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PREFACE 

BT  TBE  AUraUCAH  KOTTtm. 


TnB  CoMMBNTAiu»  OT  Blacmtone  continiK  to  be  die  text  book' 
1^  the  student  and  of  the  man  of  general  reading,  notwithstanding 
the  alterations  in  the  law  since  the  time  of  their  author.  The  great 
priDciplea  iwhich  they  unfold  remain  the  same,  and  are  eiplalned  in 
•0  limple  and  clear  a  style,  that,  however  much  the  details  of  the 
law  may  be  changed,  they  will  always  be  read  with  interest.  Il  is 
BO  ■tnall  commeodation  of  Blackstone,  that  many  of  the  modem 
improvements  adopted  in  EogJaiKt  and  in  the  United  Slates  wer« 
Mggnted  by  him :  and  that  the  arnuisemeiit  which  he  used  in 
ireatine  the  different  subjects,  has  been  followed  in  a  great  degre* 
by  the  Revisers  of  the  Stamiea  of  New-York. 

This  edition  shows  the  late  alterations  of  the  law  in  Englaad, 
as  fumlshed  by  the  notes  of  Lee,  Hovenden,  and  Ryland,  in  the  laat 
London  edition.  Notes  have  alBm  been  added,  briefly  explaining 
the  difference  between  the  law  of  England  and  of  New- York. 
Those  not  engaged  in  the  practice  of  law  find  it  difficult,  while  read- 
ing the  Commentaries,  to  make  this  distinction  :  this  dillicuhy,  it  itr 
hoped,  is  now  in  some  degree  removed.  It  was  deemed  incon- 
^usteot  with  the  oriKmal  object  of  the  work  to  introdure  any  other 
than  brief  notes.  The  American  notes  are  llierefore  generally 
abort,  leaving  thoae  wbo  wiah  on  extended  knowledge  of  the  sub- 
ject, to  the  slatutea  and  authorities.  But  as  the  Engfish  statutes  ei 
witboritiea  mwf.  tiatk  be  aoceasiUe  to  the  general  reader,  the  Eng- 
Ibh  notes  are  generally  retained  without  any  abbreviation.  This  n 
done,  because  it  is  considered  that  the  refers  of  BImckstone  gene- 
rally wish  to  know,  not  only  what  the  law  of  England  was,  but  also 
what  it  is. 

In  the  abbreviations  and  in  these  volumes,  R.  S.  refers  to  tlie  Re- 
vised Statutes  of  New-York,  of  lB30f  V.  S.  is  used  for  an  abbre- 
▼iilioD  of  the  United  States;  N.  Y.  for  New-Yoik. 

Nn>-Yorlt  Aora  8.  IRM 
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PREFACE 


'I'hi  following  ih«it»  cwniir  dav  aofaManca  af  »  mine  of  lecturM  M 
the  Iawi  of  England,  which  were  read  by  tlie  author  in  the  university  of 
Oxford.  His  original  plan  took  its  rise  in  the  year  1753;  and,  notwitb- 
■tanding  the  novelty  of  such  aii  alUtnpt  In  this  age  and  country,  and  th« 
prejudices  usually  conceived  against  sny  innovations  in  the  established 
Hodft-of  educatien,  be  had  the  satisfaction  t»  find,  and  be  acknowledges  it 
with  a  raixtore  of  pride  and  gratitudei  that  his  endeavours  were  encourag- 
ed aiid  patronised  by  those,  both  in  the  university  and  out  of  it,  whoce 
good  opinion  and  esteem  he  was  principally  desirous  lb  obtain. 

The  death  of  Mr.  Timer  in  1796,  and  his  ample  bene^tion  fo  the  nni" 
Arsity,  for  promoting  the  study  of  the  hw,  pradnced  abont  twoyeus  ftft«^ 
Wards  a  re^af  and  public  estaUishment  i^  what  the  aothor  bad  printalyt 
imdenaken.  The  knowledge  of  our  laws  and  constitution  w«s  aMpted  m 
a  Eberal  science  by  general  ftcttdrnnktl  snthorMv ;  c         -    -      ■ 


Wards  a  re^af  and  public  estaUishment  i^  what  the  aotbor  bad  p 
imdenaken.  The  knowledge  of  our  laws  and  constitution  W«s  i 
a  Eberal  science  by  general  ftcMdrnnktl  snthorMv ;  eoBfWtent  en 
#ere  decreed  for  die  tn^Knt  of  a;  lecfuror,  ana  the  psipMual  oncouwg— 
Aeni  (rf  studeats  ;  and  lh«  compiler  of  iSu  emuing  CoronMntariu  had  u« 
honour  to  be  elected  the  frst  Vinerun  profcaaoK 
.  la  this  sitvatioa  ha  was  Isd,  hoik  by  doty  and  inclination,  to  investifBta 
ifaa  elenwntt  of  thd  law,  uid  ibe  gniUDds  ef  our  civil  polity,  with  groaiai 
aasiduily  aad  Attention  than  many  have  thought  it  necBBsary  to  do.  And 
jei  «Vp  who  of  late  yean  have  ^tended  the  public  administratios  of  jua- 
tice,  mun  be  sensible  that  a  masteiiy  acquaintance  with  the  general  spiiil 
of  laws  and  principles  of  unirersaljurisprudence,  combined  with  an  accurate 
knowledge  of  our  own  municipal  constitutions,  their  original,  reason,  and 
bistoiy,  hath  given  a  beauty  and  energy  to  many  modem  judicial  decisions, 
with  which  our  ancestors  were  wholly  unacquainted.  If,  in  the  pursuit  e4 
t&ese  inquiries,  the  author  hath  btfeiiutle  to  rectify  any  errors  which  eiAet 
Bittiaetr  Or  (Khers  may  have  heretofore  imbibed,  his  pahn  will  be  siiffioionily 
tftfswered :  and  if  in  some  points  be  is  stit)  Mtatakw,  thtt  oandid  and  jiid» 
ettttw  reader  wgl  make  dm  allowance  tot  the  diStaiihiM  of  a  searob  m 
New,  so  extDMive,  and  ao  labdriooa. 
Nuf.  3,  1T6». 


PdSTSCRII'T. 

_-- /a  the  diffidcoce expressed  in  Iheforegxitn^Frefkce,  DOtooDer  *■• 

the  work  cumpleied,  but  manjoriupoiiitions  were  vekcisemly  attacked bpieaiotsol 
alt (e\ei]oj)poaiie]denofnmsui]Ds,religitHiiss well isciril;  byaonie«iIhBf^ater,by 
ethers  with  ■  lendagreeoraeriouny,  Tosncb  of  these  animadverten  si  have  fUlcB 
wiihin  ibe  author's  notice,  ffor  he  dunbia  not  but  some  hare  e»:aped  it),  be  owes  al 
least  ibis  obligation :  thai  tbty  hare  occasioned  him  rrom  lime  to  time  to  revise  his 
work,  is  respect  la  the  particatars  objected  to ;  to  retract  or  eiponge  ttom  it  wbst 
flppeared  to  W  reallT  erroneous ;  lo  amend  or  aupplf  it  when  inoccuraLe  or  defec- 
jve;  to  illnsiraleaiiderplainiiwhBBobMtire.  Bm,  where  he  ihonirht  the  objeciiiin* 
ill-founded,  he  hsth  left  and  shall  leave  the  book  to  defend  itself:  being  ftillv  of 
opiniMi,  that,  if  his  priucipla  be  false  aiid  his  doctrines  on varran table,  no  apo!o|^ 
from  himself  can  make  tnem  ri|;hl ;  if  founded  in  troth  and  rectitude,  no  censors 
ftcn  others  can  make  then  wnof. 


■a  t:  Co  Ogle 


LIFE  OF  THE  AUTHOR. 


Sm  WiLkUH  BLAccaroMK  wa>  ban  on  the  10th  of  July,'  1723,  a 
Chequide,  in  tke  puiah  of  Sl,  Mklttal  U  Queme,  u  the  houaa  of  hie  {$r 
ihut,  Mr.  Chuka  mwik«tono,  •  uUl-bmii,  and  oitizea  uul  bowyer  of  Lon* 
don  i  who  was  the  third  aon  of  Mr;  John  BlKclutone,  an  eminent  apothe- 
oaiy  ifl  NewgaM-MReet,  dewMdAd  fiom&&«ily  ofthatnune  in  the  west 
of  En^and,  at  or  near  Saliabury,  and  who  died  aonie  months  previous  t4 
tbe  birth  of  William,  the  author  of  iheao  justly  ealeemed  Cammenlaries. 
Hm  DKXheT  was  Maty,  eldest  dai^ter  of  Lovslace  Qigg,  Eaqiiire,  of  Chil- 
ton Foliot,  in  Wib^ura ;  she  died  before  die  learned  cwomertaior  aiuined 
ilia  twdfth  year. 

Sir  William  had  throe-breiliewi  Chadea,  John,  and  Heniy.  Jobn  died 
fta  iabat,  Cbariea  «uad  H«niy  were  Queued  at  Winchoaier,  under  the 
eve  of  their  i»cU  Dr.  Bigg,  who  wsa  w«rd«i  of  that  society,  and  weie 
■AerwardibothfeUowaof  New  Collage,  Oxford  ^  Charles  became  afelloif 
of  Wincbeatei,  and  viotr  of  Wineriag  in  Hampshire :  He&ry,  after  haviqg 
fwactiseJ  pbyaie  some  yeaia,  went  into  holy  orders,  and  died  in  1776,  vicar 
of  Addcitwy  in  OzfiKdahire, « living  in  the  gift  of  New  College. 

The  bei^^trty  in  life  deprived  of  buth  parents  proved,  in  its  conae- 
4|UBnce8,tbe  tevarae  of  nuarortiineio  owe  author:  to  that  circumstance  pro- 
iiably  be  was  indebted  for  his  futiure  ailvancetnent,  and  that  high  liteni^ 
ebanctei  ud  repotatiMi  in  hia  profession,  which  be  has  left  behind  him ) 
to  that  circumstance  the  pubUc  too  ia  probably  indebted  ibr  the  bonelit  it 
iiaa  received,  and  will  reoeire,  w  lo«g  as  the  law  of  England  remains,  from 
the  labours  of  bis  p^.  For,  had  his  father  lived,  it  is  most  likely,  that  the 
third  son  of  a  Londao  trndeeman,  not  of  great  affluence,  would  have  bean 
bnd  in  the  aama  line  of  life,  and  those  parts,  which  have  so  much  sigusl- 
ixed  the  poeseasor  of  thamt  woidd  have  been  lost  in  a  warehouse  or  behind 


Bm,  even  from  his  birth,  the  core  both  of  bis  education  and  fortune  was 
kimlty  undertaken  by  bis  natemal  uncle,  Mr.  Thomas  Bigg,  an  eminent 
auq^aonio  London,  and  afterwards,  on  the  death  of  his  elder  brothers,  own- 
er of  the  Chilton  estate,  which  is  still  enjoyed  by  that  family. 

The  odeetionato,  it  may  be  said  the  parent^,  care  this  worthy  man  took 
•f  all  bis  nephews,  particidsf  ly  in  giving  them  liberal  educations,  supplied 
ite  great  loea  they  had  so  early  sustained,  and  compensated  in  a  great  de- 
gree for  their  jsant  of  more  ample  fortunes.  And  it  was  always  remem' 
bered,  and  often  mentioned  by  them  all,  with  the  ainceresl  gratitude. 
'  In  1730,  being  about  aeven  years  old,  William  was  put  to  school  at  the 
Cliaiter' House ;  and  in  173fi  was,  by  the  nominalian  of  Sir  Robert  Wal> 
pole,  on  the  recomniendauon  of  Cbnriss  Wither,  of  Hall,  in  Hampshire, 
Ewpiiie,  hia  couin  by  the  molher's  side,  admitted  upon  the  foundation 
here. 

In  ihia  exs^ent  seniinuy  he  applied  himself  to  every  branch  of  youth- 
ful education,  with  the  same  assiduity  which  accompanied  his  studies 
through  L^.  His  tdeHa  «nd  iaduatry  rendered  him  the  favourite  of  his 
'  Mstaied  him  with  lb«  utmwt  att^uiian  ^  v 
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n  LIFX  OF  THE  AlfTHOK. 

tha  age  <tf  fifteen  he  was  at  the  head  of  the  school,  and,  although  so  Jt^nig, 
was  Uiought  well  qualified  to  be  removed  to  the  University ;  and  he  wu 
accordingly  entered  a  commons  si  Pembrokfl  Collego  in  Oxford,  on  ths 
30th  of  November,  1736,  and  was  the  next  day  matriculated. 

At  this  time  he  was  elected  to  one  of  the  Cnaner-House  exhibitions  by 
the  Governors  of  that  foundation,  to  commence  from  the  Michaelmas  pre- 
ceding, b  fit  was  permitted  to  conthtue  a  scholar  there  tilt  sAer  the  12th  of 
December,  being  the  anniversary  commemoration  of  the  founder,  to  g.Ya 
him  an  opportunity  of  apeakinr  the  cimonKury  onttion,  which  he  had  pw 
ptTod,  and  which  did  him  much  credit. 

About  diis  time  also  he  obtained  Mr.  Benson's  goii  prize  medal  of  Mil 
ton,  for  verses  on  that  poet 

Thus,  before  he  quitted  schod,  did  his  ^nitm  begin  to  appear,  and  re 
cmve  public  marks  of  approbation  and  reward.  And  so  well  pleased  waa 
the  Society  of  Pembroke  College  with  dieir  yoitng  pupil,  that,  in  the  Fe- 
bruary following,  they  unanimously  elected  him  to  one  of  Lady  Holfonl'a 
exhibitions  for  Charter-House  scholars  in  that  hmme. 

Here  he  prosecuted  his  studies  with  unremitting  ^our ;  and  although 
the  classics,  and  particularly  the  Gre^  and  Roman  poets,  were  his  favour- 
ites, they  did  not  entirely  engross  his  attention  :  logic,  mathematics,  and 
the  other  sciences  were  not  neglected ;  from  the  6rst  of  these  (studied  ra- 
tionally, abstracted  from  the  jargon  of  the  schools,}  he  laid  ths  foundadoB 
of  that  close  method  of  reasoning  he  was  so  remarkable  for :  and  from  the 
mathematics  he  not  only  reaped  Uie  benefit  of  using  hia  mutd  to  a  close  in- 
vestigation of  every  subject  that  occurred  to  him,  till  he  arrived  at  the  de- 
gree of  demonstration  ^e  nature  of  it  wotdd  admit ;  but  he  converted  that 
dry  study,  as  it  is  usually  thought,  into  an  amusemant,  by  parsuing  the 
branch  of  it  which  relates  to  architecture. 

This  science  he  was  patticularly  fond  of,  and  made  himself  so  br  master 
of  it,  ttiat,  at  the  early  age  of  twenty,  he  compiled  a  treatise,  entitled 
Elmunts  of  A  rekiteetvre,  intended  for  his  own  use  only,  and  not  for  publi- 
cation, but  esteemed  by  those  judges  who  have  perused  it,  in  no  respect 
unworthy  his  maturer  judgment,  and  mora  exercued  pen. 

Having  determined  on  his  future  plan  of  life,  and  made  choice  of  the  Law 
(or  liis  profession,  he  was  entered  in  the  Middle  Temple  on  the  20tb  of  No- 
vember, 1741.  He  now  found  it  necessary  to  quit  the  more  amusing  pur- 
suits of  his  youth,  for  the  severer  studies  to  which  he  had  dedicated  hink- 
self,  and  betook  himself  seriously  to  reading  law. 

How  disagreeable  a  change  this  must  bAve  been  to  a  ymmg  man  of 
brilliant  parts,  and  a  fine  imagination,  glowing  with  all  the  classical  and 
poetical  beauties  he  had  stored  his  mind  with,  is  easier  conceived  than  ex- 
pressed :  he  alone,  who  felt,  could  describe  his  sensations  on  that  occasion ; 
which  he  did  to  a  copy  of  verses,  since  pibUshed  by  Dodaley,  in  the  4& 
volume  of  hii  Miscellanies,  intituled,  TAs  Lauvtt'a  F«retntU  to  hie  Must; 
'in  which  the  stnig;^  of  his  mind  is  expressed  so  strongly,  so  naturany, 
with  auch  elegance  of  sense  and  language,  and  harmony  of  vsrsificadoo, 
as  muBi  convince  every  reader,  thai  his  fwssion  for  the  Muses  waa  too 
deeply  rooted  to  be  laid  aside  without  much  reluctance,  and  that,  if  he  had 
punned  that  flowery  path,  he  would  not  periiaps  have  proved  inferior  to 
the  best  of  our  English  poets. 

Several  little  fugitive  pieces,  bestdes  ihia,  have  at  times  been  commnni- 
cated  1^  him  to  his  friends,  ai^  he  has  UA  (but  bm  with  «  view  of  psAla 
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caliM.}  a  amall  coQactua  oT  jmesilv  pec«9,  both  origisaji  and  tnuUtion^ 
which  do  him  no  discredit,  inscribed  with  this  line  from  Uoracs, 
"  Hm  Iniiwepiidtt,  Md  mo  iii<dd«t«  ladan." 

Same  notes  on  Shakespeare,  vrhich,  just  berore  his  death,  hscomilnri- 
cated  to  Mr.  Steevens,  and  which  that  gentleman  inserted  in  his  last  edi- 
tion of  that  author,  shew  how  well  he  undeTstood  the  meaning,  as  well  w 
the  beauties  or  his  r&TOurite  among  the  English  poets.* 

In  November,  1743,  he  was  elected  into  the  Society  of  All-Sools  Cc^ 
lege  ;  and,  in  the  Norembei  following,  he  spoke  the  Anniversary  Spesch 
in  commemoration  of  Archbishop  Chichele,  the  founder,  and  th«  othvr 
L«nefactors  to  that  house  of  learning,  and  was  admitted  actual  fsUow. 

From  this  period  he  divided  his  time  between  the  University  and  ih* 
Temple,  where  he  took  chambers,  in  order  to  attend  the  conrts.  In  tha 
former  he  pursued  his  academical  studies,  and  on  the  13th  of  June,  1749, 
commenced  Bachelor  of  Civil  Law;  in  the  latter  he  applied  himself  closely 
to  hia  profession,  both  in  the  Hall  and  in  his  private  studies,  and,  on  tlw 
28th  of  November,  1746,  was  called  to  (he  Bar. 

The  first  year  of  a  counsel's  attendance  on  the  Conrts  aflTord  little  mat- 
ter  worthy  to  be  inserted  in  a  narrative  of  this  kind ;  and  Mr.  Blackstone, 
not  possessing  either  a  graceful  delivery  or  a  flow  of  elocution  fboth  which 
he  much  wanted)  nor  having  any  powerful  friends  or  connerions  to  recom- 
mend him,  made  his  way  veiy  slowly,  attracting  little  notice  and  still  less 
practice  :  he,  howerer,  aruled  himself  of  the  leisure  thus  left  him  in  stor- 
ing his  mind  with  that  knowledge  of  the  law,  which  he  has  since  eomnra- 
nicated  to  the  world,  and  contracted  an  acquaintance  with  sereral  of  the 
most  eminent  men  in  that  profession,  who  saw,  thro^igh  the  then  interven- 
ing cloud,  that  great  genius,  wtiich  afterwards  broke  forth  with  so  much 
splendour. 

At  Oxford,  his  active  mind  had  more  room  to  display  itself,  and,  being 
elected  into  the  office  of  Bursar  soon  after  he  had  taken  his  degree,  and 
finding  the  muniments  of  the  College  in  a  confused  irregular  state,  he  tm- 
undertook  and  completed  a  thorough  learch,  and  a  new  arrangement,  from 
whence  that  Society  reaped  great  advantage.  Ho  found  also,  in  the  exe- 
cution of  this  office,  the  method  of  keeping  accounts,  in  use  among  the 
older  Colleges,  though  very  exact,  yet  rather  tedious  and  perplexed ,  he, 
therefore,  drew  up  a  disserta^on  on  the  subject,  in  which  ne  entered  tni- 
nntely  into  the  theory,  and  elucidated  every  intricacy  that  might  occur.  A 
copy  of  this  tract  is  adil  preserved  for  the  beneBt  of  his  successors  in  the 
Bursarahip. 

But  it  was  not  merely  the  estates,  muniments,  and  accounts  of  the  Col- 
lege, in  which  he  was  so  usefully  employed  duritig  his  residence  in  that 
Society.  The  Codrington  Library  had  for  many  years  remained  an  tm- 
finished  building.     He  hastened  its  completion,  rectified  several  toietakes 

■  TW  nnM,  paUuhcd  in  t)MB»a*of  J.  ludM_._^ 

CKxbnio  [Ibi  ■£t<>r  at  8ii  W.  B.'a  Rupiirti,)  mod   in  niking  tliii 

in  iha  Oxford  Callselicm,  on  tti«  death  oT  Iha  Clithemw  lUa,  i 

Prino*  of  Wdaa,  is  ITfil.  wd  whioh  «*t*  W.  B.'a  RafUrM, 

foatl^MMaBwl  oMoC  tb«  b*M  •umpaailiuaa  pIom  far  hia  haniy  .        „  , 

u  tniu  eollcoljoa,  warn  wriEWnbf  Mr.  BUek-  have  nmained  general);  unkno 

KOM,  wIm  u  Ihat  thna  ended  ■  premiia  of  Ir  a*,  on  ttum  m  ~  '  ~ 

MOK^l  lAtoh  vnmit  Hr.  Clithcrsv  an-  unMoal,  «T  natc _.  ,  , . 

•adariniliinuelf  abaolnad  fnxo  b;  tlwdeuhof  nun,  u>li»e  hia  nuna  prafiud  to  lh*(mdil* 

4w  teamed  judge,  feha  wnaibla  aKtlnlBCtioii  tiou  of  another  panoM. 

JstaMoiiimo  the  right ownarthrt  ^pbsaa  h»  < 
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in  lhkWilSHMiM,«Bd  fbraiod  «  nair  uMUtgiMM&t  wT  dis  books  nndcr 
their  renpMitive  clsmes. 

The  late  Duke  of  Whartoa,  who  had  oqgBged  himMlf  by  bond  to  defimj 
6»  expense  of  building  tbe  uattmeMta  between  the  Library  and  Coidbhm 
Aaam,  beieg  obliged  aoon  aliei  to  leave  hia  cduntiy,  and  dying  in  vet} 
dtatreaaed  circumstanceB,  the  diodtarge  «f  this  obligation  was  long  deapail 
ed  of.  It  happened,  however,  in  &  courae  of  years,  th^t  his  Grace's  execih 
Kara  were  enabW  to  pay  his  debts,  when,  by  the  care  and  activity  of  Mr. 
Blackatoae,  the  building  was  completed,  the  College  thereby  enabled  M 
juake  its  demand,  and  the  whole  benefaction  recovMred. 

In  May,  1 749,  as  a  small  reward  for  his  services,  and  to  give  him  fiirthet 
.4^qiortiinities  of  advancing  the  interests  of  the  College,  he  was  appointed 
Steward  of  their  Manors.  Atid,inihesaiiieyear,ondie  resignation  of  Ms 
■i^le,  Seymour  Richmcmd,  £sq.,  he  was  elected  Recorder  of  the  borough 
of  Wsliingfonl,  in  Berkridre,  and  received  the  King's  a^irobation  on  ibe 
30th  of  May. 

The  26th  of  April,  1750,  he  cmnmenced  Doctor  of  CivO  Law,  and  there- 
ij  became  a  member  of  the  Convocation,  which  enabled  him  to  extend  his 
news,  beyond  the  narrow  circle  of  his  own  society,  to  the  general  benefit 
of  tLa  Unirersi^  at  large. 

la  this  year  he  published  A  n  E**tnf  on  Colhttral  ConMtigvintty,  relative 
to  the  claim  made  by  those  who,  by  a  pedigree,  proved  themselves  of  kin 
to  the  fbonder  of  Atl-Souls  College,  of  being  elected,  in  preference  to  aO 
others,  into  that  society. 

Those  claiiM  became  now  so  numerous,  that  the  college,  with  reason, 
complained  of  being  frequently  precluded  fipom  making  choice  of  the  most 
ingenious  and  deserving  candidates. 

In  this  treatise,  being  his  first  publication,  he  endeavoured  to  prove,  that, 
as  the  kindred  to  the  founder,  a  popish  eccleeiastic,  could  not  but  be  colta- 
teral,  the  length  of  time  elapsed  since  his  death  must,  accotding  to  tbe 
rules  both  of  the  civil  and  canon  law,  hare  extinguished  conssnguinity  ; 
or  that  the  whole  race  of  mankind  were  equ^Iy  the  founder's  kinsmen. 

This  work,  although  it  did  not  answer  the  end  proposed,  or  crmvioce  the 
dten  Visitor,  yet  did  the  author  great  credit,  and  shewed  he  had  read  much, 
sad  well  digested  what  he  had  read.  And,  most  probahly,  the  arguments 
contained  in  it  had  some  weight  with  his  Grace  who  succeeded  to  the  see 
-of  Canterbury,  and  who,  a  few  yeara  aflerwards,  on  application  to  him  as 
Visitor  of  the  College,  formed  a  new  regulation,  which  gave  great  satis- 
faction, Umiting  the  number  of  founder's  kin,  whereby  the  inconvenience 
complained  of  was  in  a  great  measure  removed,  wiUiont  annihilating  ft 
claim  founded  on  the  egress  words  of  the  college  statutes.  And  it  must 
be  observed,  that,  in  forming  this  new  regulation,  his  Grace  made  cfaoioe 
«f  Mr.  Justice  Blackslone,  as  his  common-law  assessor,  together  with  thsl 
«minent  civilian,  Dr.  Hay,  well'knowinghow  much  he  wss  master  of  tb« 
vubject  Ibeii  mtdei  eonsidenticm. 

After  having  attended  tbe  Coatts  in  Westfflinster-hall  for  seven  yean, 
aadlinding  tbe  pnMka  of  his  pmfessim  very  inadequate  to  tbe  «xpense,  ia 
the  summer  of  the  year  1753,  be  determined  to  redre  to  his  fellowship  vaA 
aa  academical  life,  still  continuing  the  practice  of  his  profession,  u  a  pn^ 
vincial  counsel.  He  had  previoosly  phnned,  what  he  now  began  to  vm»- 
cute,  his  Lectures  on  the  Laws  of  En^and ;  a  wtn^  which  hn  ao  jnitff 
signalized  his  name,  and  rewarded  his  UlMun. 
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un  or  TMi  AVTtnt.  W 

In  dn  Muni^  HicfaMlmtt  Tens  he  eiuand  m  faw  saw  ptovtapB  at 
Mtdiag  itiase  UcMtm  ;  which,  even  at  iheir  comniBncaiBeat,  such  weir 
dte  expecutunia  fonnad  from  the  Kckaowledged  abilitiee  of  th»  lactw^t, 
vuteiwled  bra  vaiy  crowded <;Um  atjouof  men  of  the  fiirt  fknuliee, 
imcUm,  mnd  oopea. 

(ii  hiiy,  ITSfi,  he  wu  epfmiated  one  ef  ^e  DdegUee  of  thfi  Olanndon 
Pnae.  Upon  his  enteriBg  on  the  dutiee  of  thie  office,  he  discovered  main 
tftUMB,  vhich  rac|ii>rad  cotractiom ;  muoh  nuMiunagenieDt,  which  damuuP 
•d  new  uid  iiopaRant  mgolatieiu.  In  order  to  obtain  a  thorough  inp^td 
iuto  the  Damra  of  both,  he  nude  hinwelf  muter  of  the  mechanical  pan  ol 
priMii^ ;  ead  «>  proMOte  and  complete  a  refarm,  he  printed  a  tetter  on  tbn 
wAjoci,  ■ddwoeed  lo  Dr.  Ruidelph,  at  UiM  line  Vice-Chonceiiloi. 

Thia  ntd  hia  otlwr  ondeavotvs  produced  the  deeired  effect,  and  he  had 
Mm  pleasure  of  aeaing,  within  tlie  courae  of  a  year,  the  reform  he  ttad  pro- 
pOMd  oanied  into  exeontkai,  nuiek  lo  the  honour,  aa  wail  aa  the  emolu' 
menl  of  the  Unirerait^,  and  the  aaliafaclion  of  all  ita  friends.  While  en- 
gaged in  ^koee  pKsnita,  he  drew  up  a  amall  tract  relative  lo  the  manage- 
Heni  of  the  UniTorai^  preM.  This  lie  left  for  lh»  use  of  his  aucceasois  in 
Am  ofGc* :  and  it  waa  held  in  high  eeiaBOi,  and  regarded  by  them  aa  the 
-grannd-work,  not  only  of  the  in^irovoments  then  liwle,  but  of  thoee  also 
which  were  in  oootemplaiion. 

Aboat  a  year  betiDre  thia  he  publiahed  Am  AnaljftU  of  th*  Law  of  Eng- 
imnd,  aa  a  guide  to  thoee  gentlKnan  who  attended  hie  lectures,  on  their  firiil 
introduction  to  that  sUid^  ;  in  which  ha  introduced  that  intricate  science  lo 
a  clear  method,  iotolJigible  to  the  youngest  student 

la  dM  year  1757,  on  the  dea^  of  Dr.  Coxed,  Warden  of  Winchester, 
lie  was  elected  by  the  survinog  visiton  of  Michel's  new  fouodHtion  hi 
•Qaesn^  College  utolhat  body.  Thia  new  aitusuon  afforded  fresh  matter 
for  hia  active  genius  to  wovcise  itself  in ;  and  it  wm  chiefly  by  his  nteaue 
4hat  ihia  donation,  wbicb  had  been  for  aome  yeara  matter  of  contention 
only,  became  a  very  valuable  acquiaition  to  the  college,  as  well  as  an  orna- 
ment to  the  Unirernity,  bv  compleung  that  handsome  pile  of  building  to- 
wards die  High-eneet,  which,  ur  many  years,  had  been  little  better  i^ui  a 
'oonfueed  he^>  of  nana. 

The  engraiting  a  new  eet  of  feUowa  and  acholara  into  an  old  established 
iocie^conldnoibeaneaay  task,  and,  in  the  preaent  instance,  was  become 
taors  diffianlt,  from  the  many  unsuccessful  atten^  that  had  been  made, 
all  of  which  had  oidy  tennioated  in  disputes  between  the  members  of  the 
4dd,  and  the  viailon  of  the  new  Cbundation  ;  yet,  under  these  circumstaa- 
cee.  Dr.  BlaekMone  was  not  (Uaheartened,  but  formed  and  pursued  a  plan, 
caktdated  to  improve  Mr.  Michel's  original  donation,  without  departing 
Grom  his  intention  ;  and  had  tbe  pleasure  to  see  it  com[^eted,  entirely  to 
llie  mtisfactioa  of  the  members  of  the  old  foundation,  and  confirmed,  lo- 
^ther  with  a  body  of  atatntsa  he  dzew  for  the  purpose,  by  act  of  Failia- 
-nent,  in  the  year  1769. 

Being  sagged  as  couoael  in  the  gnat  eonteat  Ibi  knights  of  the  ahire 
lor  the  coonty  of  Oxford,  in  1764,  he  very  accurately  considered  a  que^ 
lion  then  mach  agitated.  Whether  copyhiridaia  of  a  certain  nature  had  a 
-light  to  vate  in  comtfy  elections. 

He  aAerwaids  reduced  his  thoughtson  that  subject  into  a  small  treatise  ■ 
■ad  was  prevailed  imoa  by  Sir  Charlea  Moidaunt,  and  other  members  oi 
Fartiaiaent.  who  had  bioi^^  in  a  bill  to  decide  that  conirovwtnd  point 
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vD  paUiab  it  in  Nfuch,  I7S8,  imdw  Hm  Utle  af  Catuideratmt*  on  CopytutO- 
ers.  And  the  bill  soon  after,  receiving  the  aaoction  of  the  LegiobUun, 
pMsfd  into  a  lavr. 

Mr.  Viner  having  by  his  will  lejl  mot  only  tbe  copyright  of  his  Abridg- 
ment, but  oihui  property  to  a  considerable  arnount,  to  the  UnireraitVof  Ox* 
ford,  to  found  a  proreasorahip,  fellowatupa,  and  acholarships  of  common  law. 
Dr.  Blackatone  waa,  on  the  SOlh  of  October,  17&8,  unaiuinously  elected 
Vineiian  pTofesaor.  In  this  aituation  he  waa  (he  infonna  ua  in  htaintroduo*  ' 
tion  to  the  ComTneniariea)  led,  both  by  doty  and  inclination,  to  tavesiigst* 
the  elements  of  law,  and  the  groimda  of  our  oivd  polity,  vrith  fiealer  assi- 
duity and  attention  than  many  hare  thought  it  nsceasaiy  to  do  ;  and,  tnt 
the  2^th  of  tbe  same  month,  read  his  first  introductory  lecture ;  one  of  the 
most  elegant  and  admired  cooipositiona  which  any  agS'  or  country  ever 
produced :  this  he  published  at  the  request  of  the  Vice-Chancellor  aod 
Heads  of  Houses,  and  aAerwaids  i«efiKed  lo  the  first  Toliune  of  hia  Com* 
mentariea. 

Hia  lectures  had  now  guned  anoh  imlraTaal  api^anae,  that  he  was  re- 
quested by  a  noble  personage,  who  superintended  the  education  of  our  lat« 
Sovereign,  then  Prince  of  Wales,  to  read  them  to  his  Royal  HtehDesa :  bul« 
being  at  that  time  engaged  to  a  numerous  class  of  pupils  in  uie  Univerai- 
ty,  he  thought  he  could  not,  consistently  with  that  engagement,  comply 
with  this  request,  and  therefore  declined  it.  But  he  tnnemitied  copies  oi 
many  of  them  for  the  perusal  of  his  Royal  Highness  ;  who,  far  from  bein| 
offended  at  an  excuse  grounded  on  ao  honourable  a  motive,  was  pleased  lo 
order  a  handsome  gratuity  to  be  presented  to  him. 

It  is  more  than  probable  that  this  early  knowled^  of  the  character  and 
abilities  of  the  Professor  laid  the  fomidation  in  his  late  Majesty's  royal 
breast  of  that  good  opinion  and  esteem,  which  afterwards  promoted  liim  to 
the  Bench ;  and,  when  he  was  no  more,  occasioned  the  extension  of  the 
Royal  bounty,  in  the  earliest  hours  of  her  heavy  loaa,  (unthought  of  aad 
unsolicited,)  to  his  widow  and  his  numeroaa  family. 

In  the  year  17S9,  he  poUished  two  small  piecea  merely  relative  to  the 
tlniveraity  :  the  one  intituled  Rtfieetiont  <m  um  C^intoiu  of  Mestra.  Pratt, 
Morton,  and  Wilbraham,  relating  to  Lord  Litck/letd't  Disqualijieation,  wbo 
was  then  a  candidate  for  the  Chancellc'ship ;  the  other,  a  Case  for  tha  Opi- 
nion of  Counsel  on  the  Right  of  tha  UnivertUif  to  make  new  Statutes. 

Having  now  established  a  reputation  by  hia  Lectures,  which  he  justly 
-  thought  might  entitle  him  to  some  particular  notice  at  the  Bar,  in  June, 
1759,  he  bought  chambers  in  the  Temple,  resigned  the  office  of  Assessoi 
of  the  Vtce'Chancellor's  Conrt,  which  be  had  held  for  about  six  years, 
and,  soon  after,  the  Stewardship  of  All-Souls  College  :  and,  in  Michael- 
mas Term,  1759,  resumed  bis  attendance  at  Westminster ;  still  continuing 
to  pass  some  part  of  the  yeai  at  Oxford,  and  to  read  his  lectures  there,  at 
mch  times  as  did  not  interfere  with  the  liOndon  Law  Terms.  The  year 
before  this  he  declined  the  honour  of  the  Coif,  which  he  was  pressed  to  ac- 
cept of  by  Lord  Chief  Justice  WiUes,  and  Mr.  Justice  (aflerwards  Earl) 
Bathurst. 

In  November,  17S9,  he  published  a  new  edition  of  the  Great  Chartot 
and  Charier  of  }})e  Forest;  which  added  much  to  his  former  reputation, 
not  only  as  a  great  lawyer,  bnt  as  an  accurate  antiquarian  and  an  able  hia- 
torian.  Itmui^t  also  be  abided,  that  the  external  beatttiea  in  the  printing, 
types,  'dec,  reflected  no  small  honour  on  him,  as  the  principal  reformer  ii 
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Lin  OF  TUS  AUTHOIb  IP 

Am  Clai  enilon  Pms,  from  wbanc*  no  work  had  ever  b«fi>re  iseued  eqnftl. 
in  those  particulars,  to  this. 

TluB  publicuion  drew  him  into  a  Bhon  controversy  with  the  late  Dr 
Lyttelton,  then  Dean  of  Ezster,  and  afterwarda  Biahop  of  Carlisle. — Th« 
Dean.io  assist  Mr.  Blackstoae  in  his  publication,  had  favoured  him  with 
die  cottatioii  of  a  very  cuiioua  ancient  Roll,  containing  both  the  Great 
ChaitoT  and  that  of  the  Forest,  of  the  9th  of  Henry  the  3d,  which  he  and 
many  of  his  friends  judged  to  be  an  original.  The  Editor  of  the  Charters, 
however,  thought  otnerwiae,  sad  exewed  himself  (in  a  note  in  hia  In- 
bodaction)  for  hsving  made  no  u*e  of  its  variooa  reading*,  '*  as  the  plan  of 
"  his  edition  was  confined  le  Charters  which  had  passed  the  Great  Sral, 
"  or  else  to  authentic  entries  and  enroimenta  of  record,  Bsder  neither  of 
"  which  classes  the  Roll  in  question  could  be  ranked." 

The  Dean  upon  this,  concerned  for  the  credit  of  his  Roll,  presented  to 
tile  Annquarian  Society  a  Tindicatioa  of  its  auUtenticity,  dated  June  the 
8di,  1761  ;  and  Vr.  Bloclutone  delivered  in  an  answer  to  the  same  learned 
body,  dated  May  the  28th,  1 763,  alleging  as  an  excuse  for  the  trouble  he 
gave  them,  "  that  he  should  think  himself  wanting  in  that  respect  which 
**  he  owed  to  the  Society  and  Dr.  Lytt^ton,  if  he  did  not  either  own  and 
"  correct  his  misinke,  in  the  octavo  edition  then  preparing  for  the  press,  of 
"  submit  to  the  Society'a  jodgmem  the  reasons  at  laige,  upon  which  his 
"  suspicions  were  founded."  These  reasons,  we  may  aiqi}Jose,  were  con- 
vincing, for  here  Ae  dispute  ended.* 

About  the  same  time,  be  also  published  a  small  treatise  on  T&e  Lata  of 
Dfeents  in  Fee  Simiit. 

A  dissolution  of  Pariisment  having  taken  place,  he  was,  in  March,  1761, 
returned  burgess  for  Hindoo,  in  Wiltshire  ;  and,  on  the  6th  of  May  follow- 
ing, had  a  patent  of  precedence  graDted  him  le  rank  as  King's  Counsel, 
luring  a  few  months  before  declined  Uie  office  of  Chief  Justice  of  the  Cotirt 
of  Common  Pleas,  in  Ireland. 

Finding  himself  not  deceived  in  his  expectaticms  in  reepect  to  an  increaae 
of  business  in  bis  profession,  he  now  determined  to  settle  in  life,  and,  on  the 
9th  of  May,  1761,  he  married  Sarah,  the  eldest  surviving  daughter  of  the 
lata  James  Clilherow,  of  Boston  House,  in  the  county  of  Middlesex,  Es- 
quire ;  with  whom  he  passed  near  nineteen  years,  in  the  enjoyment  of  the 
Dorest  domestic  and  conjngal  felicity,  (for  which  no  man  was  better  calcu- 
lated,) and  which,  he  used  often  to  dedare,  was  the  happiest  part  of  his 
life.  By  her  he  hod  nine  children,  the  eldest  and  youngest  of  whom  died 
infanca  ;  seven  surrived  him,  viz,  Henry,  James,  William,  Charles,  Sarah, 
Hsry,  and  Philippa  ;  the  eldest  was  not  much  above  the  age  of  sixteen  at 
his  death. 

His  marriage  having  racatedhis  fellowship  at  All-Sonls,  he  was,  im 
the  28th  of  July,  1761,  appointed  by  the  Earl  of  Westmoreland,  at  that 
time  Chancellor  of  Oxfotd,  Principal  of  New  Inn  Hall.     This  waa  an 

*  II  mj' t*  l»r*  mantioMd,  Ihal,  u  u  An-  on  it. -wM  nw  of  dMM  which  mR  pcnwiu  kar- 

tiquriu,  ud  ■  miatm  of  ihia  Sooiatx.  into  ing  iM  tnniM  ot  •ecleiiuLiul  jiiHsdiotion, 

Kbiab  b«  WM  iilaiiLtBfl  FeUnini?  the  Sth,  1761,  tr^ra  oblifed  b;  ths  ttaiuta  of  Lhe  1  Edw.  VL 

hcmuie  "A  LdUrto  theHoiumnblcIhiiiiM  eh.  3,  to  nikg  um  of.  Thii  letlar  it  priniailfai 

..  dMcribingan  uiiiq|iia  aaal,  with  the3ni>iiluiiiaorilia  AnhaalMia:  Inn  hn  dip 

miiona  on  ita  original,  and  Iha  eunion  of  ihe  cierita  of  lh«  LfiiFltan  HnK, 

iwsmnwaaitc  CnaLroTontH irhieli  Iba  dia-  Ihoogli  coataining  much  good  Kntiiiuuian  oii 

■aeofit  ■(Wnrdtoocukmad."  tieiain,  bu  not  jrct  b«Q  mda  pal  lio. 

"Hua  SeaX  harini  iha  loral  uma  irf' Enclaad 
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Agreeable  naid«iic«  during  the  tinw  Ue  iMttna  nqoind  liln  to  be  in  Os> 
ford,  .inil  was  attended  with  tbis  additional  pleesing  ciroumalanca,  ihM  it 
gave  him  rank  *M  the  head  of  a  boaae  at  the  Unirenity,  aad  enabled  him, 
if  that  means,  to  continue  to  pramote  vheteTer  occurred  to- him,  that 
might  be  uaeful  and  beneficial  to  that  learned  body. 

An  attempt  beinc  made  about  thie  time  to  nwtrain  the  power  given  hia, 
«a  ProresBor,  by  U)e  Vjnerian  st^utee,  to  nominate  a  deputy  to  read  die 
«otemn  lectures,  he  published  a  state  of  dte  caae,  for  the  penteal  of  tho 
Membore  of  Convocation,  upon  which  it  was  dropped. 

In  the  following  year,  1T62,  he  calteoted«nd  repuUiehed  several  of  hie 
•pieces  under  the  tiue  of  L*w  Trmett,-  in  two  Tolimiee,  ootavo.    , 

In  1763,  on  the  establishment  of  the  Qneen's  family,  he  wasaf^oinled 
Soliciuir-Gienerel  to  her  Majesty  ;  and  waa  chosen  about  the  same  time  a 
'Bencher  in  the  Middle  Tempte. 

Many  imperfect  and  incorrect  copies  of  his  lectures  having  by  ^lis  time 
got  abroad,  and  a  pirated  edition  of  them  being  either  published,  or  fvepar- 
ing  for  publication  in  Ireland,  he  fotmd  it  necessary  lo  pdnt  a  correct  eduioD 
lilmaelf;  and  acconlingly,  in  November,  1765,  the  Snt  volume  appeared, 
under  the  title  of  Conuaentariet  vn  the  Lava  of  EtigUmd,  and  in  the  courstt 
of  the  fcHH'  succeeding  years  the  other  three  vehimes  ;  which  comfJeted  a 
Work,  that  will  transmit  hia  name  to  poaterity  among  the  first  cUss  of  En- 
glish authora,  and  will  be  universally  read  and  admired,  as  long  as  the 
laws,  the  constituiion,  and  the  language  of  thia  country  remain. 

In  the  year  176B,  he  resigned  the  Vinerian  Profeasorship,  and  the  Prin- 
cipality of  New  Inn  Hall ;  finding  he  could  not  discharge  the  perKMal 
duties  of  the  former,  consistently  with  his  professional  auendance  in  Lon- 
don, or  the  delicacy  of  his  feelinga  as  an  honest  man. 

Thus  was  he  detached  from  Oxford,  to  the  inexpressible  loss  of  that 
XIniversity,  and  the  great  regret  of  all  those  who  wished  well  to  the  esta- 
blishment of  the  study  of  the  law  therein.  When  he  first  turned  his  views 
towards  the  Vinerian  Professorship,  he  had  formed  a  design  of  settling  in 
Oxfonl  for  life  :  he  had  flattered  himself,  that,  by  annexing  the  omee 
of  ProfessoT  to  the  Principality  of  cme  of  the  Halls  (and  perhaps  con- 
verting it  into  a  college),  and  placing  Mr.  VineT*s  fellows  and  acbolarf 
under  their  Professor,  a  society  mieht  be  estabbshed  for  students  of  the 
common  law,  similar  to  that  of  Trintty-HaH  in  Cambridge,  for  civilians. 

Mr.  Viner's  will  very  much  favoured  this  plan.  He  leaves  lo  the  Uni- 
versity "  all  his  personal  estate,  books,  Ac,  for  the  constituting,  estahUA- 
"  ing,  and  endowing  one  or  mote  Fellowship  or  Fellowships,  and  Scbfr- 
*■  larship  or  Scholarships,  in  any  Collage  or  Hall  iti  the  said  Universiiy,  an 
"to  the  Convocation  shall  be  thought  most  proper  for  Students  of  the 
"Common  I-aw."  But,  notwithstandingtbts  plain  direction  to  establish 
thnm  in  aime  College  or  Hall,  the  i:kuse  from  the  Delegates  which  ratified 
Ihi^  designation,  h^  the  fate  to  be  rejected  by  a  negative  in  convocation. 

By  this  unexpected,  and,  as  wss  assumed  by  his  friends,  unmerited  re- 
•BCtion,  Mr.  Blsckstone's  prospects  in  Oxford  had  no  longer  the  same  al- 
lurement  lo  make  him  think  of  a  lasting  settiement  there.  His  views  ol 
■If)  established  society  for  the  study  of  the  common  law  were  at  an  end, 
and  no  room  lefl  him  for  exerting,  in  diis  instance,  that  ardour  for  impiovo- 
menl  which  congtituted  a  disdnguishing  part  of  his  character. 

In  tha  new  ParliMioat,  choeen  in  1768,  he  was  ratuiBed  burgess  m 
Wesibuiy  in  Wiltohiie 
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Ib&*  cvntw  of  IUb  yiriiiiwii^  tbt  ^Mtion, "  whether  *  member  e«pe>> 
'  Im[  wu  or  was  not  eligiblo  ia  the  eame  Pulumeni,*'  wu  fieqiiently  igl 
Med  in  dte  Hoiae  witli  rwcIl  mmth,  and  what  tM  from  loni  in  a  debau 


kongdeemed  by  tome  penmu  contradidoiy  to  what  he  had  edvaaoed  otf 
ifae  same  subject  in' tmCwMSMtarits,  ha  was  anuknd  with  moclt  mori- 
Ir  in  a  pampUet  MppoMd  l*  b*  mittwt  hj  a  bataaet,  a  membar  of  tta* 


Honw*.    To  diia  Qbug«  h«  gave  an  aafly  repl^  ia  pnMt- 

Id  die  aame  year.  Dr.  PrieMly  aumadveMd  on  amn*  peaitiona  ia  tt« 
same  work,  relative  lo  offenoaa  agaiaat  the  doMnav  aT  th«  EaOibtiafaeil 
Church,  to  which  he  publiabed  aii  anawer. 

The  Compiler  ot  thia  memoir,  daainna  of  xroidin;  aB  MMraveMy,  eon- 
lenis  hiuiaeU'  with  ^  bare  mmtioMng  ibeao  two  pnUieaitona,  wiifaonl 
giving;  asty  opinion  cowcoming  their  napeotive  nierita.  As  the  worka  of 
the  author  whose  life  he  ia  wiitiug.  it  ia  hia  durf  not  to  omit  the  mention 
of  them  :  but  how  br  the  ehaigea  of  bla  antagonials  wei«  fotmded  in  rea- 
■on,  and  aopported  hy  Brgoment ;  or  whether  he  by  hia  answers  aufficient- 
ty  exculpated  faiinaeH  from  those  chngea,  mnsl  be  left  to  the  determinatiot 
oT  tfaoae  who  have  boen,  or  may  beconte  readen  of  them.  The  Compiler^ 
oiriy  intent  is  to  write  a  foithfii)  narrative,  not  a  profeaeed  pane^rio. 

Mr.  Blacbslone's  repntation  as  a  great  and  able  lawyer  waa  now  b4 
iboFDOgbly  eatabliahed,  that,  bad  he  been  poaooaaetl  of  a  eomtitntion  eqod 
to  the  fatigues  attending  the  moat  extensive  buaineea  of  the  profeasion,  h« 
Might  probably  have  twined  its  most  lnoratire  emolnments  and  liigheat 
o^Mia.  The  offer  of  ^e  SoljeiloT-Generakhip,  oit  the  resignation  of  Mr. 
Dunning  in  January,  1770,  opened  the  moal  Haltering  prospect*  to  hit 
siew.  Bui  the  attendance  on.ita  complicated  duties  U  the  Bar,  aitd  in  tha 
Hesse  of  Coemions,  induced  him  to  refuse  it 

But  though  he  declined  this  path,  which  so  certainly,  with  abilities  hke 
Mr.  Blaclistone's,  leads  to  the  highest  dignities  in  the  law,  yet  be  readily 
■ccepted  the  office  of  Judge  of  the  Common  Pleas,  when  offered  to  hini  oil 
die  resignation  of  Mr.  Juatioe  Clive,  and  kissed  his  Majesty's  hand  on  (hat 
■ppcnntmeni,  February  9th,  1770  ;  and  was  called  to  the  degree  of  a  Ser- 
jeant at  Law  on  the  12th  of  the  same  month,  being  the  laet  Say.  of  Hikiiy 
Term,  10  Geo.  3,  and  cbooe  for  a  motto  on  the  rings  distributed  on  that 
occasion, "  SteuaJit  dtbii*^.  nrtut.''    Previoiu,  however,  to  the  paaainf  hia 

Eot,  Mr.  Justice  Yates  expttmaed  an  earnest  wish  to  retire  from  the 
{"s  Bench  into  the  Court  of  Common  Pleas.  To  this  wish  Sir  W. 
Bhickstone,  frofli  motives  of  peftcmal  esteem,  consented ;  and,  on  the  I60t 
Pelmiary,  kiseed  his  Majee^'s  hand  on  being  appointed  a  Judge  of  tho 
Cotm  of  King's  Bench,  and  also  reoetved  the  honour  of  knighthood ;  and 
was  on. the  evening  of  the  same  day  sworn  into  office  before  the  Lorda 
ComnrisaionCTs  Smythe  and  Aaton,  at  the  house  of  the  former,  in  Blooms- 
bnry  Square.  But,  upon  the  death  of  Mr.  Justice  Yates,  which  happei^ 
•d  on  the  ?th  of  June  fotlowiiq;,  Sir  William  was  appointed  ta  his  origiitd 
seat  in  the  Court  of  Common  Pleaa,  and  on  Friday  the  22n(l  kissed  hia 
Majesty's  hand  on  Ae  appolntmeuL  On  the  25th  he  executed  a  resigni^ 
two  ofnis  office  of  Judge  of  the  Kin^s  Bench ;  hia  patent  was  scaled,  wm 
\a  waa  awnn  in  before  the  Lorda  Commissionera  Smythe,  Bathurst,  uU 

*8iT  WinUiDH*KditlL  JmnnaaTmdlMtModdraHdMdMlnnca 

t  A  XtfUr  to  Ot  Avilm  </  Tin  Q-odSi  Cononntsur.  8h  Jwmm,  Vd.  I  LMtatO. 
Jteii.^wtkr  Jfnkr  »f  P.A»M.    As. 
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Ammb,  u  dw  Imium  of  the  fbriBCi.     H*  was  Ncce«&d  in  lh»  King's  Bnnch 
b^  Sir  W.  H.  Ashhurst. 

On  his  promotion  to  the  Beseh  ht  nsij^ned  tha  Recmdanhip  of  Wai- 

As  it  has  be^B  before  remaiked,  that  this  is  not  intended  as  a  puiegyiic, 
but  purely  as  a  faitliful,  though  unailomed  nanrntive,  nothing  is  here  said 
of  hia  conduct  as  a  Judge.  The  lawyw  will,  no  doubt,  duly  ftppreciala  htf 
worth  in  that  cfatuactsr  wheneiar  be  haa  occasion  to  cooMilt  his  Kepctta, 
the  aectmd  volume  of  which  is  c«npoM4  eiUiMl;^  casea  detenotned  wtiiltt 
he  sat  on  the  fiench. 

He  aeemoA  now  urirad  at  the  yoint  he  always  wished  foe,  and  migfai 
jnsdy  be  said  to  enjoy  otutm  own  digmilaU.  Ffoed  from  the  Ulendance  at 
the  Bar,  and  what  he  had  aiill  a  greater  averaion  to,  is  the  Senate,  "  where," 
lo  use  his  own  expreeaioB, "  amid  the  rage  of  ccmtending  paxtiea,  a  man  of 
"  modemiion  must  expect  to  meet  with  no  quarter  from  any  side,"  &!• 
though  he  diligently  and  ccmscientiatuly  attended  the  duties  of  the  high 
office  be  waa  placed  in,  yet  the  leisure  aflorded  by  Uie  legal  vacstiona  he 
dedicated  to  the  private  dutiea  of  this  life,  which,  aa  the  father  of  a  Dwn«>- 
lous  family,  he  found  himself  called  upon  tp  exercise  ;  or  \o  literary  retire- 
ment, and  the  society  of  his  friends,  at  bis  villa  called-  Priory  Place,  in 
Wallingford,  which  he  purchased  soon  aRer  hia  marriage,  though  he  had 
lor  Bome  years  before  occasionally  resided  at  it. 

Hia  connection  with  this  town,  both  from  bis  office  of  Recorder,  and  his 
mote  or  less  frequent  residence  there  from  about  the  year  1750,  led  him  (• 
form  and  promote  every  plan  which  could  oaotribute  lo  its  benefit  or  improv«- 
mant.  To  his  activity  it  stands  indebted  for  two  new  turnpike  roadt 
through  the  town,  the  one  opening  a  communkation.  by  means  of  a  new 
bridge  over  the  Thames  at  Sbillingfwd,  between  Oxford  and  Reding,  the 
other  to  Wantage,  through  the  vale  of  Berkahire*.  What  substantiid 
advantage  ths  town  of  Wallingford  derived  from  hence  will  be  best  evi- 
denced from  the  gradual  increase  of  its  mall  trade  between  the  years  1749 
MMi  1 779,  extracted  from  the  entries  of  the  Excise-Office  during  that  per iod, 
as  containjed  in  the  note  belowf. 

To  his  uchiteciural  talents,  bis  liberal  disposition,  his  judicious  zeal,  and 
Jus  numeroUA  friends,  Wallingford  likewise  owes  the  robuilding  that  han^ 
some  f^ric,  St.  Peter's  church. 

These  were  his  employments  in  reliroment.  .  In  Ixmdon  his  active  mind 
«M  never  idle,  and  whra  not  occupied  in  the  duties  of  his  station,  he  was 
ever  engaged  in  aome  acheme  of  public  utility.  The  last  of  this  kind  is 
which  he  waa  concented,  waa  the  act  of  Parliament  for  providing  detach- 
«d  houses  of  baid  labour  for  convicts,  as  a  substitute  for  transportation. 

Whether  the  plan  did,  or  did  not  succeed  to  the  tttent  of  hu  wishes  and 
Axpectaiions,  it  is  yet  on  indisputable  proof  of  the  goodness  of  his  heart, 
Ilia  humanity,  and  bis  desire  of  effectii^;  refonaation,  by  means  mote  beoo- 

(real  ptonotn  of  tha  im-       t  An  iTenga  tcootinl  of  Uu  nnmbcr  of  sM 

n>adt.    Thenew  wnteni     buiJiali  of  n»lt  nude  in  Wtllinifoul,  tion 

Oxlofd  ovar  BoM);  Canuwav  wu     Hidnimnr  114B  M  UidntmiMr  lTT9,  ii»)» 


pra<einiiniarpiiblien>adt.  Thenew  wnteni  biMiali  of  n»lt  mtde  in  Wtllinil 
ra^  tnm  Oxlofd  ovar  BaM);  Caiiuwav  wu  Hidnimnr  114B  M  UidntmiMr  11 
DnHeeMd,  and  the  plin  of  il  ohlitflycoiMii' 


br  him.     He  wu  dig  mora  turnni  in  ihli  de-  A'«ran  of  »  vi*.  rodina  HiJ.  1TM    4»,179 

--   -  -  -  '    '  ■   itilhy  Do.    ...    of  do.  ...    .    17»    S8.mi 

_  _^ (alta  Dd.     ,    .    .    of  da..    .    .    .     ITS4    07.570 

na  ««■»  gi  ■  nouaman.  in  aeUliiv  whoH  aT-  Do.    .     .    ,    sf  d»  .    .    .    .     IMS  1 01, OSS 

tun  he  had  liren  miMt  Uborioiulr  and  benafl-  Urn,    ...    Of  i».  ...    .    im  II3,IM 

culli  -uf  loy>d.  C»    .   .    .    ■(  dn  .    .    .    .    1T7B  iar,aM 
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tiwiT jrth*u«    .     -     .  •     • 

aunorbwiinnMnl     ■     ..        •_     ,"     .• 
MiBdatnd  icnIii&Uan  of  llteUm«El^*M 

jJBcU  oflhe  Uwi  of  Eu(!t««l.  ^a. 

/L  Ab»lui«;  «m.lh*«Joj»n«p( 
I       1  I.  Penoiwl  »fennl)r, 
<      Jt  P«r>oMl  liberty, 
I       i  3.  Prii-^w  proi*rtT    .  ,■     .  -..       ■ 
'l  RiUtiTo;  uthiTnuMibinbdwi 
1,  Public  :u 

■    MifiuntM;  wba*!* 

1,  Lc^Utir*;  t)>.  th* 


)3.  E» 


I.  TitU      . 

a.  RoTilbmil; 

3.  CounciU 

S,  PnracBtlTa   .       • 
a.  RcTcnua: 

I.  Onlinuf  i  fii.^ 


fl,  Onl 


i.  TanponU 


'Hpl* ;  wha 
1 1.  Alien* 
1 1;  MiUT« ; 


L  Liuij  ;  who  ■!•  ■■  • 
1 1.  Ciril  .  . 
ii.  MiUuiT. 


\t.  rrtraui  •■> 

I                    ( I.  Hultr  ud  MtTUt  .       •  ',  ' 

I                      1 1.  Hiubuid  (lul  Hifa  .        .  . 

.1                     ^1.  P*reiUuid?!<>M  .  .    ■ 

-'"] — ~.--'~-_l  4.  Ouvdiu  Hill  --■"J  '         .  . 

U.  TBI  ■I""-™  W  tMX"      ,•.. 
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HUntiwi  of,  L  Gam 

IL   Tb«  aobibtr.    UI.  Pmhw  >■  h- 

b««lpmf«»ion.  ,  J..  ,  •"' 

I.  The  eniwrt  of  iui»gl«t  "".<**'■ 
-w  THi  *fT0OT  or  T««  U*  •*«        IJ-  "*  """■'  »f  ihe  irtudj  of  ibe  K^ 
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»;ni>iMiluiUa>«.]jnJouilTtlMi«ib-  Uwi 

»  iM  bHwMD  Uia  punw  Md  Mu-  writ 


t.  Tb*  ««ubliiluD«tt  of  the  omiit  of 
<%iomao  PIn*  U  WMUniDMar  pn- 
lerrtd  tba  common  lav,  ud  pnimatad 
lU  Mii4]r  in  thu  naiilibouriBoil,  n- 
eliBif B  of  iba  IWD  uniraniliH 

t.  But  th«  nnircnitM*  an  now  iba  omt 
eligible  pliCH  for  lajiiic  ttie  fbando- 
Uon*  of  ifii«,  u  ofatery  otberlibenl  u- 
oociplahmanl  j  hjr  tracing  ml  iba  prin. 
aipltiiudgrogndioftlie  iaw,eranM 
Uwir  oripiul  alananlt 


SI    4.  Puticntu  euatoau 


Um  a  a  nil*  of  utka  pmcriba)]  bt 
a  jupanor  poirer 

NalunI  law  ia  the  rnla  of  huoiaii  ae- 
tion,  presccibtd  by  tha  Cremor,  kiid 
diTCOTanbls  bj  tha  light  of  reuon 

'^--'■-■-r«™wladlMr(™uidn.. 

4.  Tte'law'if' 

(uiitca  the  esnduat  ai 

•wana  of  indapendent  Kalei  with  eacti 


»•  la'al-kiiid,  iha  ....„™ 
,^  oTljondoii,  &C. 

38  to  81     *■  Thmo— I.  muat  ba  prorad  to  cilati 

artofiali^i  tJialii, 

..     -OQIioued,     pa«aalila, 

laaionable,  ftartain,  ooinpij«o;y,  and 

"■-  muat.nlieii  alWail, 


IL  Piintculir 


'■  are  aucfa  u,  hv  apedaE 
-a  adupied  and  oard  only  in 
ouliac  court*,  under  the  au- 
:nca  and  control  of  tha  ana- 
*'•»"'•  la»i    aamely,  Ae 


.u™lm.ii« 
u  t£e  rule  i_. 
nduct   preaonbed  by  ihs  an- 

nghi,  and  pit>bibiting  whal  ia 

ia  fonnad  fei  tbe  pntaction  of 

in^jj>uuq^j^pd  Itatai  or  Fnv^mnunt 
Sff' tbil  pnaei: 
U  all  wal«a 

IcfiilaUon  b 


\  prami 
N>hal 


...._  A  the  right  of  lal 

:i  balo^)  jVid  which,  tn  Aa 
MHiatitDtioa  ofk  tbaia  kint- 
I  reeled  in  Lha  kioliJorda,  and 
\  « 

m.  I.  Thi  decta- 


>fin«  Khil    ■ 
11.  The  direct  , 


„  7.  Tha  vrillen  or  alaluU 
acta  wbich  ars  nMde  by  I 
Hid  comOHjnB,  in  parliai 
plTt)iad*fecta.oriDMad 
oTlhe  unwriuan  law 

•^    &  In  order  to  nre  a  mote 

**  iban  Dan  «4ietia»r^ 
the  generalil;  ol  both  . 

..  and  wnllen  liia,  in  inatl 
n«hl,it  ■ 

SECTION  IT. 

g).    Or  tarn  CoinrraiBa  mtnta 

L  The  1st,  of"!!;;!"^  m  ,^, 


lie  relief 

through 


B.  ScHtVi.i-'  notwiihatinding  ti, 
relatna  iti  own  mmuL-ina 
Ihoufh  Hulirut 

&  Bei  widt  im 


iijj  Hi  aonmaiiding  tb*  ob^arra- 
•><  'igbi,  ur  piDhiLiting  i),u  c.tn- 
I""  uf  wwog,.  Iir  Tl*  remedial ; 
rlhort  «  rtcnmiBg  priiale  right. 
redtt«ing  n;.rai«.  »nioj^  >v. 
iimlieaiofv  >in«ion  <rpa>iab- 
■  <nr  (ubiic  vrmnga;  wherein  con- 
^^th.TnMtfoni).:coblig«ionofho.  ,  „ ,  .    : 

•   To  ini«rprel  a  law,  w*  nnial  enqnin  ""«".  dented  Smm  tlia  8co(a  law, 

after  he»,lor,h.,n.ler:whioVn«'  ,  ^urUmd  by  all  ««.  of  parii.a«w     ' 

baoollvctedetiherfrooiiheworda,^  *■  '"■"d  ii  adiatinnaubotdinaleluac 

~ 1---'^^— -    .-               -^  d™.  goiemed  by  the  ooounob  Uw  !' 

,^  England;  bui  not  bound  by  moden. 

^0.^1  acta  of  the  BnLuli  parliaaent,  unleai 

,„.  particuliirty  named                                       h 

lof  «■  The  tale  of  Uui.th.  Norman  lalw 

il,  (aa  Guenury,  tec),  and  our  planta- 

SI  tiona  abroad,  tti  pnemed  by  their 

own  lawi  J  btM  are  bouad  by  acu  of 


:I,  the  nibji 

10.  From  the  latter  method  of  inWiprau-" 
Jion  atiH^Mily,  or  t^  ooriirtloa of 

Ihal  wlwrehi  Iha  (aw  (by  »« 
wuaenUity)  ia  detcient 

SECTION  III 
JV_Tw»  Lawa  or  Kitiit.aini  s 

L  TU  Inwt  of  England  are  of  two  kindi 


tha  Briliah  pariii 
named  iheterain 
»  Tiie  larriion  of  Eni 
■ocIeaiaaliGally,  into 


IM  in 

•adoided. 
incea,  dio. 
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I'm- 


•aaetliBH,  htto  npca,  Ittbea,  or  trtdi- 
inn ;  mm  into  Uindmb,  or  wtptB- 


BOOK  L— OF  THE  RIGHTS  OF  PERSONS. 


CtUFTER.L 


ItMIT*  OP  IhBITI- 

iKiiu  I8B  ta  : 

1  TV  oMrcU  of  IS*  Uw*  of  EltthBid 
■re,  L  R^M.     II.  WiMfi 

a.  Ri;hU  ue,  tfic  ri|hti  at  pnmH,  n 
tba  rifhu  oflhingi 

&  TbenghUdf  pnaoMneauefeBMO- 
trem,  uul  atv  inDcied  id,  iht  psnou 
DTncB :  anil,  when  tiit  pf^nan  to  mhom 
tbey  un  dHa  h  ngaided.  Ihcy  are  ea)l- 
ed  (ainply]  lighll;  bul,  when  wecon- 

'  ttder  IM  p«w>n  fnm  whorB  ihev  bm 
doe,  Ihajr  vo  thoQ  doooaiiiKiM  du- 

4.  PeraoM  n  eiUtn-  n^tval,  IhM  i>, 
■Dchu  theTarelbniwd>9Mtui*;  or 
wtH!c«l,  ihiit  ia,  crtaWd  l<y  honwn  pe- 
Uc(,  u  hodie*  politic  or  corpontiona 

d  The  rifliu  of  naliml  nenona  Bfc.  I. 
AbooloTo,  or  auoh  aa  bolflog  lo  toiltvi- 
diulM.     II.   Betatira.'OTauck  aa  ngard 

•.  Tba  ah«lu«rigliti<f  iadiTidaa]i,ra- 
(aniad  ^  ihe  niarisipul  lawa  (which 

Bf  no  ■nealion  M  doliaa  of  the  a)iao- 
a  kind),  empm  what  H  eaUad  po- 
litical oi  ciiil  hfasrt)' 

7.  Political  or  oiiil  lihnly  ia  Iha  nUnal 
iibenj  M  maidiiial,  ao  br  rcattairiHl 
^hansn  lawa  u  ia  meaaaatj  fwUn 
uodofaocietf 

■iTboatMlatarighla.areiTil  libailiea. 
flf  BiqdiahniciL  ai  frcqupnlly  rfaclarwi 
j>  hrtaiMU.  ara  nmwipiill)'  lhi*a  : 
th*  mAt  of  ^cnoul  Moiirity,  of  pai^ 
■ODaTliteMy, and  of  prima  pnpeitj 

■■  The  »(U  of  pciBOaal 
■uta  in  lb*  tua-  ~^ - 
imMBdr.tiMM 

M:  TW  luhl  of  p 


CHAPTEB  U. 

Or  TBI  PlRLUHIHT  M6  lo  IM 

1.  Tlia  lolationi  of  peraani  ara,  t.  Pub- 
lic  11.  PriTUc.    Tbr  puWio  relmioM 

I  are  thoM  of  niagiilratea  and  people. 
Ua^itnlea  are  aupraow,  or  auhordi- 
nate.  AM  o!  ■upreme  mafiauaut, 
in  England,  the  Failiament  u  the  H- 
pmna  aiacuti<a  IM 

>.  Parliamenla.inaomaahapcaraorM 
high  antiquilf  a*  the  Saxon  goTcrrr- 

ad,  in  ihair  pnaent  farm,  at  laait  £rt 
hundnd  yean  11T 

3.  The  partiamani  it  uiembled  by  the 


11.  Tfca  ,. , _, 

■iilB  in  (rrq  n»^  (n»  ma  and  dia- 
pa«J  of  hia  mm  hitifot  aa^iulien^ 


aniaubefdinaia  ;  rii.  (t- , 

fbnwr  baa  tudawfal  aMcki)  1.  Tha 
eammkatiem  tMipomtrtl  ParliameDla : 
n.  The  liMtatHM  of  th«  kiof'a  pcio- 
git>*« :— ami  (Id  Tindinite  tlvm  whaa 
metmBj  liulidiJ):  III.  The  regular 
wlaiMatraliwi  «f  p^ie  iaMiaa :  IV. 
Tba  rifht  ij  petilioninf  lor  radraai  of 
oianaaaa :  V.  Tba  nctal  of  faarinc 
■^  umat  Mma  far  aalf4a(no*        1«M44 


«riiS'.t»'i 


of  » 


inaltlnij  lawa  ISS-IW 

S.  With  rogard  to  the  general  law  n( 
puTJiamenr  \ — ita  power  ia  obaoluM'; 
eKch  houio  It  the  judge  of  in  own  pri 
tilaieJi:  and  all  live  rnvmbeii  of  eltW 
bouH  are  enlilled  to  the  privilege  of 
ai»e9ob,  of  perion,  of  iheir  donaiLiot 
and  of  their  Inudi  and  goodi  ISO.  Iff 

e.  The  peculiar  pririltgei  of  the  loida 
(liendei  lhair]udieiul  capacity)  are  to 
hunt  in  the  lunj'a  foreau ;  to  he  allend- 
ed  by  tht  ttgot  of  the  law  j  lo  inaka 
proxioa ;  to  iter  proleatv  ;  and  to  rt- 
tutiie  the  elaciion  of  the  aiiieen  peer* 

in 

sfortheauUiect 
and  to  determine  ma   meriia  of  their 

lifictliou  of  the  eleclort  and  e)e^, 
and  the  proceed  inn  tt  aleotioni  ibent* 
Mint  ~-  -.IjSMtt 

S.  Billt  ara  uiuaQy  li  ' 


■      ■the 


'   o/b. 


ved  the  myal  aj 
they  heconta  acta  af  Pariiament        ISS-IM 

9.  Tl«  hcuet  may  adjourn  Ihemselret : 
bul  Ihe  king  only  can  prorogue  tha 
ParlUmesi  IB»~ln 

U.  E>arliameal(  are  ditwdted,  I.  At  the 
king'a  will.  11.  By  the  demi»  af  the 
crown ;  clial  ii>  wiUuB  aii  nwniha  af- 
ter. 111.  By  length  of  time,  or  hir- 
iii(  tat  br  Iha  t  uaoi  af  taraB  yean 

UT-IW 
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cBAPTBRia  Pim 

Pun  1.  Ths  luni'i  couiioili  an,  L  Tlw  Pu- 
litnHiai.     II.  Th<    grflM    council    of 

Or  7at  Kins,  AifD  BiaTlTLB       IMtaSlS  pMn.  111.  Th«  judgei.  [or  ouiwn  of 

1.  Tieiu-ireinvBiacutiTapDwnafUn*  taw.     IV.  The  priiy  council            att-O*' 

kiunlaio  u  lodgsd  in  ■  nml*  panom :  S.  Ld  piin;  caunnalLon  msy  Im  coiui- 

tbc  king  01  quHn                                       IM  dcred,    1.  Tbcir  cnation.    II.  Thcii 

f.  Tbit  TDjil  peiBon  maj  bii  noDndond  qumLilicalionL     HL.  Their  dutin.  iV» 

wiih  renrd  to,  1.  Hi*  titta.    11.  Ha  Tbur  power*.    V.  Tbcir  prii>ilan«. 

royal  hmilr.     III.  Hi>  counr>il>.     IV.  VI.  Thiir  diaMtlulion                        230-3a 

HuduliM.     V.  HiipnTontxa.     VL 

HUnTonno                                           IBO  CHAPTER  Vl. 
1  With  ngud  to  bit  title ;  the  oniwa 

.iT.__i._i  ■._  .1.  — !.!,,  eonnito-  Or  TBI  Kiho'i  Dutih   ■                233  toBI 

h  e'er  been  I.  The  kinf'*  dutie*  ere  lo  goTarn  hi* 

naae                  ISO  people  Bamnlini  to  taw,  to  eiecute 

1.  The  crowo  i(  dacwvUlile  in  a  ooune  judgmfBi  in  dwirjt,  and  to  mamtiin 

peculiar  to  itulf                                         163  the  eBaUiahrd  religiun                             S3> 

i.  Thie  oouree  of  deecent  l>  lObjMit  to  S.  Ttrna  are  hii  pan  ol  the  onginel  con- 

UoiitalkHi  bj  Parliunent                           189  met  betweta  tunaeir  and  ihe  people  : 

C  Nolwithiilandiiig  tudb  limiteiiont,  the  Ibunded  in  Ibo  nature  of  aoeieil.  aod 


*■  TTun  regani  to  du  uiie;  ii 
ofEailwidibf  the  poailive 
lion  of  the  kiudom,  huh  e 
dMceodible.  and  to  mntiiiiie 


and  become*  hereditajjr  is  tb*  [nncs  tioa  Ut 

ta  ttbom  it  ■■  limitfld  IM 

r  Kiiu  Ecbert.  king  Canate.  and  kn«  CHAi>TER  VIL 

William  I.,  ht*o  been  •DeoeMJralf 
aonnttriled  the  eoanao*  Mocka,  or  an-  Or  rm»  Kins'*  PxiBOaaTlvB      231  to  STI 


rt  of  thii  deacent  IBS     1.  Prengalive  ta  that  >peeial  u»< 

le  rCTolution,  the  conTeniion  of  pre^oiinenca,  Mhieh   ibe  Vini   hath 

■r  npreaentatire  bodji  of  itM  eboira  oibor   peraani,  whI  of  Uie  oi- 


nation,  declared,  that  the  mieeoiidDOt  dinaij  ooune  of  taw,  in  right  of  hii 

of  king  Jamea  II.  amounled  to  an  ab-  regal  dignilf                                        33T-39> 

dicHiion  or  the  nveinnMnt.  and  that  S.  Suck  pnroaUTea  are  either  direct, 

tbff  thrqpe  wu  tMrebj' Taeant  813        «  uteidealal.     The  incldenia],  ariaiDg 

t   In  conilqueDce  of  Ihil  raeaiKT,  and  out  of  other  mallera,  an  eoaaiiiaied  M 

from  a  regard  to    the    aniienv  lin*,  thef  aria*:  we  now  neat  onlj  of  th* 

die  Ciniirenliaii  appointed  the  neit  pn-  dir>cl                                                           73ft 

leaiani   heiri    of   the  bJood-roral  of  3.  The  direct  jpnngBtife*   leganl,     I. 

kingChnrle*  l.tnfllltberacantanm*.  The  king'*  digailjr.  or  rojral  charac- 

ia  Ibe  old  Older  irf meoteaion ;  witba  ter.    II.  Hitaulbonljr.orrc^l  power. 

temporarji  Diception.oTprefneno*,  to  III.  Hiaraienue,  or  royal  iBConie           MO 

the  person  ofkiniWiltiam  IIL  SU    4.  Th*  king'*  digauj  oonaiat*  in  the  le- 

M.  On  the  <ni|Hnding  bilure  of  the  pm-  gal  atlributea  ef,   L    Peraonal  tore 

teetaniliiuofkingCharla*  l.,(wlwi»-  raigniT.    II.  Abaoliua perfection.   IIL 

bj  lb«  Ihrone  might  again  ban  be-  PoUtical  wrpatui^                            S4I-M9 

oome  >aeiin[)'ihe  Pariument  Biteed-  t.  In   tlie    kini'a    aulhorilT,   or    regal 

ed  the  aelilement  of  the  oniwp  to  the  power,  eonaiala  the  eawutira  pan  of 

proteaiani  line  of  king  Jaow*  1.  rii.  gnTenuoeni                                                 >W 

to  the  princcH  Sophia  of  Hanover,  B.  In  breign  eoneeme;  iha  king,  •*  the 

ud  ihe  hein  of  her  body,  being  pni-  repiceenlHtiiB  ef  the  nation,  hat  tlw 

. __i  _L_  : w  the  common  ri^  nrprcnwaiire,.  I.  Of  sending  and 

heiiB  of  the  receiving  amliauBdon.    11.  Of  nsk- 
SIS        ing  tiealies.     ilL  Of  pnetaiming  war 
oi  peaoe.     IV.    Of  iaauing  repnsale. 

CHAPTER  IV.  V.  Ofgianting  •■fe-eondoeta          2U-M1 
T.  In  donealic  aOaiia ;  the  king  i>.  fiiet, 

3l  Tn  KiHo'*  RoTii,  FiwibT     SIS  laSM        a  eonaiiutiii  part  of  ih*  lupreme  le- 

..  Theking'i  royal  family  coneiata.  lim,  gialitire  power;  hath  a  negaliro  npon 

tt  dw  igueen  :  who  la  either  regnant,  all  new   lawe ;  apd  ia  bound   by   no 


t.  Ill*  i|ueen  oumort  i*  ■  puhlie 
an!  hath  many  pereonnl  pren 


■■  Tbeprinae*odpriiioea*arWBl**.aiid  vajM,  erect  beaoona.  pinktbit  the  ei- 

the  princMa-ioyal,  an  peeuUarly  n-  poitBtianor*raaaadammanition,aDd 

aided  by  Ibe  law  133        confine  h»  auliJecTa  within  the  realm, 

4.  ^'he  other  prinea*  of  the  blood-for*!  or  recall  them  from  foreign  parU      F^ 

are  unlj  entitled  lo  pncedenoa  >M    9.  1^  kina  it  alao  ihe  founlain  of  jna 

CHAPTER  T.  peace;  andiheraroreia«Terect(9iuta 

'  (wherein  hr  baili  a  legal  ubk|uily),  pro- 

Ur  TIC  CoCHnM  Bmi.oi(aiwa  to  tMB  teeute  offewlere,  paidoa  crisiea,  and 


■a  t:  Co  Ogle 
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oiit 


m  H«  b  lihswiN  iba  banbin  cf  ks- 
tout,  sf  olGo*,  ind  oC  prj«il«s* 

11.  H<ualM>tlwarbturirfdiiiii«lui«ov- 
ttnBtltnnofhnigt,  nhidh  ■■  niguU> 
Hd  In  tha  Ikw  of  meKiliiaU) ;  mai  m 
itimnlon  anulM  W  Ihe  enntion  of pub- 
lia  BUta,  The  rHulstion  of  araifhta 
ud  itaiiiiea,  aud  Iha  eaiiia(B  or  la- 


STl 


IV.  Tha  noal  oSca,  or  inly  fi 

liafa  of  laiUi*.     V,  Tha  Uamn  duty 

V ^_     Yi  Th* 


It.  Tha  king  ii.laM|)r,tba*apnaiahtad 
artbecbaiehiand.aaanch,  conTBDaa, 

ngnlatc*,  and  diaanlraa  a;rw>da,  Bomi- 
uile*  biabopa,  and  noajvaa  aapMla  ia 
all  acelaaiaitieal  wiaaa 

CHAPTER  VUL 

Or  TBI  KiHB'a  RKvmmrs  2S1  to. 

I  Tin  kjng^ravenua  iaeilharordinu]! 
or  axtnordinuT.  And  tba  ordiDan  ia, 
L  Ecrlmlutical.     tl.  Tamponl 


Z,  T)wki■u^ 


en  p^iar,  parebnwnti  A 
duiy  on  houica  and  wiiiuuik.  •  ii. 
Tha  dul)i  oo  liceiiHa  for  hackney 
Boachea  and  chain.  V1I1.  The  dutj  on 
ofieaa  and  penaioii*  3I3~3W 

ST)  9.  Put  of  ihia  revenue  i*  applied  to  paj 
tha  inlareat  oT  Itw  national  debi,  till 
tha  piineipai  is  discbaipd  li)  parlio- 

10.  Tha  pnduca  of  thett  aereral  taias 
STB  wen«i|inellT  sxpanle  and  ipfcifie 
fands,  to  I  lunar  spteific  loans  u|iub 
^it  respaelJTe  er«dita  i  bat  ua  now 
coasolid<t«)  b;  pailiameat  into  three 
pttoeipal  fiindf,  Uw  aurente,  gena- 
ral,  Uid  aouih^ea  Aindi,  to  aniwec  all 
the  debta  of  Iha  nation :  tha  poblio 
ftitji  being  also  superadded,  to  supplj 


Theeii*tad);oribei 


1.  The  king's  ofdinair  tn 

BaeconsiaUin,  I.  Tbad<_ 

aftbeCTown.  II.  Tie  henililarj  ._ 
eisa  j'  being  pan  if  the  eonaidaniiea 
tor  iba  purchau  of  hi*  leodal  prolita, 
and  the  prerogaliTea  of  purvajanoa  and 
pre^empiioa.     111.  An  anni' '" 


Wracks,  and  things  Ktasto.  lotaan, 
uid  Ugan.     VIII.     H^  miseit.    IX. 


tends.     XIV.   The  custodj  of  id 
and  Innatin 
A.  Tha    king'i   eitnardinarjr    i 

pliaa.  (tranted  to  bin  hj'  tba  As 


bj  grants  of  the  (n 
taeath  part  of  ttie 


linal)  lanth  Of  fif- 


bj  acDtages,  fajdam 
BSd  tallisiea ;  which  wen  •nooaedad 
bf  sobaidiea  asassiiad  apon  iadiri' 
anala,  with  napeet  to  ttmr  land*  and 

4.  A  aew  aystem  ef  lantion  leak  plana 
afaon  the  lima  of  the  reTolution  ;  our 
■odenitaieaaratheralbra.L  AnmiaL 
n.  Pecpetoal 

*  The  annual  tarn  are,  I.  Tha  had 
Mi,  or  the  antienl  sBhaid*  laiaad  spaa 
a  oaw  aaaeamenl.  II.  iV  mah  tax, 
being  an  ssnual  eieise  on  malt,  mnn, 
nder,  and  perrr  KB 

t.  The  parpamal  uxea  aia,  L  TIm  ena- 
M>aa,  or  tonbage  and  poundage  of  all 
» eaportad  or  imparted.  II. 


CHAPTER  IS. 


Or  SoaoiDrNiTa  MiotarKaTU    >MWM( 
1.  SulnrdioaU  nuuiatrataa,  of  the  noal 

E moral  uae  and  sothDritr,  an,  I. 
herilTa.  II.  Conmora.  Ul.  Justirea 
I  of  the  peace.  IV.  Contnblaa.  V. 
Surreym  of  the  higtawajrt.  VL  Ovar- 
searaoflhepoor  338-4 

S.  Thasheriifi*thakeep«DfeaehGouB- 
I        t) ,  annually  iiomiuBted  in  due  foim  hi 
the  kinif  1  and  ia,  (oilhin  hia  count]') 

Diniiurial  aScer,  and  tha  king'a  bai- 


rndiolderaj  • 


lofthe 


panaanoM  oflce 
I  countr,  elected  by  the 
rhoaa  oftioc  it  ia  to  ainka 
emina  the  death  of  the 
kiaa^  aubjacia,  and  oattain  nvenaaa 
of  the  crown ;  and  also,  in  pariiciilai 
eaaaa, to  aupolj  tha  office  otstacrifr  3U 
Wn  i.  JustioBsof  the  peace  are  niagiiiiniiea 
in  aaeh  eounlT.  itstulably  quulified, 
and  oonunissioaad  by  iba  king's  ma 
jea^ ;  wiih  •Dihohty  lo  oonserre  tha 


TWei 


M  duty, or  inUi 
at  tarieiy  of 


eomnHiditiea. 


many  other  ana,  ooosaultad  lo  iheii 
charge  by  particular  tUtutes  3M 

t.  Coutablea  ate  olGeera  of  handreda 
B.  appointed  at  the  leat. 
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tn  Xrtf  mleli  i»j  wud,  tad  tn  ippn- 
>Mnd  oRenden 
•.  Burrejon  of  the  bMiirift  mn  offi- 
oen  i^KHBted  uimully  in  erei?  pA' 
riih  ;  to  nmoTa  uiiwjucn  in,  and 
lo  ilireet  tb*  nptntion  of,  the  publia 
(«di 

7p  Orflivflen  of  iba  poor  ■»  offioori  ip- 
poiBled  innn*]];  lo  creij  pariih ;  lo 
nlHTaiuchinqiount,  and  employ  BOcti 
abud  J  pooFi  ■■  u«  iottlHl  in  neb  pa- 
riib, — qr  Initb  ; — by  wenuia  .■--l^ 
mniiiie ; — or  br  ftatj  ani'  tecirlnice, 
■ecoilip«nied  with,  I.  Nolice.  II.  Rrnt- 
inc  a  tenemrnl  or  ten  paandi  unmiiil 
value.  ll[.  Pavinr their a(K«»M!tai- 
Bliona.  IV.  SitrrmganunuatqAir*. 
V.  Hiring  and  aeiring  for  a  jetf. 
Tl.  AiiprrniiMshtp  for  lefcn  Tearll 
VII.  BaTJDi  a  aufficient  eatata  In  tha 
parbh  3BtM 

CHAPTER  X. 
Qr  TR>  Pbdm.*,  wkstiih  Auimi, 

Di«iiiif«,  oi  NaTiTu  3eGu>; 

I.  The  pcuple  are  aitlwi  aliesa,  thai  ia, 


(iaaor,  of  tha  uovn  of  Gici 

S.  Alla^aiKs  ia  tbe  dutif  of  ajl  auii>epu ; 
bcinc  the  tcdpraeal  lie  of  the  peopla 
to  tbe  priDcs,  ia  relum  for  thi  pro- 
teciion  he  aSbrdaiban ;  and.  in  naiiiea. 
Ihia  duty  of  illafiaaoe  ia  naUiral  tad 
peipHuaJ ;  is  aliesa,  ia  local  awl  teiD- 
poraryoiily  3G5-«1 

S.  The  righia  BTnatiTaa  are  *l*o  natural 
and  perfieliia]:  tboae  of  aliana  local 
and  tcmpniarjr  oiiljr;  unlaaa  tbsjr  ba 
■ude  deni^aa  bjr  tb*  kiD|,  or  ■atuial- 
'      ■■  '■  37I-3TB 


S.  ThaeinlNBU,whiehioeMaaaIltl«  . 

k        naiion  eioeptthc  eleif j, iba ai«f , and 

the  n*n ;  (and  many  iadividsalB  emnit 

theoialw);  ma;  hediridad  ii 

DoUlit]',  and  the  er '"- 

3.  Tbe  robilitf  ar 

bad  anlttnllT  datiea  > 

TCfpaoiira  bononta: 

either  by  wrtt,  that  ia,  br  aamiMmi  to 

parlJaBHBt;  or  by  the  aii^^  lauvia 

patent,  that  ia,  dj  rayal  grant :  and 

ther  enny  Ban*  nritilefee,  eielnsive 

of  their  aanaiotial  npaciiy  38S-4d> 

4.  Tbe  mramonaltT  cunaiti  of  knighu 
of  tbe  larter,  kni^a  bannerrla,  ba 
roneta,  knighta  a  the  balh,  kni|jh(a 
bartiehna,  etqairea,  |rMlara*D,  yeo> 


<»11PT£R  XIIL 

Or  THB    HniTaKT  m'HitiTniB 
Srana  W^toHP 

'     1.  Tbe  military    Mala,  by   the  atand- 


the  niHlla  of  eacb  •< 

,        from  amoDI  the  people  by  lot,  officar* 

'        ad  by  dw  principal  Undholdeia.  and 

oommandadb)' ibe  loid  lioulmanl  • 

9.  The    more    diacipllned     occaaional 

troope  of  the  kingilani  an  kapi  an 

feoi  only  fRmyear  la  year,  by  pariia- 

meat ;  and,  duiina  that  penod,  an 

goTmiad  by  Banial  law,  or  atfaittaiy 

articlea  of  war,  fonaad  at  the  plaa- 

«.  The  aiaritima  alate  oonaiKa  of  tb* 
offiaara  and  naiinaia  of  the  Bti- 
tiabBaiy:  who  are  goneiaed  by  aa- 


CHAPTER  XI. 


Or  T 

1,  The  people,  wbflhar  aTima,  denitani, 
ornaiiTpi,  are  alao  eiih^r  deiyy,  that 
■a,  all  prruini  in  hnly  orrien,  or  in  ea- 
eleiiiBt1icalDllh;ea:orl>ity.  which  eooi- 
prrlienda  the  reatofihemiliaa    '  1 

2.  The  eterioat  pan  of  the  nation,  thoa 
definrfl.  are.  I.  ArcWiialMpa  and  bi- 
■hopa:  who  are  elected  by  their  aere- 
ibI  Dbaplrra.  at  the  nnmination  of  ttta 
erawn,  and  ■fterwaidi  oODfinned  and 
conawiated  byeaebother.  II,  Deana 
andchapteia.  111.  ArrbdearDna.  IV. 
Rami  deana.  V.  Pataom,  (andar 
whom  are  inrtnded  approprialora)  and 


11.  AppraMiaaa,  wlu  an  bound  by 
indaMuna.  111.  Labouiara.  who  ■>• 
eatmlly  amplayad.  IV.  Stawaitla, 
bailift,  and  bctoca  i  who  ■■(  ntiM* 


S.  FroM  ibh  tahtiaa  nanh  iiTara  paw- 


CHAPTER  Zn. 


■  ty  Ua  aipiMi,a>  laplial 
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CHAPTER  XV.  Ph* 

PiM        IL  OoHdiuM  for  uirtun,  ui.tiwd 
bytha  orilinM?.     111.  Guudiu  -   ' 
IM  431  to  MB 


43S  M  MS       •Mur,  ■xipiMl  by  tha  cnmnian  Uv. 
iatbuirf'  TT.  DuaidutM  by  Uuula,  uiigned 


...  brlin  fuhcr'i  will.   'All  n    , 

root]  nt^hu  uxl  dutin  of  huibaad  loa  luperintondeDca  of  ibt  Court  of 

S.  HuTIB^  u  duly  BoatTmeuid  tict«a«Ti 
ponoit*.    L     CoiUMntini.     U.   fn* 

D^*  it  Toidnbla.  ill.  Free  alip  from 
Ihc  oivilimjinliiiiPnU,— 4f  pi  ' 
rimf»>-ofBml<,f.ga;-ofi 

nt  of 
r  of  which  inak«  il  lotally  void, 
it  muai  !)■  celabmed  liy  *  nlcisy- 
ID  do*  (bnn  ■«■)  pluee  t33-4W 

■■■'■"'-'  •  dUPTSa  IVUI. 


....,._  m.  By  _  _  

ma  at  fBiYiRmaa,  u,  for  adulUi?  MO        Ibrpreaarring  in  perpMiial  luccaiiioi 

*.  By  nuriagv  tbe  buitnnd  mod  vilt  c«rt>iDri(1iu:  which.beingoinferrad 

baoonnonaptnoiiinlawi  w^uchuni-  -on  lUturml.pcnMii  only,  wouU  lal 

tyulbaprineifalfnundBliaii  oTtbair  in  pranKiAtime  lAT 

racpaotna  rigbu,  duiiai,  uid  diwbili'  3.  Corinniiixiii  an,  I.  Aggregate,  iidi>- 

liw  MS        uMiBg  uf  BMoy  Bwmban.     IL  Sola, 

ooniiMini  of  ona  pensn  only  M> 

CHAPTEB  XVL  3   CoiponnonaanalaoatibnipiriLu*!, 

aipcted  to  peiT*'**'*  ^  liihtior  Iha 

Or  pAiiimHD  cnL»  44eta>tM        idiurBh:  or  lar.     Aad  Ub  lay  ne,  L 

1.  The  third,  and  ami  uninraiil  pri-  Civil;  ereciei1fi>rinanyuni)>onilpuv- 

nlaitUtianurhatofpiiraniuideFiikl      IM        pOM).  II.  Lli.«iDean*ry :  enelrit  to 

K.  CbildniB  an,  1.  LegitimatB  ;  being  perpeluUe  Iba  ohuuy  ufiba  foumh*  ITD- 

tboMwhoaiabotn  in  liHrulweillaak,  4.  CorparBtiDiw*rau«>«l1vai*ciEd.and 

or  within  ■  competent  lime  aAer.    IL  aanied,  b*  rirote  of  tin  kiiw'i  royal 

BanarJi,  beiaa  iboea  who  are  not  ao      440        clkaner  ;  but  may  be  eraaled  bj  act 

3L  Tbe  diitieiof  parantBto  lagitimat*  crfauliaineBl  «7S 

shildrsDRrB,  I.  HainlenaiKM.IL  Pro-  3.  The  pawan  iaeiJeai  to  til  oaipora- 

leelion.  III.  Edusalion  «4T        tieni  are,  1.  Ta  mainlain  perpetual 

C  The  ptHrernf  paranu  coniiata  piiii'  auceeMion.  II.  I'oect  in  their raipo- 

«i^lly  in  oorrecdun,  aaieoHMnito  rM«  eauacltjr  like  an  indiriclual.  HI. 

'naniage.     Both  may,  aftaedealk,  be  Ta  hoU  lamk,  Hbiect  to  Ike  Mululea 

dalanuid  l>y  will  to  a  gu*i«an ;  aad  af  nwiUuia.  |V.  to  have  a  romniaa 

Iba  lonner  alto,  living  tha  parent,  to  MaL     V.  To  maka  by-lawa.  Which 

499        laa(  powac,  ia  (piritual,  or  eleeiHuty- 

DBiy  Barpsrauona.  nuiy  )■  eMcuted 

bv  the  kiBi  or  tha  founder  4^ 

453    &  The  d<ily  of  aoniandiani  ia  to  an- 

awar  !)■  enda  of  ibair  iaaiiiiiiiii.  *,T9 

iSa    7,  Toanforcelhjaduly.a 
nuiy  be  Tisiiad  :  a|iiriui 
by  (b*  Mdinuy ;  lay  aoiporadoi 
any  thiBg  4W        tba  founder.  Of  hi*  rapracemaliref 

Til.  the  civil  \if  the  king  (who  li  tit* 
CHAPTER  ZVU.  fmdlw  mcnw  of  all)  rrprnenlad 

In  hie  ooort  of  Kini'a  Beach ;  th* 
Or  OvABIiUIi  tm  W*ao  46010  404        *l*«n0iiynaryliytbeeiwlBu«t(whai* 

L  Tba  buTth  private  rclalimi  ia  that  of  the  /Water  ptrjicwu  af  auoh),  or  by 

naidian  and  wnid.whichii  plaialy  hi*  heii*  or  aiaigna 

Sarind  (nmi  the   pnceriing ;  that*  B.  CorpDraiioiuaiaybeditBolved,  I.  By 

b«iDf.dtuiii«lhFOODlimano*orthaiT  aot  ofpai^iMnent.  (I,  By  lb*  MM rd 

eaialun,  recipmcallj  anbjagt  to  4ba  death  of  all  their  meaiharl-     JU-  ^ 

le  righu  and  dutiea  480        lurTender  of  tlieB  buehi***.  IV.  Bj 

fecfaitaia  •(dMir  ::hait*t 
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Wli»h  oaMUl  in  dantnian  onr 
i.  TWn  ml  i  in  which  u* 
V  TbgiraaiTcnilunda;  i 


3.  Eiutu  tlwrein :  wiu 
I.  Qiiwititx  orinlei 


.J.  Nolof 

2.  Lcn  thu  fnabold 
.3.  Oncomliiran     - 
IL  Time  «f  *ajaynMiit ; 
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BOOK  II^OF  THE  RIGHTS  OF  THINGS. 
CHAPTEKL 

fir  PaartiTT,  ih  atNimii. 

L  All  domioioD  oun  •itenwl  objw 
bu  it*  ot^giad  fton  (b*  pH  at  tl 
OBBlor  lo  mu  in  fenenl 

t  Tbt  mbatuie*  of  thing!  wu,  at  In 

ttaanea  to  dl  nnnkind;  jret  ■  !•■_  _.    _ __.     .  _ _ 

fomr  piupeny  ■>■  tii*  »■■  ■■'^  ()■»  peiuioiu.  IX.  ABiniiiiH.  X.  Kenti    111  It 

■i(bt*T«a  then  b*  uqaireil  aDila«-  t.  An  adTawann  i*  t  right  oT  praienU- 

lmu«d  bj  ocrupUMtT  9        lion    to    ■□    eeclaiulical    DsntftBt ; 

I   In  pnoM  of  lime  >  peimuMiU  |>fi»>  nthBr  ipixncliiiu,  or  in  graa.     Thii 

pn^   na  aaUbliihed    in    tha   mb-  nar  ba,    I.  rraaaDUIiTa.    U.  Cotb 

iUaca,  aa  wen  M  Ih*  uaa  of  Diinn  ;  tin.    III.  Doiitiirs                                31-SI 

vhieh  waa  atao  orI|inatlj  ■oquirMTtT  i.  Tithe*  an  Iha  tenth  part  of  the  In- 
occupancj  only                                          4,  A        ervaaa  jeartv  anting  from  the  jirofila 

i.  Lan  thia  prauenr  abcmld  datcrmin*  and  Moek  of  Undi.  and  the  peraofiid 

by  the  owi.er'a  der'-"-~    ~ -" — "-  =--■ ' ■---■      '~---■-■'^- 


death,  bduatrf  of  mankind.     Theae,  liy  the 

wannuj  ins   loing  •rmiia  again  bo-  iniipni  and  poiidTa  law  1^  the  land, 

eooM  eonuBon.  aocieiiaa  bare  eata-  an  due  of  eommon  righi  id  the  p*T> 

Uiabed  cxHiisyancea.  willa.  and  heir-  aon,  or  (bj  endowRieni)  to  the  Ttcar; 

ahipi,  in  onler  to  continue  tha  proper-  linleai    ip«ial1)r   diachargeil,    I.    Bj 

If  of  the  firatoecupant:  and,WMrabr  real  eotnpoai  lion.   II.  Bf  i)rGaRriplioa, 

Mxidenl  lueh  jiiDpeitj  bsconiea  dia.  either  dr  imidt  JictmitiU,  at  Wt  hm 

titj  rtaolu  to  the  •onrai^  of  the  B.  Common  la  a  prnAt  which  ■  man 
•late,  I9  virtue  of  tha  munioi|ral  law      t-ll    .    bath  in  the  land*  of  another  ;  baini,  L 

^.  fiotofaonie  things,  which  are  ineapa-  Contmon  of  paUorc  ;  which  ie  cilher 

ble  of  permuieiit  auliaiuiii^l  dominion,  ^  ^)pendant,  ([qmrtroanl,  beeaine  ol'  ri- 

Aert  itill  (ubaiaU  onlj  the  aamc  IniB-  ranagt,  ot  in  gnat.     II.  Common  of 

■lent    tiaufmciDarT   pivpertr,  whiok  uacair.      III.    Common  of   lurliarr. 
origiiiaUT  RibaiitM  in  tO  things               H       IV.  Common  of  eatareia,otholea       39 

CHAPTKH  IL 
Or  But.  FiorniTf ; 


won,  DoaaM  the  ngtata  ol   ^ii«a,  „   F™~.),i».  .»  .  m,..!  1,^ 

•duohaaa,  L  ThiopnaL  IL  Thinp 


6.  Wan  are  a    right  <rf'  paaaiiig  ant 
another  maa*a  ground 

7.  OAeea  are  the  ri(hl  to  t 
poliliE,  or  frima,  enip1e)ine_. 

S.  For  digniliee,    wl^ich    are   tillea   of 

IwDour.aea  Booh  I.  Ch.  XII. 
9,  Franehiaai  are  a   royal  priTilega.  a 


tin  Ikiaga  nal  maT  be  eoaaidtrad,  L  in"f'J,'ISrf,'«'".™'"7ilili.'l^M  ■"  f™  «»■> 

Tl  iii  ■^■11     T  Li*/.     LI    TL-  I-KI1M*  '"■  t^iwtioa   are    RIKMmenta    toi  oiMI 

and  an  rediteiMe  to,  1.  Kent-Hrriee. 
U.  Bant^wge.     III.  Rant-aaok  4 


Ae  inCaad  ita  thnd  iMludaa  tha 


•i*»»r  CHAPTE«  IV. 

i^i^^S^'t^^!!^  Or  tn  FMt,»t  Btwnm 


(UofB  laal),  are  ailkar  oaffuraal 


44  ton 


1.  The  doctrine  of  tanarei  ia  deriTad 
the  feodal  taw ;  whioh  wn> 
1   hi    Europe   b)'    iia   northen 


tha  boa  «f  te  earth,  but  areij  ouiar  j  ,,^  .11,^  J  •„  .  .vij 

ohwrl  of  aana*  adnining  ibar^  and  u™  .T^l,l7rf  ™    EI 


CHAPTEB  la 


.     .    _  ___      ilitaiy 

lo  theii  lord 


"""'  '""■  "*•  X  Theae  were  framed  hj  InTeatiton; 

<JV  iBCOnroEiti.  HKRIDItAHirra    SOtalS        were  held  under  the  band  of  ImItT: 
L  baoipoTeal  heraditanunl*  aro  righu  wen  iohariHble  only  bj  daaeandania  1 
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?■■■  n 

•ad  onld  iiM  ba  tnnifeirsd  widnui  lid*,    prinwr   Hinii,   ud   tarn    h« 

iba  Biuiu]  owMiit  aT  Uk*  Wd  Mil  ilMoalioa                                          Sfr 

**■*■!                                                63-iT  t.  Pure  lillcMge  KM  ■  pTVCuriwi  uid 

4   laipK^rreuda  were  denied  fminlha  iliTiih  MDure,  U  (he  ■tmbiM  oil)  of 

vhnt  lint  diflered  fiom  ihcm  u  UMir  tka  hud,  upon  uneenun  Kiricn  oT 

ori|iai],  iheit  Mnifien  mnit   rrnden,  the  bunt  luiure 

Ibeir  de*f»ni,  and  mhrr  circumctanoa      5S  g.  Pron  bwiea,  by  Ucll  oonMnl  or  eo- 

>   llw  liinrfi  of  Engluxl  wen  connrtad  eiowihment,  ban  aiuen  the  models 

iolo  feudi,  of  lb*  impnipcr  kind,  anoo  oniyboldi.  or  lenun  bf  mpr  of  court 

after  the  Nonnan   conifueM  :    wliiob  rail ;  is  whiofa  land*  any  be  nill  held 

|>Te  Hm  to  (he  iniid   maiisi  nfie.          <  u  the  (noiuinal)  will  of  Ihe  lord,  (but 

■Ufa  i  til.  ihu  aU  Undi  in  ibe  kiii|-  regHlatod)  aocotduic  W  Lba  BuaMm  oF 

don  ai«  bokden,  medinlelj  or  Uona-  tbe  naoat 

diaialj.ofllMkuig                                 4S-S1  S.  TbeM  aie  mhiaet,  tike  •ocagtf  landi. 

CHAPTER  V.  alM  la  beriou.   waidabip,  uidfuea 

upoo  daurat  and  ilienaiinB 

<lr  ram  ±imKVT  Eiiulib«  Tikdii*  7.  Priiilcfed  vil1«na^e,arii!leinHCafa, 

61  ta  T7  M  an  eialted  apeciei  uf  copyhold  la- 

1.  The  diitiocijon  of  lenurea  anauled  -     BUra,  uiion  bue  but  caiuun,  urvicea  j 

in  ths  naiure  of  iheu  Mn'LcB*;  ai,  I.  (ubaiilmg    on[j    in   Ihe  anlient    de- 

CbiTairy,  or    knifhl-aeririce ;     whan  nuaM  of  the  smwii ;    Kbaiica  ttn 

the  aervise  ■•■■  rma,  buL  uncertain.  tenure  ii  denonuitaud  lba  tenon  u 

II.    Free  aorage ;  wherr  the  tcrvice  anliaal  denwine 

w«  freo,  and  oertain.     ill.    Pure  ril-     I  6.  Tbeae  copylnlda.  of  antienl  decieane, 

koacai  H'berc  the  lerrice  waa  baM,  ban  diTen  immuniiiea  annexed  to 

and  uimnain.     IV.  privilc/jnt  riUa-  their  tenure;  but  aie  null  hcM  by  copy 

sa^,  or    lillein   aociige;   when  tha  of  ooun  roll,  arcordiiii  to  Ihe  cuiiioai 

Mivice  waa  baae,  but  certain                M-TI  of  the  nWDOr,  tMuih  not  at' the  will  of 

1.  Tba  moat  uniTcraal  aniiapi  uunn  the  lord                                                        I 

*       '  ',  or  by  knight-         '  0.  FraukalmoitB  U  ■  lenun  by  apiritual 

'     '  aerricei  allaixe;  ubtreb/  many  eo- 

elaataaueal  and  eleemoiynaiy  corpota- 


whieh  Ihe  tenant  of  eiery  aerricei  at  laixe;  ubtreb/  man 

nu  taBimil.  if  called  Upon,  elaatwtical  and  eleemo 

I.     Thil  tionaaow  hold  their  I 


by  liver*,  and  perfected 
ind  fealty  J  which  uaually 


.Aofmi     . 

I   The  other  frviu  and  conwqueBiH  irf  CHAPTER  VIL 

tbe  tcnun  by  kni|ht4eiTice  wan.  L 

Aid.    IL  ILeliat    UL  Fiimcr  aaiun.  Or  F«nRaw  SnATii  ar  !>■•«»• 

IV.    Wardahql.      V.    Hanuae.      VL  a  '   '       ' 

Pine* upon alienaiimt.    VIL  Eacbaat  Sl-n     1.1 


i.  Grand aeijaani)' diflered  fiom  chiralry  nditamea's.  are  audh  iutareal  u  th 

priucipally  is  It*  rendcr.or  actrica  ;  lenanl    hath    tberaia  '    *~    — _i-l 


laeaiuneea      n        wbieh,  maf  be  conaidarrd,  1.     The 


1.  The  paraanal  arrrice  in  ehi'alry  waa  qnmlity  ofiatereat.     11.  Th* 

at  len^fik  gradaally  chaaged  into  pa-  enjoyment.      111.    Tbe    nnaibb    nm 

ealM  acutagie  or  oBciwga                           74  2.  Gaiatee.with  reapeellolheirqnaDlit]' 

,a,  Tbena  militate  tenurea  (ricepl  the  of  iotereit,  or  ijuntion,  an    aitber 

■erTicea  of  |nnd  aerjeanly)  ware,  at  freehold,  or  leai  thu  freehold                  IM 

Ihe  reatoratioD  of  King  Chariea,  total-  S.  A  frai^id  eaula,  in  landa.ia  anoha* 

^  dioliabed,  and  reduced  to  Ine  aoo-  ia  eie«i»d  by  lireir  of  avniri  at  asm. 

•ga,by  (Kaofpariiaaent                             Tt  mm  law:  er,iB  tanamenta  of  an  m- 

BorpacHl  natun,  tajp  what  ia  eqnin- 

CHAPTER  VL  lent  thereto                                           »« 

^.  FraebeM  «!«*■  an  either  enMi  id 

<0r  I«l  HODiiM  EiULHB  Taanu  inhei«aiiee,ar  notef  inheritano*,Tis, 

78  ts  101  for  life  only :  and  inheritaneaa  are.  L 

L  Fm  BOBua  U  alaBUrelqr>Dy&M,  Abaoluts,  ar  fM-aimpla.    U.  Urnil^ 

ceitaio,  and  datanainiUaBervioe                78  feea                                                              '■M 

a  Tki*  tnnun,  the  ralw  ofaaioa  1ibe>  S.  Tewmt  k  faa^ianpla  ia  be  thai  balk 

IT,  indudea  petit  aerjeantir.  Maun  in  landa,  tenenwBta.  or "- — "• " 

lake  atianc tr  of 

_..._ _._,_    *BUa>tb<N«iB 

ehivatiy  :    beii«  holden  i    aahjeet  ts 

andauit  ef  onurt;  Bul^t  tonlietiD  whi^    hariag   a    quaUlication    _- 

ydtad  tbereu.  are  lialile  la  be  defeaU 
ad  w^n  that  qualification  iaaiaaaad    ' 
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I  sBamMi  hw,  8.  Tb— — y  in  dwvar  ii  whan  ■  wmaB't. 

aaa,  m4  Iba  h*in  of  hb  badj,  JB  aB-  rilww*.  ol  wiuclt  hsc  urnie  mifht  1^ 

cluaiaB  of  oolbMnl  h>ii«  110        ut  ttauitnliiir  b»B  Ur  -    '-        --• 

■iTtawwera  held  U  b.  r«,  p»M«  Ibe  kuabud  <li» :  Di«  « 

■  •kviwMH 


of  hia  IbiIt:  whkk  eondiuaa  baiaf 


itted  u>  d< 
Dd(n 


OHt  puiwnHil  b*  lb  buth  of  iaM%  bold  br  bM  utunl  Ufa                             IM 

tha  ^«a  naght  inaadiaialr  alitaa  B.  Dowar  in  aidiaf  by  Um  canmon  U«  ( 

tbe  land ;  bvl,  iba  ■wtiiia  ^  *■■•■  ba-  bj  ffMCial  ouatoni  i  ad  aauui  hcIhu  ; 

tJieraupaa,  bam  ■>■  diriaioa  of  Iba  10.  Damr  Bai  lia  (orieitfd,  or  bamd ; 

f«  (b^  MHinuttiea  ot  Aw  atanMa)  panioululj  by  an  aauia  io  joiniiua        134 

^aai»i><l!t^faaata(M'^b>  CHAPTER  IX. 
caibd  fea-tail                                    111,113 

10.  iUl  tprwmeala  nal,  or  iHaari^  ^  <         Or  EaTATU  Lbm  iUm  FaiKmaLD 

Ike  naitx,  ate  mb^i  Io  ■■nila  113                                                                 IfOwlW 

1 1.  EiMa*4atl  nay  be,  L  (aMial,  ar  1.  EaMlaa  law  Ihaa  fraahoU  aia,  L  Ea- 
■pscUl:  II.  mala, or  faoiala ;  IIL  (if-  tnlea  hi  yaaia.  II.  ENatea  U  will. 
antBfnnk.namo^                           U3-11S        III.  Ealalaa  at  aalTannce  Ufr-150 

la.  Iaeidnilu>eiiaus-tai)ira,L  Wiata.  %.  An  aauia  bt  jiaan  ii  when  a  man, 

IL  Oomn.     m.  Cunei)'.  IV.  Bai"  Mited  of  kwlaiwt  WnciDenU,  Intlatb 

bj  fiaei  rveomj,  or  liiHal  vaoaalj  them  lo  anolber  for  a  ceitaLU  period  of 

IX  Eataln-tail  are  now,  by  ntnf  *•»  lb*  (ana ;  wkd  Um  laaHa  eMcn  [har» 

tuMaaadiH(ilutiattiaribBaaaitB,al-  oa,  *hieh  gi>e<  hiia  psaaegiiifln  ef  iha 

n<albniagbtbaebtalha«aui<>raa»-  Een,  but  not  legal  huLb  of  ihe  laaA       I4* 

liitional  Faea  al  iba  eonnna  law  IIT    3.  Intiilani  u  ibia  eauia  ira  cMoTeii  j 

and  kin  rmlilgaieoU,  if  U  dciaiiauiaa 

CHAPTER  VIU.  '     bebre  ibe  full  eail^  Ihe  una              iU-» 

Or  FbbsBoum  rot  or  Imaitriaca  let  br  one  auui  lo  aauibar,  u>  hold  aL 

130  ta  13S        the  will  of  both  partiea  (  ud  Iba  iaa- 

L  FnakaUa,  Mt  af  inhentanea. «(  fcr  aaa  anicia  Ibeieon                                 M 

Kfaai^.  an,  L  ConvenlicH^  or  on-  0.  CofiTluitdi  are nlatat  held  at  [he will 

aud  b*  the  acl  of  iha  paniia.   U.  La-  of  tba  lotd,  (ragulated)  accDnliua  la 

gal,  a  einted  b)r  apantisii  af  law  190        tha  eualam  of  tbe  amnur                            14T 

atd  by  aa  eipnaa  graat  fbr  tern  of  eomaa  iaUi  paaatuiua  of  land  li>  law 

ooa'aowa  lift,  or^r  ouviuj  or  by  ful  lille,  bifi  kceu'it  aAaiwarda  witb- 

B  gaacral  graol,   wilhant  eipreaiiDf  out  aa;  tiila  il  all                                      IM 

aaT  una  at  all  130 

i.  Incident  t»  thii,  and  all  oihei  aalalaa  CHAPTER  X. 

tor  life,  an  aatoran,  and  ealileaMnta ;  # 

and  to  calatea  htB  tnmr  vh  gejwnl  o<^  t 

oapa«ej  waa  ilao  ioaidanl ;  aa  ^aeial  i 
ow^iaaaT  aliU  ii,  if  cMti^facneauf- 

rrraa  Ae  tenant  ISS 

I.  Legateatalea  farlifa  an,  L  Tenano^  on  Iba  bayponiiig, oroot  liafiponiflg, 01 

btail,aft«Tfnaaibilitypfiaauaailine>.  aona  unaaruiu  atent                                 1G3 

IL  Tenaiw*  by  lha  curtcay  of  Bag-  3.  Thaaeaatauaan,  1.  Onconditioa ioi- 
ba4.     lU.  Tanaaer  ia  dower          IM-ISS        pliad.     U.     On  coadiiion  eipiaue^ 

%  TasaBCf  in  tail.  aOar  poaaibllitf  of  Ul.  Eaute*  in  gage.     IV.  Enuiea  by 

■aaaaitiaet,iawbetaaM««aUiapt«a  alalnla,  meiahant  oi  alqila.     V.  l£i- 

ia  Menial  t4  aad,  belbn  IMBa  had.  taiaa  bjr  alqpi                                              193 

a  panoa  dies  Ibb  whaaa  bndj  tha  3   EMatM*an  oondiiion   impliad,  ai« 

intaiUaftarpoaaibiwrirf iaat  atwinet  134        tion  inaepamiilyaBDeaed  loit;  thuugh 

A  Thia  e«au  ^aMahea  both  of  thr  iaei-  nona  ba  aipnued  is  warda                      lit    . 

deniiioaneataIa4aU,  and  thoaaofaa  t.  Eitataa  OS  oonditioa  eipraaaed,  an 

aaiaic  iai  lifa  ISS        where  bb  aapraaa  iinalifieBlUD  oi  un>- 

T   TaoaiH7  b)r  Oe  eattaay  j£  England  niim  ia  annaiad  to  the  gnat  ot  an 

ia  wheie  a  man'a  wife  ia  aeiaad  of  an  anUie                                                           IM 

eataiB  of  iolwriMnM ;  and  ha  by  har  fi.  On  the  parfonnance  of  theie  rondi- 

hia  iaaoa,  bnrn  aliia,  which  waa  ea^  tiona  either  expneaed  or  implied  (if 

Ueef  inbrritinf  har  aama:  iawhish  pracedaai),  iba  auaia  aaj  be  inted 


eaae,  he  ihall,  apon  her  daMh,  hoM  or  aolarged: 

the  tcncmenU  iar  hia  awo  lib,  aa  !»  ihem  (if  aubaaqueat 

■aal  by  tha  cnite^  19B        djr  veated  aiaj  be  defeated  IM-A 


Bi  (if  aubaaqueat),  *>  aetata  alraa- 
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■n  ^talH  gnmad  M  •  (Muni*  lot 

louwylenl;  being,  I. /n  not  hJh.  or  Or  E*rM««  IV  SiTHALTT,  jMirt- 

liiuig  ive ;  whan  th*  pmlSii  of  tand  tamnot,  CorAacaniaT.  imi  Com- 

■ra  niBinl  lill  I  debt  ba  puid,  upna  hoh                                            119  M IM 

irlueh   pDjriMiil  tha  snnUr'f  sMala  1.  ENiM*.  wiU  nnaot  U  Uw  nnmbar 

wiU  nnn.     I[.  Ja  imrt—   aadta,  im  >nd  eonnmion  of  their  tenuO,  nq 

dewl,  or  BUR  fft :  wtMra  mi  mm*  be  heM,  I.  In  MiTenltT.     II.  Ib  joist- 

u|naied,<neanditiaa  loberatdatB  tmMtmf.     III.    la  oi^MDeaBiy.     IV. 

ddy  eertaifl.  irihe  gnnloclhn  npajB  In  eannnan                                                  ITt 

the  money   bomneed  ;  on   hilar*  of  9.  An  eeute  in  eeTm^tf ,  Im  when  one 

wbieh,  ihe  (Mala  bwwmea  BbaolMalf  tenaat  Iwlda  it  in  bia  owd  ■>!■  rigbt. 
dead  to  tha  gnnUv                                     IS"        witboin  aay  atber  panmi  b«i£|  joiBed 

V.  EaUiea  by  buIuI*  pwrnluiit,  or  Ma-  wiib  him                                                      m 


fuidi  are  delitarad  bjp  tha  aheriff  to 

161 

joini-tenuu,  •>«  wbola . 


SlBiatiff,  till  their  pnflia  ahall  BBliMtr  1 
(■■ ■      ■      ■     ' 


la  by  law                161  lioa:  they  ar*Miied^aurM^I*i 

cHiPTEKii.  p;,!SSrTi:KLS ' 

Or  EM-itv*  in  PoaaitatoN,  RiHAn-  latkeni.  .  _. 

Di(,  iHD  RKTiMtoM                    181  >o  ITT  6.  Joiiit-Inuney  ma*  be  diaatrired,  by 

1.  Eaute*.  with  iMpeel  to  their  tttae  of  deavoying  ooa  of  ita  faor  er--"- 


poBBMaioB,  or  in  •xpacutney :  whieh  &  Anailala  ia  copareenary,  ia  whereas 

aaiatei  in  etpeetaney  are  created  at  eilate  of  inhentnioe  deacendi  fram 

Ihv  aame  time,  and  are  pamt  of  the  the  en«eitor  tr>  t*o  or  more  peraone; 

•erne  eaUiaa.  aa  [hoae  upoe  which  who  an  aijled  pBRenan,  and  all  to(*- 

tho^  are  eipevunt.  Thew  are,  1.  Re  ther  mabo  lut  one  hair                              I 

BiBiDden.     IL  ReTeniom  1S3    T.  Parcener*  h*n  in  Bnilyof  intareit, 

C.  A  renainder  ia  an  eataia  limited  to  title,  and  poaaeaaion ;  but  an  only  •ei*' 

Ink*  efeet.  and  be  eD^ed.  altar  BBO-  ed  pv  lay.  and  not  par  Mi( :  wheraroi* 

IhoT  paiticularaatBle  la  determined  UK        there  ii  BO  luiTiTOtahip  aiqpng  pui)e> 

.    ™.u, — '-- 1,  I.  TliCT,  „up  Ib 


■  TiTLi  TO  Tna«B  Rul.  in 
.  _.  caiL  I9S  B  IM 

I.  A  title  to  ihiagi-iMl,  i*  the  neiine 
'  a  man  Booath  to  Iha  jual  poa 

sf  hia  prspeRT  !••  " 

ITT   X  Hetein  otay  b*ooD«iar*d,  L  Abmt* 
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<rWi>«J  powiwlwi.  IL  HMrifhtaf  bjtiMBenaatofbw.OTdnsnil  Aon 

■MMMMMi  *luekM,Lat,>napnaniil,  anr  nf  kii  ■neattor*.  Thii  inelurin. 

•mBt. u  KmU riclo-    »i-  Tbsnen  1.  IE^bImL  IL  Occupuicy.  IJI.  Prr. 

nahlof  pfopaitv.     IV.  Tba  bbbjudo-  •QiptioM.  IV,  Ferfaniuc.  V.  Aliem- 


Ml-Mt 


l>M  &II*  tn 


CHAPTEE  XIT.  _    _ .      ,  . 

Sock  B  m  not  nlntsd  ta  Ihe  pvraca 
Or  TfTiB  BT  DrnKriirr  *B0  (a  SM        Ihi  hub!.  II.  Hb  miiemii;  raUlioiia 

t.  TIm  citl*  w  ikinn  nal  mn  b*  »ci>  ia  piUrMi]  inbariuncn.  miJ  tost  ht- 

_ — n :_J^_,  lojt,  1.  Bt  dB-  (i.  III.  Hii  kiadmi  or  ths  half  blMd. 

—  IV.  UeiuTMii.  V.  Buunlfc  VL 
Alieu,ud  itwiriuD*.  VII.  Pamu 
■lUinted  or  tnwM  or  felnnr.  VIIL 
PapBti,  in  napeet  oT  IhanadirBa  oa- 
Ijr,  t>r  lb*  UMule  Uw  HM 

CHAPTER  ZVI. 

Of  TlTtl  ■»  OCOOFIMCT  nSt»1 

\.  Oceuiancy  i»  th*  taking  paanaaiaii 

h  ia.  I.  Lineal,  when  one  of  ar  tboaa  tliuifa,  ohiek  befoia  bid  aa 

loa    aiiiaana  ia    liiwaltjr    daaaciulad  owner  \ 

from  iIm  m)».   IL  Colliwnl,  afbn*  I.  Tbu*,  u  the  eoDinnn  kw,  when  te- 
llwf  an  lioaallr  daaeendeJ,  BM  one  nam  fB  ■Wn-  nr  ditd  during  the  lifb 

b«n  tk*  Mbei,  hut  tmh  boa  ikeaaaie  or  fiaWif  tb<  aw,  he  who  eoold  Itnl 

4.  i*ke  rnln  ti  daaoenl.  oi  eaamu  of  bO'  lion ;  anUia  \ij  the  oriiiiml  gnnt  th* 

!.._.' ..    jjp,^  ^  fj^  \aMn  of  heir  waa  oiade  a  apBciiloceDpaDt           3 

laea:  3.  1^  law  ofdenlielion*  and  ajhittona 

. —X  Iiaeallf  deeeend,  te  bu  nanowed  tie  liile  bj  ooeupaBCy       ! 

the  iaaoa  of  the  peiaoa  laat  loliMllr 

aeiaad.  it  la^iittm;  hot  aball  paiar  CHAPTER  XVII. 

Uncallr  aaemd  SOS 

Tkt  iMle  iaaw  akBll  be  adautud  bi 
llwlnale 

Wkere  tiien  an  two  or  boxo  dwIi , ,  —    -    r-- -  ---  -  — 

cqwal  dcfive.  ilia  aideat  oiUt  aball  Vf  nuga  of  tnjoring  a  light  in  aona  i»- 
heiit;  but  iba  (eoalaa  all  li^har          114        eorpomil  b«mtilatnant,by  a  maniBnd 

"ne  lineal  lieacendanli,  n  lajUilwa,  of  either hia  ancealonar  Ihoae  whnaaea- 

maj  pneos  •lecaaaad.  ihall  npnaeM  tau  of  iabehlance  he  halh ;  of  arhM 

ibeit  uiceMor:  ihai  ia,  ihall  aiuid  yn  th*  im  ia  ealled  ptcacnbing  ia  ~ 


tha  »■■>  jilaea  aa  tka  pnooa  bianalT 


CHAPTER  XVIIL 


BUS,  ttf  tM  Miaen  laM  Mind,  ibe  m- 

betUaace  aball  deaoend  to  ike  blood  Or  Titli  bt  FoirbiTvaa 


ba  iral  fuiokaHor  \  aulijc 
c  paaerdiag  nilea. — To 
eh  bhnd,  tka  tm>  Mkv 


lirikimiit  lule*  ganoe,  i>  >ha  owner  of  thima  ihI) 


aia aataUiahad  CO        whenbj  tha  r ..__ 

Ihe  collBlenI  bair  of  tka  pencm  laal  anuihei,  win  ia  uaeall;  the  \Kttj  i» 

aeiaed   moat  ha    hi*  iMit    coUalatal  jurad  MV 

kinflnaa,of  AowkotoUood  M  3.  FoifaiMiea  ara  oooaiioned,  I.  ■} 
bcallaienliiihentaneaa,LhaBialea«eak  miaea.     IL  Bt  aUanalioa,  mniran 

_,^_.. ,._.._..._  ,_ .^_.  ^1,^.    ,„    Brlapae.   IV.  Br  aimo- 


ia,  kiadnd  derived  lioni  lita  Nood  of  w.    V.  B*  aon-perft 

^  Mate  aoDeaUn  Aall  be  adaihted  dilioM.      vl.     Br  Waate.     Vil.   Br 

before  ikaaa  fnmi  ike  blood  of  lb*  fc-  bnaeh  of  aoprlwU  eaatoaia.     Vllf. 


diaaale 

%  daaetndad  fmni  a  female  SH    S.  I^irfeirana 


wal« ;  unlaaa  whan  Uw  landa  hara,  ia  By  bankraMcr 

i-.-  J ..^. ,__..-  «.     -   rorfoitniea  fcr  ei 


L  11.  rHonv. 

CHAPTER  XT,  .       IIL  HiaHiaioBofimaoB.     IV.  />r» 

■luiM.  V.  AaaaulM  on  ■  judie,  and 

OrTlTLk  BY  PuaoBAia;  Jii»,rlirr,  heltaiiaa,  aiiung  tha  couit*.     vL  Pa 

r  EacnaiT  341  to  SST        piib  r*einai)c)r,  dec. 


bepaa-  4.  Alienitiona  or  conraranc 


Tboaa  ii 
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PiB*  n 

OwT  lo  Um  ■UlaW  Iv.    IL   Tbow  ptraliiMBt,  duly  Muopad.    [T.  Lwl, 

nwda  to  aJuni.     IJL  Tboaa  nudu  liy  ud  oideil>  pu-ii  (Hbich  an  L»uiJly, 

puticuliir  tcnuiU,  ithcQ  Urgii  Ibul  111.  tlia  utemiMBi:   ■■i.niilj,  Uaa  ital«^ 

tliBir  ouui  will  nunni  SaB-2T4  dM>;  3nil)r,  ilr  irarnJvm;  4' hi);,  lb* 

1.  LtpM  i>  m  Inrfeiture  of  ih*  rifhl  of 

prrMntalWD  lo   k  viunt  church,  bj  "u^jt  «> 

ncflccl  of  the  psttiiP  tn  |macat  within  llOM  01  i:uiiului44j  ,  nmj,  uht  vui 

■xmlrndacmoiilh*  270  uaiii   Bihly,  the  concluMion  (vhi 

&  SimoDj  ii  iho  comiijl  pmcnUiioD  of  i    indudci  Ih^  daw).     V.  Riiuling  it. 

■Bj  oaa  LO  u  Mcl«iuuical  brnefice,  doind.     VI.  Sculing,  snd,  in  ma 

wherataj  that  Uiin  hconmea  fufcitail  r aipiing  il  alas.     V'lL  Ddin 


T.  ForlbifeitAm  br  DOD-periaimanca  of  4.  A  deed  vay  bt  avoided,     I.  By  iha 

nmditiDna,  ate  Ch.  X.  want  of  an;  0I  Iho  mfuiaitu  befin 

81  Waila  ia  a  (pail,  or  dntruction,  in  manlioBail.     U,  By  auLaequeni  nu 

anj  roiporaal  herediumanU,  lo  tlia  Ur :    aa,   IM,   naun,  «r   allBtatioBi 

pnjudim  of  hin  that  haih  tb*  inherit-  ^udlri  defaciiic  iia  aeal ;  Snily,  cao- 

UMB  ■     m         ae1liDg;t:4lhly,d.a.|>-ecientorthoaa 

•.  Coprbold  eatatei  iDaj  han  alu  otber  wboM  tanMU   ia  oectaauj  ;  ftUily, 

peculiatcauaaa'if lbi1eitiira,acconiiiu  judameDtof  a  court  of  Jlialice  S 

totbecuxtDmofiheDUDor  S8t    S.  OTtha  aetend  >|>«ie.  of  Oeeda.  aama 

IA>  ^BnaknijitcT  i*  tha  act  of  bteoming  ■  aerra  \o  convry   teal  piii|itiiy,  Maw 

banluiiu ;  ttiit  ii,  a  trader  wbo  ac-  only  to  diarue  and  diaclui^  it  ] 

eretea  biinaelf,  or  doc!  certain  olhei  &  D«da  whicli  Hnieiooonvcy  tcalprt)- 

■cu,  lerding  tn  defnud  hia  crtdiinn.  pntTi  <"  convEvuiceii,  are  either  br 

„(Sm  Ch.  XJiU.)  385        emnBKNi  Uw.or  by  ilatute.    And,  of 

II.  BTbankru|jtcy,a]llbeealBteBoftha  oaDTafanoea  by  nHsmoa  law,  aoDW 

banlni))!  arp  Iruurcrred  to  the  aaaia-  are  OHgiBal  or  piiaiar]!,  utheia  dartTSi- 

ncea  of  hia  cwnaiiaiiomra,  lo  be  teH  tiT*  01  aeoondnry  i 

for  Lba  beoaiit  of  hia  rredium  186    T.  Oriiii^  conveyanaea  an,   1.  Peof- 

tneUB.     U.  Gifu.     111.    Gianta.     IV. 

CHAPTEK  ZIZ.  Leaaea.     V.    E^cliHngea.     VL  Parti- 

tioM.~DaiivaliveaK,  Vlt,  Releaaca. 

Or  TiTLI  BY  AUIK4TI0N  SST  lo  3M        VIU.  Coofinnaiioni.  IX.  Siurendera. 

3.  Aaaitn  -.    -  . 

e.  A  fwlTinc 

J  lively  of  ifi»m,  or  deiitiaiy 

of  bodily  poaaexaion  fiom  Ike  fosffoc  to 

2,  Thia  formerly  cooUl  not  be  dons  by  a  Ihebonec  ;  wiihoui  which  iwfieebold 

MDiM,  without  boenea  {rim  hia  Uud)  •lUla  ibereiti  can  be  cteaiad  ai  eois- 

not  by  a  lord,  wilhaut  atlommenl  of  man  law  i 

hia  taaaat  S8T  B.  A  aift  ia  (mparlf  Iha  ■aMayea  e£ 

t  All  netioiK  are  capable  of  pnrehaa-  landaiBlail  ] 

ing ;  and  all,  lliat  are  in  poaieaaion  of  10.  A  fttaa  ii  the  cepiUt  wetbod.  by 
any  eiilati!i,  an  capnUe  of  coiix-yini  •ooinuin  law.  of  coaieyiag  iacotpo- 

than  ;^-unl»a  mile r  pceiilinriliiiiliili-  nal  kereililaBienU  1 

liaa  by  law  ;  m  licing  attainted,  wn  II.  A  leaae  ia  the  demiae,  franlDg.or 
(■■pi*!.  Infanta,  uadri  liiueaa,  feno-  leitiH  id  Gum  of  any  unetneni,  uaii- 

ooT*iU.alicna,orpapiita  388-2S]        ally  lor  a  te«  letm  than   lh«  leaaor 

4.  Alianaliooa  are  raado  by  cnmmaa  aft-  halh  hcrfini  yet  aomclimoa  poaaibly 

iuruKee  ;  which  are,    L  Uj  ileed,  or  for  ■  fnater ;  accnrding  to  llie  ie|a- 

BaUM  in  sou.     IL  By  nutter  of  ra-  laiinne  of  the  reBtmiriing  and  enaUtac 

cord.     Ul.  By  ipeciil  oualonL     lY.  iialuw*  3 

By  dnva  3S3-1  12.  An  eidtaDge  ia  the  mnlBal  oooTey. 

CHAPTER  XX.  ^d^iiiSIIft^DThei''       ™"°'™*-   j 

13.  A  panilion  ia  the  diiiaion  af  ai 
lateWUitj  joint- 


I.  AUanaiion.cnni'eyancei  or  purchaae,  X.  Aaaitnmenu.     XI-  Dofeaxaarea 

of  tim«»frtrin(  i«l  eilalsa,  whaiviD  poi 


]j  joint-teaancy,  in  co-parM 


Or  ALUHiTioN  n  Dicti  ZOS 1 

1.  In  anurancei  by  deed  may  he  coiui- 
deml,  I.  [la  general  nature.     11.    It*  tpertive  leBanti;   (o  i^uii  ewn  umj 

•(•eral  ipecica  tD3        hold  bia  diitinct  pan  in  aerenlty 

^  A  deed,  in  gcnenl,  ii  the  lalemn  act  14.  A  rc^leue  ia  tlie  diwhuge  01  con 
of  the  parting  lieiag,  amally.  awtil-  rryance  of  a  mdn'n  tifhl,  in  lands  an 

ing  araird  and  deiivend;  and  il  nay  tenemenl),  le  nnoiher  ihai  halh  Kun 

t«,  (.  <  deed  indented,  01  iwIobIwb,  fonner  Mtaie  in  [xwn^iiioB  iherrin 

■  (.Adeedjwtl  SS5-a     IS.  A  aonEmuitioTi  is  the  CDBveyanaea 

i.  The  requisilea  of  a  deed  an,   1.  Suf-  an  nUte  or  rijihi  m  rm,  w^reby  1 

ficiani  nrtiea,  and  proper  ■iit)jcet-nuil-  voidable  mate  la  nude  sure,  ut»  par 

ler.     IL  AjBwd  and  huHicienl  ennai-  ticulai  eatme  i*  tncm«rd 

daratUO.     UL   Wiitiof  ob  pi!par.  ot  16.  A  aurrendai  ia  the  jirUins  up  oT  a) 
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«MMa  ftr  fife,  or  tmr.  Io  Mm  tfau  alermmm.    H.  ftn  VKmnm  iomw. 

Uth  iha  imn»diat«  remainder  Of  n-  III.  Ttaecoooord.     IV,  The  bom.     V. 

Tanion ;  whanin  the  pulieutu'  etUiU  The  root     Ta  which  ths  ttUDl«  h^ 

OUT  ver^  SU       *d>l«},  VI.  JiioclMmtaiM               SaO^U 

IT.  An  ■uignment  ii  tin  traBtFir,  or  ft  fmu  are  of  Tour  kind* :  L  £w  e« 

— tiin  OTer  Io  aoolber,  of  the  h"^'-  -     -'-  *— ^     -- "  - ' 

liabi  one  haa  in  an^  eaiate  ;  tn 

•In  in  I  leass,  Ibr  life  or  T*an 
IL  A  defaaiana  ia  a  eotlater  ' 

SitiaB  una  ~^' 

n,  OmreyaBCea  b;  Ma 
no  ihe  doctrine  nf  i 
wfajeh  >re  ■  confidence  t«pe»ed  in  Ui 

W  ihatl  peimil  Ihe  pniilu  Id  be  enjny- 

•d,  aecoiding  to  ihe  ditectioni  of  eet-  linHiihl  atiinai  uib  upaai  a  uia  im- 

tinifw  u(,  or  cum;  ^  tnut  3S1        hold  1  who  there  ipon  (ouehe*  uotba, 

fU.  Toe  it^ituie  of  ute>,  having  Irana  wbs    Dmtenaku  to  waiTaM  the  le- 

'  Tifrrrd  all  naea  into  actual  poaanf  km  namV  tiila :  bai  ddod  aoeh  nmbe*^ 

(or,  niher,  huTiiis  dnwa  tin  pouea-  maklag  dafaoh,  tta  lutd  it  r«o»«nd 

aim  to  Iheuie],  hat  liiren  birtti  to  di-  'by  judjjniesl  at  law  anlnft  the  lamat ; 

TCta  other  aptciea  of  cnnreyince  :  I,  who,    la     MOm,   eiilaiu    jadnant 

AsoTenanttoatandMiaedtouiea.    11.  animt  tba  vMdw«  to  cMorarlMMk 

■    A  bai^ain  and  lale,  enrolled.     III.  A  «...                                   

baae  lind  fieleue.  IT.  Adeedti>l«*d 
or  declare  the  (Ue  of  ather  more  dirmt 
OODTejancei.  V.  Aniocationofuan-, 
brine  ^^  enaDCioo  of  a  power,  re- 
ferred at  die  cnation  of  ine  um,  of 

'  -twalling  at  a  future  time  the  UM  or  _. 

oetaie  ao    crexting.     All   which  owe  10.  The  oeii  of  a  fine  or  leoonrT  bmt 

llieir  preaent  noeiatioa  ptineipallr  Io  'bediraolwl'lir,  I.  Datdi  Io  leadaucb 

'    lliealatule  of  iiaea         >  SST-SSB        aaea ;  wiiiidi  are  inede  pR*io«u  to  tha 

n.  Deed)  which  do  M(  eanTey,  bat  M-  ^"Vf  "  "ifl™"!  ^>"^'    'L  I^*i]a 

—  M  Mum  the  «Mi ;  ivkiuh  ■■«  nad* 

CHAPTESXXn. 
CHAPTES  XXI 

W    ALIKHlTtOH  at   HtTm  M   -.  .  .^ 

oa*l»  3M  M  90        fined  to  the  tiaaaier  of  M^hold  M- 

I.  Aaniranen  by  mnner  of  ivaHll  ere,  tal*a                                                             Mt 

vbara  the  tanetion  of  m»  ooort  of  2.  TIm  ■•  dTaotrd  ij,  L  Sorreader  hf 

newRt  ia  ealleit  in, to  lulntsntiaia  and  the  tenant  tnlo  the  haiidi  of  ihe  Iwd  Io 

wibieai  the  Iremfet  of  ml  prnneity.  tha  use  af  aoMhar,  aoaotdiu  |o  th* 

Theae  tn,  I.  Prirale  acta  of  Parlia-  euMom  of  tta  nuior.    II.    Preeaot- 

' '  mem.      II.    The  kii^'t  gnnla.     III.  maU,  by  the  (mbiUb,  at  heaMf*,  of 

PiMa.    ir.  ComnMti  raeoxTriet  344        cneh  lurrender.     lU.   AdmiUanua  of 

t    Priva  1  *aa  of  Pailiamenl  are  a  apt-  the  lunvadan*  bjr  Iba  lofd,  •coordini 

ctei  of  uaurnncei,  calentated  to  pTO  (o  the  ueea  «j|aiiMad  ia  Moh  aurnn- 

Iby  the  irauacendeDt  aulhnrit)'  of  pai^  der                                                       366-9W 

Ganent}  aueh  reaaonabte  powen  or  '1.  Admittuioe  mar  alto  be  had  upon  oti- 

ntiet  D  are  heyonil  the  rraeta  of  Ua  gini  (tanla  tolbaletiabtfnnlhelofd, 

onEnaiy  eonraeof  lav  3M        and  upon  daaniiita  Io Iha  hair  lioia the 

S.  The  kmg^  granta,  eontaineil  In  ehar-  aumwt.                                               371 
Ufa  or  letten  patent,  ue  all  enlereal 

varaconl.  tisr  ibe  dignirr  of  At  mral  CHAPTER  XZQL 
feraoo,  and  Mcnrit;  of  the  royal  re- 

i«tiae  3W    Or  Aubhitioh  ir  Dbvih         STStoSil 

(.  A  fhn  (dorakiiwi  aald  to  he  a  IMT  1.  Ueiiae  ia  a  dilpo^iion  of  landa  and 

i^Mition  und  ureamani  of  «n  nnual  andlaMai^Mitof  tkeownai                       Ifl 

•sHetiTinua.  asit;  whereby  Itie  eatnie  %.  TUa  «aa  not  pBnninad  by  the  com- 

■■  qoeMioo  r  aeknowlntged  to  be  iha  bmb  law,  ■•  it  ateod  ainea  tht  cea- 

ritht  ofoneofthapartie)  34B        queat;  but  waa  intnditoad  by  tbe  ata- 

L  The  parte  of  a  Sm  It,  I.  The  writ  Mta  law,  nader  Hea.  Till. ;   liBO* 

Vot.  I.  5 


II.   Reowni- 
BB  npoB  both 
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MnuKi  uKdtr  Ch*i)et  II.,wilh  Lha  is- 

troductianara^iLiDBalnleiDniiinbj  Or  T|tli  to  Thinsi  Pmionil  tr 
tke  umute  of  fnudi  ukd  paijurim  IB  QcctmncT  400  ta  ■ 

tit  Mme  reigit  3TS-C  I.  Tha  li>la  ta  Ibin^  penon*!  mij  be 

I.  Tlw  coutrnclian  of  ril  coounoa  »■  trquirednrlMi  bir.I.  Occuunn.    IL 

mranen  aliould  ba,  I.  Arteeabl*  to  Pnroulits.      111.     Foribiture.      IT. 

Itis  iDUmiwi,  II.  to  ihs  wonli.oritM  CuiUm.     V.  Succniion.     VI.  »*i^ 

nnioL    m.  Hide  upon  ihe  enlir*  riug.     Vll.  Judcincnt.     Vlli.  Gift, 

ieU.     IV.  Bemint  itiaDgett  .igiinri  or  Giut.     IX.  Qjatnct.     X.  Bank 

iCiMtor.      V.   ConronMlit*  W  niptcj.     XI.  Tnumant.     XIL  Ad- 


Uv.     Vi.  Rcjaotini  the  liltai  of  tvo  miaiWiMnn 

tMaOy  rapognaju  ehuiaa  tu  ■  daat^  St  Oeeupiincj  ilill  lim  ibe  (ii 

uid  ihs  tonnBr  in  ■  vilL     VII.  ItoM  pant  >  rwhl  W  ibMc  few  tbina  vhich 

fiiowabl*  in  esM  of  ■  dariM          3Tft-3Sl  MTa  na  legal  awnat,  orvfaich  ur  in- 

lapableof  pemunanl  oKDenhiu.  Such 

CHAPTER  XXIT.  an,  L   Gooda  of  alien  eneinie*.     II. 

Thiiua  found.'     UL    Tha  beneiit  of 

Or  Tmnai  PuMmiL                    38«lo3ST  thaaremanU.   IT.  Aiiim.ila/ine  luuu- 

1    Ttungi  pcnond  an  imnprehnKJcd  ra.      V.    Emblemenu.      Vl.   Tbinn 

onder  the  ganani  name  of  ctaaUala  :  gUDad  by   aGccuiinn  ;— or,   TIL    Sj 

which  inclode  vhaMrnr  winla  ailber  coofuioo.  VIII.  Lilemij  properly  SUMOf 

Ihe  danlion,  or  iba  inuoohilily,  U- 

lending  thin«a  n»l                                 304  CHAPTEK  IXTIL 
t.  InltMuarelobaconiidared.I.  Tlielt 

"  *"'              tynfihua.  OrTiTLiar  PauosATtTC, AMD  Foi> 

ij        3M-aeT  niTOMt                             loetaoi 

sfahuUela.lbaj  1.  B;^  piarogaliTe  ii  realed  in  the  crow  a, 

are,  I.  Chatubrraal.    IL  ChaluLi par-  oriugraniaea.tliepnHienjof  ihe  roji- 

aniBl                                                            38«  almranua;  (Scabookl.  ch.  S;i  and 

4.  Chattala  TealaraMcfaquantilieaof  in-    '  alao  the  property  of  all  gama  in  iha 

letMt,  in  thinga  inuuTaaUe,  m  tn  kiiudon,  with  Iha  right  of  punoinf    . 

riiortof  ihedarMiuaf  freehoUl*;  ba-  amTlikin;  it                                   tOBAUt 

■Dt  limilad  M  a  tima  aeiUia.  beyond  S.  By  Ibiiauun     '         ' 

1.  Chan 
Me;  < 

aioB  tMnai.    u.  reiony.     ill.  tax- 

CHAPTEK  XXT.  euBabie  homicide.    IT.  OutUwiv  Tat 
treaion  or  falony.      V.  Flight.      VL 

Or  PionMrT  nt  TMivsa  Pakaotui.  Sumding  nntr.  "" 


a.  in tneaaaratoDaconiioarea,!. 
diilrihntion.  II.  Thapn^tty  nf 
ill.  The  mla  to  that  prajienj 

3.  Aato  ihedittributioDofohiUteh 


abkhibayBueotdUiaiat    (S«*ob.B]    3SS        meaDon,  the  right  of  nioda  and  chat- 


1.  Chaliala  pawoaal  aia  ikiaga  iiiDTea-  lal*  may  be  Ininirc 

Me;  wUoIi  may  ba  tiraaleirad  bon  tnanolhcr; 

ir  with  tha  pi 


rprrH  from  c 


in  part  or  loiall^ 


'U 


judieiand  Intterira.siiiini  thr< 


1.  Piopeny  in  poaaeiuiaa,  where  a  naa  ing  abroad  of  artifioen.     XIL  Ubal- 

Laathe  leltuilenjoyDMni  ot'tte  thiagi  leagaa  to £glu  Hdt dabla  it    ' 

'     ■'     '  II.  QualiSad  "" 


1.  PmaertyinehaltalapanDRdbaiilMr  VIS.     Pramaair*.      IX.     Pralrnded 
i---=-                          —        __.,.__._      J    o„.,i         J,    j(^,.. 

'      -'        .     XIL  (- 
.ipla, 

1.  A>wiIutepnipeny\a^iiUn«~BuiU«    ~"  H AFTER  XXTIIL 

•uehan  eicloiita  ri^  in  the  thing, 
that  itaanBMoaaaa  to  faahiLwlihairt  Or  Titls  at  CvaTOH  12£lo< 

1.  By  cualoD,  otiuininK  in  particuUi 
placaa,  a  right  may  be  acquired  in 
chaliala ;  the  moat  uiiial  of  which  eua* 
lonM  uv  tlioM  nlaiini  lo,  1.  Heiiou. 
II.  Moitaaiiea.     III.  Hair-hnma  4 

2.  Herioia    are    either    berial.eBrTicc, 
r_  ._    ..    .    ,.                  which  difleia  Ulualioma  rent  i'orhe- 

oftheowneia                                      30I-3S8  bute,  of  noda  and  oheltala,  payable 

>.  Pnpcity  ia  aetian,  ia  whata  a  Diu  lo  tha  lord  cf  tha  faa,  on  llw  decaaae 

Lath  not  [lie  actuiil  ooBUpalion  of  lbs  of  the  owner  of  Unda                                 i 

thing  ;  bat  mity  a  nght  M  it.  ariuag  X,  Honuariea  an  a  DUitomary  ^ft.  dua 

apon  aoma  contiastaud  raoorarabla  .  to  A»  foiniatec  in  many  paiiahaa,  on 

T.  The  property  of  ebanela  pwaanal  ia  4.  Heir-looma  ate  auch  pereooal  ahat- 

li^lla  lo  nmn'--' — ~-  —  ~  "'~  —  ' '  ' ''  '- 

latn  for  life : 


ibaiobeiii 
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tomnarm 

Or  Trn-i  ar  Soucusiaii,  Hiakuat,  10.  Debt  ii  i, 

xtnt  JnpaHKHT  130  t»43a        Uio  am  a 

I.  Bf  wec««ri<»  llw  ri^  of  tkmtuU  i*  eradiur.    Thu  »,   I.  A  d*U  of  n 

Teaied  in  coijHBaliMU  aggrapt* ;  ukd  eoid  11  A  d*lil  upoa  qxcnl  conuact, 

'-' — '—  '--  itwli  cocporxk**  *ol*  u  IIL     A  d*bl  upon  umpls  eanUaoti 

_j J . — ._.; r  whliAU»ll«»lud»ip«p«r««dii,ocMi» 


'   S  Bjr  aiUTuialha  dwnabnalwid  iMt-  

(Dulof  ih*  vifairaiMUdinlhthoi*  CHAPTEK  ttt^ 

band,  in  iba  nuna  depa*  of  pniparti, 

and  Kith  tb*a«iaa  power*,  ai  the  wib  Op  Titli  bt  EUBKinrrcT  471  toM 

_!. i-L-j  — trthaa;  pnnidad  Im  1.  Bukniptey  (u  definad  ia  ch.  IS)  ia 

.«        the  aal  of  baoaming  a  bankrupt  41 

%  HmiB  tnf  ba  SBuidand.  L  Who 
-Hfbaeanaahbaknipt.  IL  The  aala^ 


CHAPTER  XXX. 


IIL  Tlie  proBaadiDn  on  a  conu 

of  baoiinipt    IV.  IIow  kii  pnpartj 

ia  tmurcrrsd  Ihcrabr  4 

3.  Peraoni  of  fiiU  age,  nalng  tli*  trad* 
cf  DMrehandJM,  \iy  buying,  and  acU- 
ing,  and  aesking  thair  livelthood  Ihara- 
bj,  an  liable  to  becoBH  bankiupta; 
lor  deMa  oTa  auBicieat  anwunl  4 

4.  A  ttadet  who  endaatoun  U>  avoid  bia 
OvTiTLBar  Girr,0*ktn,imCov-                 oraditun,OTeTiHls  their  juatdamanda, 

TaACT  440to4T0        bj  any  orthe  wiri>pe<><)'d  in  Ihsaa- 

L  A.gil^M'gniit.iaaToluiitaiTeaater-  nral    alaLuin    of  Unkciipicx,  doth 

■oca  el  a  chattel  peraonil  in  poaaea-  thcrabr  eonimil  •  banknple)P  4 

aiOB.  wilhoal  anjr    CoiUideraiioD   or  S.  Tba  preceedinn  on  a  coniniiaaba  of 

aqaiialcnt  440        bankrupt,  io   fir  aa  tliej  affect  Iba 

K.  A  eoDlract  ia  an  agraemant.  upon  inf-  bankrupt  hitnaeir,  ate  pnDcipally  bf, 

ficieot  coniidentioa,  to  da  Di  Dot  lodo  L     Petition.     It.     Comnuaaion.     III. 

■  pattjculatthing:  and,  by  luch  oon-  Deolualioa of  bankniploj.  IV.Choica 

tract,  any  personal  property  {either  in  ofiaiigneea.     V.  Tba  bankmpt'a  aur- 

iDaciUB}miy  batrana-  render.     VL    iita  siaininailoB.     VIL 


9.  C«itriuita  may  ba  either  aipnaa,  oi 
implied ; — eitMr  aiacuied,  or  eieaa< 

4.  TbeeonaideraiionoreontTactaii,  I.  A  eatate  ia,  inmiedialely  npoo  tba  aotof 

good  eanaideration.      II.    A  taluabla  •   bankraptsy,  Tcated  t^  oooitruolioa  of 

BodiideratioB ;  which  ii,  1. 1^  it  dn.  law  is  th*  aaajcnaaa :  and  thaf,  wlieii 

S.  Fmim,  ■<  /mdn.    3.  Ftit  lU  dm.  ihey  baire    eoDeeted,  diatribuia   tba 
4.  D,,M/acU,                                      444-4        whole  by  equal  diridank  aMO!*  aU 

•.  The  Bioai  uanal  ipacla*  of  peraonal  tba  cradilora                                        iBB-i 
Malmeu  are,    I.  Sale  or  eiehanga. 

n.  Baihneat.    IIL  Hiring  or  bonow  CHAPTER  XZZU. 

Wf.     IV.  Debt  441 

4.  Sal*  or  eiehange  ia  a  traaamiiUtloa  Or  Tm.B  Wt  TuraHBKT,  an*  Aaat* 


44t        trationa,  bonaidand  jointly,  are  to  ho 

ofaaanred,  I.  Thair  ohginal  aiut  anti- 

irt,  eipreaa  or  im-  quity.     IL  Who   may  i«k*    a  laala- 

phad.  that  the  iruat  thaU  ba  bithfuUj  mnt.    III.  Ita  naMra  and  iaeUaMa. 

— '- — ^.-.i^..-..-  ...        IV.  What  ai«  er  - -    .-- 


a  liit  delirery  of  good*  ir 
p,, . :_ 

edi 
w)>er*r>y  ibe 


tnnilaind  far  a  partionlar  time,  on  .^  ,  , 

•oaditioB  (hat  tba  identieBl  gnod*  (or,  o*a*ed  wa*  at  libnq'  to  diipoae  of  Ua 

Bometimea,  their  Talus)  ba  realored  at  paiaonal  aatala,  inaaniiij  antiaatly  to 

A>  lima  appointed ;  in^lher  With  (in  hia  wife  and  rhiUran  thair  raaacaalJa 

caae  of  hinng)  aatipaad  or  prie*  kir  wt  of  bia  afleeta                                  4H 

tke  Dae  4C3     t.  The  goada  of  inta«at*a  bakawad  aB- 

ff.  Thiapiieeibeingealealatadtoaavar  tiontly  to  tba  ki^ ;  wIm  granted  Iban 

the  banid,  aa  ¥rell  ai  inoaoreajanee,  to  the  prelatai  to  b*  diipnaed  in  piooa 

•f  leading,  girea  birth  to  tba  doctrine  oaea:  bat,  on  Ihaii  abuaa  of  thia  trwt, 

~"~ i  and,  in  (ha  timaa  of  pooari,  Iha  legialatnra 
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to  btnwfiniDed  afkarhit  death.  ThcM  prora  th>  wUl,  <r  lalu  outaduiaiun- 
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C  An  •iMolcr  ii  ha,  to  vboa  a  nu  br  Ta  aoUaal  tba  (Mdi  aod  chaUeb.    V. 

UB«llleDaimilatlM«»MMkatfwnaf  Hi       Ta  {^  il(lit*i  obaaniac  ika  rotaa  of 

T.  AAnimunWiB  bib,   L  Dvmti  mi-  piioiiv.     VL  To  p^  l^saoiaa,  eilhar 

mm  malt  al  u  infut  anoalar  oi  ad-  (eaaial  or  apaeific j  a  Ihaf  ba  rauad, 

~'~ ot  dBHMt  alfMBia;  «r  aad  Mt  hfaad.    VU.   Ta  diurihiM 

.    IL  Caai  Imtmttitit  —•  the   1i  iiiaail  aurplua,  aeoi 
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SECTION  I.      ■ 
ON  THE  STUDY  OP  THE  LAW .• 


The  general  expectation  of  so  numenms  and  respectabte  an  audience, 
the  novelty,  and  (1  may  add}  the  importance  of  the  du^  required  from 
this  cbair,  muat  unavoidably  be  produclive  of  great  diffidence  and  appre- 
bensiona  in  him  who  has  the  honour  to  be  placed  in  it  He  must  be  aen- 
sible  how  much  will  depend  upon  hia  conduct  in  the  infancy  of  a  study, 
which  is  now  first  adopted  by  pubUc  academical  authority ;  which  has 
generally  been  reputed  (however  unjustly)  of  a  dry  and  unfruitful  nature  j 
and  of  which  the  theoretical,  elementary  parta,  have  hitherto  received  a 
very  moderate  share  of  cultivation.  He  cajinot  but  reflect  that,  if  either 
bis  plan  of  instruction  be  crude  and  injudicious,  or  the  execution  of  it  lame 
and  superficial.  It  will  cast  a  damp  upon  the  farther  progieas  of  this  moat 
useful  and  most  mtional  branch  oi  learning ;  and  may  defeat  for  a 
urns  the  'public'Spiriced  design  of  our  wise  and  munificent  benefaC'  t  *^  I 
tor.  And  this  he  must  more  especially  dread,  when  he  feels  by  ex- 
perience how  unequal  his  abilities  hre  (unassisted  by  preceding  examples] 
to  complete,  in  the  manner  he  could  wish,  so  extensive  and  ardubuB  a  taslt ; 
since  he  freely  confesses,  that  his  former  more  private  attempts  have  fallen 
very  abort  of  nis  own  ideas  of  perfection.  And  yet  the  candour  he  has  al- 
ready experienced,  and  this  last  transcendent  mark  of  regard,  his  present 
BOiainalion  by  the  free  and  utoanimons  suffrage  of  a  great  and  learned  uni- 
versity, (an  honour  to  be  ever  remembered  with  the  deepest  and  most  af- 
fecuonatis  gratitude,)  these  teatimmiies  of  your  public  judgment  must 
entirety  supersede  his  own,  and  forbid  him  to  believe  himself  totally  insutS* 
dent  for  the  labour  at  least  of  this  employment.  One  thing  he  will  ven- 
tnre  to  hope  for,  and  it  certainly  shall  be  his  constant  um,  by  diligence  and 
ittention  to  atone  for  his  other  defects :  esteeming,  that  the  best  return 
which  he  can  posaibly  make,  for  your  favourable  opinion  of  his  capacity, 
will  bs  his  unwearied  endeavours  in  some  little  degree  U>  deserve  it. 

The  science  thus  committed  to  his  charge,  to  be  cuItiAted,  methodized, 
and  ex[Jained  in  a  course  of  academical  lectures,  is  that  of  the  laws  anj 
constitution  of  our  own  country :  a  species  of  knowledge,  in  which  the 
^Dtlraien  of  England  have  been  more  remarkably  deficient  than  those  of 
sU  Europe  besides.    In  most  of  the  nations  on  the  continent,  where  ibi 
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eivtl  or  inqparial  law  ondw  difiennt  modificatioiM  is  closely  unenrartm 
with  tho  municipal  laws  of  the  land,  no  gentleman,  or  at  least  no  scholar, 
thinks  Ills  education  is  oofipleted.  till  he  has  attended  a  course  or  two  of 
lectnrea,  both  upon  the  institutes  of  Justinian  and  the  local  constitutions  ot 
his  native  soil,  under  the  very  eminent  jirofessors  that  sboujKt  in  their  se- 
varal  unirersities.  And  in  Uie  northem  parts  of  oui  own  island,  where 
also  the  municipal  taws  are  frequently  connected  with  the  civil,  it  is  diffi-  . 
colt  to  meet  with  a  person  of  lib«^  edtMntion,  who  is  destitute  of  a  coa^ 
petent  knowledge  in  that  science  which  ia  to  be  the  guardian  of  his  nato- 

lal  rights  and  the  rule  of  his  civil  conduct. 
[  *9  ]  *NoT  have  the  imperial  laws  been  totally  neglected  even  in  tha 
English  naticHi.  A  guieral  acquaintance  with  theii  decisions  has 
«*Br  been  deservedly  considered  as  no  small  accomplishment  of  a  gentle* 
man ;  and  a  fashion  has  pcevailed,  especially  of  late,  to  transport  the  grow- 
ing hopes  of  this  island  to  fonign  universities,  in  Switzerland,  Germany, 
and  Holland  ;  which,  though  infinitely  inferior  to  our  own  in  every  other 
consideration,  have  been  looked  upon  as  hotter  nurseries  of  the  civil,  or 
{which  is  nearly  the  same)  of  their  own  municipal  law.  lu  the  mean  time> 
It  has  been  the  peculiar  lot  of  our  admirable  system  of  laws  to  be  neglect- 
ed, and  even  unknown,  by  all  but  one  practical  profession  ;  though  built 
iqion  the  soundest  foundations,  and  approved  by  the  experience  of  ages. 

Far  be  it  from  me  to  derogate  from  the  study  of  the  civil  law,  considered 
(apart  from  any  biniling  authority)  aa  a  collection  of  written  reason.  No 
man  is  more  thoroughly  persuaded  of  the  general  excellence  of  its  rules, 
and  the  usual  equity  of  its  decisions,  nor  ia  belter  convinced  of  ita  use  as 
well,  as  ornament  to  the  scholar,  the  divine,  the  statesman,  and  even  the 
common  lawyer.  But  we  must  not  carry  our  veneration  so  far  aa  to  sacri- 
fice our  Alfred  and  Edward  to  the  manes  of  Theodosius  and  Justinian  : 
we  .must  not  prefer  the  edict  of  the  ptRlor,  or  the  rescript  of  the  Roman 
emperor,  to  our  own  immemorial  customa,  or  the  sanctions  of  an  English 
parliament ;  unless  we  can  also  prefer  the  despoiic  monarchy  of  Rome 
and  Byzantium,  for  whose  meridiana  the  former  were  calculated,  to  the 
free  constitution  of  Britain,  which  the  latter  are  adapted  to  perpetuate. 

Without  detracting,  therefore,  from  the  real  merits  which  abound  in  the 
imperial  law,  I  hope  I  mav  have  leave  to  assert,  that  if  an  Englishman 
must  be  ignorant  of  either  the  one  or  the  other,  he  had  better  be  a  stranger 
«i  the  Roman  than  the  English  institutions.  For  I  think  it  an  undenia- 
ble position,  that  a  competent  knowledge  of  the  lawa  of  that  aocie^ 
[  *6  ]  *ia  which  we  live,  is  me  proper  accomplishment  of  every  gentle- 
man and  acholar ;  an  highly  uaeful,  I  nad  almost  said  essential, 
part  of  liberal  and  polite  education.  And  in  this  I  am  warranted  by  the 
example  of  ancient  Rome ;  where,  as  Cicero  informs  us  (a),  the  very  boys 
were  obliged  to  learn  the  twelve  tables  hy  heart,  as  a  earmen  neeessarium 
•r  indispensable  lesson,  to  Imprint  on  their  tender  minds  an  early  know- 
Mge  of  the  lawa  and  coastilution  of  their  country. 

But,  as  the  long  and  universal  neglect  of  this  study  with  us  in  England 
ioems  in  some  degree  to  call  in  question  the  truth  of  this  evident  position. 
It  shall  therefine  ba  the  busineas  of  this  intioductaiy  discourse,  in  the  first 
place  to  demonstrate  the  utility  of  some  Koneral  acquaintance  with  the  mn< 
■icipal  law  of  the  land,  by  pointing  out  its  particular  vses  in  all  comiderk- 

(sj  A  t-tg.  X  n 
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U» ritinttoRB  of  )M.  SaiM gowjwMiHB  wiH  tbM  b« t^tnA mAreftii 
»  the  CBOM*  of  oeglvctinf!  thi«  ueftil  ttud^  :  to  which  will  b«  Babjuinod 
a  f«w  nttecdona  m  die  pmndin  piapri*^  ef  nrivng  k  In  aw  awii  ni- 


And,  Gnt,  todemoiMtntothBalflitf  sf  MMwactfnimaiMa  with  tha  lava 
of  the  lind,  let  in  only  reflact  an 


•f  ihtt  land  which  ia  garemad  bf  Ait  aysten  of  hwa.  A  land,  peifa^ 
■he  oalj  one  in  the  mivana,  in  wWcb  pslkleal  ar  civil. libotf  ia  ihe  nsr 
and  aad  aeope  of  Ae  Mnatitntien  {i).    TUa  Wwny.iiglrij  iMdanuod, 


a  in  the  power  (1)  ofdaing  wkaMTar  tka  tawa  panait(();  which  ia 
ariy  u  be  eflected  ^  a  geneiid  confomMj  a(  lU  oidan  and  deyioaa 
to  naae  equitable  ndea  oT  aenm  b^  wfaaeti  laa  owaMM  indifidaal  ia  pn>> 
tacted  fmn  thetnanha  sad  oppreaawo  Of  dw giaataH.  Aadteralbra  erary 
aabject  ia  intareated  in-the  praaerralJon  of  Uia  lawa,  it  ia  jntiaateat  vpaa 
0*aiy  man  to  be  ac*luainted  with  ifaaae  at  leaat  wtA  which  ha  ia  inaaedi- 
aiety  concerned ;  lest  he  incur  the  canaiBa,  aa  wtdl  aa  taocBaaoianee,  at 
fifing  in  aocie^  without  knowing  the  oMigMaona  wfaiah  k  laya  him 
ander.  Aitd  tbaa  nmchmay  aufficefDr  "paraonaoTinferioraoadi-  ["?} 
Am,  who  hare  neither  tine  nor  capacity  to  eidarga  tkeir  viewe  be- 
jood  that  contracted  aphete  in  whidi  tbejr  are  appointed  to  non:  BtK 
tfaoao,  on  whom  nature  and  (brtnna  have  beatawad  ntoca  abilitiaa  aad/ 
pealerteiaiire,cannot  bead  eaailf  axanaad.  . Theaa adraatagea  are  given 
UwQi,  not  for  (he  benefit  of  timnaelvea  only,  but  alao  vt  the  pubUe  :  and 
yet  they  cannot^  in  any  acene  of  life,  diaoluoge  pToperiy  tkeir  duty  eilbai 
10  tlis  pnUic  or  thenwelrea,  without  aonM  degree  of  kaowledge  in  Aa 
kwa.  To  erince  this  the  mare  clearty,  it  may  not  be  anuaa  ta  deaoend  ta 
a  few  particulaia. 

Let  n  therefore  begin  with  our  gentlenien  of  independent  aatalaa  aad 
fartaaa,  die  moat  uaeAi)  ae  well  asoonrndenUe  body  of  men  inthenatian; 
whom  even  to  auppoae  ignorant  in  tfaia  bmnch  of  learning  ia  treated  by 
Mr.  Locke  fd)  as  a  strange  abstndity.  It  ia  their  landed  property,  with  iia 
lodg  and  Touiminoua  train  of  descenia  and  eontayaaeea,  aanleiiMnta,  en- 
taiia,  and  lacambraneea,  that  forms  the  moat  intricate  and  moat  eSeaaive 
object  d"  legal  knowledge.  The  iharongb  coaqMaheBBion  of  tbeee,  ia  aB 
dieir  mintite  diadncitons,  is  perhaps  too  bboneoa  a  task  for  any  but  a  law- 
yer by  inofeaaion :  yet  still  the  understaading  of  a  few  leading  principles, 
leiating  ta  estates  and  conveyancing,  may  form  aeuie  cheek  and  gnaid 
^xm  a  gentleman's  inferior  sgents,  and  pseeerve  him  t  lessl  from  reiy 
gross  sad  notnioos  inmMitioa 

Again,  die  policy  of  all  lawa  haa  made  some  forma  nacesssiy  ia  the 
wormng  of  hst  wiBe  and  tsalamena,  and  mora  with  regard  to  their  atte^ 
•atiagu  An  igmmutce  in  these  ranst  dways  be  of  dangMOua  AooaequeHea, 
i«  anch  aa  hj  choice  or  necessity  compBe  their  own  testaments  withool 
•ay  teckaical  assistance.  Those  who  naTO  atleoded  the  esmts  of  jastisa 
•le  tke  best  witnesses  of  the  confusion  and  distresses  that  are  herel^  oco^ 
nosed  in  families ;  and  of  die  diScnlties  that  arise  ia  ditceming  the  traa 


(1)  Be«ihat^larSi«MOBatirluiaiuBn)fa»tiM«r Out  drfnitioBBrifiiat*ial&t  arts ts 
p.m.—cm. 

u,g-,-ccT:C00glc 


ONTHE.arUBT 

g  oF  Um  tMttlor,  •r.aMMtin*  „     , 

[  *6  ]  ai  all :  ta  that  i>  th«  end  his  «alate  'may  oA«a  b«  vested  qaiw 
nontniy  (o  ihMe  hU  eiuga»ticBl  inMUioiUh  beqaiMe  periwfe  he  ba*. 
omitted  one  or  two  formal  words,  which  are  necesaarr  to  ascertain  tfaai 
■•■na  witb'indiapiMBble-lsfri  ftttuian,  orkas  eaeeutad  hia  will  ia  the  p^ 
•aac*  of  fewv  witnaaaai  thaa  Iha  law  ioi|tiina. 

But  to  i>oceed  from  [sint*  oaaewtia  M»  thoae  of  a  qwre  public  o«naid(H> 
tatiaa.  AUgaMlenwnof  fonaMa^iBomaequaaead'theirprapef^,  li»> 
hia  to  be.oallecl  apoa  la  aataUish  the  righta,  to  eatioMte  the  injuriea,  ta< 
weifh  the  accuaaneus, asd-aoraaliniea loiitapoae of  thelivee of  their  iel>' 
'fow-vidgeeta,  bw  aenFitu  tipan.jabaa..  In  thia  nUatioB  tb^  hare  frequend; 
a  ri|^  to  decide,  and' watt^andiur.Aadiarqnaatkiiia  of  ai^  impoftaBcaf 
in  l£e  K^uliaD  df  whic^aose  la^  skill  ia  reqnsite ;  e^eeiafly  where  tha; 
law  and  tba  fact,  aa  it  often.  h^fMoa,  afe  totimataly  blended  tagelher. 
And  ^  general  incapaoilj'j  Mwr  of  our  beu  jutisa,  lo  do  this  w^  udf. 
trtoraMe  propsieljF,  haagraiu^  dabaaed  dtcar  atubori^  j  and  has  unavoid*- 
blj  thrown  mom  power  wta  the  haada  (rf.  the  judges,  t»  disect,  coaiael,  and. 
even  reverse  their  Terdiets,  dian  peihapa  the  oeoatimtiaD  inMiided. 

But  it  is  not  aa  ajurorotd^'  Aal.lheEngUah  gentlenian  ia  called,  upon 
to  determiite  queaiiaits  of  right,  and  diatribute  justice  to  hie  feUow-n^jeclB ; 
it  ia  principally  with  this  order  of  awn  that  the  oomiaission  of  the  peace  ia. 
^ed.  And  heta  a  very  ample  field  ia  t^ned  for  a  gentleman  to  exeit- 
his  talents,  hj  auintaining  good  m'der  is  his  neighbourhood  ;  by  puniah- 
11^  the  dissolute  and  idle  ;  hy  ptoaecting  the  peaceaUa  and  induMiioua ; 
nd,  above  all,  l^  healing  petay  differences,  and  prerealing  vagialioiu  pro- 
sacntiona.  But,  in  order  to  attain  these  deaiiahle  ends,  it  iaaeeessary  that 
the  magistrate  should  understand  hia  business  ;  and  have  not  only  the. 
will;  bat  the  power  also,  (under  wineh  must  Im  inaludad  the  knowledge,) 
of  adminisienng  legal  and  eflaetnal  justice.  Else,  when  ha  has  nislaJiLaa.' 
hia  aotluiTi^,  throng  paaaion,  throngh  ignorance,  or  adieurdi^,  ha 
[  *9  ]  wilt  be  the  oliject  of  'contempt  bom  his  inferiors,  and  of  OMWun 
from  tfaeaa  to  whom  he  ia  aceonmable  for  hia  conduct.  * 

Ym  farther ;  most  gentlemen  of  c^nnideraUe  proper^,  at  aome  perlod< 
or  other  in  their  lives,  ara  anbitioua  of  representing  thejr  coBnIry  in  par-- 
liamem :  and  those,  who  are  ambilioss  of  reoeiving  ao  higfi  a  tn»t,  would' 
alae  do  weU  to  nmembOT  its  natate  and  in^mnance.  They  are  not  tbnr 
hoaeunihly  distinguiahed  from  the  rest  of  thoir  faBoW'Stilqectspniarely  ihst 
they  may  privilege  their  petaons,  their  eatatss,  or  their  domestics ;  that 
they  may  list  under  party  banners  ;  may  grantorwitUield  auj^iea  ;  nmy. 
vale  with  or  vote  against  a  popular  or  un^pular  admintatiation ;  but  upon 
canBiderationa  far  more  intaraaiing  and  important.  They  are  the  gnaru 
itiana  of  the  Engliah  constitntion ;  the  makws,  repealers,  and  interpreter* 
of  lh«  Engliah  laws ;  detegaied  to  watch,  lo  cheek,  and  to  avert  erery  dan- 
gerons  innovation,  to  propoae,  to  adofrt,  and  to  cherish  any  solid  and  well* 
weif^ed  improvement ;  faonnd  by  every  tie  of  natursv  of  honour,  sad  of 
ntigion;  to  transmit  that  conadtntion  and  th<Ae  lawa  to  poaierity,  smeiide^ 
if  possible,  at  least  without  any  derogation.  And  how  unbecoming  must 
it  appear  fa  a  member  of  the  legislature  to  vote  for  a  new  law,  who  ia  tit- 
terly  ignorant  of  the  old !  what  kind  of  interpretation  can  he  be  enabled 
logtve,  v^is  a  stranger  to  the  fMitnpen  which  he  emnm^Ms ! 
..Indeed  it  is  perfectly  amazing  that  there  should  be  no  other  state  of 
life,  no  ttther  occupation,  art,  or  science,  in  which  aome  method  of  instnir^ 
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tiM  i»  not  lotAod  npon  u  reqniuM,  uccpt  only  the  Kience  of  legislatiim. 
t)w  iMiUem  and  BMMt  diffioiilt  of  any.  Appreniiceahips  are  held  ncce^sarf 
m  ■ImfM  erery  an,  dHnQwrcial  or  mechanical :  a  long  course  of  reading 
ml  Btody  aiuat  roan  the  diriatt,  the  phyBician,  and  ihe  practical  [Horessot 
of  the  laws  :  hut  every  mas  of  superior  fortune  thinka  huiwelf  bom 
ft-b^hrior.  Yet  Tully  was  of  adifCerent  c^nion  ;.  il  is  'neces-  \*10\ 
Wty,"  exyw  he  («)< "  <or  a  aeB^tor  to  be  thoroughly  acquainted  with 
tbe'conittitiitiDn ;  and  ihis,  he  declares,  u  a  knowledge  of  the  most  exten- 
tin  Batore  ;  a  manar  ofscienca,of  diligence,  of  reflection )  without  uhich 
M>  iHiMiar  caa  {wuibly  be  £t  for  hii  o&e." 

Tha  miacbieiii  thu  have  arisen  to  the  public  from  inconsiderate  aliens 
aonaiiiour  laws^ara  too  ehviona.tabe  called  in  question  ;  and  Iiow  far  they 
Iwra  been  ctwing  ta  the  defective  education  of  our  senators,  is  a  point  weU 
pocthy  the  pi^c  attanlion.  The  common  law  of  England  baa  fared  lih* 
aihar  venerable  edi&cas  of  uiti^ty,  which  rash  and  unexperienced  work* 
UMi  base  vesLuied  to  new-diess  and  refine,  with  all  the  rage  of  modem 
ip^CQVemant.  Hence  frequently  its  eynunetry  has  been  destroyed,  its  pro- 
paraona  diaianad,  and  its  m^estic  simplicity  exchanged,  for  specious  em- 
IwUiahments  and  fantastic  novelties.  For,  to  say  the  truth,  almost  all  the 
MTpleud  qtwatHtna,  almost  all  the  niceties,  intricacies,  and  delays,  (which 
avf9  BOiBetimea  disgracad  tha  Englial^  af  well  as  other  courts  of  justice,) 
om«  their  original  not  to  the  common  law  itself,  but  to  innovations  thai 
bare  been  made  in  it  by  acta  of  porliameat,  "  overladen  (as  Sir  Edward 
CMte  expressea  it)  {/)  with  provisoes  and  additions,  and  many  times  on  a 
wdilitn  penned  or  corrected  by  men  of  none  or  very  little  judgment  in 
imw"  This  great  and  well  experienced  judge  declares,  that  in  all  his  time 
he  never  ksaw  two  quastions  made  upon  rights  merely  depending  upon  the 
Cpmiaon  law  ;  and  warmly  laments  the  cunfusion  introduced  by  ill-judging 
and  wniesrsed  legisbaucs.  "  But  if,"  ha  subjoins,  "  acta  of  parliameiii  were 
after  the  old  fashion  penned,  by  such  only  as  perfectly  knew  whut  the  com- 
noD  law  was  before  the  making  of  any  act  of  parUament  concerning  that 
■niler,  as  also  how  far  forth  fomwr  statutes  had  provided  remec^  for  for- 
pwi  mischiefs,  and  defects  discovered  by  experience  ;  then  should 
Taiy  few  qtKslions  in  law  arise,  'and  the  learned  should  not  so  [*II| 
sfira  and  so  much  perplex  their  hettds  to  make  atonement  and 
peace,  by  oonstnictioo  of  law,  between  insensible  and  disagreeing  words, 
Sp^tencea,  and  provisoes,  as  they  now  do,"  And  if  this  inconvenience  was 
as  heavily  felt  in  the  reign  of  Queen  Elizabeth,  you  may  judge  how  tha 
avil  ia  increased. in  latejt  times,  when  the  ststute  book  is  swelled  to  ten 
timsa  a  larger  btdk,  unless  it  should  be  found  thst  the  penners  of  our  mo- 
dan  atstntesbsve  proportioaably  better  Informed  themselves  in  the  know 
ladge  of  the  common  Uw. 

What  ia  aaid  of  ow  -geBlkman  in  gawarial,  and  tha  propriety  of  their  ap- 
plication to  the  study  of  the  laws  of  their  country,  will  hold  equally  strong  ot 
atill  stronger  with  regard  to  the  nobility  of  thi^  realm,  except  only  inthe  ai- 
licla  of  serving  upon  jariet.  Bat,  instead  of  this,  they  have  aeveral  peculiar 
Drovinces  of  far  greater  consequence  and  concern  ;  being  not  only  l^  birth 
neteditary  counsellors  of  the  crown,  and.  judges  upon  their  honour  of  th* 
hvm  of  their  bretfaer-peers,  but  dao  arbiters  of  the  pnqteny  of  sill  ihsii 
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fello'-subjects,  uid  that  in  the  last  rmoil  In  tUa  their  jiriicial  cajtMiftf 
ihoy  &rfl  bound  to  decide  the  nicest  «nd  most  critical  points'of  the  law  :  la 
examine  and  coirect  Buch  vnon  as  have  escaped  die  moat  experienced 
'  sages  of  the  proresaion,  the  lord  keeper,  and  the  judges  of  the  courts  al 
Westminsier.  Their  sentence  is  final,  decisiye,  irrerocable  ;  no  appeal, 
no  correction,  not  erin  a  reriew  can  be  had  :  and  to  their  determinatian. 
whatever  it  be,  the  inferior  courts  of  justice  must  conform ;  otherwise  As 
nde  of  property  would  no  longer  be  uniRnm  and  steady. 

Should  a  judge  in  the  most  subordinate  jurisdiction  be  deficient  in  tb* 
knowledge  of  the  law,  it  would  reflect  infinite  contempt  upon  himself,  and 
disgrace  upon  those  who  employ  him.  And  yet  tlie  ctmsequence  of  hia 
ignorance  is  comparatively  very  trifling  and  amsU ;  his  judgment  may  be 
examined,  and  his  errors  rectified,  by  other  courts.  Btt  how  meek 
[*12]  more  serious  and  affecting  is  the  cue  of  a  superior  judge  .'ifwidieot 
any  skill  in  the  laws  he  will  boldly  venture  to  decide  a  ouestioB 
upon  which  the  welfare  and  subsistence  of  whole  families  may  depesd ! 
where  the  chance  of  his  judging  right,  or  wrong,  is  barely  eqnal ;  vai 
where,  if  he  chancres  to  judge  wrong,  ne  does  an  injury  of  the  most  nlsmt* 
ing  nature,  an  injury  without  possibility  of  redress. 

Yet,  vast  aa  this  truth  is,  it  can  no  *hore  he  so  properly  reposed  as  it 
the  noble  hands  where  our  excellent  institution  hat  ptsced  it :  and  ther^ 
fore  jJaced  it,  because,  fVom  the  independence  of  dieir  fortune  and  the  dig- 
nity of  their  station,  they  are  presumed  to  employ  that  leisure  which  is  the 
consequence  of  both  in  attaining  a  more  extenaive  knowledge  of  the  laws 
than  persona  of  inferior  rank  :  and  becauae  the  founders  of  our  polity  relied 
upon  that  delicacy  of  sentiment,  so  peculiar  lo  noble  birth  {  which,  as  oa 
the  one  hand  it  will  prevent  either  interest  or  affection  from  Interfering  in 
questions  of  right,  so  on  the  other  it  will  bind  a  peer  in  honour,  an  oU^^ 
tion  which  the  law  esteems  emial  to  another's  oath,  to  be  master  of  thcwe 
points  upon  which  it  is  his  birui-right  lo  decide  (2). 

The  Roman  pandects  will  furnish  us  with  a  piece  (rf*  history  not  imap- 
pticable  to  our  present  purpose.  Serrius  Solpicins,  a  gentleman  of  the 
patrician  order,  and  a  celebrated  orator,  had  occasion  to  take  the  opiniaB 
of  Quintus  Mutius  Renvois,  the  then  oracle  of  the  Romsn  law  ;  but,  fhr 
want  of  some  knowledge  in  that  science,  could  itot  ao  much  aa  understand 
even  the  technical  terma,  which  hia  friend  was  obliged  to  make  use  of. 
Upon  which  Mutins  Scavota  could  not  forbear  to  upbraid  him  wiUi  thia 
memorable  reproof,  (g)  "  that  it  was  a  ahame  for  a  patriciarf,  a  DoblemsB, 
and  an  orator  of  causes,  to  be  ign<R«nt  of  that  law  in  which  he  was  so 
peculiarly  concerned."  This  reproach  made  so  deep  sn  impression  oa 
Sulpicius,  that  he  immediately  ^iplied  himself  to  the  stndy  of  the  laiv 
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iflHim  Iw  urivwl  Id  limt  ^iroScim<7,  that  he  laft  behind  him    f*13] 
about  m  hundred  and  fow-acwe  volumee  of  hia  own  compiling 
ttpOB  the  mbject ;  ud  became,  in  the  i^nion  of  Ctcen  (k),  a  imich  HKm' 
complete  lawyer  than  eren  Mutitw  Scwola  himaeir 

I  would  not  be  ihoo^t  to  recominend  to  our  Engti^lt  nobility  and  gen- 
tty  lo  become  aa  great  lawyen  as  Sulpieiua ;  though  he,  logethei  wilb 
lUa  character,  snaUitted  likewise  that  of  aa  exoetlent  oroior,  a  Ann  pauioC» 
Md  *.  wise,  inde&tigabte  aenator :  but  (he  inference  which  arisea  fnn 
Iba  thny  is  this,  that  Ignorance  of  the  laws  of  the  land  hath  ever  been 
ast«emed  dishonourable  in  those  who  an  entrusted  by  theii  country  lo 
aaintaia,  to  adasinister,  and  to  amend  them. 

But  surely  there  is  Httle  ocoaaion  to  enforce  thia  argument  any  farther 
to  persona  of  rank  sad  distinction,  if  we  of  this  [^ace  may  be  allowed  to 
km  a  geheral  judgment  from  thoae  who  are  under  our  inepeclion :  happy 
diat  while  we  lay  down  the  rule,  we  can  also  produce  the  example.  You 
will  UierefiMv  peimit  your  profeasor  to  indulge  both  a  public  and  private 
satisfaction,  by  bearing  this  open  testimony,  that,  in  the  infancy  of  these 
studies  among  ua,  they  were  lavoared  with  the  moot  diligent  aitendance, 
and  pursued  with  the  moat  unwearied  ^^>)ication,  by  thoae  of  the  noblest 
birth  and  most  ample  patrimony,  some  of  whom  are  still  the  omamema  of 
Ais  seat  of  learniitg,  and  others,  at  a  greater  distance,  continue  doipg 
Itonour  to  its  institutM»B,  by  con^iaring  our  ptdity  and  laws  with  those  of 
ather  kingdoma  abroad,  or  exerting  thw  aenalonal  abilities  in  the  ooun- 
cib  of  the  nation  at  home. 

Nor  will  eome  degree  of  legal  knowledge  be  found  in  the  least  8Upe^■ 
AiODB  to  persoi\p  of  tirferior  rank,  especially  those  of  th»l6amed  prafeaaitHW, 
The  eteigy  in  particular,  besidee  the  common  obligataona  they  are  under  ia 
poportimi  to  their  rank  and  fortune,  hare  also  abundant  reason,  con- 
sidered "merely  aa  clergymen,  to  be  aciquainted  with  many  branches  [*14] 
ofHie  law,  which  are  almost  peculiar  and  a|qin^>riated  to  themselves 
alone.  Such  are  the  laws  relating  to  advowaens,  insiitutioiu,  and  inductions; 
to  eimony,  and  simoniscal  conDacis ;  to  nuiininiiy,  residence,  and  plunU- 
(■es  ;  to  tithes  and  other  ecdestastical  dnes ;  to  marrisgea,  (more  especially 
of  late,)  and  to  a  Tsrie^  of  odm  aubjscls,  which  are  consigned  to  the  caaa 
of  their  order  by  the  provisions  of  partionlar  statutes.  To  underalutd  iImm 
■right,  to  dvcero  what  is  wansnled  or  enfuned,  and  what  is  fori>idden  by 
law,  demands  a  sort  of  legal  ajiprehension,  which  is  no  otherwise  to  bt 
■equired  than  bv  nse  and  a  faniuiar  acquaintance  with  legal  writers. 

For  the  genilsnen  of  the  faculty  of  phyak,  I  must  frankly  own  thai  1 
Me  no  special  reason  why  they  in  particnlar  should  apfdy  themselves  to 
Hm  study  of  die  law,  alesa  in  common  with  other  gentlemen,  and  to  com- 
riete  the  character  of  general  and  extensive  knowledge ;  a  cbarmcter 
which  their  profesaitm,  beyond  others,  haa  remarkably  deserved.  Thsy 
will  give  me  leave  however  to  suggest,  an^  that  not  ludicrously,  that  tf 
might  frequently  be  of  uae  to  families  upon  sudden  emergencies,  if  the 
phyaician  were  acquainted  with  the  doctrine  of  last  wills  and  testaments, 
•t  least  so  far  as  relatea  to  the  formal  part  of  their  execution  (3). 


<S)  Al  tJM  pariod  wlias  tba  ConoMtahw    mrbraBekaf 


'rmwwfri—    U17  brasbk  ef  l*t«l  itBdv ;  nor  liwl  Iba  Nv 
siaa  bid  BOt    mM  b«n  at  lU  wkiMwM^,  unwij,  ih> 

„y  Co  Ogle 


#  ON  THI  STUDY  [timo. 

Btd  tkoae  gendmneil  wlio  intend  to  jonfosa  the  cirfl  and  ecdesiMtiflnl 
laws,  in  the  ifHriiukl  Mid  inantim«  courts  of  this  kinidom,  Are  of  all  mea 
(next  to  common  Iftwyers)  tb«  most  indispens^ly  .obliged  to  apply  them- 
mIvbb  seriously  to  the  atudv  of  our  municipal  Uws.  For  the  civil  and 
euian'laws,  considered  with  reepect  to  wy  intrinsic  obligation,  have  do 
Ihg«  or  authority  in  this  kingdom  ;  they  nre  no  more  binding  in  England* 
tluo  our  laws  are  binding  at  Rono.  But,  as  far  u  Uiese  fore^  laws,  mi 
Mcoum  of  some  pscuUai  propriety,  have  in  some  psnictilu  cases^and  i& 
•ome  pvdculsr  courts,  beien  inuoduced  and  allowed  by  our  laws,  so  Sat 
the;  (Mige,  and  no  farther;  thajr  anthority  being  wholly  founded  up<nt 

that  permission  and  adoption.  In  which  we  are  not  singular  ia 
[*I5]    our  'notions  ;  for  even  in  HoUand,  where  the  imperial  law  u  much 

cnltivated,  a»d  its  decisiona  pretty  generally  followed,  we  are  in- 
fbnited  by  Van  Leenwen  (i),  that  "  it  raceives  its  force  from  custom  and 
Ihe  consent  of  the  people,  either  tacitly  or  e^ressly  given  ;  for  otherwise, 
he  adds,  we  should  no  more  be  bound  by  this  law,  than  by  that  of  the  Al- 
mains,  the  Franks,  the  Saxons,  the  Gotha,  the  Vandals,  and  other  of  the 
■ntient  nationa."  Wherefore,  in  all  points  in  which  the  different  systema  do> 
part  from  each  other,  the  law  of  the  land  takes  place  of  ^e  law  ,of  Rome* 
whether  ancient  or  modern,  imperial  or  pontifical.  And,  in  tboee  of  our 
English  courts  wherein  a  rece[Mion  has  been  allowed  to  the  civil  and  canon 
laws,  if  either  they  exceed  the  bounds  of  that  reception,  by  emending  ihem- 
selres  to  other  matters  than  are  permitted  to  them  ;  or  if  such  courts  proceed 
according  to  the  decisions  of  those  laws,  in  cases  wherein  it  is  controlled 
by  the  law  of  the  land,  the  common  law  in  either  instance  both  may,  and 
frequently  does,  prohibit  and  annul  their  proceedings  :  (A)  and  it  wilt  natb« 

•  nfficient  excuse  tor  them  to  tell  the  king's  courts  at  Wtstminater,  that 
their  practice  is  warranted  by  the  laws  of  Justinian  or  Gregory,  or  ia  con- 
limnafale  to  the  decrees  of  the  Rota  w  imperial  chamber.  For  which  rea- 
son it  becomes  higldyinuiweaiy  for  every  civilian  and  canonist,  that  woold 
act  ~with  safe^  as  a  judge,  or  with  prudence  and  reputation  as  sn  advo- 
cate, to  know  in  what  cases  and  how  far  the  English  laws  have  gives 
■anctitm  to  the  Roman ;  in  what  pqinia  the  latter  are  rejected ;  and  where 
dtey  are  both  so  intermixed  and  blended  together  aa  to  form  certain  snp* 
ptemental  parts  of  the  commcm  law  of  England,  distinguished  by  the  titles 
of  the  king's  maritime,  the  king^s  military,  and  the  ■ing'B  ecclesiastical 
law  ;  the  propriety  of  which  inquiry  the  university  of  Oxford  haa  for  moT« 
than  a  centuiy  ao  thorou^y  seen,  that  in  her  statutes  {[)  she  appoints* 
Qm  one  of  the  three  questions  to  be  annually  discussed  at  the  act  by  tha 

jurist-inceptorB  shall  relate  to  the  common  law ;  subjoining  thin 
[*16]     reaoon,. "  quia  jurU  dvilit  stmdiotM  ieeet  Atmd  imperiut  eiw  *j^ 

ris  mmieipalu,  «t  diffarenHat  ateri  patriiqua  juru  notct  kabm." 
itnd  the  statutes  (n)  of  the  aniversity  of  Cembriage  apeak*  expressly  ta 
A»MRiAeS«<a. 

iO  tkdii^n  arptrti  farii  tMKi.     EJIt.  IML       (1)  TV.  TT/.  AK.  >.  1 1. 
(t)  Hila  HM.  C.  L.  e. a    beUw  «■  Htfea.  a      (■!  Pwnr  l^^mim  »  jtmrntm  fcHHiBM 
Bir-Cudrair'iCBI.  Ih«.  WO.  UiUmrA^iim,  ml  mm  M  trnpoilf  cmum^im 

bnmd  u  to  whil  tha  Uw  mar  nqnira  AM 

be  proiBd  or  uljudgcd  ivpon  their  teltimOTir. 

IIb  elkhonte  waH»  or  Dr.  Fuit  ind  of  Dr. 

Sarith.  wvd  of  athao  ifMlnf  Ibnmne  mnb-   to  Ocm  wfau*  m 

Shiill«Hth.(a&tf«Mir>iw*tkuriabat>    pdwitf  ia  a  lut  il 

V«f  HVM  iMqr  vdC  UMsfcBr  unit  Aam-   i»mmni.    Llfc 
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Flora  tbe  gmenl  use  and  aeeoMiljr  of  mmm  wqCMiAuce  witb  tli» 
coiniDoa  law,  Um  ioTereDCft  wera  nztremely  eaay  wkh  regard  to  the  |tiia- 
pdety  of  the  preseoi iiMtitution,  in  a  plMe  la  wtuch  gantUnenof  aU'ranlw 
■nd  degrees  raaort,  u  the  tmmtain  of  all  useful  knowledge.  But  Iww  it 
kw  come  to  pass  that  a  design  of  this  son  has  aaver  bafgre  Mken  place  in 
tl:e  imiveiMty,  and  the  reason  wby  the  study  «f  «iir  laws  baa  in  general 
frllen  inw  disuae,  1  sh^l  pfenoualy  piooeed  to  iiKjuiie. 

Sir  John  Fortescue,  in  hia  panegyriD  en  the  laws  «f  En^and.  (wUch 
was  wrilWD  in  the  reign  of  Henry  the  Sixth,)  puts  (n)  k  very  obvious 
qnesliaa  in  the  raouih  of  the  young  prince,  wbsm  be  ia  exborting  to  apply 
lijinself  to  that  branch  of  laamiBg :  "  why  the  laws  of  Ei^land,  being  so 
good,  BO  fniiMul,  and  so  conunodious,  are  qot  lai^ht  in  the  universitiea,  u 
tl|e  civil  and  canon  laws  aie  ?"  In  sMwer  lo  which  be  gives  (u)  whu 
•eems,  with  due  deference  be  it  spoken,  a  very  jejune  aqd  unsaualaclorj 
naaoa  i  being,  in  short,  thai "  as  the  proceedings  at  conunou  law  were  in 
his  time  canied  on  in  three  different  tongues,  toe  Engli^.  ibe  Laiin,  and 
tbe  French,  ibat  science  must  be  necessarily  taught  in  those  three  Bevera} 
languages  ;  )iv,t  that  in  the  universiues  all  sciences  were  taught  in  dte  Latia 
tongue  (uly  ;"  and  therefore  be  concludes,  "  that  lbey«ould  sot  be  conve- 
gently  taught  or  studied  in  our  universities."  But  without  attempting  t« 
examine  seriously  the  validity  of  this  reasont  (the  very  shadow  of  which* 
1^  the  wiadoRi  of  your  laie  cooatiuuiona,  is  eutiraly  taken  away,)  we  per- 
mpa  nay  find  out  a  belter,  or  at  least  a  i  tore  jpUuaibI«'«ccount,  why  tba 
•tudy  of  the  municipal  laws  has  been  banished  from  these  seats  of  science, 
tJuB  what  the  learned  cbanGellor  thought  it  fnudent  to  give  to  his  royal 


'^h. 


That  ancient  collection  of  tmwritten  maxim*  and  customB,  [*17] 
.which  is  called  the  common  Uw,  however  com[K)unded  or  from 
whatever  fountains  derived,  bad  aubsisled  iromemorially  in  thiB  kingdom  [ 
and,  though  somewhat  altered  and  impaired  by  the  violence  of  the  Utoea, 
2ud  vi  great  meaaure  weathered  the  ivde  shock  of  the  Norman  conqiiesC 
This  nad  endeared  it  lo  tbe  peoplftin  general,  as  well  because  its  UqciitioM 
were  univenally  knoivn,  as  because  it  Vas  found  to  be  exceJJenily  adapted 
to  llie  genius  of  the  En^isb  nation.  In  the  knowledge  of  this  law  eo»- 
sistad  grosi  part  of  the  learning  of  tbe^a  dslk  ages  ;  it  wsa  lh«n  taughf, 
Mtya  Nfr.  Selden  (ji),  in  tbe  monasienes,  in  tit  uimtrtiiiti,  and  w  llw 
bnulies  of  the  pri  ncipal  pobility.  The  clergy,  in  funicular,  as  ihey  ihon  *ar 
eroased  ^most  every  other  branch  «f  learning,  so  (like  their  predeceaaoi* 
Uie  British  Dniids)  (o)  they  were  peculiarly  remarkable  for  th^ir  profr 
dency  in  the  study  of  tha  law.  fi»llua  eltrieiu  nut  eof  ndimu,  ia  the 
character  givMt  of  them  aoon  sAsr  tbe  conquest  by  WiUiam  of  Malma- 
bnry  (r).  The  judges  therefore  were  usually  created  out  of  tbe  aaCMd 
•ider  (t),  as  waa  likewise  the  case  aaseag  the  Normans ;  (J)  and  all  th* 
inferior  offices  were  aimpUed  by  the  lower  clergy,  which  nas  occasioned 
their  auceessois  t«  be  jenominawd  ehtiu  to  ihia  day. 

Bat  tbf  conuDon  Uv  pf  EngUndi  h^inf  not  cowsutted  to  writing,  bt« 


ItriwIHt- 
ConU. 


„  tanrtM.1.T. 
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W  ON  THE  elTUDT  [lime 

«il\  hsnded  down  b^  tuadMnn,  umi,  wand  expetiene*,  wu  not  w  fceorily 
rdiihad  by  the  foreign  clergy,  wbo  came  over  hiiher  in  shouls  during  the 
reign  of  the  oonqueror  and  Ub  two  iodb,  and  were  unei  mnageia  to  our 
•onetitution  u  well  aa  out  language.  And  aa  aecident,  wfaich  eoon  afiw 
happened,  had  nearly  complotad  iia  rain.  A  copy  of  Justinian** 
[*18]  pandects,  being  neWly  [ii)  diacovered  at  Atnilfi,  *BOon  braugfal  dw 
civil  law  into  vogno  all  ot«F  tho  waat  of  Europe,  where  befran  it 
waa  quite  laid  aaide  (to),  and  in  a  manner  forgotten,  though  some  trace*  of 
ili  authority  remained  in  Italy  (v)  and  'the  eastarn  provincea  of  (be  ear- 
jan  (y).  Thia  now  became  in  a  particviar  manner  the  farourite  of  tke 
popii^  clergy,  who  borrowed  the  method  and  many  c£  the  maxims  of  their 
eaiion  law  from  this  original.  The  atndy  of  it  was  introduced  into  aevml 
imiversitieB  abroad,  particulariy  that  c»f  Bologna, 'where  exercises  wok 
performed,  lectvea  read,  and  degrees  conferred  in  this  &cutly,  aa  in  othvr 
branches  of  science ;  and  many  nations  <m  the  contbient,  just  then  begin- 
ning to  recorer  from  the  ccmrulsions  consequent  upon  the  ovenhraw  of  the 
Roman  empire,  and  settling  by  degrees  into  peaceable  forms  of  govern- 
ment,  adopted  the  ciril  law,  (being  the  best  writtMi  system  then  extam,) 
as  the  basis  of  their  several  constitntions  ;  blending  and  inierweaving  il 
among  their  own  feodal  customs,  in  some  [daces  with  a  more  extensive,  in 
oihera  a  more  confined  aulhori^(*). 

Nor  WM  it  long  before  the  prenulinjr  mode  of  the  times  reached  En^ 
land.  For  Theobald,  a  Norman  tiibta,  being  elected  to  die  see  of  CBni«r< 
bunr  (a),  and  extremely  addicted  to  this  new  study,  brou^t  over  with  bin 
in  his  retinue  many  learned  progcients  therein ;  and,  ainong  the  rest, 
Roger,  sumamed  Vacarius,  whom  he  placed  in  the  university  of  Oxford  (h), 
to  teach  it  to  the  people  of  this  country.  But  it  did  not  meet  with  tho 
same  easy  reception  in  En^and,  where  a  mild  and  rational  system  of  lawa 
had  been  long  established,  as  it  did  opon  the  continent;  and  thouch  the 
monkish  clergy,  devoted  lo  the  will  of  a  foreign  primMe,  received  it  with 
auemess  and  zeal,  yet  die  laity,  who  were  more  interested  to  preserve  tho 
Sla  constitution,  and  had  already  severely  felt  the  efiecl  of  many  Norman 
innovations,  continued  wedded  to  tin  nse  of  the  common  law. 
[*I9]  King  Stej^en  immediately  "published  a  proclamation  (c),  forbid- 
ding the  study  of  the  laws,  then  newly  imported  from  Italy,  which 
was  treated  by  the  monks  (rf)  aa  a  piece  of  impie^  ;  and,  though  it  might 
ptovent  the  introduction  of  the  civil  law  proceas  into  our  coons  of  justice, 
yet  did  not  hinder  the  clergy  from  reading  and  teaching  it  in  their  own 
■cfaools  and  monasteriea. 

From  this  time  the  nation  aeems  to  have  been  divided  into  two  parties, 
the  bishops  and  clergy,  many  of  them  foreigners,  who  applied  ihemeelvea 
wholly  to  tbe  study  of  the  civil  and  canon  laws,  which  now  came  to  be  in- 
•eparably  interwoven  with  each  other ;  and  the  nobility  and  laity,  who  a^ 
hered  with  equal  pertinacity  to  the  old  common  law  ;  both  of  them  reet» 
procally  jealous  of  vrbal  they  were  unacquainted  with,  and  neither  of  them, 
pei^aps,  allowing  the  opposite  system  that  real  merit  which  is  abundantlf 

m  v^*-  i.  It-  ux-  (■>  ■*■  n  )»■■  -> 

IM  C»iWIv.  tfhtei.  FH.  4.  lit.  mi. 

M  Saldm  111  Hmh.  9.  S.  (e)  Ksf.BMOBc^M.  avSeldaiti  Jbia.r.k 

(•I  DmfiTrMUMorUv.c.ll.tS.  AMrt.  * Ptotue. >. n. and i  R«. Pnf. 

r  IV.  to  if.  Pbu  tiA.D.  IIM.  (A  •—  •— •-■ ' —     ■•-■ 


ll,g,™T:C00glc 


■WT.I.]  OFTBE  LAW.  U 

M  h»  ftuad  in  each  (4).  Tim  vppmn,  on  tiw  MU  band,  bom  khe  q>l0w 
filll  which  tlw  monasllo  writers  (*)  spNk  of  «iir  muiiicipal  Ibwii  upon  all 
•CCMHHW ;  mad,  oa  Uie  otlwr,  fioai  Ute  Ann  tenawr  wlucb  the  nobiU^ 
■hBwsdsttlie  funoiMpwIiuientof  Mwtton,  wheiiinepnIaiesNuleavaiirett 
t»  jKoemt  an  ui  to  dectate  all  baaiarda  legiumat*  in  cue  the  parents  in- 
Mnmrried  at  any  time  al^teiwarda ;  alleging  ihia  only  reasMi,  becaiwe  holy 
durch  (thai  is,  the  cabod  law,)  declared  such  children  legitimate  ;  b^t 
**  air  the  earls  and  barons  (eiqrs  the  parlianmit  roll]  (/)  with  ooe  voice 
UHwered,  that  they  wmild  nut  change  the  laws  of  England,  which  h«d 
bilheito  been  used  aad  apfirovwl"  And  we  find  the  aaaie  jealouay  pre- 
vailing ahore  a  cennuy  sAerwaids  (g),  when  the  nobility  declared,  with  a 
kind  ^  pmpbelic  spirit,  "  that  the  reaiia  of  England  halh  never  been  unto 
(hia  hour,  neither  by  ihe  cansant  of  our  lixd  the  king,  and  the  lords 
af  wHiamem,  skaU  it  ever  be,  'ruled  or  governed  by  the  civil  [*20] 
iaw"(A).  And  of  thia  tonper  between  the  clergy  and  laity  many 
iwne  inaiancea  might  be  given. 

While  ihiags  were  in  uie  siiuatimi,  the  clereyi  finding  it  impouible  lo 
MM  am  the  municipel  law,  began  to  withdraw  ihemselves  by  dngreea  from 
die  tomparal  coons ;  and  to  that  end,  very  early  in  the  .reign  of  Kiu 
Henry  the  Third,  epiwiopal  oonstiU^oBB  were  published  (ij,  forbiilding  afl 
eecleeiasties  to  appear  as  advocatee  ia  faro  Mcuiari :  (5)  uoi  did  they 
iDog  coMuiae  to  ad  as  judgea  there,  not  carii%  to  lake  the  oath  of  office 
■htob  was  then  found  neeeiaary  to  be  administered,  that  they  ahouid  in  aJU 
thinga  determine  eoeordiDg  to  the  law  and  custom  of  this  realm  (it),  though 
Ihej-  still  kept  poeaeesioa  of  the  high  office  of  chaocellor,  an  otfice  than  of 
litde  juridical  power ;  and  afterwards,  as  its  business  increased  by  degreoa, 
Ihey  modeled  tba  process  of  iho  court  at  their  own  discrutiun. 
,  But  whoever  thi^  retired,  and  wherever  iheir  authority  extended,  they 
carried  with  them  the  same  zeal  lo  introduce  the  rules  of  the  civil,  in  ex- 
dnsioa  of  the  municipal  taw.  This  B[^ani  in  a  particular  manner  from 
iha  spiritual  eoufta  of  all  denominations,  from  the  chuicellor'a  courts  iff 
both  our  universitiesi  and  frem  the  high  court  of  chancery  before  mentioa- 
«d ;  in  all  of  which  the  ptoceediaga  are  to  this  day  in  a  course  much  coa- 
fimned  to  the  civil  law:  for  which  no  loler^e  reaaoncan  be  assigned,  un- 
leas  that  these  courts  weae  all  under  the  immediate  direcUon  of  the  popish 
•edensMica,  aawng  whom  it  waa  a  point  of  religion  to  exclude  the  mun)- 
flipal  law ;  Pope  lanoocnt  the  ibutth  having  forbidden  (I)  the  very  readiiy 

M  Him,au.i.  to.     PoMif .  VIrIL  Aul.  t  >;        (it]  StMen, /«.  Jubr,  L 1. 1 U.  «i  nr4w.% 

(/I  MM.  MBitm.  «.  Hn.  ni.  t.\  SI  MM  n. 

■  Iilii  1  twmammnHrarmUnat,fif        [A  BpdlMD,  Cwfi.  jl.  D.  HIT.  WIIkM,wl.  L 

tmlWtu  At>f  mmimt,  mum  tutamK  mlttlm  ■.m.m. 
JM  ^  Mtr-lif.  W  SakMn,  <■  FMh.  *.  X. 

to)  IJ^K-U.  (0  II.PuU,4.0.IS«. 

(4)  Hwiicb  tti*  ciTil  Uw.  in  OMtten  of  coa-  iIom,  hu  tiMn  ncasnbed  and  mfbrcwd  im  ■ 

taMaBdlkc|«MraIeacBiMreaoflif*,DUTba  raccnt  initincs.wlwnui  lh»  puiy  ffknitm 

ktmixt  B  fiismUs tiattJmi  «iil uoinnil  xlmiMua  *•  hi  adoncite  ioro  t)w  ipmloal 

ham,  j*t  Aa  miWniT  ami  dcipaiie  ■uimi,  courU,  aod  wu  mjpcUd  brciute  ha  hiuf  haaa 

UM  nBommrnitA  it  a«  ■  l**aiirii*  to  Um  n  dneon'a  onlara.      Tha    eDoil  of  Kii^ 

pope  ned  lb*  Somiah  aleiKr.  raildermi  it  de-  Banch  nfiHed  aa  apBliaaUiui  for  »  idbbiIiibiis, 

mmStj  adiDiis  to  tba  paopla  of  Enf  ■■i»L  S  Ea*l  Sap.  31a     Bdt  it  mMI  Mt  tlwivbr  be' 

Qaarf    rfimcai    flMtmt  lifit~lithn    nifrrm,  iiir«iRd,  ibal  no  on*  who  hai  ham  is  balr  o>> 

Oaat.  I.  l..ei)ilM  m»tmm  ctarM  of  tha  eiril  den  eantiaadnutird  to  pranic*  in  lh»  teom. 

hv.aiMUBeTar  ba  reeonoilad  witli  iIm  j^Ji-  nl  court*.     Tha  degcee  dT  liarriilei  ia  oonfriw 

lim  pBimm  il  Inurrm^—Cm.  lad  at  tha  will  of  tlw  innnfeDUit  lo  which  tha 

^)  The  tatnrfiet  of  tha  noon  hw  againH  aandidata  brionia,  nnd  no  mitL  pound  of  as- 

mmI  oaadiilawa  antninf  tha  Isgsl  pnlaa-  r' '^—  *^-— -*  — 
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It  ON  THE  STUDY  [bnm« 

•Tit  fay  t]i«  clergy,  b*43ttiBfl  ha  decMou  wvre'tiot  faOndod  on  tha  imptral 
eonnituliont,  but  m«raly  on  the  cuBtoim  of  tk*  I«ity.  And  iT  U  be  com- 
dered,  thu  our  utitveraities  began  ebont  thu  penod  i«  recene  their  praseM 

form  of  echolufic  diecifrtim ;  thatlbev  war*  then,  end  citiitmMd 
-[*2I]    to  *be  till  the  time  ot  the  reformation,  entirely  under  the  influeoee 

of  Uie  Popish  cteray;  {Sir  John  Mason,  Ae  fint  Proteaiaat,  baiag 
■leo  die  lint  lay,  Chutcelfof  of  Oxfonl ;)  ihia  wtti  lead  ns  le  perceive  the 
nason.  why  the  atody  of  dm  Roman  iawa  waa  in  tboae  daya  of  bigotry  (m) 
{mrauod  with  such  alacrity  in  ibeee  seata  of  letming ;  and  why  the  coat- 
mnn  law  wag  entireiy  despised,  and  esteened  little  lieiter  thui  hereticsL 

And,  aince  the  reformation,  lAany  caueea  haro  con^ttred  to  prevent  it* 
becoming  a  part  of  academical  edncation:  As,  first,  long  usage  and  ee- 
lablished  custom ;  which,  aa  fn'overy  thing  rise,  ao  eepccully  in  the  fanna 
of  scholastic  exercise,  hare  justly  graal  weight  md  authority.  Secondly, 
the  real  intrinsic  merit  of  the  civil  law,  cenaideied  upon  the  footing  of 
reason  and  not  of  obligation,  which  was  well  known  to  die  uwtniclore  of 
our  youth;  and  their  total  igimranoe  of  the  merit  of  the  commm  law, 
though  its  equal  at  least,  and  pBiltapsaaimproveaMnt  on  due  odter.  But  Ike 
principal  reamn  of  all,  that  has  hindered  the  introdnctioa  of  this  branch  of 
learning,  is,  that  the  study  of  die  coimton  larw,  being  banished  &om  bcnoe 
in  di«  times  of  popery,  has' fallen  into  a  qniie  difletent  cinnnel,  and  has 
hitherto  been  whdiy  cdtivaiod  in  anoliMr  place.  But,  as  the  king  uaagb 
and  established  custom  of  ignoranee  »f  (be  laws  ef  the  land,  b^in  now  to 

be  ihoug^ht  unreasonable ;  and  aa  by  theae  means  the  merit  of  ihoM 
pZS]    laws  will  probably  be  more  generally  known  ;  we  may  hope  that 

the  mothod  of  studying  tfaem  will  soon  r«vert  «>  its  antient  coittae, 
and  the  fDundadoirs  at  least  of  that  Science  will  be  laid  m  the  two  unrvev- 
ddes  ;  without  betnr  exclusively  oortfined-to  the  cfaanaal  which  it  fell  into 
at  the  times  I  have  just  been  deocrSiing. 

For,  being  then  entirely  abandwed  by  the  cle^y,  a  few  atragglen  em- 
cepted,  die  study  and  ptacdce  of  it  dendnd  of  coarse  into  tbe  handa  oAsy- 
men  :  who  entertained  upon  th^  parts  a  naeat  hearty  avenion  to  the  dMl 
law  (n),  and  made  no  scnijde  to  ptofeas  their  eentenpt,  nay  evea  their  ig- 
norance  (o)  of  it,  in  the  moat  pdUic  manster.  Bat  still  as  the  bdanco  of 
learning  was  gresdy  on  the  aide  of  the  clergy,  asid  aaihocommon  law  wM 
no  longer  taught,  as  formerly,  in  any  part  of  tbe  kingakm,  it  muM  have 
been  subjected  (o  many  inconvenienoes,  and  pertiape  wotdd  have  bees  gn* 


tb*  limtt  tlwuihi  ib«  could  not  birn  ■  MrCact  (il  Thlt  nmutiJilf  (ppHnil  In  I 
tbtracut, »v»nrtlh«mw«rlrir|lni wfthwit Mt-  lVbatotronm,M.tiB6i.  I//.M.< 
kw  her  ■  dilUiui  and  ■  ruiofilMi  which  Albtniu  *d  t  eotWn  prtor  lo  he  ■wiunoned 
~  niuwnod  domlhjcia  dadUrdTltH  Ivlifioa  for  ancdni  hr  anianrw 
., I.  u.  i. *. . :  .  . ^^  „^  1^ 


-*■ li  CbiBr  BvDii  o/iha  Euhctiuei,  d*- 

loruiiii  roTl  <nwii,  mftdwn  maJ 
Sdurdghtw  immI*  bw  watim 


■.IhullmH 


■uittmii  de  Buiiti  (ifiriik.^ift,  i.  (cm.  8.)  nrj    hcbIt  rmilrn  In  piv  no  KHt  of  n|ud  ta  tk 
fnveir  lul^liiii  thn  twta:  "Kt  liifHar  1m     "Ctmtltti  fwK  wtiiWvMia  livli|i,fv( 
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S«cT.  1.1  OF  THB  LAW.  l| 

dwUy  Idflt  tod  oHiruA  by  the  civil,  (k  ou^oion  well  justified  fTOm  llw 
Irequeia  lranscri[its  of  Jusuoiw  to  be  met  with  ia  BracUu  aail  Fleta,)  lui 
tt  not  been  Toift  peculiw  incideat,  whidk  happwed  at  a  vety  ciitical  time, 
aad  contributed  greaxl;  to  iteeupporL 

The  incident  which  1  meaA  wae  the  fixing  the  court  of  commoo  flM^ 
ihe  gnad  tribuiutl  fi>r  di«pMte»  of  property,  to  be  held  in  one  cortaia  epot ' 
tiut  lite  Beat  of  otdinuy  juatioe  hiigal  be  penuaneiit  v\d  DOU»i<iiu  to  itll 
ibe  luiioo.  Foroierly  th&i,  in  conjunction  with  all  the  other  eupe* 
mm  'courts,  wae  held  beloTe  the  king's  capital  juttticiuy  of  England,  ['33] 
ia  the  aula  regit,  or  auch.of  hie  palaces  wbereiu  his  loyal  penuK 
ivaided  j  and  remorftd,  with  his  household,  froai  one  end  of  the  kingdom  I* 
the  other.  This  wae  foued  to  occasion  great  incooveoienoeto  the  suitMa; 
to  remedy  which  it  was  made  an  article  of  the  P^^^  charter  of  liberties, 
both  that  of  King  John  and  King  Henry  the  Third  (j>),  that  "  comma* 
pleas  should  so  longer  follow  the  king's  court,  but  be  held  in  ewne  certain 
place ;"  in  consequence  of  which  they  have  ever  since  been  hdd  (a  few 
neceGsuy  temovala  in  tunea  of  the  pl^e  excepted)  in  the  palace  of  West* 
Diiastec  only.  This  biought  together  the  profeaeore  of  the  mnoicipal  law, 
who  before  were  diapened  about  the  kingdom,  aad  formed  them  into  aa 
■.ggregate  body  ;  whereby  a  society  was  established  of  peraons,  who.  (as 
Spelinau  {g)  observes^  addicting  Aemselves  wholly  to  the  atudy  of  the 
laws  of  the  land,  aJul  no  longer  considerii)g  it  as  a  mere  lubordiasM 
science  for  the  amuaemeat  of  leisure  houra,  soon  raised  thoae  laws  to  that 
mtch  of  perfection,  which  they  suddenly  attained  undw  the  auspioes  of  oHr 
flngliah  Justinian,  King  Edward  the  First. 

In  consequence  of  this  lucky  assemblage,  they  naturally  fell  into  a  kind 
of  collegiate  order,  aad,  being  excluded  from  Oxford  and  Cambridge,  found 
it  aecessary  to  estabUsh  a  new  university  of  their  own.  This  they  did  by 
{Kurchasing  at  various  times  certain  bouses  (now  called  the  bw  of  const 
utd  of  chancery)  between  the  ci|y  af  VVestnunster,  the  placeof  holding  the 
Ung^p  courts,  and  the  cit^  of  Coadon ;  for  advantage  of  ready  access  !• 
tlie  one,  and  plenty  ofpronsians  in  the  other  (r).  Here  exerciaea  wece  pei^ 
formed,  lectures  read,  and  degrees  were  at  length  otHifened  in  the  commoa 
law,  as  at  other  universities  in  ^>e  canon  and  civiL  The  degrees  weCe 
tbose  of  barristers  (first  styled  apfiFCBtic«a  {t)  bom  ^pnndn,  to  . 
*l«am]  who  answered  to  our  bachelors :  aa  the  atais  and  degree  [*Mj 
of  a  seijeaiit  (I),  servitnlw  ad  l«ge»,  did  to  that  of  doctor. 

The  crown  seems  to  have  soon  taken  imdar  its  protection  tUa  infant  m> 
ipinary  of  comnuai  taw ;  and,  the  mora  effectually  to  foater  ind  eheriab  it 
Kuig  Henry  the  Third,  in  the  nineteenth  ^ear  of  his  reign,  issued  out  aa 
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U  ON  THE  STUDT  Pmm. 

« Jer  Jm^ctad  u>  the  mayor  ni  s^riA  oT  London,  eonunandiiig  that  na 
nfent  of  any  law  acboots  wt'lAm  that  aty  ahcold,  for  the  fvtare.  ttmch 
law  therein  {%).  The  word  law,  or  Itgat,  beii^  ■  general  terai,  rmj  cnftts 
•ome  doubt,  at  this  distance  of  time,  iriiether  Uie  teaching  of  the  civil  law 
rtr  A«  common,  or  bodi,  is  hereby  restruned.  Bat  in  either  caae  it  tenda 
to  die  aame  end.     i(  the  civil  law  onljria  prohiMled,  (which  ia  Mr.  SeUen^ 

Si)  opinion,)  it  ia  then  a  retaliation  upon  the  clern,  who  had  excluded 
e  common  law  irom  their  aeata  of  leamjng.  '  If  ^e  ttKuicipal  law  b« 
■iao  included  in  the  reatriction,  («■  9ir  Edward  Cok»  {«)  ondeiulande  it, 
and  which  the  worda  seem  to  import,)  then  tne  intention  is  evidently  thia ; 
by  preventing  private  teachers,  within  the  walla  of  the  city,  to  collect  all 
Ae  common  lawyers  tiHo  the  one  pul^c  imiveruty,  which  was  newiy  in- 

stitnted  in  the  auburba. 
[*3S]  *Ib  this  jmidioal  univershy  (for  such  it  is  ineiatad  to  have  been  br 
Forteecu^  (y)  and  Sir  Edward  Coke)  (»)  there  an  two  aorta  of  col- 
legiate houses ;  one  called  Inns  of  chancery,  in  which  the  younger  studenta 
of  th«  hwwere  usually  placed,  "  learning  and  studying  (says  Foiteacne,) 
(a)  the  originals,  and,  as  it  were,  the  elements  of  the  law ;  who,  proAtuig 
4ierein,  as  they  grew  to  ripeness,  so  were  th^  admitted  into  the  greater 
inna  of  the  s»ne  study,  called  the  inns  M*  ccHirt."  And  in  these  inna  <rf 
both  kinds,  he  goes  on  to  tell  us.  the  knights  and  barona,  with  other  gran- 
dees and  noblemen  of  the  realm,  did  use  to  place  dteir  children,  though 
they  did  not  desire  to  have  them  thoroughly  learned  in  the  law,  or  to  get 
iheir  living  by  its  practice  :  and  that  in  hia  time  there  were  abont  tw9 
Ihoassnd  students  at  these  several  inns,  all  of  whom  he  informs  ua  wer* 
Jiiii  tuibHium,  or  gnntlomen  bom. 

Hence  it  ia  evident,  that  (though  under  the  influence  of  the  monks  our 
tmivetsities  neglected  this  study,  yet)  in  the  time  of  Henry  the  Sixth  it 
was  theufifat  highly  neceaaary,  and  vras  the  uliivereal  praeticu,  for  tlie 
young  nobility  and  gentry  to  be  instructed  in  the  originals  and  elements  fif 
the  taws.  Bat  by  degrees  this  custom  has  fkllen  into  disuee  ;  so  that,  in 
die  reign  of  Queen  Elisabeth,  Sir  Edward  Coke  (6)  does  not  reckon  above 
a  ihouaand  atadents,  and  the  iramber  at  present  is  very  considerably  lese. 
Which  aeems  jHincipa^  owing  to  these  reasons :  first,  because  the  inna 
of  chancery  being  now  almost  totally  filled  hy  the  inferior  branch  of  Am 
fMVfession,  are  neither  commodious  nor  proper  for  the  resort  of  gentlemen 
of  any  rank  or  fignre  ;  so  durt  th^  are  very  rarely  (6)  any  young  studenta 
ontered  at  die  inna  of  chancery :  secondly,  because  in  the  inns  of  court  aD 
«Hta  of  regimeu  and  academical  superintendance,  either  with  regard  to 

In)  JT>«HfiiiiK*iilmTfiM*  ttUmlamitm       (■)  C.  *>. 

<■)  HFU.B.».  <()  C «. 

M  tlnM-riMm.  WtBappraf. 

■HtTlMiuaaf  ooiiitti«,lh>  laaar  Tn^  Mw  to  iIm  Inan  Tonpla,  tin  borrh  in  Oa 

e,MilUkTeapk.LiBealn'ilBa,aiHlOnv^  lIMill*TmiDla,tbetwons»  to  Lincotn'i  Ini^ 

I,  liDKi  which  (oenetia  alone,  nndenM  mn  an)  the  two  Inn  to  6n]>'i  Inn.     (Due.  Orig. 

*^*d  ta  th«  bv.    Th«  inni  of  BhuiHjj  ma,  JurU.  XO  M  Pa-im.)    Admluian  lo  th«  inns 

1!liAinil*iInii,CI«DBUI'alDq,LHMi'a  Iiin,N«w  lof  chuMai7,  with  an  isMntiDii  of  being  eillcd 

tiu,  FcmiTari  Inn,  (7)  Thanea'  Inn,  8ta-  to  the  bar,  it  now  of  »  anil  with  n»id  ta 

^'i  Inn.aad  Barnudtlnn.     Theie  an  lub-  tiio  tlma and  aVendaBU  nqumd  bf  IM  ins* 

«nllaate  to  llw  iiuii  of  coort;  iha  thiM  flnt  of  ocairt — Ca. 

(7)  Funurat'a  Inn  ha*  mum)  to  raiil  u  ■  tirm  plua  to  Budm    atruMana,  anMai 

law  locietv.    Tba  buildinu  beeomisi  mash  nndn'  a  laaaa  «f  iht  rite  tnm  tiw  Secim  at 

iJlMtdatadandamof  lew.lbai^abwm  LiiMola'a  Im. 
•awl  dawn;   Mad,  wilh   Iba  pmUo,  h>n 
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Swt.  I.]  or  THE  LAW.  '  t^ 

■onk  qr  wUui,  sn  lhn*d  impncdeabb,  tsai  dwrdbfe  anriwly  naglert- 
•d:  lMdy,becMM»paiMBa  of  teth  and  foitnw, after  having  Baiah^ 
Mr  vnud  cowaaa  ai  i)m  SRivaniuM,  luura  *seldou  lebura  k  r«-  ["36} 
nhMiHi  Mttcient  w  mnct  npoo  a  M0w  ■cbeme  of  amdy  al  a  new 
|toee  af  iaHi  iiotioii.  Wlwrefera  feir  faMteaen  new  reaort  to  the  innaaC 
eom,  bat  neb  for  wtom  ihe  kiMfirMi|e«f  pnctioe  ia  aliealutcly  naeiaaa 
17;  toeh,  I  mesn,  aa  an  intended  (or  the  pnrfeaaion :  tbe  net  of  oivdantr^ 
(dm  to  tKf  am-  ttMjSty  abo)  hmnmg  daaaUy  retired  te  their  eatatea,  or  ri- 
nisd  ftteiga  kiafdeiM,  er  eMeied  iqun  pvblic  liCa,  withov  any  inamidittn 
b  the  km  erf  iIm  land,  and  indaed  with  hardly  ai^  opportunity  <rf  gaining 
itttraetioB,  vnlaia  it  can  be  afbrded  Ihem  u  Ifaeae  aaala  of  leuning. 

And  thtt  theae  am  the  pnpw  |daoea,  for  aiwding  aaaiataaoea  of  tliis 
Und  te  feDdemea  of  all  atationa  and  d^eea,  cannM  (I  thndL)  with  any 
eeloiffof leaaoabedeBied.-  Fornot oneof ibeefajectwna, whiehareHade 
la  the  inna  of  eoiBt  and  c^aaeery,  and  which  1  have  jnst  now  emuneraied, 
will  bold  with  r^aid  to  Ihe  nureiailiee.  Qmtlenjen  may  here  asaociata 
vith  gndeiaeB  n  Ami  own  rank  and  d^ne.  Nor  are  ih«r  condact  and 
Hadiea  left  entirely  to  their  own  diaraMKHi;  but  regnbted  by  a  discipline  so 
vin  and  emct^  yetao  libeml,  eo  aenaibie,  and  nanly,  d>at  their  confonni^ 
to  its  nilea  (which  doea  at  preeeut  ao  mooh  honour  to  our  youth)  is  not 
nore  the  osect  of  cmntraiat  than  of  their  own  iaclinaiiooa  and  choice. 
Nehhsr  need  ifaay  ^prehend  too  long  aa  avocadon  hereby  from  their  pri- 
me coBBwiw  and  aratMementa,  or  {what  is  a  more  noUe-object)  the  eer- 
tice  of  their  friends  and  their  country.  This  study  will  go  hand  in  hand 
with  their  other  pnanita :  it  will  obatniea  nene  of  them ;  it  wiU  ornament 
and  unst  them  all. 

Bm  if,  upon  the  whtde,  thme  are  any  sdll  wedded  to  tnontistic  prejudice, 
thit  can  entertain  a  doubt  how  far  this  etudy  is  properly  and  regidarly  «eo- 
dnmeal,  auch  persona  1  am  afraid  either  have  not  conitidered  the  WHuiita- 
tBUanwd  dengn  of  an  oniveraity,  or  else  think  very  meuilyofiL  It  inuM 
be  a  dc^rable  nanowneaa  of  mind,  that  would  c(»ifiue  these  seals,  of  in- 
unction 10  the  timited  viewa  of  one  or  two  learned  |»ofeasiona.  To 
Ihe  praise  vt  this  age  be  it  apoken,  a  mora  open  *and  geneioua  way  [*27] 
of  ihmkiag  begina  now  universally  to  prevaiL    The  attainmeiU  vt 

■■-qnuS      ■       .■  .  '   r.    ,    ......... 


hbMsl  and  genteel  acc<Hn]diahnients,  tho^i  not  <rf  the  intelloctual  sort, 
bai  been  thmight  by  our  wisest  and  moat  a^Ktionale  pntrons  Ic),  and  very 
luelyby  the  whtde  uuversity  {d),  no  small  imfmirement  of  our  ancient 
[Jsa  of  edocatkm :  and  thMfefore  I  may  safely  affirm  that  nothing  (how 
aasflMJ  soereij  ia,  under  dui  regulationB,  improper  to  be  taught  in-tliia 
pUce,  which  ia  proper  for  a  gentleman  to  iBoni.  But  that  a  science,  which 
diatiagnisbea  the  criteriona  of  right  and  wrong ;  which  teaches  to  eatabliak 
Ihe  one,  and  prerent,  punish,  or  redreaa  the  other ;  which  employs  in  its 
iheoiy  the  aobleat  facuhiea  <rf  the  aoul,  and  exerts  in  its  practice  the  csrdV- 
aal  rirtoes  of  the  heut ;  a  science,  which  is  universtJ  in  its  uae  and  en  ent, 
icMMnniodated  to  each  indindnal,  yet  comprehending  the  whole  commu- 
titj;  that  a  science  Uke  this  should  ever  have  been  deemed  tuinecessary 
'a  be  ^tndied  in  an  onirersity,  ia  matter  of  astonishment  adU  concern. 


(0  Lad  ChH»Uoi^rn4Dn,hl^ataIO|w*( 


U)  hacenclRtbhUe 
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le  ON  TUB  STtJDT  IImt»* 

Snn^t  if  U  wk«  mn  MM*  m  d)^  «(  aciaiwt-ri  bM«l«df%  il  wm 
high  lima  Mt  idbIw  it  ane :  aad  «•  Umm  wko  cwi  donbi  tiM.  |»<opnegr  of  its 
Mception  among  ua,  (if  uqf  auch  lliaM  ba,)  w«  nun'  return  ta  anawat  u 
their  own  wty,  (bat  ethirn  u»  coD(Maedl)r  a  biwKA  of  aoadamic&l  loata> 
tag ;  and  Ariabitla  iiau»if  iw  mt^t  afaalung  of  iba  Uwa  of  bia  owb  coun* 
tt7,  that  j«ria{inideiiGe,  or  the  luiowledg*  a  thoa*  iBwa,  is  tha  prioui^ 
and  moit  perfect  bfucli  of  etbios  (<). 

From  a  thnrmigh  conviction  of  tliia  tNth,  owr  mimifioant  banefartor.  Mr 
Vioar,  baving  emplojrnd  abov*  balf  a  ceBttir;f  in  ainaaaing  malaiiib  for  new 

aod^Ung  aqd  imiiiaiing  more  cMBMocUoua  tba  ruda  atudy  of  the 
[*28]    UwaoTthelandiConai^ed'botlitliaplBnaiidezaoutionoftliBaeltiB 

^bc-^nrited  deeigna  to  the  wiadom  of  bia  parent  natveralty.  Re- 
aohing  to  dedicate  bia  leaned  Uboun  "to  the  benefit  of  poateiitjr  udtbe 
pei!|N)liial  aeivice  ef  bia  eouatty"  (/^  be  wu  aenaible  ha  could  act  p«r> 
KHm  bia  leaotaKMn  in  a  batter  and  mora  affacMel  manneT,  tLaa  by  euendf 
iBg  lo  tbe  ]rontb  of  tbia  pUeot  thoae  aaaiWane—  oi  wbicb  he  eo  well  r^ 
nendtared  and  ao  baaitily  regretted  tba  want.  And  Ibe  a^we  which  the 
OBivenity  baa  antennined  of  tbia  Bm|de  and  Boat  uaefid  benefactian  nnai 
iffear  beyond  a  doubt  Inm  tbeir  nalnadat  in  receiving  it  with  all  poMible 
Barka  of  eeteam  {g)  \  Itob  tbeir  uacrity  bimI  unezampTed  diapetch  in  eat* 
lying  it  into  execntion  (k) ;  and,  abore  all,  from  iha  lawa  and  cenatitutiaiu 
lij  which  diey  bsTe  efiecOtally  gearded  it fraa  ibe  nei^ectand  abnae  to 
■rttich  auch  '— '■'"''f—  ate  li^le  fi)-    We  ban  aeen  an  a~' ' '~ 


;t^t*i(frc.    EiUe,  ad  mamtdi.  I,  S.c,  S.  ud  hi  tha  ^(Uah  1w^in(v,  In  svarr  MUJmical 

ttiet  lo  tlw  IBUi  Tolnnii  of  Ui 

•)  Kr.  VViBT  1i  flriR>Il«d  »Dnmg  the  pubtlc  bv- 


n  tha  ^tUah  1wnii(v,  In  svarr  MUJmii 

tlw  IBUi  Tolnnii  of  Ui     t«m,U  cnlaln  lUtaiftliiieaBrvTMailBttwco 

-  if  lb*  coDimsn  l«w  Unoi  trfulat 


■rfHUnarikaaUMn>IrbrAwn««(aH>n«k-  nnani  and:  ia«*lM(l7fttnMU'arb]r«*fnt*w 

Hon.  M  upnred,  IT  occulonil,  bj  tba  ilca-rtunccllor 

m  llr.VlD<rUMJni«S,ITM.  HWaffW.ln'w  oidimeuniaT.lf  |Mnnuanl.bBththecauBuM 

Mlwl«lui<l*sUM,  MUKTvlnnBif  UtwoA  th*  «wtr  M  M  nnullr  innnd  kT  <»b«m»- 

inliitod,ilinoitlha  wli(iIaiU>MMd*f,iDdthein-  UonJ  darrarir  n*<lon>cainpUta  «»»•  of  leo- 

«awiUBBteB|>.<*or«ruidaluKfrati>lil*d^  l«na  on  tbaVn  oT  Bntlml,  miri  In  tt*  Bl«Mib 

I, by  Um  laniiJinDt  iwl won^ •dutnlMn-  Uim*^. uMiliUnf  of  ililf  iMtuno il On Imm, 

«Hh  a»  Win  (nneieil,  (Dr.  Wnt  uHl  Dr.  W  Si  ind  dnitaf  lEa  iiri>*mt;r  Mrm  tims,  wUh 

-'  " — ^' "-  Wkil*)r,  of  Oilal  I  Mb  •BMinpfTlMMVtlt.aMiistRientbuifcnilec- 


Buckler,  DfAlI  SnuJi  i  and  Mr.  Batu,  ef  Unlvgnltj     Inna  maj  &U  wUbln  ain  ilnrla 

eoUaia  i)  W  whom  tint  cm  tn*  conilgnsrl  bf  lb*  profMaot  dorira  ■  i(ianU»  niHIeaof  iha  time  when 

nlreranr.    AHotkar  hUl  yoi  ma  anrlolFH  In  tlN  COBIM  la  U  bn^,  Md  do  nad  fnMa  10  the 

ran^eftnr  lAd  aectUnf  aplanoftlbopropoiadin<  achclinof  Mr.  Vlnei'*  fbandalioa ;  bur  nay  d<h 

Hltohon,  and  In  IranlRr  om  atMvM*  Utenupm,  nand  of  eitMT  uxDlon  ndi  cnlaRT  u  4iul  b* 

which  ware  nnaUvcoaHiBodbruBToeaUiBoa  lb*  aattM  tnm  llnatottea  brdacMasf  coaToea' 

Morjol'.lTMTThepnifcaaorwaaelecJedonlha  Uon, and Ihat  for  aienr  of  >^  hM  aWjr  ledutea 

aotfa  Octsbar  Mkntuia,  aid  two  adudu*  on  tka  omXtad.  Oia  (rolaaaar,  ok  eanidalet  madg  la  tbo 

fBCcaaillni day.    ABd,1aath.ltiiraaaf»edallha  Tlc*.chBiicalliir  wttUn  tba  reai.da  rorieit  I'or^ 

nRa(l*Bdlt(nI'ni,toaftabtth«taIlfnUti:aiid  ririlllnp  ta  Mr.  Ttn«r^  rnnanl  Amd,  tba  pnwr  at 

ft  IMknr  wB*  amiiUiiltr  aluWJ  In  Jaaoatr  M-  bnTOig  parfanand  bta  datr  to  Ua  fm  tba  aabl 

towlnc.    Tha  raaldve  oflhli  huid,  utabig  tmn  tba  profeMn. 

•Ill  M  Mr.  Vlnai*a  atdtianni,  will  fttMtty  b*  4.  ThatefaryjmraiacirlDConltiiuatnhii  oete* 

■dBclaiil  banaft«r  to  CHud  anotbac  feUowihip  dnrlnf  lira,  unleaa  in  ca«a  of  nth  mubebatlpnr  aa 

■DdictialuihlporUiieemDratchalanhipi.aafliifl  atiBll  amount  (o  bannitlon  by  the  iiTUverril;  ii><. 

%•  NmiU ■HBl u^adleat.  tBIaa.ori]n)aa>bad*una  Oie  prnlbaunn  of  tba 

ti)  lT>eitUul»aanbl*ubatancaaifa]|D*i:—  law  by  betakbii  htmielf  la  tnolher  prcfHitan;  or 

I.  Thalthaaccountaofihiiibenalbnlonbaiaiii-  Bnlaai.  anai  one  admonition  by  the  rlca.chaiu-it- 

nl*l)r|[a|it,anduinii*Urindiledbrth*  delai«tea  lorand|imc(ar)fornBtB|]aan>(1act,lwianllira< 

afacci>unLauidpToreaaor,andaftarwmnUnported  afiolliar  Harm] I  ondfif Ion  ;  in  atij  of  which  ca««a 

ta  Amnxntlon.  baba  eeptfnd  by  the  TlFe.rbancenDr,  with  eo»> 

a.  Tbai  1  nofeiaonhtp  af  tha  lawa  of  '-t'— -*  taat  of  ih«  boo**  of  omi'iiraiian. 

baeaMhllihsil.inrtihaulaiTaflwoliundrediiounda  i.  Thai  aucli  a  number  of  fatlDwihlpa,  wilb  1 

Bar  annum  ;  Ibe  pn>re*aor  to  bg  a1ect«d  by  tvnnj.  itlpand  el  tistj  poundi  per  annnin,  and  ichotai^ 

AatiiiB.iMiiaba»thaihH>ruiolacllDaaiMaat  ridpa wMh ■  appeal •riMRT pomdi, bo oMabUab- 

aiilUwtalbdiMl-  «d,  aaUtaoiinacaltoDalBllfcMtm  wtiina^ 


■anln  of  Oxronl,  vf  tan  vnia  atandbn  tnxn  hii  dalu,  nee 

T*an  lundlnc  It  the  bar.  d.  That  arwT  Mtew  f  alacM  hyrar 

L  Thai  eocE  prolbaanr  [by  UntaV,  or  It  dapnl*  aed  M  tha  HaM  of  alaHtea  bo  TOattr 

W  M  pianauiljr  ajfrnvad  ^  uanocaUoat  do  taad  laait  ■  Baater  af  ma  or  a  liachrt»  ^ 
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mmn.  LI  GP  TH8  LAV.  IT 

^  Ami  «ho  hmi  mUmuM  tmckvahnd,  or  moM  fUtWtdfy  imntifl,  As  deti^M  irf 
«Nir  generous  pstron :    uid  with  plcftsare  we  r«coI)eei,  Alt  ibose 
w)io  are  most  dlatingnMh«d  *b}r  thsir  qoiUty,  thm  fortuna,  their    [*S0] 
•tatiDn,  their  learning,  or  their  experience,  have  appeand  ihentM 
xenloua  lo  promote  the  sticcese  of  Mr.  Viner^  establishment. 

The  adrentagea  that  lai^  remit  la  the  science  of  the  law  itaetf,  wheh 
•  little  more  attended  to  in  theae  seats  «f  knowledge,  perhaps,  wonld  ,tm 
voy  consideraUe.  The  leisore  and  attiUties  of  the  learned  in  theae  retlre- 
fnents  miijhtetther  avggeet  expedients,  or  cneeme  those  dictated  by  wiier 
beads  (i),  for  fanproring  its  method,  retrenching  in  sttpertlnitiea,  and  r» 
eenclling  the  Utile  cootnrieties,  irideh  Aw  practice  of  many  centuries  will 
hoceeeuily  eteaW  in  any  human  aystem;  a  ta^  which  those  who  an 
dueply  employed  in  business,  and  the  mure  active  scenes  of  the  prtrflseBiiA, 
can  hardly  contlescend  W  engage  in.  And  as  to  the  interest,  or  (which  is 
the  same)  the  repntstien  of  tne  wiiieisities  Aemseiree,  I  may  venture  to 
ptvnounce,  that  if  ever  this  study  ritooM  sniTS  to  any  tolersbte  perfectimt, 
either  here  or  at  Cambridge,  the  nobility  and  gentty  of  this  kingdom  would 
net  shorten  Iheir  residence  upon  this  accomit,  nor  perhaps  entertain  a 
^roree  opinion  of  the  benefits  ef  academical  edncstioD.  I^cither  should  tl 
fce  considered  as  a  matter  of  light  imponance,  that  while  we  thus  extend 
tbe  pomaria  of  university  learning,  and  adopt  a  new  tribe  of  cittaens 
within  these  phiIos(^)hJca]  walls,  we  interest  a  very  "numeroms  [*3I} 
•nd  very  powerful  profession  in  the  preservation  of  our  ri^ts  and 
Tevenaes. 

For  1  think  it  post  dispute  that  those  gentlemen,  who  lesort  to  the  tnns 
of  court  with  a  view  to  pursue  the  profesnon,  wilt  find  it  expedient,  whe»- 
erer  it  is  practicable,  to  lay  the  previous  foundadoBa  of  this,  sa  well  as 
«Teiy  other  science,  in  one  of  our  learned  uaiveraities.  We  msyappeal  id 
the  experience  of  every  smsible  lawyer,  whether  any  thing  can  bs  more 
hazitrdouB  or  discouiaglM;,  than  the  usual  entrance  on  the  study  of  the 
law,  A  raw  and  unexpmenoed  ytmth,  in  the  meat  dangerous  season  of 
Cfe.  is  transplanted  on  a  sudden  into  the  midat  of  allurements  U>  {rieasim, 
without  any  restruM  or  check  but  what  hie  own  pnidenoe  can  bu^mI  ; 

■n  orhtll  in  ibaiuV  the  de^ea  of  tAchelor  Dfclrll  law,  betng  duir  id- 
lm*rtlii>  ftiunliltan,  nwnlffiailH  toAiW  tb■Tie»4:h■ncal]ar■■ldpnlI- 
l  (cbslin,  (If  ouiUflcd  ud  ap-  Eon  [  udUui  bath  relLawahtfii  gnd  ichaluihiia  io 
lion.]  to  hive  lh»  prefsrance :  eipjrii  il  the  end  of  ton  yoan  after  each  Ripaetlw 
vksB  disKS.  halw  DulM  U  (lacllHi :  and  bocona  nM  l>  sih  of  (ihi  nlikt- 

I  of  mm-j^Utm*.  da  foiCilt  Iba  iOeaii  Man  Uralted,  CbdDi  duly  adinoiiiihed  aa  lo  ta  te 

•I  iiat  /ni  10  Mr.  Viner^  general  fund.  th*  vlce-chancellar  and  proclonj  or  deiertlnf  tbc 

1.  Thai  a>«r  Mtiolar  ba  sMcMd  hr  eapvaiattan,  noftailcNi  oT  tlw  l»«r  tj  fnUawiDi  aar  aOicr  piv- 

a M,  u Uia  tin*  sf  deohis  lis uDtpaniad. add  *  laitlan!  andUiat  Inaiwgf  Ihase  ciiai  tha  via*- 

•"cmtKror-tomacollegaothalllnCliaunii-ennrot  chancellor.wlthouiHantDrcanncaUaii.dadMln 

C>ihrd.Hhn>ln11  hiv«lieaninalnculal«dlw*n»-  tha  Iilan  actulllr  raid. 

fBarnlcndarnianthialtlHteMti  tbatkaSaltta  9.  Thu bl caM of  anj TacMMy «( tk* pnCaosi- 

HsdcnMofHwhalarnf  clTfila«ailtb*Ueoave.  *Ur.Mtonhipa,aracholiinhiiia,UiaB«)«UDl'tla> 

■^ittapaeJ f aWiar pwet ■  tliiflnaWa ai athanrt—H  Guiramyaalba  ntaUrdlvldisir  tetnawi  Iks  rn- 

K-JpTTTtnlxtaMiMnif  UiBHuna.liatwvaiitka  itocaaaoc,  dt  Wa  npnianuUvM,  and  ilia  idcm*- 

■M«ndandaMith*«nfraniUannaIriiMUU«i,to  Br  i  awl  that  ■  now  slectton  W  had  w^Uiln  oH 

bound  Mutiand  two  «mi»iorib<pretoaatr^lM-  memh  aflMwudi,  unlau  by  ihM  maana  ih«  tina 

tBiu.talianMM*d  undN  tha vntenoA band ;  sf  slaMtanahallMlwMhlnanTTacadan.lnv'hicli 

ttdwtiUivnai'eaiaftar  talOns  the  lanw  lo  ba  eaM  It  ba  dafemd  lo  tba  Iral  w»M  m  Ik*  nail  (tiU 

|-|Wf  M  lb*  bwi  (bU  h«  to  annualLf  nuda  lU  tarm.    And  Uiat  beforo  an;  convocaUon  Ihtll  b* 

■untin.imhebarfDiirjreai'iitandlni.  andfanr  h8[dfor»uchelecUon,or  fot  uiyotheimatiBr  ta 

■lonlhi  fimo  ibH  timf  till  h*  Ii  mauler  of  irti  "r  latlni  Id  Mr.  VlnerH  banafbrthm,  ten  dari'  raUM, 

tacfcaKirorclTilliw:aftari>tiidlhobebourv)ior«-  Htlca  ba  «JTen  to  aach  callaga  and  haH  oflka  caa- 

ridr  Iw  man'h*  in  t-nrymr:  or.  la  caia  nF  KM-  vocation,  and  UMCausaafconviikiai  It— CMu» 

Wiifcifa.^faribitttitaHpaMl  »<>>«*  raarW  Mr.  Tha  piofauonhip  hu,  1  am  told,  1an«  lunkuita 

Vlnei^ -encml  fund.  tlialnilonoiu  duty •f'»«i'"ln(  tha  iUii«id.—iw. 

a  Ttu-.IhearhaW'hlpido  bacoiDeToldln  c»a  {t}  S*e  Lord  Bacon*!  fIDpouJi  and  af K of  ■ 

ff  7.f~..-i-twi.iir>  on  tha  ptofwaw. nrnat  takiM  dlfut.— CU»r. 
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1ridiB»|hLbyt  dimctiAn ib  «))■(  canw  topamslM  iaqvnMMM  paratm 
auisloaee  lo  reiliOTS  the  disbveses  utd  dtfiicaltwi  whic^  will  always  em* 
tarrasB  «  beginner.  In  thia  Bkontun  lie.  is  expected  to  eeqiwwler  huiiMlf 
from  the  wmld,  and,  by  a  tedious  lonely  proceM,  to  extract  the  theory  of 
law  Iram  a  maas  at  imdifeated  learaiRg ;  or  elae,  by  an  awiduMiB  atton* 
dance  on  the  eourla,  to  ptck  ap  Uieory  and  ptactice  together,  sufficient  to 
qualify  him  for  the  Drdinaiy  nm  of  bnuness  (8).  How  lilUe  iheiefore,  is  it 
lo  be  wondered  at,  tbat  we  heu  of  so  frequent  misoaniages-;  diet  ao  ma^ 
gentlemen  <rf'  bright  iraaginatioiiB  grow  weaiy  of  m  uapnimising  « 
March  (I),  and  addict  themaelvea  wholly  to  amueemuUe,  w  aihex  less  in- 
kocent  pnnuils  ;  and  that  >o  manr  |»ers<ms  of  modente  capacity  confune 
Iberaa^ves  at  first  setting  out,  tmi  oontinue  eTor  dark  and  puxided  during 
lh9  remainder  or  their  lives. 

The  evident  want  of  aome  assiBtaiMe  in  the  nidimeBte  of  legal  know- 
ledge has  given  birth  to  a  practiM,  which,  if  erw  it  had  grown  id 
[*32]  be  general,  must  have  pioved  oT  extremely  *peTniGiwu  c<»s»- 
quence.  I  meanthe  raatom,  by  some  so  very  warmly  recommend- 
ed, of  dn^ping  all  liberal  edncatimi,  as  <rf'  no  use  to  students  in  the  Ia.V( 
'and  placing  them,  i»  ita  stead,  at  the  desk  of  some  skilful  attmnay,  in  or- 
der  to  initiate  diem  early  in  all  the  depths  of  practice,  and  render  them 
more  dextroos  in  the  mechanical  part  of  busineaa.  A  few  instances  of  pni^ 
ticular  persons,  (men  of  excellent  learning  and  unblenushed  intagri^,) 
who,  in  tpite  of  this  method  of  ednoalion,  have  ahone  in  the  feremoat  ranJu 
of  the  bar,  afforded  some  kind  of  aancUon  to  this  illiberal  path  to  the  pKk- 
feasion,  and  biaas^  many  pai^m,  of  shortaigfated  judgmMt,  in  its  favour ; 
not  onnaidering  that  there  are  eome  geniuaea  foraied  (o  overcome  all  dis- 
advantages, and  that,  from  attch  particular  insianGea,  no  general  rulea  caa 
be  finnied ;  nor  observing  that  tboee  very  ptssona  have  frequently  reconir 
mendedi  by  the  moat  forcible  of  all  examplea,  the  disppsal  of  their  owa 
nfiapring,  a  very  different  foundation  of  legal  duties,  a  regular  ocademicnl 
edocatkm.  PeVhape  too,  in  return,  I  couU  now  direct  their  eyes  to  our 
principal  seata  oi  justice,  and  aucgeat  a  few  lines  in  favour  of  university 
learning  (m) ;  but  in  theae,  all  w^  hear  mCt  I  know,  have  already  pr^ 
vented  me. 

Making,  therefore,  due  allowanee  for  <me  or  two  ehining  exceptions,  ex- 
perience may  teach  us  to  foreiel  that  a  l&wyer,  thus  educated  to  the  bar, 
in  subservience  to  attorney*  and  solicitora  (n),  will  findhe  has  begun  at  the 
wrong  end.  If  practice  be  the  whole  he  is  taught,  practice  must  alto  be 
the  f^iole  he  wUl  ever  know :  if  he  be  tminatructed  in  the  elements  and 
first  principles  upon  which  the  rale  of  practice  is  founded,  the  least  varia- 
tion from  established  precedents  vrill  totally  distract  and  bevrilder  him : 

(I)  Mr  B*niT  SpsliBui.  in  (to  tntu*  to  hi*    mAh,  4c-' 
(uiaiKT.  kn  tlT«n  IH  ■  v«T  llnlT  gctar*  of  Mi       («)  ngftnrUshwtJiidlcWDnoMwanil  tM 

llTlnM^wiiaHM'^M^i^fl^  j-vmTT^  fcHgwi  ef  Sl^^lO^llAf*  T  UMbW,  Itudtnt  tf 

<■>(«  HiMhm  xkrlsmH.  npRAKKfU  b-  ChiM  Cbnnh  i  and  Ihi  (guith,  ■  laUnF  of  THidtT 

n»  wTHTHn,  A'lbcM  tmttnm,  Mlkfria  (Mix*.  C*mbililM.< 

StcHuHkiuH,  mcbm  m  t^imitm  M/_  nrf  |H»  <iO  Sot  Kuunh  LlTa  X  Stnaw,  p.  VT. 
fhiii  knKttt  mitiMmdmm,  ucMit  mUt  (/(tHr) 

I       (S)  Buninen  «nd  ipMiil  pImJbfb  •!«  now  iha  kw  u  ■  pnTmnnL 

■Beuatoraed  to  niicire  pnpilafbr  ibe  purpoM*  *  ThstwoDiM  v>rt,LordN<nfniB^i»iaa 

•f  ■Itbrding  Ihem  inMnietion  in  Ib«  piineipte*  Lord  Cbief  Jutioa  WQIm;  th*  ihint,  Uwt 

asdpniKiieeorthiilaw.ionniehiOMloniH  HaaiMd  (  ud  th*  boilfa.  Sit  TboMU  Mi- 

•dwiMniUithaiiseoftbaViiwHinfanBditkin  atan,  HMtw  of  ibi  BoUir-f;*. 
fn  d-«M,  U  Uut,  wba  ■uuma  tka  ttndjr  «f 
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Urn  If*  teripM  mt  (0)  ii  ths  ntnoH  his  knowlsdge  wiQ  tim*  «t ;  !»  mii*- 
nefw  Bapir«  lo  feim,  khI  MUem  expect  to  comprehend,  any  argumenu 
dnwn,  a  fwi,  from  the  ^liht  of  Ibe  Uwe  uid  the  mUuial  ibuadations  ot 
justice. 

*Nor  ia  tbts  kll ;  fei  (m  few  pewtoi  of  birth  or  fortune,  or  even  [*33^ 
of  BcholesUc  tdwMioA,  will  aubiait  10  die  drudgery  of  aervitude  and 
the  annual  labour  of  copyiiu  the  mah  of.  u  e^ce,)  ehould  this  infatuatioa 
prenul  to  any  conaidenUe  degree,  we  auist  rarely  expect  10  aes  a  gentle- 
man of  diatinction  or  tea»ii»g  at  the  bar.  And  what  the  ooiuequenGQ  m^ 
be,  to  have  the  interpretation  and  enTorcenieot  of  the  laws  (which  in- 
chde  the  entire  diapoeal  of  our  fwopertiee,  libertiea,  and  liveBi)  lall  wholljr 
mto  the  handa  of  obacnre  or  iilitwete  man,  is  maiWr  of  very  public  coo- 
oeiB  (9).  • 

The  inconvenienoea  heca  pointed  owtean  never  be  effectually  prevented, 
Ims  by  malting  academical  educatitm  a  ^vioua  step  lo  the  profeasion  at 
'the  common  law,  and  at  the  aaime  time  making  the  rudiments  of  the  law  a 
part  of  academical  education.  Fw  aeiencee  are  of  a  sociable  dispositioq, 
and  fiouriah  beat  ia  the  neighbourhood  of  each  other  ;  nor  is  there  aay 
branch  of  learning  bat  may  be  helped  and  improved  by  assistances  drawn 
from  other  atu.  If,  therefore,  the  student  in  our  laws  bath  formed  both  hia 
•entimenta  and  atyle  by  pamaal  and  imitation  of  the  purest  classical  wri- 
ters, among  whcfen  the  hutoriana  and  oratcHV  will  best  deserve  his  regard; 
if  he  can  reaaon  with  preeium,  and  aeparate  aiigument  from  fallacy,  by  the 
dear  aimple  mlea  of  pure  unsophisticated  li^o ;  if  he  can  fix  hia  attention, 
Hid  steadily  pursue  truth  through  sny  the  moet  intricate  deduction,  by  the 
Kse  of  ma^ematical  demonstrations  ;  if  he  has  enlarged  his  coacepdooa 
of  natnre  and  art,  by  a  view  of  the  aevMal  branches  of  genuine  expenmen- 
tnl  philoeophy';  if  he  has  imfffeased  on  hla  mind  the  sound  maxims  of  tW 
Isw  of  nature,  the  best  and  moat  aulheniic  foundation  of  honum  laws  ;  if, 
Inatly,  he  has  coatemfdated  those  maxiroi  reduced  to  a  practical  syatam  in 
tbe  Uw8  of  imperial  Home  ;  if  he  has  done  Uiis,  or  any  part  of  it,  (though 


(9}  Tha  learning,  which  oT  Ute  jnn  bu  nnna  lueh  tnj  mora,  lilr,  in  mow  bMtw  f, 

Jairinni'^'l  >ha  bu,  Imtm  liltla  raMaa  lo  tmaaBbilioa.oclhBloTaDClkrKipTBiailaoni 

appmiaiid  tiaa  "icli  will  speedily  be  ihe  de-  aiirice;  and  litl  men  find  leisure  inH  enetmr- 

«d(d  aian'oribe  linaof  England.     Oar  nil-  awmem  lo  prepara  themaeliea  for  Ih*  ffiemto* 

Oiff'daliian  and  raaaipla  have  oontribnlid  ol  ihia  prolaaawii,  br  climbing  up  lolh*  •*» 

ia  to  inraiwidanble  dagwe  lo  reicus  tlie  pro-  lofi  fmund.  *o  mr   Lord    Bacon  callt  ii,  af 

AmJod  {rom  At  reproachci  of  Lord  Baling-  acience,  iiiiuad  oT  grovelling  all  Iheir  lire* 

bnke.ahote  aemimenu  Dpon  the  edocuion  b^it,  in  a  mean  but  gainfal  applieaiion  to  all 

■Ifaliu'iaier  oorreapandioraUTwiliilksMaf  lb*  liwle atta  of  cbicu*.     Till  thi»  buppen,  Iha 

•iw  leanied  judge,  ibai  Ihey  denrva  to  b«  an-  profsuion  oflhe  law  will  sciirce  devrTo  lo  bo 

W-ied  lo  [hii  elegant  diuertalion  on  tbe  Iludy  ranked  among  Ibe  learned  proreaaiona  ;   and 


oftp-    1 


•   of   Dw   V 


.^ vilb   Iha  wbola  mora]  world.  lh»t  !hpj  maj 

kind,  in  its  ahuae  and  dehaHmenl  the  moil  diiooTer  the  abtltaci  reaun  of  all  lawa  ;  aiii 

■uididapdthe  mutpemiciDut.    A  lawjrn'nnia  tbef  moM  Ine*  tlia  law*  of  paniootu  auua^ 

B  iiolhing  more.  I  aptak  of  ninety-nine  in  ■  eapsciallr  of  their  own.  from  Ihe  fint  roagk 

kuHfaedni  laMt,toiiH*aaa*a("rull7'*waKU,  akelclMa  ta  tb*  mora  perfiK)  draughu  ;  fnip 

^fai  Irpilfliu  fH^BM  eautHM,  m  miahu  frmet  Iba  flrU  eauMi  or  ocouiiuu  thai  praduand 

■orntiTti.   eufor /grTMifonim,  mtft  tytlaba-  them,  through  all  the  effieeU,  good  and  ha^ 

riH-     But  Ihera  bare  been  lawyera  that  were  that  Ihey  jiroduerd-'    (Slud.  nT  Hilt,  p- St^ 

■nluia,  philoaiqihm,  bwlDriuii ;   there  bare  quarto  aditiao.) — Ca. 
fe«a>  SaoBia  aad  CUrendooa.     Than  wUI  b* 
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alt  TMDv  be  euilf  doM  und«r  bb  aUb  bistractors  u  vrtt  gncti  ntf  asUB 
of  leunring,)  ■  mdem  thus  qnaliflad  mwy  eiMr  npm  U^  Miriy  a(  Ae  Uw 

'  with  iiKffedible  advaotage  and  npatadoM.  J^ni  if,  at  the  cmttm- 
11*34]  aion,  or  duiing  *tbe  acquisition  of  iheae  accorapUahmentB,  hs  wttl 
alToid  hlmMttf  twra  a  year  or  two's  fH^er  lejaora,  tc  lay  the  faub- 
dation  of  hia  Aittire  taboura  in  a  m>M  aeienlilieal  moth  ad,  without  thmtia^ 
-too  eailf  to  attend  that  practice  wHich  k  ia  impoMUila  h«  ahould  rifhtl^ 
GompraheDd,  h«  will  aflerwarda  praceod  with  the  greateat  eaaa,  and  will 
UDilbld  the  moat  intttcate  poinia  w'nh  an  intoith*  npidi^  and  deanieaa. 

I  shall  not  insist  upon  sack  niotrros  as  m^bt  be  drawn  rrom  priaciples 
of  eoonomj,  and  ore  appticaUe  to  par^cidan  only :  1  raason  upon  toois 
gmaral  topics.  And  thereftwa  to  tho  (pities  of  tbo  head,  which  1  ha¥a 
)uat«niiii)erated,  1  cannot  but  add  those  of  the  heart ;  affectionate  loyalty 
to  th«  king,  a  seal  for  Ubwty  aod  dw  conatinRion,  a  aense  of  real  honoDr, 
and  well  grounded  principle!  of  nligion,  as  neoeaaary  to  form  a  truly  v»- 
luabte  English  lawyer,  a  Hyde,  a  Hale,  or  a  Talbot.  Aud,  what«rer  tha 
ignorance  of  some,  or  unkindnaas  of  others,  may  have  heretofore  umrvly 
suggested,  experience  will  warrant  us  to  aSlrm,  diat  tbeaa  endowmenta  it 
loyalty  and  pnbhc  spirit,  of  honour  and  rdigion,  are  no  where  to  be  found 
in  more  high  perfection  than  in  the  two  universities  of  this  kingdom. 

Before  1  condude,  it  may  perhaps  be  expected  diat  I  lay  betbre  yo«  n 
■bort  and  general  accotmt  of  the  niethod  I  propose  to  follow,  in  endeavoiff- 
mg  to  execute  the  trust  you  hsTo  been  pleased  to  repose  in  my  hands.' 
And  in  these  solemn  lectures,  which  are  ordained  to  be  read  st  the  enltsaea 
of  every  term,  (more  perhaps  to  do  paUic  honom'  to  this  laudable  institn* 
itnn,  than  for  the  {Kivate  instruction  of  indinduats,)  [p]  I  presume  it  will 
bOsi  answer  the  intent  of  oar  benefactOT,  and  the  expectation  of  thin  leaniA 
«d  body,  if  I  attempt  to  illustrate  at  tinwa  such  detached  titles  of  the  law 
as  af«  the  most  ea^  to  be  midemood,  and  moot  capable  of  historical  w 
Mitical  ornament.  Bm  in  reading  the  ctmiplete  course,  which  is  annually 
consigned  to  my  care,  a  ihofs  regular  method  will  be  necesaaiy  ^ 
[*35]  and,  till  a  better  is  proposed,  I  'shall  take  the  liberty  to  follow  the 
SBme  that  I  have  already  submiued  to  the  public  (f).  To  fill  up 
and  finish  that  outline  with  prc^riety  and  correctness,  and  to  render  tho 
whole  inielligible  to  the  uninformed  mindn  of  beginners,  (whom  we  are  too 
apt  to  suppose  acquainted  with  terms  and  ideas,  which  they  never  had 
«{q>ortumiy  to  loam,)  this  muat  be  my  anient  endeavour,  though  by  no 
means  my  promise,  to  accomplish.  You  will  permit  me,  however,  veiy 
bri^y  to  deacribe  rather  what  I  conceive  an  academical  expounder  of  the 
IiWB  should  do,  than  what  I  hare  ever  known  to  be  d<me. 

He  should  consider  his  course  as-  a  general  map  of  the  law,  marking  oitt 
Ae  ahape  oS  the  coimtiy,  ila  connexions  and  boundaries,  its  greater  divi> 
Kons  Olid  principal  cities  :  it  is  not  hia  business  to  describe  minutely  th« 
■ubonlinate  limite,  or  to  fix  the  longitude  and  latitude  of  every  inconsidera- 
ble hamlet.  ■  His  attention  should  be  engaged,  like  that  of  the  readers  in 
Fortescue's  inns  of  chancery,  "  in  tracing  out  the  originals  and  as  it  were 
dw  elements  of  the  law."     For  if,  aa  Justinian  (r)  haa  observed,  the  tender 
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iliiiMiiiiliiig  ef  A*  ami^aat  ba  loaded  at  the  fint  with  %  fflulntode  ui 
rarwty  of  ttuMvr,  it  will  eklwr  oceuion  him  lo  deaeit  hia  Mudiea,  w  irili 
e«RT  him  heavily  tfaroa^  lUm,  with  much  labour,  delay,  aad  deapoo- 
dwwe.  Theae  originala  ahould  be  tnced  to  their  fountaina,  aa  well  u  mir 
djatance  wi'l  permit;  t*  tbe  camUma  ef  the  fitilona  ud  Genaana,  aa  le- 
aarded  by  CHaar  and  'f  acitm ;  to  the  oodes  of  (he  nectbem  naiioiu  ot.  th« 
•DBtiiMiit,  and  aiora  e^wcaally  to  ifaoao  of  oiv  own  Saxon  phncea  ;  to  th« 
nlea  of  the  Robmb  law  either  laA  here  in  thedayt  of  Papinian, 
•r  imponod  by  Vacariaa  and  hia  "faUowera  ;  but  abore  ail,  to  tliat  [*X6^ 
inoxhaiiatible  reaervoir  of  k^  antiqsitiea  aiad  leaming,  the  faadal 
Ikw,  or,  aa  Spelnan  (s)  ttaa  entitled  it,  the  law  of  nationa  in  out  waatent 
orb.  T beae  prinery  rulce  and  luadameatal  phttdplea  alibiild  be  wdghcd 
aad  compa/ed  with  the  precopta  of  the  law  of  nature,  and  iha  piaciku  of 
oiiier  countriea ;  abould  be  explained  bf  Taaaona,  illnamtad  by  exampka, 
and  confirmed  by  undoubted  authoritiea  ;  their  hietory  should  be  deduced, 
their  chaagea  and  revolutiiuw  obaetved,  aad  it  ahotdd  be  ahewn  how  far 
they  are  connected  with,  or  hare  at  any  time  been  affected  by,  the  civil 
(lanaactioaa  of  the  kiugdom. 

A  plan  of  thia  nature,  if  executed  with  care  and  ability,  caitnot  fail  of  ad- 
ministering a  most  uBeful  and  rational  entertainment  to  atodenta  of  all 
raaka  and  piofeaeiona ;  aad  yet  it  muat  be  conTeaaed  that  tiie  study  of  tho 
lawB  is  not  merely  a  matter  of  amusement ;  for,  as  a  very  judicioue  "wri- 
'  t^r  {i)  has  observed  upon  a  aimilai  occaai  n,  the  learner  "  wUI  be  conaide- 
fably  diaappoiated,  if  be  kioks  for  entertainment  without  the  expence  of  at- 
tention." An  attention,  however,  not  greater  than  is  usually  bestowed  in 
ataaiering  the  ludinenta  of  other  sciences,  or  aoinetimes  pursuing  a  fa- 
vtmrite  recreation  or  eiercisa.  And  this  attention  ia  not  equally  neceseajy  ' 
to  be  exerted  by  every  student  upon  every  occaaian.  Soma  bnuicties  of 
the  law,  aa  the  fDrma]  proceaa  ai  civil  suila,  and  the  aubtle  distinctions  ioei- 
dent  to  landed  property,' which  are  the  most  difficult  to  be  thoroughly  un- 
derstood, are  the  least  worth  the  pains  of  understanding,  except' to  such  gen- 
demen  aa  intend  to  puraue  the  profession.  To  others  !  may  venture  to  ap- 
ply, with  a  slight  alteration,  the  words  of  Sir  John  Fortescue  {u]  when  first 
hia  n^al  pnpil  determines  to  engage  in  this  study :  "  It  will  not  be  nee*^ 
saiy  for  a  gentleman,  as  such,  to  eSamine  with  a  close  appHcatibn  the  cri- 
tical niceties  of  the  law.  It  will  fully  be  sufficient,  and  he  uay  w^ 
NKMgh  ba  denominated  a  lawyer,  if  under  the  inetraction  of  a  mas- 
ter he  traces  up  the  principles  and  grounds  of  the  'law,  even  to  [*37] 
iheir  original  elements.  Therefore,  in  a  ve^  ahort  period,  and  with 
Tery  llittle  labour,  be  may  be  sufficiently  inlormed  in  the  laws  of  his  coun- 
try, if  he  will  but  apply  his  mind  in  good  earnest  to  receive  and  apprehend 
there.  For,  though  such  knowledge  as  is  necessary  for  a  judge  is  hantty 
lo  be  acquired  by  the  lucubrations  of  twenty  years,  yet,  with  a  genius  of 
U4eratde  perqucadty,  that  knowledge  which  ia  Gt  for  a  person  of  birth  at 
eondilion  may  be  learned  in  a  single  year,  without  neglecting  bis  other  im- 
fcoremenu.''^ 

To  the  few  therefore  (the  very  few  I  am  persuaded,)  that  entertain  eueh 
Wtworthy  notions  of  an  university,  as  lo  suppose  it  intended  for  mere  dissi- 
jwtion  of  thought ;  U>  such  as  mean  only  to  while  away  the  aukward  iD> 
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OW  THE  STUDY 


S  Iwen^^ne,  betw««n  die  luamwnto  of  the  scluel 
of  poliier  lifey  in  a.  calm  middle  Blate  ofmenul  and 


tuii  bcltm  lb*  morr  m 


tuitl  Irom  ishMiood  M  b 
and  th«)  licMJouanesa  of  poliier  lifey  ii 
of  moraJ  iiULctivity  ;  to  thMe  Mt.  Viner  girea  no  invitaLion  to  an  entenau- 
BKiit  which  thejr  nerer  can  r«liah.  But  to  the  long  snd  iUuMrious  train  «f 
■oble  and  ingenuous  yottth,  who  ar«  not  more  dietinguished  among  ub  by 
Aeir  binfa  a^  poMCuiona,  than  bj  the  regularity  of  t^ir  conduct  and  ibeif 
diiTBt  alter  uaefti]  knowledge,  to  theiw  our  benefactor  has  consecrated  dia 
Iniils  of  a  lonr  and  Labonons  life,  worn  out  in  the  dutiea  of  his  calling ; 
and  will  joyfiilly  reflect  (if  such  reflections  can  b»  now  the  emplojinent  of 
his  thoughts,)  diat  he  could  not  more  effectually  have  benefited  posteii^, 
or  contributed  to  the  service  of  the  public,  than  fay  founding  an  institution 
which  may  instruct  the  rising  generation  in  the  wisdom  of  our  civitpolity, 
and  inspire  ihem  with  a  desire  to  be  atill  better  acquainted  with  the  laws 
smi  coufttitution  of  their  c()imtTy.(IQ). 

(10)  It  will  ba  otaaned.  tku  in  tfah  ebu-  of  Modnetiq  > 

M,  the  leimed  cattanmntDr  ba  prineiMllf  lial  poinu  huTii 
«idB»vour*d  lo  mforce  iha  impodsiife  of  ihs         Tn«  man  spli 

■tudf  of  .the  Ihw,  niihoul  tliempiing  to  de-  icBreelji  diaprni*  *iih  the  neemiiiT  for 

•Biibsthe  meuiab;  which  the  ]u»w]«9)ta  of  il  taring  in  Ibc  fint  inUanoa  into  a  barriaiara, 

may  be  »tlKiiiccl.      It  is  dilficuH  1»  minply  conreTancer*!,  oripmial  pleader'i  chuml*?!, 

ihii  dnidmiumina  note,  tiui the  ediiortCFl)  accDruin|  na  iha  atudcni  nay  hare  mud*  hia 

tbat  in  pioenling  a  ganaral  and  conoiM  out-  oboica,  if  bt  woubl  (uffiniantly  quali^  bko* 

line  of  Bludy,  ha  may  perform  an  acceptable  aalf  ftir  hia  pmfeaaion.     Two  or  Lhraa  yaanf 

aervice,  and  enhance  the  practical  uljiity  of  ledukHisly  devoted  to  the  icquiailion  of  pne- 

ihi*  firal  worit  OD  the  acienca  of  £ng1iab  Jo-  IJcal  knowledge,  and  the  Tarioui  modre  at  ita 

^^•de»oe.  afwHentiaa,  is  nub  an  office,  amy  auSce,  if  a 

iaaming  ihfA  Iba  atndenl  haa  receired  a  judicioua  ayitem  ba  ddibentely  chosen  and 

eo«npetentgene™leducalion,andwhi.ch»honld  resolutely  puiauod.     TTie  delaiii  ot  this  ija- 

ba  more  oomprabanu**  and  oonplata  lb>»  ia  tern  will  prinoipallj  be  left  to  the  diteciion  of 

• 1 :.  1  u  the  candidate  in  moat  of  the  preceptor.     Tliry  will  conaiil,  in  the  (int 

....      .  Kt  dcpvtmeai  of  the  liiw  h*  will  and  iiiatruoiioD)  for  pteading*.  conveyance*, 

detote  himaelf :  ha  moat  be  prepaivd  fer  ■  ae-  and  pmceAdinga  in  fiqaity,  at  ihey  coins  tram 

duloua  application  of  the  ^realeat  part  of  hia  the  handaof  the  preceptor,  «irefully  noting  tba 

tine  lo  the  study  of  thnt  htwich;  fnrihe  Uw  ii  principle!  of  lawor.of  pmotice  which  iliey  die- 

■  jealtnii  aetense,  and  reqairea  the  moat  an-  oloM.  and  inTeaiigaiing  the  uiih'iriiie*  refer- 

^Tided  attention.     Each  of  the  (tepartraenia  red  to,  for  tiivpiiipoea  of  better  undentsjKling 

n  tiiflicieDII^  CDpiout  and  eitrnatTe  lo  employ  tba  eiient.of  their  application,  and  inipreutinf 

the  whole  lim*  xiid  eneniea  of  iia  pecutiu  them  npon  the  meirtoiT. 

dbeiplca  ;  nnd  Iheretore  it  haa  been  wiaely  In  the  iHXt  plaot,  mm  pupil  taatiai  beeama 

reoommended,  that  the  aludeni  ahoai-lnot  be-  jn  aome  oieaAure  ftmitiar  with  the  fonna  and 

Mow  more  nttention  upon  the  arcana  of  the  the  tcchnicnl  langua^  of  the  law,  ithich  will 

•lb«T  depettmenia  than  ma^  condnce  to  the  be  facilitated  by  eoMiin^,  in  addition  to  read' 

parfMtion  of  hia  luMuMgo  in  bii  own.  ii«  the  apeeimeni  whieh  conie  before  hin,  ba 

It  ban  been  a  diapoted  point,  wbalher  it  a  afaould  bejfiD  to  draw,  aa  it  ii  prafewioiiilly 

deeiiable  that  ■  young  man  w^  ii  dealined  called,  that  is.  lo  write  out.  ncconling  id  the 

for  the  bar,  •hould  emplDjsn*  pnof  hit  time  mica  of  the  Boienee,tbedocuin>(itorv  pH(ia,or 

in  an  attomay'i  office.     Aiunittlng  lb*  pro-  the  plmdlng*.  in  legal  pniceedii»i.  HeshsuM  . 

pHety  and  impona:>ce  of  adopting  the  ntnel  ex-  camfniry  rend  the  staternrnl  of  fncTi.  consider 
pcditiouemoifaof  at!quirinE  the  mere  pnutical/ the  nature  of  the  tiKht  affected,  and  the  injury 

tnowledge  of  the  probasioa.  ifmuit  be  con-  to  that  rwht ;  the  farm  of  the  teniFdy  to  ha 

cadcil  that  an  atlntney'i  olGce  aSbrds  neculinr  adnpied,  the  proper  psryca  to  thr  tiiil,  nnd  tha 

adruitage*.     The  inereMing  leapeclabilily  of  erioence  to  be  adduced  ;  slHtyi  bearinn  ia 


lid  powen  of  intellect  will 


if  praetilianeia,  obviatei  many  of    mind  that  it 

'P1^  pans,  and  the  rvtionel^of  iheMhole, 


Ifaa  objeotioni    which  weie   formerly    urged     plea,  or  deed,  wilha  uerl'ect  undcnliuidlng  ol 
— -- "^  -  -'— -  — ■■ ■= '  -insiBnd  the  nlionelf -'■'■- ■■'■-'- 


be  leadily  found,  wkere  neither  the  prinoiples  titan  to  draw  a  hundred  in  the  utual  huty 

•or  the  nunnan  of  a  gentleman  woold  b*  en-  mtimar  froai  a  wrtuan  or  printed  precedent 

daniered,  Ihet*  ia  no  teaann  why  avpar'a  at-  without  conaiderin*  the  law  coriiHTted  Ihei* 

■endanceinsneminoataolioilor'aoliieeshould  with.      It  ia  also  desinble  ihAi  the  sludent 

BetbtiiTenatthaoloiMoftheeoutaeof  study,  abouM  copy,  in  a  bonk,  kept  for  the  purpose,  la 

after  the  ecudent  haa  fiilly  been  infnnncJ  of  least  one  precedent  appliuhlr  to  cai:h  l-Iub  oI 

tba  nature  of  tigbta  and  wnmgs.  and  tbeir  ap-  notion  or  proceeding,  and  ihe  primsry  lUia- 

prapriate  remediea ;  bol  il  would  be  a  waste  ties  under  those  respective  ctutes.     This,  ■ 

at  Uma  to  attempt  to  learn  the  piaoticat  Boda  addition  to  it*  aeeiuui  a  TsIusUe  *cf  of  ftm 
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Mlaataferfanuvan,  wffi^ulhMMknu  M  Ifi*  MndiM  EheraoC  ll  ii  naunur}  for  Ilia 

UapiDinai  is  iha  uIiaDilaticnfUHniltBaB-  loaliHrrsaiaeihad  in  hig  re»nii;  hd'I  biuJj- 

fdaoea  in  hia  urofawiiiDal  utwraMniL    To  (or  l*i  him  aaiura  hiniKir,  ihougb  his  mfmc) 

kngfateo  the  nk*  of  lU*  bnocfa  of  bit  Ma-  b«  Mm  we  good,  he  ihall  nner  Lw  alil*  ta 

dM,  the  pupil  woold  do  «<U  M  inbiBlii  a  tiM-  emnj  oo  m  diitiocl  Krviceslils  memor]'  ol  nil. 

•inct  lUumani  of  iha   ficti  ob  Hinh  aioti  oi  iIm  grciteat  jjiil  he  reads,  lo  Ihc  end  of  H- 

diani^l  ii  founded,  with  the  reiuU  of  hu  in-  venrauii.iKirai»uch>h(utrriirDe,Miihinilliclf 

lafXiK  BUT  hara  lafarred,  aa  aulwtUltTe  it-  Ten  jcwaiincc.  will,  uitlioui  ihr  help  of  ma- 

•aiiraiwiu  of  Iba  b*,  and  tha  Un(ua(*  of  ibe  thod,  or  niu nird  uie,  be  u  new  lo  him  u  U 

frteedoil.  he  hadaoarea  ever  itad  it.     What  he  reuli  ia 
u._. ._  ^c^,„  pareqilioBOf  tlM|n 


i  ^4,  4  diaiiiHtt  recoLiefnioa  of  the  inauncea  atraet  oraubiiUnc*  iheraof,  ripcciHlET  of 
a  Khirfa  Iboae  piineifilea  b«Ta  been  datetopnl  «  noinl*  rMoJied  iiilo  hia  comiuon-plaiM 
r  ambrmed,  ia  iadupaonlila  lo  ihat  raadi-    nndei  Ihnr  pni|ier  tilipa ;  aud  if  one  ca* 


B  and  ability  whicl)  ia  the  onlj  aare  foun-  apilj'  under 

■UHin  of  futun  uccana.     It  ia  a  BWiim  of  Teniaiiily  hruncn,  wi  mui  cmcr  cbi^.i  ymn  nn- 

■^aptijraiei  well  and*r«aod,  but  not  vtC-  dar  ili  |Hop«  title ;  ir  it  canoai  well  t«  lim- 

•mMIj  icganled.thal  ihe  botiUjr  of  the  human  ken,  let  hun  enter  the  ihalnet  of  the  entire 

■and  called  mnurif,  Aiida  Iha  beat  auiiliai]'  can*  under  the  title  moil  proper  for  it.  and 

to  the  oomprlcBt  diichuga  of  it*  tsnettooa  in  mika  nfemieat  from  the  oiher  titl^a  unto  ly 

tta  aMoeialian  af  idaaa.    The   bnaiaaai  <rf  U  la  iiBeaaiuUeni  will  waale  muoh  paper  ihia 

■—■■a  flatmg,  .thCTtfci»,  ia  not  alaaa*Ut  be  waji,  ud  punibly  in  two  o(  three  ^eiun  will 

Btre  intWrmaiioB  wiihb  ■eecHibi*  and  oonva-  h^  fenneily  dona,  and  much  irratujarily  and 

rient  liniia,  bni  it  ia  abU  furthar  TalaaUa  u  diaordar  in  tfia  diqioainf  of  hia  £aUei  under 

*tb*  bw  Mudeai,  inaamneh  ai  tke  opaiaiion  of  inuropcr  bead* ;  nit  h«  wijl  haic  ih«e  infal* 

reading,  Ibrniia*  as  atetnel  of  wb*l  ia  raad,  lihla  adnnlKaa  alleuding.  hia  eourae  ; — lint, 

•Bd  ihea  iMOfding  il,  ici  hia  awn  laasuaga,  in  prooeaa  afiinie  he  will  be  more  pcrfeol  and 

•atf^aiaDaintiaBBwhieh  willdo  dtiureu*  in  thia  buaioeaa  i  Beiaui<lly,   ihoao 


be  ini«l1igil>le, 


If  noviating  the  esoaiM  of  tb«  Gnl  imperleel  and  diutdered 

priaaptaa  froB  MM  mind.     Ttii*  than  ia  ■  ipa-  frrijUiiDi  miuma  upon  the  -   ' 

«ge>  of  aiBdy  *hM^  aboald  to  diligeMly  pur-  leut  lo  hiinMlf,uid  refreil 

•oed,  and  will  bm  to  r*ltni|Bubed  e>en  aftar  ly,  he  will  br  thia  mwni  Lcep  loHeiher,  uniln 

•tia  day*  of  piipiiii^  aro  pMI  by  thoae  who  apt  titloa,  whauoaier  he  hulh  rtnd  ;  founhly, 

hate  Irarnad  to  appreoiita  ila  importanor.  by  oftsn  nluminf  upoDCTeiy  tiUp  aioccaakin 

rnlile  eiienl,i)  incident  lo  the  modeiofaludy  atiaafely  tvme  and   unprinl  in  hi*  ntpmoiy 

alrrwly  pninted  out;  but  it  muat  to  puraurd  whal  he  hath  tdniBdj  read  ;  fillhly.  towill  to 

forni  own  aake,  and  r«rB  pad  of  ihe  genenl  ableal  ana  new  to  •••  Iha  aulMance  of  whal- 

ayaMoi.     Tto  modem  library  i*  aaply  alored  aoarat  he  hiith  road  eonccniia*  aay  on*  Mih- 


ith  etementiry  wirrki  .opoii  enry  toranoh  of    ieci,  willwut  turning  la  «i*ry  luok  (only  wto 

ue  Uw,  bul   Ihe   pujiil   muM  guan)  hunaalf    he  halh  paiticQlar oo— ' '  -  '■■ 

aninai  ii  indinerinunata  and  daaohon  pen-     nunt,  Iton  ii  will  to 
(•Tof  tto  moat  popalair  booki :  mid  bew 


ndy 

_*i*rie«i,nnil>ritoadTioaaf  hiiDTMBp-       If  fiiithar 

tot,  and  with  lafannea  wton  |«niaululy  to    foRia  Ito  ' 
(to  line  of  praetiea  in  wbioh  ha  '  " 
giCe,  Ito  haal  pit-'—- —  ■-  ■ 
•tma,  Hw  auiiiii 

-. ,..<■...-, i-^ij.^-^ .'—     '-'TBihaHon.  Rngai  North.  U  iaaafil' 

-      '  nMupTaoiH 


Uboui 


_tohaJ^I^ 

looma  tiM  dapoaliarT  of  Uw  Modant^  n,  bat  wm  dlSdanl  aad  would  nol  i 

Tto  knowledga  of  tto  prineiplai  of  Uia  wriliiic  in  hia  Eomaioo-plaGeB  waa  nol  bf 

antiSeal^,  bni  to  will  to  requiJad  ta  aap)nit  natd  lo  aay,  Ito  loaking  OT*r  Ae  coaunn-flaaa 

lua  arguin«nla  hy  referring  lo  lapl  MiUwntiat,  book  an  any  ocaaakn.  pre  hiniaaoil  oI  lui 

•ndttorelOTa  toaboold  u*a  nadyaccaaa  lo  ny  fif  whal  to  had  read  aiioui  maiiera  boi  ibaa 

them,  wlueb  iapeally  IndhlatedtT  Ito  laaef  infaiailad,  wbiebiadnMhed  Itoai  aomeHhai  in 

,-....--1^     Dpnlhi*  pan  of  the  hit  aatninry,  Itoareat  art  of  oonuiun-^dacini 

loHolIT^Ab    '      ,...'.    )^ r. 
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■nr  UJ,  M  pop),  and  pnp)ei«4  with  ippi^  awda  «f  wiporaiMt  *lUrlM  fa  calMloth* 

not  ph  .-MioTis.  in  ihe  midM  of  hh  4btiB<iu<!*.  bar,    HoMsmr,  it  >il)  be  pnipu  (liat  tia  (bouU 

Is  order,  llienfon,  iliai  ihe  inuleni  nay  tcux  aUend  aiboniinie  bafsic  ha  brcDmei  ■  iiiiiw 

to  iTBil  himKlf  to  the  uimoal.  of  thetefil  Ion  bnof  the  noun,  lo  Qunlluirii*  hii  mind  vilk 

vtuch  ha  hoi  untued.  h«  thmM  Houaton  IW  modn  al  ewidaatsc  buaiaen.     On  ih*M 

biniHir  10  the  uu  of  k  id  armi  JiJruwimi.     A  aecuioiK  fn  «bo<riil  tik(iiiatei.nol(ialy  of  tli« 

|i^iiKtice  eiiuM  uiintl   dehuing   locietiei,  poinliof  U»  ana  pnctin,  buL  ■Jnoo'iHfuU 

•nd  il  is  nal  intended  In  deuy  that  tome  of  I)*  and  aridnwr  to  the  tri*)  ofc*u**a  si  niii  gtiam 

inttitulioni  m  PtDed,  are  in  Man  Tr^>e«U  ac^  A  oarabi  aH—liMi  Is  thau  poiaU  sU  leaah 

eepdonabi*.     Admilting  an  ahaoat  boundlaM  Mai  tba  an  of  ai 

Tinge  nf  nibjacla.  the  aober  halih  of  mind  ia-  lorting  the  truth  1.. _.  _^ 

daned  by  ih*  uudtea  of  the  offcia  and  dw  elw  dtahoHai  paxiiu.     II  will  ata*  enable  bi 


le  *otmr  habh  of  mind  ia-  lorting  the  truth  from  the  relut 

I  of  the  offcia  and  dM  ckH  diaiH —      i.— :ii -i- 

:>  invitded.  and  iu  cnerpe*  tai  looae  t*  eatii 

?r  throi^  the  tempting  THimiB  of  gene-  kin  upoai  (be  qoei^ion  al  iaaiia.  ai 

erature,  taete,  poLitfDa,  avd  iDirtBpiiyuo&  afficiann  aad  uiciti>v  in  Ituainesa- 


Not  Alt  Ihne  thing!  »n  abnBwua  in  them-  TIm  ptao  of  uudj;  al  sbieh  llie  outline  kat 

•glrea,  but  when  their  claim  to  puiioount  at-  biui  baen  akctched,  though  dcalgned  lo  eont' 

leniion  ia  listened  to  wiUi  a  willing  and  an  a^  prriwDd  Ihe  eilaaaive  nn»  af  the  casunaa 

proring  ear,  the  mind  beeomea  diatiacled,  and  law,  will  be  faund  In  induilB  cv«iy  etber  d*i 

IU  baat  poweia  wertened  by  the  multiplicity  paRnent  of  Uia  prefauion.    Tbs  mere  cob- 

of  demand!  iipoii'it.     True,  the  pnetiaied  da-  v^aaoar  will  not  think  il  neeeaaap  ta  attead 

baler  may  set|uire  a  facility  of  apeech  and  a  Ihe  oouitt,  nor  periuifa,  expedient  to  panici- 

itaelorical  dicLion,  liy  putting  forth  hia  atranctb  pita  in  riMeioiciae  of  oral  dtaoaaion,  baldl 

upon  ell  occuiona  anil  uponerery  (heme:  Imt  that  the  aebeBe  eantaini  beaidea,  ia  apolioto 

the  precision  and  lbn:e  ol  icaaonirw.  whid)  ia  Ue  to  Ihia  naa,  and  may  faa  adi^Hd  wiib  aA 

tba  primwy  diafinciion  of  itn  aaund  hvyar,  nntaga.    The  daolon  of  oiiil  tow,  wboaa  filr 

and  iha  modeaof  eipreuion  beat  ealouUiM ui  aeaa  W piaetiea  itoateniiblr  ooBuJated  alibi 

convey   Ihe  Ihooghta  of  the  adneats  lo  lb«  ■nieemty,  and  aoBinally  latifaj  by  the  tide 

eonrt.  can  onlr  be  aeouied  h^  confining  tbcae  «f  boooui  altachad  to  iheir 


In  tba  limiu  M  Up              „  .  .     .  _ 

_- _^  w  Iboughl  a  hardOHidiiian.  and  emMenoc,  if  tbeir  genaialacquirementa  Ma 

■carcely  worth  the  reoard  which  ii  pmauaed  itnngtbaaad  bf  the  piaoliaai  kaowledg*.  M 
for  ita  (jbaerrvice.  to  diworce  himaalf  frvB  baobtainad  by  IheDHaa  of  a«lf-educai|oa  fV- 
tboM  intellsetual  indalgeneea  abiBh  vera  ihe  onraraeniled ;  and  Iha  buainaaa  of  tha  equity 
delight  of  his  leisure  befniv  seholudo  dutiai  twniaw  uaimilalea  ilialf  so  closely  to  tluc 
bud  given  phice  lo  profeasional  eraployinenu.  of  tha  eonnaa  law  barrister,  Ibu  tha  pi»- 
buttoeh  a  the  condition,  and  nnat  raraly  be  paiatiaa  fciraithu  aaad  differ  saly  in  tba  da- 
deputed  from,  and  then  only  •■  •  umpemj  UiL 

leluaiion  fioin  pnMracHid  atody.  The  atudenl  will  pmhahly  be  aware,  that  j( 

In  addrtion  to  the  praetica  of  regnlar  aad  will  be  difficult  to  atq»ition  hia  ttna  lo  Iha 

Ibrmal  discuaaKin  al  ai^iated  tiniaa,aDd^aB  diflarealafNieaaf  atudy,  and  adhere  to  tlw 

questkms  previously  pn^aHsded.  the  pupil  apfiacUonitteiit  tiaid^  ;  bacsusa  then  mull  te 

Bwy.ifheiidiapDaed  to  blend  profesaiond  im-  oecaaioni  itben  Uenncniatingbuainesa  of  tba 

ptoventeiit  wiA  the  enjoymenta  of  aoeial  ia-  «Aae  will  piaduea  canaidenMa  irfeiutorkf  of 

teieourae,  ^ri**  eolMdenbIa  adiaataga  ^  emalaynaat.    This  howaiei  auut  ba  anJIt^ 

ceanrFHiiciuopoo  point!  sndpttnoipleaotlaai,  as  bras  it  can  ba.  cooalaiently  with  aduaat- 

presiiming  that  hia  companions  will  ba  cbaasa  lentioa  la  that  buainasa  i  lor  Iha  progreaa  ia 


II  those  who  are  IrsadiBg  the  Sams  any  ari  or  aewno*  n  (nail 

path  with  hiionlf.      Snch  was  lbs  habit  of  weltnfulatid  syitan  of  pursuit.     This,  pm- 

Biind  indulged  bj  lord  kaeper  North,  whose  aaed  with  Hadoiatiog  aaiiduity,  oiual  lead  ta 

•lample  has  belolB  bean  n&ncd  lo.    "  Me  that  piefcianey  nhicti  oan  alom  auiMe  ilia 

Mlintotbs  wnafpnUinaoaBFafaadMyoall  atodent  to  aaauaw  lad  maiaMin  IbU  alation  t* 

^),  which  mueh  imprairM  hin.  and  ha  was  Ui  prrfiMJon,  which  will  soswa  a  gratifying 

'luat  arnsilde  of  lbs  benafit  of  diaoonrsa  i  (iirl  ntaia  fasll  bis  pmious  laboiais;  and,  ha> 

have  obserred  him  oflen  say.  lhat(aAerhisday^  ing  aUaiaad  whi^  ba  mm  laticMl*  indidgt 

luding)  at  hj>  aigbt^  oongieai  whh  hia  pn-  Ihe  hapa.  that  iba  Mina  buhiatiT  and  pciaava- 

(iissionsl  friends,  whslenr  tba  subject  wai.  ha  nnoa  contiaaed  IhanoetiHwarai  will  cealiM 

made  it  Ihe  aubieet  of  diseoojM  in  (be  eoia-  thasa  auieipatinna  of  fwura  booour  and  dia- 

psny  i  for  (said  he)  I  nad  many  Ihinaa  which  I  linMion  which  ehiered  aad  itimalalad  him  ia 

am  sensible  1  forgot,  but  I  fouiid  withal  that  if  ttie  bulaci  of  hjs  oarear. 

I  hvl  once  lalheJ  over  Khal  1  had  read,  t  nil  Tha  obiaet  of  tkn  nola  haiog  not  oah  M 

'      ""  ■  ■    iM  how  the  slady  of  ibe  law  itwild  ba 

Itbenelicid 


ad  with  we  general  principles  and  piaeliec  of  of  spadilplsadiii{,aiaiy  mady  asaial  that  <• 
4w  law.  aspeeiall*  aa  unless  ha  is  sitiiulaily  conawndaboa.  Tha  leatnanoyof  air  William 
fciwaiiii.  hi  ■illima  ■iiirniiaiii  riiisi  fcvihiB    Jaaa^thenbra,wba,ibia^kBo«iawalMr 

,  p.  lft-S7. 

ll,g,™T:C*OOglc 


fcwaaali,  ha  will  tava  snttnant  lima  fat  Urn    Jaaw^  thenbra,  wba.  ibia^  ki 
>  8aa  bnbir  Konb^  LiCi  af  Laid  Kaqw  OnltdlHd,  p.  I»-)7. 
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jn,  ni  nill  iDore  dii^nf 

muunnn,  and  philcadrfL „  ,,  ,. ^  _^^, 

ridcnUi  ■ei^loanift  acnhlML    Hu  [ir«-  niiaonieihe  anitonUBdlTig,  u 

UlondiKwunelohiitnuutuioDoCthsuucti-  Iha  (amBd  penputtio  ajiilam;  wiuan,  vm  la 

•K  of  Iiicuii  hu  the  rullnning  pnsaigs.  [4  tdL  pnluiia  and  aulitila  aoFvcr.  ia  not  ao  hmjoun 

fMlta  rA.  p.  34.  S  toI.  inUvo  ect.  jx  O).}  Ua,  la  Uiidabl*,  «r  »  pnjfititlit*,  ■«  lh«  Ml 

**  1  ahall  not  —n\y  <»  lodaeed  lo  wiali  for  ■  aaca  ia  *  hicb  LitilaUH^  eilaifkc  \ti  wh  Ip 

mi  lliej  maj  «Km  lo  thoae  who  kre  ignorant  quirtionnhlj  be  perrerled  loteij  bKi)  pnrpot* 

if  Ifacir  ntiliQ'.    OarKineaafuaetiJ^td.  •>,  tat  w  nn  (ha  aoUoR  art* ;  ■admcBalB. 

ira  ii  ao  eiuHant  Ionic  |  It  U  admirably  cal-  ousnca  ituli;  which  maitj  iriituoua  naa  kivf 

culairc!  (or  the  mrpoMi  of  analysing  a  canae,  lor  that  renaon  decried.    There  ia  no  fear, 

af  enfaciin^JitteitieniMf  oraofqnlicin,dt«  lKme*eT,  that  cllher  Ih*  eontroclad  KM,  at 

ti«apaiBtaifidia)»ta,anfrersniig1b*n,witl)  Zaaa  aasd  Id  call  ii, or  aapandad pabi, eas  d* 

m  ipiigiDRblg  aimplicitj.  to  Iha  coun  or  the  any  tenl  niaahiet,  while  their  blowa  are  di* 

jnif  1  it  i*  Tedueihn  to  the  atriclni  rnlei  of  rtmed  and  renrainiid  bj  tha  lupariaMndint 

pBn  dialeciiaa,  and  if  *  wan  KiMtiOaillj  pcniaraf  bBOiBrL" 
tuahi  is  out  putalie  aan^iiiaa  of  iBanunf, 


SECTION  II. 
OF  THE  NATURE  OF  LAWS  IN  GENERAU 


Law,  in  its  most  general  and  comprehensive  sense,  signifies  a  n^e  o( 
MSlion;  and  is  applied  indiscn'miQately  Iq  alllunds  of  action,  whether  ani- 
ni^  01  ioanimate,  rational  or  irraiioual.  Thus  we  say^  tha  laws  of  mo- 
tion, of  gravitation,  sf  opdcs,  or  mechanics,  aa  well  as  the  laws  of  natura 
and  of  nationS'  And  it  is  that  rule  of  action  which  is  piescribed  by  some 
snperior,  and  which  ihe  inferior  is  bound  to  obey.^ 

Thns,  when  the  Supremo  Being  foraiad  dio  imiverM,  aad  crested  mat- 
ter om  of  nothing,  he  impressed  certain  principles  upon  that  matter,  front 
which  it  can  never  depart,  andwidioul  which  it  wotild  cease  lo  be.  Whea 
Iw  pnt  that  matter  into  tnotion,  he  estabCshed  certain  laws  of  motion,  t* 
which  all  moveable  bodies  mtisi  conform.  And,  to  descend  from  the  great- 
AM  operations  to  the  smallosl,  whei)  a  workman  forma  a  clock,  or  other 

S'eee  of  mechanism,  he  ertablishei,  at  his  own  pleasure,  certain  aTbitrary 
ws  for  its  direction, — as  that  the  hand  shall  describe  a  given  space  in  a 
given  time,  to  which  law  as  long  as  the  work  conforms,  so  long  it  coa» 
timies  in  perfection,  and  ansvrBrs  the  end  of  its  formation. 

If  we  farther  advance^  from  mere  inactive  matter  to  vegetable  and  ani- 
mal life,  we  shall  find  them  still  govemed  by  t&ws,  more  numerous  indeed, 
hut  ^ualty  fixed  and  invariable.  The  whole  progress  of  plants,  Irom 
the  seed  to  ^  root,  and  from  thence  to  the  seed  ^^ain  ;  the  me^uMl 
of  animal  'nutrition,  digestion,  secretion,  and  all  other  branches  of  [*39J 
vital  economy  ;  axe  not  lefi  to  chuice,  or' the  will  of  the  creature 
itself,  bin  are  perfonned  in  a  wondrous  involuntary  manner,  and  guided  by 
unerring  rules  laid  down  by  t^e  great  Creator. 

(I'his,  ihev,  ia  the  gwteral  aignincati(Mi  of  law,  a  mle  of  action  dictated  by 
■ome  snpeiior  being  ;  and.  In  those  creatures  that  have  neither  the  power 
B  thiith,  itof  to  will,  such  laws  must  be  invariably  obeyed,  so  long  as  tba 
crecnire  itself  etibsiata,  for  ita  axiatence  dependa  on  that  obediekce.     Bat 
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ylswi,  in  their  rooie  confined  son9a(l),  andin  wUchlt  is  out  presenl  busi- 
anm  to  eonsider  them,  denoM  the  tuIbb,  not  of  action  in  general,  but  of  &«• 

'  man  notion  or  conduct ;  that  is,  the  precepts  by  which  man,  the  noblest  of 
tU  Bubluniuy  beings,  a  creature  endowed  with  bath  reason  and  Treewill,  i> 

1     eommEuided  to  make  use  of  dioee  faculties  in  the  gessr^  regulation  of  faia 

\_    behavioui. 

Man,  conaidend  as  a  creature,  must  BecesBarily  ^  subject  to  the  laws 
of  his  Creator,  for  he  is  entirely  a  dependent  being.  A  being,  in dc pendent 
sf  any  other,  lias  no  rule  to  pursue,  but  sucli  as  he  prescribes  lo  binuolf ;  ) 
but  a  statA'of  dependence  will  inevitably  oblige  the  inferior  to  lake  the  will 
of  hira  on  whonr  he  depends  as  the  rule  of  his  conduct';  not,  indeed,  in 
every  particular,  but  in  all  tbose  points  whorein  his  dependence  consiata,  > 
This  principle,  Uierefore,  has  more  or  less  extent  and  i^ect,  ^n  proportion 
■a  the  superiority  of  the  one  and  the  dependence  of  the  othef  is  greater  or 
less,  absolute  or  limited.  And  conaequendy,  as  man  dependn  absolutely 
upon  his  M^er  for  every  thing,  it  is  necessary  that  he  should,  in  all  points, 
conform  to  his  M^er^  will. 

/       This  wilt  of  his  Maker  is  called  the  law  of  nature.     Foi'  as  God,  when 

'  he  created  matter,  and  endued  it  with  a  principle  of  mobility,  established 
certain  rules  for  the  perpetual  direction  of  that  motion,  so,  when  he  created 
m&n,  and  enduea  him  with  freewill  to  conduct  himself  in  all  parti 
[*40]  of  'life,  he  laid  down  certain  immutable  laws  of  human  nature, 
whereby  that  freewill  ia  in  some  degree  regulated  and  restrained, 
and  gave  him  also  the  facidty  of  reason  to  discover  the  purport  of  tbose 
laws./ 

^       Considering  the  Creator  only  as  a  being  of  infinite  power,  he  was  able 

'  tmquestionably  to  have  prescribed  whatever  laws  he  pleased  to  his  crea- 
ture, man,  however  unjust  or  severe.  But,  as  he  is  also  a  being  of  infinite 
touiioffl.  he  has  laid  down  only  such  laws  as  were  founded  in  those  rela- 

(I)  Thn,  pwbap^  I*  tha  atij  miim  ia  Undad;  nd  whm «a  nj  thM  tt  u  cht  Uw •/ 
•hiehlht  wonKtvcube  iirinlTiiwdi  Tor,  anrieilhat  eicfatennii  the  K|Uireoi  tquu*.  ■ 
in  lU  cun  where  il  it  not  applied  M  hnmm  nwL  of  the  pmwding  Mrm,  we  mean  noihin| 
Qondiict.  ii  mar  ha  svniidered  u  ■  metaphor,  mon  than  Ihkt  anah  ia  fta  pinpertr  n  paeS- 
and  IB  eierr  inaunoa  ■  nwre  appmpriai*  term  tiaritr.  And  the  won!  fav  ia  asM  in  Ihii  aeoaa 
_Buy  be  round.  When  it  ia  used  u>  eipniu  io  thnaa  caiaa  onlr  which  are  anneiioned  bf 
'the  openlioni  of  the  Deiljr  or  Creator,  it  oom-  ituft ;  aa  il  would  be  Ihonght  a  hitish  eiprea- 
pnltcaita  ideaa  Taiy  dillerent  rnMDthoae  which  (ion  to  nj,  iliM  it  ia  a  law  that  awm  thaHM 
are  included  ia  iii  (jgnillcaliaD  when  it  ii  ap-  be  while,  or  that  Gia  ahould  bum.     Whon  ■ 

e]ied  IO  man,  or  hia  other  cmtani.    The  lo-  mechanio  formi  a  clock,  he  eatnldiahea  a  me- 

tinna  Of  ihe  Almight;  are  hit  lawa :  he  had  del  af  it  either  in  fact  or  in  hla  mind,  aCeord- 

obIt  to  will,  «<^  fiMrf- lai  (,fl«r*.     Whan  ing  to  hia  pleaaon ;  but  if  he  ahouU  lente* 

we  applj  the  word  Jus  lo  OMIioa,  matter,  or  that  ibe  wbeala  of  hia  cknk  abould  awve  ooD- 

the  aorltaofnatureorofarf,  weahill  Hnd  in  tnrv  to  the  uaual  ToTalinn  oriimiliu  pirce*  of 

ererj  caae,  that  with  equal  or  gTBaterpropria-  mechaniani,  we  ooold  hardty  wiTh  any  pfo* 

ty  and  perapicnity  we  mi^  ha*e  uaad  the  pfiety  eatahliahadhy  naap  *f^J  '^  tBrm  ^ 

word)   faolily,  prgpcrTy,  or  ptcatimty. — We  to  hia  acheme.    When  lam  la  applied  In  nnj 

aay  thai  it  ia  a  law  of  motion,  thalt  body  pat  other  objert  than  man,iteea*ei  to  rontain  m 

ia  notion  bi  Ban*  mnit  for  «nr  wo  ibrwanl  hi  of  iu  ewaalial  iofrnUaal  idaaa,  via.  dijatw 

>  aliaight  liiM  with  Iba  aaaa  velooly ;  Uiat  it  ia  dieFiee  and  puaiahnieDt. 

■  lav  of  nalure.  that  partjclea  of  natter  ahalt  Hooker,  in  the  beginninf  of  hi*  Eccleaita- 

tfliaetcadi  Biber  wMi  a  Ibne  thatnriea  in-  t>e*]polJIT,Hk«tbaleanied  Jiidfe,has  wiihlib 

veeaelraa  tbeaqaaraofthadiataoeerraaeeeh  eOBpaiaMa  eloqueaae  iaierprrted  Jani  in  it* 

Mtv<r ;  and  mathenatieiuK  aav,  Ibat  a  leriet  noat  fmwral  and  eoopreltenaiie  umie.     And 

^^..^ht^  nhurrea  a  Rertain  taw,  when  each  mm  lariiera  who  treat  Ins  a*  a  science  hrgia 

■  bean  ■  eeftain  telalion  or  with  mah  an  aipluialioa.    Bnt   the  ediior. 


Moporticn  to  the  precediag  (em :  but,  in  aU  Ihoii|h  it  majr  aaeiD  areaunpluoua  ta  queetioa 
Ibeae  initaneea,  we  iDlxhl  aa  well  ham  need  auch  authorilr,  haa  thought  it  his  duty  to  iu» 
the  word  pm|Mr(f  or  fwlily,  il  being  ■«  mii^    |eM  Iheae  lew  riiMTtalioaa  upon  Iha  nsm^ 
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Ibepfo|>enTn(dl»aHerloniorainaBirai|^    aatioa  of  Ifca  word  l™.— C«, 
be.  or  to  fiaviiate,  aa  it  it  to  ba  aoTid  or  ei- 
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linu  of  justice  that  aijsted  in  the  nature  of  things  antecedent  t»  tny  poai-  r 
tiTB  precept.  Theae  are  the  eternal  immutable  laws  of  good  wna  en),  ts  / 
which  the  Creator  himself,  in  all  his  ditpensatioos,  conforms  ;  and  which 
ke  has  enaUed  hoiiian  reason  to  discover,  so  far  aa  they  are  necessary  for 
the  ctmducl  of  hnman  actions.  Such,  among  others,  are  iheee  principles : 
t2~ib*t  we  should  live  honestly  (3),  should  hurt  nobody,  and  should  render  to 
every  one  his  dae  ;  to  which  three  general  precepts  Jiutiiiian  (a)  bu  r^ 
ducod  the  whole  doctrine  of  law.  / 

But  if  ihe  dincoTery  of  thtse  first  principles  of  tl^  law  of  nature  depended 
Mily  upon  the  dneeiertion  of  right  reaaon,  and  could  not  otherwise  be  «^ 
tained  than  by  a  chain  of  metaphysical  disquisitions,  mankind  would  har* 
wanted  some  inducement  to  have  quickened  their  inquirite,  and  die  greater 
pan  of  the  wdrld  would  have  rested  content  in  mental  indolence,  and  igno* 
ranee  its  inseparable  companion.  As,  therefore,  the  Creator  is  a  being  not 
ontyof  infinite  ^MHMT,  and  wisdom,  but  also  of  infinite  ^oodaflsf,  he  has  been 
pleased  so  to  contrive  the  constiluiion  and  frame  of  humanity,  that  we 
ahould  want  no  other  prompter  to  inquire  after  and  pursue  the  rule  of  right,- 
but  only  our  own  self-love,  that  universal  principle-  of  action,  f  For  he  haa 
eo  intimately  connected,  so  inseparably  interwoven  the  lavra  of  eternal  joe- 
tice  with  the  happiness  of  each  individual,  that  the  latter  cannot  be  attain- 
ed but  by  observing  the  former  ;^.And,  if  the  former  be  punctually  obeyed, 
it  cannot  but  induce  the  latter,  fjn  consequence  of  which  mutinl 
connexion  of  justice  and  human  felicity,  he  *hae  not  perplexed  the  [^41] 
law  of  nature  with  a  multitude  of  abstracted  rules  and  precepts,  re- 
ferring merely  to  the  fitness  or  unfitness  of  things,  as  some  have  vainly 
mrmised,  but  has  graciously  reduced  the  rule  of  obedience  to  this  one  pa- 
'  lemal  precept,  "d^t  nun  should  pursue  his  own  true  and  subslantid 
bappineaa."/'  This  is  the  foundation  of  what  we  call  ethics,  or  natural  law;  / 
for  ^e  several  articles  into  which  it  is  branched  in  our  systems,  amount  tt 
DO  more  than  dentonstrating  that  this  or  that  action  lends  to  man's  real  , 
happiness,  and  therefore  very  justly  concluding  that  the  performance  of  it 
is  a  part  of  the  law  of  nature  ;  or,  on  the  other  hand,  that  this  or  that  «c- 
tioo  is  destructive  of  man's  real  happiness,  and  therefore  that  the  law  of 
Dvture  forbida  it. 
f  '  This  law  of  nature,  being  coera!  with  mankind,  and  dictated  by  God  ' 
I  himself,  is  of  course  superior  m  obligaiion  to  any  other.  It  is  binding  over 
I  all  the  g)ob«,  in  all  countries,  and  at  all  times :  no  human  laws  are  of  any 
Tsltdity,  if  contrary  to  this  (3) ;  and  such  of  Ihem  as  are  vahd  derive  ttQ 


^  li  u  nittier  naurkabit,  that  botli  Hurii,  hatataa,  utnTifUMs,  fUBisf,  &e.—  C>aiS 

in  biatnniluioaof  jDitinian')  lutitutH, ud  tun. 

diB  Inmed   ConnHnUtar,   wboaa    profeoBil        <3)  Lord  Ckier  JuMita  Holnn  bu  ib*  ■<• 

lawnini  Hid  rlrgaiii  tuM  in  tlw  tliiMiea  no  Tuoad,  Ibil  aran  ui  Kt  of  parliunant  mwU 

taiiuu  tiBtn,  lo  Htc  tmneiilf.     Tha  linniags  judge  in  hi«  own  eaiiaa,  ii  Toiil  in  iiHlf,  for 

•f  ibalnatitalea  ia  fu  too  pura  lo  admit  of  IhU  jura  njlwaaul  iiaiiitaiiitia,  and  ther  tre  I* 

kricninuuon i  aad  baiidei,  oox  idea  of  ho-  cu  V"-  (Hal).eT.1    WiUid«rci«DMiatbna 

■nariii  rnlljconTeyed  bj-ihevDrdaniDiinU-  bi^h  ■uthoriliea,  I  tbinild  conceive  ihal  in  na 

HK  tntiKTi.     I  ahould  prnvme  to  think  thai  oaae  whateTci  ean  ■  jodgr  oppxa  Ua  ova 

.     jail  WW  iiBEn  aigBtAaa  to  Ltb  hmuunblj,  oi  opiHon  *Bd  autbarity  lo  tba  olfar  v..)an<ld» 

afiih  dwrmini,  or  Mwimci  ;  andlbat  thitpra-  clinlionof  iht  lesialatun.     Hii  fniiince  ia 

ecDt  wu  intsndad  to  eotnpriae  IhU  rlaaa  of  to  interpcel  and  obej  ihe  nundnwn  of  iha  an- 

4b  tea,  of  vhich  tlw  violaliona  an  rainoai  lo  prgma  power  of  the  atata.     And  ir  an  nat  of 

■>ci*t7,  and  not  b;  immediite  hm  Famote  oon-  piiriiaaieat,  if  waaould  auppoes  aueb  ■  oaaa. 

•afwDoca,  as  dnnkcniKaa,  debancfaery,  pro-  ^toald,  Uka  ths  adia  af  Harod.  ~— — H  ■■ 
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•t  OF  THE  NATURE  [InvaA, 

But,  in  ordei  to  f^y  tbia  to  llie  poiticulu  flxig!saciea  of  each  indivi- 
dual, it  ia  Btill  necessary  to  have  recourae  Hi  reaaon,  whose  oflice  it  is  to 
diaoover,  as  waa  before  obaerved,  whu  the  law  of  nabm  directs  in  every 
circumetBace  of  life,  by  considering  what  method  will  tend  the  most  effea- 
ttiaUy  to  our  own  substantial  ha^juieaa.  And  if  oui  raaaoQ  were  alw^a. 
aa  in  our  first  ancestor  before  his  transgresaion,  ^lear  and  perfect,  unTufflea 
by  paasioaR,  imclouded  by  prejudice)  ummpaired  by  diaenae  or  intenme- 
raacoi  tbe  Oak.  would  be  pleaaaut  and  easy ;  we  ahould  need  no  otnur 
guide  but  this,  fiut  eveiy  nutn  now  finds  the  contrary  in  hia  own  exp»* 
tience  ;  thu  his  reason  ia  conupt,  and  his  UBderstandiog  full  of  i^orancf 

This  has  given  manifold  occaaion  for  the  benign  interpositifw  of  diviiM 
Frovidencsi,  which,  in  compaaaion  to  the  frailty,  the  imperfeclioo, 
{*43]  and  the  jjlindness  of  human  reaaon,  'hath  been  pleased,  at  aun- 
dry  tines  and  in  divert  manneia,  to  discover  and  enforce  its  lawa  by 
an  immediate  and  direct  tevelalion.  The  doctrinea  thus  delivered  we  call 
th«  revealed  ot  divine  law,  and  ^ey  are  to  be  found  only  in  the  holy  scrip* 
tures.^  These  precepts,  when  revealed,  are  found  upon  <w[nparison  (o  b« 
redly  a  part  of  Lh«  original  law  of  nature,  aa  they  t«id  in  all  their  consa- 
iiences  to  man's  felicity.  But  we  are  not  from  thence  to  conclude  that 
le  knowledge  oftheae  truths  was  attainable  by  reason,  in  its  present  cor- 
rupted state  ;  since  we  find  that,  until  they  were  rersaled,  they  were  hid 
from  the  wisdom  of  agea.  Aa  then  lb«  moral  precepts  of  tUa  law  are  in- 
deed of  the  same  original  with  those  of  the  law  of  nature,  so  their  intrinaic 
obligation  is  of  equal  aUength  and  perpeCiuty.  (Yet  undoubtedly  the  r»>^ 
ivealed  law  ia  infinitely  moce  authenticity  thui  mat  moral  system  wbidi' 
'ta  framed  by  ethical  writera,  and  denominatod  the  natural  law  ;  becaua*  . 
^  |ana  is  the  law  oTaatnre,  e^H'easly  declared  so  to  bs^y  God  himself;  th«  • 
jother  is  only  what,  by  the  aaaiatance  of  hnman  reason,  we  imag^e  to  b* 
that  law.  If  we  could  be  ascertain  of  the  latter  as  we  are  «f  the  former, 
both  woiiid  have  an  equal  authority ;  bnt,  till  then,  they  can  nevgr  be  put 
in  any  competition  together. 
I  Upon  these  two  foundations,  the  1&w  of  nature  and  the  lav  of  revela- 
dtm,  depend  all  human  lawa ;  that  is  to  aay,  no  human  laws  should  be  anfr 
fared  to  C(»itradictthe8e.i,  There  are,  it  ia  true,  a  great  number  of  indifle- 
rent  points  ia  which  both  the  divine  law  and  the  natural  leave  &  man  sjt 
his  own  liberty,  but  which  are  found  neceaaary,  for  the  benefit  of  society, 
to  be  restrained  within  certain  limits.  And  herein  it  i^  that  human  lawa 
have  their  greateat  force  and  efficacy ;  for,  with  regard  to  such  pointB  as 
ire  not  indiflerent,  human  lawa  ar»  caily  declaratory  of,  and  act  in  subordi- 
MlioB  to,  the  former.  To  iBstance  in  the  case  of  murder :  this  is  expressly 
forbidden  by  the  divine,  and  demonstrabty  by  the  natnral  law ;  and,  from 
these  prohibitions,  arises  the  true  unlawfulness  of  this  crime.  Those  hi^ 
man  laws  liaX  snnex  a  punishment  to  it  do  not  at  all  ineroaae  its 
J*43]  moral  gtult,  or  'superadd  any  fresh  obligation,  in  fan  eonseimlue,  to' 
dwtain  from  its  peipetralion.  Nay,  if  any  human  law  ahould  al- 
few  OT  injoin  us  to  commit  ft,  wo  are  boand  to  tnuMgress  that  Innnan  hiw, 

A*  ohiUnn  of  a  ccitain  u»  to  t»  diin.  tlw  be  dccUnd  toU  br  ihe  M^  ntibontjr  (f 
|nd|e  o^l  to  T»igD  hii  i^c<  ntbci  tkaa  b«  wbidi  it  w*i  oidalned.  Ths  leamra  twli* 
fsnlisTT  ta  it*  ticBMioa:  lot  il  cmld  nolj    huaulfualaos^lb'scNuioaiap.  St.— Cs 
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«  «lte  we  nnist  oSeai  both  th*  ■■tunl  tmi  the  divine.  But,  witli  regaid 
II  Butwa  thai  ue  ia  Uuai*el*M  indifTiHeKt,  u»d  ue  not  comimaded  m 
fbrtidden  by  tboa«  aaiMrior  Uws, — nteh,  Tw  iimuac«,  m  exporting  of  wool 
iHO  foreign  couMiiea,— W«  the  iofonor  legialstme  hu  scope  and  i^por- 
Qy^  (0  interpoM,  lad  i»  nalu  thu  Mtion  unlftwfnl  which  befbn  v-am 

MMl 

It  nam  were  to  lirv  i>  ft  M^  of  ■atvic,  mcoanected  with  other  todin* 
dnb,  there  wmld  b«  no  ocoMioa  fw  tmj  othw  hwa  tfaui  (he  law  of  iw> 
tnra  (4),  wad  tbe  law  of  Go^  NMiber  ooutd  toy  other  Uw  yoieibly  exiit: 
bralaw  always  nipposMMMWBupeTMr  whoiatomake  it;  and, in  a  slaW 
If  BMws,  WB  am  all  oqaat,  widioat  any  other  auperiar  bnt  Him  ^bo  ia  lfa« 
■dhor  of  owr  being.  B«i  man  waa  feimed  fei  aoetely ;  and,  aa  ia  demon- 
•tnled  by  the  writoi*  oa  thia  aid)f»ct  (b),  ia  neither  capnble  of  living  alone, 
aor  iadecA  hna  the  coonga  to  do  it.  Howerar,  aa  it  la  ii^MMuble  for  tb* 
whale  race  of  mankind  to  be  united  in  Mie  great  aocieiy,  thw  nuai  acceasa* 
rilj  divide  into  many,  and  form  aeparate  states,  comimmweBluia,  and  nationa. 
ntiraiy  independent  af  each  ouar,  and  yat  liaUo  to  a  nratual  intercoutae. 
/  Reaca  arises  ■  third  kiad  of  law  to  regwUie  thia  mulual  iDtarcouraa,  called 
'  "  As  law  «r  natims,"  which,  as  none  of  Utese  atatea  will  acknowledge  a 
wpetionty  in  the  -o^r,  eaaaol  he  dictated  by  any,  hut  depends  entuely 
ipei  the  nilea  of  nalvral  law,  or  spaa  mutual  compacta,  treatiea,  leagues, 
m  ipaeaieMta  between  these  several  coBtnumitiea :  in  the  c<»Btruction 
■Iso  of  Which  compacta  we  hanre  no  other  rale  to  reaeM  to,  but  the  Uw  of 
aMars  r  being  the  only  one  lo  which  all  the  conununitiea  are  equally  aub* 
JM* ;  I  and  therefore  the  civil  law  (c)  very  juatly  (^Marres,  that  qitod  nottyy- 

Thua  mnch  T  thought  it  neceaaary  to,  [vendae  concerning  the    [*44] 
hvofaaaiTe,  the  ravealad  law,  and  tbe  law  of  nationa,  befwsl]»(^  ^ 

eaeded  to  treat  raore  fnlly  of  the  principal  auhjaet  of  this  aectioB,  ouuicipnl  ; 
(  )»  dvil  law  ;  that  is,  the  niie  hy  which  paiticulBr  districta,  connuuutieak 
'  trnaiiona,  are  goreiiied ; , being  thna  deuwd  hy  Justini^  [J)  "jus  tieiU 
tit  fBsrf  fttii^na  tHi  pofmlut  eenttititU."     I  call  it  aiiHMeyaf  law,  in  com- 
pliince  with  common  speech  ;  fpr,  though  strictly  that  expresBion  denoW 
iIm  particular  customs  of  one  single  ntunidpiam  or  free  town,  yet  it  may 
«i>h  sufficient  propria^  be  applied  to  any  oae  state  or  nation,  which  ia 
|svemed  by  the  same  taws  and  cnstoma. 
/     Municipal  law,  thus  uuderslood,  u  properly  defined  to  be  "  a  rule  of  civil 
I   Madaci  preschbed  by  the  anpaame  power  in  a  Blate,  comnMndiag  what  ia 
\  li^  and  prohibiting  what  ia  wmng.^  (S)    Let  na  endesvoiir  to  explai* 


''    ^-*°*»rf.  '  T.  g.  I.  MlfMH  WHh"»MW»- 


«4Wkt,t. 
(A  Jiiil.La.1. 


<t).nMUwarnMn,«Bonlii^,«lMb  and  gM*,  *■  lb*  >u|wriar  id  ■  pwbet  r*V«kBa 

mmm  d>  doiT   lamid*  <m'«  Mifhboiu,  is  m  awikT  of  tlw  Hopl*,a(  ih*  pBwm  » 

*°aM  MBKC  he  wvucd  in  ■  mtMOtj  sWak  wbMlt  Iba  B^wiljr  diUi^B  tkeir  mntluri^ 

rf  ■■>«,  to  iiikh  thalmaaf  aiMntiir  of       (•)  Tbo^  tlw  kuaal  jadfi  tnau  ibia  ■• 

""".  iBm  fMiieuUrbr  ffM,  bum  sisiii^  klaToanwailDUiaai  jel,  <*>>■■  >I  wsuatia- 

**•■*»■£ iMn.ttbni  riMriMMi*t*tagiith«r  «d,  it  wiU  Mt  paihapa  appMr  id  HtinhMoqr 

raiii  Hl^or  iwlipaii4«U  oT.  iIm  unkuaioni  ■•  Itw  ilaliBilioB  o(  oivil  u  nramcipd  law.v 

•■tpUrgimfBnwac     Tht  tivlaqMlu^of  ih*  law  a^ltelwd,  eilad  aba**  liaB  JwttiBi- 

^In,  dun  Itw  Hippeaid  •^inliM  of  auk-  tiki  fat  »n>i»»>int.  it  iatiiiM  fttm^n  riwiarw 

F«fc»atBt»ul)li«,     Tlw  afnnr,  n\»  wMld  art,  aaaafiiwi  ju  aaWii  i^n  jm  j> 

*^ntaandnibmtkata«  inaMMa«/>iv-  awHcmwk 

WinuybethB^ailMliMteMoflba*)!*  '^^- -'-'-■>- ■ ■-  ■ 

Vol,  I.  ,  S 
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'  its  nveml  prepertiuB,  la  they  btIm  ant  of  lUs  deliiiitioa.  '  And,  first,  it  ia  a 
rvie  :  not  m  transient  nddm  oid«r  from  a  aupertor  td  er  coiicenuDg  k  jmX' 
ticutsr  pflTScm ;  lut  •omsthing  pennuMnt,  mifortn,  mhI  univenMl.  Tbere- 
fore  a  particular  wH  of  th«  IflgislaOBtt  to  confitcate  tbe  goods  of  Titius,  at 
to  attaint  him  of  high  treasra,  iIom  not  eiH«r  into  the  idea  of  a  municipal 
lav ;  fbr  th«  Operation  of  this  act  ia  apent  upon  Titiua  only,  and  baa  no  r*> 
lation  to  the  communis  in  general ;  it  ia  rather  a  sentence  than  a  law. 
But  an  act  to  decl»«  that  the  crime  of  which  Titiua  ia  acc^ed  abUl  be 
deemed  high  b'eaaon  ;  ihia  haa  ponnsliency,  uniformi^,.and  nniveraali^, 
ntd  therefore  is  property  a  rmla.  h  ia  also  eaUed  a  nti«,  lo  distinguish  it 
from  ocfmca  or  eomutl,  which  w*  an  at  libeny  to  follow  or  not,  aa  we  ■«< 
proper,  and  to  judge  upon  the  reaMaaUeneas  or  oareasonEtbleDBBa  of  the 
diing  adrimd :  whweaa  our  obedience  to  the  low  depends  not  upon  our  ap- 
prebatioH,  but  upoa  Ae  tumktr't  vill,  Counael  ia  only  matter  of  perauasioo, 
law  ia  matter  of  injunction  ;  counad  acta  only  upon  the  willing,  law  tipon 

the  lUTwilling  ^ao. 
[*4&]        'Ilia  alao  called  a  ni2«t  to  distinguiah  it  front  a  cotn^Mcf  or  agrm- 

tiunt;  for  a  compact  is  a  promise.  fHoceeiling/rosi  ua,  law  ia  a  com- 
mand  directed  to  us.  The  languaee  of  a  compact  ia,  "  I  will,  or  will  not. 
do  ihia  ;"  diat  of  a  law  is,  "  thou  shalt,  or  riialt  not,  do  it."  It  is  true  there 
is  nn  obligation  which  a  compact  caxrieawith  it;  equal  in  point  of  coo- 
■cience  lo  that  of  a  law  ;  but  then  the  origin^  of  the  obligation  ia  different. 
In  compacts,  we  ouivelvea  determine  and  |»omise  what  eball  be  dona,  be- 
fbre  we  are  oUiged  to  do  it ;  in'  laws,  we  are  obliged  to  act  without  our- 
Mlvea  detemnning  or  promising  any  thing  at  alL  .  Upon  these  aecoirau 
law  ia  defined  to  be  "  a  ruUJ" 

Munieipat  law  ia  dao  "  a  rule.o^citni  eoniuct."  This  distinguishes  mo> 
nicipa]  law  from  the  natutal,  or  revealed;  the  former  of  which  is  tbe  nile 
•f  moral  ccmduet,  and  the  latter  sat  only  the  rule  of  moral  conduct,  but  alas 
die  nd4  of  faith.  These  regard  man  aa  a  creature,  and  point  out  hia  dti^ 
to  God,  to  himsair,and  to  his  neighbour,  ctmaidered  in  the  U^it  of  an  indir 
.vidua].     But  munieipal  or  civil  law  legazda  him  also  aa  a  citilenf  and 

the  finl  bruirh  of  tha  definitian  ;  "  A  rule  of  fatienjt  nntt  jjf6tiibti^mt  eaittrmia.—CM.  At 

aivil  cooduct  fjetctWiti  \>i  the  luprenc  power  L<;(.  Hh.  i.  e.  ft 

ia  a  aute."     AnI  ibe  hilar  bmaoli,  "com-  The  dMcripUoB  of  lavgitonb;  DmhomIw- 

B»ndiniwh»tii  right,  •ad  pnJiilaiin j  whal  ii  bc*  ii  paAtpa  i^  laalL  pcrfeoi  and  Kiiifuio> 

«roii«,'^om«irhfrli»>uperfluou«,orcoiivejr  plj  thM  ain  til  her  la  (ouud  or  cun«iveJ:  O] 

a  dslaciiT*  id«  of  ■  nniBicipil  U>ir ;  fcr  if  U  ttyi  rt  lltain  im  t*  taXtr  Mi  ^  nrMpim 

lawMMlf.tlwnwhiitenr  HonmmBTHkiinfht,  tj,  ^rc.  wir«M  fc*(»«»  ii»ii»I™'™»i-M. 

and  whM  il  pnihibiu  !■  wrong,  ind  the  ekiiM  „  „,  ,3  ,V7JI..,  ,!  JlJ,  ,,™*-,  „m,!j,^.  ' 

•wBuld  l»  iwignifieuit  mnudogT,    Bm  if  right  Tl^iV    .    ifil'I:^   C^        iZ 

*n<l  wrong  .ttloV  rrfffiydw  th«  l.w  of  ri  W  «*U»l  pii.^,  *"  ■*  ir'  •*»<  •¥»• 

tnr»,  then  the  drUnilion  will  heeome  deAeienl  f''  ••'  *'^'  *"■  **ri"  '  «F""  ^"f», 

or  eiTOneoui  j  fiit  though  the  mnnicipal  liw  '"^■T*  *  •*"  *••*!*"  -^  J<«[~»  ifiapi^ 

awrwUiMnoriwierooDimHid  what  j>  wiOBg,  f^rvi,  tO*<M  'I  ovM**  '«v«-    ra*  |>  »itt 

ytt  io  tan  IboBnnd  iiutuce*  it  fiirhtd*  whtt  ^Mhti  <^  n't  h  r}  vOti.     "Tbe  dasia 

la  nBr^=tr-fMiila  an  uMtnHfed  pei«n  to  ud  afataat  «r  lawa  i*  to  wneitain  -Hhat  la 

kinabanorapartridgei  itfeftiidaaHnto  )«a.>Miii«iU^>iMl*:  '      ' 


t  iHriBC  awvad  aaiwn  mm  la  diaaareiea.  K  m  pnrtannail  ai  a  ■■■••■ 

yw*  aaaa  Hipwntieat  it  foiMi  ■  aaa  t*  nl  «idiMa«a,a(|ual  nd  mpBtial  lo  all.    Thn 

any  aboraa  w  a  aenaM  wilhMt  w^Dt  tka  t«  Uw  wJfiBBf  laW|Whiel».fatTanoaamaaoii», 

•ax.     Now  dl  theae  aela  wai*  perleMlv  right  dl  aM  aadar  aa  eUigaliim  M  obeT,  bol- aa. 

'brim*  the  pnAMiMB  af  iba  wmieipd  law.  ftMHj  b«iaaaa  dl  law  ia  iha  iarantioa  and 

The  lattar  olaoaa  af  Dua  doS^iaa  aaaoa  la  pft  of  hwvaa.  tte  aaliiaaat  af  wiaa  mob,  lim 

f*9  baan  lakaa  frea  Ciena^  daAnMaa  af  a  aamatian  of  arcrjr  oSutaa,  and  iba  ■anatal 

tawofnataRilliDiitkpaTkipa  il  it  then  Am  aaw^Ml  af  Aa  Matai  to  lira  in  oaofcnai^ 

I  traat  iha  otiieainDi  Iwi*  auBoatad;  £aa<N  with  wWak  >•  tb»  dnt^  of  orer)  iadividml -ia 

IMIM  r^m  iuteiaManl  fu>iMM,f(A  waia^."     Ont  L  aM;  .inMril^-C*. 
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bonnd  »  other  dittfw  ig<niid»id«  utiighluM  rtim  tho—  gf  iiwri  wtim*  mi 
nUgwn;  4iiu«a,  wUofa  h«  bHi«nea^iBlij«B07iBs  t)Mhm««M«(ih« 
eommcm  ynion ;  md  which  hhhhum  bo  «iM«  lawai^fc*  do  coDiiibute, 
•D  hit  put,  M  thb  sabnanmea  mal  pMM  of  tb«  •ocietj'. 
/  !l  is  bkswiM  »»  rak  araitrifarf." "  Bmwim  •  hue  nariution,  oonfinad 
I   h  ihs  bnut  of'the  titgisuur,  irithoM  nsnifcMing  ituir  ^  mbo  «it«nid 


nin.cu]  never  be  properly  t  law.     Itiavt 
tt  d  v  the  pefl^  who  am  to  obey  it.  I  I 

n  ivu)  b«-made,  U  OMltor  of  wtTj  iWM  hidifferaiiM.     Il 
I  by  niveiMl  tnflitioit  uiil  l«itf  prunoe,  wIMi rowwow  ai 

Hmr  hw  «r  £ii|!f«id.    It  MMF  be 
fhf  Am  porpM*,  M  k  don*  wtw  ie* 


dvthepeo^  who  am  u  obey  it.  I  BatdteMamiMT  in  WhiiA  ibis 
'         ~  *  of  wtTj  MMt  hidifferaiiM.     Il  may 
1  l«itf  pTMOoe,  wyeh  mpfmm  ^ya*n 
pobliMtim,  udiethocueor  the  oohhmii  l«w«r  £ii|!f«id.    It 


Mtifieil,«tM  voce,  by  offiura  upoiRMd  fhf  A« 
prd  to  procUnMlioiiB,  and  bima  ocU  «f  wliHimn  u  an  appoiM- 
«d*  w  be  {Mblicly  nadineharchta  ondsthHHMmbHM.    It  may    [N6} 
luttybanaiifiM]  by  writing, prhMlfif,ordMlik*t  which  {■  the  g*- 
B«nl  coune  t^en  wiA  all  our  acta  of  pwlianient.    Y«t,/w4Merar  way  ih 
made  um  ar,it  is  incombentoa  die  pTOllitigauwtlodD  it  in  die  moat  priiUe 
ind  perapjcuoos  manner ;  not  Htto  Oaligidft,  who  fsccording  to  Dh>  Casaius)      ^ 
oRMa  his  laws  in  a  very  amall  cfuntMev,  am)  hong  Aem  uponhigh  pifr' 
,  Ian,  the  ntme  efiecuwlly  W  ensnare  Ae  peoide.     There  ia  atill  a  niore  mi'  ' 
'reaawiatde  method  than  ihia,  wMeh  ia  caUod  m^ngof  lawa  »iMit^(o;  V 
whea  tfm  an  acdon  (tndiArent  in  itaetf)  ir  eOmmitted^e  legislator  them 
'for  the  tint  time  declarotf  it  to  have  been  a  crime,  and  inflietB  a  pMtiahmetil 
^lon  the  person  who  haa  conanitted  it'     Here  it  la  impoaatble  ihst  dn 
pUtj  eoiUd  fcfreaee  that  an  action,  innocent  when  it  was  done,  ahoufal  fee 
■ftenraria  converted  to  guih  by  a  aUbaeqneRlhw  ;  he  had  therefore  no 
CUM  to  kbatain  from  it ;  and  all  puniahroent  for  not  abalainiitg  moat  (rf 
Mueqaence  be  cnwl  and  nbiest  (»).  (IS/M  lawa  «hOutd  be  therefore  made    } 
taeomiMace  m/ufiirv,  and  be  noijfled  before  tiietr«oromencentent;  whiJih 
iain^ed  in  the  term  "^n^icniod."'  But  when  thia  rule  ta  in  the  usual 
.    RUner  aOdfted,  or  preaehbed,  it  ia  then  the  aubject'a  btainesa  to  be  tbo- 
nugbiy  acqiiBnitBd  therewith  ;  Ibr  if  ignorance,  of  what  he 'mi^AMcnov, 
were  admitted  aa  a  legitimate  excose,  uie  laws  would  be  of  no  efiect,  but 
■igfat  ilwaya  be  etudMl  with  impunity  (6). 

/  Bm  fanher  :  mimicipKl  taw  ia  "  a  mie  of  tMl  omduet  preacribed  by  tkg 
ftifrmt  fuiotr  in  a  ttalt^     For  legislature,  aa  waa  befmv  observed,  is  the    ^ 
gnaicst  act  of  aeperlocitj  ih^  esn'be  exerciMd  by  one  being  over  aitodier. 


'-l._l«,ur 


*  ^  A  fnvile  Bfllim;  and  wtwB  «■  V  >inM>  p«  wv 

'I."»»«»Mt/««l«i',  we  perlups  «I*»ii  ini  ._  , 


W  Mnjr  inmuiee*  htneAj  aeonrMd  of  feet  frcmi  Arn  Atxt.     \  Kmf*  Com.  4'Jt^- 

*■>  d  PhKhmM  M)ua(  ffte  phof  M  *e  iedlM.n--TWhnt.IM.    TVnaoaMitatkn 

pM|lhtno<;t)rl*gdnUtiaafamtb«lnt  oT  |hs  Uniiad  Swiw  prcMnto  CMfrw  h«a 

■q;  of  Mm  nnioo.  m.   1.  Let.  SI.  I.  T.  R.  puiing  any  tr  put  ftef  Jaw  :  irticte  1.  hcl 

WlMiMiMnimdtH  b*3a9M>.9.  e.  )3^  3.  |  »'-«o  utide  1.  meet.  10.  4  t.  enntm 

■a' imsowIt  ■>  i*  pWTidMidMlteaMibiU  «bt  MM*  liantf  wwiig  m)t  M  )hm  riu«>  tam 

'"i""™™  M  ■  fsture  DMivil  ^y.  or  kw  inpiurtnf  Ihe  obtigmuon  at  caaatcttf 

Il  ma-York,  evnj  law,  Nnl«H  i  dHTcKnl  Br  «^*m  /Ktiiliwi,  ia  onl)'  meant,  Uwi  rt- 

fr* >  ftwnlti J  UimiB. t^t« alhot oh  A»  lathn  W«aHM<  notelvH  iMIlrn.    7  John*. 

-7^>>iV*fUrllM^o(uafiaalp«iH*.  B.  477.  3  IMIm  3M.     Sac,  karnrw, «  Pmm» 

:  !^  ■"■  <81,  Ki.  JuMio*  JofamaaB>a  «iuoa. 
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m  Vlt  THE  MJiTIXlE-  pinMw 

'  Whiiwfcw  ifck  nym/it  t»lh>  wty  WMWofialwr,  lUl  i»  be  ii»«d>  by  lh» 


iigirt  ibst  iMlMigs  Id  (he  Mmnipiigr  of  «  Mu«t  ti4M«*«r  ttiat  •oxweifMgr 

b>  ladgwl,  of  niluBg  Md  MJwniWg-  l»Wa. 
V  '    Tlwooly  tau«  sndiMMMl^rawdBtiMt'oCaMMllP  an  A»  waats  md  dw 

'£BUs«f  Wdiyidwk.^  HMtkMwwMn.MMm^  with  Mine  ihwnUMl  w»t 
IH»,  ihWttMMawr  i(M«iui*.wh«i'th«n«MM«iokiliia(«  kMiiMv 
wthM  «a0rat «  oinii ;  toA  tfaiw*.  Awn  tbs  inpulM  of  tcMli^  m4  thwgfc 

'  a  twt*  oMiMt  wuW  Md  wwlutwM*,  iadindwla  incit  totiMhar  in  k  latyti 
plain,  enMMd  inta  «•  nngijul  flMHnath  tut  cboM  tba  uluat  ■»»  |n»MM 
to  be  thw  gQvenui  Thia  ••li0a««f  m  «DtiMUr  Misting  unooniMctnd 
aute  of  a«tui*t  i*  too  anld  l«ib*Miioual|^  admitled ;  and  baMM  it  ii  pfauiir* 
^  o«DliMli<Miy-tQ  tino  roiaidad  accawiia  of  tba  primitlva  ongiK  «f  owair 
kind*  and,  ihaii  praaaCTaliaHi  tw*  iba—and  ymtm  aAuwuda  i  both  wbioh 
MeiaafiaaUd.b^tttaveanaiaf  suj^hmiliM-  ThMa  fooaadtha  6tm  b»* 
t«nl  society,  aiptosig  (hMtselyes ;  which,  evety  day  exteadii^  iw  Unuia^ 
laid  the  fiiat  though  imperfect  nidinania  of  «iw  or  political  wxiiptji :  a«4 


vhereinthe  patriaroha  app^^  to  have  lined,  it  aeceaaanly  aabdindad  ttsetf 
l^r  vahoua  Baigraliona  iuM  BMra.  Aftervaida,  m  apioiiltBca  iacvaasMU 
mbitii  employa.  and  wn  mailHMB  a  nwch  groalar  nun^  of  handa,  migwn 
tiona  bfcsme  Uaa  frequeM:  and  ranovs  tiibes,  wluch  had  formarly  aepn* 
,  Mle4,  leuoited  anja  i  Mmatiwea  by  conqailaioa  and  G4BqI)ea^  ionwtiaMa 
hp  accident  and  smBstimaa  peih^ia  hy  esnpact.  t  But  thongh  sooii*^ 
had  Bot  its  foinud  beginning  Ifos  any  ceaveolioa  «[  individuala,  acUMod 
tiy  ihair  wants  and  f  hair  faara ;  yet  it  is  the  «tMs  of  thea  weaknMa  and 
Imperfectim  tfint.  kmi-  mankind  together  i  that  demoMtnlei  the 
'  ' '  '  that  ihorefore  is  the  aoUd  aind  nsiural  f 


qf  this  uHion  i,  and  that 

««U  aa  the  csvaal  of  cirfl  aoeiaty.    And  thie,  ia  what  we  mean  by  ihn  ; 

fKigiMdcoWnfitof  apcietyi  whioh,  thongh  poiha^  in  na  viaianceitfaM 

ever  been  fortnally  exf^owod  at  the  firat  inaiitiitioa  of  a  atat«,  ya| 
[*4S]    in  saUna  aad:  i«aao»  wwU  always  b«  imdaisiood  and  iiwUed.  *in 

thevaiyatitof  asaociaiingt«tether:  namriyidtavthevdwe^MMM 
ptotect  ell  iu  paOa,  and  thi^  e^veiy  paft  ahould  pay  oUSenoe  ta  the  wiU 
of  the  whole,  or,  in  other  words,  that  the  coniniinitr  shonld  guard  the 
nghts  of  each  individual  member,  sod  that  (in  return  Ek  tlus  protectian) 
each  indrvidnal  should  sobmit  to  the  hws  of  Ae  comnnmity ;  witfaoni 
Vhich  submiasim  of  allit  was  wpossible  that  protectiaB  should  be  nsOHidy 
ettonled  to  any.  i    / 

'  For  when  civH  society  is  gacs  formed,  govemmeDt  at  the  same  tine  ro> 
'  suha  of  course,  aa  necBtaaiy  to  preserve  and  to  keep  that  society  in  order. 
Unless  aome  aapenar  b»  eonatuutad,  whas*  comnumde  and  deciaiona  aB 
Aa  membera  are  bound  lo  obey,ihey  wonMatil]  remaia  as  in  astute  of  a» 
lure,  without  any  judge  upon  earth  to  dotioe  their  aeienal  rights,  Md  i«r 
dsMB  ibair  aeranl  wvopga.  J  Bvt,  ■■  aU  tbs  momhen  which  eampoee  itilo 
Socie^  were  naturally  equal,  it  may  be  aahed,  in  whose  handa  aie  iha 
nina  orgovaramaBt  to  benatnistad?  To  thia  thegenemljuawwksaayt 
oat  the  sppHeation  of  it  to  particidarcaaM  has  occasioned  one  half  of  thoso 
mischiefs,  which  are  apt  to  proceed  fram  ntiigiitded  jmditifial  uaL    In  go* 
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twenl,  an  ntMlMndwni  Kgm  *M  g»f«tMieM  «bnM  h»  nfwaiin  Wih^ ' 
^•TMna,  in  wtwmilWMqaalWMsniiKMHIwIy  iotofbtin4t«he{MHaiiMM 
«r  which  ■iianongiiM«ttribwM»«fUm«towMRphMM>Jl7«^0AtfaeM< 
ynms  boing ;  the  Ara*  ifami  rtqaMH*,  1  Meu  of  wMon,  of  gAodiMn, 

^' aatf  «r  p9WMr :   wfadowit>B  <lto<»inrtw  wiiawoeit  gf  th»i— iwiwity^     . 
!    lOodiwM,  toMdwTAn-ktwKjwtopaniUft  Am-imI  intafMtf  aad  MhangLfeg      ) 
.     «r  powvr,  10  curf  Ihia  knowtwlfa  isd  iMeMian  into  motiok.     Tbf*e  a» 
*e  nuuni  flmndmiiMa  af  wbtttmtgjtty,  and  tboM  u»  ih*  nMfoiaiiw  ih« 
Hfht  w  b«  feond  hi  m«ry  iraU  flvnatiMttad  finuM'  cT  gxunim— t. 

How  the  sevenl  fotlBB  «f  gwWuMWW  vm  ncnr  aea  in  the  WotU  at  fim 
ketwlly  b«f«n,  {■  niBtier  of  great  vhcMWiiitf,  and  hw  ODcaminad  infloit* 
Ibptte*.     h  ia  not  my  hatJwaia  at  iniiiMinn  to  aiMr  fnto  aaf  •! 
9um.     However  «b««r  t>»8*>>.  «r  h^  *«hM  light  aoaver  4mt  aah-    [Sft] 
iM.therei8aiidinBM'be  t«allof  tb0niknp»eiM,ii!iiBabime,  ^        ' 
Kihiie,uiicoMnMedBtnhdrit;r<l'>  whiehdia^rawtMM'Mi^tfi^wrtlnngte 
dT  aeveretgrn^,  reride.     And  tUa  aoihnil^  la-pUevd  i«  tlina*  handa,  wlwro'     ' 
in  (according  to  Ae  opiniM  sf  the  fowdaiw  of  avdi  rMMMive  atatea,  nAm 
txprearfy  given,  or  etrfleeted  from  Am*  taail  wpffMbtacm)  Iba  qoalitieB  re- 
qmaite  lor  supramscy,  wiadom,  gmdnaas,  taA  power,  a^B  the  naat  likely- 14 
he  Tinntd- 
/  The  polMeal  writ«ra  oT  aatl^ailT  wiU  mm  alhiw  mora  tfaaa  Aree  ruguin  \ 

.  fornia  oT  gevernTnent ;  the  ItrM,  wheit  the  aaveieign  power  ia  lodged  is  a*  i 

'  anragBte  aasembly  conSiMiftg  of  all  tiie  free  iMmben  -of  a  oaniiiiaiHM;  I 
Mich  18  catted  a  democtwy  ;  Ae  MeoBd,  when  it  h»  Mgad  ia  a  oonHah  > 
MKipneed  of  aeleet  members,  «nd  then  it  ia  atjrled  as  Kiimoenaj  i  the  Int^  I 
when  it  Ik  ettruateH  in  the  hands  of  a  aingifl  »ema,  anddnn  it  takea  ih*  / 
itme  of  a  monarchy.  All  odter  s|w<»«a  or  govemmeo*,  they  aay^  aia  ' 
either  cormptionB  of,  er  reduciMe  to,  (heao  time.  / 

By  th«  Bororeign  power,  a»  wte  tmfMm  ebeerved,  la  meant  ihe  makU 
of  laws ;  ftir  #hOTe*«r  that  powwr  waidea,  aD  odiera  rnnat  aanfotmift  aaa 
b»  directed  by  it,  whateww  appeannoe  the  otitWM>d  form  cad  ednwiatn* 
tfon  of  the  goVemmom  may  put  on.  Per  ii  ia  m  any  time  in  the  aftioK  of 
Ah  legialatura  to  alter  ihu  ram  and  idminiatfkrion  by  s  MW  odict  or  nilbi 
■ad  to  put  dte  execution  of  the  laws  into  whai«t«r  naads  it  pteaMo ;  by 
constituting  ode,  or  a  few,  or  mai^  eXetMifW  nugiMiWea :  ud  aU  thi* 
ether  powers  of  the  state  HiitM  OboV  ito  legtalMiire  power  in  the  diedaiig* 
of  their  severd  ftrnctiotn,  or  «lM  ut*  connJluMsn  ia  at  an  end. 

^On  ^dem6cniey,whw«^  right  efmaUnglawa  rerfdeaintba  imoyi*  at 
hnge,  flDblle  vime.  Or  goodneea  of  tnt(«Mion,  ia  mare  likely  M  be  Mnd, 
Aan  etther  of  lh«  other  qualities  of  governments  Popular  aasemUiea  an 
fteqeenliy  fooHah  Hk  thoit  eMtrlvKnoa,  kttd  toodi  in  their  noculim ;  bol  :^ 
generally  mean  to  do  ih«  thing  that  to  ri^  and  Juu,  and  havn 
ihraya  a  degrM  of  palrfotiam  Or  polrfie-  spiHL  In  'ariatoeraciea  ['SO] 
Aete  la  mMe  wiadom  to  He  ibohd,  thn  fat  4w  other'flmnwa  of  go-  ^ 

Temmenl;  bOhigtMMnpoaed',  or  Intended  to  bo  dompoeod,  of  the  most  eetpei 
iVanceit  ehitens  I  but  them  ia  less  honesty  than  In  a  repuUio,  ind  tesa 
Mrrngth  than  in  a  monMChy.  A  monarchy  ieindeod  the  meat  powerAd 
«r  Miy ;  fbr,  by  Ihe  eMife  conjunction  of  thelegltlattvo  ami  toteeoiive  pow- 
ers, all  the  sinewa  of  government  are  knitted  together,  end  nnhMl  in  th* 
hud  of  the  prince :  but  then  there  is  imminent  dancw  of  hia  employii^ 
Aa!  atreagih  to  improvident  dr  dppreaaire  purpoaBS.  / 
Tbaa  theae  three  species  <tf  goVeh»M«t  haro,  all « thaoK  Aair  oommI 
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yerfti; tioi »  mJ  imptrfteliMn.  ■3jti—CBtMg»  Bt^niadly  the  bwtt  ctlcubfd 
to  direct  the  (Hid  oftUw;  itrutOencie»to  invurt'Uw  pMaus.by  wliicb  that 
•ad.  afasU  be-ofataiBBd ;  sad  maMreUee  to  t»ny  iboM  mefiw  iaro  ftxeca,- 
tion.  >^Dd  the  uuiwit*,  u  wu  akfttnti,  had  io  gananJ  no  idw  of  out 
other  ^enHHwat  font  of  fDVommoat  Imt  th«M  U^o :  -ior  though  CicaP 
to  {/)Atchna  hinaolf  of  opuka,  *'  Mw-tpiiiM  tmutilmiam  ranj^KMcMtfiM 
<»  tr^Mi  ftnfribmt  iUu,  nyeJi,  apfewg,  el  pbpulmri,  nt  modk*  m^vsa ;"  y^ 
Tacitua  tmata  tU«  nottOB  of  a  nuxed  ^venynenl,  ibrawd  out  of  them  oll^ 
and  partaking  of.  the  advanM^w^of  euh,  aea  visitmaij.  whino,  sud  oim 
that,  if  efieoted,  could  never  be  laaiiag  or  aecUe  (jf). 

But,  hamtSy  fsrua  of  tliis  iahad,  the  Britiih  eoMtinnion  hat-  long  j*> 
niained,an4  I  triiat  wiU  long  cmMuhm,  a  ataaflinjf  ei|oqitw>a  to  the  tnwof 
(his  ohNrvBtisB.  For,  as  with  on'  tkM  wecuUve  powar  of  the  lavra  i^ 
I  lodged  in  a-  aingle  person,  tber  havo  all  the  advanUgaa  (^  atreneth  and 
^patch,'  Aat  are  to  be  fouwi  m  the  moat  abeidtHe  nwaarchr :  and  aa  dio 
le^slature  of  thekmgdom  ia  OTiraaiid  to  ihNediaiinot'powen,  entirely  in* 
dependent  of  each  owerj  luM,  Ihe^bu^;  teceiHUy,  the  lords  spiittufjand 
taitipeni,  wlu^  is  an  arieWeralMal  asaemMy  of  persons  select^ 
f  *5t]  for  theirpiety,  'their  Uith,  theii  wisdom,  Uieir  Taliuir,  or  their  pro- 
perty ;  and,  thirdly,  the  House  of  Coninnns,  freelif  e&ite^  by  tit 
^wipfa^wn  iinimf  iA«iit««JMf,  wUchisakeait  akindef  deaiocracy  :  aathia 
aggregate  body,  actuated  by  different  springs,  and  siiawtive  to  different  in> 
tereats,  composes  the  British  parliament,  and  has  the  supreme  disposal  o£ 
erery  diing;  ^re  can  no  iaconvenience  be  utempted  by  either  of  the 
dffee  branches,  but  wiU  be  withstood  by  oae  of  th«  oOter  two  j  each  branch 
koing  armed  with  a  negative  power,'  suflieient  to  rnpel  «fty  innovation 
«^^  it  ^taU  Uunk  iaezpedient  or  danguot». 

Here  then  is  lodged  the  sovereignty  of  the  British  constitution;  xpA 
M^ed  as  bea^ciaDy:  aa  ia  poeaiUe  for  aocie^.  For  in  no  other  shape 
ootdd-  we  be  ao  certain  of  fiaduig  the  three  great  qualities  of  government  09 
veil aad  ao  hsffiily  unilad.  If  theanpremepower  werelodged  inany  ona 
of  tbe  Are«  branches  eepaTataly,  we  muat  be  exposed  to  the  inconveniences 
of  Mtfaer  abst^Bie  ■loaaiohy,  atialocmcy,  or  damoersoy ;  and  so  want  tww 
•f  the  three  priacipal  iagredients  of  good  polity,  either  virtue^  wisdom,  4>r 
■ower.  If  il  were  lodged  in  wr  two  of  Uie  brsschea ;  loi  instance,  in  tlte 
■tug  and  House  of  L«nds,  o«r  urwa  might  be  providently  tnado,  atid  well 
executed,  but  they  mi^l  not  always  have  the  good  of  the  people  in  view  : 
i£  Mged  ia  the  lung  and  commons,  we  should  wsni  that  eircunwpecticni 
and  mediatory  camion,  which  dte  wisdom  ot  die  peers  is  utafford :  if  thn 
anpreme  tigbs  of  legislature  were  lodged  in  the  two  houaee  oidy,  and  thn 
king  had  no  negatiTe  upon  their  proceedings,  they  might  be  teinpted  tn 
encroach  upon  the  royal  prerogative,  or  perbt^  to  abolish  the  kingly  (^c«,' 
ud  thereby  weaken  (if  not  totally  destroy)  the  streaoth  of  the  executirs 
pewert  Butthe  comtitutionai  government  of  this  isTsad  is  ao  admiraUy 
tempered  and  compounded,  that  nolhuig  cait  endangw  or  hurt  it,  but  do* 
atroying  the  equiUniiun  of  power  between  one  tneneh  of  the  legiaUttte 
and  the  reaL  For  if  ever  it  sbodd  bai^en  that  the  mdependeiMe  of  any 
one  of  the  three  diotdd  be  lostt  or  thM  it  should  beoome  subservient 
l*&3]    to  dta  viewa  Af  oilhOT  of  the  ^101  two,  then  would  *ioon  be  aa 

(/)  lKU>ft*fnuM*J>rqi.I.l.     .  h—m^-Hitii/wiM  im-<  ftcMM  imi  ••u,I^ 
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md  of  aai  aonalitittiQft.  Tbt  lepaUbm  waiild  ba  obucod  frvt  taM, 
«hieli(iipoa  (ba  aupptMitioit  of  w  origintt  ctrntnot,  aiUtai  sctuaior  im- 
plied) ia  ntaatuned  to  have  boon  oiigiiiaUy  aet  ap  b^  th«  gaveral  atapwt 
and  ruBdwnental  aol  of  the  aocietjr :  awl  a«eb  f  changv,  bowavar  effectad, 
b, according  to  Mr.  Lo^,  (A)  (who  pwkspa  auriaa  bi«  theory  too  fai)  M 
•nca  an  entire  dissolution  of  tha  buida  of  government ;  and  the  paople  axt 
Ihareby  reduced  to  »  aiate  of  •naicby,  with  libei^  lo  caaaiitula  to  them- 
jielvea  anew  legislative  powar. 

Having  thiu  cucsotily  eoaaideied  tha^three  umial  apaciea  of.  gorcpi}- 
ment,  and  our  own  siRgular  conalituiioD,  aalaewd  and  compovinded  from 
Ihem  all,  1  proceed  ta>  obaerre,  that,  aa  the  power  of  makiBg  Uwi  eooai^  '^ 
tutaa  the  Mtprame  authority,  so  whwevat  th*  lupienw  autbvrity  in  xay 
atate  leaides,  it  is  ^e  right  i^  ihatauthority  to  maK«  Uwa ;  iKat  is,  in  the  ' 
words  of  our  defioitioo,  to  fntcriht  the  ml*  of  eivii  aetit».  And  this  m*f 
be  discovered  frooi  ifae  very  end  and  intiiiuliun  of  civil  stalas.  For  a  stale  ' 
U  a  collective  body,  composed  of  a  multitude  of  individoals,  united  for  their 
-safety  and  convenieoca,  and  intending  to  ad  together  u  one  man-  If  it 
therefore  ia  to  act  as  one  man,  it  otighl  to  act  l^  en«  uniform  wil}.  But, 
inasmuch  as  political  coi^viuniues  are  made  up  <rf  fnany  oUural  peraoM, 
•ach  of  whom  has  faia  puticular  will  and  inoliiuUion,  these  several  twills 
cannot  by  any  matiirul .  union  be  jmnod  together,  or  tempered  aiiiJ  disposed 
into  a  lasting  harmony,  so  as  to  conslititte  and  produce  that  one  uitiform 
.will  of  the  whole,  It  caa  therefore  be  no  otherwise  pioduced  than  by  a 
Miilicoi  onion ;  by  the  consent  of  all  peracHia  to  submit  their  own  private 
wUIsto  the  willofooegiaii,  orofoneor  moreasaembliesof  uteOfto  whom 
the  supreme  authority  is  eobruate)!'-  and  this  will  of  tW  ona  nun,  oi  aat- 
•emblage  of  men,  is  in  diflereat  stMea,  according  to  iheir  different  cpnatt- 
*-tions,  understood  to  be  law-  . 

Thus  far  SB  to  the  riglit  oi  the  aupreme  power  to  make  laws ;  ' 
but  farther,  it  is  its  iutM  likewise.  For  since  th»  "respective  mem-  ['^S] 
beis  are  bonnd  to  oonwm  themselves  to  the  wijl  of  the  state,  it  is 
expedient  that  they  receive  ilirectioos  from  ^  state  declaratory  of  that  its 
wilLj  But,  as  (1  ia  impossible,  in  so  great  a  multitude,  to  give  iiyunuion* 
.to  every  pHticiiUr  ntan,  celatire  to  each  p^cular  action,  it  is  theiefoie 
incambeot  on  the  state  le  establish  general  rules,  for  the  perpeuuJ  infor- 
■Datioo  and  direction  of  all  persons  in  all  points,  wjiether  of  positive  or  ne- 
gative duty.  And  tliis,.in  order  thaisvery  iinui  may  luow  what  to  lot^ 
upon  as  his.  own,  what  as  another's ;  what  absolute  and  what  relative  du- 
ties  are  rvquired  ai  his  haads  ;  (fhat  is  to  be  oateemed  honest,  dishonest, 
or  indifferent ;  what  degree  etery  man  relaioi  of  his  natural  liberty ;  what 
he  has  given  up  as  the  price  of  the  benefits  of  society  ;  and  afler  what 
manner  each  person  is  to  moderate  the  use  apd  exercise  of  those  righia 
vhich  the  state  aasigaa  him,  in  order  lo  promote  and  secure  the  public 
tranquillity. 
,  From  what  haa  been  advanped,  Uie  truth  of  the  former  btanch  of.  our 
/  definilios,  is  (I  tiuat)  sufficiently  evident i  that  "wauae^fol  lav  it  ^  rutt  of 
I  dsd  conduct  yrMcribtdhu  thx  sufrtoMpowir  in  a  ttata."  1  proceed  new  to 
I  Um  latter  branch  of  it ;  that  it  ia  a  rule  so  prescribed,  "  e»mina»d*»g  idm' 
>  at  fighlt  md  prokiiili^g  wiat  is  totong."  ^ 

f     F^w  in  order  to  do  ibis  completely,  it  is  Urat  of  all  necessary  that  tlie 
>  boundaries  •/  right  and  wrong  be  estaUiahed  and  aaoertainad  by  law 
A)  gairwm    ni,pMta,4»ia 
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,   Aad  wbonAkn  OHM  ioM,  it  will  ftOoirttrcaiiiw  Ast  it  ia  likewise  tfM 
boMMHof  lh«  law,  eonaideml  m  ■  nfc  of  civil  conduct,  to  enfbree  ttMaa  • 
ngtaia,  tai  to  iMtain  or  wdrew  thaw  wwaagt.     It  Mmains  theiefore  only 
<0  coonder  in  what  muiBar  the  laif  is'  uid  M  iMMiain  the  boumluiee  n 
ngkt  and  wnng ;  aad  the  meitMria  which  it  takes  to  commHid  the  «m 

^  Md  pnAibit  the  othet. 

Fudiia  pwpoee  vrtOf  lawnayheaMdto  conaiit of  Bevpral  polls:  obo, 
dteiarator^  ;  whereby  the  righta  to  be  obaerved,  Bad  the  wrongs  * 
[^M]  be  eecboi^,  are  dearly-  defined  utd  *laid  down  :  another,  dtriet*- 
ry;  where^theaabjeMishiMracted'and  ehjmnedtoobeenre  ihosb 
fl^Us,  and  to  elxUm  from  the  aommiMion  of  diose  wrongs  :  a  third,  nma< 
4m/  ,-  whereby  a  nrathod  is  poinied  out  to  recover  a  man's  private  rights, 
or  rttdreaa  his  private  wioi^ :  to  which  msT  be  added  a  fourth,  oauslljr 
lemed  the  lanetiim,  m  vindicatory  branch  of  the  law  ;  whereby  it  is  signi- 
fiad  what  evil  or  penalty  shall  be-incmred  by  such  as  commit  any  pi^e 
wrongs,  smI  transgiees  or  neglect  dieir  duty. 

With  regard  to  the  first  of  these,  the  Jeel»raMy  part  of  the  municipal 
law,  this  depMids  not  so  much  upoit  the  law  of  levelatioTi  or  of  nature,  s> 
■pon  the  wisdom  and  will  of  the  legislator.  This  doctrine,  which  before 
was  slighdy  Umched,  deserves  m  more  partioulsr  ezjdicalion.  Those  rightt 
Ihon  which  God  and  natitfe -have  established,  and  are  thercCbrQ  cbDiSUF 
lural  rights,  suuh  as  are  lifs  and  liberty,  need  not  the  aid  of  human  USL 
to  be  more  eBeciually  invested  in  every  man  than  they  are ;  neilherjlo 
ffiey  Aceive  any  additionsl  srrength  when  declared  by  the  municipal  lawb 
to  be  inviolable.  On  the  contrary,  no  human  legislature  has  jm^etja 
abridge  or  destroy  them,  iniless  the  owner  sfiall  himself  commit  some  act 
that  amounts  to -a  liorfBiture.  Neither  do  divine  or  natural  duties  (such  as, 
tax  instance,  the  worship  of  God,  the  maintenance  of' children,  and  tbe 
like)  receive  any  stronger  sanction  frsm  b«ng  also  declared  to  be  duties  by 
the  tew  o(  the  land.  The  case  is  the  same  ss  to  crimes  anrl  misdemestaors, 
dist  are  fbrfaidden  by  the  superior  laws,  and  therefore  styled  mala  m  m, 
B»eh  as  murder,  theft,  and  pe^ry;  which  contract  no  admcional  lurpitudto 
ftom  being  dedared  unlawAil  by  uie  inferior  legislature.  For  that  legnht- 
tare  in  »il  ihsse  cases  sets  only,  as  was  before  observed,  in  subordination  to 
Ibe  great  lawgiver,  tranecribing  and  pablishing  his  precepts.  So  thtil,  np- 
on  the  wbtrie,  Ae  declaratory  part  of  die  municipal  law  has  no  force  or 
f^eiation  at  ait,  with  regard  lo  actions  thaj  are  naturally  aa^ 'tMniuilctdly 

rightor  wrong. 

[*M]        *But,  Wtdi  regard  to  things  in  themselvos  indifTerantitbe  ease  fa 

entirely  altered.     These  become  either  right  or  wrong.  Just  or  un- 

jmt,  duties  sr  Rnsdemesnors,  according  as  the  municipal  Wjalaior  sesi 

pn^r,  for  promoting' the  welfare  of  the  society,  and  more  efKctoally  car- 

rg  on  the  purposes  of  civil  life.  Thus  our  own  common  law  has  de- 
ed, that  the  goods  of  the  wife  do  instanUy  upon  marriage  heAtnte  Ao 
properly  and  right  of  the  husband  ;  and  onr  statute  law  has  dedored  all 
mooopoliea  a  public  offence  :  yet  dial  right,  and  this  offence,  have  no  (ban- 
dadan  in  nature,  but  a^  merely  created  by  the  law,  for  the  purposes  of  ci- 
vH  aoeie^.  And  sometimes,  where  the  thing  itself  has  its  rise  from  thk 
law  of  nature,  the  particular  circumstances  and  mode  of  doin;^  It  hi-como 
right  or  wrong,  as  the  laws  of  the  land  shall  direct.  Thus,  for  instanre,  in 
dvil  duties  ;  <ri>edience  to  superiors  is  the  doctrine  of  revealed  as  well  ai 
MsUiral  religion :  but  who  thoss  at^oriora  riiaU  be,  and  in  what  ciicwn- 
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•HBces,  or  to  what  degraM  tbey  ilidl  b«  ofceyad,  it  n  tlM  pmrinca  of  k» 
■  mat  IswM  to (leimntee.  And  ■o,«SMiig<nuorciuma,  hamMbv  IvftW 
anr  own  [ogislmtim  ta  (lecMo,  ui  what  ums  tli«  aeixiiig  anotber^  OKih 
dnUuKMint  to  ■  UMpManradnff;  aad  wbere  it  ahall  beajuaiifiaUaa»> 
lian,  >a  whea  a  landonl  tak«a  tkam  bf  .ar^.Df  iliiliiiaa  far  tanL 
r*  Thns  mucb  fn  tbe  dMlarat^ry  pait  of  the  manicipal  law :  aad  the  JtrM> 
iw^  standa  tnuoh  upon  iba  aame  failing ;  for  Ihia  nrtaaliy  inclmlaa  the  foi^ 
nor,  the  deelaraiion  Wiag  tMwUty  cell«ctad  fnm  tfaa^ireciion. .  ^I'he  law 
that  says, ."  thou  aball  not  steal,"  impllaa  a  dodantitm  that  ataaling  ia  a 
•ftme.  And  ve  haVa  aeai  (■)  that,  m  thingii  BaUmlly  mdiffereDt,  the  *- 
ly  esseitee  of  right  aad  mong  dapaada  ^on  the  diroctioa  of  ifaa  lawi  1^ 
do  M  to  omit  theiB. 

The  rMNeAaJportof  alaw  b  ao  neceaaArr  a  oooaaqnanoe  of  th« 
fanner  tvo,  that  lawa  miiac  be  very  Tagno  aad  unperfeet  'without  {*&6{ 
it.  For  w  Tua  would  rlgfata  be  dacland,  in'  vaia  dindad  lo  be  oh- 
aerred,  if -ih«rs  were  no  method  of  recoraring  bmI  aaaening  tbaao  righta, 
when  wrongfully  withheld  ar  invaded.  Tbia  ia  what  we  niua  properly, 
wbeti  we  speak  of  the  pratsctiao  of  tka  law.  When,  far  inatance,  the  \U- 
titnt»f]f  pin  (^  the  Uw  haasud,  "tbatthefieUorioberilaBca,  wUcblM' 
laired  to  Titiua's  failier,  ia  vealed  I^  bia  4eath  in  Titiua  ;"  and  the  dtneJo- 
ry  pan  has  '■  fbrbiddeo  any  one  to  eater  on  ano^et't  pn^rty,  without  the 
taarc  of  the  owner :"  if  Guna  aber  ihia  will  preauma  to  take  poaMaskat  at 
the  land,  (he  rtmtdud  pan  uf  the  law  will  uteo  inlnrpoaa  ita  office  ;  will 
nakn  Gaiua  reatOTa  the  poaaeaaiaa  to  Titina,  and  alao  pay- him  danagea 
far  the  invaeiDti. 

With  regard  to  ibe  MmttUm  of  bwa,  or  Ibo  evil  that  may  attead  iha 
faraacb  of  public  duties,  it  ia  obaerved,  that  human  legialalora  have  for  iba 
■BOM  part  cbaaia  to  aiaka  the  sanetioaof  their  lawa  ruber  mnditaton  ibaa 
nannMratepir,  oi  to  conaiat  lalher  in  puoiabmenta,  than  in  actual  particular 
ilnrarda.  Becauae,  m  the  firsi  place,  the  ^uiet  enjoyinent  aad  pvotectios 
of  aB  qiff  etvil  righia.and  libertiaa,  which  are  the  aure  and  general  conao^ 
fBeace  of  obedience  to  the  municipaJ  law,  are  in  themaoLvea  the  beat  and 
•mat  vaiuabte  of  all  rewaida.    Because  alao,  wore  the  exerciae  of  every 


d  Inr  the  propoaal  of  particular  rewanla,  it  were  ispo*< 
iSde  far  »my  ataia  lo  nimiah  atdck  eitough  for  ao  profuse  a  boHHiv.  And 
farther,  beaauaa  lha  dread  of  evil  ia  a  imich  more  forcible  principle  of  hu 
■an  aetioaa  than  tba  proapaot^of  good  {i).  Pot  which  reawMS.  ibou^ 
a  ptadent  beatowiag  «f  rawaida  ia  aomotinMB  of 'exquiaitB  lue.  yet  we  find 
tfaiu  thoaaeinl  lawa,  whiahoafoM*  aad  enjoin  our  diity,  do  adilom.if  e.er, 
pl^wae  any  privilege  ar  gift  to  auch  am  obey  Ae  law  ;  blil-do  conaianlly 
cenae  aimed  widi  a  penalty  deaoaneed  againat  tranagieaatwa,  either  ex* 
neaaly  defiaiag  the  aatnie  and  t}uaatity  <^  tlwpiiniahniont,  or  e^e  leaving 
K  k)  the  diacration  of  the  ^gaa,  and  thoae  who  are  entniatad  with  lb* 
care  of  putting  the  Uwa  in  execution. 

*Of  «U  tba  pMta  of  a  law  th^  moat  effectual  is  the  warfieafwy.  [*S7J 
For  h  js  but  lost  lidMiar  to  aay,  "  do  ihJa,  or  avoid  that,"  ankaw  we 
alao  declare,  "  tfata  shall  be  the  consequence  of  your  non-compliance."  Wa 
■aat  ihareforo  ohaorre,  that  the  nnatn  stnagdi  and  fSrce  of  a  law  conaiata 
ji  die  penalty  annexed  to  U.  Heroin  ia  to  be  found  the  principal  obliga* 
*Um  of  hnnian  lawa. 

Legislatora  and  Aair  lawa  ate  aald  to  eomptl  and  Migt :  not  that  by  aaw 
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ratnnJ  riolencM  tb*y  so  coonnin  *  maa,  u  to  rander  it  tmfiwMblfl  for  hini 
w  act  otfaerwiae  than  u  ibey  direct,  whicb  »  ^e  sirict  aenae  of  obUgation  ; 
l«t  because,  by  declaring  and  ezUbitiiig  a  penally  againapofleiiders,  tliejr 
bring  it  to  paas  that  no  man  can  eaaily  choow  t»  Uam^raaa  the  law  ;  since, 
by  reason  of  the  impending  con«cti<Mi,  fiompUaace  is  la  a  bigb  degree  pre- 
ferable to  disobedience.  And,  erea  where  lewaida  are  jHopoaed  aa  fvell 
la  puniabmente  threatened,  the  obligadon  of  the  law  aeents  chiefly  to  am- 
tiat  in  the  penalty  ;  in  rewarda,  in  their  nature,  can  only  fartuade  and  aU 
^rt ;  nothing  is  compulftiry  but  punishniept. 

It  is  true,  it  h^  beea  bolden,  and  very  juatty,  by  the  principal  of  our 
ethical  writers,  that  hunian  lawa  are  binding  upon  nen'a  consciences.  But 
if  that  were  the  only  or  most  forcible  obligation,  the  good  only  would  re- 
gnrd  the  laws,  and  the  bad  wonld  set  them  at  defiance.  And,  true  u  this 
principle  is,  it  inust  still  be  understood  with  some  restriction.  It  holds,  I 
apprehend,  as  to  righU;  and  that,  when  the  law  haa  detarmined  tliu  field 
to  belong  to  Tithis,  it  is  matter  of  conscience  no  bnger  to  withhold  or  to  in* 
fade  it.  So  also  in  resanl  to  natural  dutUt,  and  such  offences  aa  are  moia  m 
n  :  here  we  are  bouna  in  conscience  ;  becanaeare  are  bound  by  auperior 
lawa,  before  th*ae  human  lawa  were  in  being,  to  perform  the  one  and  ab- 
stain froHhthe  other.  But  in  reiaion  to  those  lawa  which  enjoin  only  posi- 
tive duties,  and  forbid  only  Buc^  things  aa  are  not  rnaia  in  se,  but  e>«- 
[*&8]  ia  proAibita  mfvely,  without  any  intemuxture  of  moral  guill,  *an- 
nexing  a  penalty  to  non-compliance  (l),  here  I  apprehend  conscience 
is  BO  farther  concerned,  than  by  directing  a  aubmisoion  to  the  penalty,  in 
case  of  our  breach  of  those  laws :  for  otherwise  the  multitude  of  penal 
laws  in  a  state  would  not  only  be  looked  upon  aa  an  impohtic,  but  would 
alao  be  a  very  wicked  thing  ;  if  every  such  law  were  a  anare  for  the  con- 
,  science  of  the  subject.  ,  But  in  these  cases  the  alternative  ia  offered  roer«- 
'  ry  man  ;  "  rtithnr  nVitain  frTm^hi".  "r  ni'-mit  to  such  a  pi-n°Iiy~^*^nji(i  hj^ 
ctmacience  will  be  clear,  whichever  ude  nf  i^a  mlt^rpBtivH  hw  Ainkii  pro. 
p^UfimbrsCB.  Thus,  by  the  statates  for  preserrtng  the  game,  a  ]>enalC| 
'.  is'Senminced^  against  every  un<)usJified  person  that  kills  a  hare,  and  agwnst 
every  person  who  possesses  a  parttidge  in  August.  And  so  too,  by  other 
statutea,  pecuniary  penaltiea  are  inlUcied  for  exercising  tradee  without  serr- 
ing  an  apprenticeship  thereto  (7),  for  not  bur3ring  the  dead  in  woollen,  for 
uot  performing  the  atatute-work  on  the  public  roads,  and  for  innumecable 
Other  positive  misdemesnors.  Now  these  prohibitory  laivsdo  not  makoJita^ 
transBTession  a  inorfd  offence,  or  sin :  ^e  only  obligation  in  conscience  is 
to  sjj^nit  to  the  penalty,  if  levied.  It  most  however  be  (Curved,  that  we 
are  here  speBking  of  laws  that  are  sunply  and  purely  penal,  where  tho 
thing'  forbidden  or  enjoined  is  wholly  a  matter  of  indifference,  <and  whtitt 
die  penalty  inflicted  is  so  adequate  compensation  for  the  civil  inconVenienc* 
•ummsed  to  arise  from  the  offence  (8).  But  where  disobedience  to  the  law 
10  a»»  Booii  n.  tm«  «t 

(7)  Bj  nai.  M  G.  III.  e.  M,  ihU  Uw,  ud,    il*ci*ian«  in  anrj  tnneh  of  Ihe  law.     T* 

hy  Hik  M  O.  IIL  D.  lOa,  IbU  far  oM  burrini     rorm  ■  tnt  jadcnwnt  upon  ihi>  iiilijfet.  it  it 

(6)  Thiri  in  k  doolnm  to  wbieh  tlw  Bdilot  tart  ol  mw*l  uhI  piailiire  !■«■.     Tbt  pnMi 

Mnaol  AubMrribf .     h  in  u   important  quw-  pli  of  both  ii  the  umc,  >U.  .wlililt.  or  lb*  gi 

tion,  iimj  dcarrrn  o  in^i«  tiu-sti*B  diacoviion  ntnl  htppiruMakiwI  Emii  ininntMf «  nf  bwnVi  ^ 

Ibin  can  coniHiitiillj  '-   ■— — ' '  --' 


bai  m^bt  th*  ImiDduioB  of  usBiaaBti  sad        BuliwiMeeuitr<f  oasNtoflawsi*  ■•■ 
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■x-oWea  in  it  abo  any  derrea  of  public  mitchirf  or  pniaU  injury,  than  i| 
falb  within  our  fcwmer  ^stiiKUan,  uid  ia  kIso  an  ofience  cgaiiut  coo* 

1  Inva  now  fone  throngli  ths  deiinition  Uid  down  of  a  muaicip^  Uw{ 
nd  ha*e  sliewn  that  it  Is  "  a  rule  of  ciril  conduct  pmscribed  by  thu  su- 
pniiM  power  in  a  stala,  comnundiiig  what  ia  right,  and  prohibiting  wbtf 
w  wrong ;"  in  th«  ozidieation  oT  which  1  have  endoavotired  to  iniBrweava 
t  lew  useAi)  piinciptes  cOBConing  tha  nature  of  civil  goremnieiit,  and  th« 

(■  I.IZ  pvi  mmimmlii  Mifmi  lufm  ■(  tif  *d  etiftm  aWtral.  ff  «{  HflHuu  [RuAmoa  * 
■M.  iwa  •(«  *1  «i4^n.- Ih  fHMlu  IHM  K    ■HicuM.*Ui(M.rml.TfiL*i;.  M.) 

foor  to  «>|i«iwiMa;  aT  tha  o<)i«r,  pMMriar.  noBl  amr,  ■«!  Iht*  hia  eompauam  to  fl 

A  iBonl  ru[(  ii  luch.  ihiU  tttri  mu's  nuon  hia  than  of  iht  nckonlng. 
(if  Boi  pfurenrdl  diciiicj  it  la  hiiti  u  loon  u         Puninhnifnl  or  penillien  u»  n«>«  inlcnilFd 

MUHciam  with  etharmen.     llMoaimul,  ai  an  n|iiinl«nt«  aaoaipmiiionlbr  ih*iioia- 


__il  ^  lh«  MBa  ia  vren  part  of  lb*  pkiaaion  of  thfl  offCDCV  ;  but  ibAj  ai.  .__, 

■oriel.     Dd  not  Will,  do  not  iliil,  du  not  lio-  fire  of  pain  or  incnnTcnienca,  nhinh  ars  anp- 

«  «<ltta]lf  oliliplor^  in  po««d  lo  Iw  auffioient  trf  datnr  van  from  inlTO- 

...  irkej.  aw)  Cbiaa.     But  durinii  (lul  (rauMr  dur««  of  inconvsnienca, 

_paaiii>*  bm' it  diMOtared  Iq^eipancnoc  lo  which  hduM  reiullto  ihe  communilj  from  tha 

b>  uaeful  and  aeettairj  oal^  fn  men  in  ear-  general  parmiuion  of  ihai  an,  ithich  iha  1n« 

II  ia  Mid  IhM  il  ia  ■  capital  srina  ia  Holland  cmuiiiy  for  the  conMquincei  of  an  illegal  act, 

the  nnnin  which  would  undprmlna  thadjkaa  Hand  in  ihe  pillor;,  en'  tie  in  a  poL     Bui  it 

•r  buika,  apon  whiah  tiM  -Mialance  of  tbe  praitiva  iawa,  a*  in  monl  iuIbb,  il  ia  •[ualljr 

caantrr  depend*.     Thia  may  he  a  wiM  law  in  falM  thw  «ii»u>  saccaia  eana  rnU.     If  there 

Hulbnd;  Iwl  Ihe  life,  of  a  elork  in  F.nglHnd  are  )aw(  auch  aa  Ihe  pime-laua.  which  in  Iha 

wutild  Lieol  iH  TBore  Talnethan  Ihai  ol  aajnr-  pidilie  opinion  pnduea  liule  lionarx  or  no  ■ 
iov.  B>d  aoak  a  iaw  would  b*  u.                 ' 


Ihai  ol  aai«r-     pidilie  opinion  pnduea  lit) 

•  UMim  and    IiUarr  oHmI  lo  iDOiatjr.  a 

will  feel  perbdpi  no  furihe 


Bj  ihe  Iawa  of  nalura  and  reaiOB.  everr    aerranceorihani,  tbanliooi  ih     

—  — Biitfl)  to  build  bia  bona*  is  any     (hat  hiaaun|i)a  maf  eaeaun|e  oihen 


■aiwor  ha  jtleaaaa ;  bol  Irhb  the  eipericnca  lata  IhoHe  Iawa  which  an  oanainl)'  beneticiit 

of  ihe  df^itiuciin  eflecla  of  fire  in  London,  to  the  cnmmunitj.     Indeed,  the  Iwi  aenteBca 

iIh  kgiiUinr*  with  greai  wiadoni  eaacted  Ihal  of  the  learned  JMg*  ipni  Ail  Mtb|act,  i*  fiB 

iD  fBitjr-watla  atioukl  In  of  a  eertaia  tbicji-  auwor  u  hii  owndoetiinai  fortbe  diaobcdi- 


la  alia  diaeoMraii  by  Mp*ri*iM«,  ihni    he  made 


M  111.  0.  TS.)  piinM  injuif.     It  ia  nUlad  si 

~ '  b]r  Mpari*iM«,  ihe 

«  paniitlmt     piamiM  and  pcrlonn ; 


iaji  pHple.  who  returned  Ifom  diaunt  ooun-  more  than  what  aveiy  goad  nian  etuhi  hmli 
ttiaa  ialMud  with  the  olanw,  won  poniitlmt  piamiM  and  pcrlonn ;  and  ha  ouiht  lo  a 
M  on  ahore.  and  mil  wilh     miH  «il!  farlher.lhal  he  will 


Ihe  lualthj  inhaltitaDIa ;  it  vaa  iherefore  a    ei  locoinpel  olhera  toohcj  them. 
visa  and  ■HmWhl  law,  tfaodEh  natrirtiva  of    driifn  ol  •MabliaiMd  gniatnmei 
itierlT.  whidC  aonipclled  aueh     Teutlon  of  nrimaa  and  ihe 


of  dMianoT  oMabliaiwd  ■! 

eh  MNllDn  of  orimaa  and  1 

penuna  lo  t«  purified  from  all  oootagioa  by  mural  duiiea  of  man.  obedience  to  thai  lovem- 

pcribrTnitv  aaanntiae.    (4  bo<rii,J6l.)  ment' n<ice«anl|F  baoaaiea  on*  of  the  highaM 

He  who.  \f  Ilia  hcaach  af  (haae  poailir*  of  monl  obliganona ;  and  Ilw  priuciple  o(  nu- 

bwa,  inliodaeaa  «oafli(tarion  and  peal ilenca,  nJ  and  poeitinlawabeini  nreciiely  ihe  una, 

il  aiurly  ^ihi  of  a  niiieti  {rcater  crime  iluin  Ihejr  become  ao  blandad,  thai  tbe  diHTrinii)*' 

be  ■•  who  depnisi  aDo^rof  hi*  put**  oi  bv  lionbetAeenibeniiilieipwiilhdi&ouItu  ia- 

kua*  uactioable,  or  aa  the  niilkirol  the  Ihiclniaad 

The  Iawa  aainat  mnifiliaf'  are  entirely  Stuijent  haa  eiprpaaed  il  with  bruuiiful  aint- 

jutit  ftHtim  :  Ml  the  arimhiimv  of  aeiioiia  pliongr,  "  In  enn  law  pnaniie  well-made,  ia 

•M  only  he  Beaaared  by  their  eona#queoeee ;  oomewhal  of  Iha  law  of  reaaon  and  of  ihe  line 

Md  he  whoaaveaa  aum  of  motley  by  BTadinf  of  God  i  and  todiacern  the  law  of  tied  and 

Mm  pay  meal  of  a  tax,  dsea  ■ucily  tha  aama  ibe  law  of  reason  fmn  the  law  poaiii>r.  ia  *•■ 

feuaty  la  aoclcly  aa  ha  "'"  Tltl'l  ■"  mllfh  ^y  hanl.'     1  Dial,  c.  i. — Ch. 
fc»i  ih.  ixw^aurT  ;  and  ia  Ibenfere  guTlly  of        In  1  Bos.  dt  Pull.  STS.  Mr.  Juilicie  Rooka 

■  graal  iainHnlny,  ot  u  $icu  an  act  nl  dii-  eayt. "  1  perfaMly agree  with  my  brothri  Heath 

aoneaty.     Oi  aimJirKtinf  hsa  been  comparrd  in  reprvlMUlng  any  diatindiun  uetwec*  ttmivm 

to  Ihal  apeeie*  of  inud  which  ■  man  would  pmtilifww  and  naJaai  in  h.  and  nonsiUTi  ita* 

fnettee  whe  itoutd  join  wiih  bii  friewla  in  pregnant  wiib  miichief.     Every  moral  mam  i* 

Mderinf  a  dincei  at  ■  lanrn;  and.  after  the  aioiuohiiotind  lobhay  Ilia  a>il  law  of  tb*  Iw^ 

fati>ityaBdaiui6alionaorihadiy,aW>uld  a*  the  law  of  natun.^  SaaSBBr.4tild.atl 
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Afinsdon  -of  Imnan  bm.    Before  I  conclud*  HAa  Meiien,  it  nuf  not  %« 
aniUa  to  add  « f«w  obaertutenB  concMntag Ote  intwywiahiWjtlMW. 
£Wh«n  any  doubt  aroae  upon  the  conetniclion  oT  tbe  HAman  laws,  dM 
imge  was  to  atate  the  case  to  the  empenir  in  writing,  and  tain  Ida  ajrinion 
iq>on  it.     This  was  certainly  a  bad  method  of-  InterpretMian.     To  inM«» 

Xe  tb«  legialatura  «o  decide  paniciriar  ^pMsa  i*  Aot  only  mNlleM,  hut 
Is  great  room  for  paitjali^  and  oppreartw.    Th«  hmwik*  af  kb$ 
empenir  were  ciUl«d  tiis  rescripn,  and  tiiew  }mi  ia  aiKoMding  case*  ihm  • 
tone  o[  perpetual  laws;  though  they  ought  to  be  carefully  distinguished 
by  every  ralioRal  civilian  fivni  those  gencn]  oMutitutioM  which  had  oaly 
the  nature  of  things  for  their  guide.     The  emperor  Macrinns,  as  his 
-V         ^S9]    historiBnCapitolinne  InlbrmauSifaadoncereBolvcKi  tor'abaliBhthea* 
reacripta,  and  retain  oniy  the  general  edicts :  he  could  not  1^ar  that 
the  has^  and  cnide  answera  of  such  princea  aa  Comnwdu*  and  CsTacaUa 
shovtd  be  reverenced  as  Uwb.     But  Jiiaiinian  thought  ofherwiae  (n),  and 
he  has  pT»aerv«d  them  all.    In  like  manner  the  canon  laws,  or  aecreta) 
epistles  of  the  popes,  are  all  of  them  reaeripta  in  the  tOricteat  oenaaL 
^/  Contrary  to  all  trae  fonns  Of  reawming,  they  argiie  from  paiticulara  t« 

/     ^J^e  fairest  and  most  rational  method  ID  inteipret  the  will  of  the  teg;itd»> 
J     tor  is  by  exploring  his  intentions  at  the  time  woen  the  law  was  mode,  by 
/     \     tigns  the  tnosL  natural  and  probable.     And  dw««  aign*  are  either  ths 
\     words,  the  ^context,  the  aubject  matter,  Ae  offni-ta  ftni4  cmiBPipipni^p,  or  tli* 
\  apIHt  and  n^Sn  of  the  law.  /  I^et  us  take  a  short  view  of  them  all  ;— 
1 .  Words  aje  generally  to  he  undersnwd  in  their  usual  and  most  InwwM 
•igniRcauan ;  not  so  much  regarding  the  proprie^  of  grammar,'  as  their 
general  and  popular  use.)  Thus  the  law  mentionsd  by  Pnffeadwf  (*) 
which  forbad  a  laymsa  to  lay  hands  on  a.  priest,  was  adjudged  lo  exteitdW  . 
him,  who  had  hurt  a  piast  with  a  weapon.     Again,  tetina  of  art,  or  tech-    ' 
nictj  terms,  must  be  taken  according  to-tiie  acceptMim  of  ths  )«amed  ia 
.«ach  art,  trade,  and  qcience.  (9)     So  in  the  act  of  settlement,  where  tfan 
cmwn  of  England  is  limited  "  to  the  princess  Sophia,  and  the  hairs  of  her 
body,  being  protestants,"  it  becomes  necessaiy  to  call  iti  the  assistance  of 
lawyers,  to  ascertain  the  praeiae  idea  of  the  words  "  A«tr«  ef  her  iody^ 
which,  in  a  legal  senie,  comprise  otriy  certain  of  her  lineal  descend-  . 
ants.  (10) 
;    feO]       *2.  If  womIb  happen  to  be  still  dubisvs,  ws  may  esiahliih  their 
meaning  ftom  the  context,  with  which  it  may  be  of  singular  tMe  W 
compare  a  word,  or  a  sentence,' whenever  they,  are  ambiguous,  ^equivocal, 
or  mtricate.  j  Thus  the  proeme,  or  preamUe,  is  often  called  in  to  help  the 
ooQstructioa  of  an  atA  of  parliament.  [II)     Of  the  same  nature  and  ns^ 
is  the  comparison  of  a  law  with  other  laws,  that  are  made  1^  the.  sanio  le- 
gislator, that  have  some  affinity  with  the  subject,  or  that  exDressIy  reUM 
k)  the  saoie  point.  (12)    iTfaus,  when  the  law  of  England  aeclares  tnur- 

N)  h<l.t.S.*.  M  L. af  N. ud N. S.  11. 1 

M>  Fl»i  7  Comn.  SOB.            ,  K«(i-  «■    4  Tern  R.p.  790.     3  K.  uid  S4 

MO)       osnlaarsipraMiom'Wntetiuirwl  GO.     LoSfi  Rep.  T83. 

B  ietmttm  iMUiiBf  ia  lao,  Iher  nnu  ba  «  ejc  (13)  ll  ii  an  MiabMibi'l  rOc  of  eonatniciioa 

KiMtad.    II  H.  and  8aL  SaO.     1  Taia.  R«p.  that  italulea  ■■  pari  matt™,  or  upon  the  Mm* 

•     (tP  Bnt  ■  poaitiT*  enaetiMnt  w  nM  ro  b*    wh  aiher :  Ihat  im.ihat  ohal  ia  <I'ar  in  '^w 
MiHii'nm  HAniBMl  br  Um  pnwnbU,  I  T«ni    atMoia  ahaU  IM  calkd  in  aid  M  ttplKin  *bai 
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fa  t»  bs  Uoojr  wiiMft  bwMlt  of  deixjri  we  muM  rssort  to  iba  same  Uw 

*/£i0knd  to  teua  what  lb*  b«»e£t  of  cletgy  ia;  anil,  when  llie  commpii 

k»  ceawrM  siai^eiacal  costracta,  it  affords  great  light  to  the  aubjeot  lo 

tmmin  wbat  tbe  euaaa  Uw  haa  •4)1'^^'^  ^  ^  aimony. 

/    a.  AabXlwh^^iiiuiMriWonUarealwayglobe  understood  aa  lia*'af 

/  I.  NfMl  liMNlov  fM  tkW.  ia  alwaya  ■uppoaed  to  be  ia  the  eye  of  the  lt>^ 

I   Wr,  Mid«ll  U»  Mpwaw— .  diracted  lo  tlut  end./  Thus,  whan  a  law  of 

•K&hrard  lU.  laihida  aU scclaaiastical  peraoos  to  putch^te  provuient  el 

Raae,  it  might  aeem  to  fnvhibit  the  buying  of  graia  and  other  victual; 

^  wiiM  «a  MMatdar  that  tha  alaiute  waa  aam  fa  lepreas  the  luurpa- 

MM  ol  Uw  pffti  aae,  aad  tliat  the  noaanatioiis  to  beaetices  by  lbs  popa 

— t  oiMt  ftouiammt,  We  ilumaM  diat  the  reatraint  is  intended  to  be  Ud 

i^n  aueh  pioviaiona  oqj^. 

f    i.  Aa  IM  tb»  tJmU  mi  ttnttquemc*^  the  rule  it,  that  where  wards  beai 

'  <iiher  Miw,^  ^  ft'rttn  abeunl  eignificationr  if  literally  uaderatood,  we  must 

a  iiulatdanatafrarauw  Deceived  4eitM  of  them.  ^  Thei»rai:e  theBulugniao 

Im, nMatiroad ^  Puffaadorf  {f),  which  enacted  "thai  wtwever  drew 

lilapdkiheat«Bi»shoiiU  be  poniwhwi  witk  the  uimoM  aeverity,"  wait  held 

■AarloHg  debue  »o»  K)  eaOewl  to.the  auraeon,  who  opened  Ute  vejn  Afa 

panon  iJMt  fblLdowA  in  the  itrMi  with  a  fit, 

,      *5.  But,  lasdy,  the  moat  luiivaraal  and  ejQectual  wa;  of  tUsco-    [*6l} 

I    miag  the  true  meaning  of  a  law,  when  the  words  are  dubioua,  i« 

^  bjr  coosidsring  the  teaaon  and  j)Mn(,of  it  i  (u  the  cause  which  moved  the 

legialator  to  enact  it.^(]3)     For  whea  thia  reaaon  ceaaea,  the  law  itaelf 

oq|bl  likewise  to  cease  with  jt./  An  instance  of  this  is  given  in  a  case  put 

bf  Cicero,  or  whoever  was  the  author  of  the  treatise  inscribed  to  Hereit- 

w  (f).     There  wna  a;  bw,tbafc  those  wh«  ia  a  etora)  forsook  the  ship 

sbould  forfeit  all  property  therein ;  and  that  the  ship  and  lading  should  b»- 

toog.entiTely  to  thoae  who  staid  in  it.     In  a  duigerotis  tempest  all  the  ina- 

rioers  forsook  the  ship,  except  only  one  sick  passenger,  who,  by  reason  of 

hi*  disease,  was  unaUe  to  get  out  bmI  escape.     By  chance  the  shiy  calne 

■afslo  port     The  sick  man  kept  poaeeasion,  and  ohdmed  the  beaefil  of  tha 

tiw.    Now  here  sB  die  learned  agree,  that  the  sick  man  i»  net  within  dM 

nnson  of  the  law  ;  for  the  reason  of  makiitg  it  was,  to  give  encourage* 

neni  to  such  oa  shoiiIdTeinaTe their  Uvea  to  save  the  vessel ;  but  this  is  a 

merit  which  he  could  never  pretend  to,  who  neither  stssd  in  the  ship  apaa 

ttat  acumot,  nor  eontribttted  nay  ^'^  *"  >**  piesenatiwi  (14) 

Wtl.c.lS.41 ty  ti.  c.  II.  ^ 

„ .  ,__ , .jriifegrrntpr  Ihaa 

'•thai  twny  pcraoe     Ihu  ot  an  eitele  of  iiiberitiu>ca,  thuiigh  tba 


1,  of  lliB  cbv  ytAf  **■  llMieupon  lUcidad    ilint  clergrmcn,  iM  all 

h<f  WMortwlira,arkMis«lnMorl*M-  Mlwn  poMMwd  of  ■  life  tKtiia  nnl<r  murt 

^fttimtf-tuutynaft  l^awmifmmAj  n-  ha™  ISOtaiearui  be  qimlifitid  to  lull  gaa* 

In  ■(  IMt- (Macpt  (Mtaia  pamB,)  ahall  Um-lmr.X^,  ^  T.2S  a«,.  til. 

M(  W  (U»ira4  la  liill  (Msa     Uaaa  lUs  als-  Tba  uaa  nik  lo  iitcatar  tha  intmtinn  tt 

Me  ai)iiahiaaa*»wtMkn*a  waA  rfir  ■  iaalMM  ia  apidied  lo  o  IQj,  (ii.  the  vbola  <ri 


w  ia  apidied  lo  n  iOj,  «ii.  the  w 

,- ., jieanjnj  of  an  ob» 

knaf  looked  inu  Ik*  •&««>  ^-MMcalioa    paataa*  »  it-— Ch.    SMSCowentSt. 


._  »  wiU  aball  ba  Wban  uniler  c 

if  Usf^  banck  ordar  to  dMipbec  ih>  muniii, 

Mnsf  iBoked  inu  ika*fMBSE  ^MiifealMa  paataga  ki  it.— Ch.    Sm  5  Cowe 
Kl>,aHlbairtii(faoMilbMit  waadnrbilba        (13)  The  aiula  nniamplalFtl  a 

M  •(MKAaaikn  act  (13  B.  I.  M.  ),  «  rS,)  aiAtrad.  aod  mtnl  wirttia  inaj  b- 

a  faar.  aod  a  Mninml.     Stfautaaod  Scl»yn,  Siu. 

-  '  ■».  a.  37,  •    (tti  Sra  a  ttrj  laiiailile  cliKirter  bud  to* 

laofin-  inifisnutkiB  o(  1am  in  (fnrral,  in  Rnlba- 

aalaia  fat  lUa  faith't  Inaliauu  of  Natnlal  Law,  li.  ii.  a.T 


'■mt 
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43  OF  THE  LAWS  ptrtii* 

I       Prom  ihii  method  of  interpreting  Ism,  by  A«  Kanon  of-  thorn,  arisM  \ 
what  we  call  equity,  which  la  Uius  defined  by  GroliuB  (r) :  "  the  carTvcdcm    I 

I  of  ihat  wherein  the  law  (by  reason  of  its  univeraality),  is  deficient."  For  '^ 
finceinlawB  all  caaea  cannot  be  Tot'esMnqrexpTeMed,  it'ienecMsary  tfau, 
when  the  general  decrees  of  the  law  come  to  be  applied  to  particular  cues, 
there  should  be  aomewhere  a  power  vested  of  defining  theee  circmnHtsiicM, 
which  (bad  they  been  foreseen)  the  legislator hiins«lf  would  haveeKprtid^ 
ed.  And  these  are  the  cades  which,  accordinglo  Gratins,  "  leaium  miett 
defiitit,  se^rbitrio  boni  tnfi  permittit  ( 1  b).  ' 

I  Z^quity  thus  depending,  essentially,  npon  the  panicirisr  oircum 
{]*^2] '  stances  of  each  indiriduid  case,  there  can  be  no  estabiished  *nilM 
and  fixed  precepts  of  equity  laid  down,  witbmit  deatroying  its  V»> 
ly  essence,  and  reducing  it  to  a  poaitive  law. )  And,  aa  the  oUier  Iwnd,  tiM 
liberty  of  considering  all  cases  in  an  equitable  Ugfat  must  not  be  indulged 
too  far,  lest  thereby  we  destroy  all  law,  and  leave  the  decision  of  every 
qnoation  entirely  in  the  breast  of  the  judge.  And  law,  witliout  oquity, 
•hough  hard  and  disagreeable,  is  much  more  desirable  for  the  public  good 
fhaji  equity  without  bw ;  which  wotild  make  evory  judge  a  tegiriaMr,  ud 
tntrodace  most  infinite  coufusion ;  as' there  wo«ld  then  b«  almost  as  nrnity 
different  rules  of  action  laid  down  in  our  eouits,  aa  th«n  an  differvncos  «t 
sapacity  and  sentiment  in  the  humaibinindv'' 


SECTION  III. 
OF  THE  LAWS  OF  ENGLAND. 

Tilt  municlpol  kw  of  EngUod,  oi  the  rale  of  civil  conduct  praKiibed 
lO  the  inhabitants  of  this  kingdom,  may  with  aufiicient  propriety  be  divid- 
ed into  two  kinds :  the  bx  mm  verbid,  the  unwritteo, or  conuBOii  law;  and 
tbe  Ux  tcripta,  the  wriUen,  or  statute  Uw. 

The  Ux  non  aeriptu,  vr  unwritten  law,  includes  not  only  geiural  custovu, 
at  the  common  Uw  properiy  so  called  ;  but  also  the  parti-^uiar  custemM  of 
certain  parts  of  the  kingdom ;  and  likewise  those  particular  lutes,  tUut  ar« 
by  <;usiam  observed  only  in  certain  courts  and  jurisdictions  (I). 

(IS)  llM  onW  (fwry,  acOTRlini  (a  Mt  it-  lonrMlli*  191k  Afid.  ITA,  wan  ntaiMd  by 

■ori|>liun,  which   Piiili   in  our  gufenxiwal,  Iba  nrv  ConM.  An  T.  8m(  13 ;  to  feiwnOy 

•jtlicr  niid«  in  the  king,  who  etn  prerrnt  intb««her8tM«ii,th*aoMniWlait  »H*dnp»- 

'roni Iweonrini  mwu Rrvia,  mJmilnifMdattheivrolnttoo.    tnihrU.S. 

■  cnnditmiw  paidoo,  w  ia  iba  wiitUa  Imr  awanu.  to.  of  tkti  Oi»MtI»- 

'--Wu7,  oruwhat  tion  of  the  U.  SL,  tlwloU«f  CuiifnM  aids 

dertd.    Butffiiiftr,  in  punumnoeDTh.ond  ■!)  intiiMpiailc  undw 

., _..__^_     inuiU'ap|4tc*lik  the  aathorilTor  Iha  U.  &:  IhM*  <m  the  ■» 

nofchuKarr:  for  th«  Isamed  fiidga  prtmc  l»  of  ihe  U*4.     C«M.  Art,  6.  ^  a. 

burlwwhem  iruiji  Mid.thU  >*thc  tjtMmnS  and.  TtMCociatiiatnniiid  Acuofueh  8MM. 

•ur  cmiru  of  •qniiT  ii  ■  Mnnrnd  >-antiectfd  In  Ihc  SMle  of  Nmr-Yocfc  it*  Mtiutn  Ibi« 

niii-in,  goicniei!  iff  mnhliidied  mlm,  and  baan  reviaad,  aad  Wtasl  ioto  a^tadaa  ta  lat 

br.jnJ  down  hj  nrfcrdenn,  from  which  Ihey  Jainmrjr,  IBM. 

do  nai  df|Hirt,  flihuueh  the  rM»n  of  icmie  d  Thr  coloais^  hart  been  oonaidend  M  brine* 

Ibcmiiiav  l"'H>iip>heT»lilctaoti)Miiiin.''  Rook  inR  with  iham  onlymab  pota  of  ihe  lav  of 

in.  03.— Cb.    S«  I  Wm.  Bl.  np.  19Z.    UiLf.  the  mMher  oouitry  t  man  tauri  to  Ihair  u- 

PI,  4,  rnation.  ase  p.  107:  Ihe  poliDuW  hwa  ni 

(I)  In  (he  Sinta  -if  New-Ym*.  nirh  perta  euaMmaflf  upMial  dwuioia  of  Ktifhnd  ww* 

■f  the  OMDUM  Uw  ■■  i-era  in  fnnir  iii  ihe  ea>  Iherabrc  mater  adofMd  Iff  ihan. 
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Swr.  3]  OF  ENGLAND.  4S 

W)iM  I  call  tlWM  puU  sT  oat  law  Uges  mm  seripU,  I  would  not  be  vtt- 
deiMood  a*  ir  all  thoae  lawa  were  at  prvsent  merely  orof,  or  commuuiceted 
ftoia  the  farBMT  agea  lo  the  present  solely  by  word  of  mouth.  It  ia  tme 
■deed  thai,  in  tha  profound  ignoruioe  of  letien  which  rormerly  overspread 
the  whole  weotem  world,  all  hws  were  entirely  tnilitional,  for  this  plain 
NUDn,  becauee  the  nationa  among  which  they  prevailed  had  but  liule  idea 
if  wiitug.  Thaa  the  Briti^  aa  weU  aa  the  Gallic  dniids  committed  all 
lUr  Ibwd  aa  wall  aa  learning  to  iseniory  (a) ;  and  ti  ia  said  of  the  primi- 
tire  Saxona  here,  aa  well  a«  iheir  brethren  on  iha  continent,  that  Ugu  sola 
WMKcnm  tt  iMH  retmebtiH  (A).  /'  Uitt,  with  ua  at  preMent,  ttie  monuments  and 
/  a*idencea  of  our  legal  cnatoma  are  contained  m  the  records  of  the 
MTarU  couru  of  juatice  in  books  of  'reports  and  jndicialdecisions,  [*61] 
and  inibetreatiBeaof  leamedaageaof  the  profession,  preaerred  and 
'3»ded  down  to  na  from  the  times  of  highest  antiquity.  However,  I  there- 
Ion  Kyle  Aese  paits  of  our  law  Itgts  itm  aeripta,  because  their  original  in- 
aiitutkm  and  authority  are  not  set  down  in  writing,  as  act«  of  parliament , 
are,  but  they  receive  their  bindine  power,  and  the  force  of  laws,  by  timg 
and  iaiineinorial  usage,  and  by  their  universal  reception  throughout  ^e 
kiagdom. /In  like  manner  as  Aulus'G«llius  defineb  the  _;u  j  non  seriptumto 
be  that,  which  is  "toeiJoef  illiteriUa/umiinumeoiuaisvtlnioribiiseirpressum.'' 

Our  ancient  Uwrera,  and  particidarly  Fortescue  (c),  inaist  with  abun- 
'  lance  of  warmth  that  theae  cusioma  are  as  old  as  the  primi'ive  Briiona, 
and  continued  down,  through  the  several  mutations  of  government  atid 
inhabitants,  to  the  present  titne,  unchanged  and  unadulterated.  ThiB  maj 
he  the  case  aa  losorae ;  but  in  general,  as  Mr.  Sehlen  in  Kis  notes  ubserres, 
thia  aaaenion  must  be  understood  with  many  grains  of  allowance ;  and 
•Dghl  only  to  signify,  as  the  truth  seems  to  be,  Uiat  there  never  was  any 
famal  exchange  of  one  system  of  laws  for  another  ;  though  doubtless,  by 
Ute  intenniuore  of  adventitious  nations,  the  Romaiia,  the  Picta,  the  Sax- 
<ms,  the  Danea,  and  the  Normans,  they  must  hare,  insensibly  introduced 
and  incorporated  many  of  their  own  customs  with  those  that  were  before 
eatsbtishtii^ ;  thereby,  in  atl  piubability.  improving  the  texture  and  wisdom 
of  ihe  whole  by  the  accumtdated  wisdom  of  divers  particular  countrisa. 
Our  laws,  saith  Lord  Bacon  (d),  are  mixed  as  our  language  ;  and,  aa  our 
languags  is  ao  much  the.  richer,  the  laws  are  the  more  complete. 

And  ind«ed  our  antiquaries  aod  early  historians  do  all  positively  assure 
m,  thai  bur  body  of  laws  ia  of  this  compounded  nature.  For  they  tell  na 
Ibu  in  the  time  of  Alfred  die  local  customs  of  the  several  provinces  of  tho 
kingdom  were  grown  so  various,  thai  he  found  it  expedient  to  compile  his 
Oomt-B*oi,  or  Lih«r  JviieiatU,  for  the  general  use  of  the  whole 
kingdom.  Tl»s  bo^  is  aaid  to  have  been  extant  so  late  as  the  [•63] 
(oign  sf  king  Edward  the  Fourth,  but  ia  now  unfortunately  lost.  It 
zoaiained,  we  may  probably  suppose,  the  principal  maxims  of  the  commoi 
nw,  ibe  penaltiea  for  miadeineaiiors,  and  the  fonns  of  judicial  proceedingo. 
Thus  much  may  at  ieaat  be  collected  from  that  injunction  to  obaerve  it, 
which  we  find  in  Ike  lawa  of  khig  Edward  the  elder,  the  son  of  Alfred  (e) 
"  Omitthas  qui  rnpuhlie*  prttanl  elinm  atqne  etiam  mando,  ut  emnilmx  mguo* 
*i  prmbemitt  juttieei,  perinde ae  injadieiali  libra  {Saxoniee,  cnu-bse)  tcriptmm 
iabetur:  mc  qaieqvafU  formiitnt  qtnnjiu  ecmmimt  {Saxoniet,  miepibB*)  •«■ 
iaeter  Ubereqtte  dieant.*' 

*iCH.*L«.ia.l-f.u,  u  - 

N  Ma.  s'.Mi.  M 
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But  tv.  irrajHion  asd  MtaUiahnsnt  bT  tk*  Duck  in  EngUnd,  wUch 
fcdlnwadmaa  aTtei,  introducttdDewcuatomcsndjcwiaiidthia  oodeoT  AUnd 
ill  muiy  proviDcflB  lo  bll  into  diause,  or  at  lean  to  tie  mixed  and  deba*< 
ed  with  other  tawa  of  a  coaiaer  alloy ;  ao  thai,  aboot  the  keening  oi'  th# 
•levenlh  century,  there  were  thiee  pdncipal  ayatema  «r  lawa  prevailing  ia 
different  djatricta  :  I.  The  MtTcei%^Lagt,  or  Mercian  lawa,  which  weM 
sbaerved  in  many  of  the  midkmd  countiee,  and  ihwe  beideriog  on  thtt 
principality  of  Wales,  the  retreat  of  the  aocient  Britov;  and  UterefoM 
rery  probably  intermixed  with  t}ie  British  or  Droidieal  ciutoma.  2.  Th« 
Wttt-SaxBn  Lage,  or  law«  of  the  West  Saxoaa,  which  obt&i)Md  in  tlw 
countiea  to  (he  aouth  and  weM  of  the  ialuid,  Imta  Kent  to  Devoiwhiiw. 
Theae  were  probably  miieh  tho  aame  with  the  lawa  of  Alfred  aboTe  bmb-' 
tioned,  being  the  municipal  law  of  theCu  moat  conaideraUe  pan  of  hia 
dominiona,  and  particularly  iodvidii^  Berltahire,  the  aeat  af  lua  peculiar 
residence.  3.  The  Datu-Lagt,  or  Danish  law,  the  very  name  of  whitA 
apeaks  ita  original  and  compoaitiOTi.  Thia  was  principally  mainiaia 
ed  in  the  Teat  of  the  midland  couiUiea,  and  also  on  the  eaatern.  coast, 
tho  part  moat  expoaed  to  the  Tiaila  of  ^t  piratical  people.  Aa  for  lbs 
reiy  northern  proviDcea,  they  were  at  that  time  under  a  dielinct  govetii- 

ment  (/). 
[*66]  *OiK  of  these  thr«e  lawa,  R(^r  Horedsn  (f)  and  Ranu^hoa 
CeatrensiB  (h)  infoims  us,  king  EMward  iheconfeascw  extracted  oae 
uniform  law,  or  digest  of  lawa,  to  be  obaerred  throughout  the  whola 
kingdom ;  though  Hovedcm,  and  the  author  of  an  old  maanacript  chlib 
nicle  (t)  aaaure  ua  likewise  that  thia  work  waa  prtneated  and  begun  bf 
hia  grandfather  Jiing  Edgaf .  And  indeed  a  general  digest  of  the  aans 
nature  haa  been  oouatantly  found  expedient,  wd  therefore  put  in  practic« 
by  other  great  nations,  which  were  Tortned  from  an  assemblage  of  littl* 
pnmncee,  governed  by  peculiar  cuatoma,  as  in  Port^al,  .uwlcr  king  Ed* 
ward,  about  the  beginrting  of  the  fifleeUh  csnuiry  (A).  In  Spain  nod«r 
Alwixo  X.  who,  about  the  year  L2^,  executed  the  plan  of  his  Iktber  St, 
Ferdinand,  and  collected  ul  the  proviueial  customs  inlo  ens  uniform  lav,  . 
ia  the  celsbrated  coda  entitled  Lts  Parlidat  (I).  And  in  Sweden,  titou 
the  same  vra,  when  a  universal  body  of  common  law  waa  compiled  out 
of  the  particular  customs  eatablisheu  by  the  loghman  of  erary  pFonaeo^ 
and  entitled  the  InuTt  lagh,  being  analogoua  to  the  sMNaten  i«#  of  £og» 
land  W,  (2). 

Both  these  undertakings  of  king  £:dgar  and  Edward  the  oof/e«aor  aeem 
to  have  been  no  more  than  a  new  edition,  or  fiesh  ^oowlgatioa,  ef  Atfred^ 
code  or  dome-book,  with  soch  additioni  and  improvetoems  ma  tlw  experi 
ence  of  a  century  and  a  half  bad  soggested ;  lor  Alfred  ia  gvnerally  atyl- 
ed  by  the  same  historians  the  Ugtim  AmgliaMmuim  temditor,  as  EdWaid  iba 
coofesaor  is  the  rtstitutor.  TbesOi  however,  ate  the  laws  which  our  his- 
tories so  oAen  mention  mider  ibe  name  of  the  Unr*  of  Edwud  ^  ctrnfa*- 
lor,  which  our  ancestors  straggled  ao  hardly  to  maintain,  under  the  firat 

</)  tUl.HUt.tk  (t)lfiid,Da.ttW.2ia.llS. 

S)  A  ««.!/.  (I)  IM,U.HI. 

I  h,  B*m.  OHftMH.  {»  nu.  uait.  ai,  u. 

W  In  HtU.  mi  Eaimtr,  •. 

n  tlw  oM  n«Brt    iivtlapt 

Lm  Coulumn  i»    «t*<.  . 
BtuiiMiMHT,  Gm  primed  n 
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ivinAwoT  th«  HmmrnhM}  mA ■wlfch  MfcieyiMrt  priaow m fre^rtsnllf 
[■MUM^  IS  keep  &iri  mMM,  M  dMnoMpopnkM«Udt^«njUd*«  w^>». 
[««M«d  b;f  Ifirwga  oflmg«WMs  or  dew— li«  dinMnteMi.  ThW* 
■IV  the  law*  tim  so  ngoMnrir  widaMud  *th«  Mfeated  mUuIu  af  [*ft7 j 
Ac  dtfl  lav ;  which  «mMUo(I  m  llw  uveUUt  ca^tuy  ■  new  R«' 
MM  «fiipira  ont-  aiM(  of  iha  ttMtm  of  the  tioMinmt  i  MMm  thM  hkT# 
hw.  Mid  parhi^  upon  thai  KcOaitt,  their  pabimd  \iktttim  t  wMa  tb» 
&00  constitution  of  EngtMid,  foAuifa  tpon  tb»  smm  wrcouM^  baa  beo* 
n*«r  impMrMt  than  debuML  ThMa,  1m  ahm,  are  Aio  towa  whioh  n^va 
IJMAiid  srigiiui  to  ifaat  callaatkm  cf  nmMU  amtt  eMtaniB  which  ia  bmT. 
kaawit  by  die  naae  ft  Urn  cominan  law  ;  a  Bame  cither  g)*«a  let  iv  is  cbm- 
mdtMBMtiaii  to  Othai  lawi^  ■■  *^*  alafla  law,  the  oivll  UW,  the  law  mar- 
dMit,aMdtbe  HkevrOr,  ■*»  pnlahtf^aaalaw  cdHaaii  M  all  lb»  reaJa^ 
dwJM  eimmmt,mfoiaright,  iBflitioiiad  bf  Itidg  Edwaed  the  elder, -aAof 
dM  alwlfti«n  of  Aw  se*«nil  pconncial  ciMtona  wid  |Mrtleailaf  l»ws  baibiw 
■MMioDed  (3). 

But  ibm^  iMa  la  the  tMMlikMly  launiiUc  of  dna  c^actidn  of  max- 
ina  tod  cuaioaia,  yat  th*  mnims  aid  rastens,  a»  coUacUd,  are  of  higltei 
■Mtqntjr  tbaa  manofy  or  fautary  can  raoob  (4) :  nothing  being  more  dif-' 
ficalt  thM  to  aac«min  the  pvecdse  beginning  ant  fifat  apriitf  of  a»  ancleat 
and  kmg  catabliabed  ailaui.  Wlwnee  it  ia  that  in  our  taw  the  soodneaa 
af  s  aiMom  depend*  ti^oa  its  haring  been  uaed  tioie  duT  of  aiiad  ;  or,  in 
Ae  autaiimitv  or  otir.  logal  phcase,  time  whereof  the  memory  of  man  run- 
lUb  not  to  vati  contrary  (A).  This  it  ia  that  givea  it  ila  wAgfat  briI  a^M- 
aty  :  and  of  thaa  nature  ve  die  maxinia  and  ciwIodm  Whiob  eoupoee  tbe 
coamoB  law,  or  in  neg*  sOripU,  «f  thla  kmplom. 
''  Thti  imwriiten,  ea  eani«n«,  law  ia  jmiperty  dMngntahablo  iitto  thtee 
.  hiids:  1.  Oeneiml  euatoma;  whieh  are  lae  aaiToraal  i^  of  the  whole 
kilfdoaa,  and  form  iha  comHoa  bar,  is  ita  aCrictar  nad  more  aaiial  aignilv 
csuon.  2.  Particular  cuNnm ;  wU^,  for  the  meat  par[>  affect  only  tbe 
trinbiiantaof  paniealar  dktrioia^.  8,  GeiUia  pwtioBlu' lawa  i  whieh,  by 
•aoatom,  are  adopted  and  uaed  by  teiBe  paitioukr  cowrta,  of  pretty  gennral 
nd  eaMKainr  jnriadiction. 

*I.  Aa  te  goaend  caatova,  or  die  oanmaa  law,  ptoperiy  to  [*Sd] 
criM ;  this  ia  that  law,  by  whiefa  pfeaaedingB  and  detdnnuw- 
tiaaaki  Aeki&g'eoidhMyaaanaef jwtieevegiudedanddi»«fed..  TUav 
fc«  the  moat  pan,  setdee  tba  eoum  in  whn:h  lanb  deaOmd  by  iakeiiiwhte ; 
the  BMoner  and  fonn  of  ao^ioinQg  aid  Haasfiartlng  prapei^ :  thtr  aetletuM- 
liaa  and  obbgatiaR  of  coMimcIa  j  tlwnilea  of  lopeiaidiag  wiUa,  «Ued%  wd 
Mia  of  parliament ;  the  ta^aatiw  fenodin  of  civil  it^nriee ;  the  tetwal 
■potiaa  of  iwnporal  ottiwtea;  wsbAadaMoeriBddagMe  of  paniakmeBt^ 
■ad  aa  inAnte  nundiar  of  awaalao  panknilara,  whiob  diiaao  ihoRWelTeo 
■a  ateanvely  n  thv  awMiy  diitribaiioit  ef  eniamaa  jwttian  raquinMk  y 
Tba^  for  oxaraple,  ihal  ^nahallbo  fbtK  aapanoa  caaata  «(  Mcard,  ih* 
GbMceay,  the  Kiiqj'a  BmaA,  A*  GaaMlan  HoBv  and  the-  Eaahayer  ;— 


(l)T)i>  MiriMt  *ks-MW  WdwaM^  af    MlhllMt  "thaarifiemlgr  tlw< 
(■nuiog  llu*  inTSiligition  rurtbar.  nqj  mU     u  utxIijKVTcnHa  u  tha  t 
h  bn  own  eunjccluiM  chnM  a(  6r.  Wi)liiil(.     ffin.  Com.  Lmr,  US.— €» 


'Silintion  lunbar.  dhit  mU     u  UMlijKVTcnHa  u  tha  bawl  oftha  Nil** 
....  -  -.    .-i. .  -.^  (^^^  L^  |JS.-«|»,» 

W  SW  aoM  10,  p  TO^—Ch. 


A*  woAa  of  Anwlm.— L«| 
(4)  WW  Load  Hal*  m 
Toi,.  1. 
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4»  OF  THE  LAWS  fiNTM. 

tkMt  the  eM«M  bm  bIoiw !■  b«r  to iMkanMsioi; — Am  properqr  may  ba 
■e^pdred  anti  tnmTarrad  by  wiiiiag;— tkat »  deed  is  of  no  v^kUi?  unlosa 
sealed  and  delivered^—- 4bat  wills  afaalLbe  oonstnied  mora  tavow&Uy,  sod 
deeda  mSre  atrictiy-;-— that  monei'  Isat  upm  bond  is  rocoven^a  by  scwni 
of  debt , — that  breaking  Ae  fuiAa  pesos  is  sk  odbnce,  sod  pimialiaUe  by 
ftne  and  impriMnmsM  ;--«U  tbese  an  dsctnaestbu  sr«  not  set  down  ia 
any  written  ststms  or  vrtauoKM,  bift  depand  meKly  upon  immemohsl 
4tsage,-1bat  is,  upon  Bssimoii  Ina,  Jor  tbair Support. 

Some  havs  divided  ths  coannoa  law  into  two  priacipa}  poonda  or  ^mm- 
duioDa:  1.  EsUblUnd  ocMobs;  saeb  as  that,  wlMre  there  are  tfarco 
brWheTBythe  cldsst  brathar  shall  be  heir  to  the  second,  in  eielosien  of  tfao 
yoongen :  and  2.  Eatabliahed  ndaa  and  omuibs  ;  as,  "  that  the  king!  ca&  ' 
do  no  wTcmg,  Aat  K>  wan  shall  be  bond  to  aeosae  llvself,"  aad  the  liko. 
But'I  takethesB  to  beone  nwl  the  same  thing.  Fsrtbe.Butbontyef  iheso 
maxims  rests  eminty  vpm  gensral  reception  sad.  Hpsge :  and  the  only 
'  method  of  proving,  that  this  or  that  maxim  is  a  nde  of  the  common  law, 

is-by  afaewiBg  tiist  ithalh  been  alwaya  the  custom  to  oboerre  it. 
-  [*6t]        *8ut  here  a'  veiy  natmal,  and  very  maleri^  question  arises : 
;'  bow  are  these  customs  or  maxims  to  be  knowni,  and  by  whom 

'  ia  their  v^idity  to  be  deterMined  !  The  answer  is,  by  ibe  judges  in  lbs 
'  several  comts  of  justice.  They  are  th«  depositaries  of  the  Uws ;  tbe 
Uving  ofsdes,  who  mnst  d«eid«  in  all  i5aoaB  of  doubt,  and  who  ate  bound 
hj  an  oaih  to  decidb  aecordiag  to  the  law  of  thi:  land.  The  knowledge 
Of  that  law  is  ^rived  from  experience  aqd  study ;  from  the  "  eiginti  mttu^ 
fwn  Ivtubraliimet"  which  Fortescue  (n)  mentions  ;  and  from  being  long 
personally  accustomed  to  the  jodieal  decisions  of  their  predecessors.  And 
indeed  these  judicial  decisions  are  the  principal  and  most  andioritativQ  eri- 
dence,  that  can  be  given,  of  the  existence  of  such  a  custom  as  shall  form 
a  part  of  the  commoit  law.  The  ^gnsnt  itself,  and  ail  the  pioceodiuga 
prei-ioua  thereto,  are  carefully  registered  and  preserred,  under  ^e  name 
of  neords,  in  pidilio  repositories  set  apart  for  that  particular  purpose  ,  snd 
to  them  fteqDent  recourse  is  had,  whim  any  critic^  quennn  uisea,  in  the 
detenu instion  of  which  former  precedents  may  give  light  <ia  sssistanco^ 
Aitd  therefore,  evan  so  esriy  as  the  conquest,  we  find  the  "fratmiloram 
tnemoria  tvtntotvm"  reckoned  up  as  one  of  the  chief  qnalilicBiians  of  those, 
^^  were  held  to  be  "  Ji^iiKf  ^dfrr*  fpftnw  Hwltaif i  (o)."  Far  ii  is  an  eata- 
bliahed role  to  abide  by  former  precedents,  where  th«  same  points  cose 
a^aio  in  litigation:  as  well  to  keep  ths  scsle  of  justice  even  snd  steadyj 
and  Mt  liable  to  waver  with  esary  new  join's  opinisnina  sise  becausa 
(he  law  in  that  case  being  solemnly- dec Isred  and  determined,  wfa^t  before 
srsa  tmeeitain,  and  perh^  iBdiflerent,isnow  becDme  a  pemanent  rule 
which  it  is  not  in  the  breast  of  any  snbaofsnt  jadg*  to  slter«a-Tary  ftom 
according  to  his  private  aeotiments  :  he  being  sworn  to  detofmine,  not  «c 
iwdinglo  his  own  private  judgment,  bat  according  to  the  known  laws 
«nd  easterns  (rf  die  huid ;  not  delegated  to  proobusce  s  new  law,  boa  (o 
maintain  and  expound  the  old  one.  Yet  this  rule  admits  of  excepiifm, 
where  the  former  determinatim  is  most  evidently  eontmry  io  roa- 
1*70]  son ;  'much  more  if  it  be  desrly  contrsry  to  the  divine  law.  Bt4 
even  in  such  cases  the  subseqiiiettt  judges  doaot  pceten4  t«  make 
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Act.  i]  OF  "^GtKitb.  •  « 

be  fonn^  that  the  ftnntr  dtwMBnii  MuriAMy  atMentor  n^MH  (S),  itia  j 
declBTcd,  not  thai  sutih  a  sentence  waa  tad  lav,  bvt  (hat  it  waa  mtt  lm»t  ' 
ihn  is,  dial  it  is  not  the  eataMiabMl  cuatom  of  ttM  realm,  m  haa  bvea  »no' 
iMmnly  detennhied.  /  And  heflee  it  ia  that  onr  Iswyen  an  with  juatiea  aa 
odious  in  their  encomtuma  on  the  reaaon  of  ibe  cavmon  Uw ;  thai  tltnf 
Mt  nc,  ihxt  the  htw  t«  the  perfeciion  of  raaam,  that  ii  always  intend*  M 
conTonn  thereto, and  thatwhatianEii'reMMtiBiKn  law.  Not  tballba  |a»> 
ticnlar  reason  of  eyery  nde  in'  the  law  can  at  thia  distance  of  linM  be  ai- 
viys  precisely  SMigmd  ;  bm  if  is  auSvieM  that  Aere  b«  aodbag  in  the 
nila  flatly  contradictory  to  reason,  and  than  dM  law  wA  MasuflM  it  to  b« 
weH  founded  (p).  And  it  hath  been  an  amietit  otiaervUiMi  n  Ao  law* 
of  Engtsnd,  that  wheiwror  a  atandmr  nd«  of  hw,  «f  wliioh  dw  hmmmi 
peihapB  conld  not  bi  rflmembered  or  disccmed,  hath  b«en  wantonly  brok- 
anin  npon  by  >tatme«oT  newivsohRioRs,  t^  wisdom  of  Aa  mi* -hath 
io  the  end  aj^wared  Iroai  A«  ineonrenienees  that  h««  foUowsd  dw  inn*- 
TBon. 

/tThe  doctrine  of  the  lew  theit  is'  Ais :  HM  precedeaia  a*d  ndee  nmst  b» 
l<)no«ed,  unless  Hatlysbaurd  orrnijoat  (7):  fonbav^ ibni  reason  bn  Mt 

W  Hmh  nniitag  >llt  t^  drB  I—,  ly.  t.  »■    ■— ,   )■».  iwfllimrii,  *i^ri  rtw    i*"*^ 
cwIiliiM(H(,rHunMipNH>.    l»UMn<>M»    tw." 

(8)  But  H  rannot  ha  dfiafmhlrd.  tint  both  fnnncd  li<r  (he  leghmira.  met  tonftmitd  hf  Ilia 
hMrk*,  and  ia  nU  other  liim,th««  ueds-  MMniin.  powM.  liw  ijeoKM  utd  ilMrm- 
tnD»  <](■*■  ftm  auaUuhed  ptisciplei  mul  lulintw  oT  Ihe  Ditguumlc*  ue  doI,  nii>i«n1y 
uiiu.  «]ueh  (re  pwd  !«•',  ihminh  Kuch  ik-     (penVing,  Imwt :  Irnl  precnirnt*  aiEhr  thim- 

J — __■..  i.^i :t,.i_  _t — 1  __j__     I rtBipotiraUr  io  i0T«i«,  hot  AiCrtOTly 

With  Uw*  it  ■■  othcAriw  i  la  i^iun 


ijr  he  iMMh  maniCMll];  ibHinl  and  an-    Van  tiM  ^>Btv> 


tia^mln  adhered  tn  I7  the  nidgm  in  ill     Ihe  iiidie  in 
Dcnni,skoannM  IdBnoiM  th*  chaneler*    Ac."    Nn* 


It  ia  ihcic  prorinM^  iiam,  (pMking  of  the  conunvn  law,  and  hia  ana- 

'     \Mt\  Cokt,  in  hi)  enlhiui-  mcnlMon   inuil  k  undenlaiiil  him;   Khich 

law,  ne*  Tar-  aommiHi  tiw  ia  u  atauhiM  ai  the  pariiaawn- 

Mor:^  tare  luyilaialca,and  BMatheaaripdlf  sbaerMd 

ti  fM>  hj  lb*  judiaUuTB.     AMumins  tiiab  Ihe  le^ 

.    .         .     .,..._    il  nem-  preeedenl.iic  Ihe  alaluterii  sliauidandunjuat. 

Hr.  Hni^nfe'i  note  upon  iba  only  qeeMinn  ia.bj  what  BUIterilyak^l  tl 

dl«anBcJn<aBdaipnMd.  "Argn-  b*  abtofMad.     Mr.  Sedgwick  pniaU  I*  the 

-■■u  ■!«■.  iBeanra>iaDc»  cwtaiol*  desert*  jud^  on  ib«  bench;  asd  piofeaaor  Chrtaiian 

the  flMlnl  alteiitiinl,  and  where  Uie  weight  ■nlHtaina  the  >u}e  and  aupiviw  right  to  ciei- 

ifion  iHNMMt  fa  neariraHuan^'P^"-  nsa  ihia  Anetian.     Ths  spiiM  wd  rnctiOe  ti 

M^  t«  wtbiIh  BMW.    But  Mtha  ntlavf  ika  noaiiMiian  »  with  hia,  lad  11  ta  wvU  f»r 

IwlaelnTMdaipUoit,!!  iiinninli)  main  the  intend!  of  puUie  jiHllee  that  th^' He  «o, 

■--  ■  -        '1  b»inie  that  In  1^  imhicode  of  «MMah  there  B  wiwlMa; 

-.„. __  k  bieM,  far  and  the  buowaa  of  lagiaiMNB,  atanBiMqitka 

dM  HRMMi  ■■  th*M  wlm  malu  iawa  a  p«-  aubalinitian  of  ■  whalesome  law  ia  the  pliUM 

fattimt,  which  Ihe  axm  exalted  humiai  wiadoai  of  aa  ahinfd  or  unjiiit  pncedenl,  mer  weD 


teofanaiMn;,  andaMridheaB  ID-    anplor  >be  highaat  w1 
rgsmaot  •ganiM  «fn  ohmgaf  ih*    r      '" 


■iaeibl*  argsmaat  sgaitiM  vm  ohawgaig  the    oajr  beadiKaraikeeof  opinkia  •*  u  whuli* 
it"."    fln.  CW.  liH.  «&— Ck.  .      ^     .....    ■ 

m  firfiaiarGhTJariaa  nuntu 


^nird  and  uniuaL 

CprimoMiinira  bm  fal 
■KMi  ine  liH  of  maa,  1 


Ikfin  fMiT  ahamd  ud  u^oit,  /  tlWy  *■  ■•Mnmandsver  their  haaiy  »Hin»  to  llw  i«- 
*pniU(  la  iniim  tnmijaJu  ;  a.  ooiutilioa  anact  of  dieiT  coatemponiriei.  [i  wmilcl  be 
™«li,it  ia  ■ppcefaended,  extncta  the  whole    diffleult  to  roowieita  ttajiigkiwea  of  the  fa 


_ ■'  the  iufsuttae  ei^uaionsl .... . 

_     _t  BedawU  onnuada,  of  the  amia  family,  with  the  law  of  ni..  ._,  .. 

■  Aa«thaTlw>ii,thM^WiniaBlHae1uiou  Ae  Inw  of  Qod  ;  yM  no  uidfa  w«dd  dare  10 

^■tW  dawtiawtoo  twt  end  aeway  edb'  traeiifaie  rate  of  lew  a*  Bba«iid  •(  najoM,  and 

*  '**!*>  ■ohet'tuM  an  eqpal  diriHuB  of  the  petiiiouar 

ol  aid  maaa%  all  the  Gkildren.  onn  Ihe  qareuon  lit> 


**  A     ma  ^AMuht  before'  him 
-■- '^■■hythaoD      - 


■a  t:  Co  Ogle 


*  -  OP  TH£  LAWfi 

akiiDmatintniii>,]MbW.MP*«w]»»4«hHii -r-w—  - 

towippwB  that  iiuiftaad  wbgUy  withniit  waMdaration./  To  itlusiraie  this 
fattii—  by  ■■— pi—  U  has  1*m»  dtMvBMwd,  time  out  of  miul,  iLat » 
hwlkia  of  tlw  biir  bkw4  aluU  mnqt  uiaittsiJi  a»  beir  U  tbs  estue  of  hi*. 
Wf  hMther,  hvi  kahatt  nAec  aacbaM  U»  tb«  Ling,  oi  oUier  lupeiiarlord.' 
tioir  dai  i*  ^  yitWe  Uw,  fcwA  aaii  — laMiihcd  if  cmUiy  whtclt  cujitia 
is  •rUHUtsd  fay  jiuiiwl  dawiflMj  lad  ibsM&rs  saa  oevec  be  depiated. 

Imd  t^  upi  nwlam  jn^t*  wiUtMit  &  bceub  o{  kU  oath  and 
f*7l]    *ifaa  k«.    Fw  W«i»  wn  ianaihuig  Baaufuat  ta  natural  ju^ 

lim  ^i  A«i^di«'Uti£cialnawiaor  u.dia.w»  ftsm  tha  feodal 
Imp,  IM7  aM  b«  ^wM  abnoaa  ta  •wry  body  (9).     And  iberafof  a,  thoHj^ 

•  ■aiffm  jwdeat  an  acawwitaf  »  auHftixA  hanlahip  uyw>  ttte  half  bnithei:, 
wiglM  wirii  it Iwui  boe«  athtKwiaa  aaJW,  y at  it  ii.  aol  in  luajower  to  aitet 
it.  Ba*  if  tax  ooiot  w«m  mw  u  AwNuaaiwa^ihat  so  aldsr  bmihsr  of  tha 
halt  falaod  rugllli  oMar  i^ot  aad-Miza  »a.j  ludk  Utat  wece  purchased  hj' 
his  younger  brother,  no  subeequent  judges  would  sorople  to  decUuB  that 
aack  prior  daMaiiaaiioa  a>ae  iuguai«  was  uaKaat^aaUe,  and  thaiefote  was 

/  aatlno.  fi»tfaailArZMai«Bd  tlM«)yMia>^ai«jw^,ue  notalwiuyacair- 
raitible  terma,  or  <nte  and  the  aarae  thing  ;  Btnce  it  aometimoa  may  hap- 
p«a  Aat  Ae  jadg»  VMy  Macaafe  A»  Ia.v.  Ufn  d>a  vhata,  Uw«*aa,  wa 
may  take  it  aa  a  general  rule,  "  tlial,  t&a  deciaions  of  cootta  of  joatice  ara 
tha**idene«of  whatia.cauunaa.laar :"  in  the  same  manner  as,  in  the  civil 
law,  what  the  enqMfcoi  had.  once  datennined  waa  to  serve  for  a  guide  for 
iba  ftHura  (f ). 

Tha  dectsiona  therefore  oTcflaiia  areheUm  Aehigheat  iegH4,ai)d  mrm 


nrarnM  it  iIm  ;  tnt  it  w  ai  ammtnaei  am-  in.  Buluid  cmta  m  imtonX  ■nmwwi^  fan   . 

jnnM  In  H]!,  iha  CaaMauia  nd  aMttetnt  -f"-*-  '-  m-m  nlin-i  hiiniilf  it  -ni  htfil. 

»^iidi«1iaiw  noiild  l»»lh«  tDniniiiaOTpf  tUt  ■  HnM  bant  i^  KvlMid,  af  Pmeh  p*. 

Main  rnncb  Bmv  nneMef  tb»  (an  sbpm  nau,  W  raii»t«d  Mt  nt  En^ud  't""*'!'! 

fciBtAewifaiMuWBfcrfaiiy  |imtil«»»Bri»to    "j  -■>—'■-  •^-•^  —■'  -j— -j  —  r ^  —^ 

tliam,\amanrtlmai<nm'ifa»Lm^l^  poltv  sf  trMM*  u  wiaag  lU  Fnaak  in  uw 

l^mm  ppimdia  tfw  pnow  iMMdr-  •■■inM  KiuUarf^     FmMt,  Cn  I.  Sfi.     Sa> 

If  iButtaf  puHanrMka4bcm.bHi^fa  MM«t>46. 

M  M»  aiM* af  1  MMtm,  —*  )mmA«vA*  H         '■'--■-■■.  „^^, 

hMday,  whitk  mwla  M  InoBoa  Mtoini.  mbh,  «b«*«.tah«r)Mn»M 


';  ml  if  a*  te    MItnM  aaliaM.  uii  dio  ia 

— -^    ■ loMMfc  u.  bi.  • _ 

, . ^,ef  Aauuiiin.  Mdall     ■■  U  fl*  k   '     '   '  '        ' 


wnifithadWa  i"                                                                  '      " 

V 'tvot  ■'■•May  twl  bant  doing  IB  nUi' 

I  at  the  tinrvas  kgri  and  inoSna.  »oa 

a  IMila  la  aiiffai  Ihi  | lnhMiiil  [lai     aa«__  -  r~, , ,, 

d  h]t  ttwManiH.    (t  [nM.3Si    aiTarm  ippear  *asliaania)^aiHe*aona>>la,lbit  itwiB 

MIX)    Thia  *■•  bath  tutf  abanad  aad  aet  ha  aaSaB^  U.  nniiin  biw  aftnTinu^  M 

aajoat:  iMriit  wthe  d»>Iaa>ofEh^i*  diagHwubaaka.^  Sniwdi  1^1^331.— C» 


9efti:»H«i«i,a^aU     fa  U  ^  htd.  oflka  BaDOibap  la  tka  Um 

„  „  -.  Moayhod  bantdoiu  aa    ndwi  than  la  Acyaaoaar  aoa.    Whri  mat 

t,  Khish  at  tha  tiawna  kgal  and  inoina.    » caa  kapnaaa  b  Ihe  fioalr  of  *  Brt4a 
■  ■  aavaf  p»»  yaopaitj,  ttita  laar  Kill 


iBdiuniMon^beihnfMadhytlwniH^Ha       {ft)  Tht  nnn  adnaaa4  alu4aat  Bay  aa* 

*Drit7afih«liin*.lorA.MAomnaN«aiiB'M»  aoit  Itr. Uumaknv'a  "Obaarvatbaa  on  tba 

«i«mnit  aaaaaibM;  -te  bjr  dw  MOM.m  leant  SmB  af  Ap  Edfliak  La>aa  of  Ba^ 

a.  13.  anonad.  aiatvban  tfaa  aysiatiDa  of  H  h>pa(t)',  wiAtba  Oatliaa  af  a  Gala  ;"  a-fib 

actofparliaiiMM  ianot  AiMMloaauaaaaa  itaaiiaa  indjeirtaa  af  paw  — airi  TJtuw.  Ha 

ftciaian*liineaBatiliad<riiliia'it,lIia  ehriiaf  aMtaxU  eiilKiApanpiaui^i  whathMitte 

■as  iipanitriMrthf  iaNlwaaMal,  (•  akatkef  it  ba  aaa  Hnate  *( 

•  n^aJwaKaaa  i ' — ' 'f;  — '.  ^-"^  "if'  iliar 


Iligii/caiyCoOgk: 


conrs,  boT  an  huided  oM  W  jralAie  view  in  the  ruiibiuim  voIbmn  of  n- 
yorft  whidi  Tiatiiah  tin  htr^M^  Plbnirf.  'fltMe  nuyuiii  m  hiManM  ^4tt 
MtreraLcaam^^illi  ■  whwH  Miwwiiwy  «f  ttie  pibceeSiws,  wiiicb  are  pre- 
•eirre^  ■!  iaT|[e  nt~^  reoord  ;  the  srgUNwnM  on  Iwdt  iH^  uid  dw  rea«a* 
Ae  CTrail  ^n  Inr  ite  ^Mgmeitt ,  UK^ph  mwh  hi  iBOrt  Mom  wj  p6nHM 
prcMRt  at  Ae  4t*MTntmli<ni.  Ami  ittm«'MlT«aiMAaxn  M,  uA  ahcM 
■xplithi,  lh«  T««ar<)8 ,  irhtdi  alwaja,  ta  mttara  af  conaaqimioe  Mid  aioe* 
^,  the  Judges  direct  is  b«)  aesrcltMi.  TIh  npatta  U«  aiunt  is  a  r»gidM 
Mrries  tram  Aia  nign  oT  King  BdwBid  the  BhumJ  JBohHiTS ;  Htd, 
Ihnn  his  tims  to  ft«  «f  H«rny  dta  'Eigktk,  w«re  taken  by  tha  [*78j 
pHAhnnoiaTies,  or  cMef  acrilMa  «f  Iks  fait,  Mtha  o^mcim  oJ"  the 
crown,  and  nrirfililwd  omrxAjr,  wb«ne«  Ihoy  «r«  knmrn  mAar  iha  daw> 
.taination  of  tite  vFor  SMtf.  AnditicMachtota^nriiod  tkattfiii  benafidal 
'  ctBtom  lad,  nMer  ptopCT  TCguMmM,  bsm  ooMuwd  t»  ihis  d^ :  for, 
dxragh  King  Janwa  Aw  Ffnt,  at  Ao  wwumce  of  Lord  fi«eoii,  ^^iatad 
tWD  reportert  fr)  with  a  hflMtaome  aiipand  for  diia  f innoM,  j*i  that  wiaa 
fmtittition  ins  aasn  n«glMt«d,  Md  mm  th*  ni^  «  Uanry  i^  EigM 
to  the  present  time  this  task  has  been  executed  by  many  pritaia  and  Kt^ 
lentponTy  bands  ;  wh>  annMiitiM  ttum<g>  kaMa  t»d.  iaaocBTuy,  aom«- 
lin«s  ihnnigh  nlislake  and  w«m  of  skill,  base  pibliahwd  T«ry  crade  Mid 
faaperfeet  (perhaps  eoMrathctory)  aeoouMs  -of  sua  and  lb«  ibum  detaimi- 
Mtton.  Soma  (^  the  tunM  vafaiaHa  af  (ha  aaaient  rilfinf  are  thoaa  ]iiA> 
IMieil  by  Lord  ChieT-Jaslica  Coka  :  a  hhn  of  iafioite  leamMf  in  hia  ptv- 
feninR,  tbnugh  net  a  Ittda  infeclied  vitb  the  pedaatry  mA  quaiaUMn  af  tha 
times'  be  lived  m,  which  appear  stiaagly  ia  afl  bii  wdilis.  H«wever,  hie 
vritinxB  are  so  b^faly  esteened,  that  they  are  gemaliy  cited  wkhewiln 
mhor^  name  («). 

Beaides  these  Tepottais,  there  an-  alia  aiber  aolhan,  la  wfa0m  ptM 
TenaTatian  and  respect  is  paid  by  die  siadeata  of  the  cotnnoa  Uw.  Such 
■ra  6lanr3  aad  BiaMoa,  Biinon  aad  FleM,  Hwghaa  and  Litlietan,  Sfr 
ftam,  BnMke,  Pitaherbeit,  and  Sonndfiirda  (10),  with  aatne  ethota  al 
■Mient  date ;  whose  ireaiieea  are  eked  as  aulhonqi,  aad  aia  evidene* 
An  cases  have  (bmteriy  happenad  in  which  auch  aiMl  aach  pejaia  ware 
4etennined,  which  are  now  beconie  aatijad  aad  irst  priiiciples.  One  «f 
iba  last  of  Aeae  matkodieal  wriura  in  paint  of  liaM,  whoae  woiha  sre  «f 

(r)  ^M.  IIJIH.  r.  r- IS.  ITRtib.M.  l)ioHprlnc«,ln  wIidh  nttni  than 

ip5^_'""r~i,"!  i'"~i'"ziz .- 

■•dMcaadtBapKvtIwiiwanMvlifUawiMtaf    ntn  eonwanlT  Cn.  Hit.  Cn.  Ite.  aad  Ont  Om. 


.  .  w«i«il«UrTninHli*u.QuaM 
tm,1mifmU4  uA  I*  qiwttH  UiUii  »•  »*»  EJUabMh,  Ultf  Jwna^  uhI  Kiiif  Chulu  Uw 
If  mj.  1  or  t  Ra^  not  1  « 1  CA«'>  Ru,  u  is  rtnt ;  n  irtR  ■*  br  ttw  nimhcr  sf  Hch  MmiL 
■faif  dMiar  uiibon.  *»!>  n|unia(J«l|*Cnili*     for  untatHnei  »■  call  tli«m  l.l.tndl  Cn.  tS 


{IS)  Tim  waAa  id  iiarn.  uLhon  an  dU-  Bench  in  tha  tin*  of  Edw.  I.)  Sammm  Mv- 

Ibfnntwl   bj  th«  Ulovinf  Liilei  •.-^"  QUn-  na  and  Purm,  Inntini  of  Eimirni  ind  Dk- 

«iA  Tml-w  of  the   Idin  ind  C«^m»  of  fknlK  l«  Writa  of  RigM,  WriU  of  Auiia  *jri 

AiglamI,"   «Trtlni   tn  tin   tinw  of  Hrn.  II  DuWk,  dte,"  wtiich  ia  prinlad  witk   "  Fct- 

■diL  1T"a:*'BrKtan'iTnMitiwar  Un  I«wi  Imque   6e    Landibu    legus   AngliiB,"  adit 

vai   Cajtoma   nf   En^and."   ■rinrn  in   tha  177S ;   *■  I>tt1ctim*a   Tamim,"  Tcriam  adit. 

niin  oT  R«n.in:«dit.  ISO;  ■■  Bnitnti,  ear-  "S(aihaiii*i  At«ii[nnml,enrUiTi>M  ibaCaaaa 

Ncladhy  Win(>t«,>*adH.I<HO:  "net>i,ora  down  wiha  Eod  of  HMkVI."  hiIt  aM  edit. 

CamnenUiy  apon  dw  Enilirii  law.'wnnca  withnot  dula ;  "  Bmoka'i   annd  Miiiiltmaai 

V>  an  anonToiRut  lOthar  (■   liriimnn-  hi  An  of  Iko    Law,-  t573  |    "  Fiialhaffatit'a  Oraad 

n-t).  ii  Ida  timeor  Edw.  I.  with  «  amall  AbridnnniioriWLi«,"IJ6Si"StauMllari*k 

Tiraiinr,  enUi^  *'  Pet  AiMtolr'niuiand.  and  Pkn*  of  Iha  Crawn,"  Hi  whiah   ia  aJdrd,  aa 

v..     BrUra's   *•  Diisittiition.*  adiL    IfiM  i  ••  KxpoattiM    jf    ih»  Ciai^    PHwiartw.' 

■■  UaafhaM.    {Chiaf-Juaoca  af    Uw   KfafV  HOT. 
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OP  THE  tAWC  •  pHtM. 

jtmtim;  and  do^not  oitinir  d»- 
pntd  01  the  Mreiwth  of  their  qiumtiou  Ihiir  older  uithon,  ts  lUq 
[*Ta]  'mm  leuiMd  jiidgo  w«  havo  juu  AomiinMd,  Sii  Edwvd  Coke ; 
who  bub  wriUen  four  v<riuBieB  of  iuiilUlMt  u  be  is  pleased  to  call 
Aem,  Ihongb  they  bare  Ihtla  of  the  institutional  method  to  wamat  such  a 
iitla.  The  first  Tolume  is  a  very  extensive  cemineBt  upon  a  Utde  ex< 
e*ll«nt  treatise  of  tenures,  compiled  by  Judee  lAtUeloa  in  the  reign  nt 
Edward  the  Fourth.  This  crnnmont  is  a  rich  mine  .of  valuable  conunoa 
law  learning,  coliectfid  and  heaped  together  from  the  antiuit  repons  and 
j'ear  books,  but  greatly  defective  in  m^hod  {t).  The  eecond  volume  is  • 
dnnment  upon  many  old  acta  of  pariiament,  without  any  sntetnaiical 
order ;  tfie  third  a  more  metbodicaj  treatise  erf*  the  pleu  of  the  crown; 
and  the  fourlh  an  account  of  the  several  species  of  couns  (u). 

And  thus  much  for  the. first  grotmd  ami  chief  conra  stone  of  the  laws 
of  England,  which  is  general  immemorial  custom,  or  common  law,  from 
time  to  time  declared  in  the  dec:isiDQs  of  the  courts  of  justice  ;  which  de- 
etsiona  are  preserved  among  our  public  records,  exi^siaed  in  our  reports, 
•lid  <Iigealed  for  general  use  in  the  antfaiHritative  wruiugs  of  the  venerable 
sages  of  the  law. 

rfae  Roman  law,  ss  practised  is  the  limes  of  its  Uber^,  paid  also  a 
ipi«at  regard  to  coatom  ;  but  not  so  much  as  our  law  :  it  only  Uien  adt^ 
mg  k,  when  the  written  law  was  deficient.  Though  the  reasons  allecM 
in  the  digest  (u)  wiU  fidly  justify  our  pfactics,  in  msJung  it  of  etpial  auUKH 
rity  with,  t^hen  it  is  not  contradicted  by,  the  written  law.  "  For,  sine* 
^saj-s  JuUanus,)  the  written  law  l»nds  us  for  no  other  reason  bm  becauss 
it  is  approved  by  the  judgment  of  the  people,  therefore  thoae  laws  which 
du  people  have  approved  without  writing  ought  also  to  bind  every  bo- 
dy. For  where  is  the  difference,  wheQier  the  people  declare  their 
{*74]  *assem  to  a  law  by  suffngeior  by  a  uniform  course  of  acting  ae- 
I  owdingly?''    Thua  did  they  reason  while  Rome  had  some  remaisp 

tf  her  IVeednn ;  but,  when  the  imperial  tyranny  came  to  be  fully  SiStablUh- 
«d,  the  civil  laws  speak  a  very  differeDt  Isnguage.  "  Quod  prineifi  ploaiit 
\ll)  legit  iabct  eigoTtm,  tarn  p(^lvt m  tt  ia t»aHomiu  tuvm  impermtn  et po- 
iMtatmt  ctmferol"  says  Ulpian  (w).     "  Iimptralor  tobtf  *t  eonditor  ti  mUr- 


fret  legit  sMfunater,"  says  the  code  {«].  And  ^in,  "taeriUgU  inttar  ett 
reteripto  nmeipit  eMsri  (y)."  And  indeed  it  is  one  of  the  ^arsetSTistic 
marks  of  English  liberty,  that  our  common  law  depends  upon  custom ; 


IlkwiuUrdtadaUbtrbf  itenUMof  Cs.    beln(i 


tM.  or  ■•  1  In«. 


■)TbMau*etMdut.S,ar41nU.wlUiaattBr  (■)  Pr.).l.il. 

•■  —-  -mnw.    An  honotUT  tUnLnctlon,  which,  (••)  FT.  1-  4.  I. 

mi,  U  rtid  ta.tht  oocki  at  bo  otbar  (il  G.  1.  14.  It 

M  (anrmUtf  of  nimU  mm  nUiKlrula  If)  C.  I.  H  S. 


squotad  Inllio  psim  of  Qm  tawaSW,  M 


ni)  Tki*  Mtbednt  HDtniM  of  tha  dafi-  wil,  ftpuhn  ti,tm  KMaMH  Innfrinm  m 

■itunof  ■  oonililDtion  ia  Iha  befiiminciif  iha  tiptiiuattu  ftetdtl.     QaodoBiqat  aft  ni 

loMitutai.     It  ought  to  be  ciud  at  langtii,  that  rtfUr  yg-  ipimttlam  ttiuHtmt ; 

jliiMjr  Rcciie  Iba  aiocmtion  it  detsnaa.     It     iimmi,  rJ  iJiclr  yyit,  Iv      , 

■■  saiiniHleTftDDihUipeeinien,  llutllwelTil  At  «—*.  f  tKurihutaBtt  appall— far.    PI*. 

Is*  ahoiild  hare  •ipciiaiiaed  aach  siDMOtHn  •)  «r  An  fwdui  (nt  prrmala,  fum  mc  at 

Md  pamoafs  AoiD  til  tht  dBtfoUe  foran-  mmfhim  tnJtiaiAr,  wiaaiaai  an  Am  frit^* 

liita  of  EajDpe,  and  laeh  oppootios  sod  da-  vail,  bhi  fued  aliwi  A  itmlmm  adulnt,  ■•(  d 

liWiiiiB  Aam  dia  (tonlf  BqpiA  barau.  fwm  wmiiam  aTiyaaaf,  atl  «'  w  nw  laaiaph 

ComriTima.  latnnHt,  fm—m^m  dm  Inavnrfilu       iUa 

JW  ^  ^mi  frialifi  fbadl,  bgii.  Aatif  rigt-  mttm,  guMi  fxunlo  ml,  maM  jmuK  iMit 


ll,g,™T:C00glc 


8mt.  s.]  ok  enoland.  n. 

irtndicaRiM  lliuiirt*nial  aridaota  o£  frosdam  along  w|^  h,  ihu  it  oip* 

(■blywuinOoducodby  the  voluauuy  conaenl  of  the  people  (12).  . 

11.  The  aecoad  brunch  of  t^  uawrliien  lawa  of  England  ajra  paniculw,  / 
aaalomB.-OT  laws,  which  affect  only  the  inhabitants  of  particular  tbstrictal 
.  Thnse  panicular  customs,  or  aoine  of  them,  are  without  doubt  the  r«* 
■una  of  that  multitude  of  local  customs  before  meoiioued,  out  of  whi<^ 
'  Aa  common  law,  as  it  now  Hands,  was  collected  at  first  by  King  Alfret^ 
mi  afterwards  by  King  Edgar  and  Edward  the  confessor :  each  district 
■■tually  sacrificing  soraa  of  its  own  specisi  usages,  in  order  that  th^ 
whole  kingdom  might  enjoy  the  benetit  of  oae  imifonn  and  univental  sy»> 
iMn  of  laws.  But  for  resaoos  that  have  been  now  long  forgotten,  para- 
cbUi  counties,  cities,  towns,  manors,  and  loribhipa,  were  very  early  indulf> 
ad  with  the  privilege  of  abiding  by  their  own  oustoms,  in  contndistinciioit 
la  the  rest  of  the  natioa  at  large  ;  which  privilege  ia  confinuad  to  them  bf 
•erersl  acts  of  parluuneat  (s). 

^tchJs  ^e  custom  of  ^Vjelkind  in^Kent,  and  scwie  oihejc  parts  of  dta 
kiDgdom  (though  perhaps  it  wss  aikso  general  till  the  Norman  coa- 
yiest),  which  ordains,  aroo^  other  thlags,  'that  not  the  eldest  son  [*7&] 
only  of  the  lather  shsll  succeed  to  liis  iimeniance,  but  alTlhe  sons 
alike :  and  that,  though  the  ancestor  be  attainted  and  hanged,  yet  the 
&ij  shall  succeed  to  lus  estate,  without  any  escheat  to  the  lord. — Such  » 
the  custom  that  prevails  in  divers  antieat  bqroughs,  sud  therefore  c&Iled 
bpiough-Engliidi)  that  the  yoi)ngaat  son  shall  inherit  the  estate,  in  pra- 
iareace  to  aB  his  elder  brothers.  Such  is  the  custom  in  other  boroughs 
dua  a  widow  shall  be  entitled,  foi  her  dower,  to  all  her  husband's  lands  ^ 

M  Uf.  Can.  9  BWL  IK.  c  ».-]  Eiw.  ttL  M.  t-o.  >.-H  Edw.  ItL  M.  I.  c.  I.-w>d  1  Hon.lV.c.  1; 

(IS)  Leid  Chier-JnttiRi  Wilmol  hM  (uhl  b^Msn.evn  of  nodemdulo,  whioligeMMl 
lkU-IheiulBUlawu>tw>l11afltuilvkl>-    eoMCiuaBea  hu  BdinJlad.     Aaintkaeiritln, 

k*  lir^ii  bf  Miwenl  of  Ihc  legwlanua,  uid    fm  auMMir.     (lui.  1,  Z.  B.)    .  Oflhia  ^ 

A*  MOM  thing.     (S  wiu.  318!)    And  itatuia  thit  }tontt  and  emitttt  ihould  pui*  '•■(£ 

1**,  ind  cainmtm  Uw,  hoih  ori|itniU|>  floMnl  Mhcr  on  Iha  wbip  hand*     Thia  lav  hai  sot 

&DD  Ihr  iwH  fbunlain."  {U,  3S0,)  Andloihe  bfen  cnaeied  bjr  aUlutc,  and  ii  lo  modem, 

•ante  ttttct  Lord  Hule  dFcliru.  "ihai  manjr  thm  pfthn)is  ihii  ii  the  firni  linif  that  it  hu 

of  thocr  ihin^  ihu  y.t  noM  liitie  for  common  be«n  noticed  in  a  book  of  law.     Bui  gdnrral 

bv,  were  uJidouhiHllj  aria  nT  pHrliamrnl,  eonventenet  diaooTated  the  neceaiiitf  of  it. 

^ao^  luw  DM  to  \m  found  ofreDord.'^    {Hiti.  and  our  Jud^aa  hava  ao  far  confirmed  lE.  vt  to 

Cna.  Lmc,  06.)     Though  Ihil  i*  Uw  prolnlile  deolare  'rcmienllT  U  Dlai  priui.  that  he  wha 

orifiii  oflha  Kreafeal  part  oflhe  commoD  law.  diiregarda  tma  aalulary  rule  la  anaif^'enble  is 

|M  SMck  of  tt  ceitainty  baa  bean  introducod  d«BH|e*  for  tU  the  conaaquescei. — Cs. 

*  It  baa  boon  frequei^j  adjudied,  ibat  ■  tainod  by  iba  othir  tms*I,  though  thai  vaaaol 
ianr  opoo  ikr  wtoiig  aide  oT  the  rawLmfl  by  ha*  tha  wind.  It  waa  aa  adjudged  aniuiika 
M«brr  nba  will  of  courae  ka  upoe  bia  un    swnan  oT  a  ateaa-hoat  in  S  tVendell,  4S3,  ttw 

|uh1  wiih  iininiDtlv.     Which  ^  proper  lida  aloop  with  alight  rarouimlila  wind.     ThaauM 

V,  ia  eanTenlienal  IxuieaB  IMaa  wha  Tra-  nnnciplea  mual  applj   to  sani^gea.     Jii<l|ta 

«|Mnt  il»puliU(adiariirMiaibutitiatMit  Beat,   L.C  J.  C.P.  in   Roncemont  r.  Ctmith, 

jrt  noted  aa  *  nuinm  In  iuids  or  direct  ■  is-  tried  U  London  Siltinn  allrr  Triiiil;  IVnn, 

'  Uw  againU  bin  who  B  G.  IV.  obaenrnl,  "  That  admitting  a  paitv'a 

R.  3. 8SS,  requiiea  Iha  nur*  Ut  bo  ridden  on  ibe  wmng  nide  ot  ihi 

Urn  to  tho  rifhi  when  mad.  aa  it  ii  called,  she  waa  nut  Ihemfnra  M 

a  alao  1  R.  S.  683,  be  ran  agkinat   and   killed."      The  >|iiaali<« 

pMa  u  iba  rifhi.  nuif  alwayabeMnaibl]'  put,  "  Waa there nuiu- 

laTij^ing  ■  am,  roam  enough  ior  bnih  panie*  to  paaa  T  li  tseta 

.-_.  .,  aTDid  a  eidlitiim  were,    ibrougb  wboaa    incaulioua  ridisi  M 

il.  yet  sefleetiog  tn  aior-  dlirisi;  waa  iko  inpuy  dooa  I" 

im  tliat  power,  ia  liaUa  for  the  daougce  au>-  ^ 

mSaaBoT.s.lDMibaiv'allbaTiiLa.t. 


■a  t:  Co  Ogle 


in  or  TUB  tAws  pNTW' 

ifhvnaa,  M  A«  eMnnOB  l«w,  ibe  sluU  %«  Mid«w»4  of  «n«,tli{fd  part  otAy. 
Siicli  also  are  the  special'  iJnd  panieular  customs  of  ninnore,  of  wliM 
wtwr  one  has  mofa  oi  teu,  and  wlii^  hinrf  all  Ae  eopykold  tod  ousieia* 
anrtenanM  diat  iMdd  of  the  aaid  mmsra. — Such  Ukewiss  is  the  cuskmb 
•f  hol^g  divers  inferior  courts,  with  power  of  trying  eauses,  in  etUes 
■pd  trading;  towns,  the  right  of  holding  whi^,  when  no  royal  g»tN  om 
bo  shewn,  depends  entirely  nfvon  ImnwoMHial  and  ostabtiafaed  usage.-* 
Bvdi,  lastly,  are  many  purticidsr  cuMoms  within  the  <n(y  of  London,  wilb 
regard  to  trade,  apprentices,  widows,  oiphaua,  and  a  varietv  of  other  ibM- 
tors.     AH  iheso  are  cenlmy  to  the  generd  law  of  the  land,  and  a 


wHf  by  speeisi  usage  ;  thon^  the  eustmu  tif  Londen  are  also  oon&nnod 
ijr  act  of  MiUament  (a). 
To  this  Bead  may  nM>st  properly  be  refsmd  a  particular 


a  used  only  among  oofi  sot  ti  the  king's  scoots  .'callsd  the  custom  ft 
Hi^rchanta,  or  Itx  menatoria:  which,  bowoTor  dUToront  from  the  general 
rules  of  ths  common  law,  is  yet  ingrsAod  iiUo  U,aiid  made  apsnof  it  {i); 
being  sHowed,  for  the  benefit  of  trade,  to  bs  of  the  utmost  validity  in  afl 
cemaeniri  nransactions  i  for  it  Is  a  mazim  af  law,  that  **  cvitibet  *n  •«• 
srte  ertJatdvm  e«('(13)." 

f      The  ndes  telsttng  to  pBrticnlar  customs  regud  eiUier  ibo  proof  of  tbolr 
•cetence  ;  their  UgalHy  when  proTod  ;  or  th^  usud  msthed  of  allowimo^. 

i  '  And  first  wo  wUl  eoDsiaerthondesofpras^ 
[*T6}  *As  to  gBvelkind,  and  boTough-EngllBh,  the  law  tskss  putienisr 
notice  of  ti&em  (e),  and  there  is  nooeeasion  to  prove  that  such  casionw 
setuslly  exist,  but  only  that  the  lands  in  question  are  subject  thereto.  AH 
other  private  customs  must  be  particularlypleadedfi/),  andaa  well  theexis^ 
OQc^  of  such  customs  must  be  shewn,  as  that  the  thing  iu  dispute  is  wiib- 
w  the  custom  allegsd.  The  Irisj  in  both  csaos  (both  to  shew  the  eus^ 
snes  of  die  custom,  BS, "  thai  in  the  manor  of  Dale  lands  shall  doMoend  nnl^ 
10  ihfi  heirs  msle,  sod  never  lo  the  beijs  female  i"  and  alw  to  shew  "  thai 

S)  I  Hap.  J«.  Cro.  Or.  xr.  lel  Co,  I.ltl.  ITS. 

I  winch,  tl.  H>  LUI.  i  M(. 

(13)  The  la  maratsria,  n  ihe  cuitim  of  naiAt  to  parljuntm  fot  reclrMi.    MirrhiW 

nenihinH,  like  ihe  lut  tt  ctnt%iinuh  jmiim-  (raxht  to  Ih  coniidcml  in  no  hi^rr  dpgret 

mmti,  <!«wih«i  on)y«|rtu  dimmn  el  ib*  theirownlsgiiUWraorjucljei  ujionBuSjBol»gf 

b"  of  En(laii(L    Tilt  lawi  relii'mg  to  blll>  ol  commrrce,  itiin  funnpra  or  ipnitnmcn  m  ques 

fjirhuigr,  Jdiunnce,  «n<]  >tl  inErcaniile  con-  tioni  upon  leiMS  or  iha  gamo  !>»>.     Far  &m 

Incu.  an  n  murh  the  lensn)    tiv  at  Um  pcutinn  of  Lord  Coke  ou|b(  nrvcr  to  br  Tcsr 

Wnd,  u  thelavi  «l»linglo  marrjaje  or  mur-  gMUnt:  '■  That  ll*  wsmnon  law  luul 

.__      »..    ... :.. , .....    .^  ^^.^ 


JIui  ih*  Hpreraian    kn  nrjr  iinfortu-  trolltr  in  «iii  Mrt  of  iv,  but  <hr.  high  court  cf 

■  '-^ '— ' — >.  that  all  ilwir  parti.m*m ;  and  if  it  !■  Bol  aliiwated  or  a> 

-..-    -.^..-.v-.B-^^    .«-.... .^»1    anii  ilrvii-jtv  1*Iw1  hv  TUTlikm^nr.  It  twnjitina  Btill    ■■1.11  ' 

whioh.  pf  rtup«,  haa  t»?n  too  much  m-  fctf  si  iho  opi'nioB  of  Mr.  J'nnica  Foiter^ 


■ateljF  led  Diercbairti  lo  auppiiae,  that  all  ilwir  partiament ;  and  If  it  Ic  tiol  abiwi 
poda  and  new-fangled  fashiona  and  dfTieei  tcred  Ht  pailiunenl.it  reBiuina  ttilf. 
ksneditfrijlieconia  Ihe  law  oflhe  iasd:  B    ton  aailh.*'    (C*.  JUff.  IIS.)    Thil  ' 


smrafrd  br  our  coiirta.     Herehanla  oii^hi  I*  maietunt,  that  "Ihi  enlan  of  nrrchnnti  is 

take  their  la»  from  Itia  sooNa,  and  not  tin  tfce  general  taw  of  (be  kingdnm,  and  thenMW* 

■ourVa  from  merrhanti ;  and  vthm  ihe  law  ia  ongtil  not  to  h*  left  lo  a  ' 

fcoBd    inaanrenienl  br  Iha  pnrpow*  of  af-  mttM  bv  mdjoial  dela 

mded  conmetee,   anptioUioB  ought  to   b*  Ins.— Cs.* 


Sf  ■  Mane*  dtte  U>  bi 


hanker,  forihe  geeenl  ■■ 
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Sfcrr.S]  0^  ENGLAND'  » 

Aa  laadB  in  qo^vfimi  tn  witUn  tfau  mnar*)  is  bjr  &  jm;  of  Mnka  maih 
■nd  Mt  by  iha  jndgea ;  MCMpt  ibe  «UM  pftitKulai  tiuUm  hu  beeA  ^.^IbM 
aM,  deUnnined,  and  ttMjoiiisA  in  thd  mmt  e«wt  («). 

The  entoms  at  London  Aiffmr  from  ^  Mhera  ia  point  of  trial  i  te.  if 
Ae  exnMce  of  the  cBalom  be  biovght  ia  qwatien,  it  di^  net  ba  tiied  br 
*  jsiy,  but  bf  certificMe  frara  Hm  kwd  taajoi  and  aUeimen  by  &•  ntMilft 
fU)  of  then  recorder  {/) ;  «•!«••  it  be  aoeh  a  coatom  as  iha  empomtiOB 
B  ittelf  inteKaled  in,  as  a  right  of  takiof  (nil,  &.e.  for  tkan  tke  lair  pemil* 
twm  noil  to  ceniT^r  *>■  ^eir  own  behalf  {g). 
/   When  a  cuatoai  ia  acanUy  prand  to  exiat,  the  asKt  inquiry  is  inio  Iho 
bfality  of  it  -,  for,  if  it  is  not  a  good  cvatoot,  it  <m^  to  be  no  Inager  uaed ; 
I  "  AUw  wMtf  ahoUndtu  m("  ia  an  eatabliahed  maxiiti  sf  the  law  {h).     Ta 
^  nakfl  a  panicHlar  ctMom  good,  the  following  are  necaaaary  rnqaiaitMi. 
.      I.  Tfaat  k  Imva  tteoa  wud  «o  long,  that  the.  Baneay  of  man  runneth  aM 
/  tstha  contrary  (IS).*    80  that,  if  any  Me  can  ahaw  the  boginniag  of  it,  it 
■  ft  no  good  euatooi.    For  which  reaaoa  no  enetom  can  prerMl  against 
i,  m  BipreMactof*paitinflHnt(lS),  atnoetheatatutettaeiriaapnof    {*7T1 
'  of  a  ttBM  when  aneh  a  cDalom  did  not  eziat  (i). 

3.  It  must  have  been  eomtinittd.     Any  iatermption  woidd  raina  a  Mn> 

rRtry  ceaaing :  the  jwrivEl  gives  it  a  new  be^^nnkig,  witich  will  be  witlK 
lime  of  nieiBMy,  and  therenpon  the>onetaai  will  be  vmd.  But  tfats  MMt 
be  nnderstood  with  regud  to  an  intemipliea  of  the  n^At ;  for  en  intetnip* 
don  of  the  pottuaion  oidy,  Car  ten  or  twenty  yean,  will  not  deetroy  th« 
ctwWm  {j).  Ae  if  dw  inhabiums  of  a  pariah  have  a  euatamary  ri^  at 
watering  their  cattle  at  a  pertain  pool,  the  custom  ia  not  destroyed,  thoa^ 
tbtjp  do  not  USB  it  for  ten  yean  ;  it  only  becomes  moiw  diffienit  (o  prore : 
'  betir^e  rigkt  be  any  how  diacontiniied  for  a  day,  ihm  mMoin  is  qnttoal 
'  nrad. 

3.  It  imnt  hsvo  bom  ftaeeaiU,  and  aeqnieeeed  in  ;  not  oubjeet  to  eo»> 
;  lealion  and  dispute  {k).     For  as  onstocns  owe  their  original  10  Goaanoa 
cooaeni,  their  being  immemoriBlly  diapulod,  either  at  law  or  otherwise,  » 
a  prooT  that  such  consent  was  wanting. 

^.  Customs  must  b^  nasonabU  (i) ;  or  rather,  tdien  negaiiTely,  they 
DIM  not  be  unr«M0nahte.  Which  is  not  always,  as  Sir  Edward  Coke 
mjt  (m),  to  be  understood  of  every  nnlaam«d  nun's  reason,  hot  of  ardfi- 
dal  uid  legal  reanoa,  warranted  by  authority  of  law.     Upon  which  ao 

10  Dr.  mad  Sb  1.  IA,  Ifl  0>.  Lkt.  114. 

tfi  Cr*.  Cu.  M&  (*l  'M- 

SHsb.  s».  (1)  uti.  t  na 

LRt.t4U.4iMt.IM  (•■lllDM.M. 
<■)  Ca.  Uu.  Ill, 

(M)  ^la  imBfof  llwciMMMa(lAiidwi,  pouud  uid  ujr  duiiiot  put  of  me.     Thais. 

Mt  1  Bun.  24B1  oanfentenct  uid  decppiiun  uriit  Anm  Oallina 

(U}  fa  — —  tkt »  asWM  b««iiiua(  orilh-  IhUx  doiiikI  id  uoaiilaoe  which  iioiH  apuiiM 

huf  liiH  iifinrthcfinlireu'at  ihaiMgnar  iauouur. — Cs.     ThcRfi>r*,irher«iict>nU«el 

Iii|  ltkh«nl  iha  FinU  u  haJ.  it  mub  to  hU  ipeeitiailgDoditliyijminljlieaBf 

(It)  ThwafcreacuManthMnarypanndor  osigfal  or  nauum-ihia  niM  nnii  iimtmu 

Mtr  acM  IB  ■  ostUin  MHkat  ■houbl  wo^  weii(hl  or  OMMUn.     A),if«  plainuff  ilselvta 

■iftiMii  MiMB*  U  h-J.  h»B«u««  it  is  direrty  for  rimah  Drsaniraat.  in  not  daliifrini  "IbM 

•MlimrT  tD  II  wai  14  Ou.  II.  a.  BO,  iirhiafa  ili.  baiHlnd  bwbalt  of  onu,"  awl  ii  ii  unHrail  ilw 

MH,  dial  entjr  poaad.  ihinafhwl  tha  king-  agraaiMat  vaa  for  Inut  bunilml  lHvb«b  i» 

4«i.ali«ihlasittanHila«nMMa*.     (3  T.  Jt-  MMupanisafaraMnrraM-'lAaa  Of  (Viaatw 

PI.)    BaiihBmBi-iytw>ai)Date.lBai^iT«.  Mr  JmM,  whuh  ia  iha  alaluta  maaiHiro,  Uua 

ha  It  MRtU  ha  a  faad  caalaia  taaell  lanin*  af  iaa  lalal  nrianea,  ami  Ihi  pIxiatilT  w«Bhl  ba 

Inur  eoM^inins  nxtaa«i  (Hisaai :  rnr  if  It  ia  ■unmiieil.     Ses  4  T.  8.  JI4.     B  T.  S.  ML 

kill)  to  acU  ■  pouad,  il  m<iil  ba  aa  to  ted  a  4  Taunlni,  103.     11  But,  WO 

Vol.    I.  (4)  Bag|lDT.B.[t)airha>ul(iftlHVaLn.. 

U 
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M-  OF  TH£  LAWS  £]NT)Ute 

30Wia  cuMom  m^  be  food,  *hni^  ihf  rtiTinihr  nuon  of  it  camtM  b«. 
aaaigned  ;  for  it  anfficcth,  if  no  good  legu  reaum  can  be  asaifiiud  a^iainrt 
it.  Thus  a  cuBtom  in  a  pMiah,  that  no  man  aluil  put-  hia  ^eaatB  inio  iti* 
oommon  till  the  third  c^  October,  would  be  goo4 ;  and  yttt  ii  wuuld  be 
haid  to  shew  the  reaeon  whjr  thtu  day  in  paniculai  ia  fixed  upon,  rather 
titan  the  day  before  oi  after.  .  But  a  ciiatom,  that  no  cattlu  shall  be  p«t  in 
liU  the  lord  of  the  manor  has  firat  put  ia  hia,ia  unreaaooable,  and  Lherefui* 
twd :  for  peradventure  the  lord  will  never  fat  in  his,  and  then  the  leuai.t* 

will  lose  all  their  proflia  (n). 
f*78]  /  *3.  Cuatoma  ought  to  be  e&rtam.}  A  oaatom,  that  landa  shall 
ieusnd  to  the  most  worthy  of  the  beer's  blood,  is  void ;  for  bow 
ihgill  this  worth  be  dsMnained  1  ^  a  custgn  to  descend  to  the  next  mole 
of  the  Uood,  exclusive  of  females,  is  oertiia,  and  thwefoxe  good  (q).  A 
custom  topay  two^Bceaaacieinlieuof  tiasa,iB^oodi  but  to  pay  some*  . 
times  two-pence,  and  eometames  three^^ce,  ss  the  occupier  of  uie  laod 
pleases,  is  bad  for  its  uncarlaiB^.  Yet  a  custom,  to  pay  a  yeor'a  ioipror- 
ed  value  for  a  dne  on  a  c^ylKild  estate,  ia  gooid ;  though  the  value  ia 
a  thing  uncertain  :  for  the  value  may  at.any  time  be  aacertainad  ;  and  the 
■mzim  of  law  is,  id  eertum  tit,  qtmd  eertum  reddi  polMt  (17). 
/  6.  CuatoBw,  though  established  by  eonsent,  must  be  (when  established) 
'  eompaitory;  and  int  lelt  to  the  option  of  every  man,  whether  he  will  use 
ihem  or  ne-j  Therefore  a  custom,  that  all  tlw  inhabitants  shall  be  raiod 
toward  the  mainienance  of  a  bridge,  will  be  good ;  but  &  custom,  that  tveiy 
nan  is  to  cuntribute  thereto  at  his  own  [Measure,  is  idle  and  absurd,  and  in 
deed  no  coaiom  at  all. 
^'  7.  Lastly,  ciutoms  must  be  eonritletU  with  each  other  :  one  custom  canr 
not  be  set  up  in  t^ipesition  to  another.  For  if  both  are  leajly  custwns,  ilian 
both  are  of  equal  antiquity,  and  both  established  by  mutual  consent :  whicb 
M  say  of  contradictory  customs  is  sbsurd.  Therefore,  if  one  man  pre* 
•csibea  that  by  custom  he  h^  a  ti^i  to  have  windows  looking  into  an* 
ether's  garden ;  the  other  cannot  daira  a  right  I^  custom  to  stop  up  or 
obstruct  ihose  windows  :  for  these  two  contradictory  customs  cannot  both 
be  good,  nor  both  stand  together.  He  ought  rather  to  deny  the  existence 
of  Uie  former  custom  ( p}. 

'  Next,  aa  to  the  oJiowsnre  of  special  cuatoma.  Cualoms,  in  derogation  uif 
the  common  law,  must  he  coastned  stricltj^  (IS).  Thua,  by  the 
[*79]  custom  of  gavelkind,  an  infant  of  fin«en  years  *may,  by  one  spe- 
cies orconveyencet  (called  a  deed  of  feoament,)  convey  away  hia 
lands  in  fee  simple,  or  for  ever.  Yet  this  custom  does  not  impowor  hint 
to  use  sny  other  conveyance,  or  even  to  lease  them  for  seven  years :  ibr 
the  custom  must  be  atricdy  pursued  (q).    And,  mosaovei,  all  ^cial  cu^ 


to.  Canrh,  1 39. 

RoU.  Abe.  SOS. 


Ill  Co.  Cop,  t  n. 
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IMna  miml  tnhaat  Mt-tbs  kmg^  |inioniiT«.  ThAvfon,  if  ihti  kmg  pur- 
ihifim  IukU  of  the  wboe  of  gkroUund,  when  til  the  soni  inltftkt  equally , 
j«t,  vpoR  tho  krag*!  denaM,  Ua  eMeM  son  skdl  tiiccMed  to  thiwe  Uum 
rim|r).  And  tfaim  owck  fir  ihe  Mcoad  part  of  the  fejv«  Mn  itfptx,  of 
teae  putjculsr  ciwloraa  which  BfTect  particidar  penons  or  district*  only.  - 

III.  The  third  brencb  of  them  bib  those  peouliar  l»ws,  which  by  cus^] 
Hbi  ve  adopted  and  uaed  imly  in  oertatn  peeuliar  oouna  and  juriadictioiu/ 
.Aid  by  these  I  tmderatand  die  civil  and  caoon  laws  («). 

It  my  seem  a  little  improper  at  Aral  view  to  rank  those  laws  under  ths 
bead  of  i»f9t  mm  amstoj  or  UBwriiMB  laws,  toeing  they  are  set  faith  irf 
aniharity  in  their  panaecta,  thoir  codes,  and  their  inadtiUMns  \  thair  coun> 
alB,dea«M,aiiddocioub{  and  oaforcod  by  an  inunease  number  of  exp»^ 
■tiaoB,  daciaioBa,  and  treatisea  of  the  learned  iu  both  bnnchea  of  the  law. 
.B«  Ido  thia,  after' the  example  of  Sir  Matthew  Halo  (0.  bocauae  it  ia 
KM  plain,  that  it  ta  not  on  account  of  their  being  wnM«n  laws  that  eithw 
the  canon  law,  or  the  eivil  law,  hare  any  obligation  wittnn  thia  kingdom : 
■either  do  their  Jbroe  and  efficacy  depead  i^mu  their  own  intrintic  auihoi> 
tf,  wUeh  ia  the  aaaa  of  our  wrinan  lawa.  or  acta  of  pariianenL  They 
Innd  not  ^  aid>jeets  ni  England,  bocauae  Uteir  maionals  were  colleduil 
banpopon  vr  empenn;  were  digested  by  Justinian,  or  declared  tp  be 
aa&entic  by  finymy.  These  conaidsrMiona  give  them  no  authoritgr 
ksra;  fbi  im  logislatnra  of  EngUnd  doth  not,  norever  did,  recognize  vny 
fanign  power  aa  anp«n«  or  t^aai  to  it  in  thia  kingdom,  or  a«  having  this 
ligkt  10  give  law  to  any,  the  uMaaest,  of  iia  aahjects.  Bui  alt  the 
Ninngih  that  either  the  papal  or  imperial  lawa  have  obtained  in  [*B(^ 
Ait  raalin,  at  indoed  in  anyoAer  kingdom  in  £un^,  is  only  be- 
csnae  they  have  been  a<kuttad  and  received  by  immemorial  usage  and 
■torn  in  some  partioidar  caseo,  and  aiome  particular  coima ;  and  then 
ttsy  Ibnn  a  braach  of  the  Ugu  nsn  teripim,  or  ouaiomaiy  laws  (  oi  elas 
bsniae  theyare  in  some  other  cases  innodncod  t^  e<m»ent  of  parUameo% 
aid  then  they  owe  their  validity  to  tbe  Uget  tcript»,  or  statute  law.  This 
fa  expreaaJy  deefatred  in  thoae  Amarkable  won^of  the  statute  2i  Hen. 
VIll'.  c.  31,  addreaaed  to  the  king's  royal  majesty :  ",This  your  grace's 
nafan,  reo^nUiiig  no  superior  under  God  but  only  your  grace,  baiTi  bee* 
ad  ia  free  fma  aubjectton  10  any  man'a  lawa,  but  ouly  to  ouch  as  have 
been  devised,  made,  and  ordained  wUkiM  ihif  realm,  for  the  wealth  of  the 
nne ;  or  to  soch  othw  aa,  by  sufferance  of  youB  grace  and  your  progepi- 
taiB,  the  people  of  thia  yoor  realm  have  taken  at  their  free  liberty,  by  their 
•m  consent,  le  be  uaed  among  them ;  and  have  bound  themselves  hy' 
long  use  and  eiMtoda  to  the  obaervance  of  tbe  same  i  not  as  to  the  obaor*^ 
Moe  of  the  lawn  of  ■»  fimign  pfinee,  petenWe,  or  prelate  ;  but  aa  to  tho 
tuiomed  and  anci^  laws  u  mu  realm,  originalty  eslabliahed  aa  laws  tl 
Ab  same,  by  the  aaid  aufleranoe,  conaents,  and  custom ;  and  none  otbe» 
■iae." 

By  the  (dvil  law,  abeoluloty.  taken,  is  genenlly  understood  the  civil  or 
BUBiicipal  law  <^  the  Roman  empire,  as  comprized  in  the  in^iituie,  the 
^Bsde,  nd  the  digssi  of  the  ssnperw  Jnatinian,  and  the  novel  coiiNtituiion* 
■fUiBself  andeoDWofhitsucceasora.  J  Of  which,  as  there  will  frequeaily 
,  m  oocaoKM  to  cite  them,  by  w^  of  illusintiag  our  own  laws,  it  may  ml 
'  bt  andas  n  give  n  shatt  aM  genatnl  accouot. 


MIM.CI.*.* 
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M  OTTHBLAira  pirrwK 

Ttv  Romsn  Uw  {famiA«d  first  i^m  the  rtnl  Mnrtholtani  of  their  a» 
cioat  km^,  next  upoa  tlM  t««l*e  *Ma»  of  oe  Jaetmwiri,  then  v[ma  tiM 
kwB  or  Kstutes  efi»c*«d  by  tk«  seiMM  or  pMwfo.  die  •did*  tf  the  pnuor* 

and  the  retpoim  prvdaitmm,  at  ofinioM  «f  teanied  lawyen,  mni 
[*9l]   Isotly  upon  the  impmid  decree*.  «r  tmrntivatimm  or  ncoeMiva  «ii^ 

jweors,)  hiJ  grown  to  ao  grrat  •  talk,  or,  m  lAvy  expreasea  it  (u), 
<*  Mm  immeiuut  aHarum  mjmt  attar  (UfnMtarvm  Irrum  dMmJw,"  ihM  ttiaV 
were  computed  to  be  maity  oamela'  load  hf  am  (Mhor  w4»  pneeded  Jnatt* 
Bum  (o).  T^ia  wu  in  put  Rinedied  by  tlw  evUeotioM  of  three  primtto 
lawyer*,  Gregoriua,  Uennogene*,  taA  Prnjinm ;  sad  tken  by  iba  enpaM 
TheodoaiiN  the  younger,  by  whaae  ovden  •  cod*  was  coiD[nled  a.  &.  486^ 
being  a  methodic&l  collection  of  all  tiie  M^ohaleonaltMlioaatbeanferaat 
wUch  Theodoeian  code  was  tfae  only  boakofcM  law  reeeiMd  aaaolbs** 
tie  in  the  weetem  poR  of  Evnme  till  many  eentniiea  after ;  and  «o  ihia  U 
it  probMble  that  the  Praain  and  Goiln  tni^  fptqaeatly  pay  aoirn  legand, 
is  flaming  legal  oonititutians  for  their  nkwly  ereoiad  kingdoau :  far  Juoli> 
nian  oomnunded  only  in  (be  oaatera  leoiaina  of  the  empire;  and  it  wan 
mder  his  aiMfMces  that  the  praaeiu  boily  of  civil  law  was  canqaled'ami 
'  inirited  by  Triboniaa  and  other  lawyMS,  abont  the  y»ar  S33. 

Thia  conaiats  of,  1.  The  inatitulea,  which  eonlain  ib»  elemanta  or  imM 
jMinci^a  of  the  Roman  law,  in  four  books.  3.  The  digest^,  or  pandeeta, 
m  fifty  books  ;  eontaining  the  opiniana  sad  writincs  of  eminent  lawyera, 
digested  in  a  systemstical  method.  9.  A  new  com,  or  colteetton  of  m. 
penal  coitstitutiotis,  in  twelve  books  ;  tho  lapso  «f  a  whole  centmy  having 
rendered  the  EMmer  code  of  TheodaaiDsmpwfoct  4.  The  novels,  ornaw 
oon&litutions,  posterior  in  tiaw  to  the  other  books,  sad  amoiiDting  to  a  ssip- 
plenteat  to  the  code ;  containing  new  decroea  af  sncceasire  emperom,  aa 
new  queatioDs  h^jpoaed  to  sriso.  Theaa  form  the  body  of  Koman  Iww, 
or  e»rp**jtiru  tvotlu,  as  published  about  the  Uic  of  Jostiniaa ;  which, 
however,  fell  soon  into  negleat  snd  oUivion,  till  abonl  the  yoar  1 1 30,  witan 
a  copy  of  the  digests  was  round  at  AmaUi,  in  Italy  ;  which  accident,  eaa- 
oorruig  with  the  policy  of  the  Romaa  eccAsiaetios  (id),  suddenly  gave  netr 

Togne  and  authority  to  ihe  ciril  law,  introdaced  it  into  aevaral  na- 
[*83]    tions,  and  'occasioned  that  mighty  immdalioa  of  Tohnrinous  oasa> 

nients,  with  which  Uus  system  of  Isw,  more  than  say  other,  is  new 
loaded. 

'"  The  canon  law  ia  a  body  of  Roman  ecclasiaatical  law,  ralaliro  lo  aaeh  ^ 
fflattere  aa  that  church  eitboT  has,  or  protands  lo  haf«,  the  proper  jorisdi^  ' 
i  lieaover.     This  iscomiHledfrDtn  theapinioaaof  thesneieM  Ijsunfatliera,  , 
'the  decrees  of  general  cooncils,  and  the  decretal  eptsdes  and  faidles  of  the 
holy  see  ;  all  which  lay  in  tho  same  diaord«  and  oonTusJim  aa  the  Romsa 
n*il  law,  till,  about  the  year  ItSl,  mm  Giatian,  aa  Italian  monk,  animal 
ad  by  the  diacoTny  of  Justiaian'B  psadecta,  redaced  the  eecleaiaatieal  co» 
atitutions  also  into  some  method,  in  thre^  books,  which  he  entitled  Ceaeai^ 
diia  Distoniantittm  Can«Mim,  but  which  are  genisfslly  known  by  the  nam* 
of  Deeretum  Grcliani.    These  reached  aa  low  aa  the  dme  of  pope  AlcniaB- 
dsrlll.     The  subsequent  papal  decrees,  to  the  poirtiiieate  of  Gregory  IX., 
were  published  in  rnnch  the  same  method,  mwler  th^  aospieea  of  tiui  pope, 
ahnul  the  year  1330,  in  liTa  booka,  entiUed  DtcretaJia  Gt*g*m  Nam.     ^ 
sixth  book  was  added  by  Boalfaca  VIII.  about  tho  year  1496,  whioh  li 


til  *,t.M  t«t*Mtl,ra 

»  T«vli»  .  t\»m»-*t  of  CWl  L«w.  IT. 
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nlM  Sembu  DetrMtlmm.  Xba  CiMsntMe  aamtiuiiaim,  w  (Icctm*  •( 
ClmeM  V.  wera  ia  like  himimw  MilhcBUcstod  m  1317,  by  itis  wceastm 
Jojta  JtXU^  who  »1m>  puMwhad  iwflnly  c«iiuiuiti«u  of  his  own,  «allej 
ibefxlnm^ontM  Jommit,  kU  which  in  some  meaaure  answer  lo  lti»  noveh 
if  Ik*  cinlUw.-  '£olfeMbBv»ks«vflii>ce*<ldeiIsoiM  deeren  oT  titer 
pB)M,  ia  fin*  haolu,  c»Ued  EMfmaagmUan  Cmmbmmm  ;  and  sli  ibase  togc- 
l)Mi,GniiM»'sdMitw,Giefloi]i'*dMiftUla,UM  sulk  decretal,  ihs  Cknan* 
liM  coaitilMipMt.  and  dm  sxttavagwitB  of  ioim  and  hia  lucceaaoM,  Jana 
the  ttiymtjmu  tmmtmiti,  vr  body  of  the  Komui  eaom  law. 

BbiUw  tbMe  piliifTl  MHectkna,  wUch,  dwing  ths  uoim  af  popvrf, 
wntjnetMwi  mt  wwhi>li«i  intbwiaUiid,aa  well  aawethar  puts  of  Chri»- 
taBdwB,  than  ia  aIm  »  kind  of  luMnl  eanta  law,  somposed  erf  i^siiar 
wd  yraawtjal  coMtiMUiMl^  and  adapted  only  ta  t^e  oxigeaeiea  of 
tbit  chiock  *umI  hiigdiTm  TW  Jiyafwt  con'Miiaiia—  were  eccle-  [*83] 
■iuiieal  laws,  onaeMd  in  wnjaaat  aynods,  hald  wdei  i^e  cardtinla 
(MwanlOlUbM,l«gfttwfiwapap«  Giegory  LX.  aitd  pope  Clenont  I V. 
iathtreiffi  ofluag  UMry  llLabcwttba  y^ais  122auidL3G&  Thear*- 
mrmi  coaMilutisiw  m»  pMcipsUy  the  doeraea  of  prftvineial  ^neda^  mU 
BDdM  divei»  anhUah^pa  •f  Canterbuy,  fi««i  Stophsft  Laa^Mn.  in  iba 
Hip  at  Haniy  III.,  to  Hem^  Chiebcie,  in  the  reiga  of  Henry  V> ;  and 
adapted  ala»  by  th»  [woviaoe  of  Yoik  (x)  in  tha  leiga  «f  Heiuy  VI.  At 
the  dawn  of  ll>»'fnfanMatio»,  in  the  reigo  o(  king  H«niy  VUl.,  it  waa. Mr 
U^tkata  nview  ahould  Iw  bad  of  the  eai.OKlaw; 
Moid'  ■  ■       ■- 


i,  till  mtak  i«vi*w  uioidd  be  awda,  all  nmona,  conaiitidioBB,  oiduwata^ 

d  aynodala  Moviniaal,  beiog  tken  alraady  made,,  and  not  Mpugaaat  M 

lU  Uw'of  the  Md  ta  iha  kiag'a  DnTOgaiive,  afaoidd  still  b«  used  ud  vj»- 


BBW  depau^  Ike  aidkrad^  «f  the  euum  law  in  En^ud. 

Aa  Cm  iba  ckmbs  enaMed  by  the  cUigy  under  JaHss  I.  a  iie  year 
lfi03,  aq^  Dsver  e«Bfir»ad  iB  pariiament,  it  has  beaa  seleninly  ai^udgsd 
i^on  iha  pnaciplea  ot  lanr  and  die  ceaatitutien^  thai  where  ihey  aie  not 
MEBly  dedanuxy  of  the  aacieat  canon  law,  bet  are  inuoduelnry  of  new 
ttgid^iiMa,  th^  do  DU  bind  ihe  lai^r  («)>>  whaterei  tegaid  the  clwgy  UBy 
ilw4  proper  to  pa;  ikem  {!&}. 

There  are  toot  apeciee  ef  ocurM  in  whieh  the  civil  and  canan  laws  oie 
permitted,  under  diflerent  restrictions,  to  be  used  :  1.  The  ceurte  uf  Ike 
Mihbtsbape  and  biabc^,  and  their  deri«sti»e  oSeerst  uaually  eaUed  in  out 
Wcenne  Christian,  cvTM  C/avtianHati*,  at  the  acclesiastical  e«uns.  3. 
The  raiiitar;  oouns.  i.  The  eourte  af  wkniral^.  4.  Tha  courts  ef  the 
two  universities.  Ia  all,  iheiineaptioa  in  geasnd,  and  the  diflexaat  d»- 
ipees  of  thai  reception,  are  gronnded  entirely  upon  custom,  corro- 
hwamd  is  A»  latter  iiialwjiu  ^  set  of ' parliament,  ratifying  ibose  [*84] 
liactera  which  eoofina  the  cnHemaiy  l«w  ef  the  univaiaiaee. 
Tb^nore  miinite  conddsratiDa  of  these  wilt  faU  properly  noder  liaa  pan 


t«L  Lm,  Mf.  ita.  tm*i 


bjlKUi-i 


{!■)  LoRl  Hxrrfwick*  a 
LmJ  HbIi,  uid  d     ' 


mnia,  thu  ii  w  Terr  pUin  ill  ibcclaigj  ua  Wti^snaf  U  trrltpieor  otlwr^iM  in  tha  Unk- 

nad  trf  the  amani  confinncd  lif  Ihe  kins  pixal  couna.  lariM  reaUicdoif  ui  Ibinj  md^ 

•o^,  1ml  llirj  muii  be  csnGrmed  br  tbm  pu-  «m  iaUDdDced   tnt  •  cunon  made  daoa  Ilia 

UBMiaSiiulihekiw.  (aJ^(NI&)1Ienaa.  U  Has.  VIIL    9 BL  H^tm^-Cm. 
* w  »--hut*boD of  OuUarbwT  yuu adia- 
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!W  OF  THE  LAWS  ptrnto: 

of  thesB  comnieiitmrifli  which  tmis  of  ths  juriaAothni  of  couits.  It  will 
niffice  at  present  to  rvmark  >  few  jwHfcukra  rehdve  to  dwni  -sJI,  which 
may  nerve  to  inculcate  more  ftrongly  the  doctrine  laid  dowa  conceniing 
Atm  {a). 

1.  And,  firat,  the  eoarta  o#  cominon  taw  faaVB  dn  mperttitcndency  env 
AeM  courta  ;  to  keep  them  witUin  their  Juriadimiona,  w  ttetenniiie  wIma- 
iu  they  exceed  them,  to  Testrain  and  prahtbit  mch  exceaa,  and,  in  caaa  <tf 
oontumscy,  to  puniah  ^e  officer  who .  eiecwea,  Utd  in  aome  cseea  Att 
judge  wlio  enforcea,  the  aentence  so  declared  to  b«  iU«gal  (20). 

2.  The  cffinmon  law  has  rpaerved  to  iteeir  dw  «xpMttion  of  all  snch  acta 
of  parliament  aa  fconcem  either  the  enent  of  thea*  oMnta,  m  the  mMten 
iiepending  before  them.  Andthereimv,  if  theae  cotuta  oither  refuatt  t» 
allow  these  acta  of  pariiament,  or  will  exponntl  them  in  any  oAer  aema 
than  what  the  common  law  pots  upon  diem,  the  kinc'a  <«una  at  WeM- 
minater  will  grajnt  ptohibltions  to  restrain  and  ooMttri  them. 

3.  An  apfMal  lies  from  all  these  couita  to  the  king,  in  die  laat  reaoft ; 
which  provee  that  the  jnrisdictioa  exerciited  in  (hem  ia  derived  fram  dio 
crown  of  England,  and  not  Irom  any  foreifm  potentate,  or  intrinsic  authv 
lily  of  tittm  own, — 'And,  from  these  three  strong  marka  and  enaig^  of 
fvperionty,  it  appears  beyond  a  dmibt  that  iho  civil  and  canon  taws,  ' 
though  Mimitted  in  some  cases  by  custom  in  some  courta,  are  only  aubor- 
dinaw,  and  tegM  svb  graviori  Uge ;  lin3  dut,  thin  admitted,  restrained, 
altered,  new-modelled,  and  amended,  ihey  are  fay  no  meana  with  ua  a  dis- 
tincl  independent  species  af  laws,  but  are  inferior  branches  of  the  cust»- 
inary  la  unwritten  laws  of  Engliuid,  [Hoperly  called  the  king's  ecclesiasti- 
Ml,  the  king^  military,  the  king's  mahtime,  or  the  king^a  academieal 

laws.  , 

[*8S]        'Letua  next  proceed  to  ibeUgu  tcriptm,  the  written  laws  of  tho 

kingdom,  wluch  are  Btatntea,  sets,  or  Micts,  made  by  the  king's  mit- 
jeiity,byand  with  the  advice  and  consent  of  the  lords  spiritual  an(UempoTal, 
and  commons  in'partiament  assembled  [b).  The  otdeM  of  these  now  ex- 
tant, and  printed  in  our  statute  books,  is  the  fhmovs  magna  eharta,  is  C4Mi- 
'finne<l  in  pariiunent  9  Hen.  III.  though  doubtless  diere  were  many  acta 
before  that  time,  the  records  of  which  are  now  lost,  and  the  deionnina^oiia 
of  them  perhaps  at  preaent  currently  received  for  the  maxima  of  the  old 
common  law. 

The  manner  of  making  these  stattnes  will  be  better  considered  ber»- 
after,  when  we  examine  the  constitution  of  parliaments.  At  preaent  W9 
will  only  take  notice  of  die  different  kinds  of  stamtes,  and  of  seme  gene- 
"^  rules  with  regard  to  their  construction  (e). 

>■  R.k..  nkA. >. *.  aona  m  llilfcuiifilni  lii  llii>  MtW  maJi. a 

■nglbod  of  nUnc  •nrj  inuMii.  being  und  hy  Iht 

UctfpvtUuMnI  J*wi  m  danoinfiiUlnf  Sh  booki  at  Iha  Pm(^ 

.  , UutHumvilM  laucli  j  bf  Ih*  Chrtuiui  cltanib  In  duuniDliMai 

■wnwafUieFliica  wticraniapuHunanl  thtlt  hvmiu  ind  diTlm  oAcvi ;  b;  the  BnmuilfH 

■'— '-  'Sem  i  t  Uia  MHuu*  oT  Mar-  In  deKilUnf  th«<I  tt*>  kullfi ;  and.  in  ihon,  I17 

rf  WwunlncMr.  Ghwevalar,  Ihn  whnle  bcxly  «rai>cMiS«inUa -* "-^ 


Mtai.  OthenandanombialedaoM*]]!  tmnat  wbem  iMa  matlud  vl  dulMi  fmnuMtf 
aukjMliMlfe*  iMMMaaf  Walaaawl  anrJttA.tmtmtt^flttnmuttBttmoun.^litn- 
■  ■rticattclin,uidlhefn>nfaniiar(|u     tt-Hii  awatow  alan ;  » l»HaltiTn  nf  all  sWetlw* 


bajiuid,  Um  articatt  dm,  and  Ihe  fn>r«(aniia  r(|i 

Sni  S«  sVin.  lOCr.     I  Dowl.  and  R.  400.  no  anthorilj  U  nnke ;  c^  vfwra  [ha  pany 

t  Bnr  and  C.  CSS.     An  nclinn  or  Iha  ca>r  maj  nut  hean  pnriimly  aerred  with  a  eiTalioi 

ismsinUuiiKl  againala  iiKjjjenribearrlpaiaa-  nwnilinn.  norKad  due  notice  of  Ibe  nrdar. 

tieal  court  who  cioammunleain  a  |art;  for  Camp!'.  Rpp.  388.     IGrM.Jun.  ML    %  i 

■rfuainc  10  obty  an  snici  »hicK  ibe  cmin  baa  BZ3.    9  Bl.  Com.  IOi. 
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Mbct.  3.J  OF  ENGLAkD.  SB 

/  Fliw,  na  to  their  several  kincls.  Statntes  are  either  gentrel  or 
'  tfteiai,  yatfieor  artpote."  Xgenera]  in  public  act  is  an  *unirer«il  [*Wij 
ntle,  that  regains  iBe  wKole  communin' ;  and  of  this  the  conns  nf 
ISr'are  bound  to  lake  hb^ be  judicially  and  ex  ojfkto  ;  without  the  statute 
Being  particularly  pleaded,  or  rormally  set  Anib  by  the  party  who  claims 
aa  advantage  Under  it.  i  Special  or  priTate  acts  ore  rather  exceptions  than 
rwea,  oeiug  inose  which  only  operate  upon  particular  persoiiH,  and  prii-aie 
cbttceirns  ;  such  is  tSe  Romans  entitled  tmaliit-deereta,  in  contradistinction 
&  the  VesdtBs  cpninba,  which  regarded  the  whole  community  (tf) ;  and 
<d  ihme  (which  are  not  pTomolgated  with  tHft  same  notoriety  astholor- 
i  mer,)  the  judges  are  not  bound  to  take  notice,  unlesi  they  be  formally 
t  shewn  ana  pleaded.  Thus,  to  shew  the  distinction,  the  sintiite  13  Eliz. 
e.  iO,  to  jnevent  spiritual  persons  front  making  teases  br  lonaer  torma 
Ihan  twemy-mw  yeata,  or  three  lives,  is  a  public  set ;  it  betiij;  a  rule  pre- 
■ertbed  to  uie  wMe  body  or  spiritual  persons  in  the  nation  :  but  an  act  to 
aaaUe  the  Imbop  of  CheMvr  to  make  a  lease  to  A.  B.  for  sixty  yean  is 
HI  exception  to  this  nil«  ;  it  concerns  only  the  parties  and  the  biiihop's 
•aocoBBors;  and  is  ihereforea  private  act  (21). 

Statutes  also  are  either  ikctaraiory  of  the  coiAinon  law,  or  m»tdi^  of 
MHne  defects  therein  (33).  Declaratory,  where  the  old. custom  of  the 
Emgdoro  Is  almost  lallen  into  disuse,  or  become  dispntable  ;  in  which  case 


,91)  8m  nther  Maei  npon  tha  dioWiietion  luact.nDniltarwaidibeiKiIicedWlliecDon* 

bdvoni  pnMic  nad  ptiitu  MU,  Bu.  Ab  itii-  m  auefa.    £  Tenn  Rap.  SAB,    l  in  faIlU* 

niu  F.    The  diittnctiun  helwain  piiIjUf  md  HEStiSt  Linauiiai,  I.  The  iltMinclion  bo- 

prirate  irtt  a  marked  vrHh  ftdmiralile  prvri-  tw«en  puUk  ind  prntUe  biHi  vtttnJii  upon-dLf- 

■ion  bjr  Mr.  Abbot  (■)■■  prMcni  lord  ColclaK-  frr«iil  EroundB  u  lo./n.    All  hilli  whalrici 

Mr),  in  Ibe  (oUirr/inf  not*,  in  tha  firinlnl  n-  fnrni  wntch  printa  penoii*.  corponi'iiHii,  &«. 

pnft  fnHD  the  eomniille*  Tor  llw  pmnulgnlinn  deri'e  bsnrtit.  m  lubjerl  In  the  paynifDI  of 

•TtlM  niiinie*  >-«r»f.;o  Am  mi***k  it-n.  fiem.  and  sach  bilbare  in  thiiiwppct  denomi- 

— In  LEOAL  LanaiiASS,  I.  AoM  are  dremnl  nnicd  prmiu  hillii.     Instancra  of  ImII)  within 

Ui  Ite^blic  and  gnirraltcu  whirb  the  jadgea  thi*  description,  nra  Enuntemied  intlir  aecoDd 

will  lake  nnlice  of  witbout  pkadinf ,  ni.  acta  nilunia  ot  Ur.  Halaal's  PiesadaiUa  of  Pro- 

eonceniiDg    ihr.   kinfi,  tin    qiiaeo.  and    thr  ceedingi    Id  the   Houie   of  Cmuinoa*,  edit, 

pritire  ;  Ihrue  concerning  M  pnlatei,  nuliira,  IT90,  p,  WT,  &e.  _  E.   f  n  paili^irnpnlarj  )an- 

and  irmlolticen  i  those  conoernin^lhe  whole  fnager  anDlhrraort  of  dialrnetion  in  alA)uv(>9; 

•pmtiialiij,  and  Ifaoae  which  conorm  all  offi-  and  itonie  acta  are  called  pvb^'c  gattrat  «fr, 

eera  in  general,  inch  aiall  iheriffa,  &e.    Ai^ii  aihtn  jiMu:  Itx^  adi,  'it.  church  xi-.t,  mnu 

CDaeeminc  trade  in  gennaj,  or  any  (pecrfie  aria,  &«.    To  thia  chtai  muy  nloo  be  added 

trade  ;  acta  onnecminf  ail  peraAna  gpneratlj,  some  acta,  which  though  pulilic  are  rnrrely  per* 

Ihnfh  It  he  a  ^leeiai  or  pnrtisiiiar  thing,  aneh  fonil,  i\%.  acU  of  attainder,  anil  palent  irti, 

*■  a  lUlBle  eoneerning  awitea,  or  whkIn  in  die.    Oih'ra  an  called  ;inHUt  acia.  of  which 

fcnMa.chBaei.ftc.Ao.    Com.  Die.  til.  Par-  lilterclaaa  eomaare  local, rii.  enclomrenctl, 

liwneni,  (R.  6.)   B*e.  Ab  ataintr  F.    2.  Pri-  dec.  and  aome  peiwoal,  Tit.  inch  aa  retala  to 

ttmlar  a[iecies,  thing,  or  peraon,  of  which  Ihe  In  man^  Btatutea  vhjch  would  olherwiae 

jndits  will  aot  ulu  noiice  without  pleading  hair*  been  priiate,  there  are  claiiaB*  iyf  vhieh 

«f  lhi>m,  rii.  >ei*  fehtiof  tn  the  b-nhnp*  on-  the;  are  declared  to  be  public  atalulea.     Bae. 

■ ^  r ■ -.^^  of  ffiaaonlera :  aets  re-     "  " 

ar  place,  oc  lodlnn  ft- 

one  nr  divem  pBiliciikr  I 

tlere*  onl*  in  Ihronifer-  I 

.  Arfiamenl.  (R.  7.)    X  i 

iny  be  >  frnaii  elauae,  i 

.  if  recojiniaed  hj  a  fiA- 


h :  BBta  for  taleMiaa  ofAasMlera 

blinf  ID  any  particular  placcoclodirenpai^        (33)  Thia  diritioa  ia  gsmrally 


Amhr  lawna,  or  lo  one  nr  divem  pBiliciikr    b;  daclnrainrr  auilDlai,  and  atatniea  iotrodtto-' 
-■"     mlotheeollnee^anly  in  Ihrtwiiter-    "  '  '  "         ....... 


■Pannaa,  ■>>  lo  the  eonere*  only  in  .... 
attna.    Com.  Di;.  tiL  hrfianienl.  (R. 
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M  OP  THE  LAWS  Pi«t»«, 

the  parliament  liu  tlioa^  proper,  in  girg^avak.rei  tttmumium,  mA  for 
wiJUngiJlflouSUanJ  ^'fEcyT'J?*'^  declare  whal  ihe  common  Ijiw  i<t  apd 
evcrliam  been.  Thus  the  statute  of  tieaiioni,  25  EUw.  HI.  cap.  2,  dam 
not  molte  aily  n«w  species  of  treaaom,  but  only.  Cot  the  bcnreftt  of  the  Mib* 
iecl,  (leclaces  and  enumerates  ihote  aeverai  kiudi  vf  oflence  wltkh  Iwirora 
wei«  treaaon  at  the  cominon  law  (23).''  Remedial  slatuKsare  those  wbicb  | 
are  made  to_euppl^  such  defecia,  and  abriilge'  auch  siiperfluiues,  iiiTtha  ' 
commiin  .HvKlI^b  K'"^  either  from die  general  mi]ieil«.cj^0.u£.9!]JiuniaB 
Ctwa,  frOm  change  of  lime  and  circiunataiicef,  frnni  t^  t^ustaJtaB  uul  unkS- 
.need'  dtjter  mi  notions  of  unleameii  (or  even  leiuiied]  ]i44ge9,,ojr  from  ai^ 
(^pj„  c^ttijf  whatsoever.  )  And  thla  bein{  done,  either  by  enlarging  tM 

common  law  where  it  was  too  narrow  utd  pircimucrlbed,  or  ^  r»>   - 
r*67j   etraiping  it  'where  it  waa  too  lax  and  luxuriant,  hatb  oceasioned 

another  aubordiaste  division  of  ueaM^al  acts  of  ^liameM  iaio 
mUrging  and  rittraiMMg  ataXaUa,  To  iastance  again  in  the  oa««  ^ 
(reason:  clipping  the  curr«it  coin  of  the  kingdom  wasan  ellencs  mt 
sulGciently  gnarded  agunst  by  the  coounoa  law ;  therefore  it  was  tbaugfat 
expedient,  by  statute  5  Elii.  c.  U,  to  naks-  k  ht(h  treason,' which  it 
wae  sot  at  the  common  law  :  eo  that  this  was  an  eniivgiitg  statute  (34). 
At  common  law  also  spiritual  corporations  might  leaso  oat  dkeir  ostaus 
for  any  term  of  years,  tiU  prevented  by  th«r  atatnta  13  SUt.  before  ■■•»' 
tioned  : ,  this  was,  therefore,  a  re.rtraining  statute  (25). 

Secondly,  the  rules  to  be  observed  with  regard  to  the  cOnstmciimi  of 
stMutM  are  principally  these  which  foUow  (26) : 

I.  There  are  mree  points  to  be  considered  in  the  conairuction  of  til  : 
iwmejiot  statues ;  the  old  law,  the  mischief,  and  ihe  temeSf  :  that  It, ; 
how  the  common  Uw'  stood  ai  the  making  of  theact ;  what  the  miscEMf  \ 
waa,  for  which  the  cbmnxon  law  did  not  provide ;  and  what  remeily'tlie  ( 
parliament  hath  prori4ed  to  cure  tliia  i&isc^ift'.  And  it  is  the  business  of 
the  judges  so  to  conatme  the  act  as  to  suppress  the  mischief  and  advance 
6ie  remedy  (e).  j  Let  us  instance  again  in  the  same  restraining  statute'  of 
13  XUz.  c.  10  :  By  the  common  law,  ecclesiastical  corporatians  might  let 
as  long  leases  u  they  thought  proper :  tb«  mischief  wss,  that  they  let 
fong  and  uni;pasonable  leases,  to  the  irapOTerishmest  of  their  successors  ; 

MSXpT,  Co.LlK.lI.tt 


(33)  So  ttw  aUtiila  40  Geo.  [r(.  b.  3T.  d*-  lenm,  which  ths;  did  not  {niuen  betbn,  k 

•law,  ihat  «  uriinew  UDiiot  hi  ^  nfiim  to  Mwaji  mtleit    an  anibliiif  iiiiuUi.    Ths  1> 

Uu*«BqD(8tiniin1eviuiIio  ttiimaUerinin-  Elia.  e.  10,  which  alUnvaidilkniiedlhalpow' 

flu«,  ihe  intweriaf  which  hfn  no  londrncj  to  er,  in.  oii  the  conlnrj,  aT^lecl  s  reutmJnifiK  or 

iceoM  liiiDHir,  or  aipoie  hiio  to  penally  or  diiibling  autuu.     Sfe  Ihia  ruUy  autEiiwdb; 

Ajcreitura,  though  hii  uiawer  ma;  lubjcct  him  tha  leanied  commenlktot,  2  Book,  p.  319. — C% 

loteiiilaclian.    Thil uitulc doas not  iiroren  (15)  In  legsl  luiguags  fe^  KiMdial  UatuM 

W  iatnduee  ■  wic  Uw,  Lini  only  Jrelata  whit  hu  ■  lurthtr  ■ignificuiion,  ilz,  ■  alaluic  ^Tinf 

b  Ihaeiixin;  liWiin  eoaiequenceorthaeoa-  a  party  ■  nods  of  rrnif d^  for  i  wmng  wh«n 

■nrlut*  of  opinion*  doliTeriKl  Tij  the  judges  be  h*d  nn«  OT  a  difTitKni  dbr  Eierm. 

flo  atSO  1 R.  3.  -lOS,  4  n.  (36)  Whera  there  are  ooiiBicing  dsejlioB* 

(94)  Thii  fUlat«  againri  clippini  tha  coin  opon  iha  coiutiuciinn  of  a  Uaiuie.  lb*  courts 

ttudlf  oorreapandi  with  the  leneral  notiou  nguat  raTcclo  ihit  nhich  oo^tii 

•ithar  of  a  remedwl  or  an  enUntini  atiiiila.    of  all  aueh  deoiaion-  ■'- ""^ 

In  oidinaiT  Irgal  laniiiagB  remaflial  atatirra*  aututa  itaelf,  pei  lo: 

■nconlrailialinjuiahrd  lotienal  autiHci.    An  122. 

inet«ues,  not  mainina.  At  power  of  nelian.  judn*  ofihr  tempcintl  cauita.  who,  in  dSaeaaf 

aolhie  32  Hen.  VtlL  c.  29,  whlrhjiBve  hishopa  OsuTiirul  eonatruelian.  are  to  mould  ibtm  a*- 

■ltd  rit  other  aoteeccleaiulical  carpnniiana,  iiordingtoreaaon  aarl  conceniance,  to  lhnh**« 

sic«|i(  paraona  and  Tieara,  n  pnwer  of  making  DM.    nob.  340.     rluwd.  100.    3  Co.  f 
(•)  aMRsT.a.  (I)aiiha*B4artlMVoLB.L 
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ta»».]  or  PNeT.ANp  ft, 

b*  tMMdf  appKfd  by  die  Matotp  tpw  by  ntaking  void  all  Ipasefi  hy  yoi 
tleuutticftl  bodies  for  longer  leiiog  thita.thccv  livpa,  or  twcotyrone  ye^n. 
Nowt  in'  tha  conalructioD  of  ihia  •Utute,  it  ia  b«ld,  tb«t  leues,  ihouf  h  for 
I  Isager  tenn,  if  mule  by  a  biahop,  iu«  not  void  during  the  bifitiop's  «oi»li' 
BDBacB  in  bis  see  i  or,  if  made  by  a  dean  aad  chaptor,  they  are  not  void 
duiing  llie  cuntiiiuarice  of  tba  dean  ;  for  lb»  act  was  made  for  thu  bepe^ 
Uilproteetionof  th»3UCc«ssQi(/).     The  nv^ctiief  is  tlieielfiro  au^iuiently 
W»rM«ed  by  vacftting  them  a^er  tjje  det^rminaiion  of  the  interest 
of  ine  'grantors  ;  but  the  lei^fitt  during  tbeic  contiojuance,  being    [*88] 
wt  vitfajj)  the  mischief,  ai«  not  witMu  ^  renwdy. 
j    2.  K  statute,  which  treats  of  thing^  or  peracms  of  an  i:aferior  rank,  ca^ 
J  BPllty  aTiy^eMratuwrc^  be  exwi^d^  to  those  of  a  superior.y  Spa  ststulo, 
Irwting  of  "  deans,  preb«eiWiM,  pajw>nB,  vicara,  and  others  liaving  spiVitr     v^ 
jwi  pnmolion"  is  held  not  to  extend  to  biaht^,  though  they  have  spiritual 
prffnotion,  deans  being  ^  higbeat  persons  ^SA^ed  (.27),  and  biahops  being    . 
of  a  still  higher  order  {g). 

I  i.  Ponai  statutes  OHist  b;  cpnatrnej  atnc^y.  i  Thus  the  statute  }  Edw.  j^, 
/  VI.  c,  T27"Iiaving  enacted  that  ihoes  who  are  convicted  of  stealing  tiorset 
should  not  have  the  benefit  of  clergy,  ih«  judges  conceivod  thu  Uiis  sbonjd 
sM.exlend  W  him  that  shoidd  aleal  bm  one  htrav  (28),*aad  therefore  procurr 
fldanewaetibrthatpvrpoee  indie  following  year  (A).  And,  to  come  nearr 
er  our  own  tinjes,  by  die  statute  H  Geo.  II.  c.  6,  stealing  sheep,  or  other 
eatllt,  was  made  felony,  without  benefit  of  clergy.  But  these  general 
words,  "oT-other  cattle,"  being  looked  apon  as  much  loo  loose  to  create  a 
capital  oSence,  fha  act  waa  held  to  extend  to  nothing  but  mere  sheep. 
And  therefore,  in  the  next  seaaione,  it  was  found  necessary  to  make  another 
aiBiute,  19  Geo.  11.  e.  34,  extending  the  former  to  bulls,  cows,  oxen,  steers, 
bullocks,  heifers,  calves,  qnd  lambs,  by  name  (29). 
f    4.  Sutules  against  frauds  (30)  aie  to  he  lioenlly  and  beneficially  cv  j/ 

1/ICilLIh.U.   SB«p.».    UR«v.n.  miwdSEta.  VLc.  n.   BM.EMai.c  <!. 


(0)  Tb»w»tinclioniBHUtMpr*«nwdio  <29)  Thoufh  panil  km 
Ik  «■!  eaurannntilB  id  <|ie  iatgnliup  or  itae  Is-  itticiry,  Lhej  ars  not  Lo  he 
tiibtDTC.— Ch.  m  tn  dsfCHi  the  ohTjoua  ir 


{18)  Lord  Hlla  thhtkl  that  the  loiiple  o!  Ulun.    The  werds  of  m ..  _ 

th*  Jh1(«  did  nni  nmelj  dttwnd  vpen  .the  i\Biitimid  lo  the  etcluiion  of  ma),  wbidi 

■ordi  »[iig  in  ihr  plunl  number,  Ikcbubf  na  those  wnrdi  in  their  ordinarj  BccfplBiion.  ni 

JBohthHlderoceiirred.niifmitiiigfenBcr  ita-  in  Ihiil  Hnaain  vhiah  llie  tigMUiure  hid  ab- 

iDtn  in  ihe  plunii  number;  »,farin3tiinca, it  vioualj   used   tbem,  would  compiebRad.    S 

•rMiiliK((dbylhi!32H(B.  Vkl.  c  l.^halno  Wheal.  73.  M. 

ttnnitmiic\etiofb^iTniiii<aydaieIIinglioiaeM        (30)  Theie  ire  geneinllir  a*1W  remfdinl 

d>oold  b«  adtnitif  d  lo  cter^.     But  ihe  imion  itiLiiiiei ;  and  it  i>  a  fundiunpnliil  role  of  eon 

•(ditdilBeutqr  in  ^ii  rjue  ni,  hscaiii^lhe  •inwtionlhnipaiuilatiiUiiNittwUbeaiiwtnuil 

•Mat*  Of  JT  Hen.  VIII.  e.  S,  waa  exprenW  atricllj.  and  leiuilwJ  auiutei  thiiU  be  coo- 

fOMediniheiinsulsr  nDnb«r,  Sftngnumie  •truetf  liberally,     ll  Huonaal'lhe  taxaof  the 

Mad  •■,  kom,  tuat,  or  fiO/;  uid  Iban  Ihii  twalve  MiAts  af  Hortw,  ihal  whenavai  llu^ 

MMMe,  tbiu  THryins  the  niuthitr,  and  ai  tin  wu  *  queBiian  betKaen  lilwrty  and  lUvRrj,' 

*MBa  line  eipteaalf  repenlinf  all  olfatr  ax-  the  preaumplion  should  tie  en  the  aide  of  lilnar- 

ihainiaofclaiij  introduced  ain«  tlielicgia-  ij.      This  eicellant    {wincipla  oui  law  hai 

MgefHea.  VlTl.  it  miaed  ■  donbi  whethei  it  adopted  ia  th«  contimctiOD  of  penal  ilaiui«aj 

■ete  aM  intended  by  th«legii^tur«  to  natwc  for  wheaaver  any  ambizuUy  ariaea  ineatstul* 

Mern  »hen  nnly  oM  bona  waa  tudeo.    a  ininxlucing  a  new  penally  or  piinuhmcnt,  Itta 

U.P.C.  385.^  decition  ahall  t*t  on  (he  aide  ot  leniiy  and  owf 

It  ku  aiiiH  bean  deeidad,  that  where  ala-  cy ;  or  in  favour  of  ntiural  right  wd  lilxili ; 

4M«iiMth*(^taliiaiiiheTi  aBin§le  inaunoe  or.  in  alia  woida,  tha  daoisiun  aliall  be  ac 

•fflbt  eaiD|^rBhand«1.    The  9  0*0.  II.  c  3S.  eoidinj  to  iha  atricllellerin  |Biioiiiaril.e  tub- 

•■*■■(,  thai  it  abnll  be  felony  lo  atenl  any  buk  jeet.     And  lhou|i1i  the  juiliics  in  Buch  cai*( 

■aU*;  and  it  haa  liaea  deleimiiHid,  that  the  nny  i^requcntiy  raise  and  suite  diSicuIiies  coD- 

'Abh  h  aorapleta  by  MMliot  art  bank  IM*.  tnrr  to  the  intanlion  of  the  legislature,  yet  ga 

Haaael'*  Case.  Leach,  Cr.  L,  l.%  bntier  iiiGon>QBieae*Ma  rMult,tl,Uitbai4* 
Til.  I.                      nO)  BeeHoT.  *.[■)*)  Iba  end  of  Uh  Vol  B.  I 
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a  OF  THB  LAWS  |lin«B 

pouidm}.    This  may  seem  a  contradictton  to  dw  laM  rale ;  mcwt  stnutn 
Kgainst  Tri'iij^s  being  in  their  consequences  penal.     But  thin  difTefence  is    , 
here  to  be  taken :'  where  the  statute  acta  apon  tbe  offender,  and  infiictn  » 
penalty, "es'  (he  pillory  ttr  a  fine,  it  is  then  to  be  taken  strictly' ;  but  whea 
the  statute  acts  upon  the  offence,  by  setting  aside  the  fraudulent  Intnsactioil 
(31),  here  ilia  to  be  construed  liberally.     Upon  this  footing  the  statute  of 
13  Eliz.  c.  S,  which  avoids  all  giAs  of  gooda,  &c.  made  to  defnnd 
[*89]    creditors  and  others,  was  'held  to  oxtend  by  tbo  general  words  I* 
a  gift  made  to  defraud  the  queen  of  a  forfeitDre  {t). 
I      f     5.  One  part  of  a  statute  muM  he   so  eonstrued  by  another,  that  lh« 
I  wfaule may  (if  possible]  ^UoAVvt ns'magit  valeat,  quam  pereat.     As  iTIand 
be  Tested  in  the  king  and  his  heirs  by  act  of  parliament,  saving  the  right 
of  A.,  and  A.  has  at  thtit  time  a  lease  <rf  it  for  three  years :  here  A.  slull 
hold  it  for  his  term  of  three  years,  wnd  afterwards  it  shall  go  to  the  king. 
For  this  interpretation  fiimisfaes  matter  for  every  danse  of  tbe-atatote  M 
work  and  operate  npon.     But, 
\- ,      6.  A  saving,  totally  repugnant  to  the  bocly  of  the  act,  is  void.     If,  there- 
I  fore,  an  act  of  parliament  vesta  land  in  the  king  and  his  heirs,  saving  ibo 
right  of  dl  persons  whatsoever ;  or  vests  the  land  of  A.  in  the  king,  saving 
the  right  of  A. ;  in  either  of  thess  cases  the  ssving  is  totally  repugnant  to 
the  body  of  the  statute,  and  (if  good)  would  render  the  statute  uf  no  .  ITect 
or  operation ;  and  Uierefore  the  saving  ia  void,  and  the  iasd  vesta  sbscdutwfy 
m  the  king  (i). 
J      7.  Where  the  common  law  and  a  statuto  <Ufier,  the  common  law  gives 
'1  plare  lo  the  staiut** ;  and  an  old  statute  gives  place  to  a  new  one.     And 
this  upon  a  general  principle  of  univerasl  law,  that  "  leges  posteriore*  prio- 
ns conlrarias  abrogant :"  consonant  to  which  it  was  laid  down  bya  law  at 
tbe  twelve  tahtes  at  Rome,  that  '■  ^odpopultiepoMremamjiuni,  idjutralvm 
j  Mto."-  But  tills  is  to  be  understood,  only  when  Uie  latter  statute  is  coach- 
1  ed  in  negative  terras,  or  where  its.  matter  is  so  clearly  repugnant,  that 
I  it  necessanly  implies  a  negalivo.  J  As  if  a  former  act  says,  that  a  juror 
npon  such  a  trial  shall  have  twenty  pounds  a-year ;  aitd  a  new  statute 
•Aerwords  enacts,  that  he  shall  have  twenty  marks :  here  the  latter  sts- 
tute,  though  it  does  not  express,  yet  necessarily  implies  a  negative,  and 
virtually  repeals  the  former.     For  if  twenty  marks  be  made  qualificatiaR 
mfficient,  the    former   statute  which   requires  twenty   pounds    ia  at  sa 


'k«  nmaini  u   ll  wu  bcfete  the  ttaMM.  ing  Itt.  UMtatull  pflj  it  us  tjiewioser,  hanaf 

A.Eid  Tl  is  more  conAonant  \o  priiH]ip[«B  nf  H.  recofvrit  back  wjthjn  thre«  ivonihv;  HibdiflM 

^rtj  Ihal  the  jadn  (bould  wqiiit  vhoiB  ^  loKr  doe*  aoi  within  that  lime,  >n*  i>tiMrp«i> 

legialUor  intended  to  puniih,  thui  thut  he  Kin  may  sue  for  it,  end  mhle  Ihs  nlue  besjoia.     ' 

■boiild  punish  whom  iKe  leglalalar  intmiM  to  Sd  whan  aa  aclioa  Hal  brtHukt  to  rtmst 

Abukai^  viih  inipunitT.     But  remedial  au-  hack  fouitecD  guineai,  whinh  bad  been  ma 

tatei  nual  be  enoatmed  acaxnding  tn  the  api-  and  paid  after  *  oontiniiance  at  pbiy,  «ie*M 

lit ;  (ai.  in  ginag  raliaf  tninat  fniul,  or  m  an  intamiption  kam%  dinner,  iha  coutt  hali 

tha  toniwiana  aad  eiteruMn  of  DaMnI  rigbt  the  ataluta  *aa  nmedial.  as  ht  »<  it  pre- 

and  juatioe,  tbe  jndga  w*j  ufely  fa  beroDd  vented  rix  efMa  of  gaming,  wiibout  ioSiefr 

•Ten  that  whieb  sxiited  in  the  Bin<b  of  tboae  iii|  a  penalty,  and  iherefoie,  in  ihi*  aetios, 

whofraoiedlhalair,— Cb.  they  ooniiltered  H  oee  lime  or  liuing;   bat 

(31)  And  tbeiefore  it  hai  been  held  thai  tiM  tbej' uid  if  an  actioa  hwl  been  biougtit  br* 

•aiM  wordi  in  a  ititats  will  beardiSatent  in-  eoramoB  infeimer  Ihr  the  penall},  l^y  wooU 

MiptetatiocM  acoording  to  Ihe  natsre  oT  die  hare  uaiauaed  kalrittir  u  fanar  «  llw^> 

•ait  or  cnMsealion  inaliRHed  apon  ibeai.     A*  fsndtnt,  and  «gniU  ha*e  ^uiA  Ihet  Um  Moaw 

trthe  BAnn,  e.  It.  ^  itatote  agaJnat  fan-  had  bwa  hxt  *l  t«a  ■il>'B(&    8A.Jt^UM 

'■t  ifiar  penoa  ihall  laa*  M  MDJ tiBl  eriil- 
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8MTr.3.J  OP  ENCK^NC.  «. 

«mI  (1).  But,  if  bodi  sets  b«  DMrair  affinnctira,  "mod  tlw  mib-  [*9D] 
Muio«  tucb  tiut  botk  iBMy  aUnd  lOgMwr,  hei*  the  latlei  dOea  dm 
npMd  the  fonnar,  but  th«y  ahall  bMh  have  a  oancurrent  efficacy.  If  bj 
i  fonner  law  an  oSence  be  indictable  at  the  qoMtcfaeaaiona,  and  a  latt« 
hw  maJiea  the  aame  offence  indictable  at  the  aaaiaea ;  heie  ihe  jurioUictio* 
ff  th«  sMsiona  ia  not  taken  away,  but  both  have  a  eoncnrreat  juriedicuoB* 
lad  Ihtt  oflendor  may  be  prosecuted  at  either :  unloM  (be  new  atamte  aub> 
Joina  expreaa  negative  worda,  as,  that  ibe  ofienca  aliaU  be  inilictable  at  tlM 
laaizea,  and  not  aUtiohere  \m). 

(  8.  If  a  statute,  that  repeala  another,  is  itself  repealed  afteiwaids,^  the  firat, 
J  Msttiu  iajiereby  rerived,  without  any  fonnaJ  wurda  for  that  purpose.  So 
wlien  the  Blatutea  of  36  and  35  Hen.  VIII.,  declaring  the  king  to  be  ^B  si^ 

BBme  bead  of  tlie  church,  were  repealed  by.  a  statute  1  and  3  Philip  and 
aiy,  and  this  latter  statute  waa  afterwards  repealed  by  an  act  <^  1  Elix. 
ihsre  needed  not  any  espress  wards  f.f  revival  in  Que«n  EUubetb's  suiute, 
but  these  acts  of  King  Henry  were  impliedly  and  virtually  revived  (n). 
I  9.  Acts  of  porlianieHt  derogatory  from  the  power  of  subsequent  parlia- 
!  iiMM  Mnd  Itnt — 3tr  the  slatuie  1 1  Hen.  VIU  c.  1.  which  ilirecis  that  no 
personTof  aaaTsling  a  king  lie  fact«  shall  be  attainted  of  treason  by  act  ol 
parliament  or  otbenriae,  is  held  to  be  good  only  as  to  coounon  proseculioos 
for  high  treason ;  but  will  not  realrain  or  clog  any  parliamentary  attain- 
der (a).  /  Because  the  legislature,  being  in  truth  the  sovereign  power,  is 
always  of  equal,  always  of  absolute  authority  :  it  acknowledges  no  supe- 
rior upon  esnh,  which  ^te  prior  legislature  must  have  been,  if  its  onli- 
.naacea  could  bind  a  subsetgueet  parliament.^  And  upon  die  aame  princi- 
[^  Cicero,  in  his  letters  to  Aiticus, mats  with  a  proper  contempt  these 
lesiraining  clauses,  which  endeavour  to  tie  up  the  hands  of  sue- 
seeding  legislatures.  "  When  you  repeal  the  'law  itaelf,  (says  he,)  [*91] 
you  at  the  same  time  r^ieal  dut  pmhibiloiy  dauae,  which  guards 
against  such  repeal  (p)." 
10.  Lastly,  acta  of  parliament  that  are  impossible  U>  be  performed  are 
L  vi  ao  validity  :  snd  tf  there  arise  put  of  ihem  collaterally  any  absurd  con- 
sequences, manifestly  contradictory  to  common  reason,  ihey  are,  with  re- 
gard 10  those  collateral  conaeijuences,  void  (32).  I  lay  down  the  rule  wiih 
theae  restrictiona ;  though  I  know  it  Is  genendly  laid  down  more  largely, 
that  ads  ai  pailiaDient  contrary  to  reason  are  void.  Bui  if  the  parliament 
wdl  positirely  enact  a  thing  to  be  done  which  ia  unreasonable,  I  know  of 
DO  power  in  the  ordinary  forms  of  the  constitution  that  is  vested  with  au- 
thority to  control  it :  and  the  ezAmples  usually  alleged  in  support  of  this 
aense  of  the  rule  do  none  of  them  prove,  that,  where  the  main  object  of  « 
statute  ia  unreasonable,  the  judges  are  at  liberty  to  ruject  it ;  for  that  wera 
Is  avt  the  judicial  power  above  that  of  the  legislHture,  which  would  bs 
tiibrtAsire  rA  all  govetmenL     Bnt  vhaie  sone  collateral  ii 


(33)  If  aa  Hi  of  parliunaat  ii  ckMH;  and  tlnl  tha  CDiMlructim  can  be  i(rtHl<le  M  ths 

mnuToeilljtjipmsad.vriihall  itttjtnct  to  iniintion  ai  ihc  Icgiilniun,  Ihe  cameqnFfioM 

•a  >i«nvde(iauiieiiut«.  1  corcaiia  it  U  nai-  ofwbjcliiire  unrEUonnlila;  but  wbera  tlis  tof 

ihcr  (Bid  in  ill  diraa  ■wcollitani  coan-  lificatiooara  alaluta  iaminirHi,  no  auihority 

SMSMa,  hawcrar  abaiinl  and  uiunii»alj(a  leaa  ihnntliat  oT  pariiuMBl  csb  mUsio  its 

■ij  "■!  appear,     (f  ihe  (fpnaaion  will  ad-  operauou.— Ca. 
MM  tt  dDObi,  it  wdl  Dot  tbcB  ba  pnaoBnd 
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oMot  Q»  gBMwl  ■moiim,  mi  hmpfam  -U  Im  snrMMnal)l» ;  lli«n  A* 
jndgM  am  in  ^tccmey  ta  oncluda  that  itiia  aomawqfieuBt  ww  not  r»rMC«t 
1^  th«  puliMMnt,  ud  tkanfon  ihey  mre  m  Ubvity  t«  capwind  tit*  mtnui 
\n  a^^,  and  Mtjr  fwoatf  Am  disngard  iL  Tlws  if  a»  act  oT  padiwMail 
givm  a  naa  pmrar  to  try  aU  oatnaa,  tliat  ariaa  vitUa  hia  ounpr  i^  Dale; 
ym,  if  a  cavae  aliould  aiisa  in  which  k«  himarjf  is  pwty,  tb«  act  ia  coa^ 
akned  not  to  axtend  to diat, becauaa  Uia  uBrHaonable  ihatany  man  ahould 
^Mermaie  hia  own  ^uatral  {f).  fBvt,  if  me  caitid  canceiva  it  poMible  te 


ir  pnraens,  there  iaDOcoiirtthathaaptwertodaGutthia  iattwtoflha  ,' 
hpalalnn,  vhen  couched  ia  moh  «Tideiit  and  expieaa  wardsi  aa  leave  mi 
doubt  whether  it  waa  tiie  iaiaiit  of  tke  lenislatuM  or  wil  ) 

Theee  ate  Ae  aevetal  gMMrnds  of  the  lawa  of  Engjand  :  tnta 
[*92]  and  above  which,  equity  ia  alae  fnqueatly  eallad  in  to  'aasiat,  M 
tnoderate,  and  to  axjdain  thea.  What  etfiuty  ia,  and  how  impoa* 
aiblfl  in  ita  veiy  eiBMiee  to  be  reduced  to  ataled  rules,  haih  beea  ahewn 
in  the  pvceding  aecden.  I  shaU  therefora  only  a<ld,  tbM  (besides  the  li- 
beraKty  of  sentiment  with  which  our  common  law  jadgea  interprat  acta  (d 
psriiament,  and  aueh  mlea  of  the  unwritten  law  as  are  riot  ef  %  positivA 
kind,  there  are  ^ao  peeubar  oourta  of  equity  estaUiabed  for  the  benefit  of 
,'  the  subject :  to  detect  latent  fiaada  and  conoealnienta,  which  the  process 
of  the  conita  of  law  ia  not  adaptad  to  roach  ;  to  enforce  the  execuiion  of  . 
sadi  matter*  of  Onat  and  confidence,  as  are  binding  in  conacieace.  though 
iM  cognizaUe  in  a  court  of  law ;  to  deliver  from  aach  dangers  as  at« 
owing  to  tnisfottune  or  oversight ;  and  to  givo  a  more  speoific  relief,  and 
more  adapted  to  the  circamatancea  of  the  case,  than  caa  alwaya  be  ob* 
tained  by  the  generality  of  t^  rulea  of  the  positive  or  common  law.  Thia 
b  the  business  of  our  conrta  of  aquity,  which  however  are  only  converaaBl 
in  matters  of  property.  For  Ibo  freeidom  of  on  constitution  will  not  par* 
mit,  that  in  criminal  cases  a  power  ahould  be  lodged  in  any  judge,  to  con* 
Btme  the  law  otherwise  than  according  to  Uto  letter.  ^  Thia  csuiioa,  while 
it  admirably  protects  the  public  liberty,  can  never  bear  hard  upon  indivi* 
duals.  A  man  cannot  suffer  mort  pimishment  than  ths  law  usigns,  bw 
he  may  suffer  less.  The  lawv  camot  be  strained  by  psrti^ity  to  inflict  » 
penalty  beyond  what  the  letter  will  wansiK ;  but,  in  cose*  where  As  letter 
induces  any  apparent  liBidsbip,  the  crewn  haa  tiM  power  to  pavdon. 


SECTION  VL 


OF  THE  COtJNTRIEfi  SUBJECT  TO  THE  LAWS  OF 
ENGLAND. 


/   Thb  kinj[dom  of  England,  o^er  which  oitr  mtmiripal  laws  have  jnrie- 

'  diction,  incluilea  not,  by  the  common  law,  either  Wales,  Sccilaad,  or  Ire* 

'  land,  or  any  other  pait  of  the  king's  draunionSf  exoapt  the  teiuinry  of 

Englaiv]  only.    And  yet  the  civil  laws  and  local  cusionu  of  this  territoir 
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it  mw  obtain,  in  part  or  in  ril,  viA  ntora  or  Im>  n 
suuty  other  mdjacent  countri«B ;  of  whieli  it  will  ba  pnpw  iint  to  talw  k 
rariew,  befOTe  we  ctmaider  the  kingdom  of  BBgland  itself  dw  oiiginal  and 
pmer  Mtqect  of  ibeao  Iawb. 

WjlMhad  coBrimieJ  mdepwtJont  of  Ettffand,  Uftoon^uored  ud  a» 
enldnuedi'in  (he  iMMllT«  tWsloiU  stato  i^^  Ctwar  ud  Tuius  uciibo 
to  Bntain  in  general,  for  manf  eenturiei ;  otoq  ft«m  dw  limo  of  the  hoo- 
lOt  itiTuioni  of  the  Saxons,  wh«n  the  anciont  aad  ChiialiaD  inhabiuatt 
ri  the  iaisnd  retired  to  those  natural  istrancluiMiitB,  far  pntectiou  iron 
dieh-  pagan  vititanta.  Bui  when  tkeaa  inndofa  ibriBMlvaa  were  oonveiV 
•d  to  Christianity,  tnd  aettled  into  regular  and  potent  goremmeata,  thia 
ittnax  of  the  ancient  Britons  grew  every  day  narrower ;  ibey  ware  ovat* 
nm  by  little  and  Uttfe,  gradlially  dmen  from  one  faatnass  to  anottiar,  aad 
ty  repeated  ioasea  abridged  of  their  wfld  iiidapandence.  Vmt  early  in  mr 
Intoiy  we  find  their  princes  doing  homage  to  tlw  oniwn  of  £ng^nd  j  itD 
U  length  in  the  reign  of  Edward  the  Firat,  who  may  juatly  be 
ttyteil  the  cDnqneror  of  "Wales,  the  line  of  their  aadent  princ«a  [*64] 
ma  abolished,  and  the  King  of  Gnglsad'a  eUatt  son  became,  as  a 
mriler  of  course  (1),  their  titular  prince ;  the  tanitery  of  Wales  being 
dfen  entirely  re-ftnnexed,  (by  a  kind  of  feadal  reamnption)  to  the  donunics 
of  the  crown  of  Engtand  {a] ;  or,  aa  die  atatnte  (2)  of  Rhudblan  {b)  ox* 
penes  it,"  Terra  Walii^  eum  ineaiis auit, priut ngijurt fiodaii  M^'ecM, 
(of  which  homnge  wu  the  Bign)./iHR  in  prophttatu  dooanium  totaUter  tt  tmm 
t^gritalt  eomtersa  est,  tl  eonma  regiri  AngUmtaltqitampart  oorporis  pjutitm 
mttta  tl  vnita."  By  the  stunie  also  of  Walea  (c)  vary  material  altnra- 
tions  were  made  in  divers  parts  of  their  Ia««,  so  aa  to  reduce  iheiA  nearoi' 
to  the  English  standard,  especially  in  the  forms  of  their  judicial  proceed* 
ings ;  but  they  still  retained  very  much  of  their  niginal  poliiy ;  particte 
Uiiy  their  mle  of  inheritance,  via.  that  thair  lands  were  divided  equally 
nnong  all  the  issue  male,  and  did  not  descend  to  the  eldest  son  alone.  By 
nber  tubaequent  statutes  their  provincial  immunities  were  still  fanhei 
■bridged :  but  the  finishing  stn^e  to  their  independency  was  given  by  the 
ttaiute  27  Hen.  V!tl.  c.  26.  which  at  die  same  time  gave  tlw  utmost  ad- 
vancement to  their  civil  prosperity,  by  admitting  them  to  a  ihtnvugh  com* 
mnication  of  laws  with  the  subjects  of  England.  Thos  were  this  brave 
people  gradoally  conquered  into  the  enjoyment  of  inie  liberty  ;  beii^  in- 
leosibly  put  upon  the  same  footing,  and  made  fellow-oitiiena  with  their 
'Wtquerors.     A  generous  method  of  triumph,  which  the  republic  of  Rohm 

81  Vn<h.«00.  brllia  huUl  liw,iic»euil  I «  iiiliii  l|nlWj  , 

I  ID  t9v.  I.  lad  u  ID  tatainl  put  of  SDftHA  uwhW  M 

— "TtetaRltsfrarWml*^    md  K^lad  with  Iha  cnwn. 


(1)  U  laiiint  b*  Bid  ibat  the  kihg'a  ddeit  whit  It  nnw  eiTled  Rhos'dluid  la  FtinUhi)^ 

■B  ljccii»  Priiun  of  Wilei  \n  iny  flaCettiir;  Thou^  fMwdrd  nji.  ihil  tort  Wtllim  prtw 

*iKun1  coDMquBDce  1  but,(oriheoiiginuid  ngi  Jan /mlali  ruijKta,  v*t  Mr.  BamnfCoa 

mMioaafUatitle,  Mepiff  324.— Ch  Mnuni  oi,  Ihtl  (he  feodi!  ]>*  wu  tlws  ua- 

(3)  Tbg  leuned  juilfe  hu  nuicle  ■  mittulu  kAotrn  in  Wiln,  niid  that  "then  an  at  piw 

h  nkniBK  lo  ihe  lUlnU],  which  ii  oIIbcI  tha  Mnl  In  North  Walei.  imd  it  ia  belie*M  ia 

liiinc  of  Knilaml.  in  tha  10  Ed,  I.  which  dnd  SoDlh  Wa1n.naeO|iThi>lillenata*,andiMnMl 

PK 11  all  nhta  ta  Wales.     Bui  the  atiTUts  of  Ij  in  InitancearwhaiWEiuitl  inanfrialri|Mai 

wtluri,  ■■  ii  U  eallad  in  Poubui  [p.  400.]  but  the  prepertr  it  eatMj  frae  and  allodUt 

u  the  MdM  IS  the  Sututmti   Wallitt.    Mr.  Edward,  hoinrar,  wu  a  Conqmnr,  ani  ks 

Btrni|vin,  in  his  OhurTitiona  on  tha  An-  had  a  rigfti  to  nakc  oh  of  hit  own  waHi  M 

«mS,uutcs,(p.T4,)t<llt  ut,  thil  the  Sm-  tba  preunbl*  to  hit  law.'    AT9^— Oa. 
^««  WiJim  bun  data  Mfmd  RulLilamm, 
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jxactiiisd  with  great  succvos ;  till  ahe  reduced  all  Italy  to  hflr  obedienca, 
by  admitting  'lie  ranquiBbed  ataies  to  put&ke  of  the  Koman  privileges. 

It  is  enacted  hy  this  statute  27  Hen.  Vlll.,  1.  Tbat  the  dominion  of 
Wales  Khali  be  for  ever  united  to  the  kingdom  of  Englaad.  2.  Tbat  all 
Welshmen  bom  shall  hare  the  same  libenies  a*  other  the  king's  subjects. 
3.  That  lauds  in  Wales  sball  be  inheritable  according  lo  the  English  la-, 
niireB  and  rules  of  descenL  4.  Thai  the  laws  of  England,  and  no 
[*95]  other,  shall  *be  used  in  Wales :  besides  maa}'  other  regulations  of 
*  the  police  of  this  principality.  And  the  statute  34  and  35  Heo. 
VIII.,  c.  26.  conJinns  the  same,  adds  farther  regulations,  divides  it  into 
twelvo  shires  (3),' and,  in  abort,  reduces  it  into  the  same  order  in  wiiich  it 
mands  at  this  dajr ;  differing  from  the  kingdom  of  Englaiul  in  onlj-  a  few 
particulars,  and  those  too  of  the  nature  of  privileges,  (such  as  bavins 
courts  within  itself,  independent  of  the  procew  of  Westminster-hall,)  jjod 
some  other  immaterial  peculiuities,  hairdly  more  than  are  lo  be  found  in 
many  counties  of  England  itself. 

The  kingdom  of  Scodand,  nntw^fhuti^ijjjg  ^e  union  oj  the  crowns  on 
the  accession  of  their  King  James  VI,  to  JiAtMEugluid,  continued  ao 
entirely  separats  and  distinct  kingdom  tot  above  a  century  more,  though 
an  union  had  been  long  projected  ;  which  was  judged  to  be  the  more  easy 
to  be  done,  as  both  kingdoms  were  anciently  under  the  same  government, 
and  still  retained  a  very  great  reMinbUnce,  though  far  from  an  identi^.  In 
their  laws.  By  an  actof  parliament  1  Jac.  I.  c.  1.,  it  is  declared,  that 
these  two  mighty,  famous,  sitd  ancient  liingdoma,  were  formerly  one. 
And  Sir  Edward  Coke  observes  (</),  how  muvellousa  conformity  there 
wsa,  not  only  in  the  religion  and  language  of  the  two  nations,  but  also  in 
their  ancient  laws,  the  descent  erf  the  crown,  their  parliaments,  their  tides 
of  nobility,  their  officers  of  state  and  of  justice,  their  vrrits,  their  customa, 
and  even  the  languid  of  their  laws.  Upon  which  account  he  auppoaet 
the  common  law  of  each  to  have  been  originally  the  same  ;  especially  as 
their  meet  ancient  and  authentic  book,  called  regiam  majestattm,  and  con- 
taining the  rules  of  Ikeir  ancient  common  law,  is  extremely  similar  to  that 
of  Glanvil,  which  contains  the  principles  of  ours,  as  it  stood  in  the  reiga 
of  Henry  II.  And  the  many  diversities,  subsisting  between  the  two  laws 
at  present,  may  be  well  enough  accounted  for,  from  a  divenuiy  of  practice 
in  two  large  and  uncoiomunicaiing  juriadictione,  and  from  the  acta  of  two 
difltinet  and  independent  pftrliaments,  which  have  in  many  points  altered 
tad  ahtogxlod  the  <dd  contmon  law  of  both  kingdoms  (4). 
(«  4  Inn.  MS. 

<S)  Bj  tliii  union  of  Wilu  with  Englwid,  thu  it  did  in  Ei^uid,  and  th*  chuiM  in  dia 

Idml  la  tha  En-  Bcoteh  laremiMnl.  pioliably  owini  to  Iba 

...  eoontforiwwa  ctmimMaitM  thM  Ihty  nn  mom  reoanl,  u* 

Wala*  Mndi  owra  tkia  out  meitibcr,  ai-  br  nui*  ditlioetlr  muked  and  dcRned  tluB 


ftidij}< 


•Sf*  iba  coantj  of  UonnnuUH  iriueli  raEana     thejare  m  tha  iuitonr  of  tha  En|Iiih  conililo- 

Ivo.— Cs.f  lim.     And  parhau  the  pingreu  of  ibe  Snxeh 

(4)  Tttt  »wt  in  Scotland  ooDCsnuni  th*  t*-    pvlianaBti  affotd*  *  clearrr  Blucidalinn  of  the 


iDtno  of  pariiamflita  and  tha  nrjwl  praro^-  Iba  rapj«aaiiljiIir>D   and    conatiLutLan  of  onr 

lim,  wan  founded  apon  tb*  una  faodal  pnn-  ODonirTi  Ibui  any  anumtou  or  autkorilice 

•tpha  ai  ^  law*  raapaotiu  th*  auhjeot*  in  tli(t  hara  jrel  been  ■ddiiced.     Rut  a  parlicnUr 

Bq^md.    It  ia  aaid.  that  IM  letidal  poUty  diacuaikmorihiiiubjrct  vould  rireireadllM 

trai  Ml^iaM  Am  in  Enflaad;  and  waa  af-  Umila  of  a  una,  and  will  be  re(pr*cd  for  afa* 

IwwardainlrodaowiintoSailaDaiininitalloii  turn  oocaaion.     But  for  id  icCniint  of  the  par- 

aftha  Enqliih  EDteTDinant.     But  it  cnDlmaei]  liutimt  of  Srailand  before  the  unirn.  and  ttia 

la  ila  ariiinal  fom  aucb  lon^r  in  Soedand  Um  lelatMa  to  Iha  alaclioa  of  the  ripiMinta 
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*H»weTn, Sb Edward Coka.udUupQliticUAsof that tiine,coii-  [*96] 
ceirad  great  difficultiM  in  cuiying  oa  the  projected  union ;  but 
Aeae  were  at  length  oveicome,  and  the  great  work  was  happily  elTeoted 
is  1707,  6  Anne  ;  when  iwenty-five  articles  of  union  were  agreed  to  b> 
din  parliamenla  of  both  aationa  i  the  purport  of  the  most  conaideiable  being, 
M  followa : 

1.  That  OR  the  fint  of  May,  1707,  and  for  ever  after,  the  kindoma  of 
Englaod  and  ScMland  ahaU  be  united  into  one  kingdom,  by  the  name  rf 
Great  Britain. 

2  The  BucceaaioD  to  die  nicHuirchy  of  Great  Britain  shall  be  the  nine 
as  waa  before  aeuled  with  regard  to  that  of  England. 

3.  The  united  kingdom  ahnll  be  repieaented  by  one  parliament, 

4.  There  ahall  be  a  communication  of  eJI  rights  and  privileges  between 
dw  aubjecta  of  both  lungdoma,  except  where  It  is  otherwise  agreed  (6). 

9.  When  England  raiaea  3,000,000i.  by  a  land  tax,  Scotland  shall  raise 
48,0001. 

16,  17.  The  atandaida  of  Uie  coin,  of  weights,  and  of  measures,  shall  b« 
reduced  to  those  of  England,  throughout  the  united  kingdoms. 

18.  The  laws  relating  to  trade,  custom*,  and  the  excise,  shall  be  the 
aame  in  Scotland  as  in  England.  But  all  the  other  lawa  of  Scotland  shall 
remain  in  force  ;  though  alterable  by  the  parUament  of  Great  Britain.  Yet 
with  this  caution :  thut  laws  relating  u>  public  policy  are  alterable  at  the 
discretion  of  the  parliament :  laws  relating  to  private  right  are  not  to  be 
altered  but  for  the  evident  utility  of  the  people  of  Scotland. 

*22.  Sixteen  peere  are  to  be  chosen  to  represent  the  peerage  <^    [*97] 
Scotland  in  parliament,  and  forty-fire  members  to  ait  in  the  House 
of  Commons  (6). 

nT«  psen  and  commonvn  of  Scotland.  [  ahull  Jmi  partem  neganUm  b9tiiem»tt.  £f  funinfiH^ 

refer  the  ■tudinui  reader  lo  Mr.  Wij+il'a  ra-  itc  n  teripiinail  ptnmaeaiinii  lutnlar,  alhfm 

hidila  InQniry  mtr  Oh  Hire  <md  Pr^grtm  of  wc  unfinn  in  tvmvtum  ftrlU  poeami  cffum- 

Pmiiaaanit  ckirfiy  n  ScoiUn-L  (Quano  ed.)  tirt.     (De  Feudii,  lib.  i.  Dieg.  T.  ■.  11.)     Bat 

pariiameni  in  England  ID  the  aeeidental  eir-  nni>thioetnn».--{Wiiflu,S3.)    Itiialruga 

eonounee  that  iha  baroni  and  the  rcpreaanla.  (hat  a  gnal  fundunantsl  point,  which  val 

tire'  of  (he  cnuntiei  and  bonMighi  had  not  a  likely  to  occur  rrajnenity,  abonld  ramars  ■ 

ninrn  hirao  enough  to  eonlnin  them  nil ;  but  in  mbjKC  of  doubt  anr)  controrsniT.      But  wa 

SoMljiid,  Iha  thiee  eaulea  aaaemhled  alwayl  ahould  now  be  inclined  to  ihink.  tfiit  a  njajori. 

in  one  houae.  bad  one  eamtnoa  preiideni.  and  ty  ofaneof  the  eiiaiei  could  nrn  havn  leaiatfd 

^tilieraied  foinily  upon  all  mnilm  that  eiina  a  majority  of  each  of  ih<^  olherlwo.  aa  it  can- 

bsfijre  iheTn.  whether  of  a  juriietal  or  of  a  Is-  mt  eaaily  tw  nppoaed  ibat  a  majority  of  iha 

nilaUTeniliire.  (VVi^l.Sl)     laEnglndtha  Ipinlual  lordi  would  haie  comtnted  to  thoM 

brda  apiiilual  were  ilM-aya  etyted  one  of  Iha  alatutea,  which,  from  tha  year  1307  to  Iha  yeat 

liiitt  BMaiet  of  the  i«alia;  but  there  ia  no  au-  ISOO,  were  enaeiad  fot  tbeir  inporenahmani, 

Ihotiiy  that  they  ever  loted  in  a  body  diatinct  and  fimlly  br  Ibeir  u 

finnilbelarda  leinporat.     In  iha  Scotch  par-  of  the  union,  iha  S~~' 

■aairnl  the  three  eratei  were,  1.  The  Iriah-  anly  of  tfca  oUht  t« 

■pa,  abhola,  and  tnhcrnTeUten  who  had  a  nil    law*  ooneeraiii|[  ae 

Id  padiament,  as  in  En^nd,  on  accouat  of  perhapa  alao  emnea,  the  law  of  Scotland  ia  in 

Aeir  beneflce*,  ot  rather  latida,  which  Ihey  a  graai  degrM  eoDfomuUl*  tn  the  cieil  law  ■ 

brid   mcdpiM,  i.  e.  immediatHy  of  the  crown;  ■adthia.pnbably,  vaaowini  to  Ibairlrequral 

X  The  batana,  and  the  commiuionenaf  shim,  alliencea  and  connectioni  wilh  Franae  and  tb* 

who  were  the  n|ireHntatiTes  of  the  amaller  esMiixnt.  where  the  Mtil  law  obiafly  prerail- 

taioni,  or  the  free  tenant*  of  Ibe  king :  3.  The  ad.— OnsimaH. 

harwratm.  ar  the  repreae«ati*ei  of  tiig  Toyal  (fl)  Tba  itb>  Gch.  and  18th  aectiod*  oonrBil- 

r.-.^  ..i..._^_  , —     _; .1 ^  li^ua  aa  to  trade  throughnM 


oughi.    CJraig  aiaurea  ua.  vAiJ  rafaM  aan,    Bioala  (be  aamr  ngbM  a*  to  trad*  tbioai 

il  krii  von  Saben,  niii  jHed  tmiiiiim,  Irium    tho  whola  united  Juagdom;  Iharelore  it 

-----       beU  UM  a  aoow  pedlar  ma*  Mil  Soota 

Bahcuni  by  wholeeali  in  England  nithMI 


wnrHiMNT    BMhcuni  by  wholeeali  in  England  n  it 
n^ieiaL     Sat    bianaa,  UBarldc*  Aaae,  0.  «.  a.  !«.     1 


B.  371.  sea. 
<«)  BT(kaiaibaitidaitt*«ffMd.lhatdl 


ll,g,™T:C00glc 


m  or*md  ocfvivrRisd  suonor  [imw 

S3.  ThM  sltiwa  jpMM  W  SiMHlnd  iliall  luvs  all  privit^ar  of  ftmrn- 
tanti  :  and  all  pMta  of  SonkllA  ahaU  b*  pMn  (rf  Gnat  Brilaln,  and  mk 
delt  after  ibOM  of  the  aane  degreo  ai  tlM  tina  of  tba  union,  aud  ahaU  faavo 
rfl  t>HvliegS8  of  pten,  axoept  aittteg  k  tfao  Howo  of  Lord«,  and  Toting 
MtlMtri«lofKp0n(7). 

Mn  Md  futnet  it  oUMr  khMdMai  *i  far  u  tm  Aaaoatmy  wMdeUmiHdbj  ■aoroftiW 

Ikt  are  contni?  to  theie  uticni,  tw\  cense  tee  of  the  hoiua  of  conimons  in  ilj«  «m  af 

■nd  becomt  vnM.    Froro  tlntlbeorEdu.  IT.  Wiglo»n  h  tTTS,  (3  Oni^.  IftlOiiHU  ■<■> 

till  tba  nipi  of  Ch.  U.  buih  incliuiTa,  ooi  pimil  tlut  it  wu  nHcnry  ih^  tnrj  Mfi^ 

ktnia  lued  inauemlj  lo  gnnt,  by  tlttii  ckai-  MBtaliir*  of  ■  bpnuuti  ibuuld  b«  idmiiiMl  a 

UT  only,  ■  right  to  UDrcpreiieDlad  towm  of  burgiHofone  oTthe  bomugh>  whichhe  repn- 

■andinj  meniSen  to  pirliDDCnt.     TM  lUI  MBIsd.  f  t^t(M,  404.)    Il  ■ti!l  hoUs  grdpnlly 

lime  thu  pttragiUiTB  wM  ««Bretnd.  itM  m  Ikm  Hue  b  Uiini  in  Seotluid,  that  tba  qaslifecft- 

St  Ch.  II,  Hbunve  thii  prJTileie  lo  Nswirk  ;  tianaoTthe  clecloiiand  electrd  ire  Uieiamet 

and  it  is  r>-murtiilik.  thkl  it  n  ax  alio  the  fini  or  that  etigibJlit;  md  a  light  lo  t\'IA  are  earn- 

— le  Ihit  rba  legaJitjof  this  jlntter  wlitjuei-  lerllbta  terms.     Upon  aonia  futart  oecuioB  I 


than  icknowledijeii  lii  4  majority  of  12S  »  73.  repreaentition,  ihej  were  nninriBll?  the  •■ 
(Cma.  J-Tin-.  SI  Mtnk  lere-T.)  But  not-  in  England. 
*ittMandiBg  it  ia  i  grnatal  nils  m  sar  lawi  (1)  Siies  lbs  nniim,  tbs  iitlawing  otdcn 
thai  the  king  cm  oevec  be  depiifed  of  hi*  pn-  haTs  bean  mad*  in  <he  hoiup  of  Lunli  iR^pecl- 
■' —  '-■It  lij  the  cleir  mil  eipreii  worda  ing  ilia  peerage  orScollin""      " ' ■- 


efanaetofpiriiai 
ftoa  tbii  lut  an 


__ ,.  _.       ofDo«, 

._.,..„    . .___._    ^  __      with  remainder  in  tail  to  hii  lerond  Ion,  then 

/ogaled.  ai  Iha  eierciae  of  it  would  necesai-    eiTl  orSoloirinSeotland  ;  and Duon ihe 9lM 


fi$ desiroj  the  sropoKion  of  Iha  retii«aeili>  of  jaauuy  ITO^.itwasRSoliedbj  ihsbnlai 
tiTes  fgi  the  Iwo  kingdoma.  (See  I  Anj.  £L  that  a  peer  of  Soolland  claiiDing  lo  ail  in  tha 
Cata,  TO.     Tin  P'fh"  "  Glmt.  tClf.  and    h-iise  of  peeti  by  Tiiliia  of  i  palenl  puMd 


t.  Dl,)     It  wu  «ko    smlei  tha  tnat  ssal  of  Qreii  Bniain, 
igntd,  that  the  Boda  t^  the  rieotion  of  Uio    now  aiia  in  Iha  pailiamenl  of  C  real 

peeiaindibe  cQinnwni  abotild  be  settled  by  an     '     ^         -  •  -  -        .     -     .■        .     .- 


act   pssieil  in  the  MHIlmeni  of  Scotlanil,  l*Mi  pMii  who  sre  to  represatrt  tite  pser*  M 

whieti  wu  anerwirdi  reriled,  latiGed,  and  Scodand  in  parliainent. 

made  pan  of  the  ict  oC  union.     And  by  that  The  duke  of  Hwnilion  having  been  created 

slalBia  il  WBi  enaeied.ihiitoflheUDoaiDoa-  duke  of  Brandon,  it  was  reiulred  by  the  lonla 

tn,  30  ihould  be  eleeled  by  tha  ahirea,  aad  19  on  the  Khh  of  December  ITll,  Ihxt  no  paisot 

ks  tba  boronghi ;  that  the  eity  of  Ediiitmr^  of  boiwut  granled  to  any  peer  of  UreHl  Bri' 

ilwuld  aleci  one,  and  ihal  the  olher  niyil  bo-  Iain,  who  wa)  a  peer  of  ScotUad  at  ibe  Urn* 


.  aboQld  ba  divided  ialo  fnsrteea  die-    of  the  union,  ahnild  a 


ir  be  elected  one  of  iba  4fi,  but  who  queen  and  her  miniiliy,  vei  a  {cw  jeara  aflei^ 

have  been  capatjie  of  electing,  orof  b*.  wards,  when  the  duke  of  Dover  died.  leaving 

—  '   -  repteaantalitt  of  a  shire  or  a  the  earl  of  StdHay.  the  neii  io  remainder,  an 

Darliamentof  Sootland.    Hence  mfinl,  who,  upon  hi*  coming  of  iu:c.  netilion* 

iny  Scotch  paai  oannot  be  ad  tbe  king  lor  a  writ  of  aumnv: 


•leeled  oiMsf  the  M  re|»eanlati*ss ;  forlv  Dover;  Ihe  question  was  again  argued  op  lh« 

•halawof  8cnltaad,poortoikaunian,tbaeld-  18Ui  Decaabef  ITia,  ind  the  claim  aa  hrfoT* 

SatsonnriScoiahprsiwssiDOajwblsofiil-  diultowed.     (See  the  argument.  1  P.  tVmK 

ting  IB  the  Scotch  pnrliscnent.    ( IVigAl,  309.)  SBj.)      But  is  1783    Iha   duke   of   Hmniluna 

There  aeema  u>  be  no  aatiabciory  rsuon  lev  olainai  lo  lit  as  duke  of  Brandon,  and  the 

Ihia  reairiciion,  ahich  would  not  squally  ei-  quaation    being  referred  to  the  judges,  ihej 

IMdlodMelCluaioBofallihsolheTioMora  ware  ansnioiooaly  of  opinion,  thai  ibejieeis  of 

pen.     Neither  Ban  such  aUeit  son  be  sntitled  Scotland  are  mi  diiablrd  from  receinng  sub. 

ts  be  enn>lled  and  rata  as     '     '    ■-      '  .     .    • 


irseboidsr  fcr  any    setgoanily  to  ihe  union,  a  pweni  of  peerage  ct 
thoufh  nharwisa     Great  Britain,  with  all  the  privilege!  Ineidcitt 


N.  17U.     Bui  the  el 

may  repreaeni  any  plare  in  UngI 

*>     (a  HmlM.  Pro.  12.)    Tha  t> 


_.  _. .        I.  requirini  (liah  pear*!  lakiof  a  Scotch  peerage  by  d^ 

■a  of  shiraa  andmambets  for  bonu|ha  >•  seaM;  and  ibsrefiire.  before  thelm  deaiiisa^ 

ncpediTSly  0001.  aad  300L  a  ysar,  ara  when  k  was  wished  lo  confer  an  Eniliiii  titb 

Hly  oonfined  to'  Bnglsnd.     But  a  oiB-  apoa  a  aala  bnily  of  SooiLand,  ihe  eldeA 

■nerefsahira  nHt  te  ■  freahohler,  and  ssaof  ihs  Soeieh  paer  was  crfiaied  in  lii  IW 


abler,  and    sea  of  Ike  Soeieh  paer  was 

e  eledad,    t^r^  lilii.tiBa  sa  Suliih  pi    , 

M.)    And    lisa  wan  asi  nSsMsd  id  tha  aauriatiua  ai 

ll,g,™T:C00glc 


ftor.  4.]  to  rtifi  UWft  Oi'  SNCLAKD.  or 

Time  sre  the  prfAdpd  «r  ^  twetn^uflvt  ittielM  tf  nnioB,  which  u* 
ntified  md  confinned  by  MMte  5  Ana,  0.  8,  in  which  atanite  tber*  h* 
■bo  two  acti  of  pwUsment  nutted ;  th«  oiw  of  Scotland,  whersb^  At 
chnrch  of  Scotlsnd,  and  &)ao  lb«  four  uniMirsitiAs  of  that  kingdom,  h» 
Mtebhshed  for  ever,  aad  all  micc«eding  M}verei^M  ue  lo  tak«  an  oMh  t» 
fkdably  to  maintain  the  ftame  ;  the  Oth«r  of  Engiand,  t  Aub,  c.  6,  whei»> 
ij  the  acta  of  onifbTmily  of  13  £1iz.  attd  13  Car.  II.  (except  sa  t^  same 
nd  been  altered  by  puliameiit  at  that  tims,)  and  all  othei  acta  then  in 
fcrcs  for  the  preaervation  of  the  church  of  England,  aro  declared  peipetoal ; 
■nd  it  is  3tiptdai«d,  that  every  aubsequent  king  and  qneen  afaall  take  aa 
«aih  inviolably  to  maintain  the  aame  within  England,  Ireland,  Wales,  And 
the  town  of  Berwick  upon  Tweed.  •  And  It  il  enacted,  that  these  two  tcta 
*  shall  for  ever  be  observed  aa  fundanMntal  and  useutial  conditions  of  tha 

UpoD  these  articlea  and  act  of  union,  it  ie  to  be  observed,  1 .  That  the 
two  kingdoms  are  now  bo  inseparably  tmited,  that  nothing  can  oral 
fimmiie  tliem  again,  except  the  matual  consent  of  both,  or  the  succeaa- 
fid  resistance  of  either,  upon  apprehending  an  infringement  of  ihoaa 
poiolB  which,  when  they  were  separate  and  independnnt  naiioiis,  ii  waa 
amiiBlly  stipulated  ahoidd  be  "  fundamental  and  essential  conditions  of  iha 
onion''  («).  3.  That  whatever  else  may  be  deemed  '*  fundamentai 
Snd  essential  conditions,"  the  preservation  of  the  two  churches  of  [•98] 
England  and  Scoilaud  in  the  same  state  that  they  were  in  at  the 
tine  of  the  union,  and  the  maintenaace  of  the  acts  of  unifonnity  which  ea* 
tkblish  our  common  prayer,  are  expressly  declared  so  to  be. .  3.  Tiiat  iheiw* 
Iwe  any  alteration  in  the  constitution  of  either  of  those  churchea,  or  in  the 
Unirgy  of  the  ehuri:h  of  Bnglatid,  (unless  with  the  consent  of  the  respeo* 
tire  churches,  collectively  or  representatively  given,)  would  be  an  infringe- 

((|  Uinirjulty  badeubtodwhatharsrcniucll  ind  Uienrora  ill*  hInMd  ibovg  ItiKl  suctiulU- 
U  lHfrl£ig«Tiienl  {thoitirh  a  mantfait  brmch  of  umpt mlghttj^ajVtf  (thougbbrnonwliv ifftrvy} 
— "■■■■■  — ' — ■'~-iupimihenw«[iir«iLiijM-     Uiaunkin. 


(tale,  irithoai  ■  pinnr  •omavdHn  ■arSaiiiwii  u  rsfiaal  or  altar  til*  act  of  unlAirMI* 

r  (veiT  part  of  iu  lawi.  )•  Ut*  hatelit  In  Eniriuil.artaMUUiiihcplKopuj'inScniliiMk 

....—_  _.iardn)F.   Tlte  liulh teems  tu ka. Ihat  wnuMdoubtlau in  poUiL  o[  luUioritJIttautllnatiK 

k  Hdi  u  oKorfBrsn  nun  (whtch  I*  Wall  dinin-  ly  lallJ  tml  biiulini  i  and.  notwIUwundlns  mica 


<MialJlfe»rt|busrMv«ri|alr,aiHl^r«iuilarlT  ban  ooiuuiaiU  wnhiood  biUi.  to  ranLura  apm 
yueltaiulaUan.  null  of  nBcaulty  railde.  (SM  stOier  otthoaeileps.br  aipaotansoiiielertkipoi 
WMwtan'i  Alliance.  1>9.]  ButthawMtMior  >il»  Ih*  inlMrwt  pwan  of  railiamenl,  or  u  tlMlk- 
llMaaiguitlonal'IhJitnililwciuktiHiibablrnuea  ■tuceofmeretiKllriduali.' 
tatraluniLnt  romienl  Inlhe  minds  of  ii^rMnali ; 


illntlwnianc;! 


9  Eullsl)  Ut 
ctiMhoIl 


Uariturv  of  the  Scotch  pECnn.   OnthalSth  of  aihieh  it  wm  raaolted  I8lh  Mnf  I78T,  tkal 

PebniaiT  1787,  it  waa  lewlied.  thai  the  earl  '  teopyofthtl  reaolution  ihoulJ  be  tranamitlfd 

riAbertotnand  the  dake  of  Qm^eniMry,  who  to  tha  lord  npnur  of  SMilaiid  ■■  a  rule  lor 

Hbeeo  ehasnti  of  The  number  of  th«*i)i«aa  hie  fuluin  mouading  in  caie*  of  rlmiion. 

pMiorScotlniid.  hating  been  ormtcd  peen  The  dnlte  of  Quaenabunr  and  maninik  tl 

^Cml  Biiuin.  ih? rrtii>  ce*»d  to  lit  In  AM  Abareom  hud  tendared  thair  vote*  ai  ike  ImI 

RMn  u  rrpnaeniaiiinaf  the  peemie.     See  ^Mfb)  (leation,  nnd  iheirvnm  irere  rcjeat- 

Aa  a(|iiinpnl  in   Ann.  Keg.  for  11^7,  p.  Sd,  ad;  but  notwithnarding   tha   fonner   re*ota- 

AlUnelectionoecuianed  br  Ibe  )ut  Hanls-  Iton*,  on  M  Hbv  1  TO),  it  via  laaolvad,  th« 

CM-Ihadakeaof  QueenilmrTHndOonkffl  had  if  diitj  leodend  ^]r  ou^t  to  ksva  bash 

pmibui  ratal  na  peen  of  SaottaMt.SMIift-  MUntad. 
Q  ■>  iba  rtMlotion  at  ITOQ ,  la  Baaaagnaaea 
Vol.  I.                                        U 


■a  t:  Co  Ogle 


n  OF  THE  coutrraixe  subject  [ita«« 

niKLC  ol'  Uww  "  ftrndanij^Bl  and  enentUl  coodilioiiB,''  and  greatly  en- 
danger tbs  nnioii.  4.  That  the  muaicipsl  laws  of  Scotland  are  ordained 
to  be  aiill  obaerved  in  that  pan  of  the  island,  tmlees  altered  by  parliameni ; 
nd  aa  the  parliament  ttaa  not  yet  thought  proper,  except  in  a  few  in- 
•lancM  (8),Ho  alter  them,  they  stUl,  with  legaJd  to  the  particulars  unalter* 
•d,  oonlinue  in  full  force.  Wherefore  the  municipal  or  common  laws  o( 
England  are,  generally  speaking,  of  no  force  or  validi^  in  Scolland  (9) ; 
and  of  consequence,  in  the  ensuing  Commentaries,  we  shall  have  very 
little  occasion  to  mention,  any  hirther  than  sometimes  by  way  of  iUuelra- 
iHHi,  the  municipal  laws  of  that  part  of  the  united  kingdoms. 

The  lown  of  Berwick  ^>on  Tweed  was  oiiginally  part  of  the 
[*99]  kingdom  of  Scotland  ;  and,  aa  atich,  waa  for  a  time  reduced  *by 
king  Edward  I.  stio  the  poaaession  of  the  ciown  of  England ;  and 
during  such,  its  subjection,  it  received  from  thai  prince  a  charier,  uhich  (af- 
ter its  subsequent  cession  by  Edward  Balliol,  to  be  for  ever  imited  to  lh« 
crown  and  realm  of  England,)  waa  confirmed  by  king  Edward  III.  wjtk 
some  addiiiona ;  particularly  that  it  shoidd  be  governed  by  the  laws  and 
oseges  which  it  enjoyed  during  the  time  of  king  Alexander,  that  is,  before 
its  reduction  by  Edward  I.  Its  ctmsttlution  was  new  modelled,  and  put 
npoQ  an  English  footing,  by  a  charter  of  king  James  1. :  and  all  ita  liber- 
ties, franchiaes,  and  cuatoms,  were  confirmed  in  parliament  by  the  statute* 
2S  Edward  IV.  c.  8,  and  9  Jac.  1.  c-  28.  Though,  therefore,  it  hath  soma 
local  peculiarities,  derived  frqm  the  ancient  laws  of  Scotland  (/),  yet  it  is 
clearly  part  of  the  rsalm  of  England,  being  rei»:esQnted  by  burgesses  in  the 
house  of  Commons,  and  bound  by  all  Acts  of  the  Britiah  parliament,  wh^ 
tfaer  specially  named  or  otherwise.  And  therefore  it  was,  perhaps  auper- 
fluously,  declared,  by  statute  20  Geo.  11.  c.  42,  that,  where  England  oulv 
ifl  mentioned  in  any  Act  of  parliament,  tha  same,  notwithstanding,  hata. 
and  shall  be  deemed  to  comprehend  the  dominion  of  Wales  and  town  of 
Berwick  upon  Tweed.  And  though  certain  of  the  king's  writs  or  processen 
of  the  courts  of  Westminster  do  not  usually  run  into  Berwick,  any  moro 
than  ibe  principality  of  Wales,  yet  it  hath  been  solemnly  adjudged  (g)  that 
bU  prerogative  writs,  as  those  of  mani/ainifj,  prohibitiun,^6fiu  corpus,cM'tio- 
rm-i,  &.C.,  may  iasue  to  Berwick  as  well  as  to  every  other  of  the  dominioiw 
of  the  crown  of  England,  and  that  indictments  and  other  local  matters 
arising  in  the  town  of  Berwick  may  bo  tried  by  a  jury  of  the  coimly  of 
Northumberland  (10).^ 

As  to  Ireland,, that, is  still  a  distinct  kingdom,  though  a  dependent  ailbo^^- 
dinate  kingdoml  It  was  only  entitled  the  dominion  or  lordHhip  of  Ireland  {h\, 
and  the  king's  style  was  no  other  than  domwus  Hibemiit,  lord  of  Ireland, 
till  the  thirty-third  year  of  king  Heniy  the  Eighth,  when  he  assuoH 

(/)  Hile,  Hilt.  C.  L.  ISl.    I  BhJ.  m,  401.    I    Owi.  I.e.  4.    4Bgrr.8M. 
nam.  MS.  m  Sim.  JUttnw,  14  Han.  m. 

(f)  Cn.  Jmc  MS.    1  Roll.  Abi.IM.    SUi.  11 

<S)  By  MM.  SI  G.  HI.  e.  ST,  Mrdiau  in  eri-  ■  ttalute  ii  onlf  upplicahle  lo  Enfland,  and 
ninal  cusa  Iwfore  tha  hif^  oourt  erf  )uatioiarr  when  Seollanit  la  not  intended  lo  lie  include<t 
and  eireuit  eixiita  tn  sllowed  to  be  relumed    tba  liill  eipntilt  iimriclaf  ihnt  it  doea  nat  ub- 


lo  Scolland. 
tit  auatom.     By  Blaii.' MGeo.  111.  e.        (10     ' 
o.  [K.  B.35.  thelriiU  byjuryinciiil    3  Av 

5ihBfinlatlabluli«(l,>Dd^  tlw    of  Bn 
t  logati .    _ 

(0)  Xcu  of  parlinnwnl  paaiwd  liMi  tha    w  >«>7  alabonulj  diiwaaiied.t 


a.  111.  0.     "t'O)  Sm  the  caa.  of  the  king  V"fi9"'e'  " 

oeaanwaa  b*  tha  finlattoliiialiwIiU..  .,    _......  .    ... 

lul  rcfulaiad.t  lafaliir*  at  tadamiiuon  aiir*  Oreat  Brilaia, 


.,  (10)  S  ... 

43,  S9  Geo.  [[[.  a.  35.  the  triiU  by  jury  in  ciiil    3  Bufr,  A34,  where  the  conilitui  ion  at  the  Urn 
'      '     '  ilatlabiiahwliud^  tlw    of  Barwich  apon  Tu«ed,  nnd  indeeil  the  pr*- 


fMMnltoSootiuHli  boiwfaan 

a**llaT.n.">  alUHandf/lhayoLB.L  I  l«1  UwL  l» 
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SicT.  4  ]  TO  THE  LAWS  OF  ENGLAND.  T» 

•d  (1 1 )  tbe  *liae  «f  kin;,  whidb  is  leeopiiied  bf  Kt  of  pariwment  flMJ 
39  Hen.  Vlll.  c.  3.  But,  u  Scotluid  and  En^uid  we  now  one 
■nd  the  ssm«  kingdom,  and  j^t  difTer  is  their  municipal  laws,  ao  England 
and  Ireland  are,  on  the  othor  hand,  distinct  kingdonu,  and  yel  in  gtmont 
agree  in  their  lawa.  The  inhabitants  (^  Ireland  are,  Tor  the  most  part, do* 
■cended  from  tha  En^ish,  who  planted  it  as  a  kind  of  colony,  aJier  th» 
eonqueet  of  it  bj  king  Hanry  the  aecond  ;  and  the  laws  of  England  warn 
then  received  and  awom  to  by  the  Iriah  nation,  assembled  at  the  council  at 
Usmore  (i).  And  aa  Ireland,  thus  conquered,  planted,  and  gofemed,  still 
coniinuea  in  a  atate  of  dependence,  it  muat  necessarily  conform  to,  and  b* 
obliged  by,  auch  laws  as  the  superior  state  thinks  proper  to  prescribe. 

At  the  time  of  this  conquest  the  Iri^  were  governed  by  what  they  called 
die  Brehon  law,  ao  styled  from  the  Irish  name  of  judges,  who  wars  deno- 
minated Urehons  (k).  But  king  John,  in  the  twellUi  year  of  his  reign, 
went  into  Ireland,  and  carried  over  with  him  many  able  sages  of  the  law  ; 
and  there  by  his  letters  patent,  in  right  of  the  dominion  of  conquest,  is  said 
to  have  ordained  and  established  that  Ireland  should  be  governed  by  the 
laws  of  England  [I)  :  which  letters  patent  sir  Edward  Loke  (m)  appre- 
hends to  have  been  there  conRrmed  in  parliament.  But  lo  this  ordinanoe 
many  of  the  Irish  were  averse  to  conform,  and  still  stuck  to  their  Brehmi 
Uw :  so  that  both  Heniy  the  third  (n)  and  Edward  the  first  (v)  were  obliged 
lo  renew  the  injunction  ;  and  at  length,  in  a  parliament  holden  at  Kilken- 
ny, 40  Edw.  IH.  under  Lionel  duke  of  Clarence,  the  then  lieutenant  ol 
Ireland,  the  Brehon  law  was  formally  abolished,  it  being  unanimously  de- 
clared to  be  indeed  no  law,  bin  a  lewd  custom  crept  in  of  later  times. 
And  yet,  even  in  the  reign  of  queen  Elizabeth,  the  'wild  natives  [*101] 
■till  kept  and  preserved  their  Brehon  law,  which  is  described  ( p]  to 
have  been  "  a  rule  of  right  unwritten,  but  delivered  by  tradition  from  on* 
lo  another,  in  which  oftentimes  there  appeared  great  shew  of  equity  in  de- 
temiining  the  tight  between  party  and  party,  but  in  many  things  repug- 
nant quite  both  to  God's  laws  and  man's."  The  latter  part  of  this  characiar 
i»  alone  ascribed  to  it,  by  tbe  laws  before  cited  of  Edward  tbe  first  and  his 
grandson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  pariiaments  of  its  own 
H  is  to  be  observed,  that  though  the  iinmemorial  customs,  or  common  law, 
of  England  were  made  the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the 
English  parliamwit,  since  the  twelfth  of  king  John,  extended  into  thai 
kingdom,  unless  it  were  specially  named,  or  included  under  general  words, 
snctt  as  "  within  any  of  the  king's  dominions."  And  this  is  particularly 
AZfHvssed,  and  the  reason  given  in  the  year  books  (f ) :  "  a  tax  granted  by 
the  parliament  of  England  shaU  not  bind  those  of  Ireland,  because  they 
are  not  summoned  to  our  poriiament ;"  and  again,  Ireland  hath  a  partii^ 
went  of  tla  own,  and  maketh  and  altereth  laws  ;  and  our  statutes  do  oat 

m  rm.«i4lul.*».  Htt4nM  Dm  MuiMUi  tnimi.  rf  anf  M 

m  ib^lSB.  Bdiii.S|>eawi^3Ut<D[lcriu)d,    ilinnM.  ■*>  fwrf  Ug,,  («u»i  •«  iihiij,— 

*^$  V«uit.«SC    tPrTB-KM.«.  7It«p.n  i^  minidtt  tmcmdrt  Ug-  iiiglHSmi.    inn. 

M  I  but.  HI.  K«.  1118. 

SA,lt.ta.    IBtis.'V^M*.  (r)  Edin.G|>enHr,IHd. 

^  «.  a-m  M  ftd  Ugtt  pMui  nhiiair  (fl  so  Bwl  VL  S.    >  Ria  m.  It. 

nil  Tbetilk  ofkiii  ma  aa^mui  dwi  ■nfarsnvlnliabitaiil  of  IraUnd  !•(■(«»  IlIb 
liaradhunuHMMoniuHlilwuDaiUlrM.    S)  Usn.  VllLs.1.  Iruh  UU. 
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n  ov  Tire  comfrRffis  sfCBJEcr         pimfc 

iioA  iliem  (18),  becauM  iboj  do  not  tsnd  ktilghu  w  oar  pitlntaem,  btt 
(heir  penans  are  th«  kinx's  aubjects,  like  u  tha  inhabitiisu  of  Calais,  Qt^ 
etngao,  and  Gnienna,  while  ibey  CDntinned  tinder  the  king'H  subjmrtiOa.* 
'The  general  run  of  lawa,  enacted  by  the  iupdrioi  Btate.-are  supposed  to  b* 
Calculated  for  its  own  internal  govemment,  and  do  not  extend  to  its  diti«l 
dependent  countries,  which,  be^ng  no  pail  in  the  legislaturf,  are  not  tbers* 
fore  in  its  ordinary  and  daily  cotitemplation.     But,  when  the  sovereim  !•• 

Sislative  power  sees  it  necessary  to  extend  Its  care  to  any  of  its  stibcHnUnaM 
ominions,  and  mentions  them  expressly  by  name,  or  includes  them  under 
geiteral  words,  there  can  be  do  doubt  bDt  then  th«y  are  bouad  by  its 

laws  (r). 
[*102]  'The  original  method  of  passing  sUlutea  in  Ireland  was  nearly 
the  same  as  in  England,  the  chief  governor  holding  parliaments  al 
bis  pleasure,  which  enacted  such  lawa  aa,  they  thought  proper  [s].  Biit  aa 
ill  use  being  made  of  this  liberty,  particularly  by  lord  Gormaiialown,  deputy- 
lieutenant  in  the  reign  of  Edward  1 V.  [t),  a  set  of  statutes  were  then  enact- 
ed in  the  10  Hen.  VII.  (air  Edward  PoyningB  being  then  lord  deputy,  whencs 
they  are  called  Poynings'  lawa)  one  of  which  (k),  in  onler  to  restrain  tb« 
power  as  well  of  the  deputy  as  die  Irish  parliament,  provides,  1.  That,  be- 
fore any  parliament  be  summoned  or  holden,  the  chief  governor  and  coun* 
cil  of  Ireland  shall  cenify  to  (he  king,  under  the  great  seal  of  Ireland,  the 
considerations  and  causes  thereof,  and  the  articlea  of  the  acta  pruposed'to 
be  passed  therein.  S.  That  alW  the  king, in  his  council  of  England,  shall 
have  considered,  approved,  or  altered  the  said  acts  or  any  of  them,  and  ce^- 
tified  them  back  under  the  great  seal  of  England,  and  shall  have  given  li- 
cence to  summon  and  hold  a  parliament,  then  the  tame  shall  be  summoned 
and  held  ;  and  therein  the  said  acta  so  certified,  and  no  other,  shall  be  propos- 
ed, received,  or  rejected  (te).  But  as  this  precluded  any  law  from  being  pro- 
posed, but  such  as  were  pre-conceived  before  the  parliament  was  in  being, 
which  occasioned  many  inconveniences  and  nude  freooent  dissolutions  ne* 
eesaaiy,  it  was  provided  by  the  sutute  of  Philip  and  Maiy,  before  cited, 
that  any  new  propositions  might  be  certified  to  England  in  Uie  usual  forms, 
even  after  the  summons  and  during  the  seasion  of  parUament.  By  this 
means,  however,  there  was  nothing  left  to  the  parliament  in  Ireland  but  a 
bare  negative  or  power  of  rejecting,  not  of  proposing  or  altering,  any  law. 
Rut  the  usage  now  is,  that  bills  are  oflen  framed  in  either  house,  under  the 
denomination  of  "  heads  fat  a  bill  or  bills :"  and  in  that  shape  they  are  of- 
fered 10  the  consideration  of  the  lord  lieutenant  and  privy  council,  who, 
upon  such  parliamentary  Intimation,  or  o'bcrwise  upon  the  appl^ 
[*I03]  cation  of  privue  persona,  Receive  and  transmit  stich  'heads,  or  re- 
ject them  without  any  trtiMoiieaion  to  EngUmd.  And  with  regain 
(0  Poynings'  law  in  particular,  it  cannot  be  repejed  or  euapended,  unleae 
the  bill  for  that  purpose,  before  it  be  oettiied  »  Englaad,  be  approved  kf 
boili  the  bouses  [a]  (13). 

But  the  Irish  ruuion,  being  excluded  from  the  benefit  of  the  EugUeh 

frt  Tau«JU  1  Kan. TIL  1.  T.  Bar-H.  C*  !■)  Co.*-a9iHn4«ltvllIld4  Ph.utlll.a.4 
vkAcua.  |»1  4lmt.Ul.  _ 

(il  in>h*tat.  II  EUi.  at.  1. a. lb  (•)  InAiUI.  11  BUi.it. I.e. H. 

(I)  B4d.    lOUm.Vn.0.11. 

(IS)  LordCoke,  ciiin;thiiinCiliin'*cue,        (I^J  See  Ih*  UM017  of  the  Pncedinpaf 
TOa.33,  ln*rtulhi*prtntheil(.ti>.''(whiA    Aa  litih  pariiunn*,  I7  Leu?  MoBaiiswiM. 
k  to  ba  uodwiual  inltM  g^ially  nned.)' 
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»  dapriTsd  of  manr  good  and  profitaUs  laws,  made  for  tn* 
inyrovemail  of  the  commoa  law :  and  the  meEisure  of  Justice  in  bolb  king^ 
4an»  becoming  thenca  no  longer  unifonn,  it  was  therefoTe  enacted  by  ano 
libar  of  PoyningB'  laws  (y),  that  all  acts  of  parliament  before  made  i* 
Eatriaod  aiUHikl'  b«  of  force  within  the  realm  of  Ireland  («].  Bin,  by  tho 
Mine  rule,  that  no  laws  made  in  Etivland,  between  king  John's  lime  and 
ft^unga'  law,  were  then  binding  in  Ireland,  it  Jolluws  that  no  acts  of  the 
Ec^ish  parliament,  made  since  the  10  Hen.  VII.  do  now  bind  the  peopls 
of  Ireland,  unless  specially  named  or  included  under  general  words  (a). 
And  on  the  other  hand  it  is  eqtially  clear,  that  where  Ireland  is  particnjar- 
ly  aainsd,  or  ia  included  under  general  words,  they  are  bound  by  such  acta 
M  parliament.  For  this  foUowa  from  the  very  nature  and  conatitutioK  of 
•  dApendent  state:  dependence  being  very  little  else,  but  an  obligation  to 
confofm  to  the  will  or  law  of  that  superior  person  or  state,  upon  which 
the  inferior  depends.  The  original  and  true  ground  of  this  superiority, 
ia  the  present  caae,  ie  what  we  usually  call,  though  somewhat  improperly, 
die  ririit  of  conquest :  a  right  allowed  by  the  law  of  nations,  if  not  liy 
that  of  nature ;  but  which  in  reason  and  civil  policy  can  mean  nothing 
mora,  than  that,  in  order  to  put  an  end  to  hostilities,  a  compact  ia  either 
expressly  or  tacitly  made  between  the  conqueror  aud  the  conquered,  that 
if  they  will  acknowledge  the  victor  for  their  master,  he  will  trt^t  them  for 
the  future  as  anbjecia,  and  not  as  eneniiea  (£]. 

'But  this  state  of  dependence  being  almost  forgotten  and  ready  [*104} 
10  be  disputed  by  the  Irish  nation,  it  became  necestiary  some  years 
■CO  to  declare  how  that  matter  really  stood :  and  therefore  by  statute  fl 
Geo.  I.  c.  5.  it  is  declared,  that  the  kingdom  of  Ireland  ought  to  be  subor- 
dfaiate  to,  and  dependent  upon,  the  imperial  crown  of  Great  Britain,  a> 
being  inseparably  united  thereto ;  and  that  the  king's  mnjesty,  with  the 
consent  of  the  lords  and  commons  of  Great  Britain  in  parliament,  hath 
power  lo  make  laws  to  bind  the  people  of  Ireland  (14), 

Thus  we  see  bow  extensively  the  laws  of  Irelancl  communicate  with 
those  of  England :  and  indeed  auch  communication  is  highly  necessary,  a» 
the  ultimate  resort  from  the  cotuts  of  justice  in  Irelillid  is,  as  in  Wales,  to 
diose  in  England  ;  a  writ  of  error  (in  the  nature  of  an  appeal)  lying  from 
the  King's  Bench  in  Ireland  to  the  King's  Bench  in  England  (f ),  as  the  ap 

dfrom  the  Chancery  in  Ireland  hes  immediately  to  Ine  House  of  Lords 
I :  it  being  expressly  declared  by  the  same  statute,  6  Geo.  I.  c.  5.  that 
the  peers  of  Ireland  have  no  jurisdiction  to  alGrm  or  reverse  any  judgments 
•r  decrees  whatsoever.     The  propriety,  and  even  necessity,  in  ail  inferior 
Aondniofls,  of  this  constitntian,  "  tnat,  though  justice  be  in  general  odnu- 
'D  Cn.  1  ud  p.  t.  a- 

M4bm.»I.  (c)  Thia  irv  liw  bi  Uis  tlms  of  Rn.  vm ,  M 

WncLirf  N.TllLa.K  "Cntto  Iw-B.    €ttn,.e.inkknf. 


(14)  ^TTiuw,  m  hit  leanwd  tTniM 


'    dhnsi  )i»T,  and  be  ouaied  of  h 


iHd  hom  the  tinM  of  King  Jotra.  by  whick  pe«n  in  Inlkiid,  In  bros  o?  the  Mniuw  af  SB 

M»a  im  booDd.    (3  St.  TV.  343.)    TbM  Hen.  Vill.  c.  S. 

»»«iiHTRimi»nt  to  pnne,  thH  Lcsd  Coanm        TSe  pri»oner  hsving  plewted  lo  Ao  jori* 

■■pin,  B«on  af  lnH(ki)lia  in  Ipelui4,  nbo  dictmi,  Ibe  cmut,  ifWr  heiting  thi*  nr^nMOt, 

lad  ximuiud  trcuon  in  tint  cornitf^,  t^  b>-  evemiled  tha  plea,  nnd  (ba  d*ei«iiin  wu  ap- 

■I  fit  prtiMiHl  oonlrivot  Mkd  inMsstof  tt  pnnd  of  br  *  nuIiiLiiin  of  Ibe  tm  Ihhih*  al 

■alnahrabflnonandTnuueie  intha  timeof  paHisiaent,   uid   Lonl    Mafuira    wu  fwait 

Ihr.  L  ud  who  hikd  been  brau^  to  Bndud  lailty,  and  wu  iftwwtnti  mi*eiit*l  at  'Tj- 

apoailuiwin,  emU  b«  Ia«(u1l7  triml  Ibr  k  Gm  w  ■  tniwr. 
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T4  OF  THE  COUNTRIES  SUBJECT  Pmm 

nistflradbycotiTtsof  ibeiTowD,  yet  Am  Ae  appeal  intbelatt  reaunni^ 
10  be  to  the  couits  of  the  superior  MUe,"  is  founded  upon  these  two  roa- 
BOI1B.  1.  Becsuae  otherwiae  ifae  law,  appointed  or  permitted  to  sudi  !>• 
ferior  dominion,  might  be  insensibtjr  changed  widuji  itself,  without  the 
usentof  the  eupvrior.  2,  Because  otherwise  judgments  might  be  ^tVM 
to  the  disadvantage  or  diminution  irf  the  aupenoritf ;  or  lo  make  tiM  d»> 
pendence  to  be  only  of  the  person  of  the  king,  and  not  of  the  crown  o< 
England  {d)  (15). 
Ut  Y«^  tm. 

la  •qudii;  of  TOte*  hi  iIh  elrelioa  ■/ 
slerk  of  lit  pwlittBcal 

Ticioui  That  *  peer  of  hvlud,  iiM  clccttd  ana  rf 

pu-lin-  thBSa.maysit  in ihe Houk of  CuDunona  1  bM 

DcnlinGtealBHlIiintndlreliiiHlmjwclivcly,  vliiNl  he  conliruea  i  mctntiFrorihE  Koaseof 

to  euniHliir  of  mich  nwi'nitM  ■■  miyhi  bf  n  Conmom,  he  ihaU  not  b«  eniitlrd  ro  Ihe  pri- 

lend  lu  utrengthen  and  connoJidile  lbs  eon-  lilafeof  pHiag*,  noio^iaUief  bein; etoowd 

pecuun  lwiH«n  the  two  kinijiloini.  Ihc  two  one  of  ihe  2B,  aai  of  nolinf  at  auch  RlecLin 

10UB4^a  of  pHrlinmpnt  in  each  country  reaolved,  and  he  ahalj  be  aued  and  [odicled  for  anj  m- 

thai,  in  uiiier  to  promoie  and  aeeuie  the  n-  fence  M  ■  commoner. 

•eniial  intemu   of   tireal    Britain  and  In-  That  aa  often  aa  three  of  Ibe  pecnna  (rf 

Und,  anil  lo  conaolidate  ihe  alreniilh,  power,  Ireland,   eiiiting  at  the  time   of  the  VnioD, 

and  iHDUrcet  of  l)ie  Briliah  Empire,  ii  waa  ahall  bersnie  eilincl.  the  kini  may  creaTp  one 

adviival^  lo   concur  in  auah    meuuTea  ai  peer  of  Jreland :  and  whan  Iha  paera  of  Iif 

ahould  Ileal  lend  lo  unite  the  tii'o  kingdoma  land  are  reduced  lo  lOO  liy  eiiinciiunnrolhat- 

linna  aa  ahoutd  he  eaialdiahed  in  the  acta  of  pearaga  of  Oiea)    Britain  aahaiMing  ai  itie 

the  rejpecuk'e  parliaiaenla  in  IM  two  ooan-  lima  of  the  union,  or  created  uf  Um  united 

iriea.     And,  in  funhenuiee  of  that  rewiluiinn,  kingdom  aince  ihe  union,  the  king  cmy  ihen 

Ihe  two  huuaei  of  each  parlianteiil  agreed  upon  create  one  peer  of  fretand  for  every  peerage 

eighi  aniotca,  whiob,  bj  an  addieaa  of  th*  r*-  that  beeouea  sitiaat,  or  aa  onea  oa  any  en* 

Bpectice  hiniaea  of  parliament,  were  laid  befon  of  Ihem  ia  created  a  peer  of  the  united  kijac- 

hia  Mnjeaty  for  hb  conaideiBtmn ;  and  hia  Ma-  dom,  ao  that  the  king  may  always  keep  up  ihr 

jciIy  haviniappovedoftheaameiand  having  oumlierof  J001riahpeen,a>eranH  abure  thoa* 

rFi-miuTiended  it  to  hia  parliamenta  in  Great  who  ban  an  heiedilarv  aeal  iti  ibe  Houas  o. 

Rriluin  and  Irrlanc!  to  give  full  effect  to  them,  Lordi. 

That  c^uestiona  reapeciina  the  election  • 


tlH-y  were   nlified  hy  an  act   passed  in  the 
pariianent  of  OreaL  Britain  an  ihe  3d  of  July, 

tsoo. 


..._  Diembeiarif  [hi .. 

ad  lor  Ireland,  ahall  be  tned  in  1h< 
net,  aa  queitioua  leapectinx  the  c 
place*  in  Great  Britain,  aQjJect  li 


'Sll"  i'l!'  T^  £iT^uMiento 


I  and  Ireland;  and  that  the        Thnl  ,      ^ 

a  of  the  imperial  cmwn,  repreaentatina  in  Ireland,  atuill 

norial  flaja,  and  tanner*.  reapeetiTcly  aa  Ihoae  for  oouniiea,  ciiiea,  ua 

~  "Id  be  appointed  by  hia  borough*  in  England.unteaaaomeother  piori 


o  the  imperial 


UntU  aa  act  ahall  In  paned  in  the  parij^ 
Lent  of  the  untied  kingdom,  proi'iding  in  what 


Briuiii  and  Ireland  atood  Iwfare  Smiled.  profit  under  the  crown  of-  Ireland,  ahall  he  io- 

An.  III.  That  there  ahall  be  one  parliament,    capable  of  (ilting  in  the  Ilauae  of  CommoBi, 

•tyted.Tha  Parliament  of  the  United  Kina-    not  morethan  SOauch  ncraonsahall  becapabl* 


ipjrilualoflrel 
id  ie  lord*  temi 


1  if  m  .  ,     _ 

mad  from  Ireland,  then  ilir  h 


,      -  - --  -         -  , ___orpl«aa. 

•»■,,  wHui  «t  in  ibe  houae  of  Lorda )  and  100        That  all  Ihe  loida  of  parliamani  on  Ihe  pu« 

eommmicr*,  two  for  each  county,  iwn  for  the  of  Ireland,  ipiriiual  and  temporal,  lining  io 

city  of  Dotilin,  and  two  foi  the  cilv  of  Cork,  Ibe  HouaeofLordi,  (hall  hare  Ifae  nmerigliia 

*■>■  Im  Trinily  College,  and  one  for  each  of  and  pniileje*   reapaclivelj'   aa  ihe  peen  d 

Ihe  31  nioit  oonaiderable  ciiiea  and  barougha.  Great  BritMO ;  and  that  all  the  lordi  apiritoN 

^i_i,  .  .  .^.  ,...__;.   :_  .1^  Houae  of  and  tempoiwl  of  Ireland  ahall  hate  lank  ai4 


lona  aa  the  part  oflnl.nnd.  precedenov  neit  and  iinoadiaiely  afisr  all  tha 

.L  i(ueitioa*  reapecting  ih*  iMatioa  or  uaraona  holding  necn^  of  the  like  order  u} 

inof  the  apiriiuat  or  temporal  peen  ihall  aafrea  in  Graal  Biilain,  tabaiating  al  ihoiuai 

idad  by  the  Hona*  of  Loida,  ud  ia  lb*  of  iha  nska ;  aul  that  all  pwiagea  bcrofik 


ecting  ih*  lolatioa  or    uaraona  holding  necn^  of  the  lii 
all  pMiag 
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4bn.  4.1  TO  THE  LAWS  OF  ENGLAND.  » 

Whh  TCpod  M  ttw  othar  mIjkcmm  iahnd*  whicb  are  subject  to 
llw  cnnm  «(  Gnai  Briuin,  aMiie  of  them  (u  tbe  iale  of  ■  Wight,    ['lOftJ 
«f  Ponland,  of  ThaiMt,  tic.)  an  oMnprised  wkhiB  aoine  neigh- 
Waring  count]',  and  an  therefore  to  be  looked  upon  as  annexed  to  tb« 
nothar  island,  jad  pan  of  the  ktngdnni  of  £n^and.     But  there  ar«  othon 
iriiich  require  a  more  puticular  conaideratian. 

And,  firat,  the  isle  of  Man  is  a  diatinct  territory  from  England,  and  ii 
•ot  governed  0^  our  laws:  neither  dolh  any  act  of  parliament  extend  to 
It,  unless  it  be  parlicuitvly  named  therein ;  and  tlien  an  act  of  parliament  ia 
binding  there  («).  It  was  formerly  a  aubordinaie  feudatory  kingdom,  sub- 
j«ct  to  tbe  kinga  of  Norway ;  then  to  hin^  John  and  Henry  111.  of  Eng- 
land ;  afterward  to  the  kings  of  Scotland ;  and  then  again  to  the  crown  of 
Gngland :  and  at  length  we  find  king  Henry  IV.  claiming  the  island  by 
right  of  conquest,  and  disposing  of  it  to  the  Earl  of  Northumberland ; 
npon  whose  attainder  it  was  granted  {by  tbe  name  of  the  lordshipof  Man) 
10  Bir  J<An  de  Stanley  by  letters  patent  7  Henry  ]V.  (/).  In  hia  lined 
Jescendants  it  continued  for  eight  generations,  till  \iie  death  of  FenJinando 
Earl  of  Derby,  a.d.  1594  :  when  a  controversy  aroae  concerning  the  in- 
heritance thereof,  between  his  daughters  and  William  his  aurvtving  bro- 
ther: upon  which,  and  a  doubl  that  was  started  concerning  the  validity  of 
ihe  original  patent  (g),  the  island  was  seized  into  the  queen's  hands,  and 
ifterwards  various  grants  were  made  of  it  by  king  .fumes  the  First ;  all 
which  being  expired  or  surrendered,  it  was  granted  aJreah  in  7  Jac.  I.  to 
William  Earl  of  Derby,  and  the  heirs  male  of  his  body,  with  remainder 
M  his  heirs  general ;  which  grant  was  the  next  year  confirmed  by  act  of 
yulianient,  mth  a  restraint  of  the  power  of  alienation  by  the  said  earl  and 

<i)4Init.»(     1  And.  III.  If )  GuKlm.  Eln.  A.  D.  IMI. 

I/I  Saldwi.  lit.  ban.  1,  1. 

Sraated  or  liilind,  or  of  the  untisd  kingdom,  eirt  of  ihe  niiiouil  debi,  ar«aeh  coimtrr,  ibill 

•f  ikeuiM  (tugKc,  ihill  hiva  prccnleiicy  *c-  be  dafnind  by  moh  leparaiFly.     And,  (or  Itw 

oontlnc  to  tbe  diiri  of  Itieir  ciesLiona  -,  nnd  apiicF  ofw  jein  (Iter  ibc  union,  ih«  comribu- 

dnlMrthr  pern  or  [re  I  and,  ticepl  Ihoiio  who  Iiun  of  Grenl  Britiin  snri  licUnd  lowniJi  Ihl 

Ml  membcn  nf  lh«  Houhi  of  Cornmoiifl,  ihall  public  eipcndiuin  in  each  year,  ihall  ba  in 

kan  bU  the  pnrilrKrt  or  peen  mx  Tulljr  u  the  Lhc  proronion  of  flfieen  lo  tuo,  lubject  to  fa- 

BMr»orCreiil8riTKiii,theriah1  snd  pnrilrjei  luie  leiulalioni. 

■r  nui-ig  in  ihc  Honae  of  Lord*,  ind  upon  Art.  Vll[,  All  thfi  Uwi  nnd  couni  of  ncli 

Ihl  iriai  ti(urtra  only  cicrpleri.  kingdom  (htU  ramin  ib«  muiw  u  ihey  ■[• 

Art.  V.   Th«i  iht  t hn re hes  of  England  snd  nowealabliihed.aulijecttoauohBlKraliDda  by 

Ireland  be  uniied  inio  one  pnjlealanl  ppijcopal  Ihe  nniied  parliament  M  eircumslancea  may 

ckorrli,  to  bs  milled  Tbs  United  Chiimb  of  requira;  bol  that  all  writa  of  error  aii'l  appeib 

EnRland  and  Ireland;  that  Uw  doclrina  and  ihall  be  decided  by  tbe  Uooae  of  Loida  of  ib« 

wonhip  aball  be  Ihe  uine  ;  nnd  thai  the  con-  uniied  kingdom,  eicepl  ai>pr>ala  front  the  conn 

linuaace  and  preaenuion  of  the  uniied  chnrch  oC  admiralty  ici  Ireland,  which  ahallbe  decided 

•■  IIm  ecuiblKheil  ehnrch  of  En|Und  and  Ire-  by  a  court  of  dclegatea  appointed  by  (he  coan 

lanil.  ahBll  lie  deemed  an  eaxential  and  IVinda-  of  Chancery  in  Treland. 

■enlnl  part  of  thennion -,  andlhal.inlikeman-  The  Matute  tben  lecileaanacl  p.iiHd  tnth* 

a«r.  the  ehureh  of  SnMland  ahatt  remain  th*  parliament  of  Ireland,  liy  which  inemtaiioa  (4 

matt  aa  >■  now  eacahliahad  by  law,  and  by  tha  Ihe  four  apiriiual  lorda   for  earh  wisiona  ia 

acta  of  uninn  of  England  and  Smtland.  flied  ;  and  it  alaodirccli  The  limonnd  mode  of 

Art.VI.   The  Btilijenta  of  Great  Brnain  and  Sleeting  the  38  lemporal  peen  for  life;  and  it 

InbtHdihallheeniillcd  tolheiameprivitegea  provides  ihil  St  oouniy  memlien,  iwo  (bre^ 

•iLS  irgard  to  trade  nnd  naTintion,  and  atao  county,  two  for  the  city  of  Dublin.  Iwofor  tba 

■  reaped  of  atl  treatiei  with  (ore i|a  power*.  cii>  of  Cork,  one  Ibr  Trimly  Cullrge,  Dublin, 

Tkmt  all  piflhibiiioRa  and  bounties  upon  the  and  one  for  enchof  31  riilea  nnd  tonni  whieb 

IkrarUIKui  of  nKrehandiaa  fmm  one  coanlry  are  there  (pacified,  which  are  the  on);  pinoea 

la  tha  other  riiatlraaae.  in  Ireland  lobe  represented  in  fulure.     On* 

But  tlial  Ihe  inpoiiatian  of  eertain  anielea  of  the  two  membera  of  sack  of  tlHwe  nlaeea 
MwKin  enumerated  ahall  be  aubjefit  to  auo' 


Alt.  VIL  The  sinUac  (imda,  eod  tba  ia 


iro  membera  of  sack  of  thoxe  plaea 
•en  by  IM,  unleaa  the  other  wiihdrei 
e,  to  lit  in  the  Ki*t  nariiamenl,  birt 
tit  aleoboiia,i.na  namber  only  villlia 
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M  OP  THE  COTWrittEa  SUBJECT  [Ivna. 

his  issue  mala.  Chi  the  dtalli «/  Jwbm  EaH  of  D«V>  ^'*>-  17^  ^ 
qMl«  line  of  £arl  Willism  failii^,  tlie  Duke  of  AtbpU  suwaeded  u>  ibe  )§• 
land  an  heir  genersl  iny  s  ieuwlv  bnach.  in  tbe  nesn  time,  (bougi)  (ha 
litle  of  kiug  liad  been  long  disiwad,  ihe  Earla  of  Derby,  as  Lords  of  Uw, 

had  maintained  &  son  of  roysl  anthwity  th«rein  ;  by  vasantinf 
[*ID6]  or  'dissenting  to  laws,  and  sxetsising  aa  a|>p»Uue  jtKisdictiD*. 

Yet,  though  no  English  writ,  or  piocesa  froni  the  courts  of  West- 
QiinBier,  was  of  any  aulbcH^iy  in  Man,  an  appeal  lay  from  a  decree  of  thp 
lord  of  the  island  to  the  King  of  Great  Britain  in  council  {k).  But  tb» 
distinct  jurisdiction  of  this  liule  suhoidinate  royalty  being  found  inco*- 
TonienL  for  the  purposes  of  public  jiistioB,  wd  for  UiB  revenue,  (it  afTordiRg 
a  covunndioiia  aaylum  for  debtors,  outlaws,  aad  apiugglere,)  airtbority  was 
given  lo  the  treasury  by  statute  13  Geo.  I.  c.  28.  to  purchase  theiutsraM 
oi  the  tbeu  proprietora  for  th«  use  of  the  crown  :  which  purchase  wss  M 
IsDgth  completed  in  the  ysar  J7C5,and  coniirirtod  by  statutes  5  Geo.  III. 
C.  26  and  39,  (16)  whereby  the  whole  islajsd  asd  alt  its  dependenoiM  M> 
granted  as  aforesaid,  (except  the  landed  property  of  the  Atholl  family, 
their  manorial  rights  and  emolumsBia,  and  the  patronage  of  the  bisht^ 
rick  (i)  and  other  ecclesiastical  benetjces,)  are  unalienably  vested  in  th« 
crown,  nud  subjected  to  the  regulations  <^  the  British  excise  and  customs. 
TheJiluulA^of  .^gjsejd Guernseyj  Sark,  Aldemey^nd  theif  appendajwa. 
were  parcel  of  ^e  duchy  of  Normandy,  and  were  united  to  the  crown  of 
England  by  the  first  princes  of  the  Nonnan  line.  They  are  governed  Uf 
their  own  laws,  which  are  for  the  moet  part  the  ducal  customs  of  Nor- 
mandy, being  collected  in  an  ancient  book  of  very  greu  authority,  entitled, 
U  grand  Coustuwntr  ^n).  The  king's  writ,  or  process  from  the  courts  bf 
Westminster,  is  there  of  no  force  ;  but  his  commissioD  is.  They  are  not 
'bound  by  common  Acts  of  our  parliaments,  unless  particularly  named  (i). 
All  causes  are  origindlly  deternuned  by  their  own  ofQcers,  the  bailiffs 
and  jurats  of  the  islands;  but  an  appeal  lies  from  them  to  the  king  and 
council,  in  the  last  resort  [18}. 

Besides  these  adjacent  islands,  our  more  dietani  plantations  in  Amrrioa, 

and  elsewhere,  are  alao  in  aome  respect  subject  to  the  English 
[*107]  laws.  (  Plantations  or  colonies,  in  distant  'countries,  are  either 

such  where  the  lands  are  claimed  by  right  of  occupancy  only,  by 
finding  them  desert  and  uncultivated,  and  peopling  them  from  the  moiher* 
country ;  m  where,  when  already  cultirsl^d,  they  have  been  either  gainsd 
by  conquest,  or  ceded  to  us  by  treaties,  i  And  both  these  rights  are  found- 

at)  IP.Win>.lW.  tartwT.butUHwmdtoIhusrTsck.^aUWtaV 

Ml  Tba  blitiofiilck  of  Mu-  or  Sodor,  er  Sodor    B«t.  tin.  c.  )1. 
ni|llKn,i>uIsnii«ly  within thcpTBTlncacjrCV)-        (ji)  1  lul.  M. 

(IS)  e.S6.  u  cxtM  th«  fMlingaet,  »ni  s.  wat  lie*  to  Iba  kinf  rmm  ■  indgmeni  of  ■  cmi* 

».  the  ngiilHtini  act.     Tha  4S  Ow.  III.  o.  m  thit  bliuid.     Cam.  Dig.  NaiiMHon,  F.  S. 

12],  wltlca  an  nnnuity  equal  todnefouRli  of  (IT)  8h  Um  obHrrallon  nClor^  Hal*.  HM 

tba  MTaqiie  of  ciuiooUKriung  within  lb*  wle  af  Com.  I<a«,  o,  6.  upon  ihia  book.     It  ooa 

■f  Man,  lo  be  paid  to  ihe  duke  of  Ailioll,  and  laina  ihoae  lawa  and  euiiDOii  which  wen  ia 

tba  bejia  [onetal  of  the  laTenUi  Euii  of  Der-  uae  lien  in  ib«  tiin*  of  king  lira.  II.,  Bisk  l_ 

bv.  SDd  kieji  Jobs. 

Thiaiilandalill  sffiiida  lh«  avna  protefKiaa  (IB)  OT  theaa  iilanda  tlao  orovn  ia  prapeisr 

anduiyluni  Tnt  drlitoti  and  oulkwa,  u  before  lary  ;  but.  liko  the  drmnne  landt,  tKe*  *n 

tba  pureliBje  of  it  trj  the  irown  of  England,  fubjeei  to  ihe  oceaaional  inMrlarrnoe  of  pai^ 

Hw  rennueonly  haibren  regarded  bjlhe  le-  lianKilL     With  releicnce  to  ihrte  ia!«nd*,  tLa 

pclatura  in  the  aaveral  itMutc*.     The  iaier-  mereiae  tf  the  eifcutive  powir  i*  n)nthta4 

sal  lawa  of  Iba  iaiand,  witb  napMU  to  debtoia  bjr  cuitoma  and  knoirii  laire :  the  people  ihaaai 

tad  auliDwi.  (till  remain  unnlMred.     As  tp-  mIim  k».f  as  mioe,  but  aubjact  to  ihete. 
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»wrT.  4.]  TO  THE  Li.W9  OT  BNQLANDl  H 

•duMW  th*  law  of  num, «  K  lauti^mi  ihst  of  natioBs.  But±ere  w 
»4i8ereno«  betwont  Umm  tw«  spsoiM  vf  •olstuM,  wall  nspeet  to  tlw 
UwB  by  which  th«y  ue  bomid.  For  it  buh  twen  beU  (Ot  that  ir  u  «»> 
■iwJiiiiiil  catttojy  be  diaoweMd  tad  piinted  t^  Eagtiik  Bubjecta,  nil  thi 
biijIiBh  kwa  then  in  bsiaf,  wU«h  bm  ttie  biithiight  or  every  subject  (tn^ 
Me  imnKduteiy  ihaM  in  foraei  Su  thb  ninat  be  undoralood  vith  r*ry 
■Bay  and  tery  gicst  ratricrioM.  T  Sveh  colonkts  carry  with  ifaein  iaoly 
•D  much  of  the  Esgliah  law  u  la  appMeaUe  to  thdr  «w«  situation  and  Uw 
•OBdinon  of  an  iafiuit  eetanjr ;  so^  for  inatsMcei  aa  tbe  general  ruJea  «f 
i^witaace,  and  of  protaclion  fnnn  peraooal  ii^Htien  )  The  airtiicial  n> 
fenaoni*  and  ditttnoaaa*  laoMtani  to  th«  pnjMi^  of  m  great  and  con* 
iMfcUl  poofde,  the  laws  of  poUoe  aad  rovaoaa,  (audi  espfeoially  as  are  an* 
ftnmi  by  penaltist,)  tko  ma^  of  naaiuananea  far  tin  eatoUiafaed  sler^t 
Aa  juiadiolkNi  of  apirimi  oonrta,  ani^a  nniUitude  of  other  praviaiattB,  ai« 
MMlhor  neceaaaiy  nor  conreaieKt  Air  thoa,  and  itiaretfbn  are  not  in 
i«M  (19).  What  ahaU  be  adinitted  aad  what  rejeetad,  at  what  timea,  and 
■ado- wtuirastrictioBS,ntiiBt,hicaM  crf'^ofuW,  be  decidsd  in  the  lirst  iu- 
•MMo  by  Ifaetr  own  prDviactid  jndioatnre,  aubjoct  to  A»  revisian  and  con- 
tni  of  tM  king  In  council  t  the  wbalk  of  Iheir  canstinuion  being  alao  11a- 
blo  to  be  new-<ttoJpUed  and  MTormad  by  the  general  superiBteading  paw«r 
•f  tko  logialature  in  thb  laDtbar-ooiintrjF.  But  in  coatfomvi  or  ceded 
MBBtiMB,  that  har«  itroady  law*  af  thoir  own,  the  kiag  nwy  indeed  abra 
and  ohanga  thoae  laws  (30) ;  but,  till  ho  does  uKuiily  change  thorn,  tbo, 
■adeHt  laws  of  the  country  niDHio,  is)ess  ancb  aa  aro  against  the  law 
ofOod,  u  in  the  caae  of  an  infidel  oonMiy  (k).  Out  AmericaB  plant»> 
tUoi  HO  piinc^MlIy  of  Aia  latior  sort,  being  obtained  in  the  last  oenluif 
other  by  ri^t  «f  conqueal  and  driving  oat  the  nattvea  (with 
what  natural  justice  I  Aail  not  at  preaenl  inquire),  *or  by  tiealies.  ['108] 
And  therefore  the  cemanoa  taw  of  England,  aa  such,  haa  no  ai- 
lowanca  or  authority  there  ;  they  being  no  part  of  the  aiother-country,  but 
disiinet,  though  dependeat,  dominioBB.  They  are  aubject,  however,  to  Uw 
oontnil  of  the  parliament  j  though  (like  Ireland,  Man,  and  the  rest,)  not 
bound  by  any  Acta  of  parltament,  onteSs  paMicularly  named. 

With  respect  to  their  inteii«  poti^,  our  eofeaies  are  propierly  of  thno 
lorta.  (  I.  Provincial  establiahments,  the  constitutions  of  which  depends 
die  reapeciive  camniaaiobainuad  by  the  crown  to  the  governors,  and  tlTo 
iiMniotiona  which  usually  acmaipaay  dues  commissioni ;  under  tho  auk 
Aonty  of  which,  prorincMl  assewiss  are  cenatituted,  with  the  power  of 
Baking  local  oidinanoes,  not  repngwit  to  Ae  laws  of  England.  2.  Pr^ 
prietary  govenunenta,  granted  out  by  dis  crown  to  individa^,  in  the  m^ 
lare  of  feudntory  priadpaliUea,  with  all  the  iidiMior  regalities,  and  ■uborxtt* 
•ale  powers  of  legislation,  vhich  fonneily  belonged  to  the  owaers  of  i 
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U  OF  THE  CCTONTWES  S1TB5ECT  [!>'">* 

dea-paleiin* .  ytn  «iU  -widi  ihne  flzpr«»  canditiiinu.  tbM  lb*  ead*  &■ 
which  dM  gnnt  wn  nrnde  be  mbwnoally  pwaued,  sad  tlut  nothing  be  ki- 
Mnpted  vEich  mtf  d«ii^Et«  firam  the  sovereignty  of  the  mothor- country. 
f  t.  Chsrm  ftHtuBnoMii  n  the  nature  of  ciTil  caqMntions,  with  the  power 
«f  Riakias  bye-kws  for  their  owB  inleriu  regulationa,  not  contniy  to  tha 
kwa  of  EngUnd  ;;Mid  with  such  ri|^  >nd  suihoiitiei  as  are  special^ 
giTen  them  m  iheir  eevenl  cbanen  «  incaqMntion.  The  Etmn  ef  govern* 
meni  in  most  of  them  ia  borrowed  Irora  that  irf  England.  They  have  ■ 
gaTemOT  named  by  the  Idug,  (oiv  in  aoma  proprietary  coliHiies,  by  the  pm- 
|irietor,)  who  ia  his  KpreaentattTa  or  depstty.  They  have  courts  of  juatics 
of  their  own,  from  whoee  docisioas  an  a^eal  liea  to  the  king  and  cotmuil 
here  in  England.  Their  geoeral  asaen^es,  which  are  dieir  Houae  it 
Commons,  together  wiifa  their  council  frf  state  being  their  upper  houae, 
with  die  coocunvnce  of  ibe  king  «e  his  repreaeMalive  the  governor,  makfl 

laws  Buited  to  their  own  emei^eacies.  But  it  ia  particulaiiy  d^ 
[■109]  dared  by  statute  7  and  8  W.  III.  c.  23.  that  'aU  laws,  bye-Iawa, 

usages,  and  cBstotns,  t^ch  shall  be  in  jvactice  in  any  of  the 
plantationa,  Kpngnaat  to  any  law,  made  or  to  be  mada  in  this  kiii|deB 
rdative  to  the  aaid  plantations,  shall  be  utteriy  void  and  of  none  uTecL 
AimI,  beeause  aeveral  of  the  cokmies  had  daiuiea  a  aole  and  exclusive  n^l 
of  imposing  taxes  upon  themaelvea,  the  alatuta  6  Geo.  III.  c.  12.  expressly 
declures,  ^at  all  hts  majesty's  coloaiea  and  plamatioiM  in  America  hav« 
been,  are,  and  of  rig^  ot^ht  to  be,  subordinate  lo  sad  depeadent  upon  the 
imperial  crowa  and  pariiament  of  Great  Britain ;  who  have  full  power  and 
audunity  to  make  taws  and  statue*  of  sufficient  validity  to  bind  the  celo» 
nies  and  people  of  America,  subjects  o(  the  eiwwn  of  Great  Britain,  ia  all 
cases  whatsoever.  And  tins  authonty  has  been  since  very  forcibly  exem- 
pUfied,  and  carried  into  act,  by  the  statute  7  Geo.  HI.  c.  !i9.  for  Mispendiog 
the  legislation  of  New-Vark  ;  and  by  several  nubaequein  statutes,  (21). 

These  are  the  several  parts  of  the  dominions  of  the  crown  of  Great  Sn- 
taht,  in  which  the  mumcipal  laws  of  England  are  not  of  force  or  authori- 
ty, merely  »» the  mimicipal  laws  of  En^aad.  RCost  (tf  them  have  probft> 
Uy  copied  the  spirit  of  their  own  law  from  this  original ;  but  then  it  re- 
oeives  ita  obligation,  and  anthotitattve  force,  from  being  the   law  of  the 


'  At  to  any  foveign  donuitions  which  may  belong  to  the  person  of  the 
ItiBg  btjr  herediUtry  deacoott  by  purchase,  oc  odiei  loqaiaition,  as  die  teiri- 
toiy  of  Hanover,  and  his  msjea^a  other  jnopes^  in  Gennany ;  as  these 
4o  not  in  any  wise  appertain  ta  ue  oiown  of  these  kingdoma,  they  are  mi- 
lively  imcomiected  with  the  laws  of  En^and,  and  do  not  c<»niminiaai« 
«ilh  daa  »Btion  fai  any  lupeot  whalsoevar.  The  Engiish  legislature  had 
«wely  remarked  the  inoouvenientva  that  had  formerly  reaultad  from  donu* 
niODS  on  the  continent  of  Europe  ;  from  the  Norman  territory  which  Wil- 
liam the  conqueror  brou^t  with  him,  and  held  in  conjuactioa  with 
[*l  10]  the  'Er^iiah  throne ;  and  hxm  Atma,  and  its  appendtgea,  which 
fell  to  Heniy  the  Second  by  hereditary  descent.    They  liad  seen 

fSI)  BTaOM.I[La;4a,ki*ia^tn^wM  lamma.  n|Md  M  Pvi«  Hw  3i  da;  oT  Say 

— p«w«i«il  tD  aoddada  «  mo*  or  paiM  wi&  Mnber,  ITU,  kii  flriunnie  mamlv  kcknew> 

she  eoloiun  or  plinUtiofia  is  Ameno* ;  Md,  Mgm  tha  (JniM  Btata  of  imtiiem  to  te 

by  hii  IttUn  pMeal,  M  MBpnd  ornpHl  ■■*  feiM,  MtWnJMmadiniUpMdaBt  «*•«.(  ja» 

•etaafwHiuDsntwhishraluadlotbiiHoolo-  Jt«iK  inS,  Sm*  P^tn^^Aad  UOeo.  IIL 

MM.     JLnd  bjrthe  fint  krtie1«  ortba  defiaili**  o.  30.  gin*  Ui  nHyeaQ  eartun  ponn  for  Iks 

^Mtr  ef  pMM  aod  MandiAv  betWMD  Ui  Wtt*Teui]riuaalr*d*MideasiB«idFlMtw*«e 

Brituiaia  nnjotj  nd  iki  DalMd  StttM  of  S^ud  i^  th*  Osiiad  BtaMi. 


■a  t:  Co  Ogle 
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tka  nation  ragged  for  iwar  fovr-  bindnd  year>-tag«dM>  in  minaus  wiks 
frr  defence  of  th«M  foreign  dMrinion*  ^  UU,  happUy  Cm.  thU  cooidry,  Umj 
vera  kMt  trnder  th«  rei^  of  timay  ike  Sixth.  They  observed  ihu,  fn» 
ittil  time,  the  maritime  interut*  of  Engtand  wen  belter  underfMod  asd 
nora closely  punned ;  Aatiincwne^uenoeoT  this  altanltan,  the  nation,  aa 
•oon  u  she  had  reated  TraB  her  mH  «nn,  be|nn  atthia  period  U>  flouriab 
tU  u  OBce ;  and  becnme  moGh  mora  eoaaid«nbl«  in  Europe,  iban  when 
Inr  prince*  wera  poMocsed  of  >  lui^p  twriujr,  and  b«r  councila  diatncMd 
by  foreign  intereato.  This  eiporionootandtheMooniidemiona,  gave  birU) 
to  a  eDodtUonal  olnau  in  the  act  (•)  of  MtUonenlt  whit^  veatod  iha  cro«n 
in  Us  pRMoi  majeMr'a  illiMnoiM  h»— a, "  ibt  in  ome  ihe  crown  and  im- 
pend dignity  of  diia  raalm  aluU  hwenAor  coma  to  any  peraon  not  beifigta 
DMive  of  tUa  kingdoni  of  Engfauid,  ibim  nalios  ahall  not  be  obliged  to  en- 
gage in  any  war  for  ^  dofencs  of  aay  doBouaiaaa  at  torritotiea  which  do 
Mt  bdong  to  tiw  oiown  of  England,  w^snt  coosmu  of  parliament." 

Wo  eome  now  to  eonatdar  the  kingdmn  o(  Engbkud  in  particular,  th« 
direct  and  inrniediMo  aubject  of  Ihooo  lun,  <)0B0«niing  which  we  are  to 
Sent  in  dw  enaning  conintentarioa.  And  tUa  cempralioada  not  only  WtUea 
and  Berwieh,  of  whioh  anoHgh  haa  bean  alMndy  aaid,  but  aleo  pan  of  the 
aea.  The  mnin  or  iugh  aaaa  are  part  of  tlw  realm  of  £n^and>  for  theceqo 
oar  eouria  of  admirahy  hare  jurisdiction,  an  will  ha  ahewn  hereafter  ;  but 
dwy  nr«  not  subject  to  the  common  law  (p).  Thia  main  aea  beifina  at  the 
tow^wnternwrk.  Um  between  tiM  hi^-waterMuark,  and  the  low-watec- 
nark,  where  the  aea  ebbs  and  flowa,  the  oommm  law  and  the  admiralty 
hare  diviimm  imperwm,  an  kItomatojurMdictioa ;  otw  upon  the  water,  whoa 
it  ia  foil  aea ;  tlM  other  upon  the  land,  whan  it  ia.an  eU>  (?) 
f  *The  loniiory  of  England  ia  liaUo  to  two  diviaiooa ;  the  one  ['111] 
•ooleaiaatieal,  the  other  civil.  J 

/      1.  The  eccieainaticnl  division  is  primBrily,  into  two  provinces,  those  of 

/  Caniertmrr  and  York.     A  province  ia  the  circuit  of  an  archbiahop'a  jurisr 

'  diotioa.     Each  province  contaiiu  diven  dioceaea,  or  aeea  of  suffragan  bfeh- 

;    MM ;  whereof  Canterbury  inclndea  twenpr-ona,  and  York  three :  basidei 

'    (BO  biab^tickof  the  ida  of  Man,  which  waa  annexed  to  the  proviace  of 

I    York  by  Kmg  Henry  Vlti.    Every  dioceaeia  divided  iuioarchdeacouiiee, 

I    wberaof  there  are  sixty  in  all ;  e&ch  arcbde«conry  into  rural  deaneries, 

I    which  are  the  circuit  of  the  aididesoMi's  and  rural  dean's  jurisdiction,  of  - 

whom  heresAar ;  and  every  deanery  ia  divided  into  parishes  (r). 

^   A  pariah  [a  that  oireuit  of  ground  which  is  committed  to  tLe  charie  of 

OBO  parson,  or  vicar,  or  other  minister  having  cure  of  souls  therein.     Thess 

£binMS'aro  computed  to  be  near  ten  thousand  in  number  [s).j  How  an- 

deM  (be  diviaion  of  parishes  ia,  may  at  preaent  be  diHtcult  to  aacerbiia ; 

br  it  oeema  to  be  agreed  on  all  handa,  that  in  the  early  sgaa  of  Chrisiiwi- 

nr  in  this  island,  parishes  wen  unknown,  or  at  least  aignified  the  sanie 

Ihu  a  diooeao  doea  now  (S2).     There  waa  then  no  appropriation  of  eccle- 

waaticnt  iam  to  any  particular  chnrcb ;  but  every  man  waa  at  liberty  M 

•ODtribiile  his  tithea  to  whsterer  priest  or  church  lie  pleasad,  provided  un^ 

M  aM.niaduwm.ni.e.1.  HO^LttLH. 


<n)  When  ih«  dJBif Ua,  or  th*  diMriotvnr    In- Import  vr 


WHch  tto  bWm  «>»riiiwd  bn  •piritod  ftraD-  omM  thMS,  Hr.  8»M«b  Ihulu,  tb*  wmop 
ina,  *■■  dindad  mts  loiBBt  poniou  for  lb*  van  n*aa  iadUonniinulT.  VoLt.  RdikB*. 
•^•tialcodcsotof  bbdwir,  swotdaf  aui-    L.  H.  Ooa.  J)i(.  Fuiih.  4. 
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Ana  hb  Aid  11  tb  Mim  i  «r,  If  to  fliadv  no  Bpeuixl  ftppoitibnflin  or  tffmpntf 
dm  tbenof,'  (bey  if»e  piid  inM  tfaa  hands  of  the  bidwp,  irbow  duty  il 
wn  10  distribute  thels  among  the  cisrgy,  ud  for  odMr  piooe  ptviMftes,  »o- 
conJing  to  hia  «irn  dlacretiwi  {t), 

Mr.  CsmdeB  (n)  wya,  Ettgluid  waa  divldad  iiit*  pnriahea  by  Arebbialwp 
Hotioriua  ibont  the  yimt  BSO.    Sir  Hvniy  HiAmrt  (w)  kaya  it  ^wn,  thM 

Earishea  were  8rel  «r»cti»d  by  Hk  council  of  Lktwan,  whaeh  wsa 
ddA.».  lira.     EMllttMflto'(tiirf*inp*fi«n  the  other,  and  b«tb 
ef  llMin  p«i%li[W  Itam  the  train  j  which  will  pviAably  be  fotmd  ia 
6i«  medium  between  tho  vtm  mnratma.     For  Mr.  Scldtn  haa  slewljt 


A«wn  (»),  tfeat  Ae  etMgy  Rt«d  in  eMMmw  withMi  any  diriaioB  af  parielk* 
ea,  hms  thtt  tho  titna  MeMoned  by  Ctmdan.  And  it  Bftpaaia  fiotB  th« 
SaXon  taws,  that  patiahea  ltw»  hi  being  hmf  belera  the  date  of  thai  conn 


B  of  Latetwi,  to  which  OMy  tm  aWfilmd  by  Hobnrt. 
We  fnA  ihe  ^atiirttioil  of  pariafaea,  nky,  aven  of  ■nother'ofawchea,  ■• 
early  aa  in  the  laws  of  Ktltg  Sdnr,  about  the  year  9rO.  Bofore  that 
tltnethaeonaeerfatAMDrWhMWutiRgrtektl^rh'ffwy,*  that  ia.wrarynMti 
paid  hia  own  (ha  Wfta  lMJonobMtTe<i)to  whuehurcher  paiMi  hopkanodi 
But  this  being  iiaUe  to  be  atl«nd«d  wiA  either  fraud,  at  at  least  ca^coi 
in  die  persons  paJT^ng ;  and  with  niher  jealomiea  or  ia»sn  comj^lances  in 
snch  as  were  cotnptrtitora  (br  ivcrfvin^  tbeiu  ;  it  was  now  ordered  by  the 
law  of  King  £dga^(y);  diet "  dtnhtr  omnet  d«eima  pHmarim  teduiMmtqwtun 
paroehia  pertinet"  Howerer,  K  any  ^ne,  or  great  lord,  had  a  church, 
within  his  own  defflesnm,  dIsHnct  from  the  monier-chHreb,  in  the  natwra 
ofaprirate  chapel;  then  i  provided  loch  church  hadoetnnetery  orcon* 
aocrated  place  of  burial  belonging  to  it,  he  im^t  aflot  one  third  of  hia 
tttheafarttae  maintenance  of  the  officiating  minimi:  but,  if  it  had  no  cm- 
metery,  the  thane  must  himself  have  maintained  hia'  chaplain  by  aonw 
other  means;  for  in  snch  case  nM  his  tidie*  were  nrdahtad  to  be  paid  totho 
prmitria  tcchsi^  or  mother-church  {»). 

Thia  proves  Aftt  the  kingdom  was  then  generally  divided  into  parish«a  | 
which  division  happened  probably  not  all  at  once,  bnt  by  degrees.  For  it 
seems  pretty  clear  and  certain,  that  the  boandariea  of  paiMias  were  otigf- 
mOy  ascertained  by  those  of  a  manor  or  manors  :  since  it  very  seldon 
happens  that  a  manor  extends  itself  over  more  paruhea  than  on», 
[*113]  though  there  are  often  many  manors  in  one  parish  (33).  *Tfao 
lords,  as  ChiistiBnity  apread  ilseH',  began  to  boild  ehnrches  npoa 
ttteir  own  demesnes  ot  wastes,  to  accommodate  their  tenants  in  on*  or  two 
adjoining  lordships;  and,  in  oider  to  have  divine  service  regidarlymrforni* 
ed  therein,  obliged  all  Iheir  tenants  to  appropriate  their  Ijthea  to  the  himh*. 
tanimce  of  the  one  officiating  mituster,  instead  of  leaving  ^m  at  liberty  t» 
diiitribitte  them  among  the  clet|;y  of  the  tliocese  in  gmwal ;  and  this  tnok 
of  land,  the  tithes  whereof  were  so  approariaied,  foimad  a  distinct  parish. 
Witich  wSI  wen  enoogh  account  for  the  frequenl  iMenniKture  of  puiahM 
one  with  another.  For,  if  a  lord  had  a  parcel  of  land  dMacfied  from  tha 
main  of  his  estate,  bik  not  sufficient  to  form  a  parish  erf  itaslf.  It  was  bbIo- 

(OatU.ofTltli.t.l.    IIMSM   a*.MB.  MCI. 

W  Miiia  Britmmt.  WlUi.i.X    a«ilBthaliin  if: 

HO  IUk.iat.  .••U.ahoMtbtrtwiaN. 


(ent,  Ilia  bnunduiM  of  Utt    aftlw  ^MaaUtnt  of  lb*  MhlT. 
mc»  or  iafiiMuw  irhitarvw 
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Id  for  hkn  to  Mukm  hi*  newlr  wmmA  chonh  witk  tha  tilhM  4f  riUM*  d)a> 

JMilwIUiida;  ««peoiaHy  U'raeboohwM  tfa•Ilbllikuiulyl(Kd«bipil<l)OHl• 
^  to  UioM  outlying  pu*sb.  , 
TiuM  [wmhes  w«n  gndually  fenn«d,  uu)  pariih  ckurotim  andawad 
wiA  lb«  lithea  ihw«Mae  within  the  circuit  kuigMd.  But  tano  lajds, 
Hlhef  beoMiM  thoy  wan  i«  th«  h»»ia  tt  irraligiws  and  oweiMn  pwMn^ 
«r  wen  ■ituale  in  fwf  hi4  desaH  plM«a,ot  foi  o^or  bow  unHwcluililo 
MwoiM,  w«M  never  HHiMd  Is  Uf  pwiiih,  end  lh«i«fbrQ  continue  t»  ttli* 
^v  exm-peMcUel ;  aad  theiiliiliee  ue  now  by  tBinwuoriel  cuMm  pe^- 
eUe  »  ike  king  ineteai  of  ike  biekep,  u  tnet  Hd  MB&dnce  tlmx  he  will 
ibetribiite  them  for  ibe  geaerml  good  of  ths  ohorcb  («) ;  y«l  *j(u»pan)cl9t| 
wuM»  «td  murii'landi,  whea  iai|m>*«d  uid  drsiMd,  an  by  ike  statute 
IT  G««.  [I.«.  37.  to  be  iuMae4  W  «U  pftischial  mtM  ki  ikepMiih  (mh| 
edjoining .  And  tkiu  aacli  for  die  eeeteeinniiotl  diviaiaa  of  Um  kingdt^ 
/  S. 'l^olrUdiTwjo||«[ttistmiW7<>f  ^'i^U'iuiBlocounUee.nrtb*^ 
f  vmnSoi'Mta  K^ndr^de,  of  thote  hundwde  into  tiibiog*  or  towni.  Wbifih 
£viaian,  u  it  now  ituida, eeene  to»w«  iteongiatlio  king  AUredV 
(S4),  who,  to  pT»¥eBl  'the  repinoe  and  diaoidere  whidi  fomorly  [*1H) 
pre*Bil»d  ki'  the  realin,  iwiituMd  thhinge,  ra  osllad  li»in  ihe  8es- 
m,  becuiee  U»  fveehelderB,  with  their  biniliefl,  composed  out-  Ttwu  tU 
dwelt  together,  end  wei«  aveliea  «n  free  pledgee  to  die  kii^  for  the  good 
behaviour  of  each  other ;  and,  if  any  offence  waa  coMBiitted  in  thetr  din 
•Irict,  they  were  bound  to  have  the  ofleoder  fonheooiiBg  [i].  And  there- 
lore  aneiently  no  hmm  waa  auffsred  to  abide  in  En^aud  above  (vny  iaja, 
imleea  he  were  enioUed  in  aeme  tithing  or  4ooeBnary  (e).  Oro  of  Ihe 
pfincipal  lahabitaMs  of  iho  titkinf  ia  aninally  anpoinled  to  |Wniilii  (ml 
the  rest,  being  cailed  the  dihin^-man,  the  oeadborough,  (words  which 
qteak  their  own  etymology,)  and  in  some  countriea  the  borsnolder,  or  ho- 
rough'e-ealder,  being  eupposed  the  discreeteat  man  iu  the  borongh,  town, 
or  ti thing  {d). 

TitbipigaiWwnfior  viUi^25),  aroor  the  sMne  sigiiilicatiQniaUv;  and 
ve  said  la  bare  had,  each  of  tkeDi,  originally  a  church  and  celebration  of 
ilinne  service,  wcraments,  and.  burials  (t) ;  though  that  seems  to  be  ra- 
Ibei  an  eodeeiiiical,  than  a  oivil,  distinction.    Ttw  word  fomt  or  viit  ia 


man  m-  nttfi,  and  iDprMod  mis  m  unibrv  SjntMe 

,     ,.     .  DthaiJU-  orjuriipndincB.     Bh  Whiukw'*  if  imnij  (W 

•Bverr.  ttMt  Ihc  Icunod  (DBinMiUo*  *M  in-  Huobntcri  MobWhumu    EaprM  ■)«■  Loia, 

monrtu  la  wcribinc  lb*  loriwli—  o(  tkna  lMt.t.r.  ITSt  8tiMit>*  Dm.  on  ik*  BaglMh 

«*il  dlTMioiM  af  tin  kin^oM  i*  AKml.     In  OaiHtkutiao,  BM;   awl  Hawy't  HktMT  m   . 


■  «S  tC>  kintdoM  i*  A 
Inm  king  oTtha  Wm 


. df  )ba  H^nik  unnuv.  ika        (U)  la  Hi*  1>  nad  U  Cw.  II.  «.  It.  whM 

^ilUiig  ■■<  ikin  an  bolh  rmmIomiI.     And  do    fioniin  that  wWn  a  paiiak  ia  ■■  laiy  thai  k 
«onM  lb*?  <*«»  hraiighl  from  (ha  annlinanl     cannot  han  Ika  bcnattt  of  iha 


«  af  tha  tf*t  tnaa . 

■Bit ;  far  ^  tliMnc,  hnixirad,  and  ahiiw.  an  •.  3,  (wo  ofanacia  maf  In  appauiMd  lor  •»• 

■otlccd  In  tha  aapftdbitM  of  iha  tVankt.  ha-  ry  Mwn^p  nr  ntllagi  fa  aooli  pwiab.     Is  (bl> 

' —  ika  nat  Wt.  vheum  li  la  laninaililir  m-  Matiua  ihaimirdi  hi— t^pand  <iJlMtka*t  nl- 

J.  iknr  wen  knaani  in  haw*  at  laaat  jnf  karni  tkoofki  avMartaooa.    But  U  au 

'■■  w  Iha  i<>ljn  of  Alfred.     It  km  keU  Ibat  wImwtw  then  ia  •  MMSskf* 

■    ■    "    "     ,  Biaone  Ike  tkan  i«  •  Wwsalur      '■  "•  "  ""  ■     ~    -  "^ 

...  Jun  nfttaaa  aa in Mna reoMiai 

li  AlfTwl  Ball<«l«l,  ar-  -an  .<UUhI  kit.  Ii 
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iaAced,  b;  A<  aJwrailti*  of  timM  tad  Iragn^a,  iww  becona  a  ganarioai 
i«mi,  «oinpnh«nding  uMler  it  tfaft  Mrenl  apscies  oC  citiw.  honmgim,  ukl 
cODimoQ  towns.  A.citj;  is  a  town  incorpqnted,  which  ia  orhali^.l^ea  thft 
seeofabi^mi;  and  tbDogbtbebiahapric  be  i!imalved,aa  iu  Weatminater, 
(2^),  jet  still  it  mnaimth  aci^  (/).  AJmimi^usaow  undeMtoodto  be^ 
toim,  «tth«  eoiporata  or  not,  that  ■aiid*di  biugaacea  to^triiameot  {g), 
O^ertown*  then  an,  to  dia  namber,  air  £dwaid  Coka  aaya  (A),of  9803* 
wUdi  are  oeillMr  citiefl  aor  boroagba ;  aome  of  whMb  have  the  privilege* 
of  nuriuti  aad  olhen  &M ;  but  both  are  equaJly  towna  in  Uw.  To  aeve- 
tbJ  of  dMae  WwiM  thwe  are  aaaall  anvmdagce  behmgisg,  called 
[*1 19]  "hnmlets,  which  an  taken  ootioe  of  in  the  alatute  of  Exeter  (i), 
which  nakea  iirequent  nMmtian  cf  ealire  villa,  deau-villa,  aod  bsAir 
lata.  Entire  TillaStf  Hemy  SpelMian-(A)eaajeauiittato  have  consiated  of 
ten  freemen,  or  fnmk-fA»dge»,  deni-nllB  at  five,  aod  bainleta  of  leas  thu 
An.  Theeelitde  ooliectiQiMof  hmweauesemetimn  luderihe  aame  ad- 
nimatration  as  the  town  itaelf^  aametimea  ^vetBed  bf  eepdinie  offiowra  r 
in  which  hat  case  thev  are,  to  sone  purposes  in  law,  looked,  i^mhi  at 
tfaiinct  townihipa.  Tiiese  towns,  ss  was  boiiMre  hinted,  oontained  eaoh 
eriginalljr  but  i»e  pariah,  and  one  lithii^ ;  Ihengh  many  oC  them  wnr^ 
bf  Uie  increase  of  inluUMtanta,  an  divided  into  sevoral  parishes  and  tt- 
lUaga ;  and  sooietimaB,  when  them  ia  but  one  pariah,  then  are  two  at 
more'  villa  or  thbin§B. 

As  ten  famiUea  pf  frec^ldenatnade  up  a  town  or  tithing,  ao  ten  tithing*, 
eotnpbsed  a  soperiDr  diriaion,  called  a  hundred,  sa  conaisling  of  ten  times 
•an  families.  The  hundred  is  gorened  by  an  hi^  constiALs,  or  bailifl^ 
nd  fetmsriy  (hon  waa  nguU^  held  in  it  the  inudred  court  for  the  taii 


(Se)WaKtininMEr»ui>ne()flh«D«whi(tMp-  ThepicHnt  Inrned  Vineiiin  pnrcuororOi 

rToaanited  I^Hcnrr  VIII.  out  oTlhercienaei  fbrd  tu  pnidiiced  ■  dcctuT*  mutboritj  lhatci- 

•TriwifiwalTwIiMnMiwiM.    OtBm,S.I^  tiw ukI  buinp*' km  bad Mt  ori|iiMllr  mw 

It,)    T)¥»u  Thiillijt  *u  tba  ml;  biibop  dmmmit  eaimectidn  witb  Eioh  a[h(r,     Ii  u 

tkMCTeriilI«IlhiitHe:  (OoAt.  Cni.  di  Prat.  thnlddngulphuB,  whorrtim  Ihnt.  ■<  the  nvU 

STO.)he  nrrmdend  ih*  biahopric  lo  Ed.  V|.  eounsil  nMsmbbd  n  IBTS,  (b  mil*  tha  ckoa 

3S(k  Ilneb,  ISM,  aid  on  th*  MiDtd*f  1tw>*  of  pr«cnj(iice  bciwein  two  trcMiisbopa,  it 

iliinlTiid  ud  added  uaia  ut  tha  bialwtiiie  of  wm  decrc*d  itut  bithopa'  Kctilioald  be  inna- 

Xjoninn.  (Jtgm.  Fad.  ih  torn.  f.SaS.)    QlMrn  feired  fnJni  lovnu  to  oilic*.    liWaaM.  30a.) 

Maiy  allerwanla  lilM  Ike  ebarah  with  Bm*-  In  WilL  MtLi.  &rq>.  Aug.  p.  S14,  it  ia  aw 

dicliae  mo-'—   — '  ""'"    ' '■'-' — ' —  ■  -^   — ' ■■-   — "-  —      -    -   -■-- 

U.D>ent,lii 

ff,  nol  paibtp*  In 


dicliae  n»nk>,  end  Elia.  li*  anlKorilj  of  par- 

" ^t,  lamed  it  into  acollMiile  ehurefanib-     wt. 

■  drai;  hMilntaiMdtfaaBawirfai-        Tb*  uoidMital   eeiaBidoaw  af  Iha  a 


Me,  bat  brRBDM,  id  the  letleia  patesi  ercolini  pnxbioe  tat  auppoauion  tbet  Ifaej  wen  em- 
it into  a  hiriwpHe,  liinj  Henr;  dectared.  tabt-  necftd  toeetber  a*  a  aiinimeii  reeii  utd  a 
mm  iujm*rtjwrfimfiHn  m  Jin— ly^  «iiA-    feat,    li  w  aartBialT jaa  Mr.  WooddewM  ak 


a  the  letleia  patesi  ercolini    pnxbioe  Ibe  auppoiition  tl 

~r.. 

mtt  thii  authdtl- 

Bi«H  tT,  ihal  Ilia  auoa  diatinnion  ia  not  paid  ■• 

niB-  bubi^'  aeea  ia  Inland.     Ki  Harpan,  ia 

_   __   _ ,    Than  ma  a  aiojiar  Ua  natea  lo  Oo.   Litt.  iJO,  poiea,  Uwi,  at- 

■e  in  ftfonr  of  ibe  mber  Stc  new-craa!ad  ibongh  Weatminiler  ii  a  eitf,  and  Iwi  aani  cL 

cntM.  Til.    Cheater,  Peteitionafh,  Oifaid,  liaew  ta  putiament  aiaca  ilia  UoM  of  Bd.  Tl. 

Oloumkter.andBnUal.  Th*  charter  Air  Cbsa-  it  ocvrr  waa  ineofponted  (  and  Ihia  ia  a  alrik 

tar  i«  Id  OUt.  CW.  IWft,  aod  that  be  Oifanl  in|  iaataoea  ia  ctMndietiim  t£  Hit  iMnad 


MRj^Fmil.U torn.  164.    LordCokea* 


I  he  inda  it  calM  rinfae  in  an  anaina  plaoa  the  ri|ht  et  aaadi^  ntnban  ta  paiUa- 

which  he  '^Ihoncht  h  lood  to  BMntidB  aieia  wilhoat  gm  iwaatii^  that  flaaa  a  goipa 

•mbntioe  of  blazon  and  dir^,  ■>■■  ratiao. 
-                  -     -TfclrtllOBl 
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tuT.  4.J  TO  THE  LAWS  OF  ENGLAND.  •». 

tf  csMes,  thougli  Mw  faUaaiBlaiUMaa.    InaoAvtrf  tlM  mon  .voidufa 
esWiM  these  huadmb  >ce  niled  wmpenMlut  (Q  (27). 

The  subdiriftion  of  tuuuiivda  iato  tilhings  aeeiM  to  be  most  peuuliulT 
thetorentioDof  Alfied;  the  inalitiitKB«f  Mndrads  l]iems«lv«8  he  niher. 
tesd>ced  ihwa  inveaied ;  tat  thej  aeem  to  hnva  ob^uned  in  Denmark  {■») : 
nd  we  find  that  in  PcMica  a  regnluiim  of  thia  ■on  wu  wade  above  tvo 
hmdied  jeara  befbn,  aet  on  foot  by  Clolkaiiua  and  ChiJileban,  with  a  view 
if  abtigmg  each  diatriBt  t«  anawei  for  the  tvbbetina  commuted  in  its  oma 
Itrision.  Thete  divinona  w«te,  i>  thai  comitiyi  as  watt  miliiary  sa  oini) 
I,  who  wste  subject  to  ui  offioet  , 
a  of  whieb  osatAMrn'  were  ihemselrea  m^ 
■m  to  a  superior  officor  o^led  tbo  «s«bI  or  bmmt  (n).  And 
Sadsed  soRMUng  liko  thb  iaatitwiisB  <tf  hnn^eda  may  be  tiaMd  [*116} 
hack  as  far  as  the  aansot  Gensaas,  Snm  whom  wars  dehred  both 
Ihs  Fianka,  wfav  hecaiBe  nMStsrs  of  Gad,  sad  the  SaKnut,  who  ssltled  n 
Ea|hmd:  for  both  the  thing  aod  tba  name,  aa  a  ten^nal  aMonblago  of 
petsoaa,  Trom  which  aftenrarda  the  teiritory  iiwlf  might  probably  recsivo 
KB  deosminatioD,  were  well  known  to  that  warlike  people-  "  CeiUtmi  tm 
iiMg>Uupagusimt,idqit»^tam  mttr ttua vaeaUur i  ttftudprimo  nitmtnu 
JwU,jaat  nem*m  tt  kmwr  «*l"  (e). 

An  indefinite  muDbef^qf  these  htundreds  make  vji  a  equity  or  ahtre. 
Shire  is' a  Saxoii  wor3  signifying  a  Hiviaion  \  but  a  county,  eomilalut,  (s 
plainly  detired  bma  eomtet,  the  co«nl  of  the  Franks ;  that  js,  the  earl,  or 
iUeinian  (as  the  Ssunms  osUsd  him)  of  the  shire,  to  whom  ^e  goremr 
■su  of  it  wss  intrusted.  This  be  uansUy  exercised  by  his  d^ty,  still 
siUed  ia  Lstta  9iefcemu,^ai  in  Sk^ish  the  shsriff,  shrieve,  or  ■huw.reeTe, 
■inirying  the  officer  of  tliia  riiire,  npoa  whom,  by  process  of  time,  the  civil 
Mmioiatration  of  it  is  now  Intally  devoWed.  In  some  counties  tliere  is  sa 
tatsraiediate  dinsioa  between,  the  ahire  aul  the  hundreds,  as  lathea  In 
Kent,  and  rapes  in  Sussex,  each  of  them  containing  abbet  three  or  foip 
iRiadTeda  apiece.  These  had  fonoerly  their  lathe-reeves,  and  rape'reevss, 
actiag  in  subordination  to  the  shire-reeve.  Where  a  49eua^  is  dividad 
bu  tkne  of  these  intermediate  jurisdietiMis,  they  are  called  tridungs  (^, 
rioch  wen  anciently  govsroed  by  a  tnthing-reoTe.  These  trithings  stilt 
snfasist  in  the  large  cotmty  of  York,  wheM,  br  an  easy  eorraption,  they  ue 
deaomiaated  ridings  ;  the  north,  the  east,  and  the  west  riding.  ( 1'he  niilB<- 
ber  of  coonties  in  England  and  Wales  have  been  different  at  cUfieieoilimes^ 
u  ^"^'^  they  are  forty  in  England,  and  twelve  in  Wajes.^ 

Three  of  theee  countiea,  Chester,  Durham,  and  Lancaster,  are  calM 
tmties  polattne.  The  two  former  are  such  by  prescription,  er 
fnmenxnaal  custom,  or  at  least  as  old  u  *the  Norman  ccrnqDest  [*1IT] 
(f)i  the  Utter  was  «ealed  by  kbg  Edward  III. in  favour  of  Hen- 
ty  Plantagenet,  first  earl  and  then  dake  of  Lancaster  (r) ;  whose  heireae 
Wag  married  to  John  of  Gaunt,  the  king's  son,  the  franchise  was  greatj^ 
MWged  sad  coQ&tned  in  puhament  (*],  to  honoiff  John  of-  Ganni  hiaA> 

<l)t«U.<aAi4«K.e.*4. 


<qt«U.<aAi4«K.e.*4.  (■)  Seld.  m.  b«.  t, 

(■)  SsM.  In.  at  honour,  t,h,t.  Ir)  Fmt.  U  £At.  11 

Cr>  U.  CO.  c  St. 


_r.fcA,*.  (r)  Pml.  U  £At.  In.  f.  \,m. 

SSP.L.10,1T;  Suidtinl'iGsn.  m>t.  111.    llul 

■f*.0*— i-a  (j)  Ott.atBim.lll.u.9. 


Mh  rinybni  InHsbchn,  HaKmgkamthin,  baaiun  lb*  poopla  at  ■  piiblia  niMiing  ca»- 
£«MB*hn,  «  NwnhamfitmMkirt,  vtaKt  ■»  flmiMl  Ibtir  unUui  iritb  Ibc  iDrwcat  bj  Lwiot 
fBriitJiiH     (U.  Edm.  0  33.]     And  il  pro-     ioa  bti  wg^oi  or  lwM», 


■ct:  Co  Ogle 


W  OFTKB  GOVNTRIEB  ftlTBJZOT  pxnk: 

,  mb;  whom,  oa  dt«  duA  ti  his  Mn*-ta4np,  ika  khig  hmi  ■Iw  cji»u4 
duku  of  Lanculer  (t).  (  CowWMB  jntatM  u*  m  cded  «piriatui,  hawt 

.  tfaa  owiwn  iheieof,  tlie  earl  of  Cheawf,  dla  bishop  of  Durtiftn),  and  the 
dnksiof  LsactMMT,  hadtn  ihou  oa^MiM  ^uni  fw^  n&o,  u  (Mj  a»  ili»  ki 


heth  in  his  ftHas^aJ^rtgUnn  pottstatem  tn  ammhuM,  m  Bracioa'c 
il  (k).  They  Might  ^irdtn  trraaons,  nnudan,  and-  Monies  i-iiMf  ap* 
pomtod  all  judgts  aad  jmtksa  af  the  peac* ;  all  writii''nnd  indiotnooMB 
m  JB  their  Mmes,  aa  in  «ther  oountiaB  n  ib»  hing'a ;  and  all  oSencsa 
mm  aaid  to  tw  dn*  ^ainal  daeii  p«Me,  tmi  not,  as  is-oihei  place*,  «Hfc 
»v  ^acem  (jomini  r*gi'«  (i^.  And  iwiesd  hj  the  ucieu  Uw,  in  all  pMultn 
i«isdietions,  offonosa  wen  aaid  to  be  dtxw  agaiast  hia  paace  in  wbda* 
court  they-  were  tried :  in  a  ewnfr'lMtt  cmtra  dsbm)  iomun  (  in  iho  comt 
^  a  oorponlkm,  eemlr*  fteam  loi&uwnM ,-  at  lu  dieiiff's  court  or  Mom, 
contra  ;Me«]n  DM«-«iinMtt*  (■>.  TheM  palaton  pimlafeafsoauaikr  lotk* 
ragni  indepeadant  juriamiiooa  namped  bf  the  gtMt  baimn  on  iha  c«»- 
tineai,  (Uwiiig  ihe  weak  and  infMit  atttoof  the  ftM  fivdal  kingdawM  ia 
£urap4}  (y),  were,  m  alt  pmbahUtq',  originatly  gnatad'  lo.ilivSbauMSM  a4 
(boater  aird  DurlvuB,  heeaaa*  ikvf  boidared  apoa-iAuniosl  eoamrioa, 
Wales  and  Scotlaad,  in  oiriac  thai  (fa«  iahabiianw,  hasing  jniica  a^ai* 
nisteicd  ai  home,  might  not  be  obliged  to  go  oot  of  iha  eoani^,  aad  leava 
it  open  (o  the  enemy's  iMmieions ;  and  dail  ilia  owiian,  bung  encouTBged 
hf  ao  large  an  ratbeiity,  might  be  the  more  watohrul  in  its  defence.     Aa4 

upon  thia  accanU  sIm  there  were  fonnady  two  other  countiea 
[*llS]'palaiinfl,  *P«Bibrokeshire  and  Haxhamshin,  the  latter  now  twitad 

with  Northumheriand ;  but  thua  were  aboliahad  by  parlianwal, 
the  foTRsr  in  27  Han.  Vlll.,  the  lattei  in  14  Elix.  And  in  8T  Has.  VllL 
likewise,  the  powara  bsfbre  nantianad  af  owneM  of  couabee  psJalina  weaa 
■birdged  ;  the  reason  (ta  their  eontinnanoe  ia  a  maMier  oessiog ;  tluN^ 
afiU  all- writs  are  witnesfod  in  their  aameB,  aad  all  f oif Mturas 'lor  tfaaaia 
h|f  the  eonmaa  law  accrue  to  them  {*). 

Of  these  three,  the  eonetyof  Dartiun  is  now  the  only  one  remsining  ia 
the  handa  of  a  sobject ;  for  tha  earldom  of  Oheatar,  as  Cnnden  lestiiaa; 
was  united  lo  ifaa  crown  by  Hemy  ill.  and  haa  evfx  siiKe  given  titla  ta 
die  king's  eUesi  son.  And  the  cowily  palatine,  ar  duchy,  of  l.sncastM,  traa 
As  property  of  Henry  BoUi^mke,  the  son  of  John  of  Gaum,  si  the  lima 
when  he  wreated  tha  oiewn  nrom  king  Ricksid  II.  and  aasuaied  the  title  of 
kiag  Heary  iV.  But  he  was  too  prudent  to  suffer  this  lo  be  united  to  tha 
crown,  lest,  if  he  lost  one,  he  should  lose  the  other  also :  for,  as  Plowden  (a) 
■ad  sir  Gdvsrd  Coke  (i)  obserra,  "  ha  knew  be  had  the  ducky  of  Lan- 
caster by  BUia  and  indefeasible  dtle,  but  that  his  title  to  the  crown  was 
not  so  asawad  i  for  that,  aAer  Ihe  dacaaae  of  Richard  U.  the  righi  of  th* 
crown  was  in  the  heir  of  Lionel,  dtike  of  Chrenoe,  *»e*%i  son  oT  Edwsi4 
m.  John  of  Gaunt,  fatfaer  lo  dOs  Henry  IV.  being  but  the  ftatrtk  son.* 
Aiul  therefore  ha  procured  an  act  of  parliament,  in  the  first  year  of  hia 
nj^,  ordaining  thtt  the  daofay  of  I  jutoaatar,  and  ail  other  his  hereditary 
estates,  with  sXL  their  royalties  and  franchises,  should  remain  to  him  and 
RB  heirs  for  ever ;  and  should  remain,  descend,  be  administered,  and  go- 
remed,  in  like  manner  as  if  ha  never  had  attained  tha  regal  digiti^  -  aM 
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(*|  1  f .  c.  1 M.-"  l«tt]  powar  BY 
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tlm  they  descended  to  liu  son  and  gnsdson,  Henry  V.  utf)  Henry  VI., 
mny  new  teniloriea  and  privilege*  beui(  wineKed  U>  uie  duchy  .1/  tlie  rurm 
U  [e\.    Unniy  VI.  being  Uuinted  in  1  Edw.  IV.  this  duchy  was 
dceiired  in  pwliBincat  *U)  luve  become  forfeited  to  the  crown  (d),  [*1 19] 
md  U  the   sune   tine  am  wM   wu    owda    to    ineorporats    tbe 
dnchy  of  Loncuter,  to  continue  the  coimty  ptdBtiae,  (which  might  othw^ 
viw  We  detofauaed  by  the  ttlModer)  (f ),  sod  to  miiLe  the  same  parcel 
oTihe  duchy ;  and  futber,  to  *en  the  mhtAt  in  King  £dwurd  IV.  and  his . 
h*>»,  kiagi  of  EngLutd,  for  erei ;  but  under  a  separate  guiding  and  go 
*fnanM  from  the  other  inheritwuws  of  the  oroi^a.     .^nd  in  1  Heu.  Vll 
■Bother  act  wu  made,  in  tearmie  aoch  pana  of  the  duchy  landa  a*  had 
been  dismembered  from  it  in  the  reign  of  Edward  IV.  and  to  vest  the  in- 
faeriunce  of  the  whole  in  the  king  and  his  heiie  for  ever,  as  amply  and 
ttfgely,  and  in  lilte  manner,  form,  and  condition,  separate  from  the  crown 
of  England  and  poMeseion  <^  the  same,  as  the  three  Henries  and  Edward 


<i  any  of  them,  had  and  held  the  same  If). 

e  Ule  of  Ely  is  not  a  county  palatine,  though  sometimea  erroneously 
etlled  io,  but  only  nioyal  francluse ;  the  bishop  having,  by  grant  of"  King 


Heoiy  the  First.jura  regalia  within  the  Isle  of  Ely,  whereby  he  e: 

■  jnriadiction  over  all  causee,  as  well  criminal  aa  civil  (g)  (26). 
/    There  are  also  counties  corporair.,  which  are  certain  cities  9>nd  [*120] 
'  Umi^  some  wFfb  more,  some  with  less  territory  ajutexed  to  them  ;  > 

ib  wMch,  oiit  of  special  grace  and  favour,  the  kings  of  England  have 
gnuited  liia  privilege  to  be  counties  of  themaelves,  and  not  to  be  compriz- 
ed in  any  other  county;  but  to  be  governed  by  their  own  shoriffa  and  other 
magistrates,  so  diat  no  officers  of  the  county  at  lar^e  have  anj^  power  to 
tatenneddle  therein.  Such  are  London,  York,  Bristol,  Norwich,  Coren- 
tiy,  and  many  others.  And  thus  much  of  th«  countries  subject  to  the 
laws  of  England  (29). 

(0  Pvl.  1  ffn.  r.  «.  ».  1  Hn.  r.  ■.  U.  aTmit  to  b<  upusMd  fnm  tht  mhantmca  ofthi 

fAITmtr.  lU.  cnwn.    And  hujetd  it  (Wim  la  b>T«  liHn  luider- 

M  1  Venti.  IS'.  >taoilterr«arlrirt«rthaitDlutti>riI>nryV[[.thtl 

ifl  Some  bxrt  tnttrUlnti  Hi  otHiTlon  (PloYrt.  th*  *ahy  of  L«wi>ui  wu  Irt  no  nrnra  Kwfobr 

W,l,a    Lwnb.  ^rftfMLtSS.   4  Imt,  (OS,)  th>t  nadaaHpuite  Inhaiiunca  mm]  Uia  reil  of  Uui 

ttUdiKlllurlihlaflhaduchf  renlsdDnlilnha  n>yi]|iitrlinon*,ilncBit<lHi.-endBdwnhtha  crown 

MmLtBi  noi  jn  the  KUfoI  Hr»a  of  King    w  tht  >■-"■■'—'  >-  ••■-  >— ' "— 

HnifVirju  fonmily  m  tlHt  of  Hantr  IV,  and  and  qu 

arUiBiiiHMXontotha"cnUi.  Anrtltfltonotton     eonun „ 

ma  well  baniM,  U  mlclit  have  becoma  ■  rerr  nhn,  tharelore,  leema  to  be  Ctial  oT  UuHjudgne, 

Rriia4UHIton.althaUnieof  theioToIutton  in  who  held  (Plowd.  nt.l'hal  notwlthnui^  tba 

HKtawbontbanthtoriha  doehy  iwnUnad  af-  atatula  of  Henir  VII.  (wtudl  na  only  an  aetol 

HiIfeigJanHi>i  Midintlen,  and  pnvlouito  the  raiumption)  the  duchy  (till  ramalnwiu  HtabUik 

nulnler  or  UMpratended  prince  oTWulai.    B«i  ed  by  Um  *ct  irf  Edward  IV.  HoanUe  froin  Iba 

■  bOarvaUa.thal  inihe  uma  a«Iha  dochyof  ether  poaHHloni  oClbe  crown  Uiader  and  |» 
Cwiwall  it  alio  mud  In  Ktnc  Hanry  vn.  and  Tamnwnt.  tiul  nnHad  In  point  of  Inbertlanoe. 
HiMni  wbfcai  cvuldnanrbeMMiiMlii  any  (gHUmt-VO. 

(»)  Tb*  eeart  oT  (he  loynl  fnnehiae  of  iha  tar,  Qlouoettei,  Lirhllcld,  Lineoln,  Nonrk^ 

■kof  E)y  iia  aapeiioieoart.  aodliBaeofnL.  WoicMter  ;  Iha  uwni  an,  KinfaKin.DpOD. 

nncF  in  nil  pmonal  aciiona.  tluuf h  the  oaiiaa  Hill),     Nottingham,      NaH'oaat1s4pDa-'I>ae, 

l^ifTcof  doea  not  ariafl  within  ita  Juriadietioit.  Pool,  Southampton. 

ftat  T.  OanlncT.     1  Le>.  908.     The  court         Al  the  aicluaiTt  juriadiclion  giian  to  th«M 

^IHhiihopar  Durham  waa  alw  in  the  aiune  afaall  diatricU  maloilnd  liy  eiprricnce  DOtW 

r)wld  to  be  ■luprrior  court.     I  Saund.  eonduce  to  ihaendiorjuauu,  IhaSSOeo.lIL 
_  An  MiloHral  aCMunl  of  the  eenitilatini  "    ''      -     '    -  ......  i  ^_ 

ly  my  be  fband  in  Gzun  v. 

128.  , . 

'  Ihia  ragulaiion.  howav 


tewrfTM.     Tho  eiiipa  ua  Londnn,  York,     i 
<fanu,Bri«oI,  Coventry,  CuMrbun,  Eie-    i 

Vol.  J.  ^         ^        16 
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H  OF  THS  COUNTRIES  SUBJECT,  Ac.  [Intko. 

tritlciDiiDtbelMdinibiiaauntTorUwoi^af    735.    3  B.  &  A.  Ml.    3  Ctiimr'a  Bm.  ISa 
Ch»tar,&cth*  court  wiUkwnnla  trill  tab*     217.* 
hut  >D  I'm  aiyUBiat  OMUtj  falatiM.  T  T.  R. 


*  Hie  queaiion  u  to  tlw  peri«d  irb«B,  uid  biii«d  lo  ba  one  ■nother't  plrdn," 

wbom,    tlM  Moral  dlnuoni,   t«nitori*I  jeciuni  oill  ba  fbund,  Bravl,  I,  ii 

inonal.  ken  inBDiiinad  or  aniuanatrd,  LasiU  Duly  of  Cstut.  p.  S,  Vcntnan,  • 

aada,!*  of  litila  import  to  tba  jmicUa-  ralcnteSuonetjmolugiat.iiilliiftord^ 


a  DHmiiDBad  or  aniuacntrd,  LasiU  Duly  of  Cotut.  p.  S,  Vcnln 

w«niRWi]«,uof  litila  import  to  tba  jmiclja-  ralcnteSuonetjniolugiai.iiilliiftordnoupda 

ioi  birrcr  :  Iha  diTiaiao  n  (Htlji  raeoipiiicil.  tbrmoal  oDnjectureiuioiheariiin  nnSmeaa 

lb.  Ilallun  hu  eonhmd  n|ioii  il  an  aBiuaiBc  ing  of  Iba  word.    Tha  preaant  habililjr  of  tte 

Bad  aooialbiaf  of  an  balniRtiTO  intanat,  pax-  hundred  to  makd  loaan  oi  Junua,  io  canaut 

tieulirl^  la  lo  iba  aifnifiutian  of  tba  atla  of  Baua,(nod  loiheloietor  iniuml  party,  ia  iia- 

habiulioni  Billed  itiaraufh  ;  to  our  oonttitu-  quaaUmiablj  traeaable  to  tha  la*  id    frank 

lion  now  an  ill^nenwl  word.     Soa  Hin.  of  pled^     8aa  HalL  lot.  CH.     Aka,  4 1  h& 

Uidd.  Afaa,  e.  a    Bat  aa  lo  lha  aoaipaaiaa  of  Hiat.  of  lha  A^«b-Saii»a,  SSOl 
boiDUfba,  aMiawlini  q(  las  fmiliaa,  "aon- 
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C0BCHENTARIE8 

THE  LAWS  OF  ENGLAND. 

BOOK  THE  FIRST. 
OF  THE  UGHT8  OF  PERSONS. 


OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 

'fas  objecta  of  th«  Uwa  of  En^ind  an  m)  very  luinieroiiB  and  «xi«n 
■re,  ihal,  in  order  lo  couid«r  them  with  anv  toleraUe  ease  uid  perspicuity, 
it  will  be  neceassry  io  distribute  them  melbodicsily,  under  proper  sjid  dia- 
bflci  heads ;  ^voiding  as  much  as  possible  divisions  too  large  and  iwmpre- 
bensive  oa  the  one  hand,  and  loo  iriding  and  nuQute  on  Uie  othur  ;  both 
of  which  ue  equally  productive  of  confusion. 

/  'Now,  as  municip^  law  is  a  rule  of  Avil  conduct,  conunandino  [*122] 
^  whu  is  tight,  and  ;«ihibiting  what  is  wrong ;  or  as  Cicero  (r),  and 
jaAerhimour  Bracton  (i),  hsve  expressed  ii,  tanetio  jutta,^btm  honesta  tl 
fnkibau  eontraria,  it  follows  that  the  primary  and  principal  object  of  the 
bware  BIGHTS ,911(1. WRONOB.  In  the  prDsecutitm,  therefore, ortheee com- 
nirolsnes,  I  shall  follow  thia  very  simple  and  obvioiu  division  ;  and  shall, 
io  the  Grst  place,  oonsider  the  rights  that  are  commanded,  and  secondly 
the  vrtrngt  that  are  forbidden,  by  the  laws  of  England. 

Ri^tn  ^wi,  hflWHTjij-^JiahlB  to  another  Bubd^ vision  ;  being  either,  first, 
those  vrhich  concern  and  are  annexed  to  the  persons  of  men,  and  are  then 
^edjurw  'ptrtouarim,  or  the  right!  of  persons i  or  they  are.  secondly, 
nich  as  a  man  may  acquire  over  exteruaT  objects,  or  things  unconnected 
with  his  peredn,  which  are  styled  jura  rerum,  or  the  rights  of  Ihin^i. 
Wrongs  also  are  dirisible  into,  first,  private  iDrongs,  which,  being  an  in- 
~  rdngemenl  merely  of  particular  rights,  concern  individuals  only,  and  are 
called  civil  injuries  ;  and  secondly,  public  wrongs,  which,  being  a  breach 
or^oneral  and  public  rights,  affect  the  whole  community,  and  are  called 
ctinm  mii  mtsdemesnorB- 

The  objects  of  the  laws  of  En^and  falling  into  this  faurfold  division, 
the  present  comnMiitaries  will  therefore  consist  of  the  four  following  parts . 
1  ■  TV.  ri^t*  of  permu,  with  the  means  wbeieby  such '  rights  may  be 
^WLlcguired  or  lost.     3.  T^e  rights  of  things  (1),  with  the  means  also 
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W  OF  THE  RIGHTS 

<rf  Kqiriring  «nd  lotiwg  them.  3.  FriuaU  uronrsi  or  avH  JnjuriaB ;  with 
the  means  or  feJressiDg  tTiem  ^y  law."  t  P^'i^  virongs,  or  cnniea'aad 
QuedemeaooiSf-with  tlie  mekns  of  prevention  ani}  pusi^Hin^Dt  ('^2). 

We  are  now  first  to  conaider  the  right*  of  ptrtons,  vi^ilh  the  maana^ 
acquiring  and  losing  them. 
[123]       Now  ^e  rights  of  persons  that  are  commanded  to  be  gbswrred 

every  duzen,  which  are  usually  called  civil  dutiet ;  and)  second^,  such 
s«  belong  (o  him,  which  is  the  more^popular  acceptation  of  righU  or  jura. 
Both  m^y  indeed  be  comprised  in  iTus  lauer  division  j  for,  as  3l  bocibJ3u- 
ties  are  of  a  telative  nature,  at  the  same  time  that  ihey  are  dueyrom  one 
man,  or  set  of  men,  they  mustslsn  be  due  to  another.  )  But  I  spprebend 
it  will  be  more  clear  and  easy  to  consider  many  of  ihem  as  duties  required 
from,  rather  than  as  rights  belonging.  b>,  pottleulai  persoai.     Thus,  for  in-  < , 
.  stance,  allegiance  is  uHually,  and  therefore  most  easily,  confeidered  as  the  ;,l 
duty  of  the  people,  and  protection  u  the  duty  of  the  magistrate  ;  aiid  yet 
they  are  reciprocally  the  rights  as  well  as  duties  of  eacli  other.     Allegi- 
ance is  the  right  of  the  magistrate,  and  protection  the  right  of  the  people. 
/      Persons  &!bo  are  divided  by  the  law  into  either  natural  personsj_or  aiti- 
;    ficial.     Natural  persons  are  such  aa  the  God  of  nature  £braie3  us  ;  aruiicial 
1     are  such  as  are  creale4  and  devised  by  human  laws  for  the  ^urpuses  of 
\  Mwlety  and  government,  which  are  ciHed  cot^ratibns  or.  bodi^  jiofiucT^ 
The  rights  of  persons  considered  in  their  natural  oapacities  are  also  of 
two  sons,  absolute  aiii:|  relative.     Absolute,  which  are  such  t*  apjj^issili 
and  belong  to  parti culsr  men,  mersly'as  Tridividuals  or  sla^^B^eraous  ;  j«-* 
IstivQ,  which  are  incident  lo  them  as  members  of^socioty,  £u  BtM^R  Ut 
varioua  relations  to  each  other.     The  Arst,  that  Is,  absolute  rig^U,  will  be 
llieBul)Jeot  of  the  press iit  cfiai^et. 
,       B^  the  absulute  rights  of  individuals,  we  mean  those  which  are  %a"u, 
{    didir  primary  and  strictest  sense  ;  such  as  wmild  belong  to  Aur  ]^rsou 
'■    taerely  in  a  state  of  nature,  and  whjch  every  man  is  entitled  to  enjoy,  wKe- 
^  ther  out  of  society  or  in  it.  i  But  with  regard  to  the  absolute  dvliea, 

[*1S4]    which  man  is  bound  *to  perform  considered  as  a  mere  individ»alt 

it  is  not  to  be  expected  that  any  human  monic^iij  law  eboald  U  , 
sll  explain  or  enforce  them.  For  the  end  and  isWnt  of  such  laws  being.  \ 
only  to  reguUte  the  behaviotir  of  mankind,  >8  they  a>9  xuitnbars  of  iiocie-* 


in  oT  ihe  brce  of  ih*  wan]  H*[n*  b)  lui*e  no  oilier  dlQVnner'ilmB  ttie  ka- 

*of,'  Ur.  Cbristiin't  •b)«ctian  bsooBKi  tar  tithatiinf  thiiaiynjMiiair,*nditHU,lI>*  rSMiH 

(wciwl.  nfufi  kMlceimn;  for-lti*  ei^miioB  riftitaS 

13)  Till  diaiinction  betweoa  mnltmmgt  thing*,  qra  righ(o/ii  liorfv,  la  cAiitni} lit  tb» 

«iidpHM>eiirini^'i9inotalnleIli|nb1(i,aDi]inore  Miom  dT  Iha  KS{1ii)i  IcntlU^;  tn  wiy,  ». 

■BBuiMdy  timiud  \if  ih*  ealun  of  iba  ub.  niJM<(j,  t.  rigbt  to  n  iKiu.   T1ie  diilnniae 

jacu.thuihadutincrimi  bciiirMn  Airi^t^  intendsd  by  Iha  )q«ni«d  ju3u,  in  i)ii  firn  (m 

Umgi,  ud  tkt  n'gha  tfprrmuf  lor  b11  ri|ht*  buoki,  spimn.  In  k  ftcat  Onice,  lO  hm  that 

vtuttier  miitt  lie  thsrigblsof  certain  fwreoni  oflhe  lignu  oTpenatM  ia  putfie  Hationa,  uhI   . 

toOMtaiDlhins*.    Brary  ligltl  iaiasiaied  loa  itwrilhtaBrpanonahipuiBWraliUioiK     But. 

eaitain  chaniciai  or  reluion.  »hich  aach  indi-  *a  Iha  ordar  oi  lejil  lai'ijecu  l>,  in  a  peal 

Tidual  bran  in  aouiety.     The  riihu  oT  king*,  meaaure,  artiilnTy.  bw)  dnM  not  admli  ofllMl 

bida,  jud|«t,bu«lianifa,<iithan,liain,^raW  nsihaswiical  wnitttinant  ftltrra  «ro  |.nipi>4 

MfB.udawupnUiWaiilldipARdcnlupaBtlM  liqn  ffimnlBt  ■noibar,  it  HThA|»  "auld  ba 

(wpactivrrhiineienof  ihPdBirnaDi*.    Thoe  difficult  lottbooTpi  Iny  meihod  mm  mtiirso- 

(ighu  ini|[lil  •{lain  be  diviilnl  nu  ii|bta  to  hHy  tbaatlut  which  ilwleanmljBdjn  baa  pn* 

fcaaaaa  oeruin  thini:*.  and  the  right*  to  do  aued,  and  whieb  wa*  tint  siifietied  by  Lsrf 

nitain  artians.    Thii  l»iirr  cUu  uf  tiKtei  C.J.Uale.    Sn  Ualt'i  Aiudyii -ff  the  In' 
cooatiiuie  pdwEn  aud  aulhiiiiijt.    But  t|i*3i* 
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dF  rsRsc^ra.  m 

tf,  ud  MBad  in  variOm  ralaiioiu  to  owilr  «dwr,  tbny  litvs  eoits«finimtiy 
Mcoucrn  with  any  otker  tat  soviBlacralaiive  dutits.  Lei  a  man  dwt^ 
fcn  In  •rnr  »o  abaadbaad  in  his  princlplf  a.  or  vkioat  in  his  practioe,  fm>* 
riM  the  keeps  UawlcWlDMa  to  hinraelf,  and  does  noi  ofTelid  against  Hi* 
nht  of  public  daceney,  be  ia  out  of  the  reach  of  human  taws,  dot  if  h4 
anJin  hia  vicea  public,  though  thoy  be  neb  aa  seem  principalty  to  affect 
UsmIT.  (asdhinkennMS,  or  die  Hke,)  thejr  then  become,  by  tiie  bad  exampla 
ill«y  Ki,  of  pmuciotn  effects  W  aociety ;  and  therofore  it  is  then  the  hnel 
MM  of  buinsn  laws  to  etfhiect  them.  Here  the  cireumttance  of  publica- 
tioB  i«  what  alters  &a  natsre  of  dio  case^  Pubtie  eobrlety  la  a  retaiiro  J 
Jgt^,  Bwt  (hereforo  enioniei  fa^  onr  laws ;  pne^  abbrlety  ia  an  flbaduW  ' 
i{iKj|"iih[cfa,  whether  it  be  performed  or  not,  human  tribtmala  tan  never 
know  ;  and  iherefore  they  can  never  enforce  h  by  any  civil  aaiKtion  (3). 
Bit,  with  tcBpect  to  rights,  the  case  is  different.  J  Hnrnon  laws  detine  and 
psforce  as  well  those  rights  which  beh>ng;  to  a  man  considered  aS  hi  in' 
dirids^  ■•  those  which  belong  to  him  considered  as  related  to  Othera. 
/  For  the  priacipB|  aim  of  societyji  to. protect  individidalB  in  the  Cfjoy*- 
I  meat  of  t^e_ai>giIHirnjgEts,  which  were  vesteti  iii  lberti~by"the  immuta- 
^  law  s^oTBBUm ;  bit  wMch  ootdd  not  be  prcteTv eil  in  peace  wilboiA 
dial  rautuol  aasistance  and  inierconrse,  which  is  i^ined  by  the  institiilion 
of  friendly  and  socdd  communities.  HenM^^TToUows,  that  the  first  anfl 
firiniary  end  of  biimsn  laws  is  to  iMuntifn  and  regulate  these  absvlutt  rightft 
of  iniltiiduals.  f'Sitcli  rights  ts  arc  oocial  and  niative  result  from,  and  are 
fmterior  lo,  the  formation  of  states  and  societies  .  so  that  To  maintain  and 
TMul^  these,  ia  clearly  a  aubaequent  conaidemdon.  And  therefore  tbk 
^ncipal  TJew  of  haman  laws  is,  or  ought  always  to  be,  to  explain, 
protect,  end  enforce  poch  ri^le  aa  are  absolute,  which  in  •them-  [•125] 
•sItss  are  few  aad  simple  t  and  then  auch  rights  as  are  relative, 
which,  Eiruing  from  a  variety  of  connexiona,  will  be  far  more  nrnnerottt 
ind  more  complicated.  These  wlD  take  up  a  greater  apace  in  any  code 
sf  laws,  and  hence  may  sppear  tt>  be  more  attended  to,  tliongh  in  reality 
ihey  are  not,  than  the  rights  of  the  former  kind'  I>et  us  therefore  pro- 
eeed  to  examine  how  far^l  laws  ought,  and  how  far  the  laws  of  England 
actaaHy  do,  take  notioe  of  tfaMe  absolat*  rights,  and  provide  for  dieir 
iwiitg  arcDri^. 
LOte  absolute  righu  of  nan,  ooiuidered  as  a  frCe  agent,  endowed  wiA 
dneerament  to  kiraw  good  from  evil,  and  w^h  power  of  choosing  thos* 
aoMures  which  )^<p*u  W  biia  to  he  moot  desirable,  are  nsually  summed 
ap  ia  oBA  gen«i«l  nppeflttion,  and  denomhiMed  the  natural  liberty  of  inan- 
tind.  Tliis  natmal  Ui«Tty  consists  property  in  a  power  of  acting  as  one  t 
diinka  fit,  without  any  restraint  or  control,  unlesa  by  the  law  of  nature ; 
'*^<Pf  a.  right  inherent  inns  by  birth,  and  oneofthegif^  of  God  to  man  at 
£s  creation,  vvhe a  he  endued  him  with  tbe  faculty  of  freewill.  But  every 
roan,  when  ho  enters  into  socte^,  giros  up  a  port  of  his  natnral  liberty, 
M  the  price  of  sp  valuable  a  purchase  ;  and,  in  consideration  of  rr --■"■ — 

(l)Ttibdi«inrrti*nM«aita<n«*B<ra4a*-  tf—in 

I>iMtkM«nhir«Tba*rnnyHlna,ark*  ssd  dn   , 

*waiilui  tta  loand  lnwmJ  mnwttv.    Tbs  nd  BrirKiiwI  lo  rpprai  and  MIdw,  nn»t  ithe 

■tniMnuiiu  ot  pnl^astion  M  ariintM  vT  be  niimmi  ind  eriminid  lo  «>nim«n«.     Ha- 

Miwilm  BioBigtey  tg^  tmidtmaii 4tpn'kf,  nro  l«w»prc*(l.il  erery  .rhem  die  (uiHt  *>)• 

MTihcrlbp  HiDn  «f  Hw  pwilibmnl,  hut  lion,  but  punishiMnt  eu  ddIjt  b*  ^  SSOaS 

*>■«  •bor  ibe  intiinaie  nMulMr  of  iha  qostiM  t/dMMtioo. 
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M  OF  TRB  BICHt^ 

iha  adnfclageB  of  imMal  oommatea,  obligM  himMtf  to-  oonronn  to  tlioM 
kwa,  which  th«  camBinai^'  hu  thought  proper  to  eslablish.     And  ihii 

riu  of  l^al obsdienco  uid  conformity  is  iiilinit«]yinore  derirabl«  thsn 
wild  and  savage  liberty  wi^  b  sacrificed  to  obtain  iL     For  no  mia, 
dial  eoDsiders  a  moment,  would  wish  to  retain  the  abeoluie  and  uncoa- 
trolled  power  o(  doing  wbaterer  he  pleases  :  the  consequence  of  which  is, 
thai  every  other  man  would  also  mive  the  same  power;  ind  then  ih«r«  , 
wotild  be  no  security  to  individuals  in  any  of  the  enjoyments  of  life.     PoH-    \ 
tical  therefore,  or  civil  liberty,  which  is  that  of  a  member  of  society",  ik  no      t 
otKerlfian  natural  liberty  so  far  restrained  by  human  laws  (u\i  no  fartben      ' 
•s  is  necessary  and  expedient  for  the  general  advantage  of  the  pwblic  le).  fi^ 

Hence  we  may  c<dlect'that  the  law,  which  restrains  a  man  frmn  ' 
[*126]  doing  'mischief  to  his  fellow-cituens,  tbongh  it  diminishet  the  bk- 

tural,  increaaes  the  civil  liberty  of  mankind  ;  but  tbK  every  wan-         : 
loa  and  causeleaa  reairatn*.  of  the  will  of  the  subject,  whether  practised  by 
a  monarch,  a  nobility,  or  a  popular  assembly,  is  a  .degree  of  tyranny ;  ni^, '       ' 
that  even  lawa  themselves,  wWher  made  with  or  without  our  consent^  if         ' 
thev  regulate  and  coastfxia  our  conduct  in  mutets  of  mare  indifference,         I 
wiuKMit  any  good  end  in  view,  are   reguladons  destmctive  of  liberty :        ! 
whereas,  if  any  ^blio  actva^tage  can  arise  from  observing  Such  precepts, 
the  control  of  our  privale  inclinations,  in  one  or  two  partdcular  points,  will 
conduce  to  preserve  our  general  freedonl  in  others  of  more  importaBce  ; 
by  supporting  that  state  of  society,  which  alone,  can  secure  our  indepen- 
dence.     Thus  the  statute  of  King  Edward  IV.  (d),  which  forbad  the  Han 

Sintlemen  of  thoae  times  (under  the  degree  of  a  lord)  to  w«ar  pikes  opoa 
.  eii  shoes  or  boots  of  more  than  two  inches*  in  migth,  was  a  law  that 
savoured  of  oppression ;  becaose,  however  ridicldoHS  the  fashion  thea  b 
nse  might  appear,  the  restraining  it  by  pecuniary  penalties  could  aerrs  no 
purpose  of  common  utility.    But  the  statute  of  King  Charles  U.  (#},  (4), 
which  prescribes  a  thing  seemingly  as  indifferent,  (a  dress  Cor  the  drad, 
who  are  all  ordered  to  be  buried  in  woollen)  is  a  law  consistent  widi  public 
liberty  ;  for  it  encourages  the  staple  trade,  on  which  in  great  measure  de- 
bends  the  universal  good  of  the  nation.     So  that  laws,  whan  prudently  } 
framed,  are  by  no  measa  subversive,  bat  rather  introductire  of  liber^  ;/ 
for,  as  Mr.  liOcke  has  well  observed,  (/)  where  there  Is  no  law  there  is  no 
freedom.    But  then,  on  the  other  hand,  that  constitution  or  frame  of  go- 
Terament,  that  system  of  lews,  is  aiotte  calctdaied  to  maintshi  civil  libsr^,  \ 
which  leaves  the  subject  entire  master  of  his  own  eondttctf  except  in  ibai»  ' 
points  wherein  the  public  good  requires  some  dincitan  or  raatiuBt  (0). 

«)  Ihnttu  i^, fWj  Hifw /Mr*  KM,  iM       (■)  »Cu.  O.  it.  1.4^  t. 
fmdjvijnUtttmr.    hX.l.l.l.  (/)  ObQot.  p.S.>tT. 

It)  RpHsted  br  •>»■  M  Oi».  m.  c  106.  UBti,  whioh  enn  tf  tin  moM  eminflil  wii 

(S)  Tliiii  HCtion  i*  iHM  oT  lb*  terjr  (tw  in-  ten  and  ct%tan  bts  fcmrdtjr  randmndK]  n 

tflligilila  daicnpuou  of  libntj,  wbisii  kara  leltnr. 

hrlhcun  been    conumniksted  u  iha  moM.  Tbe  Jt&vter  fwffikt  AtinvCi,  or  the  libaitr 

Thaufhi<MluMtionudakiquena*in)dt  ■!««  of  darn*  ovcrr  thing  which  ■  nuin'i  pamiiisa 

tiiTC  eihianed  ihtir  Hona  onai  this  fiiTMr-  urge  him  lo  Utioipi.  or.hii  flferglk  nnnbln 

lla  then*,  jret  raaaai  bu  nada  an  liula  pm-  Ub  lo  cBlECt.  M  mrmib  (»acitr ;  it  i(  the  li 

|re»  in  aMertunini  the  Mitiin  and  hoonda.  bnn  nf  a  qi^n'.  and  aat  Itaa  librrfvofa  man. 

riMrflibenT.thnt  itinoanTnjr  fewiuihafs  "Honl  or  satarvl  Nlnrtv  (in  the  •nwla  ■( 

■DdceiLaitliaraf  lliii  at  of  any  olbar  oouMrr,  BnriaDnqai,  ah.  3. 4  1&.)  it  iba  rirht  «hiahii» 

rtiah  can  ftirnuh  tha  atodimn  t---  — '■ — '■ —  -  -" '■-■  -'-'= ■" '  ■'■— 

■Widar  with  ft  olcu  and  eooalManl 
tU*  idol  of  minkmd.  I  ihall  hen 
Join  Ibadiffanat  notit 


IbaroouMnr,  BnriaDnqai,  ah.  3. 4  1&.)  it  Ihe  nrht  «h>alia» 
and  MrioM  Mn  (iTO*  toatl  mankiad  of  diapoaingof  iheii 
U  acoaanl  of    paiaoiB  asd  ptDpaHr  alkar  thn  manner  thiT 

It^lhtWMd'  OMititlaBwr  ihair  aetist  witiiia  iha  Ua<lk<^ 
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OF  pxBsona  m 

The  idaa  and  praetiDe  of  4hU  priiiicBl  at  civil  Iftei^  flouri^ 
b  their  higfaest  vigoui  in  these  kingdoma,  when  it  faUi  *littl«    ['lllT] 
ibnt  of  perfection,  uid  can  only  bo  lost  or  doatroyed  by  lb*  bAly 

Ow  tiv  of  nilura,  and  Ihat  the;  do  not  an^  that  ihcra  ihoald  be,  in  all  timet.     Bulbelbn 

Wt)  ibuu  it  la  )iH  prajudlo*  of  any  otbn  anj  arrioni  «peri<nenl  ii  made,  we  onglit  t« 

■n.*  be  omilooad,  in-  Ihtl*  Im  (ban  maihBwliwI 

Thia  ii  ftoyueiill^  amlbusdnl.  and  vna  bf .  damnnWiaUim.  Unit  we  ahall  not  aacnfica  inlt- 

At  iMmcd  Juilge  in  thii  nrj  aeclion.  with  alance  to  form,  ihg  end  to  the  meaoa.  or  ai- 

«n(e  liijertjF.  ehaiige  piewnl  poawMien  for  future  [injapwrta. 

CiTil  liberty  ia  vail  definad  bf  ■""  aodior  la  It  ia  tnie,  tkit  ciTJl  liberty  may  aiiat  in  M^ 

be  "Itiit  or  a  mcmlier  of  aociety,  utd  ia  no  ,  feclion  under  an  abaolule  iDODUch,acaordin( 

•An  Ihin  mhturat  tittrty  *o  fai'  iMtminad  by  to  tha  well-kaown  rene : 
bunaa  liiii-a  (and  no  fartbar)  a*  it  naoeMary 

■BdeiaedieMt«rilM|eneialMlra9lag«ai  tlka  FaBiungt^^idiqiiit-tiilfrinc^tTidM 

pnUie,'*  Strvilnim,     NwtmaM  librrlai  fraiinr  nUt 

Hr.  Pd«y  bcfim  bii  •lecllnttehaiitM'iipOTi  Qmmm  ni  rtgt  p&.                                  Cunt. 
cini  libnty  nf/tk  tha   {oOmnof  delnitioB: 

"  Ci*il  lilieny  n  tbe  not  being  mtraiiwd  by  But  what  asoarily  can  the  antganta  han  loi 

uj  Uw,  hut  what  eonducaiin  a  freaterdo-  the  lirtuei  of  hii  niccensor!     Ciiil  liberty 

ine  to  tbe  pabHo  wallkK."     B.  n.  «.  0.  cu  nlytwawsui*  wbaratha  king  haiBopow. 

Tbe  Aivlibiihop  of  York  bag  defined  "dril  er  to  do  wrong,  yet  alJ   tha  prarggtiiiea  to  d« 

T  lenl  ribarly  to  be  IhU  which  conaiata  in  ■  good.     Under  auch  a  king.  »ilh  Ino  houan  of 

bUuhtd  Uw  impoaea  br  the  pnduf  tba  eim>>  nliaoca  that  ib^  will  ntainand  trananM  Iks 

nunliy,  to  which  iha  partial  good  of  each  in-  hltaiinga  of  civil  md  political  Ubt^y  to  ibi 

diri.l!ul  ia  oiili^ed  u>  give  pines.*— (A  eermon  Uleal  pollerity. 

(caadied  Feb.  31,  ITTt,  p.  19.)  Thera  ii  anotiiar  eoifiimin  notion  of  libei^ 

.  Alt  ilieae  iliree  definitioni  Of  oiiil  libera  wUoh  i*  BMhiu  mora  than  a  fraMkn  bom 

in  cIfit,  dialincl.  and  rational,  and  it  ia  pro-  confinement.     Thia  ia  e  pun  of  citil  liberty, 

U*  ibey  were  inicndcii  to  funrey  craeily  fatit  it  being  the  n»at  important  part,  aa  a  man 

tha  Hme  ideaa  ;  but  I  am  inclined  to  think  in  agtol  oan  baM  itia  tnrei9« and  ■  iijiijiimil 

Ibu  the  definilinn  giren  by  the  learned  judge  of  few  rigbla,  it  ia  nr'  lEnm  oalled  litiany. 

iatltenBatperreBt.  aiihere  are  maynatrainti  But,  wliere  impriaonmenl  it  necenary  Ar 

bjaaiural  hiw,  wbMi,  though  the  eetaliliihed  ibeenjaof  puUie  juatlee,  or  the  aafely o««ka 

liTTilniaiair  iiifiiiiii.  jiil  il  iliiiia  mil  laiialiiaiirl  oommuuty,  it  ia  parleclly  OBnaiatanl  with  tA- 

rmne.  *il  lilwrty.     For  Mr.  Paley  hu  wail  iibunni 

In  the  dafiniiioH  of  niTil  llbaity  it  ongbt  to  Hut.  "  it  i*  oat  (be  rigoor,  bat  the  IncipeilieA- 

bg  aadtntuad,  or  lather  aipreaaad,  thM  tlie  eyof  Uwa  aad  acta  ol  aulhoFily,  whtek  laabat 

reiirami*  introduced  hr  the  law  ahnnld  ba  tMm  tynanioaL"     (B.  ».  a.9.J 

cqud  ta«ll,  or  aa  andk  a*  u  the  natiueof  Thia  ia  agreeable  la  thai  Bolionof  d>il  &■ 

Uiinga  will  admil.  beity  anMrtained  by  Tacilua,  one  who  wu 

Politiod  JibeitymaybeiMiiadlabelbeee*  well  aciiiiuntad  wiA  Iha  principleaof  htuiaa' 

'  ich, frooi  tba  oootlilutian,  form,  nature  aadoiimaogoveninMnla,  when  heinye, 


inl  aamreoflbe  eaiabliahed  nvemineM,  itka     CglAawi  rmfnMidir  ptmli  jmm 
.    tahwetaeDtoTCinl  libBity.     no  ideaaordefi-    —larM  ganaaiHuai  fmlti,  HKnium 
ninfniah^h  llvn  thoaa  of   pim  Ititnattm.     Do  Hnr.  Cer.e.  43. 


dril  and  politic*]  litirrty ;  yal  tbcy-are  gene-  It  if  ven  larpruini  that  the  Inamsd  earn* 

nlh  canhiundcd ;  and  tba  latter  eanrwt  yet  mantatot  ahould  sita  witb  approtnlioa  (p.  B, 

ctaiauappiopiiaUnaine.  Tbe iMnvd liid|4  and  12t.)MKllhtt  Moateeqateu  ahoald  adaTt 

*K>  politicHi  and  eiiil  liheily  iodiaoriininata-  (Ik  ai.  o.  13.)  that  abeurd  dafinitivi  of  libettf 

k:  <Miii  wddM  perhap*  be  aonTenicni  iiai>  given  in  Juatinian'a  Inilitutet:  FWaJJaatnui 

■Hndr  IB  use  lh<M*  teras  m  the  napeotira  aMilciBifii*yiiHniih<,iiMnarf*i,«(yB>«pr«- 

1 ._._!     -  lo  ban  aoffle  find  tthte'.     Tha  liberty  hsfe  defined  iinplira  ijt 

leal,  wUoh  in  their  imry  «u  ia  peimiiEed  to  do  whsievw  ii  mi 


•pacific  denoBiartiMi  of  ideal,  whioh  in  their    tmry  tat  ia  peimilEed  ti  „ 

MIoK  in  to  widely  diStiast,     Tbe  laat  ape-  ibiiuddea  by  an  niatmg   Uw,  and    pF-haf» 

OaeTlibarty  has  pnbablyttOfethan  the  leal  whatever >•  not  forbidden  to  all.     The  land 

entied  ibe  attantiea  of  Maknd,  and  parti-  •<  aeeaaa  U  lefet  to  a  raatnim  eBainM  U«, 

wany  of  the  p»ple  of  Bngbnd.    Civil  Ii-  In  ereiyooaMry,and  urfdatallcircumatanoaa, 

■ntf,  whiob  ie  mtbiag  mora  then  the  iMni-  the  euhjeoM  poaaaae  the  liberty  daaoribed  b* 

tnl  adMuau>li«  d^aqul   aad  MpadieM  Ihii  dalaiiioa. 

k*B,iheyb«>olen(aBioyM  aeariy  to  aa  great  WheB*nttMoneM»egioJ(aniBedandeha» 

~  — —  —  - —  >- ■  — J >—  .  ed,  or  i(  diiran  !•  hia  daily  toil  Jly  a  mercilMa 

mailer,  be  atUI  letaina  Ihit  apeeiea  of  liberty. 

. J  or  that  littU  lawcr  of  anion,  of  which  fbiaa 

itil  liberty,  ,    '  ■    ■           •        ■              .      "          "  ■ 


Hmaania  ia  ibe  ooneikution  of  the  govers-    pnaeyi  fiaaiit,lfii ImM wigtrtm,  f>n  auaiaal 

■■aL    MaaofaMhaninaHaiiddiapoaitioae    Botioot of Ubem. 

ihua  will  be,  and  pcrhapa  it  w  la  be  wlahed       So  fiu  the  editor  )hsi«hl  it  pnwer  to  !•■ 
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m  or  TUB  moHTs 

or  demeiA*  nf  {tt  mtiMt  t  dn  h^MMm,  wni  of  cmne  tkelawt  of  Eng- 
Lmd,  being-  {MciSuly  adNpteci  ta  die  piecerratioH  of  tbis  iiraattmabb  bless* 
ing  even  in  th*  «iewiA9t  «ubi«cb  Vtry  dWumBt  ftom  lln  mudorn  comii* 
tutions  of  other  states,  on  ihe  continent  of  Europe,  and  from  the  genius 
of  the  imperial  law  ;  which  in  (general  are  calculated  to  vest  an  arbitral^ 
and  deflpotic  power,  of  controlling  the  actions  of  the  aubject,  in  the  princt, 
or  in  a  few  grandees.  And  iWa  spirit  of  Bberiy  is  to  deetity  implanted  iii 
our  conalitution,  and  rooted  even  in  our  very  Hoil,  that  a  slave  or  a  negni^ 
die  moment  he  Ituids  in  England,  fUls  under  the  protection  of  the  laws, 
tnd  to  far  becomes  a  freeman  {g) ;  thoQgh  the  master's  right  to  his  serrice 
ma;  potsiUy  still  continue  (6),  (7). 

>  The  ftbsohite  Tights  of  every  Eggliehman,  (whi^,  tidten  in  «  politics] 
and  extensive  sense,  are  usually  called  their  libertieB,]  sa  they  are  founded 
on  nature  and  reason,  so  they  are  coeral  wi^  our  form  of  govemmMit ) 
though  subject  at  times  to  fluctuate  and  change :  their  establishment  (ex- 
osUent  SB  it  is)  being  auU  hnniMi.  At  some  times  we  have  seen  them  do* 
pressed  hy  overbearing  and  tyrannical  princes ;  at  others  so  luxiniant  aa  ' 
even  to  tend  to  anarchy,  a  worse  etate  than  granny  itself,  aa  any  gorem- 
meiU  is  hotter  than  none  at  all  (6).  But  the  vigourof  our  free  conatituliot 
has  always  delivered  the  nation  fhim  these  embarrassments :  and,  as  soon 
■•  the  convulsions  oonaequsotos  the  struggle  have  been  over,  the  balance 
of  our  rights  and  liberties  has  settled  to  its  proper  level ;  and  dieir  funda- 
mental articleshayebeeniiaintijine  to  time  asserted  in  parliamcDl,  as  oflea 
M  they  were  thought  to  Im  in  danger. 

(f)  Silk.MS.    BMdkH. 

pM  w  tha  •tadnt  lbs  diffMinn  li... 

al  tha  word  libtrtf  ;  t,  wan)  whicb  iL  ii  of  tin  DDniiniiiT  -, 

Moxwl  importance  10  ii«nliirKl  ibrt  diey  rfionW  irtiicfc  iha  .._„ ^ 

•leMlj  oompreliend  J  lor,  ihoufK  ■  gmiiiiiie  pablanf  cniarinf  inu  with  hi*  nuwr.     Sm 

(pirit  of  hbejyi  ii  U»  noblui  pinnpta  that  ^a  ^M. 

can  anhmn  tb*  hetrt  of  man,  ytt  Ubattv,  in        (7)  The  rtudm  im)'  panua  Iba  <■«•  at 

■II  limn,  hu  been  the  clunoui  of  meu  of  pro-  Fortir>  v.  Cochrane.  2  8.  unit  C,  446. 3  D.  >a4 

Bipla  \irBt  and  dapenta  femiMi :  falti  U-  ft.  STO  S.  C.     Thp  jtiri^cnla  in  Rhioh  mn 

kvlatir  vtcmbulian  liirtidi  til  w.^apF^Hni  ^  -*  lumiDDIn.  wofwintf.  and   cloqnent."     TiM 

^mtra,  n  jmitiomi  trinon  atArf  ipei,  nui  fir  plicitnm  of  iha  aaae  « ;  "  Whera  negiiiea  !■ 

mteirdif  habnaKi.    (Tac.  1 1  Aim.o.  IT.J     And  ■  atata  of  t]nerf,  in  ■  crHonj  of  Spam,  •» 


Petitf  oaniain*  not  len  inith  and  alaqacnae :  itfage,  and  weia  ncfi^ri  on-brniirl  n  Biitiik 

"Ha  ihu  gaelhaboal  to  pcnuadea  nmhitiida,  veatel  efiiiii,  nliilill  site  wiu  (lotioncd  otsB 

Am  IMt  are  not  *d  well  fnvflrMd  M  thaj  Mmd  cwnan^d  by  Ida  Majm^'a  >mia  fram  tba 

mgalHibtfiihallnaTarwaat  atUDtitaaad  h-  Ctiited  Blatci  in  tine  ofmri  and.  after  IM 

nwralile  heHrcra."  lioa  giren  to  the  offtnun  eooimandiBini  tba 

The  edlioi  Mnnot  bol  (Aetiah  own  ■  conft-  awtion,  the!  thrj  n-cre  mnni  h»  slam,  tht 

<ml  b^ie,  that  thej  who  aoiiuin  the  miMt  in-  otfiaer  enried  ihem  >d.  and  Ictt  I)i#ri  ai  a  Bri 

tfiiu(eacqualnriince«ilhtbelBwenidtheooit-  iMi  ooloay ;— h«>d  ihni  nsH  »ould  not  Hate 

BitDTion.  will  alwuya  he  tfae  moil  cMirincad,  tkia  (viinirv  ngninn  the  oINof  ta  for  haTtwoiina 

Am  to  be  fi^e.  iaio  Mie  in  ■  doontiy  when  and  diMininK  inrh  r>p;tD»,  tian  though  1^ 

tke  Ib*i  are  jnal,  eTpedianl,  and  BspvtiaUT  ttw  Iri  tai,  wheatca  tbtj  eusped,  alararj  WM 

afaniDiatered,   imd  where  tHa  tubjecia  h*f«  (MrBilled,"  , 

peiH«et  aacnirirY  that  thrj  will  aTar  conlimM        (B)  Lord  Cinndaii  oonchided  hU  '    '      "' 

ao;  and.altowinitar  »me  ilighl,  and  pcHiap*  b  tha  aaaa  of  pcaenl  wairanU  in 

imritable  itnpeifecliDBe,  tint  ta  be  fxa,  H  la  trardt :  "  0th  word  mora  far  ovne 

ba  bom  and  to  liie  Drder  the  Eagliab  cnaiti-  an  no  adwMSlaa  for  libcli      '" 

taiioiL     Hmc  rrlinfa,  fsat*,  QiimMa,  yam  nu*t  ael  their  fiicpa  againx  mem,  km  wbos- 

Mtu  Mnfima  hivtdilatwm,  tM^trm  weM  rtH-  mr  thaf  tone  b*hr«  na  and  ■  jury.  w«  fttall 

finoU.    Cto.  4  Phil.  ael  onr  TacM  BfaiMI  Ihem  ;  and  ir  Rriai  da 

(6)  It  i«  not  to  the  uil.ar  tatbc  air  oTBiit-  not  pmenl  them,  they  mif  prove  fatal  to  U- 

lud,  Alt  nagmea  ara  lodebtedfor  IheW  liber-  herly,  deattej  gamntmenl,  and  tniToduce  a>- 

If,  taM  to  Ihe  efficarfof  tb*  writ  <rf  italm  ear-  aRhj;  but  lyrannr  ia  bene t than  anarehyiand 

■Miwfaich  run  only  tie  eiecoted  bjr  Iha  ah*-  ifaa  (rem  goHmBtnt  batter  than  mneaiatt.* 

■Iff  iaan  fii)(liah  enii^.    I  da  Mi  MS  Inw  i  Wiii.tn. 
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Vmn,  br  the  gnm  ohufev  af  libsnwa,  whi^  -wu  oli}Bji»g4,  .8wo.<I  ip 
kud,  TrbTR  ~Ktl^  Min,  ud  tf^erwafda,  with  soiiw  a][eitfti(Kii,.cw^iSi>(l 
IB  jmrtianieht  by  King  H^ac  tlte,  Xbud.Jui-Bliat.  Which  charter  foouin. 
itiny  law  aew  f^KAts;  but,  a»  Sir  Edward  Coke  (•&)  obwnres,  wu  ibf 
the  most  put  declaratory  of  the  prHMipal  pouui^  of  the  funda- 
nnttal  'laws  of  Gii)^aad  (9).  Aftervwds  ^  lh»  autula  oaHed  ['126} 
mnJuKMu  tartarvm  (i),  wherebyibesT^t  chaner  is~3lTecte3  to' 
6<i  alluwBd  aa  lliB""co"mroon  law  ;  all  judgments  contrary  to  it  "are  BecUred 
rmdi  copted  6f  n"srr«Rl«V^  to  be  sent  t»  all  cathedral  churchoa,  ami 
tttid  twice  a-year  to  the  people  ;  and  aeetenoe  td  axcomiauni cation  is  di* 
rcctsd  to  be  as  ceMtastly  deaonnced  against  all  those  that,  by  wonl,  deed, 
or  coHBsel,  act  coairary  thMatb,  or  in  any  dagree  iafrinKs  it  Next,  by  a 
DHikitude  of  Hubsequent  conobpiatiiig  ataiutes  (Sir  Edward  Cdte.I  thiiik, 
reekaiw  thirty-two)  (i),  (to»  itt  firsi  £dwa*d  to  Henry  the  Fourth.  Then, 
aftet  a  long  interral,  by  tte  Mtitian  o/*  right ,'  which  waa  a  par liamenta^ 
dii^laMtiori  pTtti^iftt'^?'"'  plfhe  people,  osaenled  to  by  King  Charles  th« 
.  .^^U^ilie'hesiliaing^^  his  reign.  Which  waa  closely  followed  by  lb* 
atifl  mora  ample  cancMaioD*  nade  by  that  unluppy  prince  to  hia  parlia- 
jsmt  before  the  fatal  rupnita  between  them  -,  and  by  the  many  s^utary 
laws,  pttftictdarly  ^fl  tnjt*"  .yirpm  upt,  pMmH  nniliir  Charles  the  Segppj- 
•ffttkaM*  gurryi— i  '!■'  lujij-jf— %|.i.f^Trxr^1-.,:;;r;:;.'j„i;.'./,»3't.y  {(^^  lords 
and  conmona  to  tbK^P.iii|):e.  and  PiioctlBB.ot  Qfaaae,  13th  of  February, 
1688  ;  anil  olWrwarda  eaaeted  ia  parliaoient,  when  they  became  king  and 
^■eSr^.  which  deeWatuHi  cotualudes  in  these  remarkable  words ;  "  and 
ih^  do  claiik,  dwaand,  and  insiet  upon,  a{l  and  singular  the  premises,  aa 
(hew  aadottbted  ri^ta  and  liberties."  And  the  act  of  parliament  itself  (0 
teoogsixea  all  and  singular  the  righta  and  liberties  aaserted  and  claimed  ia 
the  aaid  dedaration  to  be  the  true,  ancient,  and  indubitable  rights  of  the 
pe<^le  of  this  kingdom."  Lastly^  these  liberties  were  again  asserted  al 
the  coinmenceniml  of  the  present  center,  in  the  act  ej  fettlement  {m,, 
whereby  the  crowo  yaa  Iliniied  to  his  present  majeaqr's  illustrioua  houeu  r 
mi  some  new  previsions  were  added,  at  the  same  forlunale  nra,  for  bet- 
ter securing  our  religion,  laws,  and  liberties  ;  which  the  statute  declares 
to  be  "the  birthright  of  the  people  of  England,"  according  to  ^e  ancient  * 
4eetftne  of  the  comtaen  Uw  (x). 

Thoe  mnch  for  the  ifee/ora^Mtt  of  our  rights  and^berties.  The  [129] 
Hghl  themselves,  thus  defined  by  iheae  several  statutes,  consist  in 
a  number  of  private  immmttiea  ;  which  will  appear,  from  what  has  been 
premised,  to  be  indeed  no  other,  than  either  that  — pA.— »  "f  ii«t»»j-iau»- 
ty,  which  is  not  required  by  the  laws  of  society  to  be  aacriticed  to  publie 
^Rmrenience  ;  or  eise  those  eivil  prhileget,  which  asciety  hath  engaged  t« 
profide,  in  lieu  of  the  natural  liberties  so  giren  up  by  individuals.  ThoM 
therefore  were  formerly,  either  by  inheritance  or  purchaae,  the  rights  of  b3 
mankind ;  but,  in  most  other  comHries  of  the  world  being  now  mora  jt 
less  debased  and  destroyed,  ihe)^  at  present  may  be  said  to  remain,  in  a 
pecnliar  s^ d^  emphaticsJ  manaar,  the  rights  of  the  people  of  England. 
And  these  iji^  be  reduced  to  three  principal  or  primary  articles ;  the  right  .'  ^ 
.  ffTgerspo^  secarity,  the  tigjtt  of  personal  liberty,  aiid  the  righl' of  private 

A)tIiiM.pnui.  tf)  tW.nilK.«.l,e.t. 

.  (4  «  Ed'.  I.  (■»  II  uid  n  W.  ni.  c.  I. 

W  t  ImI.  proem.  {■)  Flnrd.  H. 
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M  OF  THE  RIGHTS 

'BtiiMfrty:  fc«ci>iM,  m  th««  is  nn  MfaarkiMnni  BfltlNd  of 
,'  w  abnoging  man's  natiml  free  will,  bm  by  wa  iofringenMnt 
Of  on«  or  other  of  these  impaitiBt  rif  hta,  Uie  ptaHrvfttim  of  lliMe,  iiino- 
hte,  lA&y  paiiy  be  said  to  include  tba  preaerVKluw  of  our  civil  immuuitiet. 
\  in  thoir  largsn  and  moat  exteiuivQ  Mnse. 

I^  The  right  of  personal  aecnrity  oonsiats  in  ti  person's  legs!  snd^onu^ 
Mrupted'enjoynieiit  of  his  life,  his  limbs,  his  body,  his  healtli,  andhis^  rf» 
pjtation./ 

f^-  l^iTeis  the  immediate  gift  of  €od,  a  right  inherent  by  nature  in  avetr 
jindividual ;  and  it  be^ns  in  contemptntion  of  law  as  soon  as  an  infant  u 
'  ebte  to  stir  in  the  niotheT's  womb.  For  if  a  wonian  is  quick  with  child, 
tnd  by  a  potion  or  otherwise,  kiUeth  it  in  her  womb ;  or  if  any  oae  beat 
her,  whereby  the  child  dieth  in  her  body,  and  she  is  delivered  of  a  desd 
chilU  ;  this,tbongh  net  murder  nO),"wasbytheancient  law  bsmi* 
[*130]  cide  or  manslaughter  (o).  But  the  modem  law  dolh  not  look  *iipM 
this  offence  in  qukeso  urociouBa  lighf  (11  j.'^but  merely  as  a&ei- 
nous  misdemesnor  ( p).  •. 

An  infant  tn  ventre  ra  men,  m  in  the  mother's  womb,  is  supposed  in  law 
to  be  bom  for  many  purposes.  Il  is  capable  of  having  a  legacy,  or  a  ssn^ 
render  of  a  copyhold  estate,  made  lo  it.  It  msy  have  a  guardian  assigned 
•  lo  it  (9] ;  and  it  is  em^led  to  have  an  estate  limited  to  its  ose,  and  to  take 
afterwards  by  such  ttmitstion,  as  if  it  were  then  actually  bora  (r),  (13),  (13). 
And  in  this  point  the  civil  law  agrees  with  oun  (r). 

,  2.  A  man's  limbs  (by  which  for  the  prMent  we  only  nnderstand  thoas 
anoniKeTs  which  nisy  be  useful  to  him  in  fight,  and  the  loss  of  which  alooa 
amounts  to  mayhem  by  the  common  law)  are  also  the  gift  of  the  wiM 
Creator,  lo  enable  him  to  protect  himself  from  external  injuries  in  a  auam 
•f  nature.     To  these  therefore  he  has  a  natnral  inherent  right  i  and  ihey 

t.  IS  C*i.  II.  e.  M.' 


(tO)  TIn  diftiiwitiaB  batmcD  munlar  sod  Bat  the  pmiffiptite  hair  najrrnier  and  !». 

nuiaUugliBar,  or  hhuioiu  boouoid*,  in  the  oaira  tha  pnlita  lo  hi>  owu  lue,  till  th*  biith 

I  in  ■  cml  dtvtB  Kami-  at  the  ohild,  who  inkei  luid  br  ilHcrnt.     3 

nt  or  both  wu  Ihe  MDW ;  Will.  5M.     Sm  1  Ve«.  81,  SG.  £  Atk.  117.      1 

•■  nuulaoKhter.  by  Iha  PiHio.M4.tt2.  imlnS  Book.  leS.  pan.  Socb 

, jBtStaf^riT.     Ftti.  inftnl,  &o.  m«j  h»Tc  ■  liiatribiiliie  ihara  of 

aOi.f  intnlite  pmpiirtj  sivn  with  tha  hitf-blood  (i 

(111  But  if  tbe  chiU  bt  bora  alin,  tnd  sf-  V«.  61.)-.  it  i«  UfMbk  o{  4iking  n  [Ivtm  of 

tSTwmrd*  «■  in  Bbos^ano*  of  itM  potion  or  luri  (S  Aik.  IJT.      1    Freem.  »4.  393.)  ;     « 

fcjStini.  it  will  be  Dmidar  (3  Inil.  SO.     1  P.  tokei,  onder  ■  infringe  leitlRncnl,  m  proii. 

HW.  SU.);  init  ofeoaisa  iboia  wbo,  witfi  ■  lion  niid*  (brchitdieti  living  U  the  dcalli  of 

lriciiedinMm,Mlniiai«<radtb«polkm,ar*d-  tbe  ftllwr.     (I  Vea,  BS.)     And  it  hm  )Me)j 

ttaat  As  WDSMii  louk«  it,  will  b«  kcoua-  liKndccidsd,  thnt  mirriaf  e  and  )hc  liirth  of  k 

tMt  beibn  lb*  fact,  and  (object  lo  tbe  noM  posthnmoua  child,  amount  tn  a  rHtocaiion  of  « 

Mtniabment  a*  the  principal  wiH  ewoalad  prencms  to  tbe  mamag*.     (8 

(H)  8e«  BmA 9. p.  ia9.t  T.  R.  4a.)    Sa  in  aiecaUiry  drvlHi  it  ■•  ooa- 

<lt)  Grary  kntiowla  infut  in  sntn <f>  M  aidenduaJifc  iabcing.   (TT.R.  lOO.)  ■' Bm 

mm  I*  csnudiml  u  bom  for  all  beneficial  u  it  reapect*  Ihe  il«Bta  of  olhen  cfaimiM 

Hiiliotet.     Co  LHi.  3S.  I  P.  Wm.  329.   Thoa  ttyoiiih  t&a  cAiM,  if  it  ia  born  dead.or  in  aoif 

rfUnda  ba  deriied  lo  D.  for  life,  remainder  U  an  early  ela^o  of  pregnancTaa  lobe  innapabU 

•uch  fthild  Of  ehildrea  M  ahull  be  Uri,a  at  the  of  liiing,  it  la  to  be  eonaidswid  aa  if  it  noras 

Unie  of  bia  dscraae,  a  posthumoua  child  Kill  had  bent  bsiii  or  eonceiTed.    3  Paijea  C.  R. 

.lake  emrallT  with  Ihuaa  who  were  bom  before  35." 
p-adnlb.     Doe  v.  Clark.  S  Uea.  Bt^  39». 
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«iniM  b«  wantonlif  duaiiyud  <r  cHiaUBd  'wiihoBt  a  KutfMt  b»iA  of 

'  dTil  liber^. 

/  Botb  the  life  >ad  brnta  of  ■  nn  ira  af  ku^  high  «!■«,  inthft  eatina- 
1  tioo  ofdw  law  of  En^and;  that  it  pardona  e*en  bomkida  if  cwBiaiRed  M 
A^m^nuto,  or  in  order  to  preeerroiheai.  Forwhatmrer  ia  done  by  a  inaB* 
H  safe  either  life  or  imnriier,  ia  looked  npcm  aa  dnnn  npoe  the  hi^eat  no 
eeitity  aad  computvion.  Therefwe,  if  a  man  through  fear  of  death  oi 
itayhem  ia  prevailed  opon  to  execute  a  deed,  or  do  any  other  legal  act'; 
Amc,  thoo)^  accompanied  witb>  all  other  dte  leqidaila  aoleinnitiea,  may 
be  afterwa^  aroidad,  if  forced  npoa  him  by  a  well<groiUMled  a|^inheB< 
«on  of  losing  hie  life,  or  even  his  hrobs,  in  caaa  of  his  ntn-comp^Ace  (t). 
And  the  same  ia  also  a  auScient  excuae  lor  Uu  cMMitaaioa  of  maay  mta  < 
demevnora,  aa  will  appear  in  the  fourth  book.  The  coustiBint  a  aMUl  m  j 
mderin  iheso  circumetancee is  ealled  inlaw  i^rMf,froin  the  Lar 
Mn  dimties,o{w\i[c}i'then  «re  two  'sorts:  dnreaa  of  impristm-  [*13lj 
.  mfnt.~tfhGrB  «  mm  actually  losea  his  liberty^  of  which  we  shall 
/  pf^irily  ipeBRr;  'tltd  duress  jkt  ffli'najr,  where  ihe  hardship  ia  only  thxaat* 
(  ened  snd  i mpending, "Which  T»"rtiat  we  are  now  discoursing  of,  Dureaft 
';  prrmiriiu  is  eiihpr  for  fear'of  loss  of  life,  or  else  for  Tearof  mayheM,  orloaa 
of  limb.  And  this  fear  must  be  upon  sufficient  reason  ;  "  non,"  as  Brfecton 
vipi^g^il,"  tutpieioetytidibeipanietmttiealosi/umimis,g»dtatmqttipMtit 
laiertmmrttmeomttaUem;  lati* enimd^^  efs»m0tiit,^iiinae»niiiteat  vitm 
ffrkultuit,  out  eoTporU  eraeialiM  (u).  A  fear  of  battery,  or  beinj;  beaten, 
tbou^  never  so  well  grounded,  is  no  dtnreaa ;  neither  ia  die  fear  of  baring 
Bite's  bouse  burned,  or  one's  goods  takim  away  and  destroyed  ;  because 
in  theee  cases,  should  the  direai  be  pwfonBed,'a  man  may  have  aattsfac- 
lion  by  recovering  equivalent  damages  (>) :  but  no  suitable  atonement 
nn  be  made  for  the  loss  of  life,  or  hmb  (14).  And  the  indulgence  ^ewn 
b  a  man  under  this,  the  principd,  sort  of  duress,  die  fear  of  Iming  his  life 
•r  limbs,  agrees  also  with  that  mtixim  of  the  civil  law ;  ignoteilw  n  jvi 
imgiiiitem  guwm  qttaUter  redemptum  volvil. 

The  law  not  only  regards  life  and  tnemb«r,  and  protects  every  man  in 
die  enjoyment  of  them,  but  also  furnishes  him  with  every  thing  necessurf 
for  their  support.  For  there  is  no  man  so  indigent  or  wretched,  but  he 
my  demand  a  mppty  sufficient  for  all  the  neeeaslties  of  life  from  tlie  more 
spuleut  part  of  the  community,  by  means  of  the  aeversl  statutes  enacted 
hr  the  relief  of  the  poor,  of  which  in  their  proper  places.  A  humane  pro- 
Tision  ;  yet,  tbougK  dictated  by  the  principles  of  society,  discountenanced 
by  the  Itomaa  laws.  For  (he  edicts  of  the  Emperor  Confltantine,  com- 
Baixting  the  puMic  to  maintain  i^t  chiMreB  of  t^iee  who  were  unable  to 
proride  for  them,  in  order  to  prevent  the  mu^er  and  exposure  of  infants, 
an  inatiution  lowidAd  on  the  same  principle  aa  our  foundling  hospitals, 
llinugh  comprized  in  the  Theodonsn  code  (y),  were  rejected  in  Justjnian^s 
^  Mllection. 

)     These  rights,  of  life  and  member,  can  only  be  determined  bv  the   [*  1 33] 
'  Jeuh  of  the  person ;  which  was  formerly  accounted  to  be  either  a 
*Til  or  aanosl  death.     The  civil  death  commenced,  if  any  man  was  ba 
■Wieder  abjured  the  realm  (s)  by  die  pmceas  of  the  common  law.or  enter- 

nilaM.ttl.  ML.lJ.t.tI. 
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profensed :  in  which  cans  he  waa  'kbBolute)}'  dead  in  law,  and  hi»  nest  heir. 
alwidd  have  lii»  Mtata.  Foe  Hcb  haaiahed  san  wm  entifi^^  cw  off  bota 
aacieiy ;  aad  audi  ■  monk*  vfoaUa  pioGaMion,  leaounced  •olemnly  idt; 
aflcnlM  eonceaoa :  and  beeidea.ae  ikfopirii  dMnretaimedan  exemptKHk 
tnm  ike  dniia*  ti  civil  hh  and.  itie  eoaMUand*  of  iW  wmporal  magiBi  jste^ 
tbe  genius  of  the  En^^iab  laws,  would  not  auffer  dxwa  penoaa  to  t-iMf 
tbe  bmwfita  of  aociatyy  wba  aeduded  themaelyea  frcn  it,  and  tefuaed  tor 
Bul^it  to  ila  rngiBalin—  {a),  A  aiotk.  wa«  theralwa  accountad  eivilitar 
flwrCwu,  and  whan  he  anteiped  iato  rriigioa  might,  like  otlier  dying  inea« 
raoka  his  teatameat  and  axaeutora ;  or,  if  he  vmi^  nmae,  the  ordinary 
naight  grant  adnuoiataauon  to  Hta  next  of  kia,  aa  if  he  were  aeuwUy  dead 
inleakate.  And  awch  cxecutms  and  adminiatfatMa  had  the  aame  powar^ 
Uid  might  bring  the-nate  uiliooa  for  dnbla  due  to  the  rsUgioua,  and  wera 
fiable  to  the  aame  aittiooa  Sot  tboee  dueyram  liim,  as  if  he  were  naturally 
deceaeed'fi).  Naj,  ao  far  baa  this  prinoifle  been  earned,  that  when  ooa 
was  bound  in  a  hmi  to  an  abbot  ana  hia  auccessors,  a^  aflerwards  lasds 
Us  aipcuBara,  and  profraaad  hiiwelf  a  nook  of  th«  same  abbey,  and  iik 
^«cose  of  tiote  waa  himnelf  made  abbot  theroof ;  here  tbe  law  gave  tuok 
M  the  capacity  of  abbot,  en  actus  of  debt  agajnet  hie  own  execuKvs  b 
lecovei  the  money  AfM  (c).  In  short,  a  monk  oi  religious  was  ba  effectu- 
ally dead  in  Uw,  that  a  lease  made  avan  to.  a  third  peison,  dunng  tfaa  Ufa, 
(geneially)  of  one  who  a&erwarda  became  a  monk,  deteroiined  by  such 
us  entry  intoteligion  :  for  which  reeson  leases,  and  otliM'  conveyances  for. 

life,  were  usoaUy  made  to  have  and  to  hold  for  the  term  of  one**  - 
[*133]    mUMfol  1^  ((^     But,  'even  in  tlie  timea  of  papery,  the  law  of 

Eni^and  took  no  oogaixance  otprofiatiut  in  any  foreign  country, 
becuae  the  fhct  could  not  be  tried  in. our  ceurfa  (e) ;  and  therefore,  aiiustt 
the  refomiation,  this  disability  is  held  to  be  aboliahsd  (/} :  aa.is  also  th* 
disability  of  baniahmnnt,  conaaquent  upon  abjuration,  by  statuto  21  Jao.  L 
c.  28.  (15). 

This  natural  life  being,  as  was  befors  obaerved,  the  immediate  donation 
«f  the  great  ClcstMr,  cani|ot'  l^gall^  bo  dispoaad  of  or  destroyed  by  any 
individual,  neither  by  the  person  himself,  nor  by  uiy  other  of  his  fellovr- 
oreaton*,  laerely  i^n  their  own  aediority.  Yet  neverthelase  it  may,  by 
ibe  divine  penniesion,  be  frequently  forfeited  for  the  breach  of  those  lam. 
of  society,  which  are  enforced  1^  the  aohction  of  capitai  pitdahmenta  ;  of 
Ae  nature,  restdciitmB,  expedicace,  and  legality  of  which,  we  auy  her». 
aJler  more  conveniently  inquire  in  the  ooncludiag  book  (J  th«se  eotnmeD- 
lariea.     At  pnwent,  I  shaU  only  ebwrve,  tiiat  wheaeveT  tko  agarti'ufMus  ot 
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krtiH;  Hc  tnqkiHi  HrtuHl  ad  mtni  mm       W  Ca.  Cllt.  Ot. 
iMnHn^Mni.  (7?  1  BiA.  HO. 


ml  to  ■  einl  daalk :  thia  pnMiu  did  -MM 
I  inihBiinMDrijDtdCok*.*tion]n,iLL 
n  on  falf  lose  bit  touiiliy  t^  aiuhiniy' 

Ihij'Lord'coiiB  decian  .^ ---,-. „ 

But,  be  UT!,  1  t«D)ioni7  eiila  ii  aol  ■  eiiil  iherFsftcr  be  d«ined  riTillj  6tad.  I  B.  S. 
4aMb.  Ca.JJitia3.  And  fat  th*  MM  m-  701,420.  This  wu  not  to  it  eamman  Uw. 
•mi  where  umd  nciiTM  jnilgDirnt  of  dnlb,  fl  Johiu,  C.  R.  1 18. :  hit  penoa  is  aUU  MndM 
umI  iftarwudi  U&Tfstha  kincdom  far  lif»,  tha  fulL pmUGlioB. of  tha.iBM  9  A.  S.  '79t, 
-    — -"■■ — ' Via,    tsii  iiMPii    to:  t^" 
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■  lilts  vmU  in  ajij  m&n,  or  1>oSy  tit  Tmd,  ■  powvr  sf  iettrapng  at  )tlM* 
■un,  without  tbe  directkm  of  lavs,  the  tivM  or  tnembcra  of  tb«  subject, 
neh  consthndcn  is  in  ^«  kiglieM  ttegrM  tytmnicd  ;  «M  diKt,  s»4ren«T« 
my  ions  tKrect  such  destnictioB  Ibr  light  and  vn*M  caeMi,  micfa  lows  u* 
fikewise  ^rrannieal,  though  ii  an  Infeniat  degree ;  b«caine  h»ra  tha  sak 
)ect  ia  Kware  of  &e  dattger  fae  is  exposod  to,  ud  nay,  by  pradcfit  cawio^ 
pmide  against  it.  The  atunte  Ikw  of  England  does  therefore  9*rj  lel- 
nmi,  and  the  common  Ikw  does  ncTer,  inflict  any  pmisttRiem  extending  It 
fife  »r  Kmb,  unless  npon  the  highest  neceeetty  (I6);"rad  die  tonnituliM 
is  Ro  oner  stranger  to  any  artntrery  power  of  tiillkig  «r  Bwimiiw  the  Mb^ 
feet  without  Hie  express  wamuit  of  Uw.  *■  ffiitbtg  l^er  fumto,  wyt  tk* 
great  charter  [g),  "  gftgwo  wwto  4«ttntiitvr,  tiinp»r  hg^  ymdieiim  f^irnm 
nanrnoMl  per  legem  tors."  Which  worfs,  "attfwe  modo  degtruatar,"  ws- 
cording  K>-  Sir  Edward  Coke  [k),  include  a  pretiniiiion,  nM  miy  «f  iiltaig 
and  monnm^,  but  kIso  of  tortmrmg,  (lo  irhjeh  OUT  kws  «e  Hnngvrs,)  au 
oT  erery  oppressioD  by  colour  of  an  lUegsl  authority.  Aitd  It  is  gnacted 
W  the  statute  5  Edw.  Ml,  c.  9,  thn  no  man  shall  be  forejudged 
IB  life  or  limb  coittnuy  to  the  great  charter  and  the  "law  of  the  t"lM] 
land  :  and  again,  by  statute  2B  Eilw.  UI.  c.  3,  that  no  man  shall 
be  put  to  death,  without  being  brought  to  answer  by  due  ]m)c«se  of  taw. 

3.  Besides  those  liitifas  and  membet«  that  nmy  be  neceeaaiy  to  a  man, 
fn  order  to  defend  himself  or  annoy  his  enemy,  the  rest  of  his  p«reon  ot 
tndy  is  also  entitled,  by  the  same  natnral  right,  lo  security  from  die  cor- 

Eal  insults  of  menaces,  aaaautts,  beating,  and  wounding ;  thoagh  sneh, 
nhs  ambinit  not  to  destruction  of  life  or  member. 
/     4.  The  preservation  of  a  man^  heahh  ftom  such  practicat  as  may  pr^ 
'  fnifice  or  annoy  it ;  and 

(S.  The  security  of  his  repntatinn  or  good  same  from  the  arts  of  detrac- 
tion and  slander,  are  rights  to  which  every  man  is  entitled,  by  rt«Bon  ud 
namral  justice  ;  since,  without  theee,  it  is  impossible  to  have  the  perfert 
esjoyment  of  any  (Kher  advantage  or  right.  )  But  these  three  last  articles 
^leing  of  much  leas  importance  than  ^oae' which  have  gene  before,  attd 
ttiose  which  are  yet  to  come,)  it  will  snf&ce  to  have  barely  mentioned 
tmongAe  rights  of  persons :  refeiringthe  more  minute  discussion  of  their 
KTcrd  branches  lo  thoae  parts  of  our  commentaries  which  tiwit  of  Alt 
f  tafitspiptnt  of  these  rights,  under  the  head  of  perMnal  wrongs. 

IVJNexl  to  peraonal  security,  the  law  of  England  regards,  asserts,  anj 
(  rfWfTea.  tTie  "peraonal  liberty  of  indiridu.tls-  This  personal  liberty  m«- 
wati  in  the  power  of  loco- motion,  of  changing  situation,  or  moving  on<^« 
penon  to  whatsoever  {^aee  one's  own  inclination  may  direct,  without  im- 
fntbnment  or  restraint,  finlc/sa  Hy  due  course  of  law,  u'ConBeming  which 
ore  maj  make  the  same  observations  as  upon  the  preceding  article,  that  il 
b  a  right  strictly  natural;  that  the  laws  of  England  have  never  abridged 
it  without  BufEcient  cause  ;  and,  that  in  this  kingdom,  it  cannot  ever  be 
■luidgeil  at  the  mere  discretuju  of  the  magistrate,  without  the  explicit 
•miiiMiuu  «f  iha-  laws.  (  Here  again  the  language  of  the  great 
charter  (i)  is,  Aat  no  freeman  AaR  be  taken  oi  impriwaed  but  [*139] 

«.'&« 

(ll)Tkiiit  keoai|i1iiiKDt  irhicli,  I  fnr.tha  w  otbei  rilonin,  ys(  it  indieteil  diatb  up^ 
gnnaUn  JociiHldiMrve;  far illbouih  it  trtrj  felon  wtu  couM  bM  niwl,  Ihoo^  hit 
•d  HH  minirii  «itli  dmti  uiy  pcnan  who  Grime  wMlbeHMlisf  oal|  of  tv*li«  pM^ 
■*"  nad,aisa  for  uif  numlwrof  murd*™    ftjthitn.t 

til9iaHlli)T.a.(U)>iiba«d«rtbiT<4.l  L 
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by  A«  lift  r-il '  jndgiMM  of  Ua  e^uak,  or  by  the  l»w  of  die  Uad. '  lit^ 
iBBny  sub8ei)umt  M  statuMa  (»  exprMaly  direci,  that  no  nun  sliaS  bit 
taken  or  impriaMMd  Iqr  au^ytiog  or  patiiioa  to  the  king  or  his  cauncil, 
■DleH  it  iM  by  Idgal  indielmeiil,  or  thai  [miceM  of  the  coininon  taw.  By 
tk*  petition  of  ri^  3  Car.  I.  it  ia  naoted,  iKai  no  freeuuii  shall  be  iin* 
pnaooed  or  delaiiMd  withoat  cause  ahown,  to  which  be  may  make  answer 
aecwding  to  law.  By  16  C«r.  I.  c.  10,  if  any  person  be  restrained  of  ilia 
ttb^rty  by  order  ot  decree  of  any  illegal  coktrt,  or  by  cwnmand  of  the  king's 
■ajeely  in  peraon,  or  by  warrant  of  ^e  couoctl  board,  oi  of  any  of  the  privy 
eounctl,  be  shall,  upon  demand  of  his  counsel,  have  a  writ  of  kabtai  eoryoM, 
lo  t«ing  his  body  before  the  couil  of  king's  bench  or  common  pleas,  who 
•ImU  deienuBe  whedier  the  cause  of  his  oommitment  be  just,  and  there- 
upon do  as  to  justice  shall  appertain.  An)  by  31  Car.  II.  c.  2,  commonly 
called  the  hmieat  eorpns  act,  the  methods  of  obtaining  this  writ  are  so  plain< 
ly  pointed  oai  aad  enforced,  that,  so  long  as  this  statute  remains  unin^ 
peachy,  no  subject  of  En^and  can  be  long  deiainni  in  prison,  except  in 
tnoae  ca«es  in  wkich  the  law  requires  and  justifies  sucD  detainer  (17^ 
And,  lest  this  aet  should  be  eraded  by  demanding  nureaaonable  baU,  or 
sureties  for  the  prisoner's  appearance,  it  is  declared  by  J  W.  and  M.  at.  2, 
e.  2,  that  eKceasive  bail  ought  oot  to  be  reqiiired. 

Of  great  importance  lo  the  public  is  the  preaerration  of  this  peraonal 
liberty ;  for  if  once  it  were  lefl  in  the  power  of  any,  the  highest,  magistrate 
M  imprison  arbitrarily  whomever  be  or  his  olEcers  thongot  proper,  (aa  in 
Prance  it  is  daily  pmctised  by^  the  crown)  (i),  there  would  soon  be  so  end 
of  all  other  rights  and  imnuinitic*.  Some  have  thought  that  unjust  at- 
tacks, even  upon  life  or  property,  at  the  arbitrary  will  of  the  ma< 
^*136]  gistrate,  *are  less  dangerous  to  the  commonwesilh  than  such  as 
are  made  upon  ib»  personal  liberty  of  the  subject.  To  bereave  s 
man. of  life,  or  by  nolence  to  eonfiacate  lus  estate,  without  accoaalion  oi 
(rial,  woulcl  be  so  gross  and  noUuious  an  act  of  despotism,  as  must  at  once 
eoRvey  ibe  alarm  of  tyranny  throughout  the  whole  kingdom ;  but  confine* 
nent-of  the  person,  by  secretly  hunying  him  to  gaol,  where  his  sutTeringa 
us  unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and  therefore  a 
mtffe  dangerous  engine  of  arbitrary  government.  And  yet  aometiniea, 
when  the  state  ia  in  real  danger,  even  this  may  be  a.  necessary  measure. 
But  the  happiness  of  our  constitution  is,  that  it  is  not  left  to  the  executive 
poww  lo  determine  when  the  danger  of  the  state  is  so  neat  as  to  rsiuler 
thia  OMasure  expedient  t  for  it  ia  the  parlianwnt  only,  or  ^gislative  power, 
tfaat,  whenever  it  sees  proper,  can  authorize  the  crown,  by  suspenduig  th* 
iab«mi  eoTftia  Act  for  a  shmt  and  limited  time,  to  impriaoo  suspected  persona 
•rithout  giving  any  roaaon  for  so  doing ;  as  the  senate  of  Kome  was  wtwl 

( fl  S  Kdv,  HL  G.  B    U£d<>.in.it.a.«.4.  »  Flwrr,  ibsn  M,<X»  Mifh  ^  uatit  wan  bnu4, 

Ut.  111.  c.  1  lainD  Ut  levla  fnBadaruwftwM*  boBs  mia^ 

<t|  I  t»i»  tiMO  *uand,  artn  nDd  matknUr,  mtt. 
IWt,  dvlot  Iha  mild  adnlnliuvtlsn  ot  Cudliui 

(17)  JLnMiidad  ud  cnforMd  b;  M  Om.  III.  cmtioa,  t)i(  viit  ba  inntibla  1/ couM.     &b 

&  100.     S»e  ih*  canHiuatimi  on  IhaH  acu,  1  bouaa'i  cbh,  3  Bu.  i&  Aid.  UO, 

Chiujr'a  Crim  L(w,  123.     The  wriioriubeu  Th«  allowuicB  oTlha  writ  of  h«b»a»  cnrpes 

Wrpiualc<HninoDliii,a1lbougbaHritofright,  In  (cm  time,  ii  a  matlar  of  aoand  and  lent 

■•  wl  (notabla  of  oouiM.  Iwl  on  motion  ia  diacnlion.     Ferpuan'iCM«,BJ*iHi.  lt«p.9iK 

tana  time,  Hating  a  protMbli  euua  (br  llw  an-  Wheibar  *  State  Court  can  airanl  a  habeas 

{livatioD  ;  txA  it  t*  aoubiful  wheilwr  nnderlba  Corpu  to  briiu  up  ■  aoldier  mliaied  into  tta 

1  Car.  n    e.  2.  which  onlj  applin  to  cate*  annj  nndrr  die  lawi  of  iIm  UniMd  SMIaa 
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ui  hKn  racotine  to  a  dkiMtsT,  ■  wtmffttnu  oF  ihaeMto  aMkoiKy,  when 
th^  judged  th«  republic  in  any  tmniiMBt  dufter.  T)m  decree  of  the  M 
mte,  wbich  usually  preceded  ttie  nmiUHttiiKi sf  tbia  nwgHtnrta  "dent  opt 
ran  consult*,  n«  ijaid  reiji^tiea  detrutmnti  eapiat"  was  called  the  jtaaiw* 
anuuttum  alfimc  neceS9ilatu.  In  like  laanner  this  expraimeiit  ought  only 
to  be  tried  in  cases  of  extrenra  emergency ;  and  in  thea*  die  Batkm  [wHa 
wttfa  its  liberty  for  awhile,  in  pidsr  to  preaerre  it  im  ersr. 

/  The  confinement  of  the  person,  in  any  wise,  ta  aa^iD^Hisonraent;  •• 
I  tI.R[  the  ke^ing^iTmM'again'st^lw'liTlIinirpnvatoTiouse,  putting  Him  ji 
i   Ihe  sin(;ka,arreaiing  or  foroiWy .detaining,  him  in  the  atreei^Js  an  iinprisoBT 

'  ifiSitXiP- }  And  the  law  an  much  dtscouTBges  unlawful  confinemenl,  that  if 
a  man  is  under  darers  of  mprxaommtMt,  whicb  we  before  enltined  to  meM 
a  compulflion  by  an  illegal  resir^it  of  liberty,  until  he  aaala  a  bond  or  dM 
Hke,  he  may  allege  this  durease,  and  aToid  the  extorted  bond.  ) 
Birtif  a  man  be  law^ly  intpriaoned,  *and,  either  t»pfocMehia  [*137} 
discharge,  or  on  any  other  fair  account,  seals  a  bond  or  a  deed, 
ihiais  not  by  duress  of  imprisonment,  and  he  ia  not  at  liberty  to  avoid  it  (m). 

/  T«jaake.ilPIirisonraen  t  lawlnl,  it  must  either  be  by  ptvcess  from  the  conffa 

j  of  judicature,  or  by  warrantfisHmoraaJejal^  omcef'^avmg   authon^to 
cBSMl'  16  pnaoilY^^'wh'tfaiiaiit  niual  Iw  iii  wriuog,  mder  the  hand  and 
liiaf  brthe  inagistrate,  and  express  the  causes  of  the  contmiunent,  in-order 
to  be  examined  into,  if  necessary,  upon  a  hahtas  eorpui.  Tlf  there  be  rfo  >. 
caused xpfessed ,  the  gaoler  ia  not  bound  to  detain  the  priiiober  (n) :  for  ^  > 
law  judges,  in  this  respect,  aaith  9jt  Edward  Coke,  like  Festus  the  Romm  J 
goremor,  that  it  is  unreaaombl^  to  send  a  prisoner,  and  not  to  sign^  / 
withal  the  crimes  alleged. 

/  A  naiDraJ  and  regular  consequence  of  this  pereonal  liberty  is,  that  erery 
Englishman  may  clium  a  right  u>  abide  in  his  own  ooamry  so  long  as  bo 
irieasea  ;  an<l  not  to  be  driven  Irani  it  unless  by  the  sentence  of  the  \kw.J 
The  king,  indeed,  by  his  royal  prerogatire,  mayissiw  out  his  writ  m#  txemt 
rtgnum,  and  prohibit  any  of  hi"  anbjecta  from  going  into  foreign  parts  with- 
out licence  (o).  This  may  be  iieceaaary  fOT  the  public  service  and  safe- 
gnard  of  the  commonwenltb.  But  no  power  on  earth,  except  Ae  autho- 
ttly  of  parliament,  can  aend  any  subject  of  England  oat  of  the  land  agstnsi 
his  will ;  no,  noi  even  a  crirainalj  Few  exile  and  tranaportatioa  are  p*-.- 
nishnients  at  present  unknown  to  the  common  law ;  aM),  wherever  the 
latter  is  now  inflicted,  it  is  either  by  the  choice  of  the  criminal  himself  » 
escape  a  capital  punishment,  m  dse  by  the  express  direcnon  of  some  mo- 
dem Bct  of  parliament  (18),  To  this  purpose  the  great  charter  (;>)  d»- 
darei,  that  no  freeman  ahall  be  banished,  unless  by  the  jadgment  of  his 
peers,  or  by.  the  law  of  the  hnd.  And  by  the  Maieag  eorput  act,  3!  Cai*. 
!!■  c,  3.  (that  second  magna  eartt,  and  stable  bulwark  of  oar  liberties,)  it  is 
Aacted,  that  no  aulqect  of  tfaib  realm,  who  is  an  inhabitant  of  England, 

A  t  iMt  Ml.  (•)  F.  N.  a  ox 

m  1 1nt. «.  (.)  c. ». 

wm.M.gi. ^ 

(IS)  II  ii  Hid  that  txUe  «u  firtt  tnlnxliio-  which  giTci «  powsi  lo  ihe  jurfgen  at  Ihtir  <u>> 
M  H 1  pnniihnHnt  b;  the  legidituic  in  Iha  creiiim  either  to  Pieeula  or  tnnipmt  to  Aiw- 
■MjMrof  BLis-i>h«i*>Utiila*iucWd  tint    rica  IW  life,  the  Moirflioi 


'.nek  nniM  M  Ken  duigeraua  u>  tbo  infe-  uid  Northunberlind,  (Z  WauU.  ias.\  Tc 
"■■  Pjopte  ihould  b«  Unikhed  the  realm,"  pefions  (npitnllycoinieted.tlio  fctng  ftaqkrat 
[)■  Au.  c.  1.  Bf  Btrr.  Ait.  Sui.  260  i)  1;  olTen  ■  pardun,  udod  sonditioa  of  tkw  te 
M  that  lb*  Gm  MUai*  in  which  Ifta  inml.  iiif  muparted  foi  tif* 

ll,g,™T:C00glc 
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Walea,  or  Benrtck,  abdl  W  mmt  piiMBsr  inW  SwMlwd,  Italaad, 
1*1381   Jbm"?!  Cvenis^,  or  pitcM  bejnm  Ibe  mm,  (whara  tk«)t  «•■,• 

not  lwnthofMUbMMBtMd|in)MeliM»r  ^  oomm^law);  b« 
ihM  all  BBch  inpriMBineMf  ahkU  be  ^^»1 1  that  (he  pertonKwho  •ball 
Au«  ta  caomit  anotbw  eontmry  la  tbia  lav,  ah^  be  diaaUad  fittm  be>aiuig 
aaj  office,  riiaU  iacur  the  psB^lr  of  a  fnummin,  and  be  inc^uble  of  n-, 
ceiring  the  king^  pardoni  and  tte  party  aaffiNing  aball  alao  have  hupi> 
wte  BctiM  i^aiMl  the  peraan  eammsHag,  and  ^  hia  aidera,  advieeia,  and 
ilMton ;  xnd  shall  leearar  tnbk  beats ;  beaidea  hia  danagea,  which  m 
JMtT  ahall  aasees  at  lua  than  6ve  hwidrad  pemda. 

The  law  is  in  dtia  xaqtoct  m  beoifidy  and  UbeisiUy  conatnied  for  tb* 
basefit  of  die  snl^e^  thi^  though  oiMis  the  Malm  the  king  m^  ooah 
Band  the  attandaaee  and  Mrrioe  of  ell  Ui  liagMtea,  yM  he  cannot  aead 
any  man  of  a/ the  nalm,avea  upon  the  pvUieoervicei  eicepting  aailon 
iai  aoMiera,  the  natwe^  whoM  emplojaieM  neMaaaiily  implies  a»  «)^ 
caption :  he  cannot  evan  oonadute  a  aaaa  loid  d^nty  or  iiewteoafii  of  (t^ 
laiid  against  hia  will,  aer  make  hi*  a  ftteign  unbaMadtK  {q).  Fei  this 
n(^t,  io  reality,  be  bo  dkm  iha>  at  hAfiamaUa  exile. 
/     IIL  TheUiirdahBoJoteri^  inberaat  jamiwy  EaBUshMaii.  is  that  of 

Eperty :  which  eooqiaU  in  the  fieo  iiae,  enjoyment,  and  diepoeal  <tf_  aU 
acquisitions,  witliout  any  control  or  dimiaution,  aave  qdIv  qy_the^j^ 
of  the  land.  The  original  of  [vivate  property  ia  probably  iouoded  in  ■«• 
Hire,  as  will  be  taore  fidly  siplahwd  in  ihe  aeeaad  book  of  the  enaiung 
cemmentariefl :  bat  cettainlf  the  modif)c«tiaa«  uadei  which  we  at  preaam 
find  it,  the  method  of  cotta«v-ingituthepteHatawner,andef  tnuwUtiM 
it  from  man  to  man,  are  entirely  derived  from  sociMj ;  and  un  aome  t3 
\thiaee  eiv!il  advanlafes, «  exchaage  for  which,  every  individual  has  resign- 
ed a  pan  of  hia  natural  liberty.  The  laws  of  EngUsd  are  therefore,  ia 
petnt  of  honour  and  juadoe,  extremely  watchful  ia  aacenaiiiing  and  pro* 
tocting  thia  ri^.     Upon  thia  priscipjle  the  great  dftarterfr)  has  declared 

that  HO  f-fr"""  ahall  be  diaaeiaed,  or  diveated,  of  hia  freehojc^  or 
[*139]    of  his  libenies,  or  fr(<e*customs,  but  by  the  judgment  of  his  peers, 

or  by  the  l&w  of  the  land.  And  by  a  variety  of  ancient  atstuiea  («) 
It  is  enacted,  ihatno  mu'a  lands  or  goods  shall  be  seized  into  the  king's 
hasda,  againat  the  gf«at  charter,  and  the  Law  of  the  land  ;  and  that  no 
awn  ahxli  be  diaiafaeriled,  nor  put  out  of  hia  franchises  or  ijreshold,  unleaa 
he  be  duly  brought  to  asswer,  and  be  forejudged  by  course  of  law  ;  and 
if  any  thing  he  done  to  the  contrary,  it  ahoj  be  redrasaed,  and  holdes  fm 
Mse.  o ' 

>.£o.gcea(  moreovw  is  the  xegard  of  the  law  for  private 'property,  that  il 
uarffl  not  .authorize  the  leitet  violation  of  it;  bo,  not  even  for  the  geneVaT 
good  of  the  whole  ca«ii9UQ)ly.,  If  a  new  read,  for  instance,  were  lo  bo  , 
made  through  ibe  groLuida  of  a  private  person,  it  migfat  perhaps  be  exi«a-  / 
"~xj[i**'l>'  beneficial  to  the  public ;  but  the  law  pemiiis  no  man,  or  set  of  | 
men,  to  do  this  without  consent  of  the  owner  of  the  land.  In  v^n  may  i 
it  be  urged,  thai  the  good  of  the  individual  ought  to  jrjeld  to  thai  of  tin 
cornmunity;  for  it  would  be  dangeraus  to  allow  any  private  man.  or  e von 
any  public  tribunal,  to  be  the  judge  of  this  common  good,  and  to  deuida 
wfaeUierit  be  expedient  or  no..  Besides,  die  public  goodie  in  nodiii^ 
more  esaentioUy  interested,  than  in  the  protection  of  every  individual's  (o^ 

tt)SiDt.i«.  (()*siw.ia.s.a  BtBSw.iu.A.a.c4.  • 
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taMii^hia,MiBo4elM^lUMnii(iV^bw.  I*  tUa  aad  aluiikr  cmm 
riw  kgiaMtare  ahme  can,  aoi  Indovd  fraquenily  4om,  tniwpiMe,  and  ooni* 
Ml  the  indiTidual  to  ac^«eee.  But  hoN'  4oea  it  iaieipoav  and  compd 
NMbyatmriiUelyatrii^Hiiglbe  subjeotof  hia  propea^  in  an  aibiliaiy  wa 
ttar;  but  by  giviag  him  a  niH  iadanniAeation  and  equivaj«at  for  the  ifjvf 
thtteby  aoataiued.  Th«  public  is  now  coniidefod  ai  an  individual,  treat* 
ief  viui  an  inittrahial  for  lai  eautban^.  .  AU  thai  the  legialatore  does  ia  1o 
0l^;e  Um  owner  to  alienate  his  pesaeaaiMU  for  a  re«>»onabte  pnea  ;  and 
erea  this  ia  an  exeitioa  of  power,  which  the  legislature  indulges  with  caiK 
fioB,  ana  which  noUung^hitt  the  legislaturo  can  perlbnn  (19). 

*Nor  i»  thia  the  only  inttanc*  in  which  the  law  of  the  land  has  [*140] 
pos^Nmeo  e«M)  public  neceesitj'  to  the  aaored  and  inriciaUe  righM 
af  piivMs  property.  For  no  anfaject  of  England  can  be  oomtraiaed  to  paj 
my  aids  or  taxes,  erea  for  the  defence  of  the  realm  or  the  support  of  gorem- 
inent,biK  soch  aa  are  imposed  by  his  own  consent,  or  that  of  l^s  TefresenUr 
dveo  IB  p«rliwi>eirt.  By  tiie  atstute  25  £dw,  I.  «.  &  and  6.  it  is  pro>-ided, 
tlud  the  king  shall  not  lake  any  aida  or  tasks,  hot  by  the  conunon  asaent  U 
Ae  realm.  And  what  that  eemmea  assent  is;  is  mere  folly  explained  by  34 
Edw.  I.  St. 4.  c.  1.  which (0  ensoU,  that  no  lalliageer  aid  shall  betaken 
witboot  the  asa«niof  the  archbishops,  bishops,  earls,  barons,  knights,  bnr- 
g«oaea,  and,  other  freeoien  of  the  land:  snd  again  by  14  £(lw.  111.  st-  2, 
3. 1,  die  prelates,  eerie,  barons,  and  oomaKme,  citiiens,  burgesses,  snd  mer* 
efaaata,  shall  not  be  charged  to  make  any  ud,  if  it  be  not  by  the  eommon 
■■sent  of  the  great  men  and  eonunons  ia  parliament.  And  as  litis  funda- 
nenlal  law  had  been  shanteftdly  evaded  under  many  suooseding  priiMeo, 
by  cooipulsive  loans,  and  benerolencea  estorud  without  a  real  uid  volun- 
larycoikBeni,  it  was  made  an  utide  in  the  petition  of  right  3  Car.  1.,  that 


Bit)  Sae  tbM  1ntrDducL{«i  to  the  frkkt  durtor,  tT.natb^ntuntvdthBiit^OTtof  Innalfttion  LotoLfr 

Lijk«.1n»>»  IXT;  wherBb  II  !•  liiswii  tb  Df  Uw  »>ilb*«i«  wMriH,  »  Edw.  1..  wtka 

ttti  (UiiUa  i4  mMmHc  hh  nitrfciirli,  Bin-  «u  rrUtul\\  wbiuhxl  la  ik»  Noreun  lanfiask 
rwM  to  lure  b«n  cMiftaM  Ed*.  1,  li.  In  m&- 


WMtOlH 

(1*)  ThcM  Otflcrmimi  miat  bs  tKken  wilh  gn^en,  jmA,  ar  juii.    Bui  tba  wT'tjot  ihaa 

■■vnerabla  oiulilialiDi),  ibr,  m  obMmd  o^r  tlu  ownerM  rheuil,  ovBrwttictidiB  sew 

I9  Bulter,  J.,  there  iie  naaj  caKi  in  which  ~  wif  ii  carried,  ■   reuonabls   cumpenulinn, 

iBdividaali  sudKin  rui  inju^,  for  which  the  Wliicli  iftlie  refuHuiouuspI.IheJiuiicnahiB 

!■■  giro    no   union:    fiir  inBlacim,  pulUiig  Mrlir^  titBitpfncMdinftMMMnegentnliimi^ 

irwB  hoHMi  w  nitinl  bulwnrld  (ot  liie  pn-  tei  icuiona  ;  and  ihe  aurvEyoi  sbjilt  gire  Eour- 

■crralion  mil  defsnoeof  ihe  kingdom  igainlt  lean  dayi'noliee  w  the  owner  of  Lhe  tail  ol 

thaking'i  iiiemiei.     The  cirj]  hiw  writenin-  an  iatenlion  toippljr  to  the  (euiom  :  and  th« 

lead  ai;  ihM  the  iadiridiiali  wb*  wathi  Iwt*  juMuea  nl  the  Muaiuni  a>ul]  ini)i«nal  a  jorjri 

■  H(bt  to  rsun  10  Iha  pulilic  br  a  MluractioD,  who  ihall  aaiieii  the  daniHgs*  wbir.h  the  okii- 

hil  DO  one  anr  IbDujfhl  that  the  eomiDon  law  arofthe  aoil  hu  suslained,  pniTidail  thai  thcj 

|*Tc  ui   ai^im  agaioat  ths '  indiTidiul  wha  do  not  lUiUMUit  to  mum  than  Uitty  jean'  pur- 

|nllad  daws  Aa  iMwa,  liQ.    And  wh«ra  tba  ohaaa.     And  tha  owner  of  the  aod  ahull  alill 

•eta  of  eannnitsiDDert  appointed  bfn  paring  be  entitled  La  all  the  ininea  within  the  aoil 

ael  occaaion  a  daniap  10  an  indlriduar.  with-  whirh  Mn  b«  got  wiihnui  biviking  the  tuifiioa 

.     (St  KB^  ei«ia  orjuwdietiai  on  rtwb  part,  lbs  of  (he  bigkwaj.     HanrDtbnrwiU  for  local  » 

OmaiLHianen  or  |nTion  luaJDi  under  ihani.  pioTementa,  lecentl)'  fuiod,  (nntiiiii  tiniiUr 

tn  not  liable  to  an  action.     4  Term  Rep.  TM.  eooipenutiaa  rjtu»s. 

i^T.    aWila-ML.     S  Tnontoa,  8>.     Is  gea^        "Bj  Ifaa  aamiitatian  of  tba  U.  S.  priraW 

^  bamrer,  a  poww  of  Ibia  aUura  nnatba  propartrahnU  not  ba  Ukan  for  publie  uaa  uitb 

ereaied  br  ataiuia,  and  which  uanajl)' proridiii  out  IukI  oowpenution.  (Amendmenli.  art.  fi.J 

compeiaaiioa  to  the  iadiridnal,     Thi)  lijthe  A  aiiiilar  proviaion  ii  Boninined  in  the'eotiHti- 

ii^h*..r  au(i3  Ceo.  IlLo.  78.  and  3  deo.  IV.  Hiuant  of  the  aareml  etttw,  or  mifniied  a* 

»  !2t.  MS.  84,  b.)  laeo  iiLWiB«a  nujr  either  a  principle  of  law,     Tha  Betewilj  of  iiulua| 

Mr  peraoB^  anil,  «T*n  wiihoM  but  oonami,  eoiMldand  with   na  of  litila   itapoitanca,  ia 

»  Uul  the  now  war  ahall  not  ba  more  than  compariton   with   the   public  pwd,  providM 

Mnji  leet/wids,  apd  that  Ihej  pull  down  no  compenaatiaD  be  made. 
kulding,  nor  Uka  awn  the  ■tiwid  of  an* 

Vol     I  IA 
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M  man  sball  b«  compdled  to  jiM  any  gift,  loao,  or  b«iia*idence,  tax,  «c 
UKh  like  charge,  witbodt  comnxKi  coaaont  by  act  of  pailiameaL  Aud, 
laatly,  by  th«  atatute  1  W.  and  M.  bL  3,  o.  3,  it  ia  declared,  that  levying 
raoney  for  or  to  the  uae  of  tlie  crown,  by  pretence  of  prerogative,  without 
giaM  of  parliament,  or  for  longer  tiuM,  or  in  other  manner,  than  tlie  aaow 
ia  or  ahail  be  granted ;  ia  iUe^. 

In  the  diree  preceding  artidea  we  have  taken  a  short  view  of  the  prin* 
oqial  abaolute  right*  which  appettoin  to  every  EiulishKian.  But  in  vam 
would  these  tighla  be  declared,  oacertained,  and  protected  by  the 
[*141]  dead  letter  >f  the  laws,  if  the  'conatitutioa  had  provided  no  other 
meihod  to  secure  their  actual  enjoyment.  It  has  therefore  eata- 
bliahed  cwiain  other  auxiliary  aubordinate  ngtita  pf  the  aubjecii  which  serve 
priacipaily  ae  outworlU' pr' paint;rs.,iq.pl4teG(.  *ai .  nuun^Jla^inviotaie  the 
three  great  and  Ein;tiai;y  ri^lai.pf.4»»0niJ  sepu^MJWtAluiJihfitud^ 
privateproperly.,   Thfaa^w^. 

/      IlTw.  constitution, .BPKsra,  a.n4..pdyilci^%j|if.j;)!irljiM)Htu  of  which  1 

J    tiuii  treat  at  large  in  dte  eoauing  chapter. 

S.^.Tha-Uniitation  of  Ihe  lung's, fverogative,  by  bcwndojiA.  <;er^i;g_ajkd 
notorious,  that  it  ia  impossible  he  should  either  nualake  pr.l^aUy  eiiceed 
them  wtthout  Che  consent  of  th6  people.  '  Of  this,  also,  I  ^all  treat  in  its 
|n'opeT~ptace. "  The  former  of  these  ~keep8  the  legislative  power  in  ivm 
nealih  and  vigour,  so  as  to  make  it  improbable  that  laws  should  be  enack 
ed  destructive  of  general  hberty  :  the  latter  is  a  guard  upon  the  executiv* 

Ewer  by  restraining  it  from  acting  oither  beyond  or  in  contiadiction  to  tb» 
va,  that  are  framed  and  established  by  the  other. 

/  3.,  A  third  aubordinate  right  qf.^fety  Engliahnian  ,is,  tb^_  ^  aj^jdying 
lo  iba  courta  of  JHatice  for  redrens  of  injuries.  Since  thelaw  is  in  Ei^gJ" 
land  the  supreme  arbiter  of  evbry  man's  life,  liberty,  aniT  property,  courts 

.  of  justice  must  atolltiians.be  ppen.iodig,?ubject,  Euid  the  law  be  ju|if  ij|. 
ministered  therein,  The  emphatical  words  of  laagna  cmrta  (u),  spoken 
in  the  person  of  the  king,  who  in  judgnient  of  law  (says  Sir  Edward 
Coke)  (to),  is  ever  present  and  repeating  them  in  all  his  courts,  ore  these ; 
_pulU  vendetMts,  nulU  negabiimts,  out  dtfftremut  rectum  iHl  jtutitiam :  "  and  ^ 
therefore  every  subject,"  continuea  the  same  learned  author,  "  for  injury  ) 
done  to  him  in  bonis,  in  ttrru,  vel  persona,  by  any  other  subjeGl,  be  he  eccle*  ( 
aiaslical  or  temporal,  without  any  exception,  may  take  bia  remedy  by  the  ' 
course  of  the  law,  and  have  justice  and  light  for  the  injury  done  to  ^ 
him,  freely  without  sals,  fully  without  any  denial,  and  speedily  witbou  \ 
delay."  It  were  endless  to  enumerate  all  the  o^rmatiot  acts  ol  ; 
[*142]    parlument,*wheteiu  justice  is  directed  to  be  done  according  to  th*  . 

law  of  the  land ;  find  what  that  law  is  every  sitbject  knows,  or 
may  know,  if  he  pleases  ;  for  it  depends  not  upon  the  arbitraiy  will  of  any 
jadge,  but  is  permanent,  fixed,  and  unchangeable,  unless  by  authority  ot 
parliamenL  I  shall,  however,  just  mention  a  few  negative  statutes,  whereb<r 
abuses,  perversions,  or  delays  of  justice,  especially  by  the  prerogative,  ai« 
restrained.  It  is  ordained  by  magna  carta  (i),  that  nO  freeman  shall  b* 
outlawed,  that  ia,  put  out  of  Ine  protection  and  benefii  of  the  laws,  but  ac- 
cording  lo  the  law  of  the  land.  By  2  Gdw.  Hi.  c.  6,  and  II  Ric.  11.  e;. 
10,  it  IS  enacted,  that  no  (M>mman<ta  or  letter*  shall  be  sent  under  the 
great  seal,  or  the  little  seal,  the  signet,  or  privy  seal,  in  diatoriMutoe  of  ll>« 
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Ww ;  01  lo  diatuti  or  dehy  conuaon  riffat :  Mid,  tltoagb  such  comraaiHip 
■ents  sbould  come,  the  judgM  ahall  not  o«ue  to  do  nght  i  wbich  ia  aUo 
n^eapartoTiheiroufabfatatutelSEdw.  HI.  at.  4.  And  by  1  W.  and 
H.  at  2,  e.  3,  it  is  daclared,  itutt  the  pretended  power  of  Buspendinsf,  or 
dispensing  with  taws,  or  the  execWioa  of  lews,  t^  ragal  uitlioiity,  wiUioDt 
consent  of  psrliameDt,  ie  ill^pt. 
/  Not  only  the  eiibslandal  pert,  or  judicial  deciaiena,  of  the  law,  but  alaa 
'  the  formal  pan,  or  method  of  proceeding,  cuiant  be  altered  but  by  partial 
meat ;  for,  if  once  thoae  outworka  were  demoliahed,  there  would  be  ao 
inlet  to  all  maaaer  of  ianoration  in  tlis  body  of  the  law  itaelf. )  The  kin^ 
it  ia  tme,  may  erect  new  oourta  of  jualice ;  hut  then  they  mu%t  proceed  ao- 
cording  to  the  old  eatabliahed  forma  of  the  common  Iftw.  Cor  which  rea* 
Mw  it  ia  declared,  in  the  atainte  16  Car.  I.  c.  10,  upon  the  dissolution  of 
the  court  of  atuchamber,  that  Deitber  his  majeaty,  nO[  hid  privy  council^ 
hKTe  any  juriadiction,  power,  or  autttority,  by  English  bUl,  pewitgi,  utir 
elea,  libel,  (which  were  the  course  of  proceeding  in  the  starchajuber,  bor- 
rowed from  the  civil  law,)  or  by  any  other  artntrary  way  whatsoever,  !• 
examine,  or  dtaw  into  quealien,  determine,  or  diapoee  of  the  laiula  or  gooda 
af  any  sabjecta  of  ihu  kingdom  ;  but  that  the  some  iMjght  to  be  ineck»ad 
determined  in  the  radinary  courts  of  justice,  and  by  eourge  oflay). 
r  4-  'If  there  should  happen  any  uncommon  injury,  or  infringe-  [*143] 
AffiToTibe  righu  before  mentioned,  which  the  ordinary  course  of 
law  is  u>o  defeciive  to  reach,  there  still  remdna  a  fourth  subordinate  right,  a^ 
pcnaining  to  every  individual,  namely,  the  right  of  petitioning  the  king,  or 
either buuae  of  parliament,  fordie  rodrosBorgrieyanceB.  In  RusBiaweare 
toB  TyVtl><>l  ^  cCarfeief  established  a  law,  that  no  aubject  ntighi  petitun 
the  throne  till  he  hod  first  petitioned  to  dilTerent  ministers  of  elate.  In 
ease  he  obtained  juatice  from  neither,  he  might  then  present  a  third  peti- 
tion to  the  prince ;  but  upon  pain  of  death,  if  found  lo  be  in  the  wrong : 
die  consequence  of  which  was,  that  no  one  dared  to  oifer  such  third  peti> 
lioD ;  and  grievances  seldom  falling  under  the  notice  of  the  sovereign,  hh 
bad  liule  opportunity  to  redress  them.  The  restrictions,  for  some  there 
■re,  which  are  Imd  upon  petitioning  in  England,  are  of  a  nature  extreme- 
ly dilTerent ;  and,  while  they  promote  the  spirit  of  peace,  they  are  no  check 
upon  that  of  liberty.  Care  only  must  be  taken,  lest,  under  the  pretence  of 
petitioning,  the  aubject  be  guilty  of  any  riol  or  tumult,  as  happened  in  the 
(qMning  of  the  meraorable  parliament  in  1640 :  and,  lo  prevent  this,  it  is 
provided  by  the  statute  13  Car.  II.  st.  1,  c.  9,  that  no  petition  to  the  king 
•r  either  Iwuse  i£  psriiament,  for  any  alteration  in  church  or  state,  shdl 
be  signed  by  above  twenty  persons,  unless  the  matter  thereof  be  approved  by 
Quee  justices  of  the  peace,  or  the  major  part  of  the  grand  jury  (20)  in  the 

(y]  Hontwi.  ^  L.  ilL  «. 

(10)  Which  th*  rrandjOTT  im;  dotithtr  M  right  W  pslilioa  Ihair  repwHnUiin*  in  pw- 

dHuniM  orMMinii.     Tha  punishiaeni  Ibr  liwoent.  wiri  th>i  'I  wiibj  H  mnm  liue  llnl 

•a  nCniae  ■(niiBt  tki*  act,  !■  a  Ebb  W  tarj  Um  nuolirr  dI  namei  Kifnad  lo  an;  such  peti 

amnat  iwt  tiHading  lOOL  and  impritonmanl  tion  waa  Ijmiud.     To  aniuc  itiat  tha  airt  ot 

iar  thna  ainnih*.     At  ibe  iriaJ  of  locd  Oitoiga  Charla  wu  nov  in  fore*.  wimM  be  ai  abauid 

S«Hat.tkaii,'iBleaMrt,iacladiiiglDnl  Mana.  uio  pntand  ihaiihc  pnrogiiiiTe  or  iIie  ctoara 

Md,dselH*d  that  Ihiaatatnla.Kiia  not  affect-  atill  nmninnl  in  iti  Tutl  entpnt,  nolM'ithstnnd. 

•d  I7  ihc  bill  of  riihu.     1  Wn.  &  M.  it.  S.  a.  \n%  ihe  declvMinn  in  th>  liiU  af  nxhta."     Sm 

a- (tat  Dn^H,  971.)     But  Hr.  Dunning,  in  "    -  ■-    "   -    '~-    ""      .-.i.-  — 
"^s  knoaa  nf  anmnoiia,  conlsmled.  "thU  it 
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emmtiy ;  and  in  l.ondon  hjr  lb«  lord  Bnyar,  aldnnnea,  vai  cotnMon  cob^ 
cU:  norshaTtuijpetMon  MpreaeMed  i^  tDantfaanten  pe»oi»«l  itiiiM^ 
Silt,  under  ibeae  regulalioiH,  it  ia  4eclafed  by  the  atatnte  1  W.  and  M.  aL 
B,  c.  3,  that  the  subject  hath  k  right  to  petition ;  and  that  all  coxunitineiiM 
nd  pruaecutieim  tot  siicti  petitioBing  ere  illegal  (31). 

9.  The  Qflh_aiid  last  auziliair  right  of  die  aubject,  tfaet  I  shall  M  pm-    \ 

'"      sent  metifiiMi,  m  that  •*  banng  atme  for  ffieir  defgncB.  aoitable    J 

{*14<]    to  their  conditionaiid' degree,  and  such  aa  are  'aUo^ect  by  l»^f-  V 

Which  Ib  also  decTared  by  the  hrm  statute,  1  W.  uid  M.  St.  3, 
«.  9,  and  ia  indeed  a  jwblic  aUewanoe,  under  4iie  raotrictioaB,  erf  the  natipaj 
light  of  resistance  and  aelf-preservalion,  wheadte  oiactiana  of  aocMty  mni 
laws  sre  found  insnflKient  to  restrain  the  "violence  of  <n)pres8ion. 

In  these  several  artii^es  consist  the  rigllta,  or,  as  thiBy  are  frequewliy 
termed,  the  liberties  of  Englishmen :  Kb«rtieE  awre  genenlly  talked  «£, 
than  thoroughly  understood ;  and  yet  highly  necessary  (o  be  perfect^ 
known  and  considered  by  erery  man  of  raiui  and  property,  lest  his  igno* 
ranee  of  (he  points  whereon  they  are  founded  ahonld  hniry  iuM  into  fac> 
tion  and  Itcentiousness  on  the  one  hand,  or  a  pnatUanimiMa  indifferaice  taoA 
criminal  submission  on  the  other.  And  we  have  seen  that  these  ri^bM 
consist,  primarily,  in  the  free  enjoyment  of  personal  security,  «f  peraosid 
liberty,  and  of  prirate  piopeRy.  So  long  as  ^ese  remain  inviolate,  the 
subject  is  peifectiy  free  ;  for  eveiy  spedea  of  corapalsive  tyranny  and  op>- 
pression  murt  act  tn  opposition  h>  one  or  other  of  these  rights,  baring  a* 
Mher  object  upon  which  it  can  possibly  be  employed.  To  preserve  theac 
from  vifAstion,  it  is  necesatry  that  the  coosticution  of  paiiianent  be  mqt- 
ported  in  its  full  vigour ;  and  limits,  certainly  known,  be  set  to  the  tay^ 
prerogstire.  And,  lastly,  to  vindicate  these  rights,  when  actually  virfntoj 
or  attacked,  d»  siAgects  of  England  are  sntitled,  in  die  fiist  ^sce,  to  th* 
regidar  administTH-iion  and  free  oourse  of  justice  in  the  coons  of  law ;.  nex^ 
to  the  right  of  petitioning  the  Ving  snd  psrliunent  for  redress  of  grieraocea  ; 
■nd,  lasUy,  to  the  right  of  having  and  usifig  aims  for  self-prasenraltoa  KnA 


BBM  in  nbiidi  tliia  kiDgrioni  wu  inTatved  ■■>  sliiclioiu  Dpan  ths  riiiht  af  mHting  lo  dnlUi*- 
•enl  yem,  sner  lh«  n«iic«  of  I81S,  pRKJucrJ  nte  upon  public  meMurci  were  limiied  iy 
ftmhcr  iTgutilieni  and  rsMrielJoM  M  Airijjht     tb*ir4iinliM,iiii<llHr«mMt]jei|iir*iJ.  Those 


rho  peonle  in  >h«  Biaiiiilaa-     aaactaHSU  wbioh  van  <l«Hgn«d  In  pr«*eM 
lunnt  owrHW  naTiofllKV  employinpnl,  Cnm     such  meMinp^  froin  bdni  pcririW  id  0I1J4 
ihegenenltlagnalionariradr,  devoted  itiem-     munireitl;  dangeroui  loibp  price  Dfthsa 


h  istMiBt  Inlnr  la  polilioil  disctn-  aumiir.  only  nistiDsing  in  fon 
iioiM,  and^n  son*  pbwallie  puliuns  of  n-         (31)  Sir  Williui  BlacskMone  hen  isqdiei^ 

eia.  pnauminf  Uwt  Iheir  deiDuids  would  nol  ihiil  Uig  cliuiic  in  ihe  bill  of  righu  did  not  ra. 

conepded  id  their  petiliunw,  were  prepuring  prat  ihr  13  Cur,  II.     TV*  doraiina  liM 

tbrthe«ltonuitiwof«p«Hfor»e,     '     '   —  .     ■    ..  


latin  of  «p«Hlbnie.     IntkeMcip-  denied  bf  iDve,  asJ  doubMd  iir  inaii)' :  tnt  I 

Iha  UfiilUuiB  Ifaonght  Gt  to  faj-  think  wiihoni  tpuod.     The  iimuie  of  Cur.  11, 

e  meetinri  (eieept  lounly  meet-  did  nM  take  from  llie  tuhjec;  his  risht  of  pviu- 

biiscB^ledti^  theldrd^ieutenantDrlhechtrlff),  tioning,   Inn  only  KEulnicd  Oie  mannrr    ia 

which  CDnaiated  of  more  than   fifty  jipranna,  wlilcfaaaahpetitionatnouldbe  liimed  and  pi^ 

union  in  irpirate  iDwn>hii»  or  iwriahes.  b;  acnied ;  therefoie.  befom  the  bill  uf  ri(hia 

Ibe  inhabitanii  themof,  nf  which  mii  diyi'  pre-  patxid.  the  Mtqml  had  alindy  the  libpit*  od 

*i«ii  notice  mult  be  given  10  a  junine  <A  tba  peiiiianln|[,  and  tka  bill  at  righu  anlT  aei«d  M 

poet,  ainisd  br  aeren  resident  houiaholdera.  a  droliraDoa  of  tlria  right  ud  a  rniiirsisl  — 

BaeeoGfio.  |[[,  e.  S.     The  act  alio  praiide*  of  the  law  aa  it  then  atmd  ;  far  if  dM  bill  m 

<>r  the  diaaotucion  oT  any  public  meetint  by  Aeclaraiion'ar  lighta  vaa  intended  hi  hare  ■! 

proelaimlioBofa  chief  oiTil  officer  or  the  nl»c«,  Mr*d  thn  lawsa  it  then  iKud,  it  iboMld  mat 

and  peiaona  reftiaisg  to  depan.  are  tiihle  to  onl;  hare  deMared  the  right  of  the  aabjeM  M 

aevcB  Tearii'  fanaportaiion.     Perwina  attend-  petition,  ([or  iltat  v.-*!  already  eMali|i>ii*d  tig 

\niimA  meetingi  with  nrtna.  bludiponi,  Biiga,  law  ;)  bntalM  haTeenacMd.  that  the  awnha 
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defnea.  And  ill  ibeM  nf^sta  tati  lib«ities  it  is  our  bin]iri(bt  to  onjo)  «n< 
tirei  unlesa  wkeie  the  Uwa  •(  our  country  tiave.laid  them  under  necn* 
ujj  f estninia :  lestfaints  in  ibamaelves  so  gentle  and  moderate,  as  wiU 
ifipear,  upoa  farther  iwiuiry.  that  no  man  of  sense  or  probity  wauld  nisli 
U  Me  lltum  slackUud.  For  all  of  u>  have  it  in  our  choice  to' do  evei)^ 
ikuig  liurt  1  good.  QUA  would  desire  to  do  i  and  are  reauained  from  nothing 
btf  what  w<wkl  be  p«rak:i«oa  either  lo  ourselves  or  our  felJow- 
ciliimiSk  So  ihet  thU  review  *of  our  ntuuitMi  may  fully  justify  [Tl-LS] 
dw  rteervaiiae  of  a  Iflamod  Frtnch  author,  who  indeed  generally 
Imk  thought  aRdVMUe  in  the  a|>iriL  of  geuuine  freedom  (a),  and  who  hatl( 
wt  scrupled  to  profess,  even  in  the  very  bosom  of  his  native  country,  that  tho 
Eoglish  ia  lite  only  nation  ia  the  world  where  political  or  civil  liberty  is  thtt 
direct  e»d  of  its  constitution,  fieconunendii^  therefore,  to  the  student 
IB  our  laws  a  iaither  and  more  accurate  search  into  this  extensive  and  im^ 
Mrtuil  title,  I  shaU  close  my  lemaiks  vfwn  il  with  the  ej^iring  wish  of  tlw 
ttaoiu  FafldMT  Paul  to  hi«  oouoiryt"  Esto.  FutrsTVA!" 


CHAPTER  IL 

or  THE  PARUAMENT. 

I  Wb  are  next  to  treat  of  the  rights  and  duties  of  persons,  as  ,they  ar^ 
■nombers  of  society,  and  stand  in  various  relations  to  each  other.  Thesa 
teUlkms  are  eitho-  ptdilio  mr  private  :  and  we  will  first  consider  those  that 
, STB  public. 

Ilie  most  universal  public  relation,  by  which  men  axe  connected  loge- 
■her^  u '  thaE  of  govemmeDt ;  namely,  as  Mvemors  or  governed  ;  w,  in 
uherwordB,  ii  magistrates  and  people.  Of  magistrates,  some  also  ar« 
Mpratu,  in  whom  tne  sovereign  power  of  the  state  resides ;  others  ara 
'  Mmiinate,  deriring  sS  their  autheri^  front  dm  supreme  msgistntte,  ao> 
coiiaLAIe  'tf>  htm  for  their  conduct,  and  acting  in  an  mferior  secondary 

'  Id  &U  tyrannical  govennnents,  the  supreme  -magistracy,  or  the  right  o(\ 
both  mating  md  of  mfotting  the  laws,,iB  vested  ia  one  and  the  same  man,/ 
nr  one  and  the  same  body  of  men  ;  snd  wherever  these  two  powers  ••« 
Dnited  together,  there  can  be  no  public  liberty.  The  magistrate  may 
•sact  ^rnnnieal  laws,  and  sxeeote  them  in  a  tyrannical  manner,  since  hil 
is  possessed,  in  quality  of  dispenser  of  justice,  with  all  the  power  which  h», 
■s  legialslor,  thinks  proper  to  give  himselC  But,  where  the  Jegiatativtf 
Md  execnttre  aathority  are  in  distinct  hanch,  the  former  will  t«ke  care  net 
U  entmst  the  latter  with  so  large  a  power  as  may  vni.  to  Ae  subrenioM 
'afilBOwnindapemdeDae,HBd  tlwrawithof  thelibertyofthssubject.  With 
n,..lbereg)re,  in_  England,  this  supreme  power  is  divided  into  j 

Awe  branches;  the  cme  legislative,  to  wit,  tne  parliament,  consist-  [*147]  I 
Q;  of  king,  lords,  snd  commons  ;  die  other  sxeeutive.  oQiwiating  ■ 

<*we  ki^  alone.^  It  will  he  the  business  of  this  chspter  to  poiisideT  itM  \ 
Tnasf  perUamenf,  in  which  the  legislatire  power,  and  (of  course)  the  •«■  ' 
{nDKradHhsoTut^  anthoH^  oflhe  stste,  is  vested  by  our  emutitulim.    ^ 
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The  original  or  first  InatJtutigR  of  pBtSanwnt  b  Otte  of  dxne  imeum 
irhich  lie  so  tai  hidden  in  the  dark  agea  of  antiqui^,  that  the  tracing  of 
H  out  ia  a  thing  equally  difficult  and  unoenain  (1 ).  The^  word  ^'•^'fiinHtf 
Baelf,  {parUnunt  or  eitioqttium,  as  some  of  our  faiMonans  iranGtste  it,)  u 
eoinparatively  of  modem  date  ;  derived  from  the  French,  and  ai_gnifyiiig 
•n  assembly  thut  met  and  conferred. together.  It  was  first  applied  to  g»> 
peral  assemblies  of  the  states  under  Iiouia  VTT.  in  Ptwiee,  ahoM  the  inM> 
die  of  the  twelfth  century  (a).  But  it  ia  certain  that,  long  befors  die  » 
troduction  of  the  Nonnan  tsngttage  into  England,  all  uiatteTa  of  imptwu 
ance  were  debated  and  settled  in  die  great  counctla  of  tReTealm:  a  prae- 
tice  which  seems  to  have  been  universal  amcmg  the  uorthem  nuionfl,  pstti- 
eulaily  the  Germans  (6),  and  carried  by  them  into  alt  tbe  ommiries  of  E»- 
TDpe,  which  they  OTerran  at  tbe  dissolution  of  the  R<»nan  empii«  ;  rdwa 
of  which  eonstiration,  under  vuioua  modiAcationa  asd  change*,  are  still  u 
be  met  with  in  the  diets  of  Poland,  Germany,  aad  Sweden,  and  the  «•• 
aembly  of  the  estates  in  France  (e) ;  for  what  ia  thore  now  called  the  par- 
liament is  only  the  supreme  court  of  justice,  consiaiing  of  the  peers,  cer- 
tain dignified  ecclesiastics,  and  judges,  which, neither  ia  in  practice,  dot  is 
■npposed  to  be  in  theoiy,  a  general  council  of  the  realm. 
f  With  U8  in  England  this  general  council  hath  been  held  imtnemo- 
■■  tialty,  under  the  aeverat  names  of  michei-syneth  or  great  council,  mtcAel- 

■d  fsr  ttn  lut  tJiiM,  A.  D. 


(1)  The  wari  partlamfnitmvtt  not  uud  ia  BMnjolhcn,  Hj,lh>t"ilu  railed  pRriiiment, 

Bnffuiit  till  lh«  reign  of  Hen.  lil.  {Prytnu  m  bsOBuw  oeiT  meBb«T  of  Ifaol  ooun  aluKiU 

4  litMi.  S.)     Sii  Uenrj  Spelmin,  in  b»  Oloi.  ■incerelT  ud  ditcn^Vt  ptrUt  U  mm,  tptmk 

m7,(rac.  Piirl.]H]it,  Johannti  ra  AoulA'-  hii  Diind  farlhe  genen]  nMd  of  ihc  oommbo. 

■HI  poffianuiintm,  UM  k«  wmn  ■«  nni  Ha-  wcallh.'    (C*.  Lift.  IIS^    Mr,  Liimb*id  m- 

mai,  md ctmamaii caiialantaifirmmm  tl «—o-  fonsa  lu,  tfau  "l«wnnee    Villa  nuslikMh 

iititem  ptnpicvcm  dtdit  ihl*  denvatjoru'*   (jlrcA.  236.)    And  Lawrcztca 

It  wu  rrom  the  use  of  tbe  wordsirf^mni-  Vallo  i>  not  llniuUr :  Cor  ttr.  Birrin«ton  >»• 

km  that  Ptjnn*  diMMnrod  Lonl  Coke'i  ma-  wanm  h,  that  "lord  Cn^'i  rtyimlon  n(  A* 

MKriBt,  M*dat  Intmli  pariiamwtuitm  Inpen  wold  piHJKBiciit,  fmn  qmking  ooe^  ini^Kl, 

nfim  SdiBanti,  tUi  ntpi  EiluUrrJi,  ifi;.  to  be  hu  bren  long  oiplDded.     If  ons  might  |ii*. 

•purjouL     Lord  Coke  uta  «  hith  nlue  upoa  aBRn  (idifa  he,)  lo  luhMkuie  ■nother  in    it* 

ll,  and  bn  aMund  oa,  "  ihat  certain  it  ii,  Ihii  nxnii  ai'iei  m  manyguanea  \)j  tniirn,  I  ahould 

pa  Jim  waa  leheaned  and  deolarad  bebra  the  aappoa*  it  Kaa  a  conirouDd  of  iha  two  Caltia 

Donqijeror  at  ihe  Gonqueat,and  byhim  iliproT-  words  parly  and  awnf,  or  *m^     Both  thpa* 

ed.     (4  hut.  13.)     Bui  br  mtny  rrirns  aftof  miit  are  lo  ba  found  in  Bttliel'a  Celtic  l>i». 

Ihii  word  wai  introduoed.  it  waa  induerimi-  lionan.publiabedal  Benngan  in  ITM.  3d*«L 

aalfly  (fijilied  to  1  Mnion,  and  to  the  duntion  fol.     He  randet*  psrly  by  ike  French  inliaitiTs 

of  thr  writ  of  sumiBoni :  «e  now  oonflne  it  lo  paitrr ;  and  *■  aae  tba  mid  in  England  ■■  « 

Ike  Inner,  via.  lo  die  peiiadbatwcflnthaneal-  uibatantirp,  Tia.  Mricy ;  mnim  iHiid  ■■  n*. 

ini  nfter  ike  nlara  of  the  writ  of  auaimoas  dared  noilif^  ahaJian.     The  word  parlia. 

and  ihe  diionlniion.     Etymology  i*  not  alwafi  neni,  Iberurnre,  being  reaolTed  inlo  iiacana^ 

IHvolDtii  pedantry ;  h  aaaietiineo  RMty  ftflord  taent  ayllablea,  mar  sot  irBproperly  be  aatd  t# 

•a  iiaehl  cocneteM  man  tbeoRgioal  ligaifi-  ■Jnily  wlmtllwLidiaBaaf  Ivoiih  Ametioa  oa]) 

CBiioB  cf  ■  word.     No  bconaideralile  paina  a  Greatl'all."     J  ihiil  leaie  ii  Lo  iho  resda 

kave  bren  bealowed  by  learned  men  in  anain-  to  deleniine  which  of  thpsa  dertvationm  ta 

tig  ihe  woid  «wMai»«i»t ;  Aoegb  ibe  fr>iloKiii|  noMdaarrifliirecd'apariiuBeiit;  indpertwia^ 

huinin  :  "The  wnrd  parlinnieni,"  aaith  one,  pear  preaumptuoua  in  me  looWrre,  ihni  par- 

*■  ia  corppoanded  of  jiiv'iHm  twtnrTcm.  beeanae  liameM  inpoctad  originally  iwlhing  more  Uian 

(aa  he  Ibinka.)  "  tfaa  peera  of  tba  realm  did  at  k  oouniul  or  osafetenoe,  and  Ihai  mwul  in  pmr 

(heae  aawmiiliM  lainenl  and  eomplnjn  each  In  liameat  bat  no  man  lignilKalian  ihan  ii  has 

iLr  mler  of  Ibe  enomitiM  of  the  country,  and  in  impeaehiotnt,  sngagem'-nl,  iBipriaanment, 

thereupin  morided  redfeaa  for  the    aame."  henditanHut,  arid  ten  ibnmard  Qthen  of  iJta 

iLiB^t.  Anil.  Z3i.)     Whilelodt,  in  hi*  note*  aame  Batnre,  ifaoogh  the  oiriliaea  have  ailrpt 

:IH)  declarea,  "  that  Ibia  4eiinIion  of  parlia-  td  a  aimihc  deriiation,  via.  leatamant  fma 

•Mat  ia  ■  awl  atyn^ocy."    Lord  Caka,  and  «MMr>  ■aifiiii     Tar.  Ci'.  Law.  TO. 
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mhM  or  freat  neetiog,  utd  more  Trvqnently  wiUMM-jcmoM,  oi  [*146] 
us  ncotiag  of  wise  men.^  It  iraa  also  etyled  in  Liitiii,  eommun* 
meilium  rtgni,  augTnioi  ameiUtun  rtgis,  cvria  magna,  eOitt>entiu  waynnJW 
p^pneiritm,  astita  gtntraUt,  and  somelimea  eonmnatitaa  rrgni  Anglim  ((f). 
Wi  have  iiwtaiieea  of  its  meeting  to  order  the  aflUrs  of  the  kingdom,  (• 
■ike  new  law*,  and  to  mend  the  old,  or,  u  Fleta  (e)  expressea  it,  "hmw 
mfmit  emertU  nooa  eoHstitaera  mMdia,"  bo  early  as  the  reign  of  Ina  King 
•f  the  West  Sax(Hn,  Ofik  King  of  the  Mercians,  and  Ethelben  King  ^ 
Kent,  in  the  several  reahns  of  the  heptajrchy.  And,  aAer  ih^ir  union,  the 
Minw  (/)  iidimns  us,  th^  King  Alfred  nrdained  for  «  perpetual  nsaget 
that  these  e«mcil8  should  meet  twice  in  the  yen,  or  oftaner,  if  need  be,  to 
mat  of  the  goremment  of  God's  people ;  how  they  should  keep  theaH 
wives  frmn  sin.  should  live  io  quiet,  and  should  receive  right.  Our  suo 
Msding  Saoa  mA  ftenish  monarcha  held  frequent  cowicib  of  this  son,  a* 
shears  from  theii  respective  codee  of  laws  ;  the  tide*  whereof  uwiaUy^ 
ipeak  them  to  bo  eoacted,  either  by  the  king  with  the  ndvtce  of  his  wit-' 
isM-geiBOte,  or  wise  men,  as,  A«e  nnt  inttUuta,  qtm  Edgarus  rm  eomiim 
ti^K«Ktitm  jNeriMi  inttitvit ;"  or  to  be  enacted  by  those  sages  with  die  advioe 
efdieking,  as,  "AtfCMinJ/iuftMa,  ^«  tapietMa  eonnUa  regit  EthtUUmiiit- 
ttUiuntiU ;"  or  lastly,  to  be  enacted  by  ihem  both  togelher,  ss,  "  kmc  turnt 
tattituliouM,  jmaa  rwc  Edmundu*  •(  qMseofn  ra*  eum  aofMatibita  tttu  infti- 
tatntHt." 

There  is  also  no  doubt  btit  these  great  councils  were  oocasionally  held 
flsder  the  fint  princes  of  the  Normsa  line.  Glanvil,  who  wrote  in  tho 
niga  of  Henry  the  Secottd,  apeaking  of  the  particular  amount  of  an  amerce* 
nent  in  the  sheriff's  court,  says,  it  had  never  been  yet  ascertained  by  tho 
^oand  sssixe,  or  assembly,  but  was  left  to  the  custom  of  particular  coua- 
liei  (g).  Here  die  general  assise  is  spcriten  of  as  a  meeting  well 
known,  and  its  statutes  or  decisions  are  put  in  *a  manifest  contra*  >  [*149] 
distinction  to  eusiom,  or  the  common  law.  And  in  Edwari  the 
Third's  time  an  act  of  partiament,  made  in  the  reign  of  William  the  Ct»- 
^ueror,  was  pleaded  in  the  cose  of  the  AUiey  of  St.  Edmund'a-bury,  aid 
jidicially  allowod  by  tiie  court  (A). 

Huice  it  indisputably  appears,  that  paxliaments,  or  general  councils,  a^ 
coeval  with  the  kingdom  itself.  How  those  parliaments  were  constituted 
ind  composed,  is  another  question,  which  has  been  matter  of  great  dispute 
UMKig  our  learned  antiquaries ;  and,  particularly,  whether  die  commons 
Were  summoned  at  all ;  or,  if  summoned,  at  what  period  they  began  to 
torn  a  distinct  assembly.  >But  it  is  not  my  intention  here  to  enter  into  con- 
troversies of  this  sort.  I  hold  it  sufficient  that  it_ia  generally  agreed,  that  j 
in  ihe  main  the  constitution  of  parliament,  as  it  liow  staiids,  was  marked  ' 
/  ouiso  ]oi^  ago  as  the  seventeenth  year'  of  King  John,  ^,  u.  1215,  in  the 
[  greai  chnrtw  ^nted  by  that  prince  ;  whwein  he  promises  to  summon  all 
ircUMs&i^'l  "bishops,  abbots,  earls,  and  greater  barons,  personally ;  and  all 
Mher  tenanls  in  chief  under  the  crown,  by  the  sheriff  and  bailiiTa  ;  to  meet 
■tacortaia  place,  with  forty  days'  notice,  to  assess  aids  and  scutagea  when 
■scessary.  And  this  constitution  has  subsisted  in  fact  atleast  from  tho 
7MI1206,  49  Hod.  III.;  ibere  being  still  extant  writs  of  diat  date,  to  sum* 
•m  knights,  citizens,  and  burgesses,  to  parliament.    I  proceed  therefor* 

jncna^t.il.(.tt  I.I.*.!).— Fraf.  >Il«)i.         Igi  QmOkw  JrtHljiT'iixnnu 
"  '  "  "  *  J™  eowftrt— ■  Mmr.  t  fte.  10. 


Ui«»Lta 
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&nd  hasslood  for  jh§  spaco  of  ai  least  five  htin^rtid  ^yeiiTs.     Aiidln  jK 
HiMocidian  of  this  inquiry,.  I  shall  consider,  firu,  iLiq  lyuiner  ajiTtime  of 
Ub  aaseni1)li^g,;,^condIy,  its  conBtituent  porta  :  Uiiriilj,  ite'taws  atid  cus- 
lonia  reluUBg  to  ^rlLameni,.cona>dfrsd  as  one  aagregaie  body  :__  foliHEIj 
■nd  fi(\hly,  ih^.^vjH  and  cDstonw  relating  lo  each  house,  SHpataieTy'^and 
diatinctly  taken  :  iiisthly,  the  melhoda  of  proceeding,  and  of  makiijg  siB- 
■lutes,  iii~Eoth  houses  :  and  last)}',  the  manner  of  the  parJiaiBo^t^  ^jpi^t^ 
"qieijit,  proiDgalion  and  disaolution. 
1  ['IdOJ.        *I.  Ab  to  the  manngrandUmeoraasembling.    TheBaiiiamentia  I 
/  iflgidarTy  to  tie  summoaed  by  the  king's  writ  ^JetUirj  kssued  aiit~af  ' 

'  (^^Bcery  by  advice  o(  the  privy  council,  at  least  foiiy  daysbewte  it  begioi 
lo  sit  (3),  (3).  V  It  ia  a  branch  of  the  rayal  prerogative,  that  no  parliament  caa 
ks  cooveoad  by  iu  own  auttiori^i  or  by  the  authority  of  any,  except  the  king 
alMA.  And  thiB  prengattve  is  foended  ^ton  ve^  good  reuon.  For,  sup- 
pMing  it  had  a  right  to  meet  spontaneoiisly,  without  Iwing  ctdled  together. 
It  is  impcMsibls  to  conceive  that  all  the  inwnbers,  and  each  of  tJw  hoiweo, 
would  agree  nosiuinowaly  upon  the  proper  time  and  place  of  meeting  i  and 
if  half  of  the  memben  met,  and  half  sbsentedthemwlves,  who  shall  detei- 
■Bioft  whtcb  is  really  the  l^pslativo  body,  the  part  assembled,  or  that  whicli 
■t^raawayl  It  is  ihsrafwe  oecesaary  that  the  parliameut  should  be  called 
together  at  a  determinate  time  and  place :  and  highly  becoming  its  dtgoitjr 
MM  independence,  that  it  should  be  caUed-  together  by  none  but  ons  of  iU 
«irn  eooMitnent  parts  :  and,  of  (he -three  caascitneut  parte,  this  office  caa 
only  appertsin  to  the  king ;  as  ho  is  a  smgle  person,  whose  will  may  be 
tnuform  and  Meftdy  ;  the  fiiat  person  in  the  nati»n,  beuig  sHperior  to  bodi 
hooMS  in  dignity  i  and  the  only  branch  <rf  the  legislature  that  has  a  se- 
parate eastence,  and  is  capable  of  performing  any  act  si  a  time  when  no 
f  ■riiam^nt  is  in  being  (i).  Nor  is  it  ta  exception  to  this  rule  that,  by  aota* 
modem  statutes,  on  ^e  demise  lA  a  king  or  queen,  if  there  be  then  no  par- 
liweM  in  being,  the  last  paifnnieat  levivea,  and  it  is  to  sit  agaiu  for  six 
— Ihe,  uiUess  dissolved  by  the  suceessor :  for  this  revived  pailiaueBl 

must  have  been  originally  Bumnraned  by  the  crown. 
[*151]        *lt  is  true,  that  by  a  statute,  16  Car.  I.  c.  1,  it  was  enacted,  diu, 

(tl  ^rnotlvMwBnhilibiitUtbiawwIhciv-  iTlilditbeljIilM(iikaihat«uilciiadlbuB,utba 

pobDeafVanIu«umcluiioil,wh«ntainid>  th«  prtBel|Ml  nuuM.    1.  Tlw  proliriHT  of  luvinf  a* 

•sdafttlMTaithcditaiyllikobatatdtbsltlbHH  •ncntlv*  pMrvapul  c<' tlw  la^ilnUis,  w  »• 

0fIha«iple,wliaw«raiinHuIl]ichaMnb)rUMM-  nl(;  to  which  Iha  tbnner  winiiiil  natlilnlM 

rail  dMrlcta  «r  Ui*  VmMlan  UnHaif,  ini  colt'  Wna  MS  •dmltwd.    %  TM  mmmUt  m  haiini 

•UtatHladoniiitkclinMliliiwIualkaaMni-  adaflapanain  UeMnikatlwfrMl(»ueUa>lMa 

'  Ufa  powflTDT  ihaaUUM  preMM  i«lda*.    tot  a^MnMd.    (Hod.  Dn.  Bbt.  »vlL  IS.) 

(b)  Now,  it  ii  enacted  by  37  Qeo.  Itl.  a.  ment,  mich  new  pariiamral  ihall  meal  and  alt. 

IZT,  that  hii  majeaij  maf  imic  bia  proclan^  (3)  Tbia  ia  a  proowiea  rf  tbe  mapia  ekarta 

tSoa  fat  iha  maelingoftiariiaBKiit,  in  init*4e  at   Xuf  J»bn ;  /miiiiiin   imniMini,  cfa.  at 

daya  from  tbe  dale  lhenaf;(nolifiihiian(liiiB  eerfuii  diim  tdiat  wl  (cmmiini  ijwidnjrnM 

a  prerioua  adjoiimment  to  a  lonnr  dir.     M  rfimBM  adminuM  tl  it  nrrvK  lacnm.    (Bhck. 

and  «  Om.  IIL  o.  !«.}     Ant)  in  oaM  of  tU  Ha»  Ch.  Mb  II.)     b  ia  MiraHvri  tar  1  ud  • 

kiac'adeini>e  afUr  tbe  diiwiliilion  ofa  parlta.  W.  o.  £t,  wbi.-*  enaeia   ihat  ibRre  iball  ba 

Iha  lift  practding  partnuiMnt  ihall  aweOiMl  Iha  wtit  ef  aumnmc  and  Ihii  time  i*  by  the 

■h.     Tha  came  al»,  if  ibe  aaenai— r  lo  Iha  nmtam  pnetica  aiacr  thr  union  ailenilad  ■• 

arowD  die  witbin  mi  oiwiths,  Hiihoui  baTin)  firtjdaji.  (Z /fnli.  335.)  Tbia  piactice  waaia- 

iliaMlvrd  the  pBrliatnent,  or   after  the  aanx  Itodueid  by  ihr  Sd  inicla  nf  rhe  net  i>f  union, 

sue  ibull  hive  mei.     h  ia  ilna  enacted,  ihat     and  the  return  ofthe  itrii  of  MimmoDa  lor  As 
in  caas  »i  ihf^  king'a  demiao,  on,  or  after  Ibe     Srat  pariiamenl  of  Oraat  Britain, 
day  appointed  (m  iiaaiyJing  •  saw  futis- 
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reo  j^m,  be  peen 
nighl  asMinble  and  Imia-ovt  writs  ten  chooaing.ou.;  «nd,  in  cmb  of  qs^ 
bet  of  ihft  peer*,  the  ooiwibiwMs  mizht  rpeet  and  elect  one  themaelvet 
Bot  ihia,  if  ever  put  in  pracuce,  wouM  have  been  liable  lo  all  the  incon- 
reduices  I  have  just  now  stated ;  and  the  act  ifs^lf  traa  eateemed  >o 
Ligtify  detriniMit^  and  injnriotu  to  the  royal  prenwuive,  tbu  it  was  »- 
p««l«d  bf  Matule  16  Car.  11.  c.  1.  From  thence  ^«rdi>re  no  piecedeirt 
OB  be-^wn-  - 

It  is  alu)  true,  that  tha  convention-parliament,  which  lealored  Kingi 
Charles  the  Second,  met  above  a  month  before  hia  return ;  the  lords  by 
iheii  own  aBthwily,  and  the  commooa,  in  pursuance  of  writs  isaued  in  the 
name  of  the  keepers  of  the  liberty  of  England,  by  aathorily  of  parliament : 
and  diat  the  said  parliament  sat  till  the  twenty-ninth  of  December,  iiA 
seven  months  after  the  restoration  ;  and  enacted  many  laws,  several  of 
vhichare  still  in  force.  But  this  was  for  the  neceaeity  of  the  thing,  which 
stiperaedea  all  law  ;  for  if  they "GaJ  not  so  met,  it  was  morally  impossible 
thai  Aff'knrgiTom'Whould  have  been  settled  in  peace.  And  the  first  thing 
done  after  tlie  king's  return  was  to  pass  an  act  declaring  this  to  be  a  good 
patUament,  notwithstanding  the  defect  of  the  king's  wrUs  (i).  So  that,  as 
the  royal  prerogative  was  chiefly  wounded  by  their  so  meeting,  and  as  tha 
king  himself,  who  alone  had  a  right  to  object,  consented  to  wave  the  objec- 
tion, diis  cannot  be  drawn  into  an  example  in  prejndice  of  the  rights  of  tha 
cnwn.  Besides  we  should  also  remember,  that  it  was  at  that  lime  a  great 
doobt  among  the  lawyers  (t),  whether  even  this  healing  act  made  it  ■  - 
good  parliament ;  and  held  by  very  many  in  the  negative :  though  it 
seemt  to  have  been  too  nice  a  scruple  (4).  And  yet,  out  of  abundant  caa> 
tton,  it  was  thought  necessary  to  confirm  its  acts  in  the  next  parliament, 
by  statDte  13  Car.  11.  c.  7,  and  c.  14. 

*ll  is  likewise  true,  that  st  the  time  of  the  revolution,  a.  d.  1688,  [*I53j 
ika  lords  and  commons  by  their  own  authority,  and  upon  the 
ionunons  of  the  Prince  of  Orange,  (afterwards  King  William,)  met  in  a 
cniTeoiion,  and  therein  disposed  of  the  crown  and  kingdom.  BM  it 
BHut  be  remembered,  that  this  assembling  was  upon  a  like  principle  of 
Bcceasity  as  M  the  restoration ;  that  is,  upon  a  full  conviction  that  King 
Jknes  the  Second  had  abdicated  the  government,  and  that  the  throne  was 
(hereby  vacant :  which  supposition  of  Uie  individual  members  was  con- 
Gimed  by  their  concunent  resolution,  when  they  actually  came  together. 
Aid,  in  such  a  case  as  the  palpable  vacancy  of  a  throne,  it  follows  »m 
Musiilatt  rti,  that  the  form  of  the  tvysl  writs  must  be  laid  aside,  otherwise 
u  pnliament  can  ever  meet  again.  For,  let  us  put  another  possible  case, 
iDd  suppose,  for  the  soke  of  argiunent,  Uiat  the  whole  royal  line  should 
U  any  time  fail  and  beeoose  extinct,  which  would  indisputably  vacate  the 
AtOTie :  in  this  situation  it  seems  reasonable  to  presume,  that  the  body  of 
the  nation,  consisting  of  lords  and  commims,  would  have  a  right  to  meet 
ud  settle  the  government ;  otherwise  there  must  be  no  government  at  all, 
.And  upon  this  sud  no  other  principle,  did  the  convention  in  1688  assemble. 
Tke  vacancy  of  the  throae  was  precedent  to  their  meeting  without  any 

(« ini.  u  Cn.  IL  B.  1.  W  1 SM.  t. 

(*1  Williiai  Dnke.mmcrclmit  of  LandDa,  anthnriTT  tin  Ihiit  WM  lt*"r  ■"<'  nfaltTtT 
«••  nnpFaehpd  Tar  wilting  ■  psmphlet.  enti-  dinalv«l  by  Ik*  ting  ind  th*  two  hDa>a*«if 
MTVLnvPirftannt  F(*w>l,in*hiehhe  pa  rHanHnt.  lecsnltn;  tr>  Iht  IS  Car.  1.  •■  1, 
MK)>Hd  thai  then  schM  be  no  lafMatira     Cm.  Jnr.  »  Sol.  IKO.  , 
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myal  Mrnnmona,  dot  ■  eonMqdmtcv  of  if.  Thmr  did  nut  mmiiAI*  wUioiM 
writ,  uid  th^niiMlee  ihatfaavnatftoaat;  bnt/we  tliraae  bmng  pnnouilf 
VKcfent  bf  the  king's  stMliMtion,  th«y,UBMnbt»d  wilhtnrt  writ,  as  they  n 
dtt  if'tbey  usemUed  tl  aQ.  Mod  thd  thnm*  been  fnll,  their  n 
woidd  tM  hare  been  regular ;  biit,  as  it  ton  really  tmpty,  inch  n  ^ 

became  absoliite);^  BeCeatu;.  And  accordingly  it  is  declared  by  wtauat* 
I  W.  and  H.  at.  1.  D.  I,  that  thia  convention  waa  really  A«  two  hou«c«  of 
parliament,  notwithstandinff  the  want  ot  writa  or  other  defecta  of  fiatiD. 
So  that,  notwithatanding  theae  two  espital  eiceplions,  which  wene  jus- 
tiftaUe  only  on  a  principle  of  neceeai^,  (and  each  of  which,  by  the  ^»ay, 
induced  a  revolution  in  the  gevemment,)  (he  rule  laid  down  ia  in  geosial 

certain,  that  the  king,  mily,  can  convoke  &  parliament. 
{*1S3]        'And  thia  bytheancient  aiatutea  of  the  realm  (m)  heia  bound  t0 

do  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or  ever  wks, 
obliged  by  theae  atatute*  to  call  a  nets  parliament  every  year  ;  fant  only 
to  permit  a  parliament  lo  alt  annually  for  the  redreas  of  grievancea,  mxA 
dispatch  of  buaioeas,  if  need  bt  (5).  These  last  words  are  so  loose  and 
vague,  that  stich  of  onr  menarcha  as  were  inclined  lu  govern  without  par* 
liaments,  neglected  the  convoking  them  sometimes  for  a  ve^  comnderabl* 
period,  under  preteiree  th^  (here  waa  no  need  of  them.  Bat,  to  remedy 
thia,by  the  statute  16  Car.  II.  c  1,  it  is  enacted,  that  the  aitting  and  hold- ^ 
ing  of  parliaments  shall  not  be  intaroiitted  above  three  years  at  the  moaL  J 
And  by  die  sutute  I  W.  and  M.  at.  2.  c  2,  it  is  declared  to  be  one  of  tba 
righia  of  the  people,  that,  for  redreas  of  all  grierancee,^nd  for  the  amend- 
ing, strengthening,  and  preservii^  the  laws,  parliainents  ought  to  be  hehi 
fnqttenlly.  And  this  indeflniie /frfA«|0|r  is  again  reduced  to  a  certainty  t^ 
statute  6  W.  and  M.  c.  2,  which  enacta,  aa  the  statute  of  Charlea  ih* 
Second  had  done  before,  that  a  new  parliament  ahall  be  called  within  thre* 
^ars  (n)  after  the  determinatioa  of  the  former  (6). 
{       II.  The  constituent  paats  of  a  parliament  are  the  next  objects  of  om 


te]  Mr.  OranvillB 
liiiied  HciM  y«»  i__-.  _,— 

lUiiMibu  conitructiaD  of  Uu  4  Ed,  lEI.  ta&  eUred  be  hmd  ■xnnoned  lh«  iiirliwn< . 

naintaiacd  tbuihe  HOrdt,  if  uttd  6a,  nfemi  Ekiite  it  (m  ordnined  Ibil  pmjiiiinent  ihiMiU 

«dj  to  iba  prsMding  owd,  oflnti.    8a  *U  U  krid  mc*  •  yuti.    (Rut.  Pni.  a  R.  U.  N*. 

the  tra*  ■ifnifiution  wa(,  Ihtt  *  puiiinwit  4.) 

■)KHildbshi1danMe>e>7r«rUBlle'Bnu;Kitd        (I)  Thu  purtaT  the  ilituta  6  W.  uid  V.  fc 

■riherobouldbcuiTaiwdlo  boM  it  ofteaer,  S.  MHt6mii  Diaaunt*  II  Cv.  II.  e.  I.  in  4^ 

dwo  nwra  fimt  <»«.    (Be*  Ua  DeshrUioa,  clviog,  (tuU  then  ihiiH  not  W  ■  Ina^  iniM- 

Aa  p.  16S.)     tit  oMeraponiT  neni4>  of  par-  ti1  Ihin  Ihrpe  jnn  iner  ■  diwolulion  |  bet 

timmeat,  in  >on»  of  *hich  U  w  »  iipnued  the  10  C*r.  II.  •eeou  to  be  more  sitcnaiTe  ■ 

withmit  DiiT  inbinily.  pnw  bcrond  afl  aOB-  itj  iiMnKiaB.  bf^tidiDE  thil  than  ahall  bm 

imini  IliaLlliii  n  ll>«  liiia  i mini iiim tin     la  be  a*  iiUenniaun  or  aunn  Itiui  three  »■*• 

a*dent  tioMi  iduit  raioorite  Uwa  wan  fn-  after  anjr  littin^  of  pailiamem,  which  will  a>. 

wntlT  re.aiuio(e4.     In  the  50  £dw.  1(1.  H  ia  tindalao  Maprawatno.     Bal aa  the  MUtji^ 

«cpcM*t;  wd  abnhilelir  daabrel,  thri  ajar-  «a«,  «(id  the  1aa4<u  and  biImki  aota   ^^ 

liaiDMtaiMiildbcbaldaiieaayMr.     S^Ptit.  paned  brone  T'ar  onljr,  tbeae  tnu  atMniM 

No.  IW.     In  the  I  R.  II.  we  find  agun  aniv  are  now  oflittte  (Tail. (or  lh«  parliament  niiMt 

Ifaw  petition  fma  Ihe  eanmiM,  that  a  pariia-  »«!^«ilj  ba  MmaiMied  for  the  dupaich  ti 

■wnt  ahould  be  held  onoe  a  ftv  t  Iht  ImmI  :  biuineaa  once  aiery  year. 
' Qm  pfaw a  mill  Sr  it  Ww  pariMmit  an        "  The  ooBgnaa  o[ the  D.  B.  neela  at  leeM 

ft^tm*"^  ■■  T"i  ■«««»«■  Hm  ■■"■aaHi."  aeea  a  yaar, a^  lU;  ba  omHiwd  oAaaar  fc* 

TIm  kng^  anamr  i>,  "  A*  M  that  parlwnant  tha  Prtaidml.    (ConaL  Art.  1,  Smi.  4  ;  e^ 

^^bahaldenry  fWilaO^MtaMitkMW-  Ait.  3,  Brat.  3.)    Th*  ccnalitutiona  of  iha  ^ 

-     -  ...        -....- 1 — iiaa  ha(a  aimilar  Drariaiaaa  M  Is  1^ 
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jnquify.  Ard  A— »  uc,  fta Jup^  intjMty^nttinj^therB  in  his  nni  jioB*  t 
Ijcal  ^^i£^7i  ind'fhiB"  ffirw  asities  or  ihe  raaljn  ;  ihe  lordi  Bpinuiul,  iTA  / 
I6^sJeinpora]7(wbo  sit,  togecHer  witTi  itieling,  in  one  lioii'<e)'anirtht]  feoi^  ' 
noM,  wto  ait  by  tlieniaelvni  in,EviDlheti|  Am|"yie  "Ving  ami  iheia  thr«« 
tSlMW,  mgettrttr,  form  fh^  great  .coiyamtwui  pr  body  politic  o^  the  king* 
iomjo),  of  wbioii  the  kine  ii  nid.^  in  rmi(,pnncipiunt,  et^nit.J  Fur  up. 
6a  tiiBir  cbiiiing'fogedier  u»*  king  meets  t£ea),  eiltMr  in  penoa  oi^f  repr»r 
tontaiian ;  widiout  whi^  there  can  be  no  beginning  of  a  puiiunent  (p)  \ 
tod  \f  also  hu  done  the  power  of  disMlvisg  iham. 

*It  i>  highly  aegepwiy  In  prewrviTig  Ae  bflbnoe  of  Uio  ooiwtits-  [*  1S4] 
lioo,  ilist  ha  exscuuva  power  ahould  be  a  bnoch,  thoujj^  not  the 
whtde,  of  the  legislative.  The  total  union  of  them,  we  have  Men,  would  b* 
producuve  of  tyranny ;  the  tota]  disjunction  of  ihem,  for  the  present,  would 
ID  the  end  produw  the  same  effeota,  by  causing  that  unioo  against  which  it 
seems  to  provide,  The  legislative  would  soon  become  tyrannical,  by  tnak- 
ing  continual  encroaohoii'-Dts,  and  gradually  assuming  lo  itself  the  rights 
of  the  executive  power.  Thus  lh«  long  parlianieirt  of  Chadee  the  First, 
while  it  acted  in  a  conslitutional  manner,  with  the  royal  concurrence,  re- 
dressed aeaiy  heavy  gTievanoea,  and  eataUished  many  uJutsry  laws- 
Bul  when  the  two  houses  assumed  the  power  of  legislanon,  in  exclusion 
of  the  royal  suthority,  they  rooq  ader  asmmed  llkewiae  the  reina  of  ad- 
minietrslion  j  and,  in  conaequDoee  of  dieaa  united  powera,  ovenuned  both 
church  and  state,  and  eatabUshed  a  worse  oppression  than  any  they  p/p- 
tended  to  rsmedy.  To  hinder  fbersfore  any  such  ancroachments,  the  king 
is  himself  s  part  of  ihe  parliament :  and,  as  this  is  the  resson  of  hi"  being 
«o,  very  properly  therefore  tha  share  of  legislation,  which  the  eunstitution 
has  placed  m  the  crown,  consists  in  the  power  of  rtjgcting  rather  than  ■«> 
totmnji ;  this  being  sufBcient  to  answer  (he  end  proposed.  For  we  may 
■I^ly  loihe  roysi  negative,  in  ihis  instoiKe,  what  Cicero  obaerrea  of  thf 
negative  of  the  Roman  tribunes,  that  the  erown  boa  pot  any  power  of  d^ 
ing  wrong,  but  merely  of  prtvtnting  wrong  from  being  done  {q),  The 
srowa  cannot  begin  «f  iu»tf  any  sllemtioaa  in  the  present  eatabliahed 
law ;  but  it  inay  approve  or  disanproTe  of  the  alterstiona  suggested  and 
oontented  to  by  the  two  bouaa*.  The  legislative  therefore  cannot  abridga 
the  executive  power  of  any  rights  which  it  now  has  by  law,  without  ita 
own  consent;  siiKe  the  law  must  peipetually  stand  as  it  now  dt 
Isti  dl  Aa  p«»«n  will  agree  to  alter  iL     And  hereii 


B  powers  will  agree  to  alter  iL  Atid  herein  indeed  consiats  tha 
tnie  excellence  of  U>e  English  government,  that  all  the  parte  of  it 
brm  a  mutual  *oheck  upon  each  otbar.  In  the  le^slature,  the  [*1S5] 
pso{de  are  a  check  upon  the  nobility,  and  the  nobility  a  check 
ipoD  the  peo)^  ;  by  As  mutual  privilege  of  rejecting  what  the  other  ha* 
Ksolved :  while  the  king  is  a  check  upoD  both,  which  preserves  the  ex*- 
mdve  power  from  encroachments.  And  Ala  very  executive  po#er  is 
Igaia  ebecked  and  kept  within  due  bounds  by  the  two  hoitses,  throiigli 
ihe  privilege  Aey  have  of  inquixiog  into,  impeaching,  and  puniahing  the 
MBouct  [not  indeed  of  the  Ung  (r),  which  would  destroy  hia  constita 
*ieiul  indep^idenoe  i  but,  which  u  more  benefit^  to  ihe  pnbUc,)  of  hip 
mil  and  pemieioiis  ceunsellorv.  Tl^s  every  branch  of  our  civ^  poli^ 
»>p>ona  and  it  supported,  regulatai  aod  is  regutated.  by  tb«  ie«t:  for  ihf 

S«li«.l.l.SIH.tak.E.I.II«]*BrFHLf.      itirta  •?>»>«<»•  atoiir.  auW/Kwil  nKrM 
i«InL.a  fctt-Vt. 

W  i^ai  riMh  ^iMi  ft  bgi  *itMa  ff     [r)atM.KC«r.  n.s.n. 
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113  OP  THE  RIGHTS        i 

'WO  honar*  nUonlly  dnwing  ia  two  diiKtioBS  of  oppnsite  intereai,  m4 
As  prerDKWivs  in  aaoUier  sull  differeot  trom  them  both,  thoy  mutuftUjr 
ksep  each  otber  from  exceeding  theii  proper  limits  ;  white  ihM  whole  it 
prevented  from  sqwrBtiwi  uid  artificially  oonneclecl  together  by  tlie  mixed 
itMure  of  the  crown,  which  is  a  part  of  the  legislative,  and  the  sole  eiecu- 
tire  magistrate. (.  Like  three  diatinct  powen  in  mechEuiics,  they  jointly 
in^el  the  machine  erf"  goremiBent  in  a  direction  different  from  what  either, 
acting  by  itaeir,  wottld  have  done;  but  at  the  asmetiinein  a  direction  par- 
taking of  each,  and  formed  out  of  all ;  a  directioD  which  c6nstituteB  the 
true  hne  ^  the  liberty  and  hap[uneu  of  the  cooimanity  (7). 

(T)  Th*M  <>h«erf ■tioni  han  bMn  IMrwd  tykig  ll  iam  latuHait,  nljttt  HhiuiIiih  Mm- 

tvHr.  R«n,  IB  hia  bunk  l<EMr,  ealiHHl,  ■twititMi  |HHuim«l,/erfAf  pan  (jbjtln* 

nnigAa  «■  llie  BugUili   CsHmnrnt,  "  ■  fa-  uJitn ;  tnd  art  mat  vmmlltd  u  ftnid,  or  pn- 

tntouii  inriDtion,  eonlrifsd  in  ardor  lo  nniTid  diialhittmmimdifftiikHig,iiijiutificmlumaf 

ind  fUiuh  moi*  eomfUtmtj  hu  mrtMiv™^  Mbt  ■*!<■■«.    Bat  rnitkar ;  Iha  mct  of  iht 

aMOUJOt  of  Ihrea  Boaqual  anaco-oj^uaaba  udw-  enunlvdintl  fjtdanfirary /arctof  Uflkinfdom, 

an  in  the  Icgnlature.       Bui  the  truth  and  pro-  {a  balsHad  b^  the  annual  necmitj  of  reaon- 

^tial*  of  th«  liaraed  conmantaUir'a  dootrina  hig  to  parllameBl  far  tha  mainUoaitM  and  «K 

U  admiiabtr  eludidatad  h*  tha  (oUawi^  tx-  laismaM  af  that  Ibrsa.     TMm  fma  ^ ikt  king 

Blfrooi  a  work  ofaonausrabla  nrrit.  la  JtlaHiear  ia  thiekidbj  tha  priviWe  of  IM 

Bailed  Ilia  la-  bmiM  oT  eamniaiH  to  granl  or  withhold  til* 

tha  poUtinl  aupplic*  by  whidi  tha  nr  nidM  ha  carried  on. 

'       '        ~  Tm  jta^acAatH  of  hi*  miniatara  iaasfmJM 
bj  tlia  obligition  he  ia  und*r  of  appointing 

^j t£oaa   man    to  office!  in  the  atate,  who  ara 

ID  power  fwod  eapabla  of  manayni  tha  affaira  of  hia 

~  re.  the  piernpgcni  with    Ihr  two   bouse)  of  pai^ia- 

jaome  ment.     Thia  conaideralion  ImpoKa  lUch  a  na 

,    ...  -   part,  oeaaitj  upoo  the  nrown,  aa  hath,  in  a  fraat 

iieAinuHofparliaintm  mauura,  lubdued  lbs  idna  orraTouritiani ;  ii>- 

taiYB  of  rmf  joretn-  isde  in  his  oooniijr,  to  lae  man  prooKHed  by 

onaenlof  parlianHBI,  'Ss  kin(  lo  the  higheat  oKoM,  and  richeat  pr*- 

tlw  reigning  prinoa,  bj  in  lerpoiing  hia  prero'  lanuanta  which  he  haa  in  hia  power  to  beatowt 

(atiiB.  ma;  aare  Uia   naceiaarj   righia    and  who  ham  been  iliatinrniahed  bjthairoppoai- 

autiwritj  of  hia  atation.  <  On  the  otbar  h*n),  lion  U  hii  paraonal  iaclinaiians. 

iba  ariiAvrjr  a^plicattaa  of   thia  affiUrns  ia  "  Bj^  the  iotaast^iaArnt,  which  aoeoiapa- 

giaetiJ  hj  laepnriLege  which  patliamanG  poa-  nies  and  gitea  sfficao;  to  the  baisnct  ffptwttt 

asaaea.  of  n/iunr  (•qip'ia  4^  wnHj  la  the  t>-  ia  meani  this,  thai  the  rv^saiMMitiviisorUw 

igeoai**  of^lha  king's  adniiniatcalioa.     Tha  (Aiuaatalaaof  the  empira  aiaas  rfriyaard  and 

ODoaUtalional  iMiun.tiUi  iM  hag  am  da  <—  adfulsil.  that  which  e>er  of  the  lAraeahall  ai- 

■raw,  is  iaJmMd  bjr  another  matim,  noi  leas  tempt  an;  neraadunm,  the  Mbar  two  wiD 

'oanstiiutional,  ftai  tit  m^  cammimdM  ^  tht  unite  in  reaiathig  it.     If  the  tmf  ahouldeB- 

kng  4a  natjiuiify  tho—  wh  asnK  sr  csHcar  n  dearour  ta  extend  hia  aathgrini.  bjr  cobitbM- 
'      '  "legaa  of  the  conBHSUi 


ig  ih.  power 
le  hinat  of  lt> 
any  t^fot/n*.  waiil  saMna-    andnttgerM  by  aTsij  adraMie  whid  the 


lis,  lAaf  ilu  acu  i/  llu    the  Aoim  of  Itnti  wouU  sss  tlwir  own  digailj 
---*' —      ■-•  -  ■'     -      ■■  •  ■     ireabr -■ '■'-'■■' 


_ _ _  ..  , )n  of  aibitrxry  pow- 

itb;  of  obaerralion.     Aa  the  king  Dould  not  be  er  ii  no  kaa  fannidab)e  lo  the  grandeur  of  tha 

punished  wiihonl  a  riTil  war.  ths  cmMiUUion  ariNarracy,  than  tt  ia  fatal  to  tlie  liberty  oftb* 

•xampti  his  psraoD  from  trial  or  aocnant ;  bat,  tepuhlic  ;  that  ia,  it  would  reduce  tha  nnbilin, 

Isat  Hiia  impunilT  ihould  encoarage  a  liean-  /lom  the  hereditary  ihare  the^r  poanaa  in  IM 

tious  aierciie  of  domiakn,  imiimi  ahitaflm  nat  jonal  eaaocila.  i  n  which  Ihair  real  Krai  !■»  n 

jve  oppoaed  le  tha  pri rate  will  of  the  sofa-  eonaiau;  tothabting  aiadeapartoftlia  emptr 

iraigD,  when  diiecied  lo  illegal  objecla.     7^  pageantr}  of  a  deapotic  eoun.     On  Ihe  oiMr 

pMSTis^rta  emBnunarbtatataittetd  with  err-  hand,  if  the  itaas*  af  aaamwia  ahouhl  irilreuch 

«iia  tabmiittiu,  aiuj  aOndnl  tf  straan  a^ban  nan  the  di^ioet  pmiaee,  or  asurp  tba  sat*- 

Vateta,    In  aame  eaaas,  Iha  nyl  ordn-  muat  Uiihad  prpmpiiie  of  the  am,  the  iiin  if 

Ws4g«)Ub;  a  Hcretary  efiUtt;  in  olhen  it  ttrit  would  rec«fe  an   InsMnt  atarm  Awa 

null  pMa  ander  Ihe  yi\f  ss^,  ud  ia  naav,  aascr  naw  simoh  of  pepolar  pawar.    la  eratf 

•sder  tha  graa*  aaaf.     And  whan  iba  kin^a  sontast  in  which  Iha  Muf  raav  ba  c^urd 

•aaunand  is  rHulail;  puUiahed,  na  madu^  with  ths  npruniMiiec  My.  in  defence  of  his 

aaa  Ih  acMnwd  (y  tt,  withml  M*  niaiMtry  sod  tatablislwd  shaia  of  auUMrilr,  bs  will  fiad  a 

SsiapIiiBti  tf  tint  to  wboB  it  is  dircclad.  sare  ally  in  Iha  coUectiva  powar  of  the  nsM- 

yav,aIliB**<AJhra*«BrHaa(lfagati>nkr,  ly  KM.    And  aitMhrnenl  Is  Ihe  ooaaTchy,  fraa 

aiiMntininv  ifi  paUieariM  wirA  lAiir  hI  tr  which  they  deriTe  iheir  own  distinction  ;  tbi 

slHrisnin.  sr  <s>a  im  aay  lunam  anii  >■  car-  aUursBaM  nf  a  eourt,  i«  tb*  habits,  ud  with 
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OF  PBRSONSi  U9 

L«  V  ROW  conaider  lb«M  ematitiwnt  puta  of  iIm  Mvereign  power,  m 
pnUunent,  eftch  in  *  sepuue  view.  The  lung't  nuMaly  will  be  the  aub* 
)Kt  of  the  next,  asd  man^  mibeequeni  ohi^ten,  i»  whica  we  must  u  pra- 

HDI  Kfei. 

Qe^xt  in  order  are  tbe  AiBiifinL  InriL  Tbeae  «onaist  of  two  arch- 
shops  and  tweDty-four  biahOpsl(8J,  and,  at  the~dtaaoIuiraD  of  inonaiftenflk  ' 
^Heifiy  TTIT;  COAtdited  likeWiae  of  twenty-aix  mitred  abbots,  aiid  two 
priors  (s):  *  reiy  conaiderable  body,  and  in  those  limea  equal  in  number 
.iTtBe  Umipontf  ttttHTity  {tl-(fl).J  AU  theao  hold,  or  are  supposed  (* 
I  to  hold, 'certain  ancient  baronies  under  the  king;  fw  William  the\[*l&61 
;  CoDqueror  thoi^ht  proper  to  change  the  apirkual  tenure  ef  frank-  | 
j  ihnngH,  or  free  bIbs,  under  which  the  biahopa  held  ihur  laada  dnrinK  the 
Saion  government,  into  the  fcedal  or  Norman  teotire  by  barony,  which 
Mibjected  ^leir  estates  to  all  civil  chaiges  and  asseaamenta,  troin  which 
ibey  were  before  exempt  (w) :  end,  in  right  of  euoceesion  to  those  bwonie*, 
whicl)  were  analienable  from  their  respective  dignities,  the  bishops  and 
abbots  were  sUowed  their  seals  in  the  hoHaeof  hw&  («)  (10).  Bvuhourii 
these  btds  epiritual  afe,  in  the  eye  of  the  law,  a  diaiinct  estate  from  the 
lords  temporal,  and  are  ao  distinguished  in  most  of  our  acta  of  parliament, 
Tet,  in  practice,  they  are  uaualiy  blended  together  under  the  one  nune  «r 
Hu  lords;  they  intermix  in  their  votes ;  and  the  majority  of  such  inter- 
miitiae  joine  both  eatatee.  And  from  this  want  of  a  separate  assemb^ 
ud  sepuate  negative  of  the  prelates,  some  writers  have  argued  (y)  very 
Gogeiiily,  that  the  lords  temporal  and  spiritual  are  now,  in  reality,  only  one 
•state  (*),  which  ia  unquestionably  Hue  in  every  effectual  aenee,  though 
the  ancient  distinction  between  them  still  nominally  continues.  For  if  a 
biU  should  pass  iheir  booae,  there  is  no  doubt  of  its  validity,  though  every 
lord  spiritnal  should  vote  ngunnt  it;  of  which  SeMen  (a),and  Sir  Edward 
(I)  acu.  CL  hon.  a  1.  IT.  uuM,  k  1, 0.  a 

0)  Co.  LKL  V.  It)  byw,  go. 

(■)  Cill>.Biit.Kieli.U,    SBaln.  W.I.m.  (■)  Duonin.p.  1,c.(.    The  >ct  oT  onlfonnltj, 

kiOluir.T.l.    Co.  UU.R.    B*U.M.licm.a  I  Elll.  c.  1,  <t«  fuud  with  Uw  <llMent  of  ill  tte 

LI'.  biHboH.inibi.codn.lSa.lwd  Ihexrmthertria 

\fl  WhiUliickeanPuUuB.e.n.   Wuban.AJ-  of  tor^iyinlHliioiMNsdlluw^iHUItbalibila.* 


■lk«  dw  pnoilagw,  at  nan  Uw  ■: 

*rii  wder:  tn  riiort,  ewry  prinaipl*,  ,_^     -, .^ 

nWTpnmilieawhiehan  annit  tatcMite  Sh-        (B)  In  tha  piMW  relVmd  to,  Lmd  Oaks 


Dv  •!<■  *nd  tnjipon  of  lbs  otowB.     LuLljr,  if  prwn.  iwl  ha  i)  than  ailept  mipMiiini  ths 

Ac  niUa  dwnulre*  ibould  ottnaptM  rf»i««  number  of  the lempural  psen;  but,  in  tin  fint 

Iki  upanoriiiM  wUCb  dwii  anCMtDN  rier-  «e  of  the  4ih  Imtiluto,  bo  nyi  their  rnm- 

•urd.  iwkr  the  fendul  ooMthutian,  iba  toMg  ber,  wben  he  ii  then  writing,  ii  \M,  ud  (bt 

u4tk*p^  woald  alike  ramuBlMr.ba*  the  number  uT the  oomoMBi  193. 

Mt  M  Ijeen  inwited  and  the  other  eniliTed.  (10)  Tbe  riiht  bywhichtheaetpiritualloida 

^  iW  hnitenni  lynnnr.     They  would  bi^  lit,  whether  derirad  endar  their  aOwed  bus- 

pt  Ibn  ntiunl  apparition  of  their  tiuki  and  niai,  or  fro*  oaage,  ia  Jiiaaaanl.  Uaifi.  Get 

mcllnuk)aa.wheiitheTBiiirthenaelTnlhrf«t-  Litt  135.  b.  K.  1.     Ml.  U.  iaolioea  toailopt 

■■fli  ■ilh  (  nlurn  of  dsmiHtiaa  which  wan  lord  Hale^  pnailion,  namelf,  thai  the*  til  by 

•^^ai  imulmbie  M  knh."    "The  Pn«-  niaga,     M.  Hallam  baa  aim  adTanad  lolb* 

Mt  of  ibe  U.  S.  baa  a  llnried  Teio  on  tht  qaaation.  Midi.  Agea.  g,  *iii.  wd  rendered  it 

B'tpannl  br  eongrea"  :'  if  ha  ditappnuea  a  •coeaaibla  utthe  fenenl  nader;  but  the  an 

hi  it  unixii  become  ■  law.  un<ea>,  on  bcinj  denl,  if  be  h*TC  a  urn  for  ooniectunl  ii>T>a*i- 

Ixo'iiilrnd.taoihintiof  eaehhouHajree  u  nllon,  may  eonault  LahI  Hala'i  M8.  Jon 

~  t-att.  An.  1,  Stex.  T.     So  alio  leneraDj.  Cotona,  and  biahep  Wirbiirton'a  Alliance  h> 

■  ■itiii'i.rr  rotter  ia  Tosted'ia  iba  loranwra  of  tweon  Chweb  and  Mate,  IA  edit.  pa.  Isa. 
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iU  <!»  Tfie  ItlftllTS 

0»lM(fr].  gttaiMnyltMliAcMit  a«,M(k*flilMrlmiid,I|nMnMit*«tid 
Im  eqwly  good,  if  tilfr  lords  IKRfHml  jWoMirt  wm  inf<«iof  to  tlia  buiu^ 
in  tiuttiber,  and  iveiy  one  of  ikMs  temponf  tot^  gKte  bit  vote  m  reject 
du  bill  i  though  Sir  £dw«rd  Coke  wems  to  doubt  (c)  whether  this  would 

Aot  be  an  m-Ahmm,  ntbet  tUa  kn  u»,  of  pulibmeni. 
['IfiTJ  /    ■I'hH  lonk  Htnptftal  vOnsist  Of  all  the  poflTs  of  the  rcklrn  (ll)  \ 

'(dM  tShopB' <Br twhig  in 'StrtcUiasa  held  to  be  such,  tiut  mitelj  '  ' 
lOhls  of  fmrikmeM)  {i)  bjr^vhkttm  title  of  nobilirr  diaH«j3ii«hBd.  dtikai, 
inarquiiiiiiBNiiWiU4t.yit>o>ii)t*i  or  barahs;  of  wHTdii'tligmtiM  tr«  aFall  ^Mak 
knmre  hoiSkfter.  ( jitUne  of  these  siihy  d'MOenl,  as  do  all  ancieoi  jMarai 
Buine_by  firoAtiOB,  lis  do  ^  Utiw^irFSdd  ones  g  Other*,  Binca  the  union  jwUh 
S^.^tiiid,  by  etactioff,  Which  is  th^  ease  of  die  sixteen  peersj  who  reprt* 
Mntthe  body  of  the  Sceta  nobiIiiy.(l:i).v  Their  number  ia  indeJinitAiSa 
may  be  increaaed  «i  will  h^  tha  power  of  tha  oiowb ;  and  ousfl,  in  th« 
mgn  of  qHaon  Anna,  there  waa  ui  inatuica  of  erealing  no  leaa  tlian 
twelra  togfitber ;  in  contanMduiMt  of  which,  in  the  roign  of  King  Geoin 
die  First,  a  bill  paWed  te  fiowa  of  lorda,  and  waa  oouBtanaHcod  by  tfa«  . 
tban  mibiMTy,  rorUtpilingtha  niubberof  the  peerage.  Thia  waa  thought, 
by  aoRie,  to  pntttiat  *  great  acquiaitian  to  the  oonatitutioR,  by  reatmning 
tke  werdgMire  fton  gunlng  the  aacendant  in  that  august  uaembty,  ly 
poiinng  in  al  plaasitr*  an  iinUiliiiad  numbeT  of  new  oreUed  lords.  But  tM 
bUl  waa  ill>t«U8bed|  and  uiacaiiMd  in  the  bousa  of  oommona,  whoae  lead* 
in^iiiMlibeTawerslben  desirous  to  heap  thoaventwa  n  the  uilur  houss  as 
•pen  and  easy  to  poMibl*  (13). 

The  distinction  of  lanll  and  bonottfs  is  neeMaaiy  in  every  well-goretib- 
•d  state,  in  wd«r  to  rewwd  soch  as  ata  emiDeni  for  their  aarricea  to  tb* 
Wdrtic,  in  k  UtaAner  the  tbosi  deHirable  to  iadividuala,  and  yet  without  trnf 
Wh  to  the  community  ;  extiling  ihsreby  aa  ambitiona  yet  laudaUe  krdor, 
and  geiieroua  emulation,  in  otheta :  and  emulation,  or  virtuoua  ambition, 
is  a  spring  of  action,  which,  however  dangerous  or  invidious  in  a  mere 
ropublic,  or  under  a  despotic  away,  will  certainly  be  attended  with  good 
«&cIb  under  a  free  monarctqr,  where,  without  destroying  ita  existence,  itt 

tMt-anti*iT,Uian»«nitab*winuanla4ouU,  tW  ontha  l«h  fnb.  IW.inictlm  wunidalk 

taiIkU  tnr>clttthttdaywauldl>anlul,lliauili  tha  IriihliauH  tT  lonii.  " Thai  n>  (11  UicHahcipt 

ill  iti«  lempDikl  tonli  «iU  tb«  ifilhlM]  lordi  wan  *|ii»i  ■  nptsunlttwn  about  nrtttn  gil«<. 

wereitafnL  meat,  tha  loMt  inlrUiAl  ahotild  not  baHmari: 

tntlieieJIi.c.l.tnettTllioflhapUltaTniMilM,  Updt   *McH  Hh   liHna  i>«*  tuMBltad:    nt 

bielardaindc«innaMlhwlla««ilwaawkUd|  UMr  <i|Mh  wu.  ikat  ki  aaf  act  m  oi4v  HUck 

kLiL  ihera  li  Uh  uma  ilylt  Ba«l  alu  !■  I  Bia.  c.  kusd.  It  ouhI  ta  anWnd  In  Iba  iMda  nuitad 

II.  In  ^ar  lie  MA.  Laid  tKnuunwna  lof «...—_.■   .  n.^  u. 


(i)  tint  !)M,8.T.   SMKall*.  ISI.vfc««nia  MaitmMdiUili 

SMdan  Irf  iha  lixlffaa.  1  Har.  VIII.  that  tU  Una  Car.  I.  c. ».  bi  i 

mtfhaU    paiflunaiitwIUioutanTiliiiitual  tonli.  (<)  4  Imt.  H. 

nu  wai  a/u  anoiiillAsd  la  ted  Ir  Uie  two  lial  M  StanikdlBr 


ir.  ILalaLl.c 


(II)  ^  ataLSBamd  40  O.  UL  s.  ST,  ut.  4.  pnisgaliis  u  litnitad  to  create  ana  peer  upoa 

n*cnn-*>fht  l«^tMi|Mtali>riraUod.clea«L  Ibna  alitiiuitiani  j  and,  on  the  pttnfe  beiu 

Car  Ills  br  the  pern  of  Ireland,  ahaH  ait  and  reduced  lo  one  bundred,  the  preiacUiifl  u  It 

*ait>i  on  the  (Hit  of  Ireland,  in  iba  hoaaa  of  miied  lo  htepin|  up  that  nunljer. 

tanlL    Tba  lame  utwl«  ■nBOiibef  ttia  nsda  (19)  Tba  BcoU  neliiliqr  ail  oua  ^iiiMat 

•f  eleet'OB,  and   lafara  tba   daelakm  of  any  hit  :  the  Iriah  Tor  lifa. 

•iiejtion  eriiingthertas  tolhehniaaaflorda,  <13)  Upoii  iha  aharp  contraTein  oiiaiiMtiai 

arbero,  ir  Iba  Totaa  bt  equal,  Iba  oaigN  of  tba  witli  lUi  bill,  Mr.  Addiaon  and  Sir  Riebail 

aandirlalM  tr*  la  <M  pat  ibU)  ■  gl^,  and  ooa  SiMla  wera  oppoaed  Is  each  ulhertnut  of  Iht 

A*WB  out  bjr  lb*  clerk  of  tba  pailiaraeat  do-  bouM  aa  wall.aa  wilhin  it ;  Mr.  Addiaon  Ib^ 
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tteeases  mj' b«  etrntiniMllj  mtninad  b)r  diMatqi*nDriMt«er,iHim  wUeh 
•U  boDour  is  deriTod.  Such  k  apinl,  whoa  oadonill^  diffused,  givu  Ufa 
tod  rigour  to  the  cammiiBity  ;  it  soti  aH  the  whoets  of  rinven- 
BMt  in  motion,  "whioh,  under  a  wiaa  regulator,  ni»y  bo  ^raotod  [*168^ 
to  lay  tmieficixl  purpoa* ;  ud  thereby  «v«ry  intivtdmi  mhy  Im 
uadfl  sobaervieni  Ut  the  jxiUic  good,  while  he  priiKlpaUy  mean*  to  pn?> 
moU  bia  own  particuiai  news.  A  body  or  nobiliiy  k  tiao  mora  peouLulj 
wcaMuy  in  oar  mixed  and  conpowkded  cmstitution,  iti  order  ui  siippDit 
die  rights  of  both  the  crown  and  the  people,  by  foming  -m  bwrier  to  withr 
Mud  the  encnmcfamenta  of  both.  It  crnatea  and  prcseivea  that  graduai 
•die  at  digni^,  which  pfoooeds  froip  the  peaaut  to  the  panca ;  rJMnf 
hk«  a  pTTaoild  &tuu  a  broad  finaiid^on,  aad  diniiHliing  to  «  point  aa  it 
ri«as.  It  IB  thia  aacendiof  aad  omtracting' prqmnioa  tMi  add*  atabililf 
to  Bay  sOTttmnient ;  for  when  the  depaMure  ia  eudden  Iidib  one  extreraa 
to  taouer,  we  m^  proaoanoe  that  alate  le  be  pnoitiuiu.  The  nobiUtf, 
diereibre,  an  tke  pilbta  whidi  are  reared  fnna  among  the  peo^  mora  iio- 
nediately  td  auppmt  the  throne  ;  and,  if  that  &lla,  they  muat  alao  be  bvri> 
ed  under  it*  inlna.  Aeeordin^,  whea  in  the  laat  «e<ilary  the  cammoni 
had  determined  to  extirpate  iDonuchy,  ibey  aJeo  voted  the  bouse  of  kirda 
to  be  naeless  and  dangerous.  And  ainoe  titles  of  nobility  are  thju  expe* 
dient  in  the  st&te,  it  ia  alao  expedient  that  their  ownera  ahoulb  fena  an  ia- 
dependent  and  aeparate  branob  of  the  legialaiure.  If  they  Were  canfauad* 
•d  with  the  maaa  of  the  pw^te,  and  like  diein  had  only  a  vote  in  electii^ 
NpresematiTes,  dieir  prinlegea  would  aoon  ha  borne  dawa  aad  orerwheliil* 
H  by  the  popular  wrrant,  which  wonid  efiectua%  leVet  alt  distinctione. 
It  ii  therefore  highly  necessary  that  the  body  M  nobles  sbauld  have  a 
diftinct  aaaendily,  distinct  delibeiatione,  arfd  diatinot  powisM.  bom  the  coaa> 

/  The  common*  cpnaitt  of  all  suoh  mea  of  pn^rty  ia  the  kingdom  aa  | 
1  hafS  not  seals  in  the  houae  pf  lord*  ;  every  one  of  which  has  a  voica  in  I 
parliament,  either  peraonally,  or  by  hia  representativea.  i  In  a  free  atate 
erery  man,  who  ia  auppo&ed  a  free  agent,  ought  to  be  fa  soom  maaaora 
hii  own  governor ;  and  Uierefore  a  branch  at  leaat  of  the  tegialative  powef 
■hcnid  r^de  in  the  whole  body  of  the  people.  Aad  this  power,  when  the 
Wrriiories  of  the  state  are  aniall  and  its  cttisens  easily  knoWn, 
■hsuJd  be  exorcised  by  the  people  *in  theii  aggregate  or  coUec-  [*15B] 
tira  capacity,  as  was  wisely  ordained  in  the  peny  republics  of 
Greece,  and  the  first  nidimeniB  of  the  Roman  state,  But  this  wUl  ba 
hitfaly  ineoBTonieBt,  when  the  public  territory  ia  extended  to  any  coosider* 
■hf  degree,  aad  the  nnniber  <tt  citisens  is  increased.  1'hus  when,  aftor 
lite  ucial  war,  all  tba  barghera  of  Italy  were  admitted  (rea  citizenB'of 
Rome,  and  each  had  avoia  in  the  publie  aaaemblie*,  it  became  imposaitda 
to  distinguish  the  spnriona  Irom  the  real  voter,  aad  ftom  that  time  aU  elec- 
tioM  and  popular  deUbentions  gnw  tumultuous  and  disordariy ;  which 
pited  the  way  for  Marius  aad  Sytia,  Pompey  and  Cteaar,  to  trample  on 
Ih*  libeniea  Of  iheii  eountiy,  aad  at  last  to  diseolve  the  commtmwealik 
la  to  iaq^  a  state  as  oars,  it  ia  therefore  very  wiaoly  ot^trived  that  the 
PMfie  ahwdd  do  that  by  their  represenlativea,  which  it  ia  impractiooble  m 
pciform  in  person ;  representatives,  chosen  by  a  number  of  minute  ami 
Hpataie  districts,  wherein  aU  the  voters  are,  or  easily  may  be,  distinguish 
•d.  The  counties  are  therefore  represented  by  knights,  elected  by  ttM  pro 
priatota  of  lands ;  the  citizens  and  boroughs  are  itpnamMd  by  citizens 
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mkI  hnrgeww,  dxwMi  ^  the  iBoicuitik  put,  at  auppoMd  ira'dwg  lotoeM 
«f  U)«  nUioD ;  nmcb  io  ibe  lame  muiaer  as  th«  burghers  in  ihe  diet  ot 
Sweden  ua  choaeu  by  the  corporala  towns,  Stac:kbi>lui  seinling  four,  w 
London  dots  with  us,  other  cities  two,  aod  aoine  only  odb  (e).  'I'he  niu- 
ber  of  English  representatives  is  513,  and  <tf  Seeta  45  ;  in  all&^8(14).)* 
And  every  member,  though  choasB  by  one  pellicular  district,  when  elected 
and  retuned,  serves  bn  tbe  wbirie  realm  ;  lor  the  ead  of  his  coming  thi* 
het  ia  not  puticular,  bat  geneial ;  aot  bsnly  to  advantage  his  coiwtiut- 
MMB,  but  the  common  wealdi ;  lo  advise  his  m^egty  (as  appeus  from  tbe 
wm  of  summoDs]  (/) "  i«  communi  eonsiko  Mtfxr  lugetiu  qutbmdom  arduU 
at  urgBtUxhi*,  reg«m,  suatim,  dtfeiuieitemrtgni  Aiwiim  eieeeUsite  Angliaum 
nmMnuMiAuj."  And  therefore  he  is  net  bound,uke  adeputy  in  the  united 
provinces,  to  consul iwidi, or  take  the  advice  at,  biacoastitaents  upon  any  psr- 
ticularpoint,  unless  he  hiowelf  thinks  it  proper  or  prudent  so  to  do. 
{*160]  "These  fun  the  oonstitueai  parts  of  a  parlismeBt ;  the  lung,  the 
lords  apirituiJ  and  lemporal,  and  the  oooudobs.  Parts,  of  wbidi 
eaeh  is  so  oecesasry,  that  the  consent  of  ail  three  is  required  to  make  say 
new  law  that  shall  bind  the  subject.  Whatever  is  enacted  for  taw  by  one, 
or  by  two  only,  of  the  three,  is  no  statute  i  aad  to  it  do  regard  is  due,  un> 
less  in  matters  relating  to  their  own  privileges.  For  though,  in  the  times 
of  madness  uid  anarchy,  the  commons  once  passed  a  vote  {g), "  that  whnt- 
erer  is  enacted  or  declared  for  law  by  the  Conunons  in  parliament  aMomT 
Ued  hath  the  force  of  law  ;  and  all  the  people  of  this  nation  are  concluded 
thereby,  althoagh  the  consent  and  concurrence  of  the  king  or  house  ef 
Peers  be  aot  bad  thereto ;"  yet,  when  the  oonstitutioB  was  restored  in  all 
its  fmrms,  it  was  panicularly  enacted  by  etatute  13  Car.  II.  c.  1,  thai  if 
any  person  shall  maliciously  or*  advisedly  affim  that  both  or  either  of  tbo 
houses  of  parliament  have  any  legislative  authori^  without  the  king,  audi 
penon  shall  incur  all  the  peiidnee  of  a  jtrttmumin. 

III.  We  are  next  to  examine  the  lavre  and  cnetoms  relating  lo  pariis- 
nent,  thus  united  together,  and  considered  aa  one  aggregate  body. 
/      The  power  and  jurisdiction  of  parUament,  says  air  Edward  Coke  {k),  u 
•o  traj]  seen  dent 'atM  absolute,  that  it  cannot  be  confined,  either  for  causes 
or  persons,  within  any  bounds^  And  01".  this  high  court,  he  addaj  it  may 
be  truly«aid,  "si  antiquilaleai  speeUs,  etl  xxbtttUtina ;  n  dtgnitatam,  ett  ko- 
■  noralissiTita  ;  njtiriadietioiumtestcapacitfima."     It  hath  sovereign  and  tm- 
'   controllable  aulboiiLy  in  the  making,  confimiing,  enlarging,  restraining^ 
,     abrogating,  repealing,  reviving,  and  expounding  of  laws,  concerning  maUers 
of  all  poeiible  dewwunationa,  ecclesisaticaJ  or  temporal,  civil,  miUtary,  mari- 
time, or  criminal  :  this  beiag  the  place  iriiere  that  absolute  despotic  power 
which  must  iii  all  govemmenia  reside  somewhere,  is  iittruued  bf 
{*161]    die  constitution  of  these  kingdooui.     All  mischiefs  and 'grievan- 
ces, operations  and  remedies,  that  tranacend  the  ordinary  course  of 
'i    the  laws,  are  witHiu  the  reach  of  this  extraordinary  tribuniil.  \  It  can  regu- 
\  late  or  new  model  the  succession  to  the  crown  ;  ss  was  done  in  the  reign 
<tf  Henry  VIII.  and  William  III.     It  can  alter  tbe eslabKsbed  religion  of 
du  land  i  as  was  dons  in  a  varies  of  insUncee,  in  the  leign  of  king  Heb- 
ty  VIII.  and  his  three  chiildren.    Ii  can  change  and  oreste  aiissh  even  the 

M  Hod.  Un.  Hbt.  xuHL  11  (t)  4  Jui.  1««S. 

U>  *  but.  14.  (1)  «  loM.  M. 

(14)  Bf  iMt-  39  siJ  40  G.  IIL  e.  eT,  oaa  buDdi«d  nprxcaUitii'm  ol  Iielrod  mtui  j» 
idded  lu  thtw 
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tOMdliKioB  of  thfl  bn^doni  md  of  pwlwMaMs  thMMMlrts  ;  u  waa  dona 
W  the  Act  of  anion,  and  dM  satmm  BtatMea  for  triraniBl  sad  sepieonial 
MBctioM.  It  can,  tn  8tu>n,jlo  STCiy  tUng  thai  is  not  naturally  imposiible  ; 
md  dMrefoiti^Boaie  &v«  not  scroplod  to~ciB  its' power,  by  a  figure  ralher 
W  hM,  the  onnupMencft  of  parUMMM  (10).  True  it  ia,  thai  what  tho 
p«tiaiiMiil-  do^  nv  aMborilf  upoa  eanh  can  undo :  ao  that  it  ia  a  matMi 
MMtesaenti^  l»^  hbeniea  ofthlaldagdoin  that  such  nenbera  be  dri»- 
gatad  to  ihia  important  tmat  a»  are  moat  emiflanl  im  Uieir  probity,  their  for- 
litade,  and  dwir  knowledge  ;  for  it  waa  a  known  apophthegm  of  the  great 
brd  treasurer  Burieigb,  "  that  Eneland  could  never  be  naned  but  by  ^ 
parijameiit ;"  and,  aa  Sir  Matthew  Hale  observes  (t),  "  this  being  the  high- 
eat  and  greateet  conn,  over  which  none  other  can  have  jurisdiction  in  th* 
hagdom,  if  by  any  aoaana  a  misgovomaMiit  should  any  way  fall  upon  it, 
Ae  subjects  of  this  kingdom  are  left  wilboW  all  manner  of  remedy."  To 
die  same  purpoee  the  president  Montesquieu,  tbou^  I  trust  too  haatily, 
ptesagea  (A)  thai,  as  Rome,  Sparta,  and  Canha^,  have  lost  their  liberty, 
uA  perished,  ao  the  constitution  of  England  will  in  time  lose  ila  liber^, 
win  perish :  it  will  perish,  whenever  the  legiriaiive  power  shall  beoMM 
aure  corrupt  than  the  executive. 

It  must  be  owned  that  Mr.  Locke  (I),  and  other  theoretical  writers,  have 
held,  that  "  there  remains  still  inherent  in  the  people  a  siipreme  power  to 
nmOTe  or  alter  the  legialative,  when  they  find  the  legisla^ve  act 
contrary  to  the  iruat  'reposed  in  them  ;  for^  when  such  trust  ia  [*163] 
(b«ed,  it  is  thereby  forfeited,  and  devolves  to  those  who  gave  it." 
Bitt  however  juBt  this  conclusion  may  be  in  theory,  we  cannot  practically 
adopt  ii,nor  take  any  Ugal  steps  for  carrying  it  into  execution,  under  any  dis- 
pension  of  government  at  present  actually  existing-  For  this  devolution 
of  power,  to  the  people  at  laige,  includes  in  it  a  dissolution  of  the  whole 
form  of  government  established  by  that  people ;  reduces  all  the  members 
to  their  original  state  of  equality ;  and,  by  annihilating  the  soverBign  power, 
fepeals  all  positive  lawe  whatsoever  before  enacted.  No  human  laws  wilt 
tkerribre  suppoae  a  case,  which  at  once  muat  destroy  all  law,  and  compel 
men  to  build  afresh  upon  a  new  foundation  ;  nor  will  they  make  provision 
fcraodeaperaie  an  event,  ss  must- render  all  legal  provisions  ineffectual  (in). . 
So  long  therefore  aa  the  English  constitution  lasts,  we  may  venture  to  aifirm, 
that  the  power  of  parliament  is  absolute  and  without  control. 

In  order  to  pwvent  the  miachiefs  that  might  arise,  by  placing  this  exten- 
sive authority  in  hands  that  are  either  incapable,  or  else  improper,  to  ma- 
Bags  it,  it  is  provided  by  the  cualom  and  law  of  parliament  (n),  that  no  one 
•hall  sit  or  vote  in  either  house,  niileaa  he  be  twenty-one  years  of  age. 
ThisualsoexpiaHslydeclaredby  atatuteTandS  W.  III.  c.  25,  with  regard 
to  the  Houae  td  ConnrooM ;  doubts  having  ariaen  from  some  contradictory 
sdjndicationa,  whether  or  bo  a  minor  was  incapacitated  from  aitting  in  that 


(IB)  Dc  LoliM  hu  nnprnreil  upnn  Ihii,  Knd  M*erelgn  power  ofthc  nuc,  or  upowirof 

ki,l  Ihink,  onwarrsDUljIyiuertR),  thnt  "it  tion   unuintralled  br  any  ■uparior.     In  1 

■  >  luniliinwau!  principle  with  ttis  Encliih  kdh,  the  king,  in  th*  exerclK  of  hii  pn 

a>T-n.  ihd  pariiunriic  nn  do  itinT  ihinf  (itirei,  uii  ihe  hout«  of  LDirlii,  in  iha  ini 

IM  mit  a  Ionian  ■  man,  and  a  man  a  wo-  prelalinn  oT  lawa,  irr  aln)  nmnipotrnt ;  1 

Ma.*    (;>.  lU.)    Tbe  oraniputeace  of  parlia-  la,  Irtt  liom  Iha  control  tf  mj  x^aiior  { 

MM  lipiifin  BOtUni  laoie  than  ihe  luptcme  liS^  bj  iha  canaLiiaLioB. 
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bMiM(a)(l9).  hJBiiaO  mmwmi.  by  st»tm  7  Jan.  1.  o.  6.  lh«  »  mwt. 
bar  be  Mfinittod  to  enlai  into  tfaa  BoUM  of  Coamwoa,  tilt  be  huh  takeft 
lh«  oaui  of  BllegiMc*  bofore  the  lord  etewerd  or  his  de|wlj  i  ind,  1^  30 
Car.  II.  et  3,  end  1  Geo.  1.  c.  13,  (17)  thet  ito  ineabar  shell  to1«  «r  eii  ia 
eitbet  boue,  till  h«  hsth  in  the  preeeace  of  the  bouse  takes  the  oath  ot  el- 
legisnce,  snprenucy,  ead  et^entiim,  end  eabeeobed  end  Tepeetad  the  d*- 
obntioa  gainst  tnaaiibateii(iat)M,'*ai>d  invoeettOBof  ewMs,  and  the  eaoii* 
iee  of  the  maeB.    Aliens,  unleee  BanmliMd,  w«e  liliewise  by  die  hm  «t 

patliamentinwpaUe  to  aeivetbei«)D(^)  I  end  now  it  is  enactedt 
[*ie3]    by  etetine  12  end  13  W.  III.  c.  3,  that  no  alien,  *£ven  though  be 

be  naturalized,  shall  be  (iapable  ot  being  a  twMnbcr  or  eilbei  Eouee 
t£  pariiameDt.  And  tlnre  are  not  only  thete  steading  inoapecilies  ;  but  if 
eay  peiBOn  is  made  a  peer  by  the  king,  or  elected  to  eerre  in  the  House  of 
Cfttnmons  by  the  peof^  yet  may  ifae  respective  houses  upon  complaint  ot 
say  crime  in  eucfa  person,  and  proof  tbeteof,  adjudge  him  disabled  and  itt- 
o^ieble  to  ait  as  a  atember  (q) :  end  this  by  ihs  law  and  custom  of  parlia* 
■amt  (18). 

For,  as  every  court  of  jwtice  bath  laws  and  customs  its  its  direotHMkt 

(I)  Com.  Joum.  ISDw.  ISOO.  t  Hif,  TBW.   IlMir.lBH.   ttWiT.  inS.   CoA. 

ir)  1  Com.  Jonm. )«  Mu.  lOB.  IB  tlb.  IfM.        Jmi*.  II  F*.  IMS.  tt  Jan.  IttS.  »  Nvr.  tl  JaM. 
(f)  WUUlBiikaBrr>rl.e.lat.SMLoiinJouni.     IfttO.    BMir.ls;!.    «  Uu.  1711.    IT  Pvb.  llto. 

(IS)  AceoidinE  to  uictcm  principlii,  mi-  Mr.  Lullnl  £96^     Mi.  Wilk««  wu  umiii  t» 

Hon.  unleuicluiillykniifhud.  mutt  btvebren  Inmed  by  Ihe  ihFriff.     On  the  IS  Apil  Hat, 

diaquiUftrd ;  fer,  in  gciwnil.  m  one  wa*  npk-  Uw  b«u«  lUolTcd,  Au  Hr.  Luluvl  ought  t* 

Mb  bT  peribrminf  the  fcixlil  Hnicn  till  be  ban  Imn  reRirned  ud  oidsiwl  ih*  Tram  ts 

hud  iiUiiln«!  tbs  njo  of  twenty-one.     And  one  be  imendfd.     On  ihe  29  Aiiril,  a  peiiiion  wu 

of  the  mcwt  imporlinl  of  thew  Jemoei  wn*,  pteMnleJtjy  eertiili  freehoUfnorMidJIese*, 

MMndnea  on  the  lord'e  court.      But  if  Iha  tgiinet  Am  nlurn  of  llr.  Luilrel ;  ind  ne  Ih* 

kinghui  caafsmid  Ihe  hononr  of  knighthood  B  Miit,  the  bouae  renolvrd  thai  Mr.  Lultrel 

upon  1  minor,  iben  it  war  held  that  th«  rmbe-  win  JdIt  eletied.     Oa  the  3  May,  im,  It 

etlKy  of  orinaritr  OMMd.    bmi  MMlBp.M,  watrcaolvMl.lhatlbemolationaofihalTF^ 

U  fannk.  tTBD.  abmld  be  eipuaied  fnoi  Iha  Jouraalc  of 
e,  aabeiniiuhTenireorthe  lightkof 

,  _^ ..    .  .  ,  B  body  of  Blerlote  of  thia  kingdom. 

tMNliT.  Ai\d  at  tbc  aaiM  lieM  il  trm  oidend.  thai  bH 

(IS)  Thia  aenUiDee  wu  not  in  the  Gnl  edi-  the  declualiont,  orden,  and  rrmluiiona  ■«• 

tioni.  but  wu  lidded,  no  doulil.hy  the  lenmed  apeciinE  Iba  tleetlon  of  Johti  Wilkr^  Eml 

Jnrtge,  with  an  alluainn  lo  Ihe  Middlriei  alee-  rinutd  b»  eipuaged.     Tba  h>Blar7  of  EnglBD) 

lian.     The  eiicumilaneea  of  that  caaa  wera  fumiahM  Dianf  inaiuna  of  injioTlaat  ooa> 

bfieflytheu:  On  the  IS  Jan.  ITM,  Hi.  Wilkea  Miiuiional  euealiona  that  have  deep)}  aiitaf 

KU  eipelted  the  honae  of  cotninona,  lor  hcinf  ed  Ike  mind*  of  the  people  of  Thii  eoutitrr, 

t^  eMtMr  of  •  paper  called  ibe  North  Biiloa,  whieh  eaa  neai  lilU*  or  a»  dauht  in  the  niinda 

No.  49.     At  the  neil  eleettnn,  in  IT6S.he  waa  of  thoa«  who  new  thea  at  a  diitance  untn- 

etrc-lied  for  the  counlf  of  Hiddletex ;  and  an  flueneed  by  fnttreat  or  paeiion.    Il  nii|ht  per- 

IFkb.lTee.itwMrMolTedlhalJohnWilkN,  kapa  ta  a  riolmt  BMiure  ia  the  hcUM  of 

Eaq.  having  puMiahed  aenral  libela  ipeeiAed  anmiMM  to  aip*]  a  member  for  the  libela 

in  the  Joamala,  U  eijulM  tku  lunut ;  and  a  which  ba  had  publiilied ;  bgt  that  the  aub- 

wai  readTed.lhi..     _  _    , 

....  ,        .....  „p,u^ 

af  beini 

Bleeled  a  member  to  aerre  In  tWa  pfWtent  ptr-  Teniie  of  the  lighti  of  elerlnta.  bteKUa*  li 

lumen! ;"  and  Ihe  eleeiion  H ai  drctand Toid,  aaatrnrd  eipuliion  ahmr,  without  atntlnfrtha 

and  a  new  writ  ordrrrd.     Ha  waa  a  aeAgnd  erinnatity  of  the  nemher  lo  he  Iha  Eanaa  ■* 

IJD«  n-etmted  wilhonl  oiifxxitian,  and  on  IT  bia  ineapacilydnring  Ihel  parliament.     Botes 

Harrh,  ITIK).  Ihe  Ikiuoe  uain  declared  Uw  hia  nffeneea  were  particularly  drfcribad  tn  Os 

•lection  loiJ.  and  Dnleredn  new  writ.     At  reaoiuiion  by  which  ke  fcmi  nrpelled  on  the  JJ 

Iha  neit  election,  Mr.  Lutirel,  vho  had  iHcal-  of  the  nine  month,  no  one  could  ponailily  doubt 

4i  hia  amt  Iry  iic-i:rpiing  the  Chiliem  Hun-  but  the  latter  reaolution  hud  u  elear  a  re(W 

^wfLoffrred  hiina'tr  M  a  canlidata  ajainM  renPe  lo  the  former,  aa  ifit  had  boen  repMla^ 


Mr.  Wilke>h».n  143*1 

»  Hot.  ■.  (U)  al 
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■dhi«  the  cM  tcoA  gsbm,  mmm  the  coauMb  Um,  atktn  thoiif  owd  p«eu 
tbt  Uwa  »WI  eaaMnM,  M  the  h)^  ooort  ttf  pulismtnt  buh  also  «s  ows 
peculiu  law,  CsUed  dw  t««  tt  otntMluitpafttamHti ;  i  law  which.  Sir  Kd* 
'Oiud  Coke  (r}  (^Mrtta^'O^mt'SBUuZui  fii«nfH^i_a  Muin>  ifMnV.  (i  0),  4 
tauasoognHa  [«)."  It  win  MM  thflrafbn  bo  expected  ibat  we  abould  enMf 
DHo  tb«  ezamrnaiion  of  this  taW,  WlAi  any  degl^e  of  minuteiMM :  since,  m 
the  same  learned  anthor  umtree  os  (t).  it  f*  mnch  bsttsr  to  be  Isamed  oat 
•f  the  rdls  or  parttament,  and  odier  ncords,  and  hf  pre««dema,  and  oon* 
lilnial  ezperienca,  than  can  be  eiprefeaed  byanjrone  man.  ^Ii  Will  be  raf* 
fieient  to  obeeTve,  that  die  vrtiole  of  the  law  add  otutom  of  parliament  ba« 
/  ha  original  from  this  onTmSifiin,''  that  wh^itever  ma(t«T  ariaea  conceniing  I 
I  either  house  of  pHrtiaroeiit,  oogiit  «>  be  exuninad,  discnaaed,  and  adjudged  ' 
k  (hat  house  id  which  it  relates,  and  not  elaewhere  (u)."  Hence,  fdr  K'v- 
a&nJSptttrlordr  will  not  snlTeT  the  commona  to  interiWe  in  settling  the 
alectUm  of  a  peer  of  Scotland ;  the  commons  will  not  allow  the  lonls  i* 
i»dge  of  the  eleotion  of  a  bm-gess  ;  nor  will  either  house  pennil  the  aubar> 
dinatfl  couria  Of  law  10  eUmine  the  nterlts  of  either  case  (20).  But  the 
*  mazinia  upon  which  they  proceed,  toge^er  with  ibe  method  of  proceeding, 
Pest  entirelr  in  the  breast  of  the  parliament  itself ;  and  are  not  defined  aiM 
Mcerulnedby  anypanicular  stMed  laws  (81). 

*nia privUtget  of  parliament  are  likewiaeToiy  large  and  inde-    [•IM] 
tniW.  '  And  therefore  when  in  31  Hen.  VL  the  House  of  Lords 

fD  ttart.II.  (»  llMt.St. 

1)^  "Ta  IM  uajMbr  til,  ahlMWn b^ taiUif ,        f)  lint.  Is. 

(19)  Lord  Holt  bM  ab*crr«d,  ihni  "u  10  prifi1«|e,  frnfti  irhieli  Ihere  Wrm  nolhikc  tb 

•hu  njr  Laid  Cak*  uji,  Ihu  lh«  iffrti*  wmm  hiok,  not  tita  Ihr  deeUruion  or  its  ei 

■nii  •«•  imJfu ifiwrau, ii an) J liMMuw iher  iMinos;  and  aiiicly  iKiaia  contmrj' bothlollw 

Mil  not  iffAj  ihamMlTM  u  laadentaud  U."  «piriL  Uid  thf  pneiiwaf'Jia  coiimilnliiia. 

I  U.  Rmm.  1111.  Tlw  Mnuta  U  WMlaiotfcr.  howenr.  «<■* 

lti)Ua«.Df  caaimwa  inan^  mnili  jad|*  of  iha  pnrilnfa  of  ptrlimnnnl. 

.    ihua  liuinu   judicially,  of   tha  la  incidtnt  Lo  •  auil  ofnliiuh  th«  onor 

■         ■                          ■            !C«li0B  I 

*pp«laMgcd, 

- - -      ...Va  dil 

,  _j,  U.  t.  73,  T3,  T4.)     And  in  aun-  BntiantrT  power  in  the  Iwo  honws  of  paHia 

kwlT  oith  thii  prlneipU,  it  was  dsunnimfid  owoi,  whiiA  aunlT  ia  npuinanl  to  tha  inirit 

■a  th*  ««  of  t£e  King  t.  Flower,  B  T.  R.  at  »t>r  am.tilution.     Th/l-iw  nf  parhuinenl 

314.  t>d  BiiMsu.  •.  Miaa.  U  Eaii,  1.  Bou-  \%  pKrt  of  Ihe  gcnanl  k*  of  iKe  ktid.  nnd 

M  >.  ColoHn,  id.  1S3.  i  TMnL  Ml.  B.  C.  muacbcdiaooTamluiilmnainiedlikollollwr 

thai  Uu  pnTileKci  of  patliaratni,  wheihar  iu  Uwa.     Tbe  meinSen  of  ihs  reipectiTo  houxa 

^ittUD^  apcjaun.  not  gi»  oTlhek  mamlwia.  of  pu-linmeal  imi  in  moal  iiuKinrcn  the  juj^ra 

■f  in  puBuhing  one  if  Iheir  own  ludy,  kre  not  of  that  law ;  an.H,  like  the  judjjea  of  the  reAlni, 

•BMiatitain  tfODUnofeonaaRla*.  Uwi  their  when  tkey  an  daoidihg  upon  put  lam.  ihef 

MpdifatkiD  of  any  oSenea   ii   a  iuffiaiant  an  onder  the  mncl  aiicied  otiligaiion  to  ta. 

ptajamt,  tha  warrant  of  the  apBakar  >  auffi-  quire  and  daeida  what  the  law  aoiimlljr  ia,  uid 

■am  eoantmwat,  and  that  oum  doora  ma}  anl  what,  in  Uwir  will  and  pif  HUre,  or  avaa 

NbnkaBOpu  tahafaaiwutionofthair  pra>  Id  thair  maon  and  wbdoni.  it  ought  lo  b*. 

MM.     It  b  doobdoaa  within  tha  apiril  of  Iba  Whan  tbej  an  daolating  wlwi  ia  tha  hi*  •< 

aa-ditDUoB  ihai  parliamaDt  ahouU  ha*a  a»-  aarliMBanl,  Iboii  rhaiwtlar  ia  tutalljr  difliamM 

[wasaaa  wiihia  itaslf  sf  enl<itSui(  ila  pri*^  Iroai  thai  with  whick,  at  legit.iaion.  they  an 

■(Mi  bat  thai  thoaa  |iriTilwa  thmld  Mi  in-  iB*«ai«d  whan  (bey  nr*  Dwuing  new  lawa; 

Mail*,  fumara  an  anoaialy  i»  oar  liniud  and  thay  oa|ht  nenr  to  forgM  tlw  adnioniiioD 

^nntoru,  Ihaawtieally  ataaard,  if  onl  piM.  of  (hat  afoai  and  paiHotic  Chief  JuatiRa  Loid 

bNU*  dancarwM,  ta  tma  llbaitr.      £t  poat  Holt,  ifi.  "that  tha  aulhotil]!  of  the  ]«riia. 

Malaaia  ualha  raaMfaa^datpatiain.  am-  awnl  ia  ftooi  the  1nw,and  an  it  la  eimiDMerih 

M  of  1^  ad  by  law,  ao  it  may  bo  axcecdedi  anil  if  ihay 

f  tkeae  do  aiwed  thaaa  lo^al  liounil*  and  aullmiity. 

H  partakr  Iheir  beta  ara  lainngful,  and  cannot  \»  juatiL 

D  nay  ba  ad  any  more  than  Ih*  aela  of  pnrai*  maD."     1 


onort  ia  poa- 


idieaofeon-    aaMad.and  imypioceedtoelieeutioB  belween 
Bl.  Rep.TM.and    dtit.     S^t.  Tr.  66.  20y. 


i',«37.     11  SlataTriafa'.an.    S        (21)  Thii 
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praponnded  a  questioB  to  tlie  Judgea  conoerning  Unm,  iiio  dtief  juaUce,  Sa 
John  Forteacue,  in  the  name  of  hi»  brethTcn,  decl&ied',  "  that  they  ought 
not  to  mak«  anawer  to  that  queatioo  :  for  it  hath  not  been  used  afurntiiB* 
that  the  juaticea  should  in  any  wise  determine  the  privileges  of  the  hi^ 
court  of  parliament.  For  it  is  so  high  and  mighty  in  its  nature,  thai  it 
nay  make  law  :  and  that  which  is  law,  it  may  make  no  law  :  and  the  d»- 
termination  and  knowledge  of  ihat  ptivilege  belonga  to  the  lords  of  parlia- 
ment, and  not  to  the  justices  (c)."  Privilege  of  parliament  was  principoJly 
established,  in  order  to  protect  its  members,  not  only  from  being  molested 
by  their  fellow-aubjecta,  but  also  more  especially  from  being  oppressed  bj 
the  power  of  the  crown.  If  therefore  all  the  privilegea  of  parliament  were 
once  to  be  set  down  and  aaceitained,  and  no  privilege  to  be  allowed  but 
what  was  so  defined  and  determined,  it  were  easy  for  the  executive  power 
to  devise  some  new  case,  not  within  the  line  of  privilege,  and  under  pre- 
tence thereof  to  harass  any  refractory  member  and  violate  the  freedom  of 
parliament.  The  dignity  and  independence  of  the  two  houses  are  there- 
fore in  great  measure  preserved  by  keeping  their  privileges  indefinite  (22). 
Some  however  of  the  more  notorious  printeges  of  the  members  of  either  • 
house  are,  privilege  of  speech,  of 'person,  of  ttieir  domestics,  and  dr~t~Heit' 
lands  and  goods  (23).  As  to  the  first,  privilege  of  speech,  it  U  declaredliy 
the  statute  I  W.  and  M.  st.  2,  c.  2,  as  one  of  the  liberties  of  the  people, 
"  that  the  freedom  of  speech,  and  debates,  and  proceedings  in  parliament, 
ought  not  to  be  impeacned  or  questioned  in  any  court  or  place  o<n  of  paj- 
liament.'y  And  this  freedom  of  speech  is  particularly  demanded  of  the  king 
in  person,  by  the  speaker  of  the  house  of  Commons,  at  the  opening  of  every 
new  parliament  (24).     So  likewise  are  the  other  privileges,  of  persona, 

servants,  lands,  and  goods :  which  are  immunities  as  ancient  as  Ed- 
[*16S]    ward  the  Confessor ;  in  whose  laws  («)  *we  find  this  precept,  "  od 

synodal  veiuetdiinu,  jiim  tummenili  ttnl,  sive  per  st  guid  agtndum 
hahwerinl,  sii  sHmma  pax :"  and  SO  too,  in  the  old  Gothic  constitutions,  "  «»■ 
teiiditur  hac  pax  el  seeuritas  ad  qualuordecim  diet  eonvocato  regni  senatu  [a).' 
This  included  formerly  not  only  privilege  from  illegal  violence,  but  s^ 
from  legal  arrests,  and  seizures  by  process  from  the  courts  of  law.  And 
still,  to  assault  by  violence  a  member  of  either  house,  or  his  menial  ser- 
Tsnts,  is  a  high  contempt  of  parliament,  and  there  punished  with  the  utmost 
severity.  It  has  likewise  peculiar  penalties  annexed  to  it  in  the  courts 
of  law,  by  the  statutes  ft  Hod.  IV.  c.  6,  and  U  Hen.  VI.  c.  11.  Neitbw 
can  any  member  of  either  house  be  arrested  and  taken  into  (:,{ptod;.2)^AI|BM 

(a)  i*>«  BHiiHM,|wn.  l.cL  M  SUkBti.Ji>«(M)>,Ll,«.a 

(12)  Ib  tka  obcer*itiam(  >!»>■,  opoB  tb*  lliair  dininulioB.    Tha  privilatiM  of  ibttm 

piiril«g«  cf  pirliaoMnl.  tha  •diUir  ii  Dfalind  bmcM  nubt  omtainl]'  to  b«  tuk  u  will  ImM 

tadibrrnwtiwlMiMdjiidfe^  tMeaoutW  pnMrt*  Aadifnitfiiid  indaprndama  of  iksii 

ihiak  ihitolaanwM  and  eailainnr  ira  caaaa-  dabalaa  and  couDoita  withoul  andangariog  ika 

liallr  ■MOMMCT  Id  ibt  lilitiuof  Enftiiboten.  leaanl  libaitj.    Duiribaywe  laft  niwaitaia 

Hrateif  and  igBonnea  ara  Ob  aatnnl  parasM  and  indafiMla.  *Miir  ti  dm  ba  Rplird  wilh  aqoal 

MriperMiiian  aad  alaTery.    Hov  eaa  riahta  fbna,  that,  uadtr  llu>  pnlcoas  llicraof,  ihc  n> 

■adpririlaica  baolainadudaaianad.iinlaaa  fraetocy  mamben  may  banaa  tha  axecativa 

lb«]iai*Mr.sruinadaad<le6Bad!    Tha  ftiwi-  powgi,  and  Tiolate  iba  rraedom  of  the  ptopUt 

jfaa  of  pariiamaat.  Ilk*  the  praragatiiai  of  <23}  Tbc  pririle|iaaDl'do«eatiei,laDda,aad 

^  crowa,  tm  tha  ri^hu  and  uririlam  of  the  (ooda.  art  ukcp  ana*  by  10  Geo.  ill.  a.  JQ. 

Mopla.    TkcT  oufhl  all  lo  ba  Uautecf  bv  tb«a  (34)  Bui  ihi*  priiri[c(a*  dou  no*  airaod  ■• 

I  j<,jdariea  which  afloid  tha  (nalnl  aW*  oT  paUioalion  of  Iba  ipncb.  I  Sand.  IXt.    TW 

wr.tfUj  to  iha  aubjpd  aad  coDHiiiirnii  who  kin|  «.  Cnarr,  I  M.  aad  8.  9T>     1  bt  kni(< 

SiV  ba  aqualljr  injuieit  by  tuair  eitBuaioa  aa  I^id  Abiacdoo,  1  Gap.  R.  talk 
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tai  some  indictable  offflnce,  without  a  breach  of  the  privilege  uf  parity 

meSrpS).  ■      ^  ''"   ■•         '  '   '    "' 

But  all  other  pririleges  which  derogate  from  the  common  law  in  mat 
Ua  of  civil  right  are  now  at  an  end,  save  only  as  to  the  freedom  of  tfa« 
member's  person :  which  in  a  peer  (by  the  privilege  of  peerage)  is  for  cvei 
Mcied  and  inviolable  ;  and  in  a  commoner  (by  the  privilege  of  parliainenl) 
for  forty  dnya  after  eTery  prorogation,  and  forty  days  before  the  next  to- 
poiaied  meeting  (b) ;  which  ia  now  in  effect  as  long  as  the  parliament  sub> 
litis,  it  seldom  being  prorogued  for  more  than  fourscore  days  at  a  lime. 
A)  to  all  other  privileges,  wliichobslmct  the  ordinary  course  of  juaticst 
ihey  were  restrained  by  the  statutes  12  W.  III.  c.  3,  2  and  3  Ann,  c.  18, 
ind  11  Geo.  U.  c.  24,  and  are  now  totally  abolished  by  statute  10  Geo^ 
III.  c.  50,  which  enacts,  that  any  suit  may  at  any  time  be  brought  against 
any  peer  or  member  of  parliament,  tiieir  servants,  or  any  other  person  en- 
siled to  privilege  of  parliament ;  which  shall  not  be  impeached  or  delayed 
by  pretence  of  any  such  privilege ;  except  thai  ihe  person  of  a  member  of 
the  house  of  commons  shall  not  thereby  be  subjected  to  any  arrest  of  ini- 
prinnment.  Likewise,  fur  the  benefit  of  commerce,  it  is  provided  by  sta- 
tntd  4  Geo.  III.  c.  34,  that  any  trader,  having  privilege  of  parlia- 
ment, may  be  served  'with  legal  process  for  anjf  just  deb*  to  [•i86j 
ilie  amount  of  TOOl.  and  uotese lie  makes  aatisfacUon  within  two 
months,  it  shall  be  deemed  an  act  of  bankruptcy;  and  that  commiBsioiu 
ol  bankrupt  may  be  issued  against  auch  privileged  traders,  in  like  maimer 
u  aiunst  any  other  (26). 
( The  only  way  by  which  courts  of  justice  could  anciently  take  cogsi* 


(B)  By  Ihs  coaimoii  U«,  peen  oF  th«  tttiia  Uimic,  tl 
of  Ed^ani^  (G  Co.  52.  9  Co.  49.  a.  88.  l  Hob.  Bf  )ha 
II.  9lT.Rtp.a32.  ISslk-SlS.  aH.BlMi.2Ta.    b*i      '    ■ 


1.  Em.  127.)  ind  peeraucM,  wheihsc  b;  biiih  Ijiiin  itrmt,  noi  only  during  ihe  aclual  liUiu 
VTMmwe(6Co.  5H.  Sit.  Rep.  252.  1  Vent,  of  pariifimBnl,  hut  for  ■  eonvenienl  lime,  tu^ 
M.  a  Ctav.  Cm.  224.)  u«  oooMantlr  priri-  fietent  ueiuble  them  MnomRfiDin  uid  ntnin 
tfti  rmn  arreiri  in  ciiil  ■uiti.in  aocoant  of  to  iiiT  iwrt  of  the  kiiudom  befon  the  Gnt 
uii  d:i(nitT,  ind  beciiue  iher  are  luppoied  meelinf  and  adei  Ihc  IidbI  diaaotulion  of  it. 
j>  hm  •uffiripni  pmpcrty,  by  which  they  may  (Stat.  10  Geo.  III.  c.  SO.  2  Sir.  9SS.  PDrt.  ISA. 
teouBpflledioap^iir;  whichpnvilrgCiieK-  Com.  bp.  444.  8,  C.  1  Knyon,  ISS.)  and  al- 
luded by  tha  aci  af  anioD  wiui  Scollaiid  (S  ao  for  forty  daya  (2  I«t.  Tl.  1  Ch«n.  Caaw, 
Ans.  c  8.  an.  32.  und  lec  Tact.  165.  2  Str.  221.  S.  0.  but  see  I  Sid  20.)  allei  eTcr;  pio- 
tN.)  to  Beotoh  peen  and  peerenea  ;  tnd  by  rotation,  and  btsfore  ihc  neit  appointed  meet- 
Ik  act  of  union  *ilb  Ireland  (3S  Jc  40  Geo.  ing:  which  ia  now  in  elTecI  a*  long  aa  iha 
111.  e.  ST.  >rt,  4.  aee  TTaunC6T9.  1  Moor*,  pu-liamenl  flxigts.  it  hfing  leldom  prorofued 
4l0.3.C.)u<Iti>hpee[sandpeeresaeii.  And  for  more  thin  fourscnre  d^iya  it  it  lim".  (1 
dwy  in  not  liable  10  baallaoW  for  Ihe  Bon-  Blae,  Com.  IS9.)  And  the  courts  will  Mt 
■  p^imuaf  money,  psnuant  lo  an  onler  of  ni-  franl  an  aUaehinent  agHinita  member  of  tb* 
H  prim,  irhich  hna  been  made  a  nile  of  cxxlrt.  house  of  nnmraani  for  non-pnyment  at  monof 

K.  Filktand'i  Rue,  E,  36  Qeo.  III.  K.  B.  T  putanant  to  an    awint.    (fl  Dumf.  dc    EalL 

nf.  &  EuV  ITt.  and  are  id.  448.)    But  44SJ 
An  imiitpca  will  MX  aiempt  Ihem  from  at-        Mr.  Chriaiian  haioluerred,  thiit  ii  dnei  not 

MuwDlB  for  not  alieiins  rh«  proccaa  of  the  appear  that  thepriiilrvi  from  arrest  ia  limileil 

eftinti,(1  Wjls.  332.  Say.  Rep.  50.  S.  C.    I  (o  any  preciae  time  after  ■  cluaolntian  ;  but  it 

Bar.  S3I.)  ncT  doe*  it  eiiend  to  paeivaaea  by  haa  been  determined  b^  all  Ihe  judiiea  that  il 

■•miifB,  if  they  ai^arwarl*  intermarry  with  estenda   lo  a  conTenienI  lime.    (Col.   Pit'i 

iMinnanera.    (Ca.  Lit.  IB.    2  Inst.  90.    4  Co.  eaie,  2  Str.  WS.)    Prrnne  ii  of  (pinion  that 

III  Dyer,  T9.)  il  continued  for  the  number  of  dayi  the  mem- 

Where  a  eapiaa  iaa«  againit  a  pear,  tha  ber  receired  ii<ift»  nftti  a  digsolulion,  whiah 

nart  w\i]  art  aaida  the  prooeedinga  for  irreru-  vera  in  pmpartion  to  the  dt^tanre  betweea 

hfity.    (4  Taunt.  KS.)    But   it  •Mnii  itiBt  hia  bofflaaixl  tha  place  where  tb*  parliKOCM 

thuiheritr  iaaot  a  tmapaaaer  foreieenlinE  it.  wu  held.    4  Pari.  Writa,  68. 
(D<n|h  STI.)     Hnxerer,  all  penona  concern-        (SO)  And  a*e  »tat.  tO»e.ir.:.  l«,«a.  » 

■liaibe  arraat  ire  liahlo  to  mmMuMiit  by  II. 

Ike  rapertire  hooMi  ^  pufiuHol.    (For-  . 
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saipce  ol'  privilege  of  pailiameiit  wms  bjr  writ  of  privfle^,  is  d)«  natore  ol  • 
lupertedeat,  lo  deliver  the  par^  out  of  custody  when  aireBteil  in  a  ctvil 
■uil  (e).  For  when  a  letter  wu  written  by  the  apeaker  to  the  judges,  to 
tOf  proceedings  against  a  privileged  person,  they  rejected  it  as  conmry  la 
theiroadi  of  office  (^.  But  since  the  statute  13  W.  III.  c.  3,  which  enacts 
thM  no  privileged  person  shall  be  subject  to  arrest  or  imprisonment,  it  hadt 
^een  held  that  such  arrest  is  irrecular  oft  initio,  and  that  the  party  may  bo 
dischargod  upon  motion  {',  It  u  ts  be  obeerred,  that  there  is  no  prece- 
dent of  any  sech  writ  of  privilege,  but  only  in  cirit  suits  ;  and  that  the  sta- 
tute of  1  Jae.  I.  e.  13,  and  thai  of  King  William  (which  remedy  some  in- 
conveniences arising  from  privilege  of  parliament,)  speak  only  of  civil  ae- 
tions.  And  therefore  the  claim  of  privilege  hath  been  ni>ually  guarded 
with  an  exception  as  lo  the  case  of  indictable  crimes  (/) ;  or,  as  i(  has  been 
frequently  expressed,  of  treiison,  felony,  and  breach  (or  surety]  of  the 
peace  (g).  Whereby  it  seems  to  have  been  nnderetood  that  no  privilege 
iraa  allowable  to  die  members,  their  families,  or  servants,  in  any  cn'mt 
^rhatsoever,  for  all  erimes  are  treated  by  the  law  as  being  eontra  pactm 
d«inini  regit.  And  iastancos  have  not  been  wanting  wherein  privileged 
penons  luive  been  convicted  of  misdefflesnots,  and  committed,  or  prosecut- 
ed to  outlawry,  even  iit  the  middle  of  a  seseion  (A) ;  which  proceeding 

has  afterwards  received  the  SMnnion  and  approbation  of  pariia- 
(•!«?]    ment  (»).     •To  which  may  be  added,  that  a  few  years  ago  the 

case  of  writing  and  publishing  seditious  libels  was  resolved  by 
both  houaea  [k)  not  -to  be  intitied  to  privilege  (27) ;  and  that  the  reasons 
-Bpon  wUch  that  baae  proceeded  (/).  extended  equally  to  every  indictable 
offence  (28).  So  that  the  chief,  if  not  the  only,  privilege  of  parliament,  in 
vuch  cases,  seems  to  be  die  right  of  receiving  immediate  information  of  die 
imprisonment  or  detention  of  any  member,  widi  the  reason  for  which  he  )i 
detained  ;  a  practice  that  is  daily  used  upon  the  slimiest  tniUtary  accosa- 
Vions,  preparatory  to  a  trial  by  a  court  martial  (m)  ;  and  which  is  recog- 
nized by  the  several  temporary  statutes  for  tuapending  the  Kaheat  eurpm 
act  (n)  \  whereby  it  is  provided,  that  no  mombor  of  either  house  sIihII  be 
detained  till  the  matter  of  which  he  stands  suspected  be  &«  commimica(- 
od  to  the  house  of  which  he  is  a  member,  ud  the  conseot  of  the  ^aid  houM 
obtained  for  bis  commitment  or  detaining.  But  yet  the  usage  has  nai- 
forrnly  been,  ever  since  the  revolution,  that  tha  communication  has  beea 
•ttbsequent  to  die  arreat. 

Those  are  ihe  general  heads  of  the  laws  and  customs  relating  lo  pu 
liament  considored  aa  one  aggregate  body.     We  will  next  proceed  to 

I V.  The  lawa  and  customs  relating  to  the  hcuse  of  lords  in  particular 
These,  if  we  exclude  their  judicinJ  capacity,  wblch  will  be  more  properly 

(t1  DTer.».    IPrrn.  Bm.  nirf.TIT.  (()  Can.  Joiun.  IS  Kit,  1^8. 

;t1  T.urh.M.    Nsy.n.  (tl  Con. Joqm. M Nm.   Lgi4*' Jnrti. « Ma 

(*i  Stn.  Ml.  VXL 

iSt  Dtm.  loum,  1TJU«.  1«1.  (ft  laii^  rntm%.  OU.     

V>  1 1iHi-  U-  Oxi.  ionm.  W  Vin.Wa.  m)  Cm.  Joom.  SD  Afr.  ITO. 

M  ««(.  t<  B*t.  lY.  H  SHHt—Xtn)  Ram      <pi  rMtkuurt)!  it  om.  n. «  « 


,,„ ._.  ^    MnU  is   r«*(Mrof  pnrilegs.  t*tu  in  Ih 

tn  ibn  umniiioiK  Judtnent  »f  Loirf  Ciumita  eue  of  HM.  ua  kigUv  applic^la  Is  rm/au  m 

•ndlhenvirloreooimanpleu.    t  WJ,.  "M.  IUkI  gHManv.     Bm  tW  umel  froa  lb«  «M 

(38}  Tba  Uii(iu|*  of  lt>«  promt  upon  Ihii  tMt,  p.  U,  Uamat»  IL  Tw.  9H. 
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«uted  of  IB  ^  dibd  ud  tafth  boolu  of  thasa  Cammmmt*,  wiU  talu 
up  but  liuje  of  OUT  una 

One  very  ancient  privilege  is  thatdMlmnd  Iqr  ttw  eliut«r  of  the  foreil 
(*],  coQfHMisd  in  parliament  9  Uao.  III.  riz.  thu  «miy  loid  apiritual  n 
iMporal  mmnianed  t*  parlimment,  aod  pMaing  Uira«igh  the  kio^a  foreita 
may,  both  in  going  uid  rebmuBg,  kill  om  or  two  of  ih«  )iiii|'8  deer 
wittiuHt  'iramnt ;  in  view  of  £b  ttaeaia  if  he  be  prewnt,  or  on  {*168] 
blowing  s.  bom  if  be  be  ^tMnt ;  thmt  he  nury  noC  seem  to  lake 
lb*  Jung's  raniaon  by  stealth.  / 

Id  the  nest  place  i^y  Lare  a  right  to  h*  &tteD4*d  and  coniieirtly  tn, 
ay  the  judgn  of  the  conn  of  Kiag'a  Bench  antl  Conunor.  Plaaa,  and  auob 
•I  the  bamnsof  the  Exchequer  uare  of  the  degTM  of  tbacoif.or  have  been 
■ade  aerjeania  al  law  i  aa  likewiae  by  tfao  kiag'a  leaned  couoael,  being 
■erjeanls,  and  by  the  maatera  of  the  court  of  chancery  ;  for  their  advice  ill 
paut  of  law,  and  for  the  peaUr  dignity  of  their  pioceedings.  The  n0oie- 
tifiea  of  tfata,  with  the  attoraejr  and  aolioitor  geaenJ,  were  alao  iu«d  M 
attend  the  houae  of  pe«n,  and  have  to  thib  ilay  (together  with  the  judgH. 
Aa.)  their  regular  writs  of  auiniBOua  isauad  qui  al  the  baginping  of  every 
fuiiament  {p),adtracUmitt»itt  eonnlium  iapatdmitim,  tlwugh  not  md  eonMif 
(intJum ,-  but,  whenever  of  late  years  they  have  beea  mernbera  of  tb» 
House  of  Coaunoaa  ^f ),  their  stieaiiaaoa  hare  bath  fsUea  Irto  dieuite  (29) 
'  Another  privilege  ia,  that  every  peer,  by  Ueeaee  obtained  bom  the  Itii^  \ 
J30),  (31),  may  naka  aaothei  hnd  of  paiiuunem  his  ptoxy,  to  vote  far  him 
io  his  abaenoe  (r).  A  privilege  which  a  membar  m  the  other  houae  esB  j 
by  ao  means  have,  aa  he  ia  hinself  but  a'  proxy  tor  a  multitude  of  othw  / 
people  (»). 

Each  peer  has  ako  a  ri^t,  by  lear«  of  the  biusai  wJmb  a  vote  paasM 
eantrarrtohiaaeatimeiUa,  loeMer  hisdiiaeat  onibe  joumalaof  tbehoBaSf 
with  the  reasoBs  for  such  dissent;  which  ie  uauallyeiylftd  hia  protein  (32), 

All  bills  likewise,  ibat  amy  in  their  oonaeqitenoes  aay  way  sSect  tb* 

MICH.  (fl  BmCoib.Jotub.IIAb(.  ISlt.    BPab.  ISN. 

(vISUt.nHMTin.e.lO.  Smttti'iCMnmanw.     10  Tib.  !•*>.    Ilrat-M. 

0B)  On  locoaot  of  Uii*  UMaduiaa  iWs  liori  Stnflbrd'i  limUnmnc;  to  correct  >  Qks 

■n  KTaial  TCsolMiiMU  bef««  tha  icitontian,  ^hm. 

iartuini  tbi  UIonMr  (aDenl  uKspaUa  of  Tbm  ia  aa  inatSBoe  ia  Wifhl,  30,  whora  a 

WttJDg  mtoOMi  the  codunooa.     Sir  nentwi  proxj  ii  o^1«d  litera  oJiornatiH  ad  parliameitf 

TiDcn,  Hwiiiber  for  the  unifenit*  of  Oilbnl,  Ihth.  whidh  il  ii  in  eSecL     The  peer  who  hia 

■Aerwipd*  Lord  NattiaghMD  ud  chaiieHlvr.  thepnuj  balwmyi  o^lad  in  LaluipmwiNor, 

•M  the   Sni  Ulonmi  |eMnl  wti0  esjojBil  If  ■  peer,  allar  mppoifllinq  ■  fnxj,  ipprua    ' 

All  priTiltie.     Sim.  is.  penunillT  in  puitunent.  hui  proiv  Ik  levohea 

(M)  AniTwhidi  thr  king  hw  HnMlniet  n-  ud  KiiBulled.    t  Iiui.  13,     By  ibc  oiden  ait 

laeil.fi.  37.  aa.  E.  UI.  tb«  hwae,  i»  pnir  ahiil)  me  npon  iqnaeMB 

(31 )  Tk«  pniisB  ID  tka  En^h  Bout*  of  of  niillT  or  dm  guilir ;  ml  ■  npiniud  \oti 

Larda  lire  itAl  riHered  in  Latin  a  baiuli  n-  ahall  onlj  be  a  pmi)'  for  a  •piriiiml  lord,  aod 

^:  An  erected  itdoaUIn  Iter.  IW.  dhe-  ■  teoponl  lord  for  a  tamponl.     Two  or  imW 

MM'tbe  piaitaa  in  that  jwliaDaal  waM  laial  peen  11119  ^  pmiT  w  nee  akeeoi  peer  ;  bq| 

Ml    account  of  the  kini'a  iUneaa!    (1    IA.  Laid  Coke  itoT  opinion  (4 /mM.  13.}that  the* 

WmhCm.  M3.)    But  ihialeoaaeiteiaDaweiJ  ismiM  *0U  ouleaa  the;  all  ooDoiir.     1  IVae^ 

vasfa  n  oum  brm,  thai  tbm  licenCB  maj  be  4L 

MHUOMil.    Praiie*  cuaot  be  veed  in  a  eom-  <33)  Lord  CUrandoB  ralatae,  that  the  GiM 

■iuee.     A.  loe.  (S  a.  191.)  loatanrai  of  pToteeta  wilh  reaaona  in  Ea^Mot 

The  ordrr  thai  no  lord  ihould  haTe  nore  than  >era  in  I  Ml,  berara  whiclitiine  thejr  uaualh 

tMD  puiiea  ■••  made  3  Ou.  L  becauae  tba  only  ttt  dava  their  name*  ■*  diaaentieitf  te  ■ 

Ihikfl  vf  BuduBxham  had  oo  leaa  than  bur-  rola  :  the  Am  re|uUt  proleM  ia  li  iila—  ms 

laea  (1  Aiaib.rS(ier  in  1688.     *  HLKtimtm.tai. 

A  mB^ltMi  aider  vie  made  ia  Iidaal  Juiiaf 
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i^A  of  4ie  poMM,  u«  by  th«  eostoni  of  pMUameitt  to  lum  tbciir  fin*  n 

tnd  beginning  in  the  house  of  ^era,  and  to  suffer  no  changM  or  a; 

ments  in  the  House  of  ComnionB. 
[*1A9]       There  is  also  one  statute  peculiarly  relative  to  the  House  of 
Ixirds  ;  6  Ann,  c.  23,  wMcfa  regulates  the  election  of  the  siztoea 
representative  peers  of  North  Britain,  in  consequence  of  the  twenty-se- 
cond and  twenty-third  articles  of  the  union :  and  for  that  pnipose  prescribes 
the  oaths,  &.c.  to  be  taken  by  the  electors ;  directs  the  mode  of  balloting; 
prohibits  the  peers  electing  from  being  attended  in  an  unusual  manner ; 
and  expressly  provides,  liat  tio  other  matter  shall  be  uvated  of  in  that  as- 
somhly,  save  only  the  election,  on  pein  of  incurring  a  prsmmtirt. 
I      V.  The  pecnlnr  laws  and  customs  of  the  House  of  Commons  relate    '\ 
I  principally  to  the  raising  of  taxes,  and  the  etectioD  of  members  to  serve  in    / 
I  parliament. 

/  First,  with  regard  to  taxes:  it  is  the  sncient  indisputable  prinlq;« 
/  Wid  right  of  the  House  of  Comrhons;  ittaX  all  grants  of  subaidies'"6t_jHUt- 
'  Hametnary  viSS  do  hegin  in  their'  house,  and  are  first  bestowed _b^^^ai 
[t)i  allboiigh  their  grants  are  not  eflectual  to  all  intents  and  ^iro6Bc«,  I 
until  they  have  the  assent  of  the  other  two  branches  of  the  leffisfoura^ 
/The  genera]  reason,  giyen  for  this  exclusive  privilege  of  the  House  oTCoin- 
I  mons,  is,  that  the  supplies  are  raised  upon  the  body  of  the  people,  aud 
\  therefore  it  is  proper  that  they  alone  should  have  the  right  of  taxing  them- 
selves. This  reason  would  be  imanswerable,  if  the  commons  taxed  Dime 
but  theinsalves  ;  but  it  is  notorious  that  a  very  large  share  of  property  is 
in  the  possession  of  the  House  of  Lords ;  that  this  property  is  equally 
taxable,  and  taxed,  as  the  property  of  the  commons ;  and  therefore  the 
commons  not  being  the  sole  persons  taxed,  this  cannot  be  the  reason  of 
their  having  the  tolt  right  of  raising  and  modelling  the  supply.  The  tnw 
meson,  arising  from  the  spirit  of  our  constitntian,  seems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  [deasore  by  the  king, 
are  supposed  more  liable  to  be  influenced  by  the  crown,  and  when  once  in- 
fluenced to  continue  so,  than  the  commons,  who  are  a  temporaiy, 
[*170]  elective  body,  freely  nominated  by  the  people.  It  would  there- 
fore be  extremely  dangerous,  to  give  the  lords  any  power  of  fram- 
ing new  taxes  for  the  subject ;  it  is  sufHcient  that  they  have  s  power  of 
rejecting,  if  they  think  the  commons  too  lavish  or  improvident  in  their  grants. 
Bnt  so  reasonably  jealous  are  the  commons  of  this  valuable  privilege,  that 
herein  they  will  not  suffer  the  other  house  to  exert  any  power  but  that  of 
rejecting;  they  will  not  permit  the  least  alteration  or  amendment  to  be 
made  by  the  lords  to  the  mode  of  taxing  the  people  by  a  money  bill ;  ondor 
which  appellation  are  included  all  bills,  by  which  money  is  directed  to  be 
raised  upon  the  subject,  for  any  purpose  or  in  any  shape  whatsoever ;  either 
for  the  e:dgencies  of  government,  and  collected  from  the  kingdom  in  gene- 
tal,  as  the  land  tax  ;  or  for  private  benefit,  and  collected  in  any  particular 
district,  as  by  turnpikes,  parish  rates,  and  the  like  (33);    Yet  ^r  Matdisw 


(33)  TW*  rale  ii 

fcr onitlB. psTiog, pr    .    .   .  ._   ...   ^ „ 

■>>  eien  bill  in  Khich  IoIIh,  zmiet,  or  duties.  Upon  i 

Ire  oi^rrd  (o  be  coliecied;  and  lino  tn  ^1  been  mu 

Mb  in  which  pFCuninrj  panilties  and  fine*  nnd  Bommonn.ln  which  theltltersmmiilwiyi 

■rt  impsKd  (oi  otftact*.  13  Hiti.ilO.)    But  to  hcie  preTiilrd.    See  mnnT  conrereneei  ci4> 

a  (touidieem  ii  ucvried  bfyuBd  iuorifinal  leeled  bfUr.  Halnel.  ii>  ^ii  App.  tatb*3d  roL 


■a  t:  Co  Ogle 


or  PEBOOMS.  !«• 

IMt(*)iiMMiM>oMCM«,fMiiiMo«ilMfiutiuef  putiament  in  cm 
mpt  of  H«My  VI.  {»),  whaiMa  he  itaaka  Um  feids  foay  altar  a  moiiAr 
bUl:  afld  tlutia, if  lkec<miaM)Mgraat»ux,u.Uutof  Kuuu^  tudpouiuL 
»gt,  tot  fntr  pa^t  i  ud  the  J«k1«  ahor  k  to  ft  leM  Ium,u  fat  Imvjfatm 
ton,  Wi  uya,  iba  bill  need  not  be  mhi  back  to  the  comoKiiu  for  Hxax  coa- 
caoenw,  but  tuy  tM«ivB  the  rayal  Munt  without  farther  cereneny  i  Iw 
the  «lteiuion  of  iba  lords  u  coouiteol  wilh  the  putt  «f  the  comonni. 
But  euch  an  aiperimeat  i*ill  hardly  be  repeated  by  the  lords,  under  th« 
pteaem  improved  idea  of  the  privilege  of  the  House  of  Cohuudds,  and,  in 
any  oaae  where  a  laoaay  hill  ia  ranuded  to  the  MmmMa,  all  amendmeiUe 
ta  iLe  node  of  tuiuioii  are  aura  to  be  rejectad. 

Unit  wiib^ regard  to  the  electitma  of  ^iij^f§,£Miotis  aai^^sigsS9P'-t 
■">  my  ebaer  veTlhal  herain  cehsista  (HeaxeiciUe  oftlw  lieniocratical  part 
n  (Mir  oooatitutioD :  for  in  a  damocracy  there  can  be  oo  eserciae  of  aove- 
nignty  but  by.  aaffra^  which  ia  the  deelaratioa  of  the  paople'a  will,  la 
lU  dasiocraciea  therefore  it  is  of  the  utmoet  unportaace  te  regulate 
by  whom,  And  in  what  manner,  the  aufirages  are  to  *be  given.  ['171} 
Aad  llie  Atheaiana  were  ao  juatJy  jsaloua  of  this  prerogative,  that 
a  atm^er,  who  interfered  in  the  asaambliu  of  the  people)  waa  pwuahed 
by  their  laws  with  death  ;  Iwcaose  such  a  num  was  eateemed  guilty  of 
lu^  treaaon,  by  usurpuig  those  rights  of  soreieignty,  to  which  he  had  no 
title,  [n  Eagtand.  where  the  people  do  not  debate  in  a  collective  body 
bat  by  repreaeotauuu,  the  exercise  of  his  sovereignty  cooMats  in  the  choice 
ef  rcpreseatativea.  The  lawa  have  therefore  verv  strictly  guarded  against 
uaiupalion  or  abuse  of  this  power,  by  many  aalutaiy  provisiona;  which 
may  be  reduced  to  these  throe  poiots,  1.  The  qualifications  of  the  electors. 
2.  The  quali&catiojis  of  the  elected.     3,  The  proceedings  at  elections. 

1.  Aa  lo  the  qualificsiions  of  the  et^ctora.  The  true  reason  of  reqiur-  ^ 
ing  any  qualification,  with  regard  to  property,  in  voters,  is  to  exclude  suuli  : 
pcnwu  a^  are  in  10  mean  a  aituatioa  that  they  are  esteemed  to  have  no  ' 
will  of  Lhbir  own./  If  these  persons  had  voles,  they  would  be  tempted  to 
dispoM  of  ihein  under  some  undue  indneoce  or  other.  This  would  give  a 
greal,  an  artful,  or  a  wealthy  man,  a  larger  share  in  elections  than  is  con- 
aitienl  witb  general  liberty.  If  it  were  probable  that  every  man  would 
gire  bis  vote  freely  and  without  influence  of  any  kind,  then,  upon  the  true 
theoiy  aad  genuine  principles  of  liberty,  every  member  of  the  communi- 
ty, however  poor,  should  have  a  vole  in  electing  those  delegates,  to  whose 
cltirge  is  committed  the  disposal  of  tus  property,  his  liberty,  and  his  life. 
But,  since  that  can  hardly  be  expected  in  persons  of  indigent  fortanes,  or 
•ach  as  are  under  the  immediate  dominion  of  others,  all  popular  states 
hsTe  been  obliged  to  estaUiah  cenain  qualifications  ;  whereby  some,  whv 
are  suspected  to  have  no  will  of  their  own,  are  excluded  from  voting,  ic 
■rder  to  set  other' tudividuala,  whose  wills  May  be  aujipoeed  independcD^ 
Biora  thorciiighly  upon  a  tevet  with  each  other. 

And  tbia  constitution  of  aufirsces  is  framed  nptw  »  wiser  princifde,  wilh 
m,  ifaao  either  of  the  methods  of  voting,  bjr  eemnries  or  by  tribea, 
anoBg  the  Romans.    In  the  method  'by  centuries,  instituted  by    ['ITS] 

iKl  On  PulluBsnti, »,  U. 
WTmboofc.SSlJm.VI.  IT.    •vtM*lh*i 

li  Ammdti  D.,  the  canftnnet  of  SO  urMJ  Urlf  on  Ihs  pirt  of  lliit  eonunonj  in  mn  rnrga 
B  ipnt  ISTl,  ihe  gFnsriil  qaeaion  ii  ilebnMd  menl  i]rawn  im  bj  9ir  Heneage  Finch,  than  U 
"lUi  inflnh*  (liilitj  DO  both  lidci,  bal  pwilcH-    loraair  lentnl.  -     , 
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Bvrviua  TuUiuB,  it  wu  principally  ftapatf,  and  mt  n 
«d  ih«  ac^e :  in  the  DMibQd  1^  tnboa,  gradually  i>tn>diic«d  by  the  tri> 
bunea  of  die  peo;^  ntinAen  only  were  Tegarded,  and  nn^erty  emirely 
ftrerlocriced.  Hence  die  lawa  paased  by  the  ftmner  metnod  had  ttsuaUy- 
too  great  a  tendwicy  to  aggrandiie  the  pMriciana  n  rich  nobtea :  and  ihoae 
by  the  latter  had  loo  much  of  a  levriling  prineifde.  Oar  conatitatiaa 
ateen  between  Ibe  two  extremes.  Only  aueh  am  entirely  exclndod,  aa 
can  hare  no  will  of  their  own  :  there  ia  hanlly  a  free  agent  (o  be  found, 
who  ia  not  entitled  to  a  vote  in  aonte  place  or  other  in  the  kingilom.  Nor 
h  comparatire  wealth,  or  propeity,  entirely  diaregarded  in  electiena ;  for 
though  the  richeat  man  has  only  one  vote  at  one  place,  yet,  if  hia  prt^nrtj 
be  at  all  diffused,  &e  has  probably  a  right  tft  vote  at  more  places  than  one, 
and  therefore  haa  many  representativea.  This  ia  ihe  spirit  of  our  oonati^ 
tution  :  not  that  I  aaaert  it  is  in  fact  quite  so  perfect  (z)  as  1  have  hnre  en- 
deavoured to  describe  it ;  for,  if  any  alteration  might  be  wiah^d  or  sngg 
ed  in  the  present  frame  of  parliaments,  it  should  be  in  favour  of  a  n 
complete  representation  of  the  people. 

But  to  return  to  our  qualifications  ;  and  first  those  of  electors  for  kni^^ 
;Qf  dieshilfl.     1.  Byatatute'SHen.  VI.  c.  7,  andlO  Hen.  VKc.2,  (amenS- 
f  ed  by  (34)  14  Geo.  III.  c.  5B,)_the . knights  of  the  shire  shall  be  choacB    ■ 
;  of  people  whereof  every  man  shall  have  freehold  to  the  value  of  forty 
shiUings  l>y'ihe  year  within  ihe  county jjwhich  (by  siilwequent  statutes) 
is  ti>  be  clear  of  all  charges  and  deductions,  except  pariiamentary  and  pa- 
rochial taxes  (35),  (36).     The  knights  of  shires  arc  the  repreBentn^Tee  of 
the  landholder^,  or,  Imidsj  inlereat  «>?  the  kingdom  i'llieir  eleciors  must 
therefore  huve  estates  in  lands  or  [enetneiits,  wtthin'the  county  represent- 
ed  :  these  estates  must  be  freehold,  that  ia,  for  term  of  life  at  least  ;"bc- 
caute  beneficial  leases  lor  long  terms  of  yean  were  not  in  nse  at  the  mak- 
ing of  these  alaiutos,  and  copyholders  were  then  little  better  than  rillcina, 
absolutely  depenaem  upon  their  lords  ;  this  freehold  must  be  of  for^  shil. 
lings  annual  value ;  because  that  sum  would  then,  with  proper  in- 
[•173]    dustry,  furnish  all  die  'necessaries  of  life,  and  render  the  free- 
holder, if  he  pleased,  nn  independent  man.    For  Bishop  Fleet- 
wood, in  his  e/tronieon  preeiotum,  written  at  the  beginning  of  the  present 

1*1  Tlw  csndld  uid  InUUIunt  reaoar  will  (ppiv  oMtODul  manli  lantDafniliicndsncyto  pro- 

tUi  obHrnUon  to  n»nj  otiiar  puu  of  lh>  wort  ddca.    The  incurvulonicf  pndticr  m  Uien  tha 

biftm  talk,  irlunbi  ih*  camtnilan  of  our  !«wa  mxt  nMoiiout  when  compMid  with  Ilie  ncutnde 

uid  inntniaont  ui  npruantsd  u  neifir  ip-  oflhonilei  «mHo«locidMi»tl»  cleuiimt  of  "■- 

prnrtaln; top«rt»ii(lan;wltlwatdsK«n4lnftatlir  — ' ■^-    ■--" 


rtaln;  top«i^ii(lan;wltlwatdsK«n4lnciatlw    ■pdnf.cenraiiltia  •Inmnil  nUn  on  thoiavrha 
lUmutaUDf poiiiUncinitMKliiUrullgnaod    ban foUulM or 4iMuliM It. 


<34)  The  14  Quo.  Id.  c  5B,  swda  tha  nai-  oh  oonatmouon  wouhj  ba,  thai  «hrrai«r  ■ 

deuce  nf  ihe  eli-cion  and  Ihe  elrcied  in  their  Ireeholder  hti  an  emta  nhich  ixiuld  yield 

mpeetifa  oouniiei,  ciliei.  ind  borooiha.  ro  him  40>.  twrare  iheie  uiaa  are  paid,  or  fm 

laiuer  neceaasry.     U  had  been  reqiiued  from  which  he  would  receire  a  itnt  ol  40a.  if  )m 

both  Ijj.  (  aUluie  paaaed  in  Ibe  1  Hen.  V.  paid  the  taui  bimialf.  he  would  hare  ■  richt 

(3S1  In  Aehlw  ».  While.  3  Ld.  Haym.  SW,  to  vote;  jtl  a  commiiiee  hua  deridpil.  tE»i 

Ijnd  HoU  iniiraatcd,  that,  beTore  theM  bIk-  when  ■  tenan 
tulet,  Idbave  freehold  in 

<3S)  Tha  rolar'i  evidence  of  the  ralue  nun  no  right  to  Tota.     A  atiuge  dediion  I    3  Xiui. 

be  feeeivad  at  Ihe  poll ;  hut  it  ia  not  oonclu-  4TS. 
nie,  and  maj  be  coniiadioled  by  other  evi-        Two  conmiilen  have  hah]  that 


e«,  upon  a  aeruiinv,  ot  liefore  a  commit-    ofa  iwifgage  li  a  charge  which,  if  il 

ThaTuKl8W.IIl.D.35,eipreutyda-    the  Talus  unrier  40t.,  take*  twir  1 

«,  that  puMie  laiea  an  not  lo  be  deemed    though  ihen  n  an  intcnnailiate  deei 

■         ■        '  ■  '   the  oootraiy  e 

■aiyCoOgli 


-  _ _    though  ihen  i*  an  intcnnailiate  ileeiaioii  of  ■ 

ind  there-    eommitlaa,  ia  which  the  oootraiy  wma  WU. 

and  ohvi-    A.  16T. 

F.  >.  (tO)  HllM«algr*aT<LK.I 
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••■B17,  hn  Mty  pivrad  foiqr  Aiffiaga  fai  tbenign  of  Henty  TI.U  hu« 
bcM  tibial  to  twelve  paoads  ^  — ww  in  ^  nign  of  Qiwen  Ann« ;  and, 
H  the  ralne  cf  ItuHiey  i*  *«iy  comderably  KrMed  aince  the  biebop  wnie, 
I  ibiak  we  nay  faii^  CMKlyde,  from  tlua  and  odwr  dreniDBtances,  thai 
wbu  waa  equivalent  10  t<r«l<«  ponnda  in  hia  days  ia  equivalent  lo  twrnty 
at  preaent.  The  other  laaa  important  qualificationa  of  the  elecima  In 
cotiuwa  in  England  and  Watea  mny  be  collectod  ffon  tho  atatotea  cilod 
in  the  margin  (y),  which  direct,  2.  Tliat  no  penam  under  twoniy  •one  yeata 
•fipahEtU  be  ca[>aide  (rf  voting  for  any  member  TBia  axiende  10  all 
aoiu  of  membera,  aa  well  for  borongha  oa  coaniiea ;  aa  dooo  alao  the  nest, 
fix.  3.  Tiiat  no  poraen  convicted  of  peijury,  or  subornation  of  perjinty, 
*haU  be  enpaUe  of  voting  in  any  elaetian.  4.  That  do  pomon  alutU  vote 
-in  right  of  any  fre^wld,  granted  lo  bini  frandulently  10  qualify  him  to  vote^ 
•  Fiiaduloni  granin  are  Mich  aa  ooatain  an  agreement  W  reoonrey,  or  10  de- 
f*ai  Ae  estate  giaWed ;  which  agreements  are  mode  void,  and  the  eataie 
ii  absolutely  veated  in  the  person  to  whom  it  is  »o  granted  (37).  And.  to 
'  gDinl  the  better  against  such  frands,  it  is  fartlier  provided,  5.  That  every 
voter  shall  have  been  in  the  actual  possession,  or  receipt  of  the  profits,  of 
hii  freehold  to  his  own  use  for  twelve  calendar  monihs  before ;  except  it 
tame  to  bim  by  descent,  marriage,  marriage-eelilemenl,  wtlt,  or  promotion 
to  1  benefice  or  oflice.  6.  Thu  no  person  shall  vote  in  respect  of  an  an- 
Boiiy  or  rant-charge,  i^nlesa  registered  with  the  clerk  of  the  peaee  twelve 
calenilar  months  before  (38).  7.  l^^iaX  in  mortgaged  or  trust  estates,  the 
person  in  posaession,  under  the  above- motioned  restrictions,  shall  have 
the  vote.  8.  That  only  one  person  shall  be  admitted  to  vote  for  any  one 
house  or  tenement,  to  prevent  the  splitting  of  freeholds  (39)."  d.  That  no 

(■SiDklSff.  m.c.  n.    lll^iu.e.11.    llaM.II.c.M.    1  Om.  til.  c  14.    t  Cm.  11.  c.  11,    IS 

0*0.  a. eta. 

(T7)  And  every  penon  pre)wrinj,  eiMut-  (endFd)  Ihu  il  eit«nda  lo  tytrj  caie,  whera 

mj, Of  voting  imdcT  it,  jh«ll  ferfeii  401.     10  •pemon  fmirij  «n(l»iAautiny  p»mcul»tri«* 

Add.  [.  S3,  ■.  1.     By  tilt  12  Ann.  ataC  1,  c.  3.  lo  an  (IccliaD,  pnrchuei  m  DBrl  of  ■  prMtr 

it  i)  miplpd.  Ihot  llw  10  Ann.lhiill  DMeitgnd  «U1s.     Il  is  pan  «f  the  freelinldrr'i  oalh  Ihal 

w  oihrr  incotpir«»l  inlwHI«n™«,  or  of  «iiy  lanily  on  purpiwe  to  qualify  liitn  lo  give  hit 

nKwugei  or  Innda  in  eitnpiiiDehiil  plieas,  mis.    The  one  tdU,  I  presume,  was  inlcnd- 

or  of  any  eiuiiihrn  in  Ibe  inns  of  cvurt  or  ed  for  t^M  psrt  rtlsined  by  Ihe  )(rsnloT;  for  if 

eJaiwfry,  or  of  place*  or  officei  not  uiustly  the  whole  had  been  gniiil«d  oiil  ihui  fmudu- 

ehainil  lo  Ihe  publie  Isiei.    The  enmmiltre,  letitly.  nn  mir  si  sll  could  hsve  lieen  given 

in  Doaiiniinr  the  7  &  B  W.  III.  c.  U.  musl  for  it.     See  this  aut-jecl  tresied  fully  in  Mr, 

■n  from  an  iVctrcunuisnen  whether,  if  the  Heywond'*  Lan  of  Elect.  99.    It  (^annol,  I 

■  ■     ildlhinJi.be          ■..'.■- 


OK  lUty  hrfore  the  eleclinn.  il  wu  the  inten-  nnd»r  inyetatute  if  *  pemon  should  pUf'^Me 

Idn  of  Ihe  party  to  malliplj  ntrsi  for  length  an  est*te  nwrtl*  lor  the  sake  of  Ihe  vole,  ifha 

of  tj«  neiibn'  pmiecii  nor  innlidste*  the  liuyiilsbi>atute[y,andwilhoulanyre4erTntioD, 

Manelioii.    (See  Heyw.  County  Elect.  Law,  or  secret  acrecuient  batween  the  grantor  aiid 

Hn.)  hinueir. 

{Iff)  tl  iiim  be  aa  annoily  or  renl.eharga  Bui  il  never  ha*  been  supposed  ihsi  ihisals. 

i«iiin(  out  of  a  freehold  e)(ale;  sild,  if  it  ac-  Inle  eitends  lo  cases  which  srise  froni  opeiB- 

cnie  or  devolve  by  operation  of  law*  within  tion  of  law.  as  devisM,  descenu.  in.  aa  if  nn  , 

ayntrofthe  eleetion,  a  eertiGeUo  of  il  must  ealalx  should  descend  lo  any  number  nffeiruilH, 

be  mined  with  ihe  clerk  aflhepeaee  befi>re  the  husbsnd  of  eaoh  wouldliaiea  rijhiiovole, 

duAisiibyaftlMelssuan.    3  (ha.  HI.  c.  24.  {f  hi;  intent  amountrd  to  Vli.*  year. 

BrjK,  Hi.  A  husbnnd  may  vole  for  his  wife's  rifhl  of 

(39)  This  is  mm  only  when  a   freehold  dnwer,  wiihoul  an  actual  asslsnmeni  of^il  liy 

tainia  »  split  and  divided  hy  the  grantor  in  metes  and  laiund*.    30  On,  111,  o.  IT,  4  19. 

ndrrlo  Buhipl*  votea,  and  lor  election  par-  Two  or  n»re  voles  maybe  given  suecM- 

Dose..    It  would  1»  highly  anreamnahle  and  sively  ft'r  ihe  same  etMIe  or  inleresi  at  iha 

alnunl  to  suppnee  {though  il  has  been  so  eon-  sanis  alecthui ;   ss  wbere  a  freeholder  \otn 

*,  Is.  t  ilasCfUit,  aanrtaca,  — wiagt  aaltleaent ;  davise  -,  pnanUtiosi  to  a  baaafiea  ;  or  pi* 
(IT)  lat  Hov.  a.  (IT>  si  tbt  end  oTtlie  Vol.  B.  L 

u',m,7ccT:C00glc 
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nMio  ibtA  tt"^  *  ''*'*''  ™Im"  *iM  «>tM»  ham  bMR  niBMri  to  mnm 

iMd  las  Hd,  Bt  )«uuweiv«  mmUw  befcn  dn  alwsiian  (40.)     lOi 
^'iT4]    'f  luU  no  tMHwt  ^75^  iif  co«R  <^  "^^  "^  penniuvd  to  voio 

, . .  M  K  ftwhotdaiQ  Tkw  Bwch  lor,  tlw  •lactanincointma(41). 
-'-'Aii  Tot  tKT^tecwnTM  ckinDB  mnd  bufgwiw*,  tk«M  are  ai|£[>MMto  bo 
tbe  Merc&Ktilo  part  or  tradiag  intenM  of  thia  kinjdon.  But,  as  tradela 
«f  a  flucruatuig  natore,  and  iflldoHilonf  GiedTiTa  pliuta,  k  waa  fan»eriy 
left  to  the  crown  (o  Butnmoo,  pro  n  nata,  tbo  looat  ioarishing  tewiw  M 
•end  repnaentaUvea  to  putUaMint.  So  (ku,  aa  towma  incraued  in  tnde, 
■ad  pew  popntoaa,  A«f  were  adatlled  to  a  iUmn  in  (be  l^iaitfiro.  Boi 
dte  tnisfortuM  ia,  tkat  th*  deaeiWd  boiaogfaa  contimed  to  be  sammoned, 
M  well  as  then  to  when  lh«r  tad*  aai  inhaUtante  were  tnBafiBrrad ;  «!• 
o^  a  few  which  petitioned  to  bo  «&aed  of  the  expeoce,  then  oaoal,  of 
■■iatainiBg  their  tMnibera :  foor  ahillinge  a  day  being  aUowed  for  a  knight 
of  the  flfaira,  and  two  ahilttnge  Idr  a  eitixen  cr  btngese  :  which  waa  (h» 

m4  din,  hit  hair  cr  darMM  IMF  aAwnnb  udb*  iTiMfMitalid,iiBlMBh*  boldb^  nust. 
rate  at  IbBunMalectkm.  AikI  ii  uani  to  bi  An;  penon  recaiiiiv  ilmi  oi  pann  nlid 
^■Mnlly  ttua,  rtiil  wfanc  no  IcDgA  of  po«ui-     iriihin  a  jcir  bf fun  tiw  t'  i    -•       . 

>,  Lboufh  h.  .... 

...... .       jMiowntof  the  ehirity  donatiou,  hy  will  uinuill;  diutibol 

fbiitfmi.     liJaw.m.     3.Lmd.*in.  ed,  or  oiherwtw,  do  nM  dnqBiiifr-     1  Peek. 

(M)  Tbi*  i*  aUMcd  bjr  SO  Cn  IlL  &  IT.  Ekot.  L*w,U&    Mar".  CoaM;  Elwt.  Uw, 

Tbe  ajuia  ahall  be  aaaMKil  la  U»  lind-lu  186.     And  miliIi«.nMn,  if  ntherwUe  qoalifird, 

ail  monlha  before  tha  election,  either  io  the  ate  not  dlHualilied  bj  their  runiltea  rtecirinf 

nama  of  tita  volei  or  Ui  teMot ;  but,  if  ha  ha*  pariah  nliaf  ubila  Imt  ■!*  on  aatoal  ■arriea 

uquiiad  it  bv  rnarrian,  deaoaol,  or  other  i^-  IB  Geo,  lU.  a.  SS.  a.  3fi. 

ration  of  law,  in  that  caia  it  inuat  bare  been        Bjr  the  SI  Geo.  III.  e.  1  IS.  juatice*  of  lh« 

aaaeaaad  to  ihu  land-tax  within  iwo  vean  be-  peace,  uid  ktl  other  pertoa*  emplaned  under 

Ibnthaeleelion,Bitherinthenaineoflhepre-  the  polioe  aot  91  Geo.  HI.  c.  IIS.  ars  innpa 

daoaaior,  or  penon  tbtoogh  whoa  the  TDior  do-  citaed  fiom  ntinj.  or  within  ail  nonthaaner 

lino)  bi*  title,  or  in  iho  name  of  tha  teoaat  of  the*  have  quitted  office, 
■uoh  peiaon.  Election!  for  citiaa  and  lowna,  whidi  are 

Thia  requiaile  of  aafeaament  waa  inlendod  oounliei  or  IbcDiielTea,  are  undai  nearij'  Ibt 

lo  preieat   fraud  and  ooBrusion,  liy  hiving  a  lame  ngulatioBa  m  election*  for  other  coui' 

read;  prwf  of  the  aiiatence  of  tho  eitate  of  tiea.     By  the  IS  Gao.  IL  c  28.  the  roter  mint 

tbe  Toler,  and  aomc  meaiuie  of  ita  lalue;  but  have  heea  in  the  iciual  poaaeaaion  ik-  nceipt 

il  in  itaelT  perhapa  a  ireater  evil  than  it  waa  of  the  rentt  of  40<.,  ot  hiibei,  (leabald  twelve 

inlended  to  rtnmve  ;  Tor  an  omisaioB  or  irre.  calendar  moolha  neit  bMon  the  election,  ei- 

Sarit^  in  the  aiieumeDi  oucraua  aa  a  dis-  cepi  aush  freehold  cane  to  him  I17  deieeat, 

nchiiemeni.     Eieiji  freeholder,  who  wiahai  martiiige,  duriia,  pieaentalian,  or  pnmwiioa, 

la  precene  the  important  privilege  of  votioj,  on  pain  of  luSenno  th>]  penaltjei  ordained  b]i 

■aoit  carefully  eianune  ever;  year  the  a«eu.  the  ID  Ann.  c.  2^1.     But  ihia  act  doe*  not  ei- 

ment,  when  it  ix  aiuckupon  Ihe  church  door,  lend  to  peraana  voting  in  right  of  any  rrnu, 

to  aee  that  he  ii  duly  aaHcAsed  ;  and  if  he  ia  BiCMUag^a.  or  aeala,  bclonjiiiu  to  any  oibcc, 

not.  ha  nrny  appeal  to  the  cuDimisaioncn,  and  not  uiually  charged  lo  iha  ^d-tax.     1'be  ita- 

he  may  any  liine  Bncrwkida  apply  10  the  clerlt  luTea  of  W.  lil.  and  10  Aan.  rFnpeeting  Ibe 

of  tha  peace,  and,  upon  payment  of  li.  bmj  apUiilng  arid  multiplicatian  of  fnehn^a  and 

ixaniin*  the  iluplicale  relumed  lu  the  aei-  fmuitulent  conveyancea,  eilend  10  ciue*  and 

correal  an  error,  unleii  be  haa  previoualy  ap.     all  corrupt  praciicaa  10  catTy  auch  eleeiioni 

judimentof  the  eommiuionen  an  appeal  Usa  obarnca  iaauing  out  of  freeboliiii,  have  been 

'     Id  the  next  quarter  aeaaioaa.  put  upon  the  amnio  footing  aa  if  carried  onto 

(41)  By  23  Geo.  III.  o.  41.  no  peraon  eat-  pmcurc  eUctlona  for  eotintiea. 
plojFcd  in  managing  orcaltectinf  ilu  duiisaof        Wonvn,  deaf,  dumb,  aod  blind  peraooa,  1n- 

rioiae,  cuntoma,  atampi,  *atl,  imiioMa,  or  natici,  peert,  papiata  tefuaing  the  oaths  of  al' 

hoiuea,  or  the  rEvcBurof  the  pnai-office,  orin  legianoe  and  alijuration,  outlaw*,  penona »- 

eonveyingofmaitn.ahal]  vote  at  any  election,  oooimunicated,  ioiIit  tif  felony,  or  bribery, 

nndor  a  penally  of  1001.     Thia  act  doea  not  (3  Geo.  Il.c  M.iand  copyhaldtn  under  SOL 

vitend  la  comininionen  nf  Und-Ui,  or  par.  a  vear  (31  Geo.  IILo.  14.}are  entirely  viclud- 

■onr' acting  under  them,  nor  lo  freehald  aAicr.a  edfnuo  the  ri^tloiola.     But  ihe  Gloticaatai- 

hetd  or  granted  by  letter*  paicni.     Bv  tbe  43  thire  eommiUeo  delermined,  that  ottaloonry 

OaKlU.  O.SS.  nooffieararnmBanalmUad  traehaidaw ate >Wwled W tow.  ftUn.EleA 

atBUTMeBielaciioii,UBder  paaattyof  low.  Law.  41.)     . 
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nM«rmeM«MabUBh«d  httlM  ralgnof  BdwaHHI.  («)  (43).     Heno«th«. 
-      ■    >&l  '  ■      ■  ■*  ■        ' 


or  PERSONS. 

Hm  ralgn  of  Bdwar 
iKnougtia  now  bear  nbovo  «  qu»dniplei*pro)»onioaK>  those  tai 

III  4  IM 

AIi»n«  be«onw  dgutien*  by  ItUcn  palBnt,  i 

saninliwd  by  tot  of  fwlnn«ii,  if  iiiiili-  i 

i  in  Mar  k^imU,  imrMJo*  Um  tlMtive  Imliii  (uapOMd  U  incur  no  upcncs  in  ntai>> 

IDdiiia.     So  bjr  thr  13  Geo,  It,  e.  3,  furrijp  ing  to  iheir  miwclirs  honv ■  ;  tnil,  at  Ihs  (in* 

UBCn  acmng  iwo  J<m«  in  an  Eofilwh  ihtp  tims.  tha  nemfwn  for  the  riiatini  oountie*  tmt 


rjtMn  in  ui  Epj^ifth  ihip  . ,_,  _,_ 

tiMfc  of  Ha  king'*  |«>-  apiaportinMUallamHoauiadHiiiaB.  Tt<i*tk 

,    .     .      _    loreiju  PiiDtAiUjiLi  and  from  Ihii  time,  the  number  of  day>  lod  i  o«r> 

Jewi  recidin;  HTen  Taara  in  «njr  efoiir  Ame-  tain  lumara  epMillfciillii  aiqneued 

lican  cBloBie*    innum ,  bnr^   afexM  two  ^i  Mr.  Prjaat  Bitii  a  few  inati 


Uitlia  u  a  tinMt  aad  all  lotm^  PraieMant*  Ihi*  wbcre  Iha  allowuce  i>  ■  te»  sum  ;  an^ 

MrviDf  Lhere  two  yeara  in  a  mjliury  eapaci-  in  one,  where  one  of  Ibe  county  memben  had 

It,  or  being  three  j«r«  annloyed  in  the  whak  hit  3>.  a  day,  btetuaa  ho  wac  not,  in  fac«,  • 

ftih*ry  wuhmrt  aftarvai^  abwnbra  Item-  kiii|bt.     Bttt,  Wak  Ukh  law  titeptioai,  Ai 

Hliai  Ikmd  Um  kii^  doraiuana  lor  more  aumand  fbrm  continued  wiih  tittle  oi  no  n- 

thai)  one  yew  (eimpl  Iboae  diaablad  liy  the  4  riaifon,     Hr,  Prynns  cDnjeoturea,  with  grari 

On,  r(.e.SI.)an^,ffa«aMtorali>«d,-aad  ^peanM*  ef  reMoi,  that  Ite  nemlxr*  at 

anaquvmh  nay  •oqain  tha  rtpht  in  nla  at  thai  lima  anioyad  dw  pririlaga  of  padjanyl 

clcciiaiu  of  ueraben  of  parliamenl  in  the  only  fat  tha  number  of  diy*  for  wbleb  they 

•ane  manner  u  naturti-bom  lubjecta.     Bee  wen  aHowrd  wagei,  that  being  comideiwt 

(Mwraa  talkequalifcaiiflaofaleoMi^Cera.  a  luflicieet  time  for  their  ratnm  ts  thaiiR*- 

Dif.  Pariiarneat,  D.  9  to  10.  pecliT*  dw(llin((,     (p.  ES.)     But  thia  allow- 

(4!)  Lnrd  Cake,  in  the  pare  rererred  to  by  ance,  tnim  i»  nature  and  nrigin,  did  IHX  pr*- 

l)»  kamed  jodge.  aaya,    Uat  Ihl*  rale  of  elude  aBratKBr  apecifie  angagHnmt  or  cn>- 

vn^a  hath  been  liait  out  oT  nHiid,  and  thai  U  iraet  balwera  the  iDenbtr  am)  hia  conauw. 

b  cipirsied  in  many  rriwrda ;  and.  for  exun-  enti ;  and  the  editor  of  Olinrille'i  Re pona 

titfEri  '0  one  in  4S  Ed,  III,,  where  thit  el-  haa  giten  in  the  preAue,  p.  23,  the  copy  of 

ac«  ii  miul*  tDune  of  the  knighti  forthe  a  curioua  agreeiiMnl  between  .lohn  Blranga, 

•mnly   at    llHkll»ei,     Bui    Mr.    Ptynne'i  the  member  for  Dunwich.  aad  hia  elector*,  in 

iinnhRegiaterDrPailiameniaiTWritaiaeon-  the  3  Ed,  |V.  1 463,  in  wbiah  the  member  co- 

fatd  ab»t  antiraly  to  the  inveaiigalion  of  Tenant*   "whetber  the  rarliament  hold  lang 

tkit  (ubitct,  anil  cantuna  ■  leiy  piuticular  tiioe  or  ahort.  or  whether  it  (onune  to  ba  pnH 

ehnMloiiCBl  hiaiory  of  the  writ  dt  eipeuu  reiniad,  that  he  will  take  for  hia  ongM  only  a 

vdi>Hi,ctt*iim,cr  fv^fmAwn,  wbiob  waafrajn*  cade  and  ha!f  a  barrel  of  berrinfa,  ta  be  d^ 

•d  to  anforo*   the  payment  of  thea*  wigea.  litered  by  Chriatmai," 

Kr.  Pijnoe  ia  of  opinion  that  iheM  wage*  In  Scotland  the  repreaenlxtion  if  the  •hiraa 

^ad  M  other  origin  Ihaa  that  principle  of  na-  wai  introduced  or  conGmwd  by  the  auihori^ 

%iral«|uiiy  oiid  jiutico  «I(ni(^  cgwoAmt,  of  the  1egialature,ia  the  aavcnihparUamaat  d 

Mat  aaatire  •<  flwa.  (p.  5.)  Jamn   [_    unn  USr.    anil   tkrn  it  ii  ■!  Ih> 

And  Mr.  Prynae  luither  informa 

lUfirM  writ*  of  thi*  kind  eiunt  . 

Mrda  are  ooeval  with  our  king'*  Arat  writ*  of  *chire,  that  awe  compeirance  In  porlianeni." 

Md  bMigeaaaa.  m  [>wiiaiBent,lnlh  of  then  U  ia  aaid,  that  Andrew  MarTell,  who  wm 

baing  firn  inianled,  iannd.  and  recorded  to-  member  for  Hull  in  the  parliament  after  tk* 

father  in  49  H.  UI.  before  khich  then  ttr  do  reatontion,  wm  the  laat  permn  in  thia  e«n» 

•uaoriala  not  eridencaa'  of  either  of  thnaa  iiy  thai  rFCeired  wage*  Ironi  hi*  conaiituenta. 

«rit*iBourhiatoiiuMarrccardi>."(p^!l.}   Tlis  Two  ahiliinga  a  day,  the  allowance  to  a  boi 

iiM  writ*  direot  the  (herifr  to  iriy  fmig  the  get*,  wu  ao  oqnaiderable  *  mm  in  aneieat 

■anity,  i.  e.  the  clecun  of  the  county,  .timet,  that  Ihcn  are  many  inatnnoet  wbora 

.   jO  pay  the  knighta,  rariMui6i£u  rzpciuoj  borougha  petitioned  to  he  oxcuied  fjom  eend 

Mr  la  lawiiaif*  aidiaiampirliamnlvm.  iiiiiim  ing  memliera  to  pailiamen).  irpreienting  that 

■wafi,  N  ctndf  ad  fnfrU  rulnnida.     And  lh«y  were  ongiiged  In  buihling   bridgaa,  or 

whea  the  wriu  aTtitinaion*  were  renewed,  in  other  puMie  work*,  aiHJ  therefor*  uaalHe  lo 

tta  I3d  of  Ed  L,  UwM  writ*  iiaurd  again  in  bear  aach  an  eunonlinaiy  eipenca.     (i'nna. 

m  tan*  brm  at  the  «ul  of  the  parliament,  en  4  IimI.  33.)     And  it  i*  aomewhat  renarka- 


—  „ We,  Ihil  from  the  33  Ed.  Ill,  and  uniJbnatT 

lk*IBEd.ll.wh*nHr.Pryiinafinclalba-<iM-  through  the  fin  succeeding  migna,  th*  aheriB 
aiartHi  iirtti,"  which  Grat  rnluccd  the  cipence  of  Lineaahire  nturned,  rua  wU  oJtfua  uai- 
■flh*  rapmaantaiini  loa  certain  aum  by  ihe  'laiH  ku  burfi  it/r*  Btmiiabim  LmtuMiinm,  Jt 
m.  Tit  1,.  a  day  for  eieiy  knitht,  and  3*.  9«i*"»  tliipa  criwt  erf  *nr«ni»ii  a<t  diclum  pm 
Vn  ereiy  nititaa  and  Imigaat  \  and  llivy  ape-  /ionvnrain  ivnrrc  drhmt  m  j0^r,  uf  ^oanob 
•iCad  alto  the  luimhni  of  day*  far  which  thia  pnfur  avm  ixbUiaim  a  ptuftriaitm.  But, 
Wlonnce  ir**  lo  be  nade.  Icing  more  or  leat  from  ibcae  eiempiiona  in  ancient  timea,  aod 
lew  i^reatiana  by  the  kingla  charier,  whteta 
ncneed  In  the  reign  of  Xd.  IV.  (wboL  in 
m,  giuiW  it 
rht  of  aaDdiag 
■T.)thanaP 
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I  BO  OF  TBE  RIGHTS 

ccHmiin,  snd  tbio  iramber  of  paritacrani  men  is  iitcnased  buc«  Fwimkub  ■ 
QDK  in  I  le  reign  of  Heary  the  Sixth,  fiom  300  lo  upwards  of  500,  exclu- 
siTf!  of  ttioBe  far  Scotland.  The  univertiitiea  weie  in  general  not  en)po\r< 
eied  10,  Bend  burgesses  to  parliament ;  though  once,  in  28  Edw.  1.,  wheB 
s  parliauieui  vas  summoned  to  consider  of  the  kind's  right  to  Scotland* 
dienj  were  issued  writs,  which  required  the  universt^  of  Oxford  to  send 
np.fuur  or  five,  and  that  of  Csrabridge  two  or  three,  of  their  most  discreel 
ahd  learned  lawyers  for  that  purpose  (a).  But  it  Whs  King  James  tha 
First  who  indulged  them  with  the  permanent  prinlege  to  aenil  constantly 
two  of  their  own  body ;  to  serre  for  those  studeau  who,  though  usefuj 
members  of  the  community,  were  neither  concemod  in  the  landed  iMit 
the  trading  interest ;  and  to  protect  in  the  legislature  the  rights  of  the  re> 
public  of  letters.  The  right  of  election  in  boroughs  is  various,  depeading 
entirely  on  the  several  charters,  customs,  and  constitutions  of  the  respec- 
tive pieces,  which  has  occasioned  infinite  disputes ;  thoughnour  by 
[•175]  statute  *2  Geo.  II.  c.  24,  the  right  of  voting  for  the  future  shall 
be  allowed  according  lo  the  last  determination  of  the  house  of 
oonnnons  concerning  it  (43).  And  by  statute  3  Geo.  111.  c.  IS,  no  freo- 
mttn  of  any  city  or  borough  (other  than  such  as  claim  by  birth,  marriage, 
or  servitude,)  shall  bo  admitted  to  vote  therein,  unless  he  hiUh  been  ad- 
mitted to  his  freedom  awelve  calendar  months  before  (44).'* 

(■)  FirniiB,  Pur.  Writ.,  1.  Mi.  ' 

bnoT  tha  mambenof  ihc'houseof  amninoni        To  ths  lint  purliuaeiit  of  Jiiwa    L    ib* 

parpetUHll;  VHrind  till  ths  20  Car.  II.  whu  in  mcmlicn  of  iht  upper  hoiiM  wars  TB,  of  iha 

Ihst  jenr  printed,  by  his  ch.rter.  to    Nbw-  loi.frr4TO.  S  Pari.  HiH.  11. 
■rk.  <he  pnvileie  oT  acndini  ra;ir>T*rntitivM        (431  That  Italute  wm  merely  rstrocpentiva, 

toiMilinment. which wai  ihclisiiiirK  Ihmtlhii  or  onlj  mada  the   liit  dclaminalion  of  Uw 

BTproKHtm  of  ibe  crawa  tu  •lereived.    (1  rigtil  prior  tn  ths  alaiule  eonrliuira,  ikithout 

Ikiig.  Bl.  SB.)    Since  the  beginning  of  the  haring  iiit  influence  over  deoiiioni    bbI« 

reign  or  Hen.  VIII.  the  nuinlier  of  Cha  reuro-  quaal  Id  ihe  3  Oait  11.     And  ihia  nroTiiiaa 

Baiiinti<e>  of  thr  cnrnmona  it  pniiiijr  doubled;  »M  omiued  in  Mr.  OrenTilla'i  exoellent  ae^ 

for,  in  hit  HrTit  pailiamanl.  Ihe  hoiwe  ooniilt-  (o  ihni  Ihe  auna  queilion,  reapeding  Ihe  HgH^ 

•d  nnly  uf  298  nembrri :  SAO  hkre  ainee  bean  of  aleclion  in   some   placM,  wu  tried  over 

added  l>v  net  a(  pirliDmeni,  or  hv  the  kinc^  tuain  eTcr]  new  parliament :  but.  ra  aupDlT 

-'   T  new  or  lenTing  old .  Aia  defect,  it  wu  enacted  1,^  Ihe  28  Geo. Tlf 


boiuughi.    The  legi<lature  ailded  tn-Bnly.ao-  e.  M,  that  whenei^r  a  Bommittee  ahall  l«  of 

TPn  for  Vaiei  by  37  Hen.  VilL  e.  26;  four  opinion  thai  ihe  meriu  of  a  petition  ileprfida 

for  Iha  city  andcounljofCheiler.bjMHen.  apnn  a  quealion  reB|iccting  Ihe  ri;hl  of^elee. 

VIII.  c.  13;  fuur  for  the  counly  and  eily  of  Hon.  or  The  aiit<ointmeflt  oflhe  nluining  ofi. 

Dorhain.  ti;  S5  Car.  I[.  o.  9 ;  and  forty.fire  cer.  they  ilkiH  requiie  Ihe  counxel  of  ibe   rv- 

for  ftnHland,  by  the  act  of  iiiiinn ;  in  all  SD ;  apretiia  (larliea.  to  delirer  a  aiairnKiil  of  tha 

fend  180  haTe  liern  added  by  chanar.  n^i  for  whiob  they  coDtend,  and  the  fuxnmiu 

Hen.  VIII,  created  or        I  See  JVt^   lo  tee  ahali  Ihen  rennt  to  ihe  house  thnss  atatv. 

reatored  tiy  charter      4{     Olam-lttm.  menia,  with  iheir  judgmani  thetsiinon  ;  mad, 

Bd-Vl.     .    .  '.    .    .  49  .  irnopBr*onpe1itianwlthinBl»elveTnonlh,(K 

Mary SI  within  fbiinren  dnyi  aflerthe  commmcpmriM 

SLlsbetb n  of  the  neii  Kaaion,  toonpoae  BDch  iiidemvni, 

JikL .87  UufinalandeaDCluiiTBlbrevei.     Bui.rrMinh 

Ck.  I !•  a  petition  ba  presented,  then,  before  Ihe  day 

Oh.  It 3  appointed  for tiw  eanuderaiionaf  il.an^  olhet 

—  peraon,  upon  hi)  petition,  ma;  be  adnimnl  to 
180  defend  Ihe  Judgment;  and  a  ascend  commltte* 

Panlamanl  hu  en-  )    ••  iball  be  auwiuiedi  eiacily  in  Iha  lanw  man- 

■ted    .    .    .    .      (  '^  ner  a*  the  finl.  and  Ihe  deeiiion  of  that  cuox 

b  Ih*  Artt  pari,  of  )~y>  miitae  puU  an  end  to  all  future  iitigationnpon 

HelfcVIII.  .    .      f**  the  point  in  nucatloti. 

(44)  Thi>  it  called  lh«  Durtiim  act,  and  ft 

h  all  9S8  Iba  prsaent  wai  oeraaioned  by  iba  corporation  of  Durham 

■umbcT.'t  baring,  apon  the  ere  of  an  eleetton,  ia  ordsr 

*  To  wkiok  itnat  be  added  Iha  100  Iriab  a  faw  inataaeei  of  delinqneBBy,  to  anoBd  dab 

■Hinhen  by  K at  JS  and  40  Geo.  111.  o.  67.  n«hl  of  roting  to  iababilanu  of  tha  at 

f  Parliament  has.  indeed,  desmsd  it  eipc-  iB|  dialrict. 


(IS)  Ba*  Us*.  0.  (IS)  U 
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3.  Next.  U  to  thft  y^-lffi— fft;p°''fj;>-'--^- ■"  b«  tUtttd  meitibf.-t  jflhA 
I  bow  of  cummonB  (45).  Some  of  these  depeod  upon  ilie  Ia.w  aud  ctu 
I  umi  of  parliament,  declared  by  the  house  of  commons  [b] ;  mher»  upoK  \ 
I  certain  natutes.  And  from  these  it  appears,  1.  That  they  must  not  be  aliens  I 
i  born  (e),  or  minors  {d).  2.  .That  they  ii\usl  not  be'  aiiy  of  thq  twelvj  I 
':  juagcs'(e7>'becau8e  l£ey  sitiiiiha  Iflida'iouapii'nor'of  ihe  clergy  (f),  for  I 
lEey  Bit  in  the  convocation  (46) ;  no^.iKqcso^  attainted  of  treason  or  fv*  ( 
'  ^'^y  (f )'  ^'^^  '^^y  ^'^  "'''''  ^  ^.'K^SX  *i)^I&  3.  '^^'  sheriffs  of  couiities,  \ 
'  mi  mayors  and  bailiffs  of  boroughs,  are  not  etigihle  in  their  Tespectiv*  / 
;  juriadictions,  as  being  returning  officers  {A)  i  but  that  sheriiTs  of  om  | 
',MHin^  ara  eligible  to  be  knights  of  another  (i)  (47).    4.  That,  in  atrict- 

»]  «  lnn.4T,48.  (r)  Cam.  loum.  t1  Jul.  19S9.  *  Int.  IT. 

IcJ  Sm  pig*  Ita.  (1)  Bi*.  Air.  I.  PttUtmia.  T.  dun.  Joatn.  M 

l«  IM.  Juna,l«Mi  14  April,  mi  .  »Mar,  ISW;  1,1,  U 

<t)  C«n.Joi.ni.«Nor.l«9.  Joi«,  IT  Nsv.  M» ;  Hihi  •(  Pul.  114. 

(f )  Can.  Jouifr  U  Oct.  lU)^  S  F*b.  len^  IT  (i)4lBn.«8.    WliiMl«ka  at  FuL  ch.  W,  100, 

bn.  tni.  101. 

to  urre  Dn«  at  tha  candiditas.  admiiLed  2IS  Irelani},  not  elected  to  lit   tn  Ihs   hanM  at 

Imunrr  frtiiiKii.    Same  coTponlian*  hm  pmra,  imr  be  ntarmd  aninbci  nflha  hmiM 

ihc  power  of  admiuing  busorar;  rreanen.  rii.  ef  comoun,  but  ihall  not  haiD  the  [iririlc(( 

penmii  who,  uithaui  my  pr^viooi  cluni  pr  pfpccraiie.  ' 

pretention,  are  ndmillcd  to  nil  tbe  fianthiua        (46)  In  ITM,  a  eoffiniittm  of  UiB  hottu  of 

of  tbe  cDrpoiaiion,     The  Dnrham  net  ii  eon-  eomaxna  decided  ibul  a  paraon  who  had  refs 

bed  to  pennns  of  tbal  dcscripliun  aakljr.    It  larly  been  adniliiFd  to  ■  riencon's  nrden,  waa 

bufreqncniljF  been  contendeil,  thai  inonon-  en  pallia  of   being  a  mrmber  of  thHl    honn. 

tf  fmncn  an  crHted  for Ihe  mwhh,  thai  ia,  (Sm  8  hoi.  tM.)  The  celahialad  caae  at  Hr. 

Benlf  for  an  election  jnirpoac,  it  i*  a  ftaad  Homo  Tooke,  who  had  taken  pHeit'a  onleia 

anon  the  lichls  of  eleclion  ;  and   that  br  Iha  enrlj  in  life,  but  vho  had  loni  giien  up  tha 

eaniDon  law.  as  in  other  caaea  of  fmucf.  tha  elerical  ehancler,  brought  ttiia  queation  (allf 

•diuaaian  and  aJI  tha  coaaequenon  would  be  belen  the  tioate,  and  prodaoed  i  legialallT* 

ndl  and  raid  ;  that  within  the  joar,  b;  tha  deciaion  which  aata  it  finallj  at  real.    Thia 

Ikal  lime,  the  lAtuie  left  the  nec*aaitv  of    ruin,  and  taken  hia  sMi,  a  cofDmittee  waa  ap- 

«avinff  it  upon  those  who  imputed  it.     uul,    uoiniadtoaeafch  for  precedents  reopening  tha 
the  Bedfonl  e^e  [S  Douj.  SI),  the  commit-    eligiliiliiy  of  the  cletgjr  for  admiaaion  into  ib« 

made  slnre  a  voarhefore  the  election.  addiiiona  till  the  Bth  of  Hen.  IV,  j  hr  then 

Nolrnitb  of  poaseaaion    ii  rruuired  front  Ihe  practice  of  returning  citjiena  and  burjeia- 

•aUia    in    bur^ge-tenure    boiougha.    There  e>  by    indeaturra  anneied  to  thi-  nrita  fiiat 

•n  about   t»*nty-nine    buigage-ieourea    bo-  prevailed,  yeithfy  find  fire  aith  ihe  additio* 

nu|faa  in  England.    (1  Dtuf.  2S4.)    In  the«  of  citriait.     In  the  oourae  of  the  discuaaioo 

nent,  houK,  or  spot  of  ground,  upon  nhlch  a  thai  a  bilf  should  be  brought  in  to  decline  tha 

bosK  in  aucienl  limeahaa  alood.     Any  num-  clrriiy  ineligible,  and  by  that  mesns  lo  rrnton 

l«r  of  these  burgngc'lcnure  eatata*  may   be  all  doubiain  Cuiure,    Theatatnte  41  Geo.  III. 

punihaaed  by  one  perann,  whirh,  at  any  time  0.  73.  ni  accordingly  naaaed,  by  which  il  ia 

before  a  contested  election,  may  be  conTeyed  enaclcd  thai  do  person  having  been  onlainei 


By  llie  2fi  Gm.  m.  c.  lOO,   in  borougha,    aa  a  member  ofthe  house  of 
-'        ■     ■         ■    Iders  orinhali'  '  '  ...■.-. 

J  elect,  nn  nrn 


•lere  the  householders  or  inhabilanta  of  any    any  auchperat..  _ _ _ 

fcKripiinn  claim  lo  elecl,  nn  nrn.oo  ahall  have    forfeit  SOOI.  a  day,  und  beeome  incapsblo  of 


, *  boroughaii  jeaty.     But  the  aiaiutc  wb«  not  to  eilenJ  to 

Bonihs  prerioua  to  the  day  on  which  ha  ten-  ineml>eF«  during  thai  pnrliamenl. 

den  hii  vote.  (47)  Two  dec.aions  of  commitleea  are  ngro*- 

(4^)  SeeCom.  Dig.  Pariiamenl,  D.O,    T1i«  able  to  what  ia  sdiapceU  in  the  t»t.    In  iha 

*lMai,(ia&l3  WiU.m.  cS.     1  Geo.  [.  aL  Berkshire  coold  not  ba  elected  for  Abingdon, 

t,  &  4.)  traitors,  uriaonton   in  riecniion  tor  a  horoogh  within  that  county,  (I  Daui,  419): 

ttU,[Sim.  Eiecu  Law,  33.)  felons,  outlaws  in  die  second,  that  the  ihorilF  of  Harnptl.ira 

■t.awinal    proawuliona,  idiots  and  mad-  oould  lie  elecied  for  Ihe  town  of  Southampiim, 

■n,   deaf  aM  dumb  peraune,    nor    peen.  nithin  thai  county,  because  RouIbsmpiiHi  it  a 

(Con.  Jouin.  1633.    KOS.)     Bui  by  the  am  conoty   of   itaell^  and    is  aa  independent  <A 

if  naoB,  39  &  40  Ceo.  lit.  c.  ST.  a  peer  of  HampBhiraaaofaiiTOIheroounlT.    iOn^gf 
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Aefls,  all  metnben  onehl  to  bave  been  tnMiitnts  «r  die  plseea  for  wfalcb 
they  are  chosen  (i) :  mn  ihis,  hvrinj  been  long  diaregftrded,  was  at  Imglh 
entirely  repealed  by  statute  14  Geo.  III.  c.  58.     5._j;^.ao  pcraoiw  con- 
ceine.d  in  the  management  of  any  dnuoi  orta^ea  rreated  afnce  16fefZr»- 
eept  the  commission  era  of  the  treoaury  (/],  nor  any  of  lEe  officeri  lbll<nr> 
.  ing  (48)  (in),  (viz.  conuniaaionere  of  prizes,  transpona,  sick  and  woBMled, 
vme  licencea,  nary,  and  TictDBlIing  ;  secretaries  or  rereiren  of  prise*  ( 
comptronenr  of  the  army  accoimta  ;  agvirts  for  regiments  ;  governor*  of 
plairtadons  and  their  deptities  ;  officers  of  Minorca  or  Gibrallar ; 
[*176]    officera  of  the  exciaa  and  customs  ;  'clerks  or  depnties  in  the  w- 
reral  offices  ot  the  treasnty,  exchequer,  nayy,  rictualting,  admi- 
odty,  pay  of  iha  army  or  navy,  secretatief  of  state,  salt,  atamps,  appeals, 
wine  licences,  hackney  coaches,  hawkers,  and  pedlars,)  nor  any  persons 
that  bold  any  new  offices  vndei  Uie  crovrn  created  since  1705  (n),  are 
capable  of  being  elected  or  sitting  as  members  (49).     0.  That  no  persoo  \ 
iluring  a  pension  under  the  crown  during  pleasure,  or  for  any  term  of 
.  yean,  is  capable  of  being  elected  or  siUing  (o).     7.  That  if  any  member 
I   accepts  an  ^ce  under  the  crown,  exccfrt  an  officer  in  the  army  or  navy  ae- 
[   cepting  a  new  commission,  his  seat  is  Toid  ;  bnt  each  member  is  capable  «f 
being  re-elected  {p).J  8.  That  all  knights  of   the  shire  shall  be  actual 
.  knights,  or  such  notable  esquires  and  gentlemen  ss  have  estates  sufircienl 
'  to  be  knights,  and  by  no  means  of  the  dtjgree  of  yeomen  {q).     This  ia 
reduced  to  a  still  greyer  certainty,  by  imlaining,  9.  .IhtU  eve.ry  knijth 
of  a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold  (50)  to  nio, 
value  of  six  hundred  pounds  per  annum,  and  every  citizen  and  burgess 
to  the  value  of  three  hundred  pounds  ;  except  the  eldest  sons  of  peers, 
,  and  of  persons  qualiHed  to  be  kilights  of  shires,  and  except  the  members  for 
the  two  universities  [r]  ^  which  somewhat  balances  the  ascendant  which 
Uie  boroughs  have  gained  over  the  counties,  by  obliging  the  trading  in- 
terest to  make  choice  of  landed  men ;  and  ot  thia  qualiocalion  the  mei»- 

(H  SUI.  I  Bn.  T.  c.  1.   BIUruVLclS.  (»  StU.  •  Attn.  e.  T.    lOWhCM. 

(0  SUl.S»id<  W.  uidM.c7.  («l  Bui.  tlnn.  c.T. 

[a)  Sui.  llutd  llW.llI.e.  1    ISudlSW.  (f )  Sut.  M  Hen.  VI.  c.  19. 

Ul.e.lO.    SAnn.c.T.    laOw-lLctt.  (r)  Sul.  >  AniLC.  S. 
<■)  BtH.SAnn.c.T. 


, __jii(  of  Iha  RommiiiKH).  anleu  i(  M  m 

««iiry,  Iha  •mniniy    ttird,  of  he  pa*  hii  emdiion,  inc«p«l;le  o( 


(48)  Tha  treuuratoroDinplrotterflrthi! 

3,  lerwiBilfi  of  ihe  tremury,  Iha  •mniniy  ttirS,  of  he  pa»  hii  i 

the  chuDcellor  af  tha  picheQuer,  the  seer*-  ereiiing  hlipirliiineiitiii?  funclioi 

U17  of  llie  admirnhy,  ilie  unilpr  wcnur;  of  Bj  tbe  S  Anzi.  c.  T.  i.  38.  if  ■ 

•tale,  and  ibn  di^ptily  nTniAsler  of  the  umr,  ceptiaj  offira  of  profit  fmin  Ihe  crmotin  «!• 

ue  eic'pled  by  itnl.  IS  Geo.  [II.  iiteiiM  prior  la  1709),  he  iherebr  Taeala  U* 

(49)  Thnl  i>.  while  thty  hold  thou  officea.  iMt,  but  he  mtj  be  te.elected. 

Penons  holdini  cmilmcu  for  the  public  Mr  A    memlier  nnnoE   reaign;  Ihe  onij   nj 

Tice..(23  Geo.  III.  c.  15.)  and  commisiiionei*  dieiePore  oTwithdrawinE  rrompnrliamcntla  to 

Jbr  I'mditiii);  pul>Uc  accounii  {29  Oeo.  Ill,  s.  (riitain  from  tha  nrovn  (which  ia  a  malTerci' 

•3.)   are  ineligiMe.    Bui  the   fanner  atalula  eouna),  tha  •tewnnUhi;  or  Ihe  Chtheni  Hub- 

joea  not  extend  to  corpnnitjuiiv  or  compantea,  dreda.    Thia  being  mnaidered  an  olTicaof  pn> 

eiiaiing  at  tha  piHinj  of  Iha  net,  of  tea  part-  III  for  ihi*  purpoae,  ia  a  oonTenient  eipediaDI 

IHililic  Bonttncti  ffiaydeTolfe  ht  deaBcnt,  mi>  (SO)  Or  moi^age  if  the  morlpiEee  haa  bees 

ria«e,  or  will,  uniil  they  hure  bran  in  none*,  aeven  Tasn  in  poaaeiaion.     ^  ihe  atalulv  I 

■iOH  of  the  aame  for  IweKe  monthl.    Tht  law  Edw.  II.  30^  ■  v«>r  «u  Iha  ..iKta  i.ecBuarT 

ia  aiinilar  silh  r^arH  to  Ireland.  lo  qualifjr  ai 

By  Iba  51  Geo.  III.  a.  IIB.  police  mafia-  llwpniDartTreiiaiml  mnybe 

true*  appointed  under  dial  act.  are  ineliKihla  in  Enfrland.  Watei,  Berwick,  or  irei.inn,  ma 

during  the  cantinuanee  of 'heir  office.  memlier  latTina  for  any   canniy  or  ulacc'it 

fiv  theSSGro.  IIl.a.  t14.  ifa  mamharof  Eniland  or  Inrnnd.    41  Geo.  Ill,  c.  101.     C^ 

At  Bouae  of  eaaimon*  becoma  bankrupt,  ha  in  Scotland  by  iIm  SB  Qao.  !!!.  e.  ST. 
M  darint  Iwalt*  calendar  nwalha  from  tba  Im- 
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or  PEOSONS.  I3S 

tar  wm^  B»k9  otA,  ami  glv»  te  tba  pwtioiritn  In  writing;,  at  (hi>  time  af 
kit  uking  tuB  Mst  («)  (&t).  'Bin,  mbjeol  l»  Uwm  •tanding  reotrictiou 
nd  diaquaJiticalioiw,  •very  mbject  of  th«  rMhn  ia  eligible  or  coramoB 
■^ :  ibougb  tb»n  are  inMaocM  wfaeFein  penoM  in  panica)«r  eiicmn- 
ttamemm  have  forfeitsd  that  eoinmoa  right,  tad  )uv«  been  declared  ineligl- 
U«/or  fAaC  pmrtuimgnt  by  vote  »f  tiia  hooH  of  commons  (r),  or  for  fMT 
1^  KB  act  of  the  IflgisUture-(H)  (62).  fiM  it  waa  an  unctmatiintioiial  pnK 
uhition,  which  w«a  grounded  oa  tan  ordinance  of  the  hot»e  of  hrdt  {»), 
aid  iuMted  in  the  lung's  write  for  I)m  pariiaiiwnt  b<dfl»n  at  Co- 
vaury,  6  Hen.  [V.,  that  no  apprentice  or  'other  man  of  the  law  [*17^ 
jfaooU  be  elected  a  knight  of  the  ahire  thenin  (i) ;  in  raturn  for 
wlttch,  our  law  beoks  and  hiafaHian  (y)  have  bruided  tbii  parliamem  wHb 
Ike  ttame  of  farliamenlian  inioetam,  at  the  lai^-lsarning  parliament ;  and 
Sir  Edward  Coke  obeema,  with  aome  spleen  (»),  that  there  waa  never  a 
good  law  nude  thereat 

S.  The  third  point,  regarding  eloouone,  ia  the  method  of  proceeding  \ 
tewin.     'I'hia  is  alM)  regulated  by  the  law  til  parliament,  and  the  aerer^    I 
alatHUa  tefened  to  in  tbo  mar^n  {•) ;  all  which  I  ahall  hten^  together,  / 
•■d  extract  out  ef  them  a  aumthary  account  of  the  method  of  proceeding 
to  elections. 

Aa  soon  as  the  parliament  ia  aiuiuimued,  the  lord  ohanoeUor  for  if  a  v»- 
caacy  happens  during  the  sitting  of  parliament,  the  speaker,  by  order  of 
iha  house,  and  without  such  order,  if  a  t  icancy  happens  by  death,  or  ibe 
■ember's   beeopiing  a  peer  (53),* in  the  time  of  a  recesa  for  upwards  of 

[»  Sut.JIGao.  [[.  c,N.  CU.   IW.tndM.iUI.CI.  >WuhIM.(I.1,< 

(U  Sm  !»!■  I")  T-  StndtW.uidH  CM.  TW.Iir.c.1.  Tuill 

(■1  Sut.TC«.  1.C.3S.  W.  III.  c.T,  luidc.  U.    lOuidllW.  III.  e.  T.    II 

M  4  lan.  to,  48.    Pern.  PlM  fir  L«4>,  >?■,   1  ■ndllW.IIl.c.lO.  aAnn.cn.   •Ann.c.a.lt 

WUukKke,  Di.MB.  An,  c  IS,  awl  c.  la    IO«>.ILcM.    8G»II. 

(I)  Pnn.ont  [nit.  13.  e.  N.    U  Gw.  U.  t.  IB.    IS  fi».  II.  c.  «.    H 

Wt  WiUlH h.  1..  I).  IW3.  a«k  IIL  G.  It.    N  Oao.  IIL  c.  41.     14  Gw.  UL  e. 

U)4iii>t.iS.  19.   UQm.III.cM.    NOea.lILi:.M.' 
MTHsn.ir.c.lS.  I ITan. TI. e. T.  DSen.'VL 
•NO.  III.  1.1.    MO.  1II.C.  ta.    «0.  m.c        BrHct.  InftMiitatut*,  pcnoiwHiiDlivadla 

"■  -_...-.      ...  ^^  lll»cmiiil»d  fto«  f»fc 

_. r _., ueRipl  from  Hnlncaa 

Wrref  Election  l.io.' lualvpublliihed.  Bnttlw     CDiuUUn  duiini  al«Lh>iu. 

^Sl)  Bf  U3  G».  III.  e.  ii,an  eoatnexot  eooMqucnca  of  hi*  «x[iu)«ioii ;  mid,  u  ha  had 

with  ihr  o&rtTWal  (ovcmmcai,  or  »itb  aiiT  not  menUonHl  expiiLnion  at  one  ofiha  dia- 

Mkarparaon  Tottha  urvice  of  the  pulilic,  ■btll  qunlificmLiona  oft  can  diitnie,  tin  pn-cn  ling  aen- 

ba  tuilila  a(  being  riecird.  or  of  aiitiiu  in  tba  Icnce  waa  ciwJ  ininal  bim  in  the  hniae  at 

1 ,_.._„g^^,., ,. JL ,. J ,......_ 


long  ■■  hr  hoidi  onj  tueb  conlrul,  cacnnwna.  find  ha  wu  aflfrward*  altarkrd  iip> 

nnj'  bcnaGl  from  il.     Bui  thia  don  on  Lht  aunt  ground  bi  Juniol,  (lat,  IB,)  and, 

d  tit  Gonlncta  with  aorporaliona,  or  aa  I  donceive,  undeaenrrdly  ;  for  hard  would 

«1U  tofnpanica,  which  than  oonaialnl  of  len  be  tha  fata  of  >u(lv>n>.  if,  uhilsl  Ihfy  v^  U- 

pannera.orloanT  peraon  lowhomlticinlanat  boiiring  to  I«DU»«  the  arrun  of  olhin,  tbay 

•^Boch  a  contract  nbail  accrua  by  loarriaga  or  abound  for  arer  ba  oondemned  to  retain  Ihci^ 

Ktuion  of  law  for  the  fiitt  Iwclfc  inontha.  own. 
JiTanTiwriKiniiii'^alifiadbjiuchiicoii-        (S3)  By  *UI.3«  Gsa.111.  a.  3.  «.  1»,  if  dun 

IDOL  far  averr  dqv :  and  if  any  pctsun  wbo  lo  tba   ^waLer  l>f  a  ofrrtifiruLfr  iuiJpf  tl.aiT 

uriih  goiemnnnl  adniiu  banda,  (hat  Ibera  ia  *  Tneanr.j  bjil'^ill'-.^tibat 

[uol  to  aabare  of  iL,  ha  ■  writ  oftuRimnni  hoi  ixiiuad  litAtl  tli*  grrU 

u  Iha  proaacDlor.  aaal  to  call  up  nnj  rnrmlirr  to  rha  Houmi  of 

ic  froRi  tha  word  (f Amj^)  bni  LorJa.  ih«  apaikcr  ahall  funhwithgiic  nuttca 

t  1768.  the  time  itben   lh«  of  it  to  be  inarnad  in  Ibr  Gairtit,  and  at  Iha 

inwudincuimlin'hetKniaB  end  of  foiiUHn  day*  ellpr  aurh  invriiun.  h* 

, .  oe  iKamed  judge,  upn.i  thai  ahell  iaaoehi"  wnrrant  tiilhecleifcoflbucitina, 

'fati<»,  Bainlained  Iho  iBCSpHCiiir  of  Mr.  eommaniUnit  bim  to  m«)ie  mti  ■  new  writ  for 

r.lb«    i.     I..    »..1...I-J     Ik.,     .^^■A'.m^^-^l       lit  tlu     kU*lt.«n     nf    annlhap     ntamliAr         VttA     ikU 


re-eleclsd  Ibst  p^riiai 

(Stl  Bae  Rot.  n.  (ID)  n'  'Iw  end  oflbe  Vol.  B  L 
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iwtn'ty  (Uro)  senda  bi»  wunnt  to  ths  gIaHi  of  the  cnwn  in  duncvry  • 
wlto  clieroupon  ihiwb  o;ut  writa  to  the  ■herif!'  of  overy  cuunty,  foe  tW 
election  bf  ail  the  memben  to  serve  for  that  county,  mad  every  city  aud 
borough  tbeiein.  Within  three  d»ys  (54),  aiier  the  receipt  of  tliis  writ, 
tlie  tberifi'  in  to  send  his  precept,  BBder  his  veil,  to  the  proper  returaing 
(^ceira  of  the  cities  and  boroiii^ha,  cwnmanding  them  to  elect  their  mem* 
bers  :  and  the  said  leturning  ofiicera  are  to  proceed  to  election  within  eigtit 
d&ya  from  the  receipt  of  the  precept,  giving  four  daya'  notice  of  the  amtam 
[b) ;  &nd  to  return  tho  peraons  choMO,  togetlier  witli  the  precept,  to  tb* 
tkmS 

But  elections  of  luughts  of  the  shire  mtist  be  proceeded  to  by 
[*178]  Jie  iheriffs  iliemsolves  n  person,  U  the  next  county  coitrt  'that 
shall  happen  after  the  deUvery  of  the  writ.  The  county  court  ia 
»  court  held  every  month  oi  oftener  by  the  abeiifT,  intended  to  uy  littlft 
caoaeB  not  exceeding  the  value  of  fony  shitlings,  in  what  part  of  the  couo- 
ty  be  pleasea  to  appoint  for  that  purpose :  but  for  the  election  of  kni^ta 
<rf  the  shire  it  must  be  held  at  the  most  usual  place.''  If  the  county  cotui 
falls  upon  the  day  of  delivering  the  writ,  or  within  six  days  after,  the  Bh»<. 
liff  may  ad)OHra  the  court  and  election  to  some  other  convenient  time,  nM 
longer  tlun  sixteen  daya,  nor  shorter  than  ten ;  but  he  cannot  alter  tba 
place,  wiLhont  the  consent  of  alt  the  candidates  :  and,  in  di  auch  caaee, 
Ian  days'  puolic  notice  must  be  given  of  the  time  and  place  of  tlie  ele»>. 
tioa  (55). 

And,  aa  it  is  essential  to  the  very. being  of  parliament  that  electkxia 
should  be  absolutely  free,  therefore  all  undue  influences  upon  the  electors 
are  illegal  and  strongly  prohibited  (56).     For    Mr.  Locke  (e)  ranks    it 

ui  In  iha  hnmuih  nr  Nao  shonham,  in  Silt-     •Jsetkin  mint  ■>•  wlihin  hnlx  dkT(,iritk  tIgU 

th(  Bnuit|rm    diri'  notiegafUw  unie. 

MUiuH  u  voic  ny  (uiuis  ii  On.  111.  c  U,  Um        M  On  Got.  p.  t,  (  m. 

■bill  not  eftend  to  any  cum  whera  thcTs  ii  ■  Sundaj  sics[>te4,  noi  loisr  TrDin  the  day  ol 

p«tilinn   de|wndiiig  eonr^rninK  inch  •«™nl  making  «ucK  proflnmnlion  Ihnn  ihe  16<h  diay, 

(■at,  or  where  Ihe  wrii  for  ih<  elcstion  of  ih*  nnr  looner  ibaa  llie  lOih:  and  ihKll  proceeil 

nMftilifr  ao  ncaiiiig  luid  ml  (een  rctDrned  Gf-  in  lueh  drclion  ti  auch  *p«cral  rouniT  cnait, 

teen  dayi  Mon  Ihi'  end  at  ihp  liJI  ■iltinf  of  in  Ihe  tame  manner  ai  if  ihr  mid  elerlFon  liad 

the  bouie.or  "here  thr  new  wrilcnnnot  i«me  been  held  at  acounlv  court,  oml  mi  adjourned 

before  the  n..(I  meeting  of  the  house  for  the  mnnlj  court,  accordiag  to  the  former  fawa. 

diipalch  of  himineu.     And  to  pnient  ■n}' int-  (Sfl]  B/  Um  ancient  couinioD  law  of   the 

peiliment  hi  the  eii-euljon  of  thia  act  lij  the  land,  and  bj  the  deitnnition  of  rifhii,  I  W.  & 

^watei>aa>wnicerromthekinplom,ort)yihe  H.tt.S.e.2.    The  3d  Ed.I.  c.9.  u  alM  died, 

raeancy  of  hi*  acui.  at  the  beginning  ofeveTy  but  Mr.  Chriatian  oharrvM  thai  it  related  to 

parlinment  he  ahall  ap|«>int   any  numlier  of  Ihe  election  of  iherilb.  eoranen,  &c.  for  par- 

jIibII  puliliah  the  apnoinlmenl  in  thr  Qaieite.  It  haa  been  decided  thai  a  wajer  beiwcen  two 

Tlwie  mcinben,  in  the  absence  or  the  speaker,  electora  upon  the  lUcceH  or  their  reajieeiira 

diall  hare  itie  anme  liuthoritj  aa  ii  )nren  la  candidalea  ia  illepl.  became,  if  pPnnlllcd.  it 

kim  In  Ihiaataiiile.     Theie  iire  Ihe  onli  cuea  would  raafiifeatlr  corrupt  the  freedoni  of  elae- 

piondod  for  lif  act  of  pailiament  j  to,  for  any  lion*.     1  T,  R.  55. 


(54)  [SoforCriehladeandAjleaburj;  and]     "The  lendinjof' 
the  officer  of  ('  "    '---■■-—■--     " 1-  --^ 


lubjeel  10 

.J, J        ..le  tenuineoi 

daja  bj     hlea 


Jll  W.lil.c,7. 

(55)  Ri-lst.  SaO.  lit.  e.W,  ineieiTConn-  aen8trBiriiiiment,orthreateninglheeleetor«, 

tv.  the  shi-rifT  hafinf  i  ndomcd  on  the  bark  of  ii  unpnrliamentarT.and  aiiolalionof  lie  ritiB 

Ihewriuhedayonwhirbhereceiteiil,  ahall,  ofclectinn.-     9  Joum-la.  101. 

within  111  odiiyt  alleT  the  receipt  thereof,  eauee  "It  ii  highly  eriniinul  in  nrj  minieter  or  see* 

proclamnlion  lo  he  mule  at  the  ptai-e  where  Tant  under  ihecmwn.direell;  or  indirecll]).!* 

the  ensuing  eleclirin  0u)iiil  by  Uw  to  ba  held,  nae  the  power*  of  oflire  to  influpnee  Ibe  eiea> 

(f  anpeciaiomnly  court  to  tie  there  held,  for  lion  of  repiPirntntiTea ;  and  any  attempt  H 

dw|NirpOH  of  auch  election  only,  on  anydaj,  auch  influence  will  al way ■  ba  tmentad  t^  tUt 


■ct:  Co  Ogle 


OP  PERSCWfS.  IM 

■■Mg  dwM  hrmt^M*  of  tnm  in  ib»  «XMUtire  magiHrate,  which,  ace  •d> 
ing  10  his  nolioBs,  vDOiint  lo  &  diNolution  of  ibegUTemnoeBl,  "  if  be  en> 
jliya  the  ibrce,  traasare,  and  olIi«as  of  the  aooietjr,  to  corrupt  ths  repr»' 
MBlauvM,  or  openiy  to  pre-enyige  th«  elecHNn,  and  preichbe  what  manna* 
«f  paraoa  ihall  be  choaen.  .  Pw.  thua  to  re^UiUe  CHnitidates  and  electOFCt 
and  new-iAodei  the  waya  of  el«clion,  what  is  it,  saya  he,  but  to  cut  up  tht 
gnemment  by  th»  roots,  and  poiaon  the  very  founujii  of  public  Becurity  T 
Aa  aoon  therefore  a«  the  time  and  placo  of  election,  eilhei  in  countiea  m 
beioagba,  are  fixed,  all  aoldiers  quarfored  in  the  place  are  to  remove,  ai 
kaat  one  day  bafinre  the  electuMi,  to  the  distaace  of  two  miles  or  mora  i 
and  not  to  return  till  oi^day  after  the  poll  is  ended.  Riots  likewise  have 
bean  frequemly  deieinuned  to  make  an  election  void.  By  vote  also  of  the 
Hoeae  of  Commons,  to  whom  alone  belongs  the  power  of  determining 
coatested  elections,  no  lord  of  parliament,  or  lord  lieutenant  of  a  county, 
hath  any  right  to  interfere  in  the  electiona  of  conunonera ;  and,  by  statute, 
the  lord  warden  of  the  cinque  porta  shall  not  recommend  any  raem- 
bere  there.  If  any  o/ficer  of  tlie  excise,  customa,  atamps,  *or  [*179] 
certain  otlier  branches  of  the  rerenue,  presuroo  to  intermeddle  in 
el«Gtions,  by  persuading  any  >oler  or  disauading  him,  he  forfeit*  100/.,  and 
t(  disabled  ti>  hold  any  olGce. 

Thus  are  the  electors  of  one  branch  o^  the  legislature  secnred  from  any 
mlue  iulluenee  from  either  of  the  other  two,  and  from  all  external  vi<v 
lence  and  compulsion.  But  the  greatest  danger  is  that  in  which  them- 
aelvBs  co-operate,  by  the  infamoua  practice  of  brAery  and  corruptiou.  To 
prevent  which  it  is  enacted,  that  no  candidate  shall,  after  the  date  (usually 
called  the  teate)  of  the  writs  {57},  or  after  the  vacancy,  give  any  money 
or  entertainment  to  his  electors,  or  promise  to  give  any,  either  to \ particular 
persons,  or  to  the  place  in  geneml,  in  order  to  his  being  elected  :  on  pain 
of  being  incapable  to  serve  for  that  place  in  parliament  (58).     And  if  any 


kxiir.  u  ained  at  iu  own  hnxHir,  ili^itr,  rj  wh  delornilnod   in  lint  cim  of  Honilon, 

ud  iniependenrji,  u  (n  mfriniBmr'nt  uf  ih«  ITSS,  ilk  1<3S. 

4e>R9l  rt|iliu  of  eTciy  Hibjeel  ItmHighoiii  Ih*  But  after  the  nneral  elvclinn  in  ITOG,  Ihs 

to^in.  snil  landing  lo  up  iha  l>aais  of  ihia  reLum  ot  one  ot  ibn  inenib«n  for  the  ImmuKfa 

6k  will  hiippy  eoiHliluiion."     17  Joum.  SOT.  of  Souihwaik  »«  declared  voiil  \iy  a  ominil- 

"  ll  ii  a  hi^li  iDfriiiuDwnt  of  ttia  Ll»niel  lee.  baDaiue  it  wn>  proved  tliil  lie  h>id  lieHltd 

ud  |iii>ile^»  of  ihs  tuniia  of  cummuDi,  for  duiinK  Ibr  election.     Upon  that  nnncy  ha 

BJ  bid  of  parlianwnl,  or  lord  lieutenant  <^  oRered  himSElf  again  K  cindidnle,  nnil  1iaTili| 

nrsouniy,  u>  conceni  hinurlf  in  the  eleciioa  a  Ruioriiy  of  to! ea  wn*  returned  a*  uulyelcfli- 

almj  memlieiof  parliaiDenU"    Tliig  i>  |iaiw-  ed  :  but  npiin  tb<  petition  of  the  nlhET  ciuidi- 

W  at  ibe  conuneaeement  of  etnj  leaiion,  dale,  the  nait  committee  datemilned  ihol  th* 

[S7)  Orafier  thBonleriogof  thewhti;  that  aitting  mem^rwas  ine)i(i>i1c,andlbat  Ihena- 

'"'''''                 . .    .•       huneellor  lilioner  oujht  to  have  Iweli  relumed.    Anuha 


i  the  writ*.    iJirD.  ICS.     But  enler-  took  tiia  unlaccordiniily. 
ai  an  anleceilent  lime,  ihough  in  ona-        ll  liu  been  lupposeif,  that  Ibe  paynienl 

n  nf  Iha  election,  leama  ml  to  be  il-  travoltinj  oipenaea,  ond  a  compciiaiilion  1 

.  Boa.  and  Pill.  26t  luas  of  lime,  were  not  mating  or  bfilnry  wil 

',!»',  Thii  incapMiiy  ariaeii  frum  the  T  W.  i        " 


SI" 

"1 

IM  •oeutiaf  the  iadapaihleBca  and  piirilj  of  on  (ierwina  guiltV  of  liriliery. 

K-luavnt.    Theie  aela  enaci.  thai  tlie  cmidi-  nu  rejected  in  the  home  i>rii>nls 

ledeadiDf  againit  ihata  Matutea  atiall  ba  poaiiimi  of  laid  Manaliel ' 

■  _i.i.j._j :.-..j.j^j^j  ij  liar  pmr-  maintained  that  ihe  bill  » 

i«.     The  olinoui  meh  conduct,  by  the  lawi 

I  of  the  r«l  of  the  ly  iltepil.  n:  '      ' 


It.  c.  a*,  up- 

S.11  ihia  bru 


iUnlM  ia,  that  Imtiiu  •acatei  that  eleciioo    penaltiei  of  brilwry. 

a.aadthaithe  candidaleianowajditiiuiiti-    tian  hai  olcerved  " 
rrora  being  re-etacted,  and  aitling  opon  a    both  to  the  letter  and 

ll 
Iligii/cgiyCoOgIC 


.  (3i.iid.e 
-, i-v  -"  "I""'-*''     ■ 

Linaopoaa    both  to 
IM  of  Nof    ttlal  it  la  I 
T,  3  Lud.  as.    Tlnu(k  tlw  anatiB-    practica  al: 


1U  OF  THE  RtOHTS 

■ioB«5;  gift,  office,  Mi^itoymwrt,  or  raward  W  p*m  or  proniMd  w  be  ghM 
Id  any  voter,  «t  ui^  tune,  in  orderW  iirflneDce  bin  to  gire  or  witUiold  hii 
vote,  BS  well  he  thai  Ukee  u  be  thai  offwa  Mieh  bribe,  rorfeila  aO0{.,  ami 
U  for  ever  iHsabled  from  votbig  and  balding  any  office  in  any  coiporatioii ; 
nnleas,  before  connction  (59),  be  will  diseoTer  ■ame  other  odbnon  of  tb« 
Mrae  kind  (60),  and  thra  be  la  indemnified  for  hia  own  t^endb  {i),  (61). 
The  first  inatance  that  ooenrs,  of  eleaticm  bribery,  waa  aoeaHy  aa  13  Eli& 
when  one  Thomas  l<onge  (being  a  aim^^  man  and  of  Hnall  capaci^ 
to  serve  in  parliament)  aeknowledg«d  tlut  he  had  giv«n  the  retuming 
officer  and  trtbers  of  the  borovgfa  far  which  he  waa  cboaen,  foar  pomda 
M  be  retunied  member,  and  was  for  that  preminA  elected.  Bat  for  this 
^ence  the  borongb  was  amerced  (62),  the  mmtiber  was  removed,  and  die 
^cer  fined  and  imprisoned  (e).     But,  aa  thia  pnctiee  hath  aince  taken 

(4  In  llkt  mbuicc  the  JnJiui  Uw  Jt  oiMI*  tn-     hli  endll  Miln.    IV.  «L  ||,  l. 
OelMlMiudln&inyiiponiDwha  w>»m)ltT        KM  Init.n,  nd«  ■/ Pnl.  111.    Csn.lHaa. 
orumiiiUanmlaJactioiui  twt. if  Um  jMiui (Uit     lOudll  ibr,  ll^l- 

thongh  it  ii  crniiiiil/  la  Lia  rifriiud  Ihu  inj  ISO)  iod  within  twalia  noBtha  iAm  ate* 

•Lector  iKouIiUifpRieniedbyhLH  puvtnjfmiL  lion. 

anniiinE  ■  ralii*l<k  pririlrgs ;  jtt  it  pntw-  (00)  And  be  ba  eomiHai. 

bij  would  ba  ■  much    gnaur  injuir  to  the  (Si)  Thi*  u  MiMled  by  3  Om.  II.  a.  M 

enintrrMlatw  if  il  were  deprived  ol  ike  «cr-  eipiuned  ud  enlnrged  1^  S  Geo.  II.  a.  38. 

Tlcpearetlgi^nilenx-nofmoarniwrortiinnby  mi  IB  Geo.  II.  c.  11;  but  theae  lUlatei  dt 

Iha  Itgeliiing  orsucb  apractiee.eieBwithlha  aM  omH   an;  toupnaiir  ol  illtinf  ia  Iha 

Boat  aqgitalile  realriotisai.  not  to  ntanlian  the  Ikhuc,  Ibat  drpendi  lolely  ujion  the  IieKtinf 

door  ihnl  il  mi|jht  apen  to  the  jrowot  impu-  act  meniianed  in  the  note  ante  ITS.  n.  57. 

ri^  and  cormptioR.^    Howe^  the  tS  Geo.  It  ha*  h««n  bald  Ibat  it  i>  brtbery  if  a  eaatf 

Ul.e.  liaa.S.ptii«idM  thU,  Mthinf  in  that  date  ciTt*  an  elector  rnme;  to  *aia  for  him, 

^Oonininrd  aball  extend  or  l<e  eonttruad  10  ibottfh  be  arierwardi  Totei  for  another.     (9 

1 -noney  paid  or  igreeil  to  b»  paid  Burr,  lt3S,)    And  it  baa  been  decided  that 

ion  lor  any  legal  atpaaMboaa  •neb  kiM  will  nal  ba  iratliiila  la  tha  paraaa 

eniug  any  elntiou.  to  vhan  it  Buty  atterni'anb  be  giien  f  ratui- 

id  Mi.  Baron  Than  a-  toualj.     But  the  proprieiyortbatdcciaionltBi 


or  by  any  paraon  ior  any  legal  etpaaa*  boaa  aiub  xne  will  nal  ba  aratliiila  la  tt 

POO  iBDurred  at  or  concemiug  any  elntioa.  to  vlum  it  may  anemi^aida  be  giTc.  ^ 

And  lord  Ellrnboioujb  and  Mi.  Baron  Than  a-  toualj.     But  the  proprieiyartbatdcciiionbv 

aon  have  held  at  nisi  prim,  that  a  teaaonahla  b«m  qneatloaed  by  mpeelaUe  aathDiiir.     (t 

eoinpeDaaiioo  for  the  loaa  of  tinu  a^d  Invel-  Onug.  41S.)     Betidea  the  peudtiea  impoaad   . 

ling  aipenae*  ia  not  illenl.     t  Prekw.  IB.  hj  IM  lagialatura,  brihary  ii  a  crime  at  aa» 

In  the  ■eaiioniof  1806.  Mr.  Tiemey  bnMtght  n>«n  law,  and  puntahabla  by  indictiDeDt  or  m- 
vent  the  eandidaiea  Iran*  con-  (nrmalion,  thoufib  Ibe   "      -'■-•-■- 


taying  tha  elefter*  at  tbait  eiMnac.      TbM  will  not  in  ordinary  eaaca  grant  an  infrnaiBt 

aicelient  bill  waa  oppoeed  by  llr.  Fox,  who  wilhii  two  yeara,  tha  time  wtthia  which 

•Tgucd  that  it  would  lie  injuriou  to  the  popu-  aeliim  niay  lie  bmi^l  for  the  penallin  andar 

lar  part  of  the  government  by  radueiiif  the  the  ualnla.     (3  Burr.  133fi.  liu.)     But  tUa 

Miiinber  of  elector*.  nila  doa*  nnt  aifeet  a  pieaeeDtion  In  a»  !•■ 

But.  an  otierved  by  Mr.  Cbriilian,  aurely  djctment,  or  by  an  informaliun  by  the  atloa- 

dia  popular  part  of  iha  gpvvtnnwM  iaitalna  nay^cneral,  who  in  ana  caaa  waa  Drderad  by 

■>  inllniiely  greater  loaa  fmn  the  diminuiian  the   hoiiaa  to  proaccotg  two  natlrman  Mte 

of  tbanumberoftbefligible:  fat  niany,!^  the  had   pnxnirad    ihainialvee  to  be  rriuraed  by 

preani  praclica.  are  loNly  precluded  froBi  bribriy  :  thay  were  oaovieted,  and  aentracM 

•ervinj  tlieir  eouniiy  in  parfiament,  whom  the  by  ilie  court  cT  king*!  bench  In  pay  each  • 

teaident  eieelon,  thoae  who  are  beat  aequunt-  Ine  of  1000  aifiTha.  and  to  be  imprtuned  ■■■ 

•d  with  their  meriia,  would  think  tha  fiUeat  Bonthi.    4  Dwig.  Vti.    In  an  aeiion  Kir  bii. 

abieeu  at  their  choice.  bery,  a  penon  may  be  a  wiinaaa  lo  Drove  iha 

If  an  innkeapet  furaiahFa  prariaioMa  to  the  briliriy,  although  he  admiu  ibal 

«ot*T*i  onntraiy.  lo  the  7  W.  I[l.  a.  4.  ihou^  avail  him   "    ' -'     - 

at  the  eipicaa  tequett  or  order  of  o«a  of  Iha  to  protect 

•andidntea.  he  cannot  aflarwanla  maintain  a*  •••"—  <-« 

tioaTiiUoientb'rcelhaMrformanceofnoAa-        (69)  Lord  llBna6ald   ohaenwl  nnan  Ihia, 

tract  mnde  in  direct  vinlaiion  of  the  (Waeml  (hat  ibera  could  ba  na  fine  aet  in  tha  Houaa  af 

hwofiheoonnlty.    I  Boa.dt  Pull.364.    And  Comounii  it  man  haTebeeninlheaUrehim. 

according  to  the  indgment  of  Eyre,  Ch.  J.,  in  bar  <3  Aw.  1330;)   but  the  ^oumab  of  tb» 

that  .raJie   nnid   the  drcliion  in  Lofhoiia*  t.  oommona  on  the  day  refeFird  lo  l<y  Ihe  leatfr 

na  made  no  dif-  ad  judge  eipraaaly  atate,  that  ii  ia  ordered  by 

non-reaidenl  to-  thii  hoiiaa  ihal  a  Ann  of  twenty  pounda  ha  *» 

•I  legally  defray  anaed  upon  iha  eoiporKtiaa  forlfaaif  aaMlt«a 

B  of  (Man.  aed  alaniaroaa  attaaipl , 

ll,g,™T:C00glc        - 


tumiahFa  pranaioaa  to  the    briliriy,  although  he  admiu  ibal  be  intend*  to 

«ot*T*i  onntraiy.  lo  the  T  W.  I[l.  a.  4.  ihou^    avail  himelf  A  th*  oonvictian  in  that  action 

lett  or  order  of  oa*  of  Iha     to  protect  hinaalfaa  ihe  Ant  diacovaivr.inaB, 


braught  Bgainat  bin  for  ih*  ■■ 
—  rt.160. 


OF  PERSCWa.  ISV 

owh  dnper  «id  umohI  nnirenol  root,  it  hitfa  oceaMooed  iha  mtkin^  d 
lh«se  wWoBome  Btatiitas  i  to  complete  the  effic&cy  of  wtuch,  llufra  u 
Mlhiii{[  wsntiog  but  raeoUitionj  uid  intf^[iity  lo  put  tfaesi  in  atiict  exmtu* 

.  'Undue  influence  being  >huB  (I  wish  the  d^ravilym  raankiBd  ['ISOf 
would  pennit  me  to  tay,  effectually)  gtiaided  agunat,  the  eiec- 
liaii  is  Id  be  proceeded  la  on  the  day  appointed  j  the  sheriff  or  olhw  la- 
lurnine  oRicei  first  taking  an  oath  againat  bribery,  and  lor  the  due  execu- 
lim  of  his  olTice.  The  candidates  likewise,  if  required  (03),  must  swear 
IS  their  (lualificatioo ;  aad  the  elector*  in  «o«nlMs  t*-  their* ;  atid  tb<> 
•teciore  both  in  covniiea  mud  bonnigtaa  are  also  compellable  to  take  the 
oadiarabjuration^ndthat  against  bribery  and  comiption.  And  it  might 
not  be  amiss,  if  the  n^bers  elected  were  bound  to  tfke  the  latter  oalh, 
isitell  as  the  former,;  which  in  all  probability  would  be  much  piore  effec- 
tual, than-  adnunistering  it  only  to  the  electors  (64),  (fil>).^ 

The  election  bcii^  closed,  the  returning  officer  in  boroughs  retnrns  his 
[irecept  to  the  sheriff,  with  the  persons  elected  by  the  majority ;** and  iha 
sheriff  returns  the  whole,  togeiber  with  the  writ  for  the  county,  and  ths 
knights  elected  thereupon,  to  the  clerk  of  the  crown  in  chancety,  before 
the  day  nf  meeting,  if  it  be  a  new  pariisaient,  or  within  fovrteen  days 
after  the  election,  if  tl  be  an  occasional  vacancy,  and  this  under  penalty 
of  SOO/.  If  Uie  sheriff  does  not  return  such  knights  ouly  as  are  duly 
■tected,  he  forfeita,  by  the  old  statutes  of  Hen.  VlT  lOOf.  and  dw  retum- 
isf  offiier  in  boroughs  for  a  like  false  return  4t}/.;^aad  they  are  besides 
wale  to  an  action,  in  which  double  dances  sluiU  b«  recovered,  by  the  lat* 
ter  alatMes  o(  king  William :  and  any  person  bribhig  iho  relnming  officer 
ihtU  also  forfeit  SOOI.     But  the  members  reuimed  by  him  are  the  sitting 

(61)  If  uiTeuidHkU.tipDa  «  wxmwble  i^  fbait  npMt  the  iwit,  inri  ihiH  b«  rantinnfi 

^H«t  &MB  tmilheroHididat^.orbT  twoof  iIm  lioin  dajts  diiT  ^Sumlnya  aTrcpled^  until  it 

•iecun.  either  M  the  elaclion,  dr  mt  uj  tno*  ba  KniahM ;  and  it  ahull  ba  kFpi  oprn  trm 

Man  the  ratnrn  of  the  »rit,  ahiill  nrnt  ra  houia  si  Ih*  least  anuh  da;,  beiv  e^Ji  right  m 

trnmio  hia  qDaUhnlian,  hi*  eleMien  ihallbi  Iha  moming  and  eigtii  at  nifht;  hut  iTit  ihrniM 

raid.    [9  Ana.  c.  5  )  be  enntinu«d  till  the  ISlli  dn^.thtn  ihr  retnm. 

(M)  A  latei  alalDM,  ris.4t  O.  Ill  e.  IIB,  lag  odicer  shall  close    the   poM  at  or  lieror* 

npOM*  ihr«o  peBHhiea  in  idntiim  to  gift,  w  three  in  tho  anemoon.  and  shall  iramedialclj', 

pTMuae  of  an^  gilt  or  n*Brd  to  proeura  Ik  er  on  the  neildar.  p"l'1ie1;d''Clare  the  name! 

•I«tisn.rii.  tOOOJ. on  iha  partTginnj  orpto-  oF  Itie  penoni  wTin  hnre  a  majorilT  of  Tntea; 

aiaini;  2.  DiHaliilit^  ro  «ii;  3,  aOOL  on  th«  «id  heahall  fonhwiih<  niiake  a  letum  acconl- 

psnTxcrrptingihejiriotpnimiie.    Andirth*  inglf,  unlet!  a  ■cniljnir  li  demnmled  hj  anj 

iBward  promiaed  bo  an  olBeo  or  employnient,  eamlidaie,  or  by  tuo  ot  more  of  iKp  eleeior*, 

•bt  meailier  rptuined  Iowa  hie  seal ;  me  pro-  and  he  shall  deem  it  necesnaiv  In  (mnl  the 

ainr.'sr  eirci.  CaHeita  IDOOL,  and  the  receinr  lami^  <n  whieh  case  it  ihnti  be  Inwrul  fir  him 

V  the  oAiee  loaes  It;   heoo«i4  ioMpabl*  of  to  proeeecl  thereupon ;  liul  ao  aa  thnl.  in  nil 

nMic  enploToiant  in  aurtrfGea,  bi.  and  for-  «iiaet  oF  n  genenil  election,  if  he  has  the  re. 

itiaiOOL  turn  of  the  writ,  he  shnlt  cauae  s  reliim  of  the 

(«)  All  elector*  an  c«(npe)laMeber(n«thBf  memlvra  tif  be  filrd  in  the  croHn  office  on  nt 

ma  to  Mke  iha  oaiha  of  allVgianoa  bimI  nF  before  the  dny  on  which  the  wnt  is  rrlumnl>lt.t 

SBaer.  7smi  8W.  III.e.2T.     And  bf  the  If  he  is  s  retumine  olfleer  aeting  nndera  pre- 

Gtn.  III.  c  84.  all  el«cta(B  for  eittaa  and  eeM,  he  (hall  malie  ■  retom-crf  Iht  memberl 

hwn^lu  ahell  avear  lo  (heir  mime,  eonditian,  at  ieosl  six  inya  before  the  day  of  iho  reinni 

•r  piriffHil.in,  and  place  of  abode  ;  and  alaa,  of  the  writ;  but  if  it  ia  nnta  general  eleclinn, 

like  fnebaMemie  counties,  thai  cbej  belien  then.in  easeofsserutinr.antuniaf  Lhemem- 

*ej  are  of  ibe  age  of  twenij^ne,  »n4  thrt  ber  ahatl  be  mnde  within  thiitf  dsjra  after  Iha 

Ib'Tinn  not  been  polled  bafore  at  that  aled-  elosenf  the  poll.     Upon  a  seniliny,  the  return- 

Inn,    And  by  the  same  Matute  it  ia  enacted,  inf  officer  cannot  compel  any  witness  Id  h« 

■kii  if  s  poll  ii  draunded  at  an*  elcalinn  for  awnrn,  thongh  the  staiuie  gires  hivi  power  *• 

nrtoaiiiTcir  place  in  EnglandorWa1ei.lt  adminineran  oath  to  iMosewhauunftAtast 

<M  Boamanca  Aiiher  that  day,  or  al  the  far-  it. 

*  OtoBtbedayahetthecloaeof  thepolL 

i  ItiBugaaliBfila  thtntonwMrtr  MMBTMieBeairilladait 
'  (»Biill.*.Prail((anio(Vol.BL  VO)lM.I»i  (M)  lUd.  (M)  OP  OM  M 
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daembera,  intit  the  home  of  commons,  upon  petition,  shall  Bdjadge  th«  n 
turn  to  be  lalse  and  illegal.  The  form  nnd  manner  of  Proceeding  upon 
such  petition  are  now  regulated  b^  statute  (66)  10  Geo.  III.  e.  10, 
(amemled  by  1 1  Geo.  111.  c.  42,  tend  made  perpetual  by  ]4  Geo.  UI.  c 
li,)  which  ^reeta^e  method  of  choosing  W  lot  a  select  commitlee  af  fif* 
leen  memben,  who  are  awom  well  and  truly  to  try  the  same,  and  a  true 
judgment  to  gire  according  to  the  evidence  (67).  And  this  abstrftct  of 
the  proceedings  at  elections  of  knights,  citizens,  and  burgesses,  conclude* 

(eS)  Thti  tmota  ia  beltM-  knoim  bf  tba    am  enmnd  if  tlwj  noBrn  it ;  md  Mhen  wtn 

ferreit  imnvirlal  honour  upon  iu  luilior.     Tb*  cuied  by  tho  indulgence  o(  ths  hmua.     Alln 

•ctcel  eommittM*  kp|>ainied  jnnmni  tc  ihi«  49  nanwi  an  »o  drawn.  liiia  of  Ihsm  rhall  ba 

■Utute,  hare  aiammed  and  daeided  tbt  im-  ginn  to  dka  napaeUn  paitiea,  who  ahaf I  iritk 

Ppiunl  nghti  oreleo'ion  with  a  dcgrea  of  pu-  drao.  and  ali^l  altemalclr  alrili*  offomftba 

rilT  and  juclioial  diwrininaiion  liiihl*  honour-  petitlonen  beginning]  till  the;  are  rrduccd  M 

abls  to  IheaiMlna  i  and  Which  war*  Mill  mux  )3j  and  tlwaa  13, «Ttii  the  iwo  tiomin*«, cvi- 

aaliiraciDTy[othapablic,rnm]  tberacoUection  aLilnle  ih*  ackvi  eoomilte*.  IflbeRaralltrM 

of  ths  rerr  dilTerent  manner  in  which  theaa  ptrtie),  itiejafaall  aitematili  alriks  offooai 

rilinni.  prior  to  ]T70.  had  been  created  b;  and  in  that  caac  tbi  13  aliall  chixHe  the  lira 

hviiae  at  larj*.  noniineea. 
But  this  act  haa  been  much  imprand  tnr  tS        Tha  memben  of  the 

Geo,  m.  c.  M.  and  M  Geo.  III.  e.  B2.  38  Geo.  be  ordered  bj  the  houae   ._   

III.  0.  1.     3e  Geo.  HI.  e,  59.    *i  Obo.  III.  e.  houia,  and  Ihej  cannot  arijoDm  fur  more  thui 

S4,  all  nhicb  proiiiiona  an  made  petpetunl  b^  84  boara,  excMt  orer  Sundi},  Ohrtiimaaday, 

47  Geo.  III.  atai.  1.  c.  1.     By  theae  atalulea  and  Good  Friday,  irithouL  leaie  of  the  houwi 

anyperaun  may  preaenl  a  petifion  complaining  and  no  mepiberof  ihe  commiHee  ihill  aineni 

of  an  undue  election  i  bul  one  anljaeriber  oT  hinHelfwithont  the  pemijsiinn  oTihe  houM. 

tha  petiliiinet  muti  enler  into  a  recognizance.  The  committee  ihall  not  in  any  Ban  piooead 

himnclf  in   ZOOt  with  two  «ur»tica  in  lOOJ.  to  buaineai  »ilh  fewer  than  13  mrmlYn ;  and 

each,  to  appear  and  aopporthii  petition!  and  they  are  diiaolTcd  if  forthrte  siiccenaii-e  dayt 

then  the  bmae  ahall  appoint  aome  day  beyond  of  litttnE  their  nanber  is  leaa  than  thai,  oa- 

founeen  dnya  after  the  cnmrnenoenient  o[  the  leaa  they  bar*  aat  14  d^ya,  and  then  the*  may 

•eamon.  or  the  return  of  tha  vrit,  and  ahaHgira  proceed,  though  reduced  to  12;  nnd  ir2Jday* 

DMiee  tD  the  pttilioner  and  the  aitlini  mem-  to  1 1  ;  and  iher  ~ 

hvraiaaUeiHl  thelaraftha' .t..  j._  i 


loatEaiday  ing  a  prBrogauoaef  the  pailiunent. 

-J   -, agenta  ;  thi>  fifteen  nieaibeiBaf  tha  committee  tal 

day.  laiweier,  may  he  altered,  hot  notice  ibail  lemn  oath  {      '      ' 

be  girenof  the  iiewiluy  appointed.     On  iba  a  true  jiidg 

day  filed,  if  100  nemben  do  not  attaad,  the  and  erary  < 


by  tl 

j__  , ■.-  .1 J  i_.  — .; L-.i     , — 1.  ;„  ^j,  houae,  thai  they  will  fiiw 

.     „iieiit   aeoording  to  the  rtidenoa, 
erary  qaeatkiD  ia  determined  Uy  a  m*- 

nouaa  anaii  aajmim  from  day  to  day,  except  jortty. 

orer   Sundaya,  and  for  any  nnmtier  of  daya  The  onmnittee  imy  arnd  for  wiinraaea  and 

orer  Chriaunaaday,  Whiiaunday,  and  Good  Mamine  tham  opon  oath,  a  po-^r  which  tiM 

Friday ;  and  when  100  oi  mnre  nerabei*  ■»  bouse  ef  ooramani  does  n<A  pwesa  ;  and  U 

present,  the  house  shall  proceed  to  no  other  !«■  they  report  that  the  petition  or  derence  ii  fri- 

■inen  except  swesrin;  in  memliers,  receiring  toIuus  or  veiatioua,  the  party  aggriered  thall 

aiRllending  hia  msjeaty  or  coniinissionen  in  By  the  11  Geo.  III.  c.  SO.  if  100  or  noN 

the  houH  of  lords.     And  by  the  33  Geo.  III.  memljeraare  prpseni,  but  if,  upon  Ihe^wini 

c  l.thr  house  is  enatilad  to  reesire  a  menage  by  lot.  49  not  ael  uitte  nor  excused  cannot  ba 

from  the  lords,  and  to  pmceed  to  any  lauineaa  completed,  the  hntnc  shall  then  adjourn,  aa  il 

tbit  mny  Iw  neceaaaiy  for  the  pineeiitinn  of  l(X]  had  not  attended.     Ami  to  prevent  the 

an  imprarhment  on  the  daya  appointed  lor  the  public  businea*  being  dehiycd  by  the  want  *t 

longtni!  Id  the  hnuaa  are  put  into  aix  bnaea  nr  mitlee,  the  30  %co.  III.  e.  G9.  haa  piqi-ided, 

SUinci  inF<|ual  numlcn,  and  the  clerk  shall  Ihat  when  a  sufficient  numherormfmbera  are 

nw  a  name  from  each  of  the  alaaaea  in  Iota-  not  present  far  that  purpoK,  the  honse.  Iiefhre 

lion.  Khich  name  shall  be  read  by  tha  speaker,  they  ai^ioum.  may  proceed  to  the  order  forth* 

aiHl  if  the  penon  ta  present,  and  not  draquali-  sail  of  ths  house,  if  it   has  been  previooiH* 

Aed.  it  is  put  do<ti> :  end  in  this  loanner  Ihey  fined  [or  thai  day.  or  they  may  adjaiim  audi 

piiriced,  till  farty-niaasuoh  names  are  oolleet-  call,  or  they  nay  order  it  to  lie  caflcd  im  twt 

ed.     But  hejidea  Iheae  forty-nine,  each  party  future  day.  and  may  make  auoh  mrier  reiaiiif 

■hall  aeleei,n>il  if  the  •hole  nanNrpnwent,  thereto  as  they  think  fit  for  enforcing  a  sdB- 

anr  person,  who  shall  be  the  itoninH  of  thai  oent  atlendannr  of  the  memhers. 

ftn'     HnnUwrtwhehnreTntedatlhateleo'  (ST)  Before  this  tlalate,  queatioM  of  ntu* 

IMD.  er  who  are  petitioners,  or  are  petitioned  were  eianiBaUa  bf  Iba  hooae  M  hi|B,  1M 

•niiiii.  cannot  asrre;  and  persons  who  are  not  by  aalael  aoMtuWiw. 
Mat  I  yean  of  aga,  or  who  here  aarred  hefeic. 


(■-.yCOOglC 


or  PERSONS.  18« 

•or  inquiries  into  the  l&wa  uid  cintoma  more  peculiaiiy  relatire  to  du 
house  of  (.-ommDits. 

'VI.  I  proceed  now,  sixthly,  to  tha  loBlhod  of  making  laws,    [^181] 

which.ja  tmich  flie  same  in  both  houses;  and  I  shall  touch  it  very 

briefly,  beginning  in  the  house  of  commons.     But  tirst  I  most  pt^smisn, 

thul  for  dispatch  of  business  each  house  of  pariiament  has  its  speiaker  {88). 

/The  8£>eal(^'ofthe  house  oflords,  whose  office  it  isib  piesjde  there,  and 

/  maimge  the  fdnnairiy  of  business,  is  the  lord  chancellor,  or  keeper  of  I 

'    Lbe  king^s  great  seal,  or  any  other  appointed  by  the  kind's  comniisaion:/ 

ind,  if  none  be  so  appointed,  the  bouse  of  lords  (it  is  saidj  may  elect  (69). 

^Tlie  speaker  of  the  house  of  commons  is  chosen  by  the  nouse  (70};  but 

I  QiilSrtie  approved  by  aie  king  (71)./  And  herein  the  usage  of  the  two 

Eoiises  "ttiller.lhaVtKe  speaker  of  the  houae  df  commona  cannot  gire  bis 

opinion  or  argue  any  question  in  the  house ;  but  the  speaker  of  the  bouse 

of  lords,  if  a  lord  of  parliament,  may  (72).    In  each  houae  tho  act  of  the 

(■8)  Ab  Id  Ihr  choice  of  the  apeakcr.  ind  r«)U(atFd  to  mikg  pimBC*  Is  tha  Ihnine,  but 

Hoe«<iii>i|(,  KD  Com.  Dii.  pKrUiment,  E.  i.  wera  reruieil  li;  ihe  houu,  lhau,(k  Mr.  Ad- 

Bfiha  30  lira.  IJI.  c.  10.  the  nUry  of  ihe  dington,  in  Lhe  beginning  of  the  prcKnl  pui^ 

•pnier  of  Lhe  houae  of  cainmoni.  inclutling  liiniBnt.  amh  Not.  1790.  rdlowed  the  eiam- 

hu  ftrt  Kiid  former  nlldw.acea,  it  Rued  11  the  pie  of  3ir  Fletcher  Noiton,  unit  inlimued  na 

el«r  yenriy  eutn  uf  OOOOJ.     And  by  the  lun*  with  to  ba  enuwd.    (Bes  1  Wavdd.  M.)   Sii 

ttuute  bn  a  dinjuiilified  fnun  haldinf  anj  of.  Juhn  Ciut  km  the  lul  speHJo-r  uhn  wUlraH- 

Sex  of  profit  under  the  cronti  duui  pleasure,  ed  the  throne  in  the  Uncage  or  dilRdcnce,  M 

(&>)  Sne  an  instance  in  lhe  Imb  house  it  which  the  fntliiwinf  »iitFiice  mar  uf'**  M  ■ 

laid)  uientioned  \fj  laid  Bfountmorrea,  S  book  ipecinwn :  "  1  f*a  now  bs  an  humlila  luitoi 

lOe.  to  Tour   majeaty,  that  yu  would  gire  tow 

(TO)  Hr.  Hoipe  i>  miataken,  who  My*  thai  faithful  oiiniiinni  an  npponuntiy  of  Teeiitiring 

fan  dr  In  Mere,  eboaen  in  Jb«  firai  parlia-  thii  the  only  inarivertenl  utep  which  th«  can 

nent  of  R.  11.  waa  lhe  finl  speaker  of  the  ever  take,  and  bs  Kracionity  pleased  In  dir«cl 

CeainKuia  (3  tdI  3);  Ibi  we  find  in  Ihs  roll*  of  ihen  to  preient  aooie  other  to  your  majrity, 

pMliamcnt,  (51   Ed.  HI,  No.  STOlhst  SirTho-  whom  they  may  not  hereafter  be  aorry  lohi»t 

Biaa  Hungerfiinl.  tMhiilitr,  jm  nail  la  panUa  Vbnaen,  nnr  yoor  majeaty  lo  h»Te  npprored." 

ikicnnifumara  iril;>AiinU,  addieued  Ihe  (SNot.  ITOi.)    The  chancel  Inr  umh)  to  rrply 

bilee  year,  to  pray  tint  he  would  pardon  acre-  couragemenl,  hut  now  he  ahonly  infonna  the 
ral  peixani  who  had  been  conricied  in  im-  eommant  that  hia  majeity  a^proTea  of  thtir 
prachincnii.     And  Ihrre  he  a  tuit  mentioned,    apeaker,  who  claim*  the  ancient  priiilrgei  of 

,        (71)  Sir  EclwHrd  Coke,  upon  heinj  elrcled    own  hiwv-* 
•peaker  in  1502,  in  his  addrea*  lo  the  thte—  "— 

Ind  no  election,  until  TOUT  majeiij  givelh  at-    I 
kiiranr«an(lapprol>ation.''(2  Aiti.  151.)   Bui     . 


■HSir  FletXe'r  Norlo  .  ... 

tr.  39th  Not.  1TT4.  CTeij  gCDttemiin  who  viu  n>  i<  Uttilii,  miaimam  titi  Jitufcin  etmpaTttt 

proposed  to  fill  that  hnruutatjle  olEce  afTccled  cujut  Umdi  aaera  rtgvi  majvtaw  wm  m.f'jm 

forcwlinit  ■'-    ■--■ '  -  ■■- :--■--     ■ .._...—  j_/_/,  _-... 


lair,  and  at  the  *:irTLe  lime  he  Am  el  videKiibut  damtnu    ^ 

-ini*sion taplead,inano(heri>lucD,  ralib%u  flrrgm  c&mnmmbut  tvm  rfwfiJt  emrtti 

ind  inability  to  diactmije  the  of-  hannml  digmUlt  ad  Imidm  Dei  el  miw^  Our- 

g.     But  Sir  Fletcher  Nonon  wu  mnie  iivtda  amlititu  mdiiiima.     8  Hen.  riU. 

disregarded  this  ceremony  both  1  Lord*'  Jaum.  20. 
luae  and  in  the  other.     Hi*  aue-        (Tt)  But  when  the  hou«e  r#*olTe*  iuelf  in 

Csmswall  and  Hr.  Ajldington,  to  a  oomtniUee,  the  chairman  regularly  ap 


*  It  hu  umii  ofteo  obacrred,  Ih 


isenaptakn.  Tlia 


■r  HU  not  wutcd  tall  I6TS.     See  Burnet'*  eoort  gars  up  die  eoiitrai;  bm  the  Oonduct  of 

Min.  aub  anno  1079.     But.  tlthoiigh  then  iha  the  m  ' 

question  ns  much  debated,  oolhin^  of  the  MitM.  ,. ..  ,    . ._  _ 

fi|kl  apppan  to  htia  been  resolTCd  either  for  tnoger  dabMMbliL 
m  apion  it.    Tha  oonn  nunad  Ham,  and 
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aa^atiiy  (73)  binds  the  whole ;  and  ihii  raqority  is  decl&ied  by  votes  opeiv 
1y  and  publicly  eiven  :  am  aa  at  Venice,  anil  many  other  senutorial  asseov- 
H)es,  privately  or  by>balloc.     This  l&lter  method  may  be  serviceable,  to 
jirevent  intrigues  and  unconstitutional  comtnnuions :  hut  it  ia  impossible  to 
DO  practised  with  us  ;  at  l<:astin  the  house  of  commons,  where  every  mein- 
bei'a  conduct  is  subioct  (o  tho  future  censure  of  his  conslitueDts,  and  th^T»- 
fan  should  be  (^iJ|!  submilted  to  their  inspection. 
/      To  bring  a  bill  Into  the  house,  if  the  relief  sought  by  it  is  of  a  private  ii&- 
I  ture,  it  is  first  necessary  to  prefer  a  petition  ;  which  must  be  presented  by 
^  a  member,  and  usually  sets  forth  the  grievance  desired  to  be  remedied. 
/    This  petition  (when  founded  ou  facts  that  may  be  in  ther  nature  disputed) 
I    is  referred  to  a  committee  of  members,  who  examine  the  matter  alleged, 
I    and  accordingly  report  it  to  the  house  i  and  then  (or  otherwise,  upon  the 
I    Bere  petition)  leave  ia  vivien  to  bring  in  the  bill.     In  publicmaiiers  the  bill 
V  is  brought  in  upon  motimi  made  to  the  bouse,  without  any  petition  at  aU.^ 
\  Formerly,  all  bills  were  drawn  in  the  form  of  petitions  (74),  which  were 
entered  upon  tho parliimneitt  rtUt,  with  Uie  king's  answer  thereunto 
pI82]    subjoined  ;  not  in  any  settled  ftmns  of  words,  but  *as  the  circum- 
stances of  the  case  required  [f) :  and,  at  the  end  of  each  parlla- 

li  'Uri.  >  Sd«.  a. 


puliiunent  (and  whoM  imr        A  HMJn^kola  neiiher  Biima  ip  corporalioD* 

,  —  ),  pmidc*  u  tba  uUa,  u<    wi  ibawhen,  udIbh  it  ia  eipresi!;  liiea  b* 

(padwr  nm-J  ihea  ipnk  und  rata  u  taj    lULuto  or  charier,  or.  vhat  ia  oqiiivileut,  ei 


tbg*,. , ,. .  

oonoflhe  othei  DmilMn  for  the  tiiH.  iiu  bf  immamorMl  uug*;  uul 

(73)  In  lbs  houK  of  comnmia  Um  apuka  it  caasat  ba  B[eata(l  b;  a  by-law.    t  T,  St, 

nant  mm  bal  when  tiiera  ii  an  (quality  732. 

•ithoQI  hi*  caMing  rata,  wbich  in  1^1  cai«        (74)  The  nininioiu  Ibr  nsar  two  oenlnriaa 

vn^tt  a  majority ;  but  tha  apukar  of  iha  catSiniwd  tke  miyle  of  T«r7  bumble  petitiDi>- 

luHiaaof  loidi   haa  no  oaating  rale,  b«l  hii  *ia.    Their  prtiuom  frequeailT  began  nitk 

ml*  i*  (BUDled  wiib  the  r«ii  of  Iba  boaiiB j  "  four  poor  commnDrbcg  and  pnj."  and  eoa- 

aad  in  iba  cao  of  an  equalily.  Uie  non-cnB-  oladed  with  "  for  God'a  aike,  and  aa  an  act  of 

lanuar  nt^tivc  volee)  hare  Itie  tauM  aSMt  ohari^  :" — Vaijmtra  eamrninUM  javni  n  n^ 

•nd  oprnlian  al  il  ihej  were  is  fact  ■  m^  fliail,]Mr DUu  tlnairrrtittlarili,  (Hot.  PaiL 

titj.    {Idrds' Jaum.  £5  June,  1661.1    Lord  aaaaim.)    It  aupean  that,  priono  the  nigii  o( 

UmnuiKHiea  aaya,  that  tbe  houae  of  lorda  is  Hen.  V.  it  had  been  the  practice  ef  iha  kings 

Ireland  obacrves  Ibe  aame  rule;  aod  Ibat  m  to  add  and  — ■^—  -^ 

vniv  ftt  nt'  titionad  Ibi 


.a  ih*  order  in    a  very  menwrahle  peiiiiD 
'    -   -      '    in  3  Hrn.  V.  whLcl,  atale. 


-    _  .     _  ..  , ..ntiibiEia'  ploaauTB  and  freedom  of\he  comntorLB  thai  there  ibotiji 

_.ilthia  decree  or  juilpDcnt  «hali  be  reran'  ba  noatatuta  witboui  their-aasent,  canaideriD^ 

•d !"  Car  if  (he  Totea  ate  ei|ual,  tbe  Judnnent  Lbal  Ihay  have  ever  been  aa  well  aimnti  tt 

ef  tha  court  below  ii  affitnted.    (A.  S  Book,  ptiiiiam,  and  thet«furs  they   pray  Uiai.  far 

81.)    Hera  it  nay  not  ba  improper  lo  obaena  iba  future,  Ibcra  may  be  no  additioM  or  dimi- 

tkal  there  ia  no  caaling  Toice  in  courti  of  jua-  satLuna  lo  iheir  peiiiioiia.     And  in  anawer  ta 

tice  i  but  in  the  anpenar  ooorta,  if  tha  J>>d(w  tliia,  the  king  granted   ibal  from   hencefbrtk 

m  aqHaUif  diridMl,  Ikara  ia  no  dcciaiorf,  ud  tbe)r  aboold  Lie  bound  in  no  instance  iiriihoi« 

iIm  cauM  il  continued  in  conn  lill  a  tawiority  (heir  aiient,  laving  bis  mynl  nrercuatite  I* 

ooBCur.    At  (he  aeaaiooi  tlie  juaticaa,  in  cue  cnnt  and  deny  wlial  he  nleaaeil  of  (taeir  peli- 

ofaqaalitf,  ought  (orempiie  (be  nianer  lill  tfas  tiaaa.    {Riif.  Pref.  it.  SbI.  ParUS  HtK.  V. 

Bin  aMHWM :  but  if  (Key  are  equal  one  day,  No.  S2.]    }(  wai  fong  after  id  rrealion,  or  rft- 

and  tbe  matter  ia  duly  liniught  Iwfoic  them  oa  Iher  aepataiioa   from  the   barona,  before  tb* 

auolherda^  iu  tbeaame  eeaaiooa,  and  if  there  houae  of  commnni  waa  conscioue  of  ita  own 

iaihanan  uie(|Bali(y,  it  Bill  anuunt  loa  jud)|.  alrangtb  and  dignity;  and  such  waa  their  mo. 

mem  ;  for  all  Ihc  lime  of  ihe  aeaaiana  ia  con-  deaty  and  diffidrnce,  thnl  they  Uaed  Is  reqnest 

aJdeTwI  but  aa  one  Atj,    A  eaatuw  n)(e  aoma-  the  tpida  to  lend  (hem  aoina  of  iheir  manberl 

tiaaa  aigniiiei  tbe  iinglc  vote  of  a  peraon,  la  inmnicl  them  in  (heir  duly,  "  an  account  of 

whanevnr  vaiitt  but  in  (ba  caaa  of  aaaquali-  the  ariuouaneaa  of  iheir  charge,  and  tho/ea. 

Ibe  danble  rote  of  a  peiaoo,  blencai  of  Ihfit  on-n  poMeta  and  uodcialand- 


T.createi  nmajorilj.hjcinm  au*    UKti. 

Q.  No.  i.) 


— w  Cardmti  di  tow  cliiirge,  <t  If  frc- 
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ment,  ^le  jndgM  <tiew  them  loto  the  foim  of  a  statiKt,  which  waa  entered 

J'  ,       m  iho  tlaiute  roUs.     In  the  reign  of  Henry  V.  to  prevent  miatnkes  ana 

■buses,  the  statutes  were  drawn  up  by  the  JuJjres  before  the  end  of  the  par 

I  linnHtnt ;  and,  in  the  reign  of  Henry  VI.,  bills  in  the  form  of  acts,  accord 

■a;  to  the  modem  cuatoina,  were  finit  introduced, 
y      ('     The  persons  directed  to  bring  in  the  bill  present  it  in  a.  competent  timt 
;  la  the  faauae,  drawn  out  on  papdr,  with  a  multitude  of  blanks,  or  void  apa- 

,  oei,  twhere  any  thing  occurs  that  is  dubious,  or  necessary  lo  be  aet^ed 

by  the   parliament  itself  i  (such,  especially,  as  the  precise  dale  of  time* 
the  nature  and  quantity  of  penalties,  or  of  any  sums  of  money  to  b«    - 
I  raised,)  being  indeed  only  the  skeleton  of  the  bill.     In  the  house  of  I/irdv, 

if  the  bill  begins  thefe,  it  is  (when  of  a  private  nature)  referred  to  two  of 
i  the  judges,  to  examine  and  report  the  stute  of  the  facts  alleged,  to  see  that  ' 

all  necessary  parties  consent,  and  to  settle  all  points  of  technical  propriety. 
This  is  read  a  first  time,  and  at  a  convenient  uiatance  a  second  time  ;  and, 
after  each  reading,  the  speaker  opens  to  the  house  the  substance  of  the 
bill,  and  puts  the  question  whether  it  shall  proceed  any  farther.  The  in-  . 
tioductjon  of  the  bill  may  be  originally  oppqsed,  as  the  bill  itself  may  at 
either  of  the  readings ;  and,  if  the  opposition  succeeds,  the  bill  must  be 
dropped  for  that  session  ;  as  it  must  uso  if  opposed  with  success  in  any 
ofUM  subsetjuent  stages.  '' 
/  Afier  the  second  reading  it  is  committed,  that  is,  referred  to  a  commit 
'  IM ;  which  is  either  selected  by  the  house  in  matters  of  small' importance 
or  else,  upon  a  bill  of  consequence,  the  house  resolves  itself  into  a  commit 
lea  of  the  whole  house.  A  committee  of  the  whole  house  >a.  composed  ol 
eveiyjiiember  ;  and,  to  form  it,  the  speaker  quits  the  chair,  (another  mem 
b«r  being  appointed  chairman,)  and  may  sit  and  debate  as  a  private  mem 
her.  In  these  committeea  the  bill  is  debated  cUuse  by  clause,  amend 
tneiita  made,  ihe^ blanks  filled  np,  and  sometimes  the  bill  entirely 
new  modelled.  Afui  it  *has  gone  through  the  committee,  the  [*IS3] 
chairman  reports  it  to  the  house,  with  auch  amendments  as  the 
committee  hare  made  ;  and  then  the  house  reconsiders  the  whole  bill  again, 
and  the  tpiestioa  ia  repeatedly  pat  upon  every  clause  and  amendment. 
When  the  house  hath  agreed  or  duagreed  to  the  amendments  of  the  com- 
-  mittee,  and  sometimes  «dded  new  amendments  of  its  own,  the  bill  is  then 
otttM«d  to  be  engrossed,  or  written  in  a  strong  gross  liand,  on  one  or  mora 
Itmg  rolls  (or  presses]  of  parchment  aewed  together. '  When  this  ia  linish- 
•d,  it  ia  rrad  a  third  time,  and  amendments  are  sometimes  then  made  to  it ; 
and,  if  a  new  clause  be  added,  it  is  done  by  tacking  a  aeparate  piece  of 
parchment  on  the  bill,  which  ia  called  a  rider  (g).  The  speaker  then  again 
opens  the  ccnients  ;  and,  holding  it  up  in  his  hands,  puts  Uie  qoestioB  ' 
whether  the  bill  shall  paas.  If  thia  is  agreed  lo,  the  title  to  it  is  then  settled, 
which  used  to  be  a  general  one  for  all  the  acta  passed  in  the  session,  till, 
io  the  first  year  of  Henry  VIII.  distinct  titles  were  introdnced  for  each 
chapter.  After  this,  one  <rf'  the  membera  Is  directed  to  carry  it  to  the  lords, 
■nd  desire  their  concurrence  ;  who,  attended  by  several  more,  carries  it  to 
the  bar  of  the  house  of  peers,  and  there  dellvere  it  to  their  speaker,  who  f 
comes  down  from  his  woolsack  to  receive  it. 

It  there  passes  thiptigh  the  same  forms  aa  in  the  tfther  house,  (exrept 
•ngrossing,  whifh  »  already  done,)  and,  if  rejected,  no  more' notice  is  taktn, 
but  it  passes  nib  titentio,  to  prevent  unbecoming  ahercattone.    But,  if  it  ia 

(«)  Kav.  M. 
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%^K6d  tOt  the  lords  lend  a  message,  bjr  two  masters  in  chancer}-,  (or,  cpoa 
m^ten  of  high  dignitjr  or  importance,  by  two  of  the  judges,]  that  tkej 
bt.fe  agreed  to  the  same;  and  the  bill  remains  with  the  lords,  if  they  have 
mode  no  amendment  to  it.  But,  if  any  amendments  are  made,  such 
amendmenls  are  sent  down  with  ihe  bill  to  recaire  the  concurrence  of  the 
GOnunons.  If  the  commons  disagree  to  the  amendments,  a  conference 
usually  follows  between  members  deputed  from  each  bouse,  who,  for  lbs 
most  part,  settle  and  adjust  die  difference  ;  but,  if  both  houses  remain  in' 
flexible,  die  bill  is  dropped.  If  the  commons  agree  to  the  amend* 
[*1 64l  ments,  the  bill  is  sent  back  to  the  kirds  b^  one  of  ihe  membeta,  'witb 
amessuge  to  acquaint  them  therewith.  The  same  forms  are  ob> 
■rrred,  mutatis  mvtandii,  when  the  bill  begins  in  the  house  of  lords.  But, 
when  an  act  of  grace  or  pardon  is  passed,  it  is  first  signed  by  his  majesty, 
and  thtn  read  once  only  in  each  of  the  llouses,  without  any  new  engrost* 
ing  or  binendnienl  (A).  And  when  both  houses  have  done  with  any  bill,  il 
always  te  deposited  in  the  house  of  peers,  to  wait  the  royal  assent ;  except 
in  the  cww  of  a  bill  of  supply,  which,  after  receiving  the  concurrence  of  lbs 
lords,  is  sent  back  to  the  house  of  commons  (i). 

The  royal  assent  may  be  given  two  ways  :  1.  In  person  ;  ahJen.tha 
king  comes  to  the  house  of  peers,  in  his  crown  >ind  royal  robes,  and,  send- 
ing for  the  commons  to  the  bar,  the  titles  of  all  the  bills  that  have^ssed 
both  houses  ureread;  and  the  Ling's  answer  is  declared  by  the  clerk  of^e 
[mrj lament  in  PforMti-Ersnch  (75)  ;'a  badge,  it  must  be  owi!eJ,"^lSTKe 
only  one  remaining,}  of  conquest ;  and  wtiich  one  could  wish  to  see  fall  into 
totd  oblivion,  unless  it  be  reserved  as  a  solemn  memento  to  remind  us  that 
our  liberties  are  mortal,  having  once  been  destroyed  by  a  foreign  force..  If 
Ihe  king  consents  .to  a  public  bill,  the  clerk  ustwUy  declares/'  le  roy  U  veiit, 
the  king,3JuUB  itfifllP.he  :**  IHo  a'pnvat«1iHI;"*ot(_/atl  «ww»«  i/ <*i  Jtsiri, 
bellj^s  it  is  desirpd."  IJ  thfl"king  reluseWhls  assent,  it  i\ULthe^Dtle  lan- 
guage or'^Je  Toy  t'uvisera  J70).  the  king  will  advise  upon  it."  When  a  bill  tri* 
supply  is  passed,  it  is  earned  up  and  presentetTio^ekingby  the  speaker  of 
ihehouseof  commonB(it);  and  the  royal  assent  is  thus  expressed,  "/ermrs- 
mtrcie  sea  loywl  subjects,  aterpts  lour  baieoolcMee,  tt  imsi  U  utut,  the  king 
lhankshi8lo}'alBnbjects,acce]HadieirlMnevolence,and  wills  it  Soto  be.''  In 
case  of  an  act  of  grace,  wtdch  originally  pKOceeds  frmn  the  crown,  and  has 
the  royal  assent  in  Uie  first  stage  of  it,  die  eleA  of  tbe  psriianeitt  thus  p«H 

(U  I>««M'Joam.W.TI.  Coai.Joain.ITJiiM,       (0  Con.  Jonni.  M  JnL  ISSt. 

IT4T.  (U  Mm. rtAtBm. n.\Krm>.t^n.w^n. 

(TS)  limn  till  talri  of  Richud  ItL  sll  lbs    htswncia.ihMhauid  biscoincn  winmw- 

-- -    niilhar  inFreschar  ta(iD,but  |>-    derof  it;  u  in  37  Ed.[ll' No.33r'  QuniM 

FrandL     Ihivf  nfrar  icenuiT  m-    (bk  anielc,  (I dnMMi (Timd  nunual, d  ]Mr> 


JOB  ■■■ifncd  Uit  thii  duingt  in  (he  Un|{ai|«  uml  roi  m  mt  miittrm  mar 

«f  IbeitiitiltM.  Tfiii  prPropLi**  of  re, 

(78)  Tti*  worfi  It  FM  M'ttiirera  oorinpond  •cHwd  to  lu 

••  Aa  phnw  fonn^riir  uied  by  couruarjira-  D'liwM  info 


<nnti*c  of  rejtctinf  bill*  wu  et- 


"tiat,  when  Ihej  requiRd  time  U  oeiuider  of  tb*  dote  of.oo*  hhhki,  giiTC  her  uaril  te 

Sbf>ir  jndfoieiiC  Tic  curia  mjmtmrm  amk.     And  twonty-fbar  public,  end  ninpleen  private  IhII*  1 

ihen  can  be  liltit  doubt  but  arigiiiBll*  theM  aihl,  il  the  uma  lima,  rejected  fonf-eiiht, 

worda  implied  a  aeriaua  inleni  lo  take  nw  nib-  vtu'iA  had  paaasd  Iba  iwa  ' 

J*ot  under  raniiderstioii,  wid  Ibey  onlj'  b«-  bmkl    {Jm.  390.)    But 


iHed  tnr  a  diaiolatian,  before  IJM    who  al 
■  *  ■  of  hl«  dalihen      -  ■       ■ 


Us  a 
thai 
I .  bsi  grtiklad . 


king  comronnieilrd  Uie  raault  of  hi)  dalihm-  nrieMOul  {Miliuiiait^  bat  wm  pnrailed  wa 
tioa  ;  £>r,  in  the  nils  of  putiUBtnt,  Iba  king  lo  pansil  if  to  ba  (nactad  tiru  irut  afier- 
•naetimea  anawera,  thai  the  neiilion  ia  unrea-    waida.     Dt  lafax,  WC 


t:C00J^Il- 
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uuncM  the  gntiait  of  the  nb^ct  I  **  Im  pnlatt,  sUgMurt,  «t  wMnuMi,  n 
a  fretent  parliament  at*etiMeM,  an  nott  d9  Imita  oovs  tnUres  svhjtett. 
'rfiMfcienl  tret  Aumbiemmt  votrt  nuneate,  tt  prient  a  Dieu  vcug  [*lBSfl 
ioniwr  en  sanle  bont  vie  et  Umgue';  the  pret&teB,  tonlB,  and  cmn- 
Bwns,  in  this  present  parliament  Msembled,  in  the  nsme  of  all  four  other 
wl-jecta,  most  hutnbly  thank  your  nrejmty,  and  prav  to  God  to  grant  you  in 
health  and  wealth  long  lo  live"  {fl.  2.  By  the  suoiite  33  Hen,  VIII,  c. 31, 
die  king  may  gire  his  assent  by  fetters  patent  under  his  great  seal,  signed 
yjlhliialtatfdj  and  notified  In  his  absence,  to  both  houses  assembled  toge- 
Hierm  ihe  £i^;h'tlQuaBT  And,  when  the  bill  has  recelvsrhlhb  foyat  a««'eitt 
"in "either  of  iliese  ways,  it  i»  then,  and  not  before,  a.  statute  or  act  of  pariik- 
menl  (77). 

Tliis  statute  or  act  is  placed  among  the  recorde  at  the  Mngdom ;  lh«r« 
^neeffing  no  Tormal  promulgation  to  give  it  the  Torce  of  a  law,  a«  vfaH  necei-  \ 
/  laiy  by  the  civil  law  with  regard  to  the  emperor's  edicts ;  because  eveij  J 
[  man  in  England  is,  in  judgmeiil  of  law,  party  to  the  making  of  an  act  of 
1  parliament,  being  present  thereat  by  his  representatiTes.  ^  However,  a  copy 
tEireof  is  usiiany  pnnted  at  the  king's  press,  for  the  information  of  the 
whole  land.  And  formerly,  before  the  invention  of  printing.  It  was  used  to 
be  published  by  the  aheriff  of  every  county ;  the  king's  writ  being  sent  to 
kiffl  at  the  end  of  every  session,  together  with  a  transcript  of  all  the  acta 
made  at  that  session,  commanding  him  "  ut  statuta  ilia,  et  omnea  arlicuht, 
M  litdem  eontentas,  in  srngvtia  loeis  ubi  eapedire  vidtrit,  puhlice  proclamari, 
tl  Jirmter  teneri  el  obtervari  faeiat.'"  Antl  the  usage  was  lo  proclaim  them 
St  his  cuimty  court,  and  there  to  keep  them,  that  whoever  would  might  read 
or  lake  copies  thereof ;  which  custom  continued  till  the  reign  of  Henry  the 
Seventh  (m),  (78). 

« maW j«B«. M.  fiB|>>ui-«'  4lB>t.igi. 

(TT)  1*ha  33  Ooii.  III.  B.  13.  dlreda  the  ela 
tl  pailiuitiit  to  mkIww  oA  artrj  ltd  the  til 

tt  nceivn  the  royal  asffent,  fma  which  day  ii  nrcroi  an;  ci^y,  ijomu);ik»  or  lown  corpuraie  in 

liMonKi  Dpmitrfl,  If  na  cAher  ia  ipeciriM.  EndnrMl  and  Irflnnd.npil  of  pvprv  raynl  Itnr^h 

iwi  bqr  W  Sea.  HL  &  ISS.  whes  ■  trill  fm  in  SoMlwid,  aad  etevj  dsit  d(  tht  nu*  md 

oMiiuiini  npihiig  aclaahill  boI  hare  panal  town-deck  leceivigg  lite  ainiB,  ■haJl  pmane 

Man  luch  act*  cipire,  the  Mil,  when  panud  them  foe  the  pulitii:  una,  ind  Innamil  Ihem  u> 

tUa  •*  kw,  thall  have  tUMl  Fran  tha  date  et  Ma  fnceeMor  in  aMix. 

the  eipiniwn  of  tha  act  istanded  to  ba  conti-  S.  That  Tor  the  purpose  of  effectuuing  lta« 
nad.  piumulgiiuim  of  fritvw  ■UHlri  (if  the  p«t- 
(TM]  See  Oom.  DJ|.  Ftrihment,  O.  tl,  tl.  tiea  inleraiied  therein  ahall  think  proper),  and 
Oa  3ii  Jane,  ISO!,  an  nMreaa  waa  ajtaeil  to  ilio  for  mtihlnf  cnmpeniiiilon  lo  the  oirrk  nt 
t^fntk  honaeK,  and  pmented  with  ■  aerie*  of  the  pariiament*  and  ollicen  of  iIib  houie  of 
laolutiona  lohi*  najealr,  reipecilni  ihe  pro-  toidi  (im  tieu  ol  their  anntial  averiige  emoh- 
mal|alion  t(  the  MMutea ;  tiM  on  IM  t9th  of  inenta  •riling  fioni  lite  offioe  copiea  of  aiicii 
Iheaaoie  lAontb  hiatnaj^dj'a  anawer  vaa  re-  alatnlea),  without  bringing  anf 'new  eli  irge 
poned,  that  be  Kould  gire  ilireclloni  aeeonl-  Upon  Iht  publie,  the  parties  Intentle')  in  eve 
Ond;.  Ttie  reaoIniionB  wen  in  mbatanoe  u  17  nich  atalute  ihsll  miihe  ;ood  luch  tf  jter.ae 
fclloii*:—  and  compeniation ;  and  that  iheipiipoii  eiioh 
■  I,  That  it  it  eipedieat  fat  the  more  apeedf  prinled  eopieaof  titty  aoch  etiUute  thall  he 
Md  fFneral  proDiulgition  of  the  lawi  of  (tie  tnadejudiciallrndmiuilite  inendeneeitjyadd- 
etite^  kinfdom.  that  hi*  najealT'a  printer  ing  Ihcrel<i«c1au(e  dectiiringlheSMne  to  lie  a 
faaU  ba  sntbariied  and  dinxned  to  pnrit  not  piiUio  art. 

■a  than  SSOO  copie*  of  STer;  puUio  geneni        6.  That  his  niKJestr'a  printer  ihatl  alio  he 

•tatuie,  and  300  ofaVeiy  public,  tocali  and  per-  tuthoriied  ami  directed  M  clam  the  genFr4l 

*H»r  atatute.  Bfatutei  and  the  puFiiic,  local,  and  perAonaT  ala. 

t-  Thai  ba  beanihoriaedtodeliTarOT  Irani-  liiieaofeach  aeation  in  *pparate  •olunm.  and 

tiilfW  pDMor  olherwin,  immedialeljr  after  lonumMr  the  chnpiera  of  each  ctnss'aepanilF. 

**eh  FiiQ  ha*  reeeiTcd  the  nfal  aiacnt,  the  ly,  and  ilaa  to  print  one  general  title  1»  evih 

nonhet  of  SSOO  eopie* of  each  ge-  valuoie,lontherwiih  aieneral  laUenf  all  the 


I  una,  lonthi 
ra' JjoMio  Mittale.  act*  naaced  ia 

I- Tbi  Ulw  laili  ..-—•«. — i^ 
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IH  OT  THE  RIGHTS 

M'  &ct  of  pailtament,  thus  mtde,  Is  the  exercise  of  tke  highewt  authon^ 

,  (hat  this  kingdom  acknowledge  upon  earth.     It  hath  power  to  bind  eveiy 

•object  in  the  Und,  vid  the  dominioBs  thereunto  belonging ;  nay,  even  lui 

king  himself,  if.  particularly  ikmed  therein.  And  it  cannot  bs 
[f  166]    altered^  'amended,  diapenned  with,  suspended,  or  repealed,  but  in 

the  same  focmsr  and  by  the  same  authority  <j  puli&ment:  for  it 
i*  a  maxim  in  law,  diat  it  requires  the  same  strength  to  dissolve,  sa  to  oreatOt 
an  obligation.  J  It  ia  troe  it  was  formerly  held,that  the  king  might,  in  many 
caoes,  dispense  with  penal  statules  (n) :  but  now,  by  statute  1  W.  and  M. 
at.  2,  c.  2,  it  ia  declared  that  the  suspending  or  dispenain^  with  kwa  'yj 
regal  authority,  without  consent  of  perliamem,  is  illegaL 

Vll.  There  remains  only,  in  the  seventh  and  last  j))ace,  to  add  a  woid 
or  two  concerning  the  mannor  in  whish  parliunenu  may  be  actjourved, 
prorogued,  w  dissolved. 
/  An  adjournment  is  no  more  than  a  continuance  fit  the  BesBion  from  cme 
day'fo  another;  aa  the  word  iiself  sTgnifiea ;  and^lhis  iB~3one  bVfhS^Iiitho^ 
iTty  of  each^pifse  separately  every  day  s^and  soniellmes  tor  aTortinght or 
a  month  together,  aa  at  Chiistnias  or  faster,  or  upon  other  particular  oc- 
casions. But  the  adjournment  of  one  house  ia  no  adjournment  of  the 
other  (o).  It  hath  also  been  usual,  when  his  inajesty  hath  signified  his 
pleasure  that  both  or  either  of  ^e  houses  should  adjourn  themselcea  to  » 
certain  day,  to  obey  the  king's  pleasure  so  signified,  and  to  adjourn  accord- 
ingly (;i).  Otherwise,  besides  the  indecorum  of  a  refuBal,  a  proragatioa 
woiAd  assuredly  follow  ;  which  would  often  he  very  inconvenient  to  both 
public  and  private  businesa  :  for  prorogation  puts  an  end  to  the  session ; 
and  then  such  bills  aa  are' only  begun  and  not  perfected,  mtiat  be  resumed 
de  novo  (if  at  all)  in  a  subsequent  session  r  whereas,  after  an  adjournment, 
all  things  continue  in  the  same  state  as  at  the  time  of  the  adjournment 
made,  and  may  be  proceeded  on  without  any  freah  commencement  (79), 

A  prorogation  is  the  continuance  of  the  parliament  from  od« 
[*187]    session  to  another,  as  an  adjournment  is  a  'conlinustiofi  of  the  ms-    ' 

ston  frDra~HBy  to  day. )  This  ia  done  hy  the'  royal  authority,  espres- 

ed  either  by  the  lord  chancellor  in  hia  majesty's  presence,  or  by  commissirai 

.  froin  the  crown,  v  frequently  by  proclamation  (80)-     Bbfll  liMiie*  Bre''ne^'\ 

.  cossarily  prorogued  at  the  same  time ;  it  not  being  a  prorogation  of  the  ' 

(-)  riiKlt.  L.  81,  m.    BMW.  EUoi.  e.  I>.  lai ;»  Sft.  IttH-.K  IvUMt;  t  Jiia.  }t»i 

{•»  tlnii.)8.  M  Fab.  IMI  ill  Jans,  nit  1  U  At*.  I}l7i  B  Psk 

1«  C<>in.Jouni.>u«,-  *,*.lljiina,isn:>  ITIl  i  10  Dec  ITU ;  »  Mi;.  IT». 
Apr.ISMi1June,l4Noir.  lSl)e<:.  ISSI;  It  JuL  /^' 

<Te}  Orden  of  puliunent  iIh)  dtisnnine  ihnuM  necl  *t  ilie  Ktum  of  iHc  wril  ot  Bum- 

brprorogatiDDiCDnaoquenllTill  pennni  taken  riods  rorlheditpalchwCbuaineiiB.  the  pnctio* 

inio  cuaiodj  under  auch  ortiera  tnay.  aAcf  iiro-  ia  to  prortigue  it  W  a  writ  of  proragation,  mm 

ispitinn  ill  parUament  M  well  ,ia  aJlrc.Jiiao-  the  pvrliaoiEDi  in  ITSD  vat  proropird  Iwica 
luiinn,  lie  di«haiBei)  on  a  hahau  aorpui ;  ga-  '  bj  nrii :  Cam.  Jomn.  SSIh  nor.  n90 :    and 

aamlly,  however,  ihal  form  i*  noi  obaerved,  na  the  fini  parliam'ni  in  tbia  leisn  vns  umagard 

tUpOKeidreiihethouieiaholdiniinpriian-  by  four  vtlta.     Th.  3  Upt.  nil.    On  the  daj' 

ment  cipirva,  and  Uia  part;  may  at  onca  nalk  upon  uhlch  the  writ  of  auiamcTUI  ia  rrluinable, 

forth  on  the  nrorofntion  or  diaaotulion  of  the  the  mcmUen  of  tha  hoaaa  of  commona  who  kt- 

par]iani«it.  Cam.  Dif.  PuliuneDt,  O.  I.  The  tend  do  not  enter  ihp>t  own  bouae,  oi  nail  fix 

alale  of  an  impeachiiHint  ia  n[4  oBeeted  by  the  a  meiaage  from  ih*  lordi,  but  go  immediBtelj 
feaioDterminalinii  either  one  waj  or  the  other,   op  to  the  hoiiaa  of  lorda,  nheta  the  chanorlkw 

(Baym.  ISO.    1  he*.  384.),  and  appcala  and  reada  the  writ  orprotugaiion.   lb.    Aaifhrm 

wriia  oferror  remain,  and  an  lo  be  proceeded  it  ia  intended  that  the}'  ahould  meei  npon  tfa> 

■a,  a>  ihey  alood  ai  ihe  laal  aeaiion.    9  Lcr.  S3,  day  lo  which  Ilie  parliament  ia  proraivlad  la 

Com.  Di^.  Parliament,  0. 1.  disi>aieh  orbuaioeaa,  notioe  iB|iTfB^.a  ft% 

(80)  At  Ihe  Iwginnini  of  a  new  parliament,  clamaiion. 
■4iM  it  ia  not  intindad  that  the  parliament 
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bwieoflotib.  or  eofflmom,  but  of  th«  puliaoBpt.)  Tbofieamoa  ia  ljta 
nd«Mood  to  be  at  ui  eod  until  a  provogadon ;  tfaaiuglr,  unless  aonHj  net 
bepueedor  aome  judgement  giv«n  in  parliamem,  it  iain  truth  no  aesuon  at 
«U  (q).  And,  Tarnierly,  the  ua«ge  wa3  for  flie  king  to  give  the  royd  uBent 
(0  ^anch  bills  as  he  approred,  at  the  end  of  every  session,  and  then  M 
prorogue  the  purliiunent ;  though  sometimes  only  for  a  day  or  t«u  (r) ; 
■fter  whieh  M  buainess  then  depending  in  the  houses  was  to  be  begun 
sgsin ;  wliich  cuslorti  obtained  so  strongly,  thoi^  it  Mice  became  a  ques- 
tion (i),  whether  giving  the  royal  assent  lo  a  single  bill  did  not  of  couMp 
pot  an  end  to  the  session.  And,  thouglf  it  wm  then  resolved  in  the  nega- 
tive,  yet  the  notion  was  so  deeply  rooted,  that  the  statute  1  Car.  1.  c.  7, 
w»  passed  to  declare,  that  the  king's  assent  to  that  and  aome  other  acts 
sbould  not  put  ai>,end  to  the  session ;  and,  even  so  late  as  the  T^ign  of 
Charles  il.  we  find  a  proviso  frequently  tacked  to  a  bill  [t),  that  his 
majesty's  assent  thereto  should  not  determine  the  session  of  parliament. 
But  it  now  seems  to  be  allowed,  that  a  prorogation  must  be  expressly  made, 
in  order  to  determine  the  session.  And,  if  at  the  time  of  an  actual  rebel- 
lion, or  imminent  danger  of  invasion,  the  parliament  shall  be  separated  b) 
adJDummeni  or  prorogation,  the  kfng  ia  empowered  (u)  to  call  them  togethet 
by  proclamation,  with  fourteen  flays'  notice  of  the  time  appointed  for  tlieii 
reassembling  (81  ]. 
I  A  dissolution  is  the  civil  death  of  the  parliament ;  and  tbia  dd^  be  efTeci- 
;  ed  ttorolRp:  1.  By  the  king's  will.'expreeeed  either  in  person  or  by 
iejgefle^afion  A  for,  as  the  lung  has  the  sole  right  of  convening  the 
jMLTliameni,  «o  also  *il  is  a  branch  of  the  royal  prerogative,  that  [*168] 
he  may  (whenever  he  pleases)  prorogue  the  parliament  for  a 
ime,  or  put  a  ftool  period  to  its  existence.  J  If  nothing  had  a  right  to  pK>> 
rogue  or  dissolve  a  parliament  but  itself,  it  might  happen  to  become  per- 
petnah  And  this  would  be  extremely  dangerons,  if  at  any  time  it  should 
attempt  to  encroach  upon  the  executive  power :  as  was  fatally  experienced 
-  by  the  unfonun3ite  king  Charles  the  First,  who  having  unadvisedly  passed 
in  act  to  continue  the  parliament  then  in  being  till  such  time  as  it  should 
please  to  dissolve  itself,  at  last  fell  a  sacrifice  to  that  inordinate  power, 
which  he  himself  had  consented  to  give  ,ihem.  It  is  therefore  extremely 
Deeessary  that  the  crown  should  be  empowered  to  regulate  the  duration  i^ 
these  assemblies,  under  the  limituiuss  whioh  the  English  constitution  hat 
prescribed:  so. that,  on  the  one  hand,  they  may  frequently  and  regularly 
cetne  together,  for  the  dispatoh  of  business,  and  redress  of  grievances ; 
>nd  i^tj.not,  on  the  other,  even  with  the  consent  of  the  crown,  be  continu- 
^  to  an'^EctaTonieot  or  uncoBstitutioiial  length.  . 

^_3,  A  parliament  may  be  dissotved  by  thedernise  of  thp  crown.  ]  Thii 
duwluuon  fbrinerly  happened  immediately  upon  the  death  of  the  reigning 
tbvereign :  6>r  he  being  considered  in  law  as  the  head  of  the  parliament, 
{eapitpriTicipium,  etjinis,)  that  failing,  the  whole  body  was  held  to  be  ex- 
^ct  But,  the  calling  a  new  parliament  immediately  on  the  inauguration 
of  ihe  niccessor  being  found  inconvenient,  and  dangers  being  apprehended 

MMIiM.lS.    Bilc  of  PwL  ».    Bol.01.  (I)  BMLIt  Ctn  n.cl.    n  ud  U  Cu.  tl.  c.  1. 

(n  Coil  Juiim.  K  OcL  UU.  W  Sut.  W  Cm.  U.  c  ». 

W  Il>id.tl  Nor.  lUl. 


(■Mliin^lion,  Kppoint  iMriiiRienl  lo  nml  at    pnudgusd  or  idjounied. 
Ub  Mfintioa  of  fourtwn  diya  Sroa  ttie  lUta 
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horn  bacvMg  i*  ^Mitkineu  in  betu  in  ctw«f  ik4i*put«A  iWQMMoni  it  wu 
m&otod  by  tbe  u&Mm  7  utd  8  W.  III.  c.  13,  uul  6  Ann.  o-  7,  Uiat  Uw 
BuiiuBeDt  in  being  aball  coutinoe  for  aU  monihs  after  tbe  d«aih  of  fuy 
kingor  queen,  unieMMoner  prorogued  vrdiasaUed  by  die  succeseor :  thttt, 
U  ibe  pwlianiflnt  be,  M  the  lime  of  Ibe  king's  death,  eeparVed  hy  jidjoiim- 
nwni  Of  proK^tkm,  it  thftU,  notwiUwtanding,  eseeaible  itnnediktaiy ;  and 
thai,  if  no  parlianient  ia  ihen  in  being,  ihe  membero  of  the  lut  |niliuimit 

•bell  ueeEable,  and  be  egein  a'pailiuneiu  (62).. 
[•189]  /  '3^  I-«iily,%  pwliwpefii  w*y  K  dUlPlvt^.  SF  «*P'"  ^_J'.1?5KP' 
jjCjinie^  For,  if  either  the  legisWive  budy  were  perpetualTw 
mi^  lutier^e  life  of  the  prince  who  convened  them,  u  foimerly ;  and 
wefCflDtAbfl  Bupplied,  by  OccBBiooBlly  filling  the  vacancies  with  d^w  repre- 
•ontatlvee;  in  theae  cases,  if  it  were  once  corrupted,  tbe  evil  would  be  past 
iUtemedy:  but  when  dilTerentboditisaucceedeachothei.  if  the  people  see 
cause  to  disappsova  of  tlui  futeeent,  they  may  rectify  ita  faults  in  the  nexL 
A  legislative  aaaeoiUy  alao,  which  is  HUie  to  he  separated  again,  (whereli^ 
ile  memben  will  themselves  become  private  men,  and  subject  to  the  full  ex- 
tent gi  the  laws  which  they  have  enacted  for  others,)  will  think  themselves 
bound,  in  interest  «<  well  as  duty,  to  make  only  aucb  laws  as  are  good. 
Tlu  utmost  extent  of  time  that  the  same  psjrlioment  was  allowed  to  sit, 
by  tbe  statute  6  W.  and  M.  c.  2,  was  thres  years ;  after  the  ezpitation  of 
which,  leekoniag  ftom  the  return  of  the  firet  aummona,  the  parliament  was 
M  have  no  longer  oontinuaoce.  But,  by  tbe  statute  1  Geo.  I.,  at.  2,  c.^ 
(in  order,  profeaaedty,  to  prevent  the  great  and  continued  expences  of  fre* 
quent  elsctiona,  and  the  violent  beats  and  animosities  oonsequent  there- 
upon, and  for  the  peace  and  security  of  the  government,  then  just  recover- 
ti^  from  the  late  rebellion,)  this  term  was  prolonged  to  seven  years :  and, 
what  alone  is  an  inaisnce  of  tbe  vast  authority  of  parirament,  the  very 
saiDf  house,,  that  was  choeen  for  three  years,  enactea  ita  own  continuance 
liar  seven  (83).  So  that,  as  our  constitution  now  stands/ the  parliament  ) 
'  must  flTpini,  <a  die  a  nauiiial  death,  at  the  end  of  ever;  iiBvieiulLyfiu.Jf 
not  soooer  dias^ved  by  (he  TPJifatfrerogaUve. 


OF  THE  KING,  AND  fflS  TnXE. 

Tni  supreme  executive  power  of  these  kingdoms  is  -neelad  by  onr  laws 
m  a  aingte  person, ^e  king-or  queeti  :|  for  it  matters  not  to  which  sex"^ 
crown  descends  ;  bnt  the  {Jeffton  WilHed  to  it,  whether  male  or  fcmsle,  ts 
immediately  invested  with  all  the  ensigns,  righia,  wd  preregativea  <^  WT^ 
r«ign  power;  as  is  declared  by. statute  1  Mar.  at.  3.  e.  1. 

153)  See  not*  3,  pafe  ISa  ed  bj  the  ]ile**ure  or  dentil  of  the  ktBg;  ud 

<B3)  Thii  hu   beeD  thoii|hl  bj  riu;  an  it  neri-r  cm  Iw  ntppaMit  thai  the  Bpit,  or  **J 

■Bconititutioni]  eHrtian  of  ihvir  Bulhorily,  anccKdiDg  pHrlncrwiit,  hud  ant  the  powtra 

■nd  the  raaeoK  n<rea  ie.  l(M  iboM  who  bsd  ■  lepeeling  the  theistil   BCt ;  utd  if  that  hil 

power  <lelF|Ued  lo  then  li>T  three  feiUB  on];,  been  dona,  then,  m  tieltire.  tbtj  mi)1it  haT* 

coald  hare  no  rifhi  to  eitend  that  tenn  U>  le-  aat  lamiieen  or  WTenly  jann.     ft  h  eertaijt. 

T»»  jtmit.     Bin  lUi  ha*  stwij*  appaated  to  Ijr  True,  that  the  •■■pla  tapcal  of  the  ronaer  tu- 

■M  ID  IK  »  Vai'oua  nHdt  at  teoMiiiim  the  lute  would  hara  enandMl  their  continDaaae 

■ubjeot.     Before  tae  tncnniSi  ac,  v  VrT.!!^  •DUBh  bejond  what  waa  dma  tij  the  aeptaS' 

H.  th*  dnratMB  of  pwUuneiii  wm  odI;  limit-  uM  Hi. 
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la  iiaaomaiag  oT  the  nyal  ri^t*  and  «it}ipntri  I  >Mi  conuder  tW 

kine  uoderjix  distinct  yiew(,j  Xt  -.^ithjegud  to  his  title.  2.  Hia  rovKi 
^uljr^  3.  His  councils- ..  4.  Hip  ^^ii'es.  '5.  His  prerofalire.  6.  Hi* 
—And,  first,  with  regaid  to  Lis  Uile.~ 


__Tbe  executive  power  of  the  English  natioo  being  vested  in  ■'..((iisb), 
personT^iy  tiiB'geniifal  conseriroT  tne  people,  tKe  evlilefiee  ofwEico  genn- 


Rj^nseni  is  Tong"  And  iluilBnnugui  '<i^&,  ^I  becaine' neicessary  to  the 
lTeMom'itnd~MM«-«f  the  nffSte,  tlial  a  rule  should  be  Ui4  down,  uaiTurm, 
muTBiBal,  and  pemanent ;  in  order  to  mark  out  with  precision,  icho  is  thu 
■ingle  person,  to  whom  are  commiued  (in  subservience  U>  the  law  of  the 
land)  Lhe  care  and  protection  of  the  community ;  and  to  whom,  in  letunt, 
the  duty  and  allegiance  of  every  individual  are  due-  It  is  of  ifae  highest 
inwtoiunce  to  the  public  tranquillity,  and  to  Uie  consciences 
'of  private  men,  that  this  rule  ahoidd  be  clear  and  indisputable  :  [*ldl] 
ud  out  couBtitutioo  has  not  lelt  ut  in  the  dark  upon  this  material 
Oceanian.  Ii  will  therefore  be  the  endeavour  of  this  chapter  to  trace  out 
(he  constitutional  doctrine  of  the  royal  succeaaion,  with  that  freedom,  and  i 
te^d  to  truth,  yet  mixed  with  that  .reverence  and  respect,  which  the 
^   pnnciplea  of  liberty  and  the  dignity  of  the  subject  require. 

.  I  Tbe  grand  fundamental  maxim  .upon  which  the  jus  eoront,  or  right  9f  \ 
.  saccnitimta  the  throiie  6T  l^ese  kujgfloms,  deiiehds,  T'take  t^  be  this:  { 
r     "thai  the  crown  ti,  by  common  Uw  and  conetituiional  cuii^m,  hereditury ;    j 

.  u^this  in  a  manaer  peculiar  to  itself:  but  that  the  right  of  inheritanoe  ' 
may  from  time  to  time  be  changed  or  limited  by  act  of  parliament ;  under 
trucll.IiiTutatioiiB  Uie  crown  still  continues  hereditary."  And  this  proposi- 
tion it  will  be  the  btiainess  of  this  chapter  to  prove,  in  all  its  branches ; 
first,  that  tlie  cniwn  is  hereditary ;  secondly,  that  it  is  hereditary  in  a  man- 
ner peculiar  to  itselfi  thirdly,  that  this  inheritance  is  subject  lo  limitation 
by  puUamcnt;  lastly,  that  when  it  ia  so  limited,  it  is  hereditary  in  di* 
Mw  proprietor. 
/  1.  Ftm,  it  ia  in  general  hereditary,  or  descendible  to  the  next  heir,  on 
/  the  deaih  or  demise  of  the  last  proprietor.  }  All'  regal  governments  must 
lie  either  hereditary  or  elective;  and,  as  T  believe  there  is  no  instance 
wherein  the  crown  of  England  has  ever  been  asserted  to  be  elective,  ex- 
cept by  the  regicides  at  the  inf^ous  and  unparalleled  triel  of  King 
Charles  I.,  it  mustof  consequence  be  hereditary.  Yet,  while  1  assert  an 
hereditary,  1  by  no  means  inieod  a  jure  divino,  title  to  the  throne.  Such 
a  liile  may  be  allowed  to  have  subsisted  under  ttie  theocratic  establiah- 
QMnt*  of  U)e  children  of  Israel  in  Palestine  :  but  it  never  yet  subsisted 
ia  any  other  country ;  save  only  so  far  as  kingdoms,  like  other  human 
bbiics,  are  subject  to  Iha  general  and  ordinary  dispensstiona  of  providence. 
Kot  indeed  have  a.  jure  divmo  and  an  hereditary  right  any  necessary  con- 
•edoo  with  each  other  ;  a*  some  have  very  weakly  imagined. 
The  titles  of  David  and  Jehu  were  •equally  jur«  divinu,  m  those  [•!!>'-*( 
of  either  Solomon  or  Ahab ;  and  yet  David  alew  the  sons  of  his 
predecessor,  and  Jehu  Ma  predeceasor  himself  And  when  our  kings  have 
die  same  wairant  as  they  had,  whether  it  be  to  sit  upon  the  throne  ot 
their  fathers,  or  U>  destroy  the  house  of  the  preceding  sovereign,  they  will 
then,  and  not  before,  poaeess  the  crown  of  England  by  a  right  tike  tiieirs, 
imedialely  derived  from  heaven,  t  The  hereditary  right  which  the  laws  o( 
Ssdlsd^M^QOwledge,  owes  its  origin  to  the  founders  of  our  constitution 
udb>  then]  only.     It  has  no  relation  to,  nor  depends  upon,  the  civil  Ipw* 
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of  the  JewB,  the  Greeks,  the  Romans,  or  any  other  nation  upon  earth :  tb« 
municipal  laws  of  one  socie^  having  no  connexlod  with,  or  influence  up- 
on, the  fundamental  poliiv  of  another.  The  founders  of  our  English 
monaTchy  might  perhaps,  if  they  had  thought  proper,  have  made  it  an 
elective  monarchy  :  but  they  rather  choad',  and  upon  good  reason,  to  es- 
tablish originally  a  auccession  by  inheritance.  This  has  been  acquiesced 
in  by  general  consent;  and  ripened  by  degrees  into  common  law:  (h« 
veiy  same  title  that  every  private  man  has  to  his  owA  eficate.  Lands  ar« 
not  naturally  descendible  any  more  than  thrones  :  but  the  law  has  thought  . 
proper,  for  the  benefit  and  peace  of  ih^  public,  lo  establish  hereditary  buc- 
■ession  in  the  one  as  well  as  (he  other. 

It  must  be  owned,  an  elective  monarchy  seems  to  be  the  moat  obvious, 
and  best  suited  of  any  to  the  rational  principles  of  government,  and  the 
freedom  of  human  nature  :  and  accordingly  we  find  from  history  that,  in 
the  infancy  and  first  Tudiifients  of  almost  every  state,  the  leader,  chief  ma- 
gistrate, or  prince,  hath  usually  been  elective.  And,  if  the  individuals 
whocOmpoae  that  state  conld  always  continue  true  to  first  principles,  un- 
influenced by  passion  or  prejudice,  unassailed  by  corruption,  and  unawed 
by  violence,  elective  successiuii  were  as  much  to  he  desired  in  a  kin^om,  . 
as  in  other  inferior  communities.  The  best,  the  wisest,  and  the  bruvest 
man,  would  then  be  sure  of  receiving  that  crown,  which  his  endowmenia  . 

have  merited  ;  and  the  sense  of  an  unbiassed  majority  would  be 
[*193]  dutifully  acquiesced  in  by  the  few  who  were  *of  different  opinions. 
But  history  and  observation  will  inform  us,  that  elections  of  every 
kind  (m  the  present  state  of  human  nature)  are  too  frequently  brougot 
tboul  by  influence,  partiality,  and  artifice :  and,  even  where  the  case  ia 
otherwise,  these  practices  will  be  oflen  suspected,  and  aa  constantly  charg- 
ed upon  the  successful,  by  a  splenetic  disappointed  minority.  This  is  an- 
erit  to  which  all  societies  are  liable  ;  as  well  those  of  a  private  and  domee* 
tic  kind,  as  the  great  community  of  the  public,  which  regulates  and  in- 
cludes the  rest.  But  in  the  former  there  is  this  advantage ;  that  such 
suspicions,  if  false,  proceed  no  farther  than  jealousies  and  murmurs,  which 
time  will  effectually  suppress ;  arid,  if  true,  the  injustice  may  he  remedied 
by  legal  means,  by  an  appeal  to  the  tribunals  to  which  every  member  of 
society  has  (by  becoming  such)  virtually  engaged  to  submit.  Whereas 
in  the  great  and  independent  society,  which  every  nation  composes,  there 
is  no  superior  to  resort  to  but  the  law  of  nature  -.  no  method  to  redress 
the  infnngementa  of  that  law,  but  the  actual  exertion  of  private  iorce 
As  therefore  between  two  nations,  complaining  of  mutual  injuries,  the 
quarrel  can  only  be  decided  by  the  law  of  arms  ;  so  in  one  and  ibe  same 
nation,  when  the  fundamental  principles  of  their  common  union  are  sup- 
posed  to  be  invaded,  and  more  especially  when  the  appointment  of  their 
chief  magiscrate  is  alleged  to  be  unduly  made,  the  only  tribunal  to  which 
the  complainants  can  appeal  is  that  of  the  God  ofbattles,ihe  only  process 
by  which  the  appeal  can  be  carried  on  ia  that  of  a  civil  aud  intestine  war. 
An  hereditary  succession  to  the  crown  is  therefore  now  esiablished,  in  this 
sod  most  other  countries,  in  order  to  prevent  that  periodical  bloodshed  and 
misery,  which  the  history  of  ancient  imperial  Rome,  and  the  more  moderq 
experience  of  Poland  and  Germany,  may  shew  us  are  the  consequencAa 
of  elective  kingdoms. 

f    2.  But,  secondly,  as  to  the  particidar  mode  of  inheritance,  it  ir  genora] 
;«orrespoads  vrith  Ae  feodal .path  of  deacenU,  chalked  outby'lhc  {cmmun 
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|wmjh«BWOi»Hon  to  Unded  eaute*  ;  yat  widi  one  or  two  niaMiial  ex 
cepuona. )  Lik«  esUtea,  the  crown  will  descend  linetlly  to  ihe  luue  tA 
Ae  leigniDg  monarch;  aa  it  did  from  King  John  to  Richard  II., 
ihrongti  *a  regular  pedigree  of  aix  lineal  generations.     4ft~W    [*1M] 
comiDon  descents,  the  jueference  <^  males  to  Jemides,  wdwibe 
^''"'"'^~'     "  '"      ■'  >ng  ihp  males,  are  Biricilt  adhBTed  tO-     Thui 


E^Itrard  V.  succeeded  to  tLe  crown,  in  preference  Co  Richard,  his  younger 
toother,  and  Elisabeth,  bis  elder  sister.  Like  lands  or  leoements.  Uw 
•town,  on  failure  of  the  male  ^ine,  descends  to  the  issue  female ;  accord- 
ing to  the  ancient  Bniiah  custom  remariied  by  Tacitus  (a) ;  "  solent  fornix 
sinon  duetu  betlan,  et  stxtim  tn  unjuriu  noH  ditttmrre."  'I'liua  Mary  I. 
iiicceedad  to  Edward  VI. ;  and  the  line  of  Margaret  Queen  of  Scots,  the 
daoghter  of  Henry  VII.,  succeeded  on  failure  ctf  the  Une  of  Uenry  VIII., 
hix  son.  I  But,  amosg  the  females,  the  crown  descends  by  right  of  ftitaO' 
j  pnituro  to  the  eldest  dau^ter  only  and  her  issue ;  and  not,  as  in  common 
'  iaheritances,  to  sll  the  daughtera  at  once  ;  the  evident  neeessity  of  a  sole 
succession  to  the  throne  having  occasimted  ^e  royal  law  of  descents  tri 
dep&it  from  the  common  law  in  this  respect  J  and  therefore  Queen  Maiy 
00  the  death  of  her  brother  succeeded  to  the.'lrpwn  alone,  and  not  in  part- 
nership with  her  sister  Elisabeth.  Again:  the  d(>ctnn«.Q£represaa[s.^n 
{mnils  in  the  descent  of  the  crown,  U  it  ^oes  in  other  inheritances  ; 
wEraebyllie  lineal  descendants  of  any  person  deceased,  sund  in  the  same 
place  as  their  ancestor,  if  living,.would  have  done.  Thus  Richard  II.  suc- 
ceeded Lis  grandfather  Edwardlll.,  inrigfatof  his  father  the  Black  Prince; 
to  the  exclusion  of  all  his  uncles,  his  grandfiuher's  younger  children. 
Lastly,  on  failure  of  lined  descendants,  the  crown  goes  to  the  next  collate- 
nl  reladona  of  the  late  king ;  provided  they  are  lineally  descended  from 
the  Mood  royd,  that  is,  from  that  r^al  slock  which  originally  acquired 
the  crown.  Thus  Henry  i.  succeeded  to  William  II.,  John  to  Richard  1., 
sod  James  I.  to  Etiubeth ;  beins  all  derived  from  the  conqueror,  who  was 
then  the  only  regal  stock.  But  herein  there  is  no  objection  (as  in  the  cs^ 
of  common  descents)  to  the  succession  of  a  brother,  an  uncle,  or  other 
collsteral  .relation,  of  the  Aai/"  blood;  thu  is,  where  the  .relationship  pro- 
ceeds not  from  the  same  eotipU  of  ancestors  (wluch  constitutes  a  kins- 
nan  of  the  whole  blood)  but  from  s  singU  ancestor  only ;  as  when  two 
persons  ire  derived  ihim  Ae  same  father,  and  not  from  the  ssnie 
toother,  or  uice  vena;  provided  ooly.diat  the  one  ancestor,  from  [*195] 
whom  both  are  descended,  be  that  from  whose  veins  the  blood 
Toy^  is  communicAted  to  each.  Thus  Mary  I.  inherited  to  Edward  VI., 
lod  Elizabeth  Inherited  to  Mary;  all  children  of  the  same  father,  Kiag 
Heniy  VUI.,  but  all  by  different  mothers.  The  reason  of  which  diversity! 
between  royal  and  common  descents,  will  be  better  understood  hereafter, 
■  hen  we  examine  the  nature  of  inheritances  in  general. 
/  3.  The  doctrine  of  heredilary  righv  does  by  no  means  imply  an  iniUfeo- 
'  tiSenj^t  to  the  throne. )  No  man  will,  I  thmk,  Bsaerl  this,  that  has  con- 
ndmd  our  laws,  constitution,  and  history,  without  prejudice,  and  with  any 
degree  of  sllantion.  (  It  is  unquestionably  in  the  breast  of  the  supreme 
legislative  authority  of  this  kingdom,  the  king  and  both  houses  of  psriia 
«ieni,ii;i  defeat  this  hereditary  right ;  and,  by  particular  entails,  limitations, 
tnd  proTistone,  to  exclude  the  immediate  heir,  and  vest  the  inheritance  in 
ujr^ae  else.     This  is  strictly  consonant  to  our  laws  and  constitution ;  a* 

y  {•)  ImrU.  JgrUulA 
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WMf  b«i  gnlLwod  from  lh«  ejpMt^im  w  fnqnenlljr  mmI  in  oui  Mttmm 
book,  of  "  the  king's  niB^Mty,  his  heini,  utd  buccwbots."  In  which  w* 
may  observq,  that  u  the  won),  "  hein,"  neceeaarily  implies  sn  iijhentance 
or  heredittry  right,  genenlly  subsisting  in  ihs  royal  person  ;  sa  the  woidi 
"8iicceHors,''jdiatiiiotly  teken,  must  imply  that  this  iiiheritsnee  may  eonie- 
timea  be  brdten  ihimigh  ;  or,  that  there  may  be  a  succeiwor,  witliout  be- 
ifig  Ae  heii,  of  the  king.  Ami  this  ia  so  eatremely  reuoooble,  that  witb> 
out  such  a  power,  lodged  •omewhete,  our  poli^  would  be  very  defective. 
For,  let  us  barely  suppose  so  melancholy  a  case,  as  thst  the  heir  apparent 
^ould  be  a  luniuic,  an  idiot,  or  otherwiee  incapable  of  reigniug :  how 
ousersble  would  the  conditioa  of  the  nation  be,  if  he  were  kIso  incapable 
of  being  set  aside!— It  ie  therefore  necesssry  that  this  power  should 
be  lodged  somewhere  :  and  yet  thd  inheritsacd,  and  regnl  dignity,  would 
be  ve>^  preoarioue  indeed,  if  this  power  were  tnrtsely  and  avovxdif 
lodged  in  the  hands  of  the  subject  unly,  to  be  exerted  whenever  prejudice, 
ci^ce,  or  discontent,  sbmild  happen  to  take  the  leftd.    Coosequenily  it 

can  |M>  where  be  so  properly  lodged  aa  in  the  two  houses  of  par- 
[*196]    lianeol,  by  and  with  tbe  'cooaent  of  the  reigning  king ;  who,  it 

is  Jiot  to  be  suppce^,  will  agree  to  any  thing  improperly  preju- 
dicial b>  the  rights  of  his  own  deecmii^nts.  And  therefore  in  the  king, 
torde,  sDd  conmons,  in  parhament  assembled,  mn  laws  hnve  expressly 
hidged  it. 

1>  But,  fourthly  ;  however  the  crown  may  be  limiled  or  traneferred^  l> 
still  retains  ils  descendible  quality,  and  becomes  beredilary  in  [EeVearer  of 
a.  I  And  hence  in  our  kw  tbe  king  is  said  never  to  die,  in  his  poliiicj  ci- 
psciiy ;  though,  in  common  with  oihMr  men,  be  ifi  subject  to  monaiity  in 
iuB  natural :  because  immediately  upon  the  nttural  death  of  Henry,  Wil- 
lism,  or  Edward,  ihe  king  survives  in  his  suocessor.  For  the  right  nf  the 
crown  vests,  to  imtanti,  upon  his  heir ;  either  the  A«rw  natus,  if  the  courM 
of  descent  Temains  unimpeaohed,  or  the  hmrttfaetui,  if  dte  inheritance  b« 
uvler  any  particular  settlemeBt.  So  that  there  can  be-no  intBrrtgnum  (1); 
but,  u  Sir  Matthew  Hale  (b)  observea,  the  right  of  aovereignty  is  fully  tn- 
d  in  tbe  successor  by  the  very  descent  of  the  crown.     And  therefore. 


maimer  as  landed  estates,  to  continue  our  forassr  comparison,  ue  by  the 
law  hereditary,  or  descendible  to  iha  heirs  of  the  owner ;  but  stiU  there 
exists  a  power,  by  which  ifae  property  of  Uiose  lands  may  be  transferred 
to  another  person.  If  this  transit  he  made  simply  and  absolutely,  the 
lands  will  be  hereditary  in  the  itew  owner,  and  descend  to  his  heir  at  law : 
but  if  the  transfer  be  clogged  with  any  limitations,  condititms,  or  entuls, 
tbe  lends  must  desesnd  in  that  channel,  en  limited  and  prescribed,  and  na 

In  these  four  points  eonsists,  as  I  take  it,  the  Gonstitutional  notiAi  ol 
hereditary  right  to  the  throne  ,  which  will  be  stilt  farther  elucidated,  and 
made  clear  beyond  a&  dtspuU,  from  a  short  historical  view  of  tbe  succor 
sions  to  the  crown  of  England,  the  doctrines. of  our  ancierR  lawyers,  and 
ilw  several  acta  of  pariiament  that  have  from  time  to  time  been  madc^ 
(»)  1  HIM.  p.  c  ai. 
(I)  Henre  Ihe  Milulcii  pw^  'n  lh«  fint    reipi ;  und  ill  Ihe^olher  tejnl  ^iwMdis^^ 


wij>  ctllf it  ih*  uu  in  tin  tweirtbytvofki*    udBMfrooi  IMO. 
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M  emto,  lo  duhre,  to  confinn,  to  limit,  or  19  bu,  Ji«  harediurf , 
*tiilB  10  ihe  throM.  And  in  the  pumiit  or  ilii>  inquiry  we  shnll  I'lS*!} 
Sod,  that,  (not  the  da/t  of  Egben.  tbs  firat  aole  monarch  oS  this 
UigdoD),  flven  lo  thm  fxttwt,  the  four  cardinal  maxima  above  menliiMiMt 
bate  ever  buen  held  the  constitutional  canoiia  ot  succeaaion.  U  it  tnie^ 
Ihe  auceeaaion,  tluwigh  fnud,  or  force,  or  aometimea  throu^  necsiailT-, 
wlwD  in  hoatile  timea  the  orown  deac«Tidnd  on  a  minor  or  the  like,  haa 
bMa  verf  freqimiily  auapaodad  j  but  haa  geaeislly  at  laat  returned  back 
JBio  the  old  haraditHy  channel,  though  aometimea  a  vety  coaaiderable 
period  haa  interrened.  Aikd,  eren  in  thoae  inauncee  where  the  auceee- 
HOD  has  been  violated,  the  crown  haa  ever  been  looked  i^ran  >a  hereditary 
in  ihe  wearer  of  it.  Of  which  the  usurpen  themaeJvea  were  ao  aenaihle, 
dui  ihey  for  the  moal  part  endenroured  to  tarap  up  aome  feeble  shew  of 
a  tide  by  deaceitl,  iu  «rder  to  amuae  the  pe<^,  while  ihey  gained  the  po^ 
aestion  of  the  iungdoni.  And,  when  poeaeaaion  waa  once  gained,  uier 
conaidered  it  ta  the  purchaee  or  aequiaition  of  a  new  ealate  of  inheritance^ 
tod  iranamitted  or  endeavoured  to  iraosiuit  it  >o  their  own  pMWiiiy,  by  a 
Uod  of  hweditaiy  right  of  uaurpation. 

King  Egbert,  about  the  year  800,  found  bimaelf  in  poaaeaaion  of  the 
tbrone  of  ihe  Weat  Saxona,  by  a  long  and  undialurbed  deacent  from  hia 
inceators  of  above  three  hundred  yeara.  How  hia  anceatora  aoquired 
ibeir  title,  whether  by  force,  by  fraud,  by  contract,  or  by  election,  it  moU 
lera  not  much  to  inquire  ;  and  ia  indeed  a  point  of  auch  high  antiquity,  aa 
nasi  render  all  uiquiriea  at  beat  but  plauaible  gueaaea,  Hia  ri};til  mua| 
be  luppoaed  indiaputably  good,  because  wr  know  no  better.  The  other 
kiogdooM  of  the  hepnrchy  he  acquired,  some  by  conaent,  but  most  by  a 
nduntary  aubmiaaion.  And  it  ia  an  eatablished  maxim  in  civil  polity,  and 
the  law  of  oatioos,  (hot  when  one  country  ia  united  to  another  in  auch  a 
vumer,  aa  that  one  keepa  ita  governmeat  and  aUtes,  and  the  other  loaea 
them ;  the  laUer  mtirely  aaairailatea  with  or  ia  melted  down  in  the  former, 
tod  muat  adopl  ita  lawa  and  cuatoma  (e).  And  in  purauance  of  ihia  maxim- 
there  hath  ever  been,  aioce  the  union  of  the  heptarchy  in  King 
Egbert,  a  'general  acqnieacence  under  the  hereditary  mtmarchy  of  [*198] 
Ike  Weat  Saxonat  through  all  the  united  kingdoms. 

From  Egbert  to  ike  iauh  of  Edraund  Ironaide,  a  period  of  above  twe 
hundred  yeatf,  the  ctewn*  deacended  regularly,  through  a  aucceaaion  ot 
fifteea  prince*,  withoW  any  de?iaiion  or  interruption :  aave  only  that  the 
Moa  of  King  EAelwolf  oueceeded  to  each  other  in  the  kiugdom,  without 
regard  to  the  childrtn  of  the  elder  braochf  a,  according  to  ihe  rule  of  auo- 
cession  prescribed  by  their  father,  and  confirmed  by  the  witlena-gemotor 
in  the  heat  of  the  Danish  invasions  ;  and  also  thai  King  Edred,  the  uncU 
sf  Edwy,  motiitfed  the  throne  for  about  nine  yeara,  in  the  right  of  hia 
nephew,  a  minor,  the  limea  being  very  troubleaome  and- dangerous.  .Bitt 
thu  waa  with  a  view  l«  {Haaarve,  and  not  to  daeiroy,  the  auccaanon ;  and 
sccordingly  Edwy  aucceedad  him  (2). 

Ring  Eldmund  Ironside  waa  obliged,  by  the  hoaiile  irruption  of  thp 
Dsnea,  at  first  10  divide  hia  kingdom  with  Canute  King  of  Denmark  ;  and 
Csauie,  a&er  hia  death,  seized  the  whde  of  it,  £dmund's  aona  leing  dri< 

(t)  Put.  UofN.  widN.)>.S,i:.lS,tS. 
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ven  into  foreign  countries.  Here  th«  succession  wss  tnapended  bjr  cctad 
force,  and  a  new  fumil^  introduced  npon  the  throne  r  in  whom  bowersf 
this  new  acquired  throne  continued  heredittry  for  three  reigns ;  when, 
upon  the  death  of  Hardikiiut«,  the  ancient  Saxon  Hne  wu  restored  in  the 
person  of  Edward  the  Confessor- 
He  was  not  indeed  the  true  heir  to  the  crown,  being  the  younger  hn>> 
tbei  of  King  Edmund  Ironside,  who  had  a  son  Edward,  simunml  (irum 
his  exile)  the  outlaw,  still  living.  But  tliis  son  was'then  in  Hunguy; 
and,  the  English  having  just  shaken  off  the  Danish  yoke,  it  wss  necessary 
that  somebody  on  the  spot  should  mount  the  thron« ;  and  the  oonfessur 
was  the  next  of  the  royal  line  then  in  England.  On  his  decease  without 
issue,  Harold  H.  usurped  the  throne  ;  and  almost  at  the  same  instant  came 
on  the  Norman  invasion :  the  right  to  the  crown  being  all  the  time  in 
Edgar,  sintamed  Atheling,  (which  signifies  in  the  Saxon  language  Hht- 
trivua,  or  of  royal  blood,)  who  was  the  son  of  Edward  Hie  Outlaw, 
['199]  and  grandson  of  Edmund  'Ironside ;  or,  ss  Matthew  Paris  (iQ 
well  expresses  the  sense  of  oui:  old  constitution,  "  Edmmdus  ok- 
t»m  latatferr^um,  rex  naturalis  de  atirpt  regum,  gwnuit  Edaardviti ;  tt  EA- 
wardus  gentiit  Edgarum,  cui  de  jurt  debebalur  regntim  Anglonim." 

William  the  Norman  claimed  the  crown  by  virtue  of  a  pretended  grant 
from  King  Edward  the  Confessor;  a  grant  which,  if  rest,  was  in  itself 
utterly  invalid  :  because  it  was  made,  as  Harold  well  observed  in  his  re- 
ply to  Will'am's  demand  («),  "  absque  gener<di  wnatua,  et  popuU  eonvaUu  »t 
tdUto  ,-"  %  hich  also  very  plainly  implies,  that  it  then  was  generally  under- 
stood that  the  king,  with  consent  of  the  general  cotlncit,  might  dispose 
of  the  crown  and  change  the  line  of  suceession.  William's  title  however 
was  altogether  as  good  as  Harold's,  he  being  a  mere  private  subject,  and 
an  utter  stranger  to  the  royal  blood.  Edgar  Alheliug's  undoubted  right 
was  overwhelmed  by  the  violence  of  the  times  ;  thongfa  frequently  assert- 
ed by  the  Enj^iah  nobility  after  the  co^uest,  till  anch- time  as  he  died  with- 
out issue  :  bm  all  their  attempts  proved  nnsuecesernl,  and  only  served  the 
more  firmly  to  estMjlish  the  crown  in  the  family  which  had  newly  acquired 
it. 

This  conquest  then  by  William  of  Normandy  was,  like  that  of  Canute 
before,  a  forcible  transfer  of  die  crown  of  England  into  a  new  family :  but, 
the  crown  being  so  transferred,  all  the  inherent  properties  of  the  crown 
were  wilh  it  transferred  also.  For,  the  victory  obtained  at  Hastings  not 
being  {/)  a  victory  over  the  nation  cbllectively,  but  only  over  the  person 
of  Harold,  the  only  right  that  the  conqueror  could  pretend  to  ac<tuire  there- 
to', was  the  right  to  possess  the  crown  of  England,  not  to  alter  the  natnrs 
of  the  government.  And  therefore,  as  the  English  lews  still  remained  in 
force,  he  must  necessarily  take  the  crown  subject  to  those  laws,  and  with 
«U  its  inherent  properties ;  dis  first  and  principal  of  which  was  its  de- 
scendibility. Here  then  we  must  drop  our  race  of  Saxon  kings,  at  least  for 
E  while,  and  derive  our  descents  from  William  the  Conqueror  as  from  a 
V  new  stock,  who  acquired  by  right  of  war  (such  as  it  is,  yet  still 

[*300]    the  'demur  resort  of  kings)  a  strong  and  undisputed  tide  to  lbs 
inheritable  crown  of  England. 
Accordingly  it  descended  from  him  to  his  sons  Willism  H.  and  Hf.nry  I 
Robert,  it  must  be  owned.  Us  eldest  son,  wss  kept  out  of  possession  bf ' 

(A  A.  n.  lOM.    '  [/)  Htlf,  mn.  C.  L.  G.  S.  Said.  RfTln  • 
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Ac  UB  and  TioleBce  of  hu  brethren ;  who  perh&ps  might  proc^e<l  upoi 
a  Botion,  which  [weniled  for  some  Lime  in  the  law  of  descents,  [though 
■«rer  idopled  a»  the  rule  of  public  succBuions)  [g),  that  when  the  elileSk 
wa  was  kiieuly  provided  for,  (u  Robert  was  constituted  Duke  uf  Nor* 
BMtdy  by  hie  falber'a  will,)  in  auch  a  case  the  next  brother  was  eolilled 
to  enjoy  the  rest  of  theii  fathei'a  inheriiAnce.  But,  as  he  died  without 
JMUtt,  Heuyathut  h«d  agood  title  to  the  throne,  whatever  he  might  hava 
ttfint. 

Stephen  of  Bloie,  who  succeeded  him,  was  indeed  the  grandson  of  the 
cnuju^or,  by  Adelicia  his  daughter,  and  claimed  the  throne  by  a  feeble 
bad  of  hereditary  right :  not  as  being  the  nearest  of  tiie  male  line,  but  as 
the  nesrest  male  of  the  blood  royal,  excepting  his  elder  brother  Theobald; 
who  wta  Eari  of  filoiB,  and  therefore  seems  to  have  waved,  as  he  certainly 
Mver  insisted  on,  so  trouUeaome  and  precarious  a  claim.  The  real  right 
vts  in  the  Empress  MaUida  oi  Maud,  the  daughter  of  Henry  I. ;  the  nils 
of  raccession  being,  (where  women  are  admitted  it  all,)  that  the  daughter 
of  a  son  sliall  be  pretiured  to  the  son  of  a  daughter.  So  that  Stephen  was 
little  better  than  a  mere  usurper  ;  and  therefore  he  rather  chose  to  rely  on 
s  title  by  election  (A),  while  the  Empress  M&ud  did  not  fail  to  asxert  her 
beredituy  right  by  the  swotd :  which  dispute  was  attended  with  various 
success,  and  ended  at  last  in  the  compromise  made  at  VVallingford,  that 
Stephen  should  keep  (he  crown,  but  that  Henry,  the  son  of  Maud,  should 
tncceed  him,  as  he  aAerwaids  accordingly  did. 

Henry,  the  sec«md  of  that  name,  was  (next  after  his  mother  Matilda) 
the  BDcnubted  heir  of  William  the  Conqueror  i  but  he  had  also 
another  connexion  in  blood,  which  endeared  *him  still  farther  to  [*201] 
the  English.  He  waa  lineally  descended  from  Edmund.  Ironside, 
the  hut  of  the  Saxon  race  of  hereditary  kings.  For  Edward  the  Outlaw, 
dte  son  of  Ednrond  Ironside,  had  (besides  Edgar  Atheling,  who  died  wilh- 
Mt  isRw)  a  daughter,  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland  ;  ud  iu  her  the  Saxon  hereditary  right  resided.  By  Malcolm 
(be  had  several  children,  and  among  the  rest  Matilda  the  wife  of  Ileniy 
I.  who  by  him  had  the  empress  Maud,  the  mother  of  Henry  II.  Upon 
which  account  the  Saxon  Lne  is  in  our  histories  frequently  said  to  hara 
been  restored  in  his  person,  though  in  reality  that  right  subsisted  in  ihs 
MM  of  Malcolm  by  Quoen  Margaret  j  King  Henry's  best  title  being  aa 
heir  to  the  conqueror. 

Froin  Henry  II.  Uxe  crown  descendsd  to  his  eldest  son  Richard  T.  who 
dyii^  childless,  the  right  rested  in  hisnephew  Arthur,  the  son  of  Geoffrey 
his  next  brother :  but  John,  the  youngest  son  of  King  Henry,  seized  tho 
ihnme ;  claiming,  aa  appears  from  his  charters,  the  crown  by  hereditary 
ri|iht  (i) :  that  is  to  say,  he  was  next  of  kin  to  the  deceased  king,  being 
his  snrriving  brother ;  whereas  Arthur  was  removed  one  degree  farther, 
b«ing  hia  brother's  son,  though  by  right  of  representation  he  stood  in  tho 
place  of  hia  father  Geofirey.  And  however  flirasey  this  title,  and  those  ol 
William  Rufns  and  Stephen  of  Blois,  may  appear  at  this  distance  to  us, 
■fter  the  law  of  descents  hath  now  been  settled  for  so  many  centuries,  they 
were  sufficient  to  puzxle  the  understandings  of  our  brave,  but  unlettered 
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mccBion.  Not,  indeed,  csn  we  Wond«r  at  the  nnmbor  of  paTtizani  wba 
espoused  the  pretensionfl  of  king  John  in  pftitiotiltf,  tinoe  even  in  ihe  reign 
or  hie  father  King  Henry  II.  it  was  a  point  unrietonnined  (i),  whether, 
erer  in  common  inheritance*,  the  child  of  an  elder  brotker  ahouhl  succeed 
to  the  Ivid  in  right  of  representation,  or  the  younger  smviving  brolher  u 
right  of  proximity  of  blood.  Nor  is  it  to  this  day  decided,  in  the  coU&tenl 
•ucceMion  lothefiefsortheenipire,  whether  the  order  of  the  siocki,  ordK 

proximity  of  degree,  shall  lake  place  (I).  However,  on  the 
[*202]    death  of  Arthur  'and  his  sister  Eleanor  without  issue,  a  clear  and 

indisputable  title  vested  in  Henry  III.  the  son  of  John;  and  from 
turn  to  Richard  the  Second,  a  succession  of  six  genetstions,  ihe  crown  de- 
ecended  in  the  true  hereditary  line.  Under  one  of  which  race  of  princes  (in) 
we  6nd  it  declared  in  parliament,  "that  the  law  of  the  crowfi  of  England 
h,  and  alwaya  hath  been,  that  the  children  of  the  king  of  England,  whe> 
ther  born  in  Engluid  or  elsewhere,  ought  to  bear  the  inheritance  after  the 
death  of  their  ancestors.  Which  law  out  sovereign  lord  the  king,  the 
prdates,  earls,  and  barons,  and  other  grrat  men,  together  with  all  the  com- 
mens  In  pariiameni  assembled,  do  approve  and  affiim  for  ever."  < 

Upon  Richard  the  Second's  reaignallon  of  the  crown,  he  having  no  chil- 
dren, the  right  resulted  to  the  issue  of  his  gnndfMher  Edward  III.  That 
king  had  many  children  besides  his  eldest,  Edward  Ihe  bhck  prince  (rf 
Wales,  the  father  of  Richard  II.  i  bnt,  to  avoid  confaaion,  [  shall  only 
mention  three  :  William  his  second  son,  who  died  without  issue ;  Liond 
duke  of  Clarence,  his  third  (An  ;  and  John  of  Gftnt  duke  of  Lancuter,  his 
fourth.  By  the  rules  of  succession,  therefore,  the  peeterityof  Lionel  duke 
of  Clarence  were  entitled  to  the  throne  upon  the  rerignalion  of  King  Ri- 
chard ;  and  had  accordingly  been  declared  by  (be  king,  many  years  before, 
Ae  presumptive  heirs  of  the  crown ;  which  deelantion  wm  also  confirmed 
in  inHiament  (»).  But  Henry  duke  of  Lancaster,  the  sea  of  John  of  Gaot, 
hnving  then  a  large  army  in  the  kingdom,  the  pretence  of  raising  which 
was  to  recover  his  patrimony  froiii  the  king,  and  teredreaa  (be  grievances 
of  the  subject,  it  was  impossible  for  any  other  title  to  bo  asserted  wtth  any 
•afeiy;  and  he  became  kingunderlhetitle  of  Henry  IV,  But,  aa  Sir  Mat- 
thew Hale  remarks  {o),  Aough  the  people  unjustly  aeaisted  Henry  I V.  in 
his  usurpation  of  the  crown,  yet  he  was  not  admitted  thereto  until  he  haj 
declared  that  he  claimed,  not  as  a  oonquerof,  (which  he  very  much  inclined 
to  do  (q),)  but  as  a  successor,  descended  by  right  line  of  the  blood  royal; 

as  appears  IVom  the  rolls  of  periiaanent  in  (hose  timei.  And,  ii 
[*203]    order  to  this,  he  set  up  a  abew  of  two  tittes:  *the  one  npon  the 

pretence  of  being  the  first  of  the  Mood  roy^  in  the  entire  male 
line,  whereas  die  duke  of  Clarence  lell  only  one  duigfater'Philippa ;  front 
which  female  branch,  by  a  marriage  with  Edmond  Mortimer  earl  of  March, 
llie  house  of  York  descended  :  the  other,  by  reviving  an  exploded  rumour, 
firal  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lancaster  (to  abom 
Henry's  mother  was  heiress)  was  in  reality  the  elder  bnrther  of  Kioff  Ed- 
wnnl  [.  ;  though  his  parenie,  on  accowil  of  his  personal  deformity,  had 
imposed  him  on  the  world  for  the  younger;  end  therefore  Henry  wouhlbc 
t.niitled  lo  Uie  crown,  either  as  succeesor  id  Richard  U.  n  case  tbe  entire 
nale  line  was  allowed  a  preference  to  the  female  ;  or  even  prior  to  that  un 
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iMtiFnate  prince,  if  the  crown  conU  deaoend  through  a  fefnate,  whila  an 
satire  male  line  was  exutiog. 

I  lowe* er,  u  in  Edw^^  die  Third'i  time  we  find  the  parliament  apply- 
ing and  affirming  the  law  of  the  crown,  as  before  stated,  so  in  the  reign  of 
Ue<iT]r  IV.  they  actually  exerted  their  right  of  new-seuting  the  succession 
to  <hn  crown.  And  this  was  done  by  the  statute  7  Hen.  IV.  c.  2,  whereby 
it  i  1  enacted,  "  thai  the  inheritance  of  the  crown  and  realms  of  England 
la  I  France,  and  all.  other  the  king's  dominions,  shall  fae  tet  and  remain  {q) 
in  the  person  of  our  sovereign  lord  the  lung,  and  in  ihe  heirs  of  his  bndy 
isiuing;"  and  Princ^  Henry  is  declared  heir  apparent  to  the  crown,  to  hold 
to  him  and  the  heirs  of  his  body  issuing,  with  remainder  to  the  Lord  Tho- 
rn IS,  Ixird  John,  and  lord  Humphry,  the  king's  sons,  and  the  heirs  of  their 
biidies  reapoctiyely ;  which  is  indeed  nothing  more  than  the  law  wouM 
b  tve  done  before,  provided  Henry  the  Founh  had  been  a  rightful  king.  It 
b')werer  serves, to  shew  that  it  was  then  generally  understood,  that  the 
king  and  parliament  had  a  right  to  new-model'  and  regulate  the  succea- 
f  iDu  to  the  crown ;  and  we  may  alsmobserre  with  what  caution  anil  deli* 
<acy  the  parliament  then  avoided  declaring  any  sentiment  of  Henry'a  ori- 
fftal  title.  However  Sir  Edward  Coke  more  than  once  express- 
It  declares  (r),  that  at  the  time  of  'passing  this  act  the  rigttt  of  [*204] 
100  cti>wn  was  in  the  descent  ftom  Phitippa,  daughter  and  hei^  of 
Lionel  duke  of  Clarence. 

Nevertheless  the  crown  descended  regularly  from  HenrylV.  tohis  son 
aid  grandson  Henry  V.  and  VI, ;  in  the  latter  of  whose  reigns  the  houee 
of  York  asserted  their  dormant  title  ;  and,  after  imbruing  the  kingdom  in 
blood  and  confusion  For  seven  years  together,  at  last  established  it  in  the  . 
person  of  Edward  IV.  /At  his  accession  to  the  throne,  after  a  breach  of 
the  succession  tha,t  continued  for  three  descents,  and  above  threescore  / 
years,  the  distinction  of  a  king  de  jure  and  a  king  defatto  began  to  be  first 
taken  ;)  in  order  to  indemnify  such  as  had  submitted  to  the  late  eslalilish- 
meni,  and  to  provide  for  the  peace  of  Ihe  kingdom,  by  confirming  all  ho- 
PDiirs  conferred  and  all  acts  done  by  those  who  were  now  called  the  usurp- 
ers, not  tending  to  the  disherison  of  the  rightful  heir.  In  statute  1  Edw. 
IV.  c.  1,  the  three  Henrys  are  styled,  "  late  kings  of  England  successively 
in  dede,  and  not  of  ^ght."  And  in  sll  the  charters  which  I  have  met 
with  of  King  Edward,  wheref  er  be  has  occasion  to  speak  of  any  of  th« 
line  or  Lancaster,  be  calls  them  "  nuper  itfaeto,  •(  isen  d»  jure,  rtges  An- 
gtiM." 

Edward  IV.  left  two  sons  and  a  daughter;  the  eldest  of  which  s«M, 
King  Edward  V.  enjoyed  the  regal  dignity  for  a  vety  short  time,  and  was 
then  deposed  by  Richard,  his  unnaturol  uncle,  who  immediately  usnrped 
the  royal  dignity,  baring  previously  insinuated  to  the  populace  a  suspicioa 
of  bastardy  in  the  children  of  Edward  IV.  to  make  a  shew  of  some  heredi- 
tary title  :  after  which  he  ie  generally  believed  to  have  murdered  his  tw» 
nephews,  upon  whose  death  the  right  of  the  crown  devtdred  to  dieir  sistsv 
Elizabeth.  ' 

The  tyrannical  reign  of  King  Richard  III.  gave  occauon  to  Henry  eari 
of  Richmond  to  assert  his  thle  to  the  crown.  A  title  the  most^  remote  and 
tflikc countable  that  was  ever  set  up,  and  which  nothing  could  have  given 
sneceM  to  bm  the  unirerqal  detestation  of  the  then  usurper  Richard. 
For.  besides  that  be  claimed  under  a  descent  from  John  of  Gant,  whose 


ll,g,™T:C00glc 


^at  OP  THE  RIGHTS 

title  wtM  now  exploded,  the  c)»m,  [such  as  it  nas)  was  through 
[*20^]    John  earl  of  Somerset,  a  bastard  son,  begotten  by  John  of  'Gant 

upon  Catherine  Swinford.  it  is  true  that,  by  an  act  of  pariiai 
ment  20  Kic.  11.  this  son  was,  with  others,  tegilimaied  and  made  inherits- 
bl«  to  alt  lands,  offices,  and  dig;nities,  as  if  he  had  beeA  born  in  wedlock ; 
but  Mill  with  an  express  reservation  of  the  crown,  "  exeepta  dignitat*  r«- 

Notwithstanding  all  this,  immediately  after  the  battle  of  Bosworth  Field, 
he  snumed  the  regal  dignity ;  the  ri^t  of  the  crown  then  being,  aa  Sir 
Kdward  Coke  expressly  declares  [t),  in  Elizabeth,  eldest  daughter  of  Ed- 
ward IV. ;  and  his  possession  waa  established  by  parliament,  holdenihe 
firstyearof  his  reign.  In  the  act  for  which  purpose  the  parliament  seems 
to  have  copied  thecautitra  of  their  predeceBsors  in  the  reign  of  Henry  IV. ; 
and  therefore  (as  Lord  Bacon  the  historian  of  this  reign  obserres,)  carefully 
avoided  any  recognition  of  Henry  VII. 'a  right,  which  indeed  was  none  at 
all ;  and  the  king  would  not  have  it  by  way  of  new  law  or  ordnance, 
whereby  a  right  might  seem  to  be  created  and  conferred  upon  him ;  and 
therefore  a  middle  way  Was  rather  chosen,  by  way  (as  the  noble  historian  , 
expresseii  it;)  of  ettabiiskment,  arid  that  under  covert  and  ^ndifTerenl  words, 
"  Ihat  the  inheritance  of  the  crown  should  r*sl,  remain,  and  abide,  in  King 
Henry  VII.  and  the  heirs  of  his  body ;"  thereby  providing  for  the  future, 
and  at  the  same  time  acknowledging  his  present  possession  ;  but  not  de- 
termining either  way,  whether  that  possession  was  dejim  qt  d»  facto  mere- 
ly. However,  he  soon  afler  married  Elizabeth  of  York,  the  undoubted 
heiress  of  the  conqueror,  and  thereby  gained  (as  Sir  Edward  Coke  (u)  de- 
clares) by  much  his  best  title  to  the  crown.  Whereupon  the  act  mada 
in  his  favour  was  so  much  disregsrded,  that  it  never  was  printed  in  our  sta- 
tute books. 

Henry  tbe  Eighth,  the  issue  of  this  marriage,  succeeded  to  the  crown  by 
clear  indisputable  hereditary  right,  and  transmiued  it  to  his  three  children 
in  successive  order.  But  in  his  reign  we  at  several  times  find  the  parlia- 
ment busy  in  regulating  the  succession  to  the  kingdom.  And, 
[*20Q]  first,  by  'statute  %b  Hen.  VIII.  c.  12,  which  recites  the  mischiefa 
which  hare  and  may  ensue  by  disputed  titles,  because  no  perfect 
■nd  substantial  piovision  hath  been  made  by  law  concerning  the  succes- 
sion ;  snd  then  enacts,  that  the  crown  shallHM  entailed  lo  his  majesty,  and 
tbe  sons  or  heirs  male  of  his  body ;  and  in  default  of  such  sons  to  tbe  Lady 
Elizabeth  (who  is  declared  to  be  the  king's  eldest  issue  female,  in  exchi- 
sion  of  the  Lady  Miry,  on  account  of  her  supposed  illegitimacy  by  the  di. 
force  of  her  mother  Queen  Catherine)  and  to  the  Lady  Elizabeth's  heirs 
of  her  body  ;  and  so  on  from  issue  female  to  issue  female,  snd  the  heirs  of 
their  bodies,  by  course  of  inhefitance  according  to  their  ages,  as  the  crown 
of  England  hath  been  accustomed,  and  ought  to  go,  in  case  where  there  ba 
heirs  ^rnale  of  ^e  same :  and  in  default  of  issue  female,  then  to  the  king's 
right  heirs  for  ever.  This  single  statute  is  an  ample  proof  of  all  the  imir 
posiUona  we  at  first  set  out  with. 

But,  ui»on  the  king's  divorce  frtnn  Anns  Boleyn,  this  statute  was,  %filh 
regard  to  the  seulement  of  the  crown,  repealed  by  statute  28  H«).  VIII  c. 
7,  wherein  the  Lady  Eliiabeth  is  also,  as  well  as  the  Lady  Mary,  has- 
Caidited,  and  the  crown  settled  on  the  king's  ohildren  by  Queen  Jane  Sey- 
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MKTt  and  his  futuic  wives ;  ssd,  in  defect  of  sn^  children,  then  vith  tliia 
lunailuUe  temaioder,  la  auoh  ptinon*  as  the  king  by  letlera  patent,  or  last 
will  and  testament,  sb[>uld  limit  snd  appoint  the  suns  :  a  vast  power,  bin 
'  Mwitiigtanding,  u  it  waa  reptlaily  voated  in  him  by  the  supreme  legiala- 
Ute  uiiltoriiy,  it  was  therefore  iudisjKiULbty  v&lid.  But  this  power  waa, 
aerer  carried  lots  execution ;  for  by  atalute  35  Hen.  VIII.  c.  1,  the  king'* 
liro  d&iighiers  are  legitimated  againi  and  the  crown  is  limited  lo  Prince 
Edward  by  name,  afier  that  to  the  I^y  Uny,  and  then  to  the  Lady  Eli- 
nbeih,  aod  the  heirs  of  their  respective  bodies ;  which  sucoession  took 
tSeci  accordingly,  being  indeed  do  oth^  than  the  usual  course,  of  the  law, 
with  regard  to  the  descent  of  the  crown.  . 

But  lest  there  should  remain  any  doubt  ia  the  minds  of  die  people, 
thiougli  this  jumble  of  Acts  for  limiting  the  succession,  by  statute 
1  Mar.  sL  2,  c.  1,  Queen  Mary's  'hereditary  right  to  liua  ihrooe  [*207} 
is  acknowledged  and  recognized  in  these  wMds :  "  The  crown  of 
Ihese  realms  is  moat  IawfiJly,JuBdy,  and  rightly  descended  and  come  to  the 
queen's  highness  that  now  is,  being  the  very  true  and  undoubted  heir  and 
inheritrix  thereof."  And  again,  upon  the  queen's  marriage  wi^Philip  of 
Spain,  in  the  statute  which  aetiles  the  preliminaries  of  t}ut  mnm  {x),  the 
herediLiry  right  to  the  crown  is  thus  asserted  and  declared ;  "As  touching 
thB  light  of  the  queen's  inberitaoce  in  the  realm  and  dominions  of  England, 
ihe  children,  whether  male  or  female,  shall  succeed  in  them,  according  in 
the  luiown  laws,  statutes,  aad  customs  of  the  same."  Which  delerminatiok 
of  the  parliament,  that  the  succession  thatt  continue  in  the  usual  course 
Mems  tacitly  to  imply  a  power  of  sew-modelling  and  altering  it,  in  catie 
the  le^slaiure  had  thought  proper. 

On  Queen  Elizabetli'a  accession,  her  ri^  is  recogiiixed  in  still  stronger 
terms  than  her  sister's  ;  tbe  parliament  acknowledging  (y),  "  that  ^ic 
queen's  highness  is,  and  in^very  deed  and  of  most  mere  right  ought  to  be, 
by  the  laws  of  God,  and  the  laws  and  statutes  of  this  realm,  our  most  law- 
ful and  rightful  sovereign  Uege  lady  and  queen ;  and  that  her  highness  is 
rightly,  lineally,  and  lawfully  descemled  and  come  of  the  blood  royal  of 
thi«  realm  of  Eriojland  ;  in  aad  to  whose  priucely  person,  and  to  ^  heirs 
of  her  body  lawfully  to  be  begotten,  after  har,  the  impecial  crown  and  dig- 
nily  of  this  realm  doth  beloAg."  And  in  the  same  reign,  by  statute  13 
Eliz.  c.  1 ,  we  find  the  right  of  paiUament  to  djrect  the  auccessiori  of  the 
cioHo  asserted  in  tlte  roost  explicit  words  :  "  If  any  person  shaU  hold,  af< 
firm,  or  mointaiu  that  the  common  laws  of  thia  realm,  not  altered  by  par 
Uament,  ought  not  to  direct  the  right  of  the  crown  of  England ;  or  that  the 
queen's  majesty,  with  and  by  the  ^tbority  of  parlismeitt,  is  not  able  ta 
make  laws  and  statutes  of  snfScient  Tore*  and  validity  to  limit  and  bind  tlis 
crown  of  this  realm,  and  the  descent,  limitation,  inheritance,  and  goven- 
menl  thereof:  euch  potMo,  so  holding,  affirming,  or  muntaining, 
■hall,  'during  the  life  of  the  queen,  be  gnilty  of  high  treason  ;  and  [*308] 
after  her  decease  shall  be  guilty  of  a  Hiisdeoesnor,  and  forfeit  his 
goods  and  chattels." 

On  the  death  of  Qoeea  Elizabetht  withovt  issue,  the  line  of  Henry  Vlli 
became  extinct.  It  therefore  became  oeoesMiy  to  rects  to  the  other  issun 
of  Henry  Vlt,  by  Elisab^  of  York  his  quem ;  whose,  ddesi  daughter 
Margaret  having  married  James  IV.  king  of  Scotland,  King  James  the 
sixth  of  Scotland,  and  of  England  the  first,  was  the  lines]  desceadsnt  fnmi 
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diBi  allitnce.  fio  that  i^^  penon,  u  clesvly  u  in  Henry  VIII.  t 
■11  the  clBima  of  difTorent  conqtetitora,  ffoni  th«  cosijUMt  dowmrarda,  hn 
being  indiBputably  the  lineal  heir  of  the  cwiqueror.  And,  what  ia  (till 
more  Temarliable,  in  his  perstm  alio  centered  the  rigtkt  of  the  Saxon  hm^ 
BBTcha,  which  had  been  suipended  iioRi  the  Conqueat  till  his  acceesioik 
For,  aa  was  formerljr  observed,  Margaret,  the  sister  of  Edgar  Atheling,  tb« 
daughter  of  Edwanl  the  Outlaw,  and  grand -daughter  of  King  Ednirad 
Imnaide,  was  tha  person  in  whAm  the  hereditary  right  of  the  Saxon  kingi, 
aupposing  it  not  ^xdished  by  the  conquest,  resided.  She  married  Mat- 
torn  king  of  Scotland  ;  and  Henry  II.  by  a  descent  from  Matilda  ibsil 
daughter,  jp  generally  ealled  the  realurer  of  the  Saxon  line.  Bui  ii  nuul 
be  rentembered,  that  Malcolm  by  his  Saxon  queen  had  bodb  as  well  u 
daughters  ;  and  that  the  royal  family  of  Sootlud,  from  thai  time  down- 
wards, were  the  ofTspring  of  Malcolm  and  Margaret.  Of  this  royal  fami- 
ly. King  James  the  first  was  the  direct  lineal  heir,  and  therefore  united  in 
his  person  every  possible  claim  by  hereditary  right  to  the  English  as  well 
aa  ScMtish  throne,  being  the  heir  both  of  Egbert  and  William  the  con- 
queror.   ^ 

And  it  Wno  wcmder  that  a  prince  of  more  learning  than  wisdom,  who 
iKiuld  deduce  an  hereditary  tide  for  more  thui  eight  hundred  years,  should 
easily  be  taught  by  the  flatterers  of  the  times  to  believe  there  whs  something 
divine  in  this  right,  and  that  the  fingief  of  Providence  was  visible 
[*209]  in  its  'preservation.  Whereas,  tbou^  a.  wise  institution,  it  was 
clearly  a  human  institution  ;  and  the  right  inherent  in  him  no  na- 
»ral,  but  a  positive,  right  And  in  this,  and  no  other,  light  was  it  taken 
by  the  English  parliament;  who  by  statute  1  Jac.  I.  c.  1,  did  "recognise 
and  acknowledge,  that  immediately  upon  the  dissolution  and  decease  of  Eli- 
xsbeth,  lute  queen  of  Engtand,  the  impend  crown  thereof  did  by  inherent 
birthright,  and  lawful  and  imdoubied  suocession,  descend  and  come  to  hii 
most  excellent  majesty,  ss  being  lineally,  justly,  and  lawfully,  next  and 
sole  heir  of  the  blood  royal  of  this  realm."  Not  a  word  here  of  any  right 
immediately  derived  from  Heaven ;  which,  if  it  existed  any  where,  must  be 
•ought  for  among  the  aborigintt  of  the  island,  the  ancient  Britons,  antoog 
whose  princes,  indeed,  Eome  have  gone  to  search  it  for  him  («). 

But,  wild  and  absurd  h  the  doctrine  of  divine  rjght  most  undoubtedly  is, 
h  is  still  more  astonishing,  tliat  when  so  maoy  hereditary  rights  had  cen- 
tered iu  this  king,  his  son  and  faeir  King  Charles  the  first  should  be  told 
tiy  those  infamous  judges,  who  pronounced  his  unparalleled  sentence,  that 
he  was  an  elective  prince ;  elected  by  bis  peo[de,  and  iherefora  accountable 
to  them,  in  hia  own  proper  person,  for  }iis  conduct.  The  confusion,  insts- 
Mity,  and  madnesa,  which  followed  tbe  fatal  catastrophe  of  that  pious  and 
lufortunate  prince,  will  be  a  standing  argument  in  favour  of  hereditary 
Bionarohy  to  all  future  ages ;  as  they  proved  at  last  to  the  then  deluiled 
people :  who,  in  order  to  recover  that  paaca  and  happiness  which  for  twen 
It  years  together  they  bad  loM,  in  a  solemn  parliamentary  convention  of 
Ine  states  restore)!  the  right  heir  of  the  crown.  And  in  the  proclamation 
for  that  purpose,  which  was  dnwn  up  and  attended  bv  loth  houses  (a), 
lliey  declared,  "  that  acMH^nf  to  their  dunr  and  ^fegiance  they  did 
heattily,  joyfully,  and  nnaniiiMmriy  ai^owledge  and  proclaim,  that  im- 

II)  KUulMtti  of  Tom,  tha  mMhar,  of  qussn  OUdji,  only  datar  to  t.l>«i<11ln  ip  Jar— tnS  •• 
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fwffiilblf  npon  Aa  'dettmM  of  (Psr  Isle  MVtteign  lord  King  [*2t0] 
Chirim,  the  imperial  crown  of  these  rMimB  did  by  inlierent  bmh- 
ri*bl  ind  lawful  Mid  Bndoubi«d  succeMkm  deacsnd  bihI  cwm  to  hia  mcM 
Rcellent  majesty  Chariea  the  aecood,  m  being  lilwally,  jntly.  and  law* 
hiWj,  Bsxt  heir  of  the  Mood  royal  of  thia  rmlm :  ami  thereunto  diey  inosi 
bumbty  and  faithftrily  did  submit  «nd  oblige  dMnwelvea,  their  beira,  md 
posterity  for  »*«." 

Thus  I  think  it  clearly  appears,  fVom  the  bigheM  autlK>rity  thia  naiioB 
it  acquainted  with,  ibat  (he  ciown  of  Ennland  hath  been  ever  an  bereri^ 
lary  crown,  though  street  to  limitatioos  iy  miliainent  (8).  Tbe  remaio- 
<ler  of  this  chapter  will  oonrist  principally  of  dtoae  inataiKes  wherein  tbe 
padiunent  has  imerted  or  exereised  this  right  of  ahning  and  Urnking  the 
■accession ;  &  r^t  which,  we  hare  seen,  was  before  exerciaed  and  assen- 
edinthe  r«igns of  Henry  iV.,  Henry  VIL,  Henry  vni.,QMeB  Mary,  md 
Queen  ElizabeA. 

The  firat  instance,  in  point  of  time,  is  Ae  (kmoos  bill  ef  exclusion,  wUc^ 
niaed  such  t  ferment  in  the  Utter  end  of  the  reign  of  King  Charles  the 
■ecoud.  It  is  well  known  that  the  purport  of  this  bill  wss  to  hare  set  abide 
the  king's  brother  and  presumptive  heir,  the  duke  of  YoA,  ftom  tlie  suc- 
eenionj  on  the  score  of  his  being  a  papist ;  tfa&t  it  pueed  tbe  house  ef 
Commons,  but  was  rejected  by  tbe  Lords  ;  the  king  having  also  deelarwl 
beforehand,  that  he  never  would  be  brought  to  consent  to  it.  And  from 
dtii  transaction  we  may  collect  two  things  :  1.  That  the  crown  was  oni- 
versally  acknowledged  to  be  hereditary ;  and  the  inberitance  indefeasible 
nnleM  by  psrliunent :  else  it  had  been  needless  to  prefer  snch  a  bill.  3. 
That  the  parliament  had  a  power  to  hare  defeated  the  inheritance :  else 
Mich  a  bill  had  been  ineffVnial.  The  commons  acknowledged  the  here- 
ditary ri^t  then  subsisting ;  and  the  lords  did  not  dispute  the  power,  bdi 
iiKTslythepfopriety.of  an  exclusion.  Howevw,  as  the  bill  took  no  effeot, 
Kin^  James  the  second  succeeded  to  the  throne  of  his  sneestors  ;  and 
Slight  hare  enjoyed  it  during  the  remainder  of  his  life  but  for  his  own  in- 
fuuatnd  condnct,  which,  with  other  cooctming  circumetancei*,  brought  nn 
&tt  renJution  in  1688. 

'The  mie  ground  and  prhiciple  upon  which  that  Memorable  [*211] 
event  proceeded  was  an  entirely  new  case  in  pi^tica,' which  bad 
D«'«r  before  happened  in  our  hialory, — the  abdicUion  of  tbe  reigning  me- 
urch,  and  the  vacancy  of  the  throne  thereupon.  It  was  not  a  defeasanos 
ef  the  right  of  succession,  and  a  new  limitalion  of  the  crown,  by  the  Icing 
•od  bodi  houses  of  parliament :  it  was  the  act  of  the  nation  alone,  upon  a 
conviction  that  there  was  no  king  in  being.  For,  in  a  ftill  assembly  of  the 
lords  and  commons,  met  in  a  convention  npon  the  supposition  of  this  vacan- 
cy, both  honsee  (h)  came  to  this  resolution :  "  That  King  James  tbe  second, 
bving  endeavoured  to  subvert  the  conBtitiition  of  the  kingdom,  by  break- 
ing the  original  contract  between  king  and  people ;  and,  by  the  advice  of 
l^uits  and  other  wicked  persons,  having  riolalod  the  fundsmental  lews  ; 
and  having  withdrawn  himself  out  of  iiua.  kingdom ;  has  abdicated  *be 

(t)  con.  Jonni.T  Fah.  im. 

(3)  TIw  (enprinruid  iDbaeqacntlT  nhtad  mlf on,  not  •parliimeiit.  recalled  k  in;  Chirl  a 
<vu  »n  ei^dgjica  of  the  power  or  ■  legi>1*>  II, ;  H  will  u  enon  alio  be  tten  thxl  another 
"■ ■      '  ...         .L .   .     Bon,Bn,|^  thought  it  sipedieDt  to  elect,  ii    " 


m;  and    luul  qaeen   lo  replKCS  th*  pertinnrimi*,  bi 
*. »  aon-    oDiuMentkHU,  bniber  of  Itn(  Clmie*  1L 
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|UT«mmw<.uAth&|t]MtIvMne  iitlwMb^vMWit.''  TUhk  sndedu  oae», 
ay  this  audde*  aad  iwespected  Twancy  of  ihe  tiin»e,  the  old  line  a(  buo 
Mvioa;  which  ffoin  ths  Conquasthftd  losUrd  abcve  ux  hviHlred  yean, 
and  froin  the  uwqb  of  (he  hapUiefay  in  Kinf  EgbflnklmiMi  nioe  hundred, 
'f  h«  facta  thanMelvca  tbua  kppeslad  to,  ih*  ktng'a  aadtfavout  1q  suhventba 
omiatiiuuon  by  hreaJtiag  the  oiiginal  contnct,  bia  violalion  of  the  funda^ 
mental  laws,  and  his  withdrawing  himaelf  out  of  the  kingdom,  vera  bvidenl 
•■d  BotocionB ;  and  tba  o«)a«iiu9noc«  drawa  fren  Lh«se  bets,  (aamely, 
ihkt  they  aaKHiDted  to  an  abdioauton  of  tha  aoverDment  -,  which  ahdicaboa 
did  not  ftfftct  only  tba  penon  of  ilte'kiRg  nunaelf,  but  alao  all  hia  heira, 
and  lendwed  dw  ihrena  i^noluiety  and  coniid«i«ly  vacant,)  ii  b«tonged  to 
mir  ancMtar»  to  detenuuw  (4).  FoT,-wheq«v«T  a  question  aiisea  between 
the  eociety  atlar^  and  aaynagiatnte  veatadwith  powers  ongieaily  dele- 

rd  by  th«i  aouety,  it  mwt  be  decided  l^  the  voice  of  the  society  itaelf: 
e  ia  not  upon  earth  any  other  tribunal  to  resort  to.  And  that  these  con- 
aa^iunettS  were  fsiHydsduesd  fr«in  these  facts,  our  anceaton  have  solemnly 
detetmined,  in  a  full  psrlismeBteiy  convention  representing  die 
[*312]  whale- sooiety.  The  'reasons  upon  wlMich  they  decided  may  be 
found  at  Isrm  in  Ihe  parliainentary  preeeedings  of  the  times ; 
•«d  nay  be  matter  of  inatructive  amusement  br  us  to  couterhplAle,  as  a 
^sculative  point  of  lustory.  But  oare  must  be  taken  not  to  eany  thi» 
inquiry  Durtlisr  than  merely  for  instruction  or  amuMnent  (6).  The  idea, 
that  the  coaacisnoeB  of  posterity  were  concerned  in  the  rectitude  <rf'  theii 
ancestors' dec  isiona,  gave  bifthto  tbosedangerous  political  heresies,  which 
BO  long  distracted  th*  stale,  but  at  length  aie  all  happily  extinguished.  [ 
ifaarefore  rather  chuss  to  consider  this  groat  politual  taeasure  upon  the 
Hriid  footing  c^  author^,  than  to  reason  iu  ita  favour  frotn  its  justice,  mo< 
deratiitn,  and  expedience :  because  that  might  imply  a  light-of  dissenting 
at  revolting  from  it,  in  cass  we  should  think  it  to  have  been  unjust,  oppr«a- 
aire,  or  inexpedient.  Whereaa,  our  ancestors  having  most  indisputably  a 
oompstent  juriadictiQn  Kn  decide  this  great  and  imponant  question,  and 
having  in  fact  decided  it,  it  is  now  become  our  dety  at  this  distance  of  time 
to  acquiesce  in  their  determination ;  beinB  bom  under  that  estabUahment 
which  wsa  hnilt  upon  this  fonndatioa,  and  obliged  by  every  tie,  rdipoua 
aa  well  aa  siril,  tft  maioUiiH  it  (6). 


(4)  The  contsMisn  in  ScMhrnd  dnw  th«  tmlicn  up,  dwjainted,  wd  ac 

■HM   eondlMioa,  «i&  lb*  tmmafi  of  tbi  ■MtoioflsMa;  bol,of  lliada-^ 

Ibmu,  froni  premuei.uid  in  laoguiia  much  ■Iruclioa  U>  b«  denied  b;  bolh  kmg  and  p 

Siara  bold  ind  Intelligibla.     Tbe  myitery  of  pie  from  iiuch  Tiew,  iJiere  cannot  eiiai  ■  n*. 

ih6  deekntion  nf  tht  EngUA  oaoimMion  ba*  aonabla  doubt.    Tha  ramiTWnUlor  lighiljr  Beft- 

Inji  th«t  timiduji  nWh  il  waa  inendail  tu  ti>>na"pewanoriiinaU]rdel««tedli3'aoeie^,'* 

oonceal      "The  «Ia[ea  of  the  Uii|doiii  af  and  lecagniiea  "Uie  Toiee  of  rhnt  iociei^"*^ 

Scotland  find  and  declare,  that  Kins  Jamca  the  onlj'  InliDnal  cnnprler 

'         ■  il,  JiJi 


the  ro;tl  power,  and  actetf  aa  a  kin|.  without  the  delegate ;  and  it  ia  aomewhat  nnuukkbl* 

ererlalibf  iheDalhrequiredbTlaw;  and  W,  Ihercrore.lhit  hedid  not  flnish  rheae  mrinoTa. 

bj  tbe  adnee  of  evil  and  wicked  soniiaellan,  bla  and  honeit  Hniencea  in  the  anme  nuuily 

tBTwlBd  the  bindamnMl  eotiMaiHian  ti  Ibii  btcaik     k  nu  in  Iha  moed  acbool  lor  poh- 

lui^dom,  and  altered  it  fibm  a  legal  and  linit-  linnl  ioiilnicitaii,  juat  and  wise  iii  iha  n^a, 

ed  monarch]!  to  an  uthiruj  daipotic  power ;  the  long  pnrlinnicni,  temp.  Cha.  I.,  that  nun* 

and  had  goiemed  the  aama  to  the  aubtenioa  or  the  men  wbo  aaiiited  u  finallf  drifing  thia 


!awi  aad  libertiea  at  Ihe  nauon.  iBveiung  all  IhroDC.  became  deeply  imbued  with  theprinci. 
thecndi  of  government,  wherehj'  ha  had/j«-  plea  of  let  .1  lesiilance,  and  with  the  Swtj  at 
fmvluA  the  ciown,  and  the  throne  mbs  becoraa     applying  ihcmuheneTcrcirciimalancasebonld 

Tv._i_,  „  D_,  ^„   .,D__-_  ■  -^'^■'--^-oppTLcBlLoi., 

onlT  inilance  in 
iti^i  abatmci  kni 

■aiyCoOgli 


Lrant."     7V>i<U,  71  Foi.  Cam.  of  Rmm.  appear  to  jmli^  their  appticDlicn, 

(Gj  Whatamaaemaotma^bafbuiulinTiaw-        (G)  Thia  ii  not  the  onlj  in'lance  in  which 

-  ""  *"'--  -'-  (raal  political  raacbina  thiu    iW  teanwd  oemjueatatw'i  abatmci  IsvacnT  |.. 
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Bat,  wliDe  we  rest  this  fuDdamental  trsnaactlon,  in  point  or  atithorlty, 
vpoa  ETOuuds  the  least  liable  to  cavil,  tve  are  bound  both  in  jmlice  and 
grautuae  to  add,  that  it  was  conducted  with  a  iGmper  and  modemkHl 
vhich  naturally  arose  from  ita  equity ;  that,  however  it  might  in  aome  n<>' 
pecli  go  beyond  the  letter  of  our  ancient  lawfl,  (the  reaBon  or  which  wiu 
more  fully  appear  hereafter)  [c],  it  was  agreeable  to  the  spirit  of  out-  cdn- 
KitutioD,  and  the  righta  of  human  nature  ;  and  that  though  in  other  points, 
owing  to  the  peculiar  circumstances  of  things  arid  p«nions,  it  was  not  altfr- 
gelher  so  perfect  as  might  have  been  wished,  yet  from  thence  a  new  km 
commenced,  in  which  the  bounds  of  prerogauve  and  liberty  have  been  b«t- 
Lv  denned,  the  principles  of  govemmeni  mora  thoroughly  examined  awl 
understood,  and  the  rights  of  the  subject  more  explicitly  guarded  by  iegti 
{Hovi^ioiis,  than  tnany  other  period  of  the  English  history.  In  par- 
ticular it  is  'worthy  observation  that  the  convention,  in  this  nieir  [*BlS] 
iadgment,  avoided  with  great  wisdom  the  wild  extremefi  into 
which  die  visionary  theories  of  some  zealous  republicans  wodW  have  l«4 
ihem.  They  held  that  this  misconduct  of  King  James  amonnTed  to  mi  en- 
deavour to  subvert  ihe  constitution;  and  not  to  sn  sctual  snb  version,  or 
total  dissolution,  of  the  government,  according  to  the  principles  of  Mr. 
Lociie  (d)  :  which  would  have  reduced  the  society  slmost  to  a  state  of 
nature ;  would  have  leveled  all  distinctions  of  honour,  rank,  offices,  ani 
properly ;  would  have  annihilated  the  sovereign  power,  and  in  consf  qu«ne« 
Ltve  repealed  all  positive  laws  ;  and  would  have  left  the  people  at  liberty' 
to  iuive  erected  a  new  system  of  state  upon  a  new  foundation  Of  polhy. 
They  therefore  very  prudently  voted  it  to  amount  to  no  more  than  nn  abdica- 
tion of  ijie  government,  and  a  consequent  vacancy  of  the  throne;  wh«refcy 
tbe  government  was  allowed  to  subsist,  though  the  executive  mngistniM 
*aa  gone,  and  the  kingly  ofRce  to  remain,  though  King  James  was  M 
longer  kins  (e).  And  ihus  the  constitution  was  kept  entire  ;  which  npon 
every  aound  principle  of  government  must  otherwise  have  fallen  to  pieces, 
had  so  principal  and  constituent  a  part  as' the  royal  authority  been  abohtb- 
•d,  or  oven  suspended. 

This  single  poslulatum,  the  vifeancy  of  the  throne,  being  once  ests- 
Uished,  the  rest  that  was  then  done  followed  almost  of  course.  For,  if 
the  throne  be  at  any  time  vacant,  (which  may  happen  hy  other  means  be- 
tides thai  of  abdicaUon  ;  as  if  all  the  blood  royal  should  fail,  without  any 
lucceasor  appointed  by  parliament ;)  if,  I  say,  a  vacancy  by  any  mewa 
whatsoever  should  happen,  the  right  of  disposing  of  this  vacancy  seenu 
naUirally  to  result  to  the  lords  and  commons,  the  trustees  and  repreamM^ 

MMmcktp.'r.  (*)L««artorAtt.lIS,lltL 

taq,  «Mph4  wiifc  U*  nnmocfl  Tor  the  «D-    Kming  a  orisn',  it  mij  be  mure  ur«l|  eirreis- 

■tpolitiairklluj.  Bf  whBt  prDCtiaof  K«-  ihe*Eien«ec4'pi««iTiinBMi*bMMr  undtnuiod. 
owiiil  il  can  be  dginaniiliUed,  ihil  it  ia  gar  The  mpeooiiDd  tHuchiiwiit  due  to  the  initi- 
^'r  UiequieieeiniheilenHiuunitionaarour    tvtioM  of*  free  itiie,  Uka  our*,  u  hr  Tron 

•lilipliM  milk  nt$A  u>  ihcin,  ie  oik  euiry  in  ihii  »ntinunL  And  the  learned  ootain**- 
to  »  ooHKiTcd.     Y*l  luch  i*  bv  plus  and     talor  might  have  better  urg^td  the  improbidiili- 

Tb(  |iriKi[i)e  Ikiri  ■  peu)>l(  luva  Lba  righi  la  ereiu  Ihii  power  over  Ihe  conatituUan,  ^Nw 

<t>MH  ad  In  reguUM  Uhii  own  Conn  or(»-  have  enfarced  the  ohllption  to  maintain  tk> 

nrnncgi,  if  IK*  in   ISW,  dnu  not  beciHna  eonililulioii  benOM  He  ire  liom  nndar  it. 
Vtt.  by  ibt  Itpto  of  tint,  in  1335 ;  and  ran- 
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IITCM  of  the  Nation  (7). '  For  there  iie  do  other  handa  in  which  it  can.M 
|Vo]i(tr]y  be  intniated ;  and  there  is  a  necessity  of  iia  being  intrusted  soma 
whr.ra,  else  the  whole  frame  of  govemmeat  must  be  dissolved  add  perish. 
The  k>rdB  and  commons  having  therefore  determined  this  main  fundnmen- 
tkl  article,  thai  there  was  a  vacancy  of  the  throne,  they  proceeded 
{*914]  to  fill  up  that  vacancy  in  such  manner  as  they  'judged  like  most 
proper.  And  this  was  dune  by  their  declaration  of  12  February, 
1686  (/),  in  the  following" manner:  "that  WilliiLni  and  Mary,  pince  and 
princess  of  Orange,  be,  and  be  declared  king  and  queen,  to  hold  the  crown 
■ad  royal  dignity  during  their  lives,  and  the  life  of  the  survivor  of  diem ; 
tod  that  the  sole  and  full  exercise  of  the  regal  power  be  only  in,  and  exe- 
cuted by,  the  taid  prince  of  Orange,  in  the  names  of  the  said  prince  and 
princess,  during  their'joint  lives  :  and  after  their  deceases  the  said  crowa 
and  jmal  dignity  to  be  to  the  heirs  of  the  body  of  the  said  princess  ;  and 
for  default  of  such  issue  to  the  Princess  Anne  of  Denmark  and  the  hein 
'  of  her  body ;  and  for  default  of  such  issue  to  the  heirs  of  the  body  of  (he 
■aid  prince  of  Orange." 

Perhaps,  apaa  the  principles  before  established,  the  convention  might 
(if  they  pleased)  have  vested  the  regal  dignity  in  a  family  entirely  new, 
■nd  strangers  to  the  royal  blood ;  but  they  were  too  well  acquainted  with 
the  bunefita  of  hereditaiy  rticcesaion,  and  the  influence  which  it  has  by 
custom  over  the  minds  of  the  people,  to  depart  sny  farther  from  the  ancient 
line  than  tempocaiy  necessity  and  self-preservation  required.  They  there- 
foro  sirttled  the  crown,  first  on  King  William  and  Queen  Mary,  King 
James's  oldest  d&ughtet,  (or  their  joint  Lves:  then  on  the  suivivor  ofthem; 
■nd  then  on  the  isstie  of  Queen  Mary :  upon  fsilure  «f  such  issue,  it  was 
limited  to  the  Princess  Anne,  King  James's  second  daughter,  and  her  issue ; 
■■d  lastly,  on  failure  of  that  to  the  issue  of  Kine  William,  who  was  the 
grandson  of  Charles  the  first,  and  nephew  as  well  as  son-in-law  of  King 
James  the  second,  being  the  son  of  Mary  his  eldest  sister.  This  seillement 
acluded  all  the  protestant  posterity  of  King  Charles  I.,  except  such  other 
issue  as  King  James  might  at  any  time  have,  which  was  totally  omitted 
through  fear  of  a  popish  succession.  And  this  order  of  succession  took 
effect  accordingly. 

These  three  priscea,  therefore.  King  William,  Queen  Mary,  and  Queen 
'  Anne, did  not  take  the  crown  by  hereditary  right  or  descent,  but 

i(*215].  by  way  of  donation  or  purekase,  as  the  'lawyers  call  it ;  by  which 
they  mean  any  method  of  acquiring  an  estate  otherwise  than  by 
dMcent.  The  new  settlement  did  not  merely  consist  in  excluding  King 
James,  and  the  person  pretended  to  be  prince  of  Wales,  and  then  BofTer- 
ing  the  crown  to  descend  ia.ihe  old  hereditary  channel :  for  the  usual 
course  of  descent  was  in  some  instances  broken  ituvugh ;  and  yet  the  oon- 
reniion  still  kept  it  in  their  eye,  and  paid  a  great,  though  not  total,  regaid 
lo  it.  Let  us  see  how  the  succession  wotdd  have  stood,  if  do  abdicattOB 
had  happened,  and  King  Joioea  had  lefl  no  other  issue  than  his  tw* 

(/J  Com.  JouRL  II V*.  IMS. 

_  _ Hiriii 

,  -       ,  w  lordi  •! 

lantunl.  «hI  eoniiBani,  Hismbled  at  Wen 

aiiutar,  Uwfuirjr,  fullf,  ud  fratlr  rapieuni    during   hi*  nnJMtT'i  illss 

til  ihs  eiiHiei  or  Iha  poople  of  ihii  renlm."    hmiuiorparfianwiii  mmnsoixi 

Tha  lonli  un  sot  lu*  Uw  tnuuu  uiil  fuu-    tba  paopta  axprataad  Ibaii  irilL'*^ 
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du^ra,  Qn«eA  Mny  hkI  Qwm  Aw«.  It  wobU  kava  stood  thvu . 
Qdwd  Haiy  and  lier  iuraa ;  Quern  Anne  and  hor  issue ;  King  WUliaiy 
ind  bis  iuue.  But  we  may  remember,  that  Queen  Mary  was  only  uo- 
niiDHlly  queen,  jointly  with  hei  husbend  King  Williun,  who  aJone  bad  tbr 
regal  twwer ;  and  King  William  wae  per—naily  preferred  to  Queen  Aone, 
ihougo  bis  issue  was  postponed  to  hers.  Clearly  therefore  these  princes 
were  suocessively  in  poMesslon  of'  the  crawn  by  »  title  different  from  ths 
tMnsl  course  of  deseenis. 

It  was  towards  tb»end  of  King  William's  reign,  when  all  hopes  of  any 
niniving  issue  fram  any  of  these  prinsas  died  with  tbe  duke  of  Glouces 
^r,  thai  the  king  And  perUamwit  thought  it  neoessary  Dgsia  to  exert  Uwil 
power  of  limiting  and  appointing  (he  succeasion,  in  order  to  prevent  ano- 
ther vacancy  of  the  throne;  whwh  must  have  ensued  upon  their  deaths, 
Bs  DO  farther  provision  was  made  at  the  revolution  tbas  for  the  isitue  of 
Queen  Mary,  Queen  Anne,  and  King  William.  The  parliament  had  pre- 
riously,  by  the  statnte  of  1  W.  and  M^  sL  3,  c.  2,  enaoled,  that  every  per- 
son who  should  be  reconciled  to,  or  hold  communion  with,  the  sea  of  Romct 
ihould  profess  the  popish  religion,  or  shonld  marry  a  pa[HBt,  should  bo 
excluded,  and  be  for  ever  incapable  to  inhuit,  possess,  ot  enjoy  the  crown : 
and  that  in  such  case  the  people  should  be  absolved  from  their  allegiaace, 
uid  the  crown  should  descend  to  such  persoss,  being  protesiaBls,  as  would 
have  inherited  the  same,  in  case  the  person  so  roconciled,  holding,  coot* 
iDunioD,  professing,  or  marrying,  were  naturally  dead.  To  act 
therefore  consistently  with  themselves,  and  at  the  same  'time  (*316] 
pay  as  much  regard  to  the  old  hereditary  line  s«  their  former  re- 
solutions would  admit,  they  lumed  their  eyes  on  the  Princess  Sophia,  ol«e- 
[ress  and  duichess  dowager  of  Hanover,  the  moat  accomplished  princetk 
of  her  age  [g).  For,  npon  the  impending  extinction  of  the  jooiestant  pos- 
terity of  Charles  the  liiat,  the  old  law  (^  leg«l  descent  directed  them  to 
recur  to  the  descendants  of  James  the  Rrat :  and  the  Princess  Sophia,  be- 
ing the  youngest  daughter  of  Elizabeib  queen  of  Botiemift,  who  was  the 
dau^uer  of  James  the  first,  was  the  nearest  of  the  attcient  blood  royal, 
who  was  not  incapacitated  by  professing  the  popish  religion.  On  her, 
therefore,  and  the  heirs  of  her  body,  being  proteetanis,  tlie  remainder  ol 
the  crown,  expectant  00  the  death  of  King  William  and  Queen  Anna 
without  issue,  was  aetiled  by  sutuie  12  and  13  W.  HI.  c.  3.  And  at  the 
same  time  it  was  enacted,  that  whosoever  ahould  hweafter  come  to  ike 
poswBsion  of  the  crown  should  join  in  the  communion  of  Uie  church  ol 
England  aa  by  law  established. 

This  is  the  last  limttatttm  of  the  crown  that  has  been  made  by  pailia- 
mcnt  •  and  these  several  actusi  limitationa,  frirni  the  time  of  Herrv  1 V.  to 
Uie  piesent,  do  clearly  provethe  power  of  die  king  and  parliament  to  ttew- 
mode!  or  alter  the  auccession.  And  indeed  it  is  now  again  made  highly 
penal  to  dispute  it :  for  by  the  sl^ttxp  6  Ann.  c.  7,  it  is  eossted,  that  if  any 
person  maticiouslv,  advisedly,  and  directly,  shall  maintain,  bv  writing  or 
printing,  that  the  kings  of  this  realm  with  the  authority  of  parliament  dre 
Dot  sble  to  make  laws  to  bind  the  crown  and  the  deacent  thereoi,  he  slialj 
be  guilty  of  high  treason  ;  or  if  be  maintains  the  same  by  only  preaching, 
teaching,  or  advised  speaking,  he  shall  incur  the  penalties  of  a  pramunirt. 

V  Inil&vd,  In  M*  MnMloiinl  Mrtani,  pul)-  Uh  imat  leurwd,  iIh  ncond  Ilia  tnuiiit  ■"Irt, 

MiMa.O.  KTI.ireaUnt  (ng«!a3)ofUiapnn-  uid  thtUuaMorilMM«t*ccainflu)iHiiHiHato 

MHMEIIuIwtb,L«iil>i,>DifG«iilili,d>iigIiianor  Xaiof. 
■I  IMia  «<  BiSiBiiili,  Hji,  Uu  fiiB  wu  npntad 
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llifi  Princeaa  S«pMs'd^g  belbte  QoAon  A»ii«,  ili«  inherituiM  'iam  U*. 
ndted  dB«efliHl«d  on  kor  ton  anA  heir  King  George  die  (trat ;  wni,  (mtwc 
OB  tli«  death  of  the  qneen  ttiken  eflect  tn  hia  person,  from  him  it  descended 
to  his  late  oMJesty  King  Q«orge  the  second ;  snd  tmn  him  to  his 
fnndflon  snd   heir,  our  preseM  gnetoui   sorereign,  King  GeoT^ a  th« 

third. 
f*317]  Hence  k  is  asay  »  eoUeet,  thsl  the  tide  to  Ae  crown  is  at  pn^ 
sent  hereditary,  though  not  quite  so  abs^utely  herMttaiy  as  fop- 
ttorly :  and  the  common  stock  »  snceator,  from  whom  the  descent  must 
be  derived,  is  also  different,  f  Formerly  the  common  stock  was  King  Eg- 
ken ;  then  WiHiaM  the  eonqneror  ;'  aderwarda  in  James  the  fTrst'a  lime^^ 
two  common  stocts  united,  and  so  continued  till  the  vacancy  brtTiVt^rona 
in  ]  668  •  now  it  ia  the  Princess  Sophia,  in  whom  the  inheritance  waa'resi- 
ed  by  the  new  king  and  parliament./  Formeriy  the  descent  Was'aTisofut'Bi 
and  the  croWn  went  Lo  tne  next  lieir  without  any  restriciion  :  Km^now, 
upon  the  hew  settlement,  the  inheritance  la  condnional ;  being  jimite'jrio 
nich  ItelTfOflTy,  of  the  body  of  the  Princeas  Sophia,  as  are  ptotcslniit  mem-  / 
bera  of  the  church  of  England,  and  are  married  to  Done  but  proies'anta.  --' 
'  And  In  this  due  medium  eonaiHts,  I  spprehend,  the  true  coir<tRUI6ns] 
'  notion  of  the  right  nf  aveceeaion  to  the  imperial  crown  of  these  kingdums. 
The  extremea,  between  which  it  steers,  are  each  of  them  equally  destruc- 
tive of  those  sods  for  which  societies  were  formed  and  are  kept  on  foot. 
Where  the  magistrate,  upon  every  auceasaiDn,  is  elected  by  the  people. 
Mid  may  by  the  express  provision  of  the  laws  be  deposed  (if  not  punished) 
by  his  subjects,  this  msy  sound  like  the  perfection  of  liberty,  and  look  well 
enough  wneit  delin«ated  on  peper ;  hut  in  practice  will  be  ever  produetin 
of  tumult,  contention,  and  anarchy.  And,  on  the  other  hand,  divine  inde- 
feaaible  hereditary  right,  when  coupled  with  thedoctrine  of  unlimited  pse- 
shrs  obedience,  ia  surely  of  all  constlnitioRa  the  moat  thoroughly  alavisli  and 
dreadful.  But  when  such  an  hereditary  right,  as  our  laws  have  crvied 
and  vested  ia  the  royal  stock,  is  closely  interwoven  with  those  liberties, 
which,  we  have  seen  in  a  fomwr  chapter,  are  equally  the  inheritance  oj 
the  SNbject  |  this  union  will  form  a  censtitution,  in  theory  the  most  beau- 
tiful of  any,  in  practice  the  most  spproved,  and,  I  trust,  in  duration  iho  most 
permanent.  It  was  ths  duty  of  an  expounder  of  our  lawa  to  lay  this  consti- 
tntion  before  ths  atudem  in  its  true  and  genuine  light :  it  is  the  duty  oC 
•very  Rood  En^ishman  to  undeistand,  to  revere,  to  defend  it. 


CHAPTER  IV. 

OP  THE  KING'S  ROYAL  FAMILY. 

The  Drat  sad  most  considerable  branch  of  the  kisg't  royml  f«r«ly,  re* 
farded  by  the  laws  of  Enrisnd,  is  the  queen. 

The  queen  of  Englstid  is  cither  queen  regent,  queen  contort,  or  qiieen 

Jomigtr.     The  queen  regent,  regnant,  or  aorereign,  is  she  who  hoids.  the 

.  crown  in  her  own  ri^tl  aslhe  first  (snd  perhaps  tha  second)  Q 'teen  Uary, 

Queen  Elisabeth,  and  Queen  Anne  ^  and  auch  a  one  hia  iKp  same  [low* 

•  ATS,  preroxativea,  ri^ta,  dignities,  and  duties,  as  if  she  had  bm^v  a  kin^ 
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TliM  WM  abMTf  ed  in  tbe  entnnee  of  ib«  laat  chtpWr,  ud  is  wpraBslr  <!«- 
ebmd  by  uuwe  X  Mv.  I.  M.  3,  o.  1,  (1).  j^  gut  the  ^URen  cmmotI  is  tU 
wifo  nf  i^H  wiiyf(i^(f  king  j^ani)  ■fa«,  by  virtue  ^^er  marnage,  is  paitici- 
^Mit  of  dicmfc.pieroK«ti»e«  above  other  wgm^A  (<>)■ 

Aitd,  first,  she  is  a  public  parson,  sxerapt  and  distinct  fiom  die  king: 
■ad  not,  like  athxir  married  women,  so  closely  coimected  as  to  hsve  lost  M 
Isgal  o€  saparale  essienoe  so  long  as  tba  mamsge  continues.  For  iha 
qnecB  is  of  atulity  to  pUTchase  tsads,  and  to  convey  thsm,  to  make  leasest 
10  gnnt  c^iyholis,  sad  do  otlmr  acts  of  ownership,  witbout  the  concui- 
nac*  of  her  lord ;  which  Jo  odier  msRind  woman  Aa  do  {b) :  a  privilegs 
■»  old  «•  tho  Sazou  nrm  (<:).  She  is  also  capable  of  taking  a  grant  from 
the  kiag,  whifcb  ao  other  wife  is  from  her  husband ;  and  in  this  particular 
she  agrees  with  tbe  AugtuUt,  or  fUteima  ngina  eanjux  divi  imptratoru 
of  tiie  Roman  laws ;  who,  according  to  Justinian  (<f),  was  equally 
'capable  of  msJang  a  grant  tn,  sod  receiving  Oue  ftom,  the  em-  [*319] 
peror  (2).  The  queen  of  England  hath  separate  courts  and  of- 
ficea  dislioct  from  the  king's,  not  only  in  niAUers  of  ctiremony,  hut  even  of 
law  ;  and  her  attorney  and  soliciuv  general  are  entitled  to  a  place  within 
the  bar  of  his  majesty's  courts,  together  with  the  king's  counsel  (e).  She 
iMiy  likewiia  sue  and  be  sued  alone,  without  joining  her  husband  (3). 
She  may  also  have  a  separate  property  in  goods,  as  well  as  lands,  and  hu 
s  right  to  (U«ipoee  of  them  by  will  (4).  I^^^iott,  she  is.ijt  itll  IsgBlpToceed? 
jags  looked  upon  as  a  feme  sole,  sod  not  as  a  fenae  CUKent  i  as  a  single,  not 
.ttViMmeir  woman  {/).  For  which  the  reason  given  by  Sir  Edward 
Coke  is  this  ;  because  the  wisdom  of  the  oontmon  law  would  not  have  the 
lltng,  (whose  continual  c^e  and  study  ia  (ot  the  public,  atirl  eiVca  BnJ«« 
f^ni,)  to  be  troubled  and  disquieted  on  ncoount  of  his  wife's  domestic  af- 
fairs ;  sad  therefore  it  vests  in  the.  ()neen  a  power  of  transacting  her  own 
oonoema,  without  the  intarvoution  of  the  king,  as  if  ahe  was  *a  unmarried 

WMUD. 

The  queen  hath  alao  many  exeniptious  and  minute  prerogativea.  For 
hutaace  :  ahe  pays  no  toll  (g) ;  nor  is  she  liable  to  any  amercement  in  any 
court  (A).  BiB  in  general,  uiless  where  the  law  has  expressly  declared  her 
exeo^ted,  she  is  upon  the  same  footing  with  other  subjects ;  being  to  all 
intents  aoid  purposes  the  kmji's  subject,  and  ncA  his  equal :  in  like  manner 
■s,  in  the  imperial  law,  **  Aagutta  kgibus  aoiata  no»  est"  {i). 

The  queen  hath  also  some  peeuniary  advantages,  wbidi  fonn  her  a  div 
(■)  nsch.  L.  Bs.  (A  Cod.  9.  la.  a>. 

(1)  i  lUp.  n.  {•]  SbIiL  UI  hon.  I,  t,  T. 
{tlStli.jBi.AmfLl,n.'  (/I  FiDclkL.  M.    Co.Lltl.ln. 
•  Tb*  miunc*   maul,  Isc  atat,  U    wh««        li)  Ce.  Lltt.  ISS. 

AMtwUta,  oifi  Eo  Biuvbtdl,  kini  of  A*  Hv-        (I)  Finch.  L.  1B3. 
iUn,  fimiiMd  (  |Mt«nt  U  Culhwali,  [<)  Ff.  [.  J.  11. 

[J )  Marr  >>eiQ(  ihc  lint  i|iie«n  Ihiit  had  ut  8,  9,  might  not  hare  !>eFn  deeroe'l  eipcdint. 
•pan  the  Kafliih  ihrDne,Ihiiiliuule  was  |«iu-  And  una  of  luirliunenl  lelniin;  to  het  need 
ad,  Mil  declam,  far  "tba  axtinguiiluneiii  of    not  ha  iilcHded,  aha  twinf  ■  piililie  prnon,  B 

penoat,'*  who  uighl  ba  indumd  u  think  Ihul  king  ia  enaliled  innMkp  gmnii  (or  lier  hrnefiL 

■  lueen  eoutd  not  eierciaa  alt  tlia  prengaliira*  Seal.  B  O.  lU.  o.  1 )  IS  O.  III.  c.  33 ;  iT  U.  IIL 

•faking.  at.  2,  c.  IS. 

(2)  So  oiir  kiiip  mar  lettla  landi  in  Joint-  (31  Same  ■lalules. 

«i«  en  tbeir  miaeB,  whc  put  KO«pi  the  (niiM,         (t)  Which,  if  ahe  omit  to  do,  oi  otharwia* 

UddiipoMafUiapnifila.    SlaU3a  Hen.  VIIL  dianne  of  ibem  in  hat  lifMunn.bolh  h«  ml 

-.  SI.     Sututea  of  the  Realm,  nrmred  bj  ao-  ami  pwmnal  MUt*  ii>  u>  the  kin*  •fler  ha 

*<irilT,  not  ia  tha  oidifMrr  edilmn  nf  Ihe  nn-  death.    SO  Litt.  3, 31, 131    Finch.  86.    J  Sgtt 

Mtaa.    irthaeiiatapasofihiaawiuiehadheaii  Abr.  S13. 
Mtcr  UiAn,ch*  aur.  3»,40, 0.  IlI.e.  88;  ^ 
Yoi,  I.                                       26 
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rind  nvMidp :  m,  in  the  first  phce,  ah*  n  nrtMcri  *Piii»»gtM>t  pWqipthB 
calle )  q(i««n-^W,  or  autvm  reginm,  which  U  a  ro^ al  revenue,  belonging  to 
(p^ery  queen  cofieortdurini  h«r  marriage  with  the  king,  and  due  from  evMy 
person  who  hath  made  a  vnluntaty  oderin^  or  fine  to  the  k^nf,  amonmiiig 

lb  ten  madu  ocspwftrda,  for  and  in  coiMideration  of  any  pnytlegM, 
[*220)    grants,  Kcencea,  pardons,  or  'other  matter  of  roTal  favour  eanlvr- 

red  npon  him  by  the  king :  aod  it  ia  doe  in  the  pmpoitian  of  om 
l^nth  part  more,  over  and  above  the  enure  offering  or  fine  mad«  to  iba 
king ;  and  becomes  an  actaal  debt  of  record  to  the  queeo'a  majeaty  by  tha 
mere  recording  of  the'fine  (k).     As,  if  an  hundiU  nurita  of  ailver  M  gives 


to  the  king  for  hberty  to  take  in  mortmain,  or  to  have  a  fair,  market,  park, 
chase,  or  Iree-warren ;  there  the  queen  ia  entitled  to  ten  marka  in  silver,  or 
{what  waa  formeriy  an  equivalent  denomination)  to  one  mark  in  gold,  by 
tb«  name  of  queen-gold,  or  mtntm  regiiu!  (')•  Bnt  no  aoch  payment  is  dne 
for  any  aids  or  aubmdiee  granted  to  Uie  king  in  pariiament  or  convocatima ; 
nor  for  fines  impoaed  by  courts  on  offenders,  against  their  will ;  nor  for  vo 
luntary  presents  to  the  king,  without  any  CMieideiMion  moving  fromhun 
to  the  subject ;  nor  for  any  sale  at  contract  whereby  the  present  revenue* 
or  poBseasiona  of  the  crown  are  granted  away  or  diminiahed  («■). 

The  original  revenue  of  our  ancient  queens,  before  and  soon  after  the 
conquest,  eeems  to  have  conaiattd  in  certain  reaervationa  or  renta  oat  of  Um 
demesne  lands  of  the  crown,  which  were  expresriy  appropriated  to  her  m^ 
jesty,  diatinct  from  the  king.  It  is  frequent  in  domeedfty  book,  after  speci- 
fying (he  rent  due  to  the  crown,  lo  add  likewise  the  quantity  of  gold  or 
other  renders  reserved  to  the  queen  (n).  Theae  were  frequently  appn^Mi- 
ated  to  particular  purposes  ;  to  buy  wood  fw  her  majeaty's  use  (o),  to  pur- 
chase oil  for  her  lamps  (;>),  or  to  furnish  her  attire  from  head  to  foot  [a), 
which  was  frequently  very  costly,  aa  mie  single  robe  in  'he  fifth 
[*321]  year  of  Henry  II.  'stood  the  city  of  London  in  upwards  of  fan- 
score  pounds  (r).  A  practice  somewhat  eimilar  to  that  of  the  east- 
em  cotmtries,  where  whole  cities  and  provinces  were  specifically  assigned 
to  purchase  particular  parts  of  the  queen's  apparel  (<).  And,  for  a  farthe? 
addition  to  her  income,  this  duty  of  queen-gold  is  suj^osed  to  have  been 
originally  granted  ;  those  matters  of  grace  and  favour,  out  of  which  it  arose, 
being  frequently  obtained  from  the  crown  by  the  powerful  intercessiod  ol 
the  queen.  There  are  traces  of  ila  payment,  though  obscure  onea,  in  tlM 
hook  of  domesday,  and  in  the  great  pipe-roll  of  Henry  the  first  (J).  In  the 
reign  of  Henry  the  second  the  mannerof  collecting  it  appears  to  have  been 
well  understood,  and  it  forms  a  diatinct  head  in  the  ancient  dialogue  of  the 
exchequer  (u),  written  in  the  time  of  thai  prince,  and  uauaily  attributed  Ic 
Gervase  of  Tilbury.  From  that  time  downwards  it  was  regularly  claimed 
•nd  enjoyed  by  all  the  queen  conaorta  of  England  till  the  death  of  Henry 
VHI. ;  though,  after  the  accession  of  the  Tudor  family,  the  collecting  uf  it 

W  Tm.  Aur.  rtr.  t.  Ww,  M.  atp.  K.-H  ff™. ».  Mt.}  CMtaa  /mJ 

(0  11  h*p.  11.   Onit.ua.  ■»rAi— f^  ngima  at  t.    (Uv-  T»t.t  Mm  IL 

(H)  IMd.  Frm.«.    HMajl,HM.Xicli.M3.  Madoi.  Hut.  Eirh.  4I».| 

(■J  Btdifrrdiarm.  U^tr,  UiUKi  reU-rtrm-  (rj  I're  rats  WiwUTWtafl,  nuo-cxJ.  rtat  i 

MM xni  hi.  4<. ;  >J  <}>u  ngi^  ti  nciij  sibi.—  nii.  i.  I.U*g. nl.i  Hinll.  Mi.  UO.) 
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wtwM  t»  have  baen  imich  Begleetsd :  ind  there  boing  no  queea  coaaan  af 
torwuds  till  the  Bcc«Mion  of  Jamea  I.,  a  pariod  of  near  aixty  years,  it* 
wy  naUire  and  quaniit^  became  then  a  maitet  of  doubt ;  and,  being  n>- 
liHTed  by  the  king  to  the  chief  juatutea  aad  chief  baron,  thJtr  rejKHi  of  't 
waa  ao  very  unfavotmhW  (v),  that  hia  cooaort  Queen  Anne  (though  she 
deimed  it)  yet  never  thoyght  pnqwr  to  exact  it.  Id  1635,  11  Car.  1.,  a 
tiiDe  fertile  of  expedienta  Ibr  raiaing  money  upon  dprmaut  precedents  in  out 
•Id  recorda  (of  which  Bfaip-money  waa  a  fatal  instance,)  the  lung,  at  tlie 
potilion  of  hia  qneen,  Henrietta  Maria,  iaaued  out  his  writ  (lo)  for  levying 
It  t  but  aftsrwa^s  purchaaed  it  of  hia  oonsort  at  the  price  of  ten  thousand 
pounda  ;  findiag  it,  parhaps,  too  trifling  and  troubleBome  tq  levy. 
And  when  aftsrwaroa,  u  the  lesloratiim,  bj  *the  abolition  of  the  [*232] 
inilitary*  tenurM,  and  th«  fines  (hat  were  conaequeot  upon  them, 
Iko  UtUe  that  legally  reowined  of  this  revenue  was  reduced  to  almoiit  no- 
itttng  al  all,  in  rain  did  Mr.  Prynae,  by  a  treatise  which  doea  honour  to  ^ia 
abilities  aa  a  painful  awl  judicious  anuquary,  endeavour  to  excite  Queen 
Catherine  to  revive  ihi^  antiquated  claim. 

/  AnoUter  aneient  pavquiaiie  belonging  to  the  queen  conaort,  mentioned 
'by  alt  our  old  writers  (x),  and,  therefore  only,  worthy  notice,  is  thia : 
that,  on  th»  talt^  of  a  whale  on  the  coasta,  which  is  a  royal  fish,  it  ahaU 
be  divided  between  the  king  and  qtueo  ;  thf  bead  only  being  the  king's 
{vopetty,  and  the  tail  of  it  the  queen'e>  J  "  De  tturgioue  obaeroctur,  quod  rem 
itUm  hahtbit  itOtgnm  :  d»  baUim  vera  tufieit,  jtjrn  iaiyj  cfpm.  flf  "-^'rr 
aaattam."  ThiB  reason  of  this  whinuical  division,  as  assigned  by  our 
ancient  recorda  (y),  was,  to  fumiab  the  queen'a  wardrobe  with  whale- 
bone (5),  (6). 
^  But  farther,  thou^  the  queen  ia  in  all  respects  a  subject,  yet,  in  point 
'of  the  security  of  her  life  and  person,  she  is  put  ou  the  same  footing  with 
the  king,/  It  is  e(|ually  treason  (by  the  statute  'it  £dw.  111.)  to  compnea 
or  imagine  'he  death  of  our  lady  the  king's  companion,  as  of  the  king 
himself:  aitd  to  violate,  or  defile  the  queen  consort,  amounts  to  the  aame 
high  crime ;  aa  well  in  the  peraon  committing  the  fact,  as  in  the  queen 
herself,  if  oooaenting.  A  l«w  of  Henry  the  eighth  {x)  made  it  treason 
also  for  uiy  woman,  who  waa  not  a  virgin,  to  uiarry  the  king  wLtkoui  in- 
liAning  him  thereof:  but  thia  law  was  aoon  after  repealed  (7),  it  trespass- 
ing too  atrongly  as  well  ou  nawml  justice  aa  female  modeaty.  If,  however, 
*tbe  queen  be  accaaed  of  any  species  of  treason,  she  ahall,  (whether  con- 
sort or  dowager)  be  tried  by  die  neera  of  parliament,  aa  Queen  Ann  Boleyi 
WMin28Uen.ViIL{8). 

[>l  Ur.Prrnna.witbi«MippMnne«oriMiin,  (■)  BncMn,  L 1,  ■.  >■    Bffnan,o.lT.    ?tM.).l^ 

hMBHtm  liuit  tbcir  rwirclw  wan  tut  nuar-  e.  U  al  tS. 

llM.    Mur-  ktg.  m.)  I>)  PcTO.  ilnr.  xiriir. 

(■)  \tifm.  Fai.Tn.  (O  tui.ll  nanTvni.  e.tl 

(9)  Ttw  nana  ii  iwiiy  wUmtissI  Umb  tba  n  inlhteoartof  thalotd  hiih-Mcmni    On* 

CTwion.  for  Iba  ■hilabona  Km  •ntiraly  is  lb*  of  the  ehargn  agiiin*!  Ibii  unhip^  qn*M 

h«iL  WH,  IhM  ilia  hud  nid,  "  ibal  lh«  tinf  rwrn 

(B)  The  lata  domiaT  qnaaa'a  nranna  vai  hai)  had  hrr  haait ;"  ■  drcUratinn,  \(  maila, 

Mnltd  lit  lOO.DOOt  in  w4iieh  Ihare  mu  pmtialilr  won  inii*i  thaa 

(7^  Thii  wai  a  elaiiM  In  iha  act,  which  dinerctioa  ;  but  thiiwai  adjudKHl  In'*  ailan- 

Mtainird  Qdmii  Catharina  Haward.  and  hrr  der  oT  her  a*n  i»iie.  and  iharerarr  hlih  Irca- 

•eoimpli[»a,  for  bar  irnainiiuanee ;  Imt  ft  waa  ion,  aceording  lo  a  «latnio  which  had  beea 

■ut  rrpfiled  ilU  Ibe  1  Ed.  VI.  c.  13,  which  poKd  aboM  iwo  yenra  baroia  U  h»r  hoiwut 

■bm^Iitd  all  tnaaoni  cnated  linca  Iba  ma-  and  pnttaclioo.     Hant-  Si.  Tr.  11  toI.  p.  lU 
MttiaUe  watoM  in  the  2S  Ed.  III.  Anrclea  of    impeaehnmii    w«i'    pirpand 

<t)  AoD  Bolajra  was  soBTiotad  of  hj^  tna-  ^ainat  Qiuan  Catbenae  Pair  fee  ba^aav-  ■• 
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Tlie  husband  of  a  ijveen  regnant,  bb  Prinm  Oemgtot  DwrmiBrfc  wm 
Ui  Queen  A  line,  is  lief  subject :  and  may  l>eeuTTty  orhi^Ti  Ireikoh  agMJiW 

her :  bui,  in  the  insUm^^e  orbtinJU^altnlitlelity,  be  w  hoi  ■iibjectH 
1*223]    Unht  same  penal  'rertrictiau :  for  wUch  the  reason  ■eeiii»to  b« 

that,  ir  a  queen  consort  is  vnraithful  to  die  royal  bed,  thia  may 
debaae  or  baatsrdize  the  beira  to  the  crown  ;  bm  no  luoh  dan^r  can  Im 
consequent  on  the  infidelity  of  the  husband  to  to  a  queen  repiaau 
/  A  queen  dowager  is  the  widow  of  the  king,  and,  at  such^  esiojs  jmoel 
'of  the  privileges  belonging  to  her  as  queen  consortj  But  it  is  not  high 
treason  to  conspire  her  death,  or  to  violate  her  chkstit}r,  for  the  same  rea- 
son as  was  before  alleged,  because  the  aucceesion  to  die  ctvwn  is  not  - 
Ihweby  endangered.  Yet  still,  pro  dignilatt  rtgali,  no  man  can  marry  a 
queon  dowager  without  specif  licence  from  the  kirig,  on  pain  of  ArfeiUDg 
his  lands  and  goods.  Thui,  Sir  Edward  Coke  (a)  telta  us,  was  enacted  ia 
pwiiamant  in  6  Hen. VI.  though  the  aiatute  be  not  in  print  (9^  But^ah*, 
though  an  alien  born,  jhall  atill  be  entitled  to  dower  aft^i^  the  UngV^iK 
mise,  which  no  o'lher  alien  is  (2).  A  qiieen  dowager,  when  inarnea  agvin 
to  Q  subject,  doth  n otiose  her  regal  dignity,  as  pncreSBea  dowagerdo  ueii 
peerage  when  Oiey  marry  commoners,  for  Catherine,  queen  dowager 
of  Henry  V.,  though  sho  married  a  prime  gentleman,  Owen  ap  Mere- 
diA  ap  Theodore,  commonly  called  Owen  Tndor,  yet,  by  the  name  o( 
Catherine  queen  of  England,  maintained  an  action  against  the  Bishop  of  . 
Carlisle.  And  so,  the  queen  dowager  of  Navarre,  marrying  with  EdnMwd 
ecrl  of  Lancaster,  brolher  to  King  Edward  the  first,  maintained  an  acdan 
•f  dower  (after  the  death  <tf  her  second  huaband)  by  the  name  of  qusaa 
of  Navarre  (c).  f 

/  The  prince  of  Wales,  or  heir-apparent  to  the  crown,  and  also  his  royal 
Wnsoii,  and  the  princess  royal,  or  eldest  daughter  of  the  king,  are  likewisa 
peculiarly  regarded  by  the  taws.)  Tor,  by  sutuie  25  £dw.  III.  to  com- 
pass or  conspire  (he  death  of  the  former,  or  to  violate  the  chasti^  of  eilhei 
of  the  latter,  are  as  much  high  treason  as  to  conspire  the  death  of  the  kinfj, 
or  violate  the  chastity  of  the  queen.  And  this  upon  the  same  reaaoa  as 
was  twfore  given :  because  the  prince  of  Wales  is  neit  in  succesaton  to  th* 
crown,  and  to  violate  his  wife  might  taint  the  blood  roval  with  tiastapdy 

and  the  eldest  daughter  of  the  king  is  also  uone  inheritable  1u 
[*224]    the  *cTOwn,  on  failure  of  inane  male,  and  therefore  more  respect* 

ed  by  the  laws  than  any  of  her  younger  sisters  (10),  ineomudA 
that  upon  this,  united  with  other  (feodal)  principles,  while  our  military 
tenures  were  in  force,  the  king  might  levy  an  aid  for  laajT^ing  his  eldett 
daughter,  and  her  only.     T^^Jieir  apgarent  to  the  crown  u  Usually  made 

M*lnM.M.   SMSntT^tbcrMLn.  MlaM-M. 

<*)  Ob.  Uu.  II. 


■feMunio*  l»  oontnn'ul  lb*  tlMolocinl  dm-  133,  nri,  th*t  do  «nch  alMuts  san  be  (nont. 

triiiM  a(  ihe  kin>  i  but,  I7  Ur  daiMiily  ud  Lord  Coiit  there  rrfun  to  it  bj>  8  Hrn.  VL 

■Mna,  At  h«a«l  the  dMina  of  har  eoe-  No.  T.,  in  3  [niL  IB  1  bj  6  Hen.  VI.  No.  II. 

aits,  ud  ngmined  the  airertion*  of  ihit  c*-  In  Riler'i  dicTarl.  it  »  calidd  S  Hen.  VI. 


(10 
tolw 


Aftialni  a.   imiinchmtnt  f«  high  tnum  to  Iw  eiifmled  10  Iho  priaaOM  rojml  •hen  ah* 

mn   eihihited   kninil  tlxnrietuu  •iumo  of  kad  founger  Imthers  !i>in|[,  for  the  lUiieal 

Ou.  I    fpam  wak.1  ahe  aaied  bnaaU  by  >■  llMir  wivei  miiai  inhtrii  the  anwn  br^on   tk« 

•m^  in  FnnM.     T  f/tma,  10.  blue  of  Ihe  prineau  ray j|,  jret  llnii  'durfHf 

m  Hi.  Haqn*^  la  a  mu  M  Co.  Litt.  ii  boI  piotaoUd  l?  *ba  aUlU*. 
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f  pnwa  of  W«1m  (11)  »nd  w\  ot  Chester  (12)  bjr  apecial  crmtion,  >nd 

»«ttUure  (13) ;  but,  being  iho  king's  eWeat  6oii[l4),"heis  by  inhe 

duke  of  Coiawall,  without  sjiy  new  cieuiion  (15). 

(Jtlltelkl.    SM.TK.<irHan.t,>. 

Ill)  Thi*  UBalioii  hu  Ml  Men  oonfiDwl  lub^aci. 

to  the  heiruppBreni.  for  both  nuren  Marr  and  In  iht  3th  Hfnrj  IV,  ihi  lecnnd  ni;n  altn 

Hcen  Eliubcth  vrcm  iimt«l  by  thsir  hlhar  (he  ereirtiofi  of  tha  duchr.  ih«r«  ii  ■  nomd,  is 

IhuirT  Vlll.pnaecanoCWBlw.aaohuflhni  which  priwa  Hcmt  mkn  ■fimiittir  part  at 

tt  Ibc  liiuc  (the  tulei  ancr  the  illMiiituBlion  ihB  duchy  Imidiiaiheeuuntesairfllunlinfdnn, 

of  MiiyJlMing  heirpKsuin^ireuith*  crown,  ind  the  neon)  Blum.  Ih't  been usa  th*  princ* 

I  ttamt.  1 1  J.  ia  Wilkin  age,  *j  that  in  law  hi*  irant  u  art 

Edwaid  IL  «u  Iha  finl  priaM  oT  Wain  affsoiual  lo  uti  a  uire  aHaie,  h*  ■ball  pMfa 

When  hill  fnlhcr  had  lubdunl  the  kingdoin  of  hii  failh  beTon  <hc  king  and  all  the  loidi  of 

Walea.  he  jinmiianl  Ihe  peopte  of  Ihitt  eoaa-  parHnnmrt,  ihsl  whea  he  attaim  hii  full  ag«. 

By.  ufan  Bl»*UMi  «f  iliaif  aubMaMon,  W  jiw  k>  ahall  gnut  a  nn  saUis  apinat  himaalf 

tttem  apnoeewho  hadbeen  harn  ■moni  ihem,  and  liii  hEira;  and  that  hii  ihree  Urolhera, 

and  who  could  apeak  no  other  hinguaxa.  ThDnoi;  John,  and  Hurnphiey,  ahall  in  lika 

Upon  thair  Hqaieateme  with  thia  laaallftd  maann  pledge  tbalrliiik  to  eonfini  tha  aaiiM 

tMut,  ha  (Dofamd  ibe  pnaaipalily  o[  Walaa  aatale,  a  (umJ  uBngm,  fiu  XMiu  iijni*,  «H 

upon  his  ipcond  ion  Edwanl,  then  an  infant,  (i  di(  Dackt  Us^iui  cimital  n  fmiri  nnw,  i[  it 

Edwanl.  lij  the  death  of  hia  eldeM  brother  ahmild  >o  happen,  which  God  fcriiid.  thai  tha 

AiroMo.  hecama  hail  V>  Ibt  eiwwa,  aad  fnm  aaid  dndi]'  ikoald  aner  torn*  iniD  their  bnndi, 

Ikat  time,  this  honour  ku  bean  appiaphated  aad  ihereuiioit  ihey  ajl  mwla  a  fntaniM  and 

onlT  to  the  eldeai  aoiu  or  eldeat  daujhlen  of  took  an  rath  to  ttiut  effect.     Rot  Pari  S  Hen. 

Iba  kinca  of  Bagland.     9  Mum  M3.  lV.Na.4. 

(la)  Tba  MrUoB  of  Cbaaur  wa*  OMa  alao  Bui  tha  aaeaMi  aan  would  no-  noaaad  U 

a  priacipalitir,  erected  into  that  lilla  br  pailia-  tha  dukedom,  if  hia  eldar  broiltar  Jefl  iiaue ) 

ttTat-Jnlil  Rich,  ir.,  wherein  it  wa  abootv  inlhat  caaeil -ouhl  rCTert  lolhaert>»'n.     Tha 


id  intheflraiof  Heniy  ITi^althoujhtho  pear*  from  a  gteul  rariciy  of  reoordi,  ^w  ii 

■  hath  naaallv  b«an  lincia  giren  with  JCra  »Ht  d«  ni*  tBnflttim,  t'—t  a—tmr, 

neipalily  of  Walaa.     &U.  Tic  t^ijm.  cm*  mi  MnviaW  jknn  pntdmH  da  TtUbm 

1.  f  BagUlimJvinal  duct  <U  ConmBadi.    Rot 

,..,  Thai  ia,  bj  hlten  patent  under  tha  Pari.  B  Hen.  V.  No.  30, 

p«M  aaal  of  England.  In  a  ehsiui  of  lirer^  of  Ihe  daoln  ay  Bd. 

(14)  Lord  Cuka,  in  tha  Pnnca'a  aaaa,  ia  IV.  lo  hia  eldeal  aon  piince  Edwanl.  recited 

■      -  ■"  ■    ■    »d>ajiced.  that     ' ...... 

deacend.  upon  ' 


laaly  ad'ajiced,  that     in  the  roUa  of  parlian 
_ ..  J 1 ..    _      Tt  of  tha  p 


laalK  of  ma  kMa'a  fint.ban  aoa,  tg  the  nid  rtgim   Axglim  p 

BUaal  Ihor  Jl>inf.     Bat  thia  poaition  ia  ba-  majtrit  atipit  ptr/rclm  prammimnir  aiaoi,  iii 

ynnS  all  ronlrOTeny  erroTieoua.     Lord  Hard-  quad  librrarioarm  lUcii  ducniuj  ta  ttnc  i  nabit 

wkka,  in    Lioraai  a.  Kolndan,  )  Vm.  IH.  ^rrrMlaaal  0*78*  it  jttn  fhiam  iMaaal  <M 

kaa  obaaned,  "  That  iha  eUaat  am  of  Aa  n  aunui  «  Kanu  »ai>raiii  aiobi  tlr^ajuif 

kiH  of  EngUnd  takes  the  duehy  of  Cora-  KnI.     Rol.  Pari.  13  Ed.  IV.  No.  11.     Fiom 

w^  ai  pnim^ninif  ;  ahhaugh  lord  Coke  at  thia  and  from  oiher  anihoriltea  it  foliowa,  that 

tha  end  of  the  Priara^  eaaa  aaya  otharwiie.  a  Duke  of  Cornwall  ia  bom  of  full  aga,  or  ia 

Bui  ihia  Kaa  not  the  point  Ihara,  being  only  aabject  10  so  Diioonty  wiih  napectio  hia  en 

an  i>tH«fTjt]3n  of  hi«  own,  and  haa  arer  lince  joyment  of  the   poaaesainni  anneied  to  tlut 

baea  hetd  a  rqiiialw  of  tbw  great  aian.     Ma  dukMoB. 

waa  alao  iniauken  in  the  fast,  in  aayini  that        Tbia  la  a  auange  apeciaa  of  iDheriianct. 

Hrory  Vlll.  wai  not  duke  of  Camwali,  be-  andpsaiaiia  ia  the  only  mnileordearent  »hic!i 

eauxe  teA  jirimtgrml<a  1  for  lord  Baoon  in  hia  depenih  upon  the  authnriiy  of  a  ilni'ita.     tn 

hinory  .if  Henry  VII.  afiinna  the  contrary,  that  tha  Prinoe'i  caae.  nported  1^  lord  Coke.  th>i 

ibi  d'lkerlom  devolved  to  him  apom  ifcadaaih  guealion  waa.  whether  the  origina.  gnni  i<i 

af  Arthur;  and  ihii  ia  by  ajfieal  lawyer,  and  toward  the  Black  Prince,  who. wan  created 

who  muiI  hate  kiakad  ioio  it,  aaha  waa  than  in  Ihe  II 

allifmey  or  aoticilor  general."     ^t  thia  point  who  wu 

■ai  aoletonty  determined  ia  1613,  upon  the  duke  of  Normandy,  had  tha  a        ...,.,. 

dniihaf  prince  Heniy  the  eldeataonoFJamei  fiameat.  or  waa  an  honour  (onfrrTrd  by  th 

I.  in  the  caae  of  the  dachy  of  Cornwall,  ^  king's  charter  aloneT     If  Ihe  latter,  Ihe  tiin 

report  of  which  is  inaened  at  length  in  Col.  tniioa  would  hate  been  mid,  aa  nnthing  le* 

hn'i  Proceedinga  on   Baroniea,  p.  148.     In  than  Ihe  power  of  parliament  can  alter  th 

Kkieh  il  w  IS  reaolTad  Ihat  prinoe  Cbaitaa,  the  eataliliahed  rulea  of  deacent.     But  notwiik 

Un^  aiwond  aoa,  waa  duke  <^  Contwall  by  atanding  it  ia  in  the  foini  of  aehailer,  it  wa 

'■h>ri  ance.  held  lube  an  act  of  the  Irgialatur*.     It  oon 

n  n  ntm  atnnge  that  laid  Coke  ihould  cAuiea.prr  ipauni  rtgim  i>  Mm  cnuUniaiia 

barr  Kllen  into  ihix  miaiakr,  «  the  contrary  pv[in)iK<ilD.t 
t|>pex.ii  from  aknoat  every  record  npon  tha         (13)  llie  king'a  eldeat  lirini  aan  aaa  mia 
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The  rest  oC  the  roysl  family  may  be  considered  in  tiro  differr-nl.Iigtit^ 
accgrding  to  the  different  senses  in  which  the  term  royal  familji  i;.us^d. 
The  larger  sense  includes  all  those  who  are  by  any  possibility  inherLSftble 
to  the  crown.  Such,  before  the  revolution,  were  all  tKe  descend^nt^ofWil- 
HanTThe  Cimqueror,  wTio  had  branched'  into  an  amazing  extent,  byiuteN 
marriages  with  the  ancient  nobility.  Since  thejevohition  sjidact  of  setllo- 
■neitUit  means  the  pratestant  issue  of  the  Princess 'S6^!^ ;  now  compara- 
tively few'ln  liiimber,  but  which,  in  HWHess  of  time,  may  pOMibly  be  as 
largely  diffused.  .  T^e,  more  confined  B.ense  includes  only  ^jgse,  who  are 
within.a-caitain  degree  of  propinquity  to  the  leigaine  pcince,  anTto'wKoDt, 
therefore,  the  law  pays  ttlT'AXtniOMrnary  regard  and  respect ;  but,  aTtci  ' 
(hat  degree  is  past,  they  fall  into  the  rank  of  ordinary  subjecta,  and  ar« 
Midom  considered  any  farther,  unless  called  to  the  succession  upon  failur* 
of  the  nearer  lines.  For,  though  collateral  consanguinity  is  regarded  in- 
definitely,  with  respect  to  inheritance  or  aucceBsion,  yet  it  is  and  can  only 
be  regarded  within  some  certain  limits,  in  any  other  respect,  by  the  natural 
conUituiion  of  things  and  the  dictates  of  positive  law  (e). 
/^  The  younger  sons  and  daugfaters  of  the  king,  and  other  branchea  of 
he  royal  family,  who  are  not  in  the  immediate  line  of  auccesHion,  were 
therefore  little  farther  regarded  by  the  ancient  law,  than  to  give  them  to  a 
certain  decree  jnecedejvce  .before  all  peers  and  pl4)lic  officers,  as  well  occlo' 
"  •'  '  siastTcar'as'iempon^.  This  is  done  by  the  stai'utB  31  Hen'  VTll 
{*235]  c.  I  Cr,'*whic7t  "enacts  that  no  person,  except  the  king's  children, 
shall  presume  to  sit  or  have  place  at  the  side  of  the  cloth  of  estate 
in  the  parliament  chamber ;  and  that  certain  gre^  officers  therein  named 
ahall  have  precedence  above  all  dnkes,  except  only  snch  as  shall  happen 
j»  be  the  king's  son,  brother,  uncle,  nephew,  (which  Sir  Edward  Coke  {/) 
explains  to  signify  grandson  or  rupos),  or  brother's  or  sister's  son.  There- 
fore,  after  these  degrees  are  past,  peers  or  others  of  the  blood  royal  are  en- 
litleil  to  no  place  or  precedence  except  what  belongs  to  them  by  their  per* 
wmal  rank  or  dignity :  which  made  Sir  Edward  Walker  complain  {g),  that 
by  the  hasty  creation  of  Prince  Rupert' to  be  duke  of  Cumberland,  and  of 
the  Eai^  of  Lenox  to  be  duke  of  that  name,  prevknu  to  the  creation  of 
King  Charles's  second  son.  James,  to  be  duke  of  York,  it  might  happen 
that  their  grandsons  would  have  precedence  of  the  grandsons  of  the  duke 
of  York. 

Indeed  under  the  description  of  the  kingS  ehildrm  his  grandsom  are  held 
to  be  included,  without  having  recourse  to  Sir  Edvrard  Coke's  interpreta- 
tion of  nephevB ;  and  therefore  when  his  late  majesty  King  Geoi^  II, 
created  his  grandson  Edward,  the  second  aon  of  Frederick  pnnce  of  Walea 


ponanioiii ;  and,  eiecpl 

__..,.      .     o  boiiefie««.  tr»ie»  je.i«- 

;  on  the  ac-  niH;  midc  bf  (he  kin(  an  Toidililc  b;  tcin 

eemun  oi  aucn  auiu  u  ine  crown,  the  duaby  Acw,         <-.<'.  >  -i 

««■  in  Ihe  kin);'!  eldml  Kin  liTing,  uid  heir-  Ste  C 

•ppartrnl.     But,  if  ih^ie  Iw  no  Mctt  aon  ind  Ci.  Cb.  21S. „.       . 

Iieir  niiiiannt,  lfa«  ilukrdom  renuini  utitli  tba  maks  b;  tha  kini  ahull  be  gowl.  ut  Mai.  31 

linz.  ihc  heir-pmumiitivC  in  no  caaa  bring  Q.U.c.  10.     If  l^  eldril  aon  dir,  anil  Iratr 

tnlilleri  Id  Ihc  diiknloui.     Se#   1   Vei.  id*,  a  am,  aucb  aon  would  out  takr ;  but  tW  iliuih) 

Collm'i  But.  148.    The  rule  laay  br  ahortlj  lerarta  lo  ths  crown.    And  there  ii  no  mioa 

Mated;   uoiil  a  ptinoe  ha  bn|n.  the   king  ta  
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brMsed,  <Itik«  of  York,  and  referred  it  to  the  hoiue  of  lords  to  letttn 
Bia  jiact  and  prrcedence,  they  certified  (A)  (hat  be  ought  to  have  placn 
un  to  the  )«te  duke  of  Cumberland,  the  then  king's  youngest  son  ;  end 
dut  be  might  have  s  leat  on  the  led  hand  of  the  cloth  of  eataie.  But 
when,  on  the  ecceesion  of  his  present  majesty,  ^oae  royat  personages  ceas- 
eil  U>  take  place  as  the  cMtdren,  and  ranked  only  as  the  brother  and  utuk,  of 
ihe  king;  ifaey  also  left  their  seats  on  the  side  of  the  cloih  of  estate  :  >o 
Ihat  when  the  duke  of  Gloucester,  hie  majesty's  second  brother,  took  hie 
Ka.t  in  the  house  of  peera  (i),  he  was  placed  on  the  upper  end  of  the  earl'a 
bench  (on  which  .he  dukes  usually  sit)  next  to  his  royal  highness  the 
duke  of  York.  And  in  171S,  upon  ft  question  refened  to  all  the  jiidgee 
by  King  George  I.,  it  was  resolved,  by  the  opinion  of  ten  against  the  other 
two,  ilat  the  education  and  care  of  all  the  king's  grwiclchlklren  while 
minors  diil  belong  of  right  to  his  majesty,  as  king  of  this  realm,  even  dur- 
ing their  father's  life  (i)  (16).  Qut  they  all  agreed,  that  the  care  and 
approbation  of  their  marriages,  when  growD  up;  belouged  to  the  king  iheir 
grandfather.  And  the  judges  have  more  recently  concurred  in  opinion  (1), 
(hat  this  care  and  approbaiion  extend  also  to  the  presuniptive  heir  of  Uie 
:town ;  though  to  what  other  branches  of  the  royal  family  the  same  did 
axiend,  they  did  not  find  precisely  determined.  The  most  frequent 
jistances  of  the  crown's  interposition  go  no  "farther  than  ne*  [*226] 
pbewB  and  nieces  (m) ;  but  examples  are  not  wanting  of  itsreachinj; 
to  more  distant  collaterals  (n).  And  the  statute  6  Henry  VI.  before  men- 
tioned, which  prohibits  the  marriage  of  a  queen  dowager  without  the  con- 
sent  of  the  king,  assigns  thb  reason  for  it  (17) :  "  because  the  disparage- 
ment of  the  queen  shall  give  greater  comfort  andexain[de  toother  ladies  of 
estate,  who  are  of  the  blood-royal,  more  lightly  to  disparage  themselves  (e)." 
Therefore  by  the  statute  28  Hen.  VIII.  c.  18,  (repealed,  among  oibei 
ilamies  of  treasons,  by  1  £dw.  VI.  c.  13,)  it  waa  made  high  treason  for 
any  man  to  contract  marriage  with  ^e  king's  children  or  reputed  chil- 
dren, his  sisters  or  aunts  ex  parte  p<Uema,  or  the  children  of  his  brethren 
or  sisters  ;  being  exactly  the  samo'  degrees  to  which  precedence  is  allow- 
ed W  Ihe  statute  31  Hen.  Vlll.  before  mentioned.  And  now,  by  statute 
12  Geo.  III.  c.  11,  no  descewlaot  of  the  body  of  King  George  11.  (other 
than  Ihe  issue  of  ptinceeses  married  into  foreign  families)  is  capable  of  con- 
tracting matrimony,  without  the  previous  conseitf  of  the  king  signified 
under  die  neat  seal ;  and  any  marriage  contracted  without  such  consent 
is  void.     Provided,  that  such  of  the  said  descendants  aa  are  above  the  age 

dU  LonVituin.  H  Apr.  ITSO. 
(f)  l<vl>>  JoBiii.  IB  Jin.  ITSS. 

1»  Ponme.  Al.  m-*«.  ». 

<ft  LNdi*Joum.SSP*ti.  ITT*.  (■)  Tognmlm^ai;  nndv  Edwud  It.  S  Rnn. 

ImSHIbHiduUwIniuncuelwdlnPatlaKiM  KS.SM.    TeJirM  awu:  andu  Eilivinl  jL  I 

hnd)  tM  trullm  and  fitfcrt;  under  hini  Ed-  Rym.  177.    To  Hmitf  anil  Itirrf  »>ru;  iBdn 

"""      1. 411, H).  US. 111.  MB,  H<         ""     ""                             -              -     - 

■a."' 

-n.  **!:— un . 

•lUai!    under  Honr;  V||.    LI  Bym 
Iwu4  L    nfml  In  ganan) ;  andsr  Bkh 


*w4>ll.4K]>ni.3V^«U,4ll,HI,  MJS.lll.  MB,  Edmie  [II.  t  Rjin.  TSS 
Kl'-uiiXrIlHiTV.  (RTin  71tJ,TII,T4l:— nn-  RrDi.tU:— under  Hhi,} 
j_,..       ....A.        i—  ...  .^  ^,  ^^^    d«rH«irTVII.J»Rym.-- 


4ir  llnin  TUI.  IS  An,  MS.  «tt :— undar  Ed-  bMh,  Cui6d.ADn.A.D.IMI*.    To  AHrUcouiu; 

■•flT[.>S:.Tr.S,B.  Tor  iHpknM  and  ■<«<>,'  under  Honr;  V|i.    LI  Bym   1».    Tu  iLie  Mi»^ 

B4ar  HanrrnL  t  Rrm.  BM .-^undar  Edwu4  C  r*i>al  In  ganan);  onder Hkhard  11.  7  Rrm.  T87.  ■ 

1  Rrn.  MB  -undei  Ednrd  Ul.  SRfa.MIi—  (a)  RU.FIu.  Pul.STl. 

{it)  Tlw  nuitontiei  and  u^mrnia  a{  iha  Ihe  auibority  of  tha  deeition.     Sea  Narg.  Si. 

l—JiwaMim  fudges.  Priec  and  Byre,  are  M  Tr.  11  vol.  SS5. 

MiBd&i(enl,IhaIifthiai]UFaiianWanaen  (17)  The  ocauion  oT  this  alalute  via  lb* 

•a^  thr  judiei   vara  indispnid«nl  of  tba  miiniaia  of  Calbaiiae,  iDathar  lo  Hear}  VL 

m«a.  oaa  oould  hare  been  inclined  to  hira  wiih  Ofien  Todor,  s  pntiu  gantlemea.     ^»* 

Mtftami  Out  lincchty  af  Lhe  aiher  ten.  and  P.  813. 
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ol  twen^-fire  jiMf ,  sfW  a.  twelremonth'*  notics  gjvftn  »  (ha  king's  privf 
cuuncil,  contract  and  solemnize  marriage  wit}ioui  the  consent  of  ihe  crown; 
unless  both  houses  of  parliament  shall,  before  the  expiraiion  of  the  said 
fear,  expressly  declare  their  disapprobation  of  such  intended  maniage. 
And  all  persons  solemnizing,  assisling,  or  being  iffeseni  ax,  any  such  pr(H 
hibited  marriage,  shall  incur  th«  penalties  of  ihAtaUiie  of  pr«inuiur«. 


OF  THE  COUNCILS  BELONGING  TO  THE  KING. 

Thb  third  point  «f  view,  m  which  we  srv  to  consider  the  king,  is  with 
regard  to  his  councils.  For,  in  order  to  Bsaist  him  in  the  discfaaigB  of  lua 
duUea,  the  maintenance  oOtlii  dignitjr,  and  the  exertion  oT hisjprerogatiTe, 
ihe  law  huh  assigned  him  a  diversity  of  councils  to  advise  mtGT  ~ 

I    I.  The  first  of  these  Is  tho  high  court  of  pvliamantj^^ivhereor  we  have 

I  already  treated  at  Urge.  . 

/    3.  Secondly,  the  peers  of  the  realm  are  by  their  birth  hereditary  copn- 

'seliorsof  the  crdtni.ltnd  nitty tts'eaDedtbgelher by  the  king  ioTniparttKeiT 
advice  in'  a1I  miitterB  of  importance  to  the  realm,  either  in  time  of  parlia- 
ment, or,  which  hath  been  their  principal  use,  when  there  is  no  parliament 
in  being  (a).  Accordingly  Bracton  (6),  speakingof  the  ttobilityof  histime, 
tars  (hey  might  probahiy  be  called  "  eonsules,  a  eoiuulenda ;  regea  enim  tala 
twi  aasoeioHl  ad  eonsaUndum."  ,  And  in  our  law  books  (c)  it  is  laid  down, 
that  paers  are  created  for  two  reasons :  I,  ad  cojuttlendum,  2,  ad  deJenJen- 
dvm  r«g«m:  on  which  account  the  law  gives  them  certun  great  and  high 
privileges ;  such  as  freedom  from  arrests,  die.  even  when  no  parliament 
M  sitting :  because  it  intends,  that  they  are  always  assisting  the  king  with 
their  counsel  for  the  commonwealth,  or  keeping  the  realm  in  safety  by 

their  proweeb  and  valour. 
[*228]  'Instances  of  conventitms  of  the  peers,  to  advise  ^e  king,  have 
been  in  former  times  very  frequent,  though  now  fallen  into  disuse 
by  reason  of  the  more  regular  meetings  of  parliament.  Sir  Edward  Coke 
(rf)  gives  lis  an  extract  of  a  record,  5  Hen.  IV.  concerning  an  exchange 
of  lands  betvreen  the  king  and  the  earl  of  North tnnberland,  wherein  the 
value  of  each  was  agreed  to  be  settled  .by  advice  of  parliament,  (if  ai^ 
NtHMild  be  called  before  the  feast  of  Saint  Lucia^  or  otherwise  by  advice 
of  the  grand  council  of  peers,  which  the  king  promiees  to  asserabie  before 
the  said  feaat,  in  esse  no  parliament  shall  be  called.  Many  other  instaucea 
of  this  kind  of  meeting  are  to  be  found  under  our  ancient  kings ;  though 
the  formal  method  of  convoking  them  hod  been  so  long  left  off,  that  when 
King  Charlee  1.  in  1640  issued  out  writs  imder  the  great  seal  to  call  a 
great  council  of  all  the  peers  of  England  to  meet  and  attend  Ma  mnjeaty 
at  York,  previous  to  the  meeting  of  the  long  parliament,  the  Earl  of 
Clarendon  {t)  mentions  it  as  a  new  Invention,  not  before  heard  of  ^  that  is. 
as  he  explains  himself,  ao  old  that  it  had  not  bem  practised  in  some  hii»> 

taj  Co.  Lilt.  110.  '  (4  1  IM«.  lUl 

ML.i,e.S.  MBM.k.t. 

lei  T  R*p.  M,  8  lUp.  W,  II  Kap.  M 
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faBitTytSR.  But,  though  diera  had  not  so  long  befon  bera  sn  instsnce, 
aor  bu  there  been  asj  flincs,  of  usembling  them  in  ao  Bolenin  b.  manner, 
jat  h)  cues  of  emei^ency  ois  p«nce«'have  9t  aeveral  tnws  thought  pn^>er 
to  nil  for  and  conanlt  u  amy  of  th«  nobility  u  could  eaaily  be  got  to- 
ptfaer;  u  waa  pimcdarly  the  ease  with  King  JanMe  the  second,  after 
Ae  landittg  of  tlw  phnc«  of  Onngs.  aikl  with  uie  prince  of  Orange  hin- 
tdt,  bdiore  he  cal^d  Au  coarantioa  periiameM,  wUoh  »AerwaidB  oallad 
him  10  the  throne. 

Beai^  this  general  mestsog,  it  is  naaally  loakad  vipon  tobethsrigluof 
Buh  panicolar  peer  of  dia  raidin  to  deaund  na  audience  4^  the  king,  m1 
la  Ity  before  him,  with  deo«sicy  and  napaet,  such  awnira  as h»  ihall  jndg* 
of  imponune  to  the  public  weaL  And  lhar«fora,  in  the  MJgn  of  Edwasd 
11.  it  was  nade  an  artide  of  ■npoacfamBnt  in  ^diamant  agaiaat 
*the  Iwo  Hugh  Spenofln,  father  nid  aon,  for  whiah  ^ey  w«re  f*239] 
bnUiad  the  kingdom,  "  ikat  tboy  by  thwir  aril  ccfvib  would  not 
wier  the  great  roen  of  the  raalm,  the  kinc's  giaod  cotmseUora,  to  apeak 
with  the  king,  or  to  cMDe  neac  hiiBi  btti  ooTy  in  the  praaenoe  and  heaiiog 
of  iW  Mid  Hu^  the  father  and  Ha^  tho  son,  or  one  of  them,  and  at 
ibeii  viU,  and  acoordiog  io  mch  things  aa  [deaaed  them  (/)." 

icording  to  Sir  Edward 
„.,        ,     „  mattera.  I  And  this  ap- 

pears frequently  in  our  statotee,  particularly  14  Edw.  III.  c.  5,  and  io  other 
books  of  law.  So  ^al  when  the  king^  ootmcil  ia  tqeotioaed  generally,  it 
nnat  be  defined,  particnlanaed,  and  undentood,  ««eafMfutn  mbjtetant  »ua»- 
tiom;  and,  if  the  aubject  be  of  a  legal  nature,  ^len  by  the  king's  council  ia 
anderaiood  his  council  for  matters  of  bw,  namely,  hb  jndges.  Tfaeicfbro 
when  by  atat.  16  Ric.  II.  c.  5,  it  was  made  a  high  oRence  to  import  into 
tHii  kmgdom  any  papal  bdlsB,  or  otk^  procesaes  from  Ro^e ;  and  it  was 
eoacied,  that  the  olfcndera  ahcndd  be  attaehsd  by  their  bodHea,  and  bronfrht 
bsftn  the  king  and  hia  comctl  to  answer  for  such  offence ;  here,  by  the 
upressiou  of  the  king's  cmowi/  were  underalood  Ata  king's  judges  of  hia 
mntBDf  justice,  the  subject  matter  boiMg  legal ;  ihia  being  the  geneca] 
ny  of  interpreting  the  word  eoasetl  (A)  ( 1). 

4.  But  the  principal  council  belonging  to  the  king  is  bis  privy  council, 
'hich  is  generally  caUed, by  way  Qf  eminence,  t^'counnl.  And  this,  ac- 
cording to  Sir  Edward  Coke's  description  of  it  f i),  is  a  noble,  honourable, 
and  reverend  assembly,  of  the  king  and  sncfa  as  ne  wills  to  be  of  Ms  privy 
councQj  in  the  king's  couyt  or  palace,  j  'J'*'^  '"PS!*  *'"  i"  '''^  s*"'*  consti- 
"'"^..^f.'^.Il'^^.'^O'f^BB'iof  :)»>'^  t^  ^^  reguktes  iheir  number,  which 
(^ucient  time  waa  twelvf  or  ^rsabouta.  '  AlUrwards  it  increased  to  as 
higG  a  number,  that  iswasTound  inconvenient  for  secrecy  and 
iii^h;  and  "therefore  King  C^arlea  the  socond  1679  Umit-  [*230] 
•d  U 10  thirty ;  whereof  fifteen  wen  to  be  the  principal  offioen  of 
.lUle,  and  those  to  be  coimsellors,  virtute  ofieii ;,  and  the  other  fifteen  were 
composed  of  ten  lords  and  five  commoners  of  the  king's  choosing  [k). 
But  since  that  time  the  number  has  been  much  augmented,  and  now  coh' 


uKu  wiu,  aim  iLuuuiuui|j  iu  buuu  uuji|^  iib  ^oaseu  luniu  \j  f. 

/  3.  A  third  comicil  belonging  to  the  king  are,  according  to  S 
'CiiKF(;^Tiisjlid^Ar  the  courts  of  law,  for  law  matters.  I  A 

pears  frequently  in  our  statotee,  particularly  14  Edw.  III.  c.  5,  a: 


A 


[fl  1  lut.  II 


if)  TsniFk>i  Mbbi.  Yut.  I 


(1)  A  weQ  ^nd>il  Jants  hnbcciosM  op-  ibort  <t  vary  aiUiMiiie  jUTUdiotion,  and  im 
■aihiiinurpraLiluiii  of  Um  itonl  bf  Ur.  Com-  anwhiah  anlaequsntlT  paw  IbiMWt  ofdJiMi 
idn.  *ho  appruB  la  appntieiid  it  to  naan  ■     nf^aai  — — i.-— i— 
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umea  indvnnlia  (2).  At  tli«  nme  tint*,  abo,  (Im  aacanit  oSoo  mt  t«d 
pnsident  of  the  mnibcU  wu  lerired  in  the  penon  (tf  Anthonj  aul  rf 
ShmAabuiy  (3) ;  an  oflicw  that,  by  the  atuiMe  of  31  Hen.  VIII.  e.  10,  hw 
precedemce  next  after  the  lord  chutcellor  and  lord  tnanmr. 
/  Priry  opuinellan  are  fno^e  by  t)}t>kii>g'*  .PttiniWioB,^  without  eiJwr 
(  pMerit  or  Kisv^iland,  on  taking  the  tteceaaary  oaths,  they  becwne  imnw 
diMely  piivy  couhaelkm  during  the  life  «f  the  iung  that  chaosaB  dwm,  hM 
subject  to  removal  at  his  discretion. 

As  to  ^afi/HUtioM  of  memben  to  ail  jit.dM-.boari :  any  lUAn)  boia 
■nbjecL  of  Eni^and  is  cajHibTe  of  bfliog.a..ia«nbei:J)£  jSap  -piir^Jco'nhcB, 
taking  the  prcqur  oathn  lor  security  of  the  goveramwit,  and  the  teat  lie 
aacnrity  of  liie  ehurcb;"'  But,  in  order  to  preveM  any  person  nader  fcRigg 
attachments  fima  inaiwwitng  thamaelyaa  tato  thia  itapoctaM  Mnt,  as  hi^ 
pened  in  the  reign  of  King  William  in  Many  iaattmooa,  it  ia  enaotad  by 
the  ad  of  aetilem^  (/),  mt  no  peraon  bom  out  <rf  the  doniinioiia  of  the 
oronn  of  England,  unless  bom  of  Bnriiili  panoUa,  even  though  hanra^ 
■sad  by  patliament,  shsll  be  capable  of  beiag  of  tba  privy  council. 

The  dutf  of  a  privy  counsellor  appears  &om  the  muh  of  office  (m), 
hich  consists  of  seven  articles  :    1.  To' advise  the  kin);  a'ccimlii  ' 

best  of  his  cunning  and  discretion.     3.  To  advise  for  die  kin^ 


which  consists  of  seven  articles  :    1.  To' advise  the  kingVcciH'dinr  tot^ 

best  of  his  cunning  and  discretion.     3.  To  advise  for  die  kinnVi  hoboM 

'  and  good  df  the  public,  without  partiality  through  aflectJ9[i.,  Iqve,jneed, 

dotibt,  ot  dread.    3.  To  keep  the  king's.  couacU-iBCEel.    i^  To  avoid 

comtption.  5.  To  help  and  ttren||thBa  the  exeijulMm  of  what 
[*331}   "shall  be  there  leoolved.    6.  To  withstand  all  persons  who  wotdd 

attempt  the  contnity.  And  lasdy,  in  generaiP  J .' To" "  obawrw, 
keep,  and  do,  all  ihiU  a  good  and  true  oounsellor  ought  to  do  to  His  aoif- 
nign  lord. 

/  T^e  pMcwr  of  the  pTHry  eSHSdl  is  10  iaqaira  into  all  oSencea  agiiinst  the 
I  govemment,  and  to  comnrit  the  offendera  to  safe  cuatody,  in  order  M>  laks 
Uieir  trial  in  some  of  the  courts  of  law.  )  But  their  junsdiction  herein  it 
only  to  incjuire,  and  not  to  punish ;  and  the  persona  committed  by  them  are 
intided  to  their  Aaisat  cor^w  by  atatute  16Cas.I.  e.  10,  aamnch  as  if  coB- 
mitied  by  an  ordinary  justice  of  the  peace.     And  by  the  same  statiilB,  lbs 

(I)  SMt.  11  uid  II  Wm.  ni.  c.  l  (1)  i  Inrt.  M. 

(S)  No  inconircniencs   mtitet  from  the  ei-  eniinei]  rccciTM  ■  nunnmn*  or  meing*  for 

Minonof  Ihnr  itwmbcni,  ■>  Umm«  on);  MMod  ererr  itnndaMxL* 

■rfaa  tra  ipaonJIr  laniiniiiiad  for  ihu  putlom-  (3)  It  uppau*  fRHH  th«  t  Iml  U,  that  tkii 

-    Iw  oceiition  upon  wKicli  Lhelf  ulrice  ■»!  u-  office  enisled  in    ihe  time  of  Jemea  I. ;  fM 

■iiUnc*  (n  nquired.     The  CiMnet  couDoil,  Lord  Coke  u}s,  lb«iB  il,  uid  of  iRcient  tine 

as  it  i*  etUcd,  BHiBBti  of  riKMB  niiuiun  af  faulb  becB,  s  ynaidaM  of  tSo  eouueiL    Tha 

«UIB  whoara  poie  immoJiatol*  hoBOurad  witli  oCca  was  asier  gnAtad  bul  bj  leLier*  pUMI 

Ut  mijeatj'i  confidence,  ind  who  in  lum-  under  Ihe  (real  acftl  iuraalt  Anipfactfe.  and  it 

BMHied  lo  coosull  opon  lb*  importnit  and  ar-  very  aneunt  i  for  Joha,  barikop  of  Norwidi 

diMua  dtidiBige  of  the  aMoalito  autbotitT ;.  via  praaident  of  lb*  Ooaiwil  is  awH  7  n|ii 


*  TIm  nonination  at  panieuUr  peraona  to  jnf  the  otdnanee,  tb«  MCretariea  of  an 

biM  officea  nf  alaU  is  Tulnallr  lo  oonalilute  Ihe  bome  department,  coloniea.  and  I 

them  memben  of  the  cabinet  oreabinat  miait-  aAairt,  the  preaidantof  th«  hoard  of  ec 

ten,  that  ii  to  aa;,  Ike  adminiatnuioii.     TliDt  for  the  aSiin  of  India,  tlie  cbanullai 

b>  "The  dMBat,"  or  "  Adnuniitration,"  u  duchv  of  Lmieaater,  and  the  preaident 

(nneraJly  undentood  the  lord  preaident  of  tba  board  if  trad*.     Bul  even  of  iheai 

cMncil.  the  lordhigh  chancellor,  the  lord  priVv  con  the  attendance  of  aH  of  th — 

•nI,  tie  firatkord  of  dia  OaaiuiT,  the  Aiae^    f ' -— '  ■-----' 

Waodii 

kt  -Old  of  ika  adBinkT,  Aa 

(iJiaatlliiT  Kiffnalikaa^arik«T<LB.I. 
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Br.  aitd  the  ooart  of  raquMU,  both  of  whtoli  GonnMod 

of  priry  couiweUon,  wen  diMolved ;  «im1  it  wm  dectorad  illegal  for  lfa«i» 
to  uke  M^aiauic*  of  anj  raUter  of  pivparty  bolonfing  to  Um  aubjooU  of 
this  hingikim.  But  ia  idanutwa  or  •diiiirmky^cMwes(4),  wUbIi  ^riM 
niof  the  juhsdictivB  of.thiB  kwgdwn;  bihIih  muterajof  limcy  or  idu^ 
ey  («),  being  m  tpecul  flowor  of  the  preiog«tiT*(  wiih  rv^anl  ta  theM,  al- 
though  ibey  may  oreDtiuUly  involvo  qvestioaa  of.  exieaaire  property,  lh« 
priry  council  continuea  to  nave  cogniunce,  baing'  iha  cMut  of  appeal  i» 
inch  caa«a,  or  rather  lite  appeal  liea  lo  the  king's  majesty  hiniaell'  in  coun* 
eil  (5).  Wkenerer  also  a  question  arises  betweMi  two  provinces  in  Ame* 
tica  or  elsewhere,  aa  concerning  the  eximn  of  tiiur  charters  and  the  like, 
die  king  in  his  comKiI  exercises  miginai  jurisdiction  therein,  upon  the  prin* 
ciples  of  feodal  aovereignty. '  And  sO'likiewiae  when  any  person  claims  an 
island  or  a  province,  in  ^e  nature  of  a  feodal  princtpality,  bj*  grant  from 
the  king  or  his  anceateray  the  dstenunntien  tf  Uut  ^ght  belongs  lo  his 
iwjesty  in  council ;  as  was  the  case  of  the  earl  ot  Deih*  with  regard  to 
die  Isle  of  Man  in  the  reign  of  Queen  Elisabeth  i  and  ^e  earl  of  Cudi- 
gtn  and  others,  as  representatives  of  the  duke  of  Montague,  with  relation 
10  the  (slahd  of  St.  Vincent  in  1764.  But  from  all  the  dominion*  of  the 
crown,  excepting  Great  Britain  and  Ireland,  an  appcUsit  jurisdic- 
tion'(in  the  Ual  reaon)  is  vested  in  the  same,  tribunal ;  which  [*232] 
uually  exercisBS  ita  judicial  authority  in  a  committee  of  the 
«huleprit^  council,  who  hear  the  allegations  and  proofs,  and  make  their 
report  to  his  majesty  in  council,  by  whom  the  judgment  ia  finally  giv- 
8n(6). 

The  priviltgtt  of  privy  couiieellors,  ai  such,  (abstraicted  from  their  bo* 
norary  precedence  (o),)  consist  principally  in  the  security  which  the  law 
has  given  them  against  attempts  and  conspiracies  to  destroy  their  lives. 
For,  by  statute  3  Hen.  VU.  c.  14,  if  any  of  the  king's  servants  of  his 
houiebold  conspire  or  imagine  to  tftke  awa^  the  life  of  a  privy  counsellor, 
ilis  felony,  though  nothing  be  done  upon  it.  The  reason  of  making  this 
Ustnte,  Sir  Edward  Coke  (p)  tells  ua,  was  because  such  a  conspiracy  was, 

Cit  before  this  parliament,  made  by  some  of  King  Henry  the  sevenih'a 
usehold  servania,  and  great  mischief  was  like  to  tmve  ensued  thereupon. 
This  eitenda  only  to  the  king's  menial  servanta.  But  the  statute  9  Ann. 
c.  16,  goes  farther,  and  enacts  that  any  perion  that  shall  unlawfully  at- 
tempt  to  kill,  or  shall  uidawfully  assault,  and  strike,  or  wound,  any  privy 
nunsellor  in  the  execution  of  his  office,  shall  be  a  felon  without  benefit  oi 
clergy.  This  statute  was  made  upon  the  daring  attempt  of  the  Sieui 
Cuiscard,  who  stabbed  Mr.  Hariey,  aflerwards  £ari  of  Oxford,  with  k 
penknife,  whan  under  examination  for  high  crimes  in  a  committee  of  the 
privy  council. 


«nier-43«iKnl  t.  Nonladt,  I  Prica,  lia  1  Vu  ^1,  wlHra  the  Jurisdlct 

(S)  Thn  i»,iiiriicl,seaunorjiii>tiee,wliioh    eil  mnd  clunc 


Duiuel-    lubjecl  matter  ibrowl,  ii  lunel; 
'■-  Th<  aiMler  oT  tlw  nlli  ind  llw  ;i 

(fl)  The  BDort  of  prirr  oouneil  eannot  il>-    •dmi 


Th<  aiMler  oT  tlw  nlli  ind  llw  rudgs  oF  Om 
_      ,  '    *ilininlt|r  ooun  an  uiiullj  m»nih»n  of  !!)■ 

*naDMl  imtUn  i  tai  the  eoan  ot  duAccrf 

(K)  Sn  Hot.  a.  I«]  u  tk*  «wI  iTiai  Til.  I.  L 
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f  Th)  thiWuriM  of  fte  ptivy  council  demnds  upon  the  kin^k  p1«esDTet  \ 
md  "he  m»y,  »rheiie«T  he  tUnks  proper,  dischiTf  e  any  pajticulsr  meniGSlr, 
or  (he  wbole  of  it,  and  appoint  another.  By  th*  common  law,  bIw,  it 
wm  dia«>]v«d  ipsofaela  by  the  khig's  demiBe,  as  deriving  alt  it«  authority 
fton  him.  But  mow,  to  prevent  the  incetivenienceB  af  having  nft  cmmev 
in  being  at  the  accession  or  a  new  priltce,  it  is  enacted  by  statute  6  Ann. 
e.  T,  diat  the  privy  council  ehaB  continue  Ibr  six  months  aAer  tin  detmes 
•f  tke  CTown,  mte—  sooner  detwutined  by  the  suceesMDf. 


CHAPTER  VI. 

OP  THE  KING'S  DUTIES 

I  pROCEFD  next  to  the  duties,  Incumhent  on  the  kinf  by  our  constitii- 
don ;  in  copsi(jBMli«i..o(  sift£|i;i,ui'S8^4i5nity^iji^eiwative3^ 
Uished  h^  ,Oie_)awB  of  the  l.aiK^it  being  am^im  yn  iKeTaw^TKatpfBftc- 
lion  an3  subjection  ate"  re cipro cat  toj.'  An^^  tKeBe^TScipfticil  dutiBs'Bre 
what,  T  apprehend,  were  meant'^liy  the  convention  in  1688,  when  they 
declared  that  King  James  had  broken  the  original  contract  between  king 
and  people.  But,  however,  as  the  tenna  of  that  original  conlract  were  in 
some  measure  disputed,  being  alleged  to  exist  principally  in  theory,  and  to 
be  only  deducible  by  reason  ajiJthe  rules  of  natural  law;  in  which  deduc- 
tion different  understandings  might  very  considerably  differ ;  it  was,  afler 
the  revolution,  judged  proper  to  declare  these  duties  expressly,  and  to  reduce 
that  contract  to  a  plain  certainty.  So  that,  whatever  doubts  might  ba 
formerly  raised  by  weak  and  scrupulous  minds  about  the  existence  of  ench 
an  original  contract,  they  must  now  entirely  cease ;  especially  with  re- 
gard to  every  prince  who  halh  reigned  since  the  year  I " 

I     T 

(  Ntc 

[•234J    the  principles  of  nature,  of  *liberiy,  of  reaeon,  and  of  society,  I 

has  always  been  esteemed  an  express  part  of  the  cominon  taw 
fit  England,  even  when  prerogative  was  at  the  highest.  "  The  king," 
aatth  Braclon  {c),  who  wrote  under  Henry  III,,  "ought  not  to  be  subject 
lo  man,  but  to  God,  and  to  the  law ;  for  the  law  maketh  the  king.  I^et 
the  kingtherefore  render  lo  the  law,  what  the  law  has  invested  in  Mm  with 
regard  to  others  ;  dominion  and  'power  :  for  he  is  not  truly  king,  where 
will  and  pleasure  rules,  and  not  the  law."     And  again  (<£),  the  king  also 


hath  a  superior,  namely  God,  and  also  the  law,  by  which  he  was  made  a 
Iting  (I).''  TBxTb  Bracion  :  and  Portescue  also  («), having  (irat  weiTSsHn- 
giiisheohetween  a  monarchy  abscdutely  and  despbiically  regal,  which  is  in- 


TTie  principal  duly  of  ite.king^isit^^oyern  his  pepjjle  a c carding  to law.  ) 
lengihui  xnfinita  out  libera potestas,  was  3i'e"cbn8iitution  o'l  our  GehiTah 
the  continent  (A).     And  this  is  notoniy  consonantia 


giiish< 

(O  L.  I,  e.  8. 


*ell  Hnd  Mnmilj  eipnn-  In  En||l»h :  'T\tt  Uir  i*  Ihe  higtiHl  inherit 

ki:  La  liy  at  a  ptui  SaUt  ince  Khich  Iha  kin|  liu  t  for  bj  tk*  fiwh* 

jai;  tar  ft  la  kg  if  nfm*  hiiracif  and  aH  hii  lubjceli  are  niKnict,  aal 

(  tiUliyiufidi,  if  then  wen  no  hi*,llun  wouU  b*  nnJMt 

— ISHm  vr.63.  kiB| nor inhtrituoa. 
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tn^ced  b]'  conqnest  and  violence,  and  k  p(^ti«al  M  « 
aiaes  from  mutiul  conaent,  (of  which  Wm  efdM  he  ubmu  th«  govenr 
meat  of  England  to  be ;)  immediatBly  Ujrs  it  down  u  a  phnoiplit,  that 
"the  king  of  En^and  must  rule  hia  peogde  aceocdiof  lo  tka  dacraea  of 
die  laws  Ihsraof :  inaomuch  that  he  ia  bound  t^  an  oaui  at  hie  ooranauoB 
to  the  observanca  and  ke«ping  of  his  own  laws."  But,  t»  obviate  all 
doabta  and  difBcultiea  conceroing  thia  maitar,  it  ia  expnaalj  declared  bj 
•tauiie  12  and  13  W.  III.  c.  3,  "that  the  laws  of  England  a>e  the  biitkr 
right  of  the  people  theteor.-  and  all  the  kinga  and  qsMM  who  aball  a** 
cend  the  throne  of  thia  realm  ought  to  admlnutar  the  gaqremment  of  tba 
same  accoiding  to  the  aaid  laws  ;  and  alt  Uieir  officers  and  nintatets  ou^ 
to  serve  them  respectively  according  to  dte  aame :  and  thertTore  all  the 
laws  and  statutes  of  this  realm,  fi>r  aeouiug  the  eatobliahed  lel^iiaB,  aad 
the  rights  and  liberties  of  the  pMpIe  hereof,  and  all  other  laws  ud  •(»• 
tntea  of  the  same  now  in  fbree,  are  latiilad  and  coHimwd  aAciMdw|^y.'* 

And,  as  lo  the  l«rms  Of  the  original  contract  betwaen  king  and 
people,  these  I  appvehesd  to  bo  now  eouohed  in  tha  "caraaatioa  [*2A5] 
oath,  which  1^  the  ttatute  1  W.  and  M.  at.  I,  o.  6,  is  to  be  ad* 
ministered  to  everr  king  and  queen,  who  sh^l  snoceed  to  tha  .inpenll 
crown  of  dieee  realms,  by  one  of  the  archbishops  or  bishops  of  the  realm, 
in  the  presence  of  all  the  people ;  who  on  their  parte  do  reciprocally  take 
the  oath  of  allegiance  to  the  crown.  This  coronation  oath  is  conceived  in 
the  following  terms : 

TJte  arekbiakop  or  bithop  tkaH  Aty,-~"  Will  you  solemnly  promiae  and 
•wear  to  govern  the  people  of  this  kingdom  of  England,  and  the  domi- 
niona  thereto  belonging,  aocoiding  to  the  atatutes  in  parliament  agreed  on, 
and  the  laws  and  customs  of  ihs  same  7" — Tha  king  or  ^uwa  fAaH  tay,  "  I 
solemnly  promise  so  lo  do."' — Archhiskof  or  hithop, "  Will  you  to  your  power 
cense  law  and  justice.  In  oeroy,  to  be  executed  in  all  your  judgments  ?" 
—Kvtg  or  gvMH,  "  1  will." — Arvi^ivp  or  bitkop,  "  Will  you  to  the  utmost 
of  your  power  maintaui  the  laws  of  God,  the  tiue  profeasioo  of  the  gospel, 
and  the  pnMataot  reformed  religion  established  by  the  law  !  And  will 
you  preaerre  miia  the  bidtepa  and  clergy  of  this  realm,  and  to  the  churches 
committed  to  their  charge,  all  such  rights  and  privileges  as  by  law  do 
or  ahall  epperlaia  unto  them,  «r  any  of  them  ?" — King  or  qaitn,  "  All  this 
I  promiae  to  io."—Afi»r  thit  th»  king  or  queen,  hyiiig  his  or  hr  hand  u/wii 
Ao  holf  goipeU,  oiali  toy,  "  The  thinga  which  I  have  here  before  promised 
I  will  perform  and  keep :  so  help  ma  God  :"  and  then  tiaU  kiss  tht  book  {12). 

Thu  is  tha  form  of  the  oownation  oath,  es  it  is  now  preacribed  by  our 
lawa ; '  tha  priaoipal  articles  of  which  awear  to  be  at  least  as  ancient  as 
the'  mirror  of  justices  {/),  and  even  as  the  time  of  Braclon  {g) :  but  the 
wording  of  it  was  changed  at  the  revolution,  because  {as  the  sta- 
tute all^ea)  tha  oath  Itself 'had  been  framed  in  doubtful  words  [*236] 
and  expressions,  wi6l  relation  to  snciem  laws  and  oonstitutiona 
iX  (hie  dne  uakaewa  (h).    However,  in  what  form  soever  It  be  conceived, 

(/ronl.tl  )clBte4  bvLMoa  iMHuhlMiln  ths  nlgi'^ 

Ul  Ui,u.t,a.%  EdwuJIV.IKiHiu,)  thsniiprsietvedaccm 

<I|  lBiaaaldf<SWilirUtmtM*<th«atuatw,    of  Ibi  old  cenmUHin  oith  i  whkh,  u  ihs  boot  b 


(3)  And  it  u  nquirfd  both  tiy  ih*  Bill  ol  th«  Ant  pcHiunent  apon  Ihe  throne  in  Iha 

KifhU,!  W.  udM.it.  2.  e.^indihe  Act  dT  bouM  ef  |i«Ma,  (which  ih>l!    GrU  hiip|iM,l 

BtllMWDt,  IS  ud  13  W.  HI.  c  a,  thu  eTarr  itwH   np«t  uhI    lulwritw  thx  dfcluWioa 

SIM  ud  quMB  oT  the  ■«  of  i*r*lTB  *•>»■,  •gsinil  |>ap*n  wcotdiof  U  Um  30  Ow.  tl.  «. 

silb«iiib*iT«anastk«.ar«>tb*intdq«f  •,«.!. 
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kw  t»  inait  miiafmUiHy  &  filsdMiMntel .  uid  original  exprsM  cmmaet 
dKnigh  doubtiMB  tfae  duty  «f  prat«ction  is  unplieilly  as  much  incumbenl 
*a  tlw  aovrnviga  bafom  MronaliMi  as  after :  in  ihe  same  manner  as  allegi- 
ABoe  Mt  the  kJBg  bsoonfis  llie  duty  of  th«  subject  immediat«ly  on  ihe  dei- 
eenl  of  the  caown,  before  he  hsa  tftken  the  oath  of  allegiance,  or  wheihai 
he  ever  ukea  itat  ail.  This  reciprocal  duty  of  the  autyeci  will  be  cansi- 
dtired  in  its  proper  place,  i  At  present  we  are  onjy  to  obs^tve,  that  iq  tha 
sing's  part  of  this  anginal  opntract  are  ex£resaea  alf  tJiemitleflTrial  a 
monarch  can  owe  to  Ss  people  -.{vu.  to  govern  accori!mgT6  iaw ";  to  e^g^ 
ooCe  judgment  in  mercy ;  anu  lo  maintain  the  established  relieion.  1  TLSd, 
With  respect  to  ibe  )atter  of  these  three  branchea,  we  ma/  t\U  ULBrtuDini, 
that  by  the  Act  of  naioni  6  Anu.  e,  8,  two  preceding  statutes  are  recited 
and  Mofiimed  ;  the  oBe  of  the  pariiament  of  Scoti.ind,  the  other  ol  the 
parliMiwnt  of  Ea^nd :  which  eaact ;  the  forfifer,  that  every  king  ai  hii 
acceutMi  ahaU  tahe  and  aubKribe  aa  oath,  lo  preserve  the  pr.otestani  re- 
ligion and  presfawterian  church  government  in  Scotland  )  the  latter,  thai  ai 
hw  coronation  ha  ahall  take  andeubacribe  a  aiqiilar  oaxh  to  preserve  the 
s«t(lement  of  the  church  of  England  withn  Englaad,  Ireland,  WaJes.  and 
Berwick,  and  the  leniiories  thereunto  belonging. 


CHAPTER  VH. 

OF  THE  KING'S  PRKROGATIVfi. 

It  was  otMerred  in  a  fiivmer  chapter  (jt),  that  one  of  the  priacfpel  bid- 
warks  of  civil  liberty,  or  [in  other  words)  of  ^  British  eonatitution,  was 
the  limitation  of  the  king's  prerogative  by  bounds  bo  certain  and  notoHona, 
that  it  is  impossible  he  ehotdd  ever  exceed  them,  without  the  cons^t  of 
the  people,  on  the  one  hand  ;  or  without,  on  the  other,  a  violation  of  tlut 
original  contract,  which  in  aU  states  impliedly,  and  in  ours  most  expreariy, 
subsists  between  the  prince  aitd  the  subject.  It  will  now  be  our  tnuinesi 
to  consider  this  prerogative  minutely ;  to  demonstrate  its  necvuity  in  gs- 
heral ;  and  to  mm  out  in  the  most  important  instancea  its  poriictdar  eiteot 
and  restrictions  ;'  from  which  considerations  this  condiision  will  evidently 
follow,  that  the  powers,  which  are  vested  in  the  crown  by  the  laws  it 
England,  are  necessary  for  the  aupport  of  society;  uid  do  not  intrench 
any  farther  on  our  natural  liberties,  than  is  expedient  for  the  naintenaaet 
of  our  cnnt  (1). 

etfr«m«lTNuu,lirtllh<n  IrviKrIba:  CmiM    <(  itinr^iwdi,  li  i 

(I  gmidtrm  1  iHMian  In  irmUt  1  J»/WM~  fv^  X  ■jbMT  fK  U 

fca  ie  itpu    ughM  graniru  nAuuiuuiir  dtt  fmttt  tl  aiUtt  tf  W  ■» 

*    -twrrfi  OMtinufBiiglHtn.tlrMglrita  IHlHMn       - 

t  «■  ttrrtt  ktmarra  tl  dirmlru  trtamnlt  tt  tom  rtialm    ...      ._ 

~  (Hi  iw  ttm  Din  lm[i  miii.    {Tit.  wtrmmimtwm  rrfit.  ftl 

il.ttln  ■.».>   rcynn*  hu  *]ia  rlvin  lu  ■  un*  of  ttia  w- 

cww  nration  »thi  of  tUsAuoA  0.  (StBiMfLor^lrt  <^ 

tifira  Ml:)   Bdwvd  Vl.  (AM.   Ml  i)  Jmmi  1.  •n' 


•adouT,  rifliMi  ^md  powen  of   ■ 
ra  BttwilMd  to  it  fur  tba  bMsfit    1 
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-  Ttnre  cuiiiot  ba  «  >ICDiiger  pnwf  (rf  diU  gsnuine  frtidom,  wUch  ia  nb*. 
bwsi  of  this  ag«  and  comtry,  thKa  tJw  pDw*r  of  disciwaing  and  exuui&* 
ing,  with  decency  &nd  respect,  the  limita  of  iho  king's  pnrD^tive.  i. 
topif ,  that  in  some  fonnsr  agtts  ns  tbottgfat  too  delicate  utd  sured  to  be 
profaned  by  the  pen  of  a  nit^t.  It  waa  Tanktd  among  llut 
hernia  imperii ;  and ,  liko  the  nyat«riM  of  (he  b»na  dea,  was  'not  [*238] 
•cfferad  to  be  pried  into  by  any  but  auoh  aa  were  inititfed  in  ita 
•erviee  :•  becanae  perfaapB  the  ezeKion  of  the  one,  like  the  acdeninities  ik 
die  ocher,  would  not  bear  the  inapeotion  tf  a  nttonal  and  aoGer  in()iiii7k 
The  glariona  Queen  Eliuberir  henelf  mads  no  acruple  to  4irecl  her  pajv 
liaments  to  abatain  front  diacourving  of  mattera  of  elate  [b) ;  and  it  waa 
the  constant  langnage  of  tbia  faTonrite  princess  and  ber  miaialera,  thu 
even  that  aagnsl  asBemUy  *<  ought  not  to  deal,  to  judge,  oi  to  meddle  with 
ber  majraty's  prenTgatiTo  nml  («]."  And  her  aucceaaor,  King  Jamea  the 
fint,  who  had  imlnbed  Ugh  noiions  of  the  divinity  of  fegal  sway,  mora 
fitan  once  laid  it  down  in  his  sfeoebea,  that,  "  u  it  is  atheism  and  blaa- 
phemy  in  a  creature  to  dispWe  what  Hui  Deity  may  do,  so  it  is  preauo^ 
tioa  and  sedition  in  a  Infaject  to  diqiute  what  a  king  may  do  ia  the  heipu 


HI  ■eocHiBl  af  tin  publw:  ibajr  an     psopLa,  he  maku  war  an 

;leoded  fwthar  thaa  lh«  lawa  and     treatiea;  in  doinatic  coi 

Itawedthem;    nttT««;  u  a  eonatitufnl  partof  (he  m 


CDDst[(Ditanarthtconntrrh»ea!tawnlthem;  nttT««;  u  a  eonatitufnl  part  of  (he  nupreow 
tM  wUhinittaaa  honada  IlHjr  aremilleil  Is    lefialatun,  tha  pramntiia  of  raiiin|  llaala 

e*a(7  amucrion,  Mr  lonl  KaDfOB.    Bookav.  and  anniai;  ha  ii  iha  roumnin  nf  lUMiaa, 

Dnaall.  4  Term  Rap.  41D.  and  3  Alk.  IT).  bo(ffl<t  lo  admini  Mr  il  to  hi*  p«np1e,  liecaiia* 
Tha  theoiT  of  oar  gaTMnmnl  ta  tkmib«l  ■  il  ia  dm  to  ihan-;  Ihv  graai  DOMCTraior  td 

«ri(h  nbniralila  a^l  aod  dortMIMaa  bjr  tlM  pulitjc  pcacr,  bound  lo  mainiain  and  rindical* 

attonM-gcqenl,  in  bit  ndUteai  u>  iha  jury  it;  ev»ry  whurf  prrssnt,  ihnt  iheieiluiica  majr 

jpon  Haidv'a  trin] :  "The  pn"er  of  ihe  rale,  no  *h»re  tail  of  Iwinf  diachannt ;  the  Ioob- 

tif  whiah  I  man  tha  power  of  makinf  lava  lain  of  honour,  oHioe.  and  pri'ilcge  i  the  ariii' 

anl  aaloroiag  tlia  aiwutiBa  of  ihem  when  tti  of  iomtuic  tomiaftcr ;  the  head  ufthe  na- 

made,  ii  vested  in  the  king:  nociing  Uhb,  in  lienal  church.'*     Id.  39.     And  In  the  concln- 

ibe  one  cnu.  iliat  ia  in  hii  ^riibuiM  chanie-  aron  of  thii  hrillianl  akMch,  ho  nlaaea  A* 

lw.br  aad  witkiha  adnea  aitd  omaanl  of  tb*  wbola  with  thaaa  enipliitica]  wanJt :  "Qan- 

lank  (piiilujl  and  tempoial  and  of  the  com-  llemen.  I  hope  I  ahall  not  be  thouihl  to  mia- 

■mhied,  nrcordirj  lo  pend  yonrnme  in  atating  Ihua  mucli,  l*rain»B 

Oil  cualoni  of  &»^  It  appear*  to  me  that  the  EaU  thai  auch  ia  ika 

re  (he  aiiributei  and  preto^tivei  of  the  kirrg 


■di  in  Um  other  en**,  t^tauinr  the  lawa 


. .--      -     — -  in  lh<(  conntT7  (ail  eiialina  for  tha  pintactira, 

■ha  ooaaliMtua  hath  tatinod  lo  bis  in  al-  aoonrily,  (od  bappiiMai  of  ilia  paoplo  ia  a> 

■oal  eroj  inatancc  in  nfaich  it  halh  (uilled  eaWblished  form  or|a'rrnmenl).  accounii  for 

opon  him  lo  actforlhe  bentlit  ortheiubjeet.''  the juil  aniiety,  bortennj  apun  jenloDir,  wtib 

Hairfjr^  Trial,  by  Oaraer,  page  33.     Asaio.  n-fiieh  th*  law  w — '"     ~     ''' 


__.^ _..    J*  eouiiaenon  and  teit  Ihe  rule  and  gDvemmrnl  eiinlilialicd  in 

lil'Ie  aiivntt;  il  has  clothed  him  under  ihe  eounlrf;  it  ia  a  putpoae  lo  dewrof  and 

ranooa  eonnitulional  oheeka  and  reatrietioBa  depoM  Mm,  in  whom  Ihetupreme  power,  rulo, 

with  varima  ouribitlea  and  prarafatiaHnaaaa-  and  oonnunanl.  under  coDiIilutioiin!  checka 

eeaiarrfor  iheauiipanindmainie^anre  ofiha  and  [iniiintiana.  ii  reiied,  and  hy  wham,  with 

cinlGberUea  of  Ihe  penpic;  it  aaerihn  to  Mid  oonamtand  adviee  in  anme  eaaet.  und  wiln 

mtwigHhf,  imptritl  dignOy,  and  ■pafmtan;  adricainall  oaaaa,  tha  aiarciaa  of  ik-a  conili. 

■■d  bccauaa  ihe  ivle  and  laremmeoi.  aa  ei-  lutional  pnwer  i*  to  be  carried  on."     Id.  36 

ubliahrd  in  Lhia  kingdnm,  cannot  eiiat  for  a  In  modern  limea,  [n  nraeliee,  ihr  eierciaa 

— — atwhhont  a  peraofi  iilliiu  that  oRiea,  and  of  many  bmnahaaof  Ihe  kinf'a  prerofaUTo  Me 

■UeMcieeule  air^dmieairoiD  lima  to  lima  fnm  time  lo  lime  delegated  by  Matute  ID  Iha 

•»(uofa  t  hiiTO  now  aisled,  it  aaoribea  to  bim  priTy  council,  as  ihe  (ranting  licencea,  &o. 

■Ian  ihal  he  iierer  ceaaaito  niai.     InJ^ro^  and  acta  are  paaaed  reiutaliag  foreign  aad^ 

■Aura,  the  ielecala  ael  rapiMnalalim  af  ku  uaalio  oersaraa,  wsi^.  nMaeum  it* 
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«f  \m  poWOT :  gooA  CMmOum,  b«  mU*,  iriil  bv  oaiiMBt  irMt  God*!  M^ 
i«r<»Ied  in  hit  word ;  aid  good  aubjwm  will  tbm  u  the  kioR'a  will,  la*' 
v«aled  in  iu  taw  {d)." 

But,  whatever  might  ba  tha  acntisianta  of  aons  of  am  princea,  tUa  fm 
never  the  hngiufs  of  atu  anciMil  oonstimtiaii  aud  lawa.  Tha  lilitiutiaB 
of  the  regal  anthority  waa  a  first  and  eaaeaKial  piiociple  in  all  the  Gothia 
■yatemB  of  goramiDcU  aaMfaliahed  in  £ui«pe  ;  thougb  gradually  dii*aa 
ant  and  ov^^ton*,  by  violanea  and  cbiaane,  in  meat  of  the  bingdooatM 
the  oontinent.  We  hare  aaan,  in  the  praoediBg  cJi^rtar,  the  aanlinWRls  al 
Bracton  and  Forteacue,  at  the  diatanca  of  two  eontnriea  from  each  alhn 
And  Sir  Henry  Finch,  wider  Cbaries  dta  fiiat,  afteithe  l^iae  of  two  cen- 
turies mere,  though  he  lava  down  the  law  of  prwc^atirs  in  very  auoDg 
and  emphaticat  terma,  yet  qualifiea  it  with  a  maenl  natriclion,  in  regaitt 
Mthe  iib«nie8  of  tba  people.  "  The  king  haw  a  prenigalive  in  all  ibiiiga, 
AaX  afe  not  injurioBC  to  the  aobjeot ;  (or  in  litum  all  it  mual  be  renicB' 
beiod,  that  the  king**  prert^live  MMtohelb  cot  to  the  doing  of 
[*S30]  any  wroiig  («).'*  NiMl  emm  aimdpalMt  r*x,  nui  id  toiam  guad  'di 
j»r»  potest  \f).  And  bare  it  Biay  be  aouko  aatjafaction  toienadi. 
how  widely  the  civil  law  differs  from  our  own,  with  regard  to  the  antbo- 
rity  of  the  laws  over  the  prince,  or  (aa  a  civilian  would  rather  have  as* 

Sressed  it]  the  authority  of  the  prince  orer  tha  lawa.  It  ia  a  mayim  <A 
le  English  law,  as  we  have  seen  from  Bracton,  that  **  ng  dtbet  eat*  w) 
iag«,  quia  hx  faeit  regtm  :"  the  imperial  Uw  will  tell  ua,  that,  "  tn  omni- 
bua,  imptratorit  tgtipitvr  fertuna ;  mi  tpMf  Ugt*  Dmu  ti^aeit  {g)' 
We  aball  not  long  hesitate  to  which  of  them  to  give  the  prefennce,  at 
moat  oonduciva  to  thoae  eoda  for  which  aocieties  ware  framed,  and  are 
kept  together  ;  especially  as  the  Roman  lawyer*  themaetvas  aeem'loba 
aeuaible  of  the  unreaaonableneaa  of  their  own  conaiitution.  "  Deeet  tamn 
pnneipem"  saye  Paulas,  "  tervar* '  hgts,  ytHut  ip»t  Mluttu  est  {i),' 
Thia  13  at  once  laying  down  the  principle  of  despotic  power,  and  at  UW 
aame  time  acknowledging  ita  absurdity. 
r  B^.the  word  prero^tive  we  usually.  undwMand  tbM^apecial  jm-tm- 
I  nance,  which  tKe'lLingW&ovef.And.aiKura.  all  odter  pereons.  aad  otit  of 
'  the  ordinary  course  of  the  cawflion  law,  in  right  of  bta  regal  digpity..  It 
signiRea,  in  its  etymology  (from  prm  and  rogo),  aom eti mes IBfll'H'req ui ra^ 
W  demanded  before,  or  in  preference  to,  all  othera.  J  And  hence  it  follows, 
that  it  must  be  in  its  nature  singular  and  eooentrieal ;  thai  it  can  only  be 
^plied  to  those  rights  anJ  capacities  which  the  king  enjoys  alone,  ia 
GoniradiatinctioB  t«  oibars,  and  not  to  thoae  which  be  aitjoys  in  common 
with  any  of  his  subjects  :  for  if  once  any  one  prorogative  of  the  crown  cooM 
be  held  in  twmraon  with  the  aubject,  it  would  ceaae  to  be  prerogative  atij 
longer.  And  therefore  Finch  {ij  lays  it  down  a»  a  maxim,  that  ^ft.Bf^' 
loeatire  is  that  law  in  case  of  tne  king,  i 
aubject. 


loeatire  is  that  law  in  case  of  the  king,  which  is  law  in  no  case.  oCthf 
aubject. 

/  Pigrogativw  are  either  tWfwfor^iactfgftjt  The  dinet  are  such 
^40]  'positiveiu&BUiilial  parts  of  the  royal  charajcter  and  "auihon^ 

as  are  rooud  in  axSA  spring  from  the  king's  ponticaTp«raoD,'~coa- 
ndered  merely  by  itself,  wiiljgui  (efcrence  to  any  .other  extrinaii  dgan- 
■unco;  ai,  the  fight  of  Bonding  embassadors,  (7. .creauog  'S.^iSt^sX^ 

U)irinf  IiRioiHWinkLUT.Ul  <r) /b^  NX, » t. 

(•)  rinSi.  L. St,  M.  3)  n.tt.  I, n. 

L/)B«0Ma,l.>,lr.t,..K  iSfiiA,Utk 
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[vuarpeac*.  B«t  ancb  prMOgum*  aa  an  imeiJetUal  bva  A- 
fgiltoA'w'stfaiathnig  »Lw,  dtBtgefT^Stnthia  Jiiig'a  person '^auH'uai 
fily  exceptions,  in  lavour  of  ihecrown,  to  thoaa  eeneralruIet^lML 

SlUIJ^Ti:^  CEfl  rest  of  tlie  community';  AueKU.UBt  no  coats  sltall 

W  Wc4ft[ed  "against  the  iung  ;  tbeit  the  king  can  ne*ei  be  a  joiiil-tenant ; 
mi  ftu  Ilia  3ebt  shall  be  prtCenefl  '  baR&ie  a'Sebi  io  any  of  ofa  subjocM. 
-TksM,  and  an  infiiiUa  BBmbat  of  othec  ittstuees,  wiU  better  be  tuuieratood, 
wliaa  we  come  regulaily  U>  cfMaidei-  the  tulea  theuHdvee,  to  which  thsM 
bcidenial  pmogatiree  are  exceptimiL  Aad  ibefefore  we  will  at  praaeni 
mij  dwell  tipoa  the  lung's  MbawnliVe  or  dinot  premgativea. 
/  ThoM  nibataativ*  or  direct  M«rogaltiw  may  anin  be  divided  into  three 
'  kiiida:  being  aiiehaai^iitl,  nnt,tM  king's  nE^afcWacirr;  seCT)ridl}',  hit 
rayal  mOhority  T  aad.laatly,  bis  royal  incmu.  J  'i'beae  are  necessary,  to  se- 
ciue 'MvoBnce  10  hia  pemn.  obedience  toliia  cwnmnnda,  and  an  altiueM 
nppty  for  the  oidineiy  eKpences  of  govemnwiH ;  without  all  of  which  it 
ii  Mpneaible  to  nMinlain  ilie  execMiTe  power  in  doe  independence  and 
ngODT.  Yet,  in  every  branch  of  dus  luge  and  exlensive  dominioB,  mu 
EnacoiiBtitution'haainterpoMd  enoh  seasonable  checks  aitd  resiriciions,  at 
May  curb  it  from  ttampling  on  tboee  liberties  which  it  wrs  meant  to  seoiue 
•ad  establish.  The  ewwmaits  weight  of  ^siogaiive,  if  left  to  itself,  (as  in 
srtiiKajy  goveramsnis  it  is,)  spsends  hamn  and  Asstiticlion  among  all  the 
infetior  movemenu ;  but,  whmi  baisoced  and  regulMed  (u  with  us)  by  ita 
jKopsr  counterpoise,  timely  and  judicJOBsty  applied,  its  operations  ore  tbwi 
tqintde  and  certain,  it  inrigentea  the  whole  machine,  and  enables  erery 
part  10  anawer  ibsfond  of  its  constmctira. 

In  the  preeeiU  chapter  we  efaaU  oikly  conaider  the  two  first  of 
Ikese  £viubns,~wlri£h  ffitata m  the  king's  political  ^eharaetar  and  [*34I] 
Mutluritif  ;  or,  in  other  words,  hia  di/(nilt/  and  regal  powtr ;  to 
wbIA'  nn-ihe  naine'  of  prerogative  is  Iraquently  narrowed  and  confined 
The  other  division,  which  foms  the  royal  rcv*aua,  will  require  a  distiaol 
aumination  ;  according  to  the  known  distribution  of  the  feodal  writen, 
who  diadn^uish  the  roy^  praiogativoa  into  the  maj^m  and  vunora  regalia, 
m  the  lauer  of  which  claaus  the  nghts  of  the  revenue  are  ranked.  For 
to  use  their  owe  words,  "  majara  ngalia  tnmrii  prm-amnatUitm  tpetbmt ; 
■tsara  yen  ai  eammaimm  paetmianm  immMtiata  attiMMt ;  «t  h^c  proprie  fit' 
cslia  suat,  «t  adjtttjudfia'tvtma  (A)." 

Fint,then,ofthen)^di^nity,  UaderenrrtnonarchiDsl establishment, 
it  i*  necessary  to  distinguish  the  prince  from  hu  subtecia,  not  only  by  ibe 
onivard  pomp  and  deoorationsM  msjesty,  but  also  l^  ascribing  to  him 
sattsin  qiklhien,  as  iiAenocin  hiarayal  capacity,  dwtinct  from  and  snperior 
to  those  of  any  other  individual  in  the  nation.  For  though  a  philosophical 
mind  will  consider  the  royal  person  merely  as  one  man  appointed  by  mu* 
toil  consent  to  preside  over  many  others,  and  will  pay  him  that  reverence 
vid  duty  which  the  principles  of  society  demajtd  ;  yel  the  moss  of  man- 
kind will  be  apt  to  grow  insolent  and  refractory,  if  taught  to  consider  their 
pince  as  a  man  of  no  greater  perfection  than  themselves.  The  law  there* 
fore  ascribee  to  the  king,  in  nis  high  political  character,  not  only  large 
Hwers  and  emoluments,  which  form  his  prerofrative  and  revenue,  but 
likewise  certain  attributes  of  a  great  snd  tranacendent  nature  ;  by  which 
<he  peofde  are  led  to  Consider  him  in  the  light  ol  a  superior  being,  and  to 
yty  him  that  awful  respect,  which  may  enable  him  with  greater  ease  to 
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etny  mi  '.he  bwineM  of  gomnuBeM.  This  U  whu  I  ttndsntuid  cf  .A* 
nyal  •Uguity,  the  ee?erat  biutchea  of  which  wa  will  now  procoed  to  ex> 
•mine. 

/   I.  And.  fii8t.thel»w  ««Qi]!W.(o  the  king  thfl.*ttiibiite  of  nverti^nlif.  <* 

"^pre-em ipcn eg .  f"  Rem  «*t  vteariut,"  oays  Braclon  (I),  "  ft  mtmiUr 

[*242]    ^eTtnterra :  onmu guiSim iifto ut, of  ^»  *tub mMo;  msxtaniwm 

riWei'^Jti."  He  i$MiJ9JW»»*>»ptrui^^7,;  »o6  in  «ha^ 
ten  Wore  the  conquest  is  frequeaUy  styled  bMiUut  Kadimp^tOor,  the  (illM 
respectively  assumed  by  the  empemi*  of  the  east  and  we«  (m)."  Hii 
realm  is  declared  to  be  an  unpin,  and'hiserosm  iaiptrwl,  by  many  acHof 
pai-liament,  particularir  the  statatM  34  Hen.  VIII.  «.  13.  and  2b  Hen. 
VI 11.  c.  28  (n);  whiidi  at  the  seme  time  declare  the  knag  to  be  tlie  supieaM 
head  of  the  realm  in  matters  both  civil  and  ecclesiastical,  and  of  eonse- 
quence  inferior  to  no  man  upon  earth,  depoudent  on  no  man,  accouotabls 
to  no  man.  Formerly  there  prevailed  a  ridicnloas  notion,  propagated  by 
the  Gennan  and  Italian  civilians,  that  as  emperot  conld  do  many  things 
which  a  king  could  not,  (as  the  creotkm  of  notaries  and  the  like,)  and  lint 
■U  kings  were  in  some  degree  ndMHdinate  and  subject  to  the  empeiOE  of 
Germany  or  Rome.  The  Meaning  therefore  of  the  legislature,  when  it 
Bses  these  terms  of  ctnjNr*  and  imftrial,  and  kf^diM  them  to  the  retdm  and 
orown  of  England,  is  only  to  ass«t  that  on  king  is  «qually  sovereign  attl 
independent  within  these  his  domiaiona,  sa  any  empetor  ie  in  his  eafHre  (a) ; 
and  owes  no  kind  of  subjection  to  any  o^or  potentate  upon  earth.  H  eaceil 
is,  that  no  suit  or  action  can  be  brought  sgainel  the  king,  eren  in  civil  mat- 
ters, because  no  court  can  have  jurisdictiDn  over  him.  For  all  jurisdidin 
implies  superiority  of  power  :  antboriiy  totry  wouhl  bevainand  idle,  with- 
Mt  an  aothority  to  redreaa  ;  and  the  aentence  of  a  oourt  would  be  caD< 
temptible,  unless  that  court  had  power  to  command  the  executicm  of  it: 
but  who,  saya  Finch  (p),  shall  command  the  king  T  Hence  it  is  likewise, 
that  by  law  the  person  of  the  king  is  aocred,  even  though  the  measures  pn^ 
ned  in  his  reign  be  eompletely  tyrannical  and  arbitrary :  for  no  juiisdicdm 
apon  earth  has  power  lo  try  him  in  a  criminal  way  ;  much  less  to  condemn 
him  to  punishment.  If  any  foreign  jurisdiolion  had  this  power,  as  wm 
formerly  claimed  by  the  pope,  the  independence  of  the  kingdom  wouM  he 

no  more :  and,  if  such  &  power  were  vested  in  any  domaetia 
[*243}    'tribunal,  there  would  soon  be  an  end  of  the  constitution,  by  d«» 

troying  the  free  agency  of  one  of  the  cooatituent  parte  of  the  aiK 
Tweign  legislative  power. 

Are  then,  it  may  be  asked,  the  •ubjeet»  of  England  totally  destitnte  U 
■omedy,  in  case  the  crown  should  invade  their  lighle,  either  by  private  a^ 

'      |H|  Said.  Tit.  of  Hoi.  1. 1.  •»4t.   (H.  Parti,  jL  D.  !«.! 

<■»  Sm  (iu  M  0».  II.  c  M.   a  Om.  IIL  e.  IT.        If)  Jlocb,  L.  n. 
M  Rti  mOtgmil,  fmed  iptt  tmnmt  hkrrMtt  *» 

<2)  WhM  Braouui  tddi  b  Ibe  ume  elupter  LaaL*  XVI.  to  hb  on,  if  he  had  lucoMdai  ■• 

Dopit  Deier  to  Iw  rargnlten:  Ijwi  iwini  pu  (he  ihrons  of  Fruice  ;  Tii."ta  ncnller-l.  Alt 

■on  di6cl  atr  mh  hamint,  ttd  lut  Dm  et  tut  he  cannot  pmmote  Ibn  welfnre  of  lh«  ptopl^ 

Itgtt  Tui*  'fs  facit  rrgnt.     Anr^ttat  igimr  rta  but  hf  reigning  smirdinp  tn  rhe  Uwi ;  bni  t* 

1^1,  f hhI  Jac  BHn'ha'f  a,  fidiUcri  JnmiutaMni  eonaiiler,  U  tha  wiDB  lime,  Ihst  ■  kin;  ounM 

U  polttta/tm,  noH  ut  tJvm  rev,  uU  dominattir  maWii  the  Jawa  r»perli^,  nor  do  the  good  bs 

ftoonfaa  tt  nan  [fr.  medilafes,  but  ill  pmpuriion  as  her  hna  the  n«. 

Hothinf  «u  cni  belter  oancrind  and  •!-  mumt  aMhoritjr :  mmI  that  iHine  thii  ii  ma'- 

tnw.i  rciDKiin^  Iha  pirrofUiirei  of  a  kin^  ing,  ha  ia  obairtieied  in  hia  mrraaurna,  be  u  ■■■ 

■Dd  tbtjuai  eiercrae  of  Ihem.lhan  the  advice  ctpnhln  of  inspiring   rffprcl,  and  ii,  (OBM- 

kaqneailied  )D  hi*  l«at  villbvUw  oafonuwM  q^atlj.aim  6miatB\Mi  thannMAjL" 
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jMfca,  or  piMic  t^fnunoaa  ?    To  thia  we  mj  uimnr,  Uva  tlw  U«  ha» 
inrided  ft  renwdy  in  both  cum. 

And,  fint,  aa  U  [winte  iDJuiiea  :  if  any  peraoo  bu,  in  point  of  propartjr. 
%  jiigl  Remand  .wptm  lh»  kug,  b«  raiut.  petitioB  him  in  ius  .court  at  chui 
eeiy,  There  his  chftneellor  will  administer  rigtu  as  a. matter  of  grace 
Aoufh  not  Upon  oompuluoii  (9}  (3).  And  this  is  entirely  conaonant  W 
what  ia  laid  dowx  by  the  wiitan  on  natunai  law.  "  A  aubject,"  aavs  Puf- 
fandorf  (r), "  so  hmg  u  h«  centinuea  a  aut^ect,  halb  no  way  to  obUgt  bia 
prioca  to  giva  him  Ua  tee,  whea  he  refneea  it ;  though  no  wiae  ]mnca  wiH 
«rar  refnaa  So  stand  to  a  lawful  oontracL  And,  if  the  prince  gives  the 
Bolijact  leave  to  enter  an  aotioii  againat  him,  upon  anch  contract,  in  hia 
•wn  eooiti,  the  actian  iiaelf  proceMla  nriher  upon  natural  equity,  than  np* 
OB  the  mnnieipal  lawt."  For  the  end  tf  such  action  is  not  to  tamptl  the 
prince  to  observe  the  contract,  but  to  ptrmtwtlt  him.  And,  aa  to  peraonaj 
wrongs  ;  it  is  well  observed  by  Mr.  Locke  (*),  "  (he  harm  which  the 
sovereign  can  do  in  hia  owa  peiaon  not  being  likely  to  happen  cAen,  not 
lo  exund  itself  far  ;  nor  being  able  by  hia  aingle  strength  lo  aubvert  the 
kws,  nor  opfxeas  the  body  of  the  people,  (aboutd  any  prince  have  ao  much 
weaknesa  and  iU-nature  aa  to  endeavour  to  do  ii^— the  inctntvenienoy 
tharefore  of  some  particular  mieclueb,  that  may  h^pen  aometimea,  whM 
a  bsady  prince  cranea  to  the  throne,  are  well  reoompansed  by  the  peace  of 
the  piMic  uid  securi^  of  the  govenunent,  in  the  pnraon  of  the  chief  ma^ 
psiraie  being  thns  aet  out  ef  the  reach  of  danger." 

*Nen,  aa  Ip  ceaatf  of  ordinary  public  oppreanon,  where  the  [*244] 
ritala  of  the  constitution  are  not  attacked,  the  law  bath  also  aa- 
signed  a  remedy.  For  n  a  king  cannot  misuae  his  power,  without  the 
advice  of  evil  oeiaaeUors,  and  the  aasisianoe  of  wicked  miniBiers,  these 
BMB  may  be  examined  and  puni^ed.  The  conatitniion  has  therBfore  pto> 
fided,  1^  means  irf  indictments,  and  parliamentary  impeachments,  that  no 
Bsn  shaU  dare  to  assisl  the  crown  in  coatradiciioa  to  the  laws  of  the  land. 
B«  it  is  at  the  same  time  a  maxim  in  those  lawa,  tliat  the  king  himseU 
can  do  no  wrong:  sitice  it  woold  be  a  great  weakneae  and  abaurdity  ia 
any  system  of  positive  law,  to  dofiae  any  poaaihle  wrmg,  without  any  poo- 
MUe  redreaa. 

For,  as  to  anch  poblio  ofjpteaaionH  aa  tend  to  dissolve  the  constitution, 
and  subvert  the  fandamentsls  of  government,  diey  are  cases,  which  the 
law  will  not,  out  of  decency,  ssppoae :  being  inoap«ble  of  distrusting  those 
whom  it  has  invested  with  any  part  of  the  supreme  power  ;  since  avdk 
distraat  would  render  the  exercise  of  that  power  precarious  and  impractica- 
bls(i).    For,  wbeiwer  the  law  expreseea.itadiatnisl  of  abuse  of  power,  it 


i(i  o«  ooV. 'pi  til  iis.'"' 

(1)  Sh  th«(  pitiom  man 

(3)  Th«  nmc  ml*  eilandi  to  an  vnl  of  ignnl  eonir««ing  fnf  Iha  n)«  of  pivcmitipnt, 

"w  croKn.  vhciher  eMilntainc  b;  desd  or  in  ih*  liiM  or  his  dutj  ind  \ij  Isjtn)  nuiliriniir, 

■wol;  h»  evitKH   ba  nrd,  but  Uw  mvdiloi  i*  noL  panoniJIy  irapaniililt  Ihoiijh  l)i«  Ron- 

UHpmnmlhTWIiliim.    Hscbnlh  •.  Hiildi-  tnct  1>  under  hi>  (snl.     1  Crunch.  315.     Bur 

runt,  1  Ttmj.  R.  172.    Cnwin  «.  WoI»lsT,  ho  may.  Mrhnpa,  he  liahte  if  ihe  <irf'Iii  )>f  ri 

1:  rt.  KDUhW     fsJuba*.]!.!.    S«  3  Ciine'* 

"AeonulianntHiwullyUBblaODKiWB-  R.  69.     13  Jahu.  B.  Mi,  389.    13Jakiu.313 

bKt  BbU  in  hu  offictij  rapuitr  oo  Keounl  17  Joho*.  M." 
•^  kii  (mnuDMO.    S  thi.  381    A  poUio 
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tlwaw  rmls  a  sup«tka  comcirtt  lutbority  in  mmbo  o^wr  hsadto  coitmI 
It ;  ide  vory  nouoo  of  which  deairojs  the  ulwi  of  «over«igMy.  If  this** 
fore,  for  exBinpl«i  the  two  hotjB^B  at  parUtment,  or  Mtker  of  ihem,  haj 
avowedly  a  righl  to  Kfiimadrert  oa  th«  king,  or  each  odwr,  or  if  the  lqn| 
bad  a  right  to  aninnadveTt  on  flith«r  of  the  houses,  that  branch  of  'Ji«  leg)** 
lature,  so  subject  to  animad*>et«ion,  would  inataatlj  ceaae  to  be  part  of  tht 
•upreme  power;  the  balance  of  the  oonstitiitioD  would  be  orertanMd; 
•ihI  that  branch  or  branchea,  in  irtiich  this  jurisdioiiaii  reMded,  would  ba 
completely  aovereign.  The  suppoidtioD  of  lav  therefore  ia,  tint  neiiiwr 
the  lung  nor  eidier  house  of  parliament,  ooUectiraly  talton,  is  capablB  of 

doing  any  wrong ;  since  in  saeh  eases  tha  Uw  feeh  ttself  im»p» 
[*340]    Ue  m  fumlahing  any  adeqoate  *i«>n«dy.    For  which  reason  aS 

oppressions  which  may  happen  to  spring  fron  any  btanoh  of  tha 
aorereign  power,  must  necessarily  bo  out  of  iba  fvach  (^  any  »tmled  mb, 
or  expmx  Ugai  provision ;  but,  if  ever  they  u&fonunately  happen,  the  pni> 
dence  of  the  limes  mtwt  provide  new  remMiee  npon  new  emergencies. 

Indeed,  it  is  found  by  experience,  that  whenever  the  unconsiinMiBoal 
oppreaaiona,  even  of  the  sovereign  power,  advanco  which  gigaMio  atridoa, 
and  threaten  desolation  to  a  state,  mankind  will  not  be  reasoned  out  of  tbo 
feelings  of  humanity ;  nor  will  sacrilieo  their  bbeRy  by  a  scrapolona  ad> 
faerence  to  those  political  maxims,  which  were  originally  eataUishod  t» 
preserve  it  And  therefore,  though  the  positive  laws  are  silent,  fixperienca 
will  fumiah  ua  with  a  very  remaikable  caae,  wherein  aalure  and  raasM 
prevailed.  When  King  James  the  aecond  inraded  the  fundamental  coo- 
Btittition  of  the  realm,  the  convention  declared  an  abdication,  whereby  tbs 
thionri  waa  tendered  vacant,  which  induced  a  new  aMilement  of  the  crown. 
And  so  far  aa  the  precedent  leada,  and  no  fUrthw,  we  may  now  be  allowad 
to  Uy  down  the  Ime  of  redreaa  against  public  oppressioa.  If,  therefor*, 
any  future  prince  should  endeavour  to  subvert  the  conslilntion  by  bisak> 
ing  the  original  contract  between  king  and  people,  ahtmid  vitiate  the  fuiula> 
mental  laws,  and  should  withdraw  oimself  out  of  the  kingdom;  we  an 
BOW  "authorized  to  declare  that  ihia  conjunction  of  cireumatances  woidd 
amount  to  an  abdicatirai,  and  the  dirone  would  be  thereby  vacanL  Bat  it 
is  not  for  ua  to  say  that  any  one,  or  two,  of  these  ingredienta  would  amount 
to  such  a  aituaiion  ;  Xor  there  our  preoedent  would  fail  ua.  In  Iheae, 
tlierefore,  or  other  circumstances,  which  a  fertile  imaginatiim  may  furnish, 
since  both  law  and  history  are  silent, it  becomes  aa  to  be  ailent  too;  leav- 
ing to  fiitare  gMierations,  whenever  necessi^  and  the  safety  irf  the  wlMtte-^ 
sltall  require  it,  the  exertion  of  those  inherent,  though  latent,  powen  at : 
society,  which  no  climate,  no  time,  no  oonsiitiiiioa,  no  eontrset,  can  ovar ' 

destroy  cr  diminish.  '' 

[*S46]/     *1I.  Be^ea  the  attribute  of  sovereipity.  the  Isw  also  ascribes 

to  thftUSg)  in  "tiiB  JUWnSW  BBUScny^alisoIiito  p«rfiHion.  The  kffig 
can  do  ao  wrong  : )  which  ancieni  and  fundamental  majum  ts  not  to  M  tm- 
deratood,  as  if  every  thing  tranaacted  by  tbs  government  was  of  course  just 
and  lawful,  but  meana  only  two  ^JBg*-  First,  that  whatever  is  eiceit- 
tionable  in  the  conduct  of  pubtic  affairs,  is  no£  to  te  imwuetljp  Uie  king, 
norisTie  a'nawerable'roFlTpwwinaHytohiB  pWiple  :Tor  ihU  doctrine  would 
totally  ilestroy  that  ctii)t(1tuuona1  independence  of  the  crown,  which  is 
necessary  for  the  balance  of  power  in  our  ftee  and  active,  and  therefore 
flompouniled,  conatitutioiL    Aiul,  aecwtdly,  it  moans  that  the  prwogativs 
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<f  Jw  CTgwa  aMwiJa  Botity  faaay  in,^]r  •  it  is  ^.ts^mI  Toi  the  benefit  jil 
iM "ptople rSWt" fltwefwe  can iiolta "e x e ncirtoThetf^ r e j ii Ji c e  {uVH)- 

'Im  Kin{,  moiMver,  U  aot  <KiIy  incapaljla  oC  goiJijf  wroiig,  but  even  ot 
iipUmg  wroim:  ^e  c&A  naver  mean  lo  ao  an  impropeTttung;  In  hini  Is 
■u  lotly  w  wealta^.  Ani,  tberefore,  U  ilie  crown  should  be  iiiiluued  lo 
pvu  auy  tnncEue  or  privileg*  to  a  aubject  contrary  to  leason,  or  in  any 
win  [iKJwliciki  to  the  conamoDwealth,  oi  %  private  person,  the  l&w  will 
■ot  nippme  the  king  to  Iutb  muni  eUhei  an  tinwiae  oi  an  injuriooa  action, 
but  declaroa  that  the  king  waa  decaivad  in  hia  gnat ;  avd  iberaupoa  sucli 
gr^  is  laodared.  void,  moiely  upon  the  foundaUonof  fraud  and  daception, 
tiiher.  by  oi  upon  tboaa  agenta  whom  the  crown  baa  tbougbt  proper  to 
anipk^.  For  the  law  will  not  caat  an  imputation  on  that  iDagutnM 
whom  it  ivtniata  with  the  executive  powert  aa  if  he  waa  capable  ol  inten- 
Uoaally  diaregarding  bia  tntat.;  but  atlributeato  mere  impoailion  (to  which 
the  oioai  perfect  of  aubluuary  bainga  muat  atill  oootinua  Liable)  thoae  little 
inadvertencies,  which,  if  charged  on  the  will  of  the  piince,  might  lesaaa 
hiin  in  the  ayes  of  his  aubjecta  ^5). 

*yat  «ull,  nolwitbatandfiig  thrs  peiaonal  perfsQtimi,  which  tha  £*247] 
law  attributes  to  the  sovereigQi  the  cooatilulion  hiis  allowed  a  lali- 
lade  of  euppocing  iha  contnry,  in  reapact  to  both  houaea  of  parliament, 
each  <^  which,  in  ita  tunt,  hath  ajtaxted  iho  right  of  temoiutuiitiug  and  coia- 
pUining  to  ths  king  evenof  thoae  acts  of  royalty,  which  are  moat  proper Ijr 
and  personally  tua  own ;  aiich  as  nwaaafea  aisned  by  himself,  and  speech. 
BS  delivered  from  the  thnma.  And  yet,  aucli  ja  the  reverenca  which  ia 
paid  to  the  royal  peraon,  that  though  the  two  houeea  have  an  undoubted 
light  to  consider  thaae  acta  of  state  in  any  light  whaterei,  and  accordingly 
treat  thembt  their  addressee  aa  personally  proceeding  from  the  prince,  yet 
•iDong  themaelTsa,  (to  preserve  the  moie  perfect  decency,  and  fw  the 
greater  freedom  of  debate)  tbsy  usually  suppose  them  to  flow  from  the  ad- 
vice of  the  adminiatration.  But  the  privilege  of  canvaasing  thua  freely  the 
penosal  acta  of  the  sovereign  (either  direcUy,  or  even  through  the  medium 
ef  Ua  reputed  adnaera)  belong  to  no  individual,  but  ia  oonaigned  to 
tlraee  augiust  aasembliea  ;  and  there  too  the  objectioos  must  be  piopoaed 
with  ihe  ntmoM  respect  and  deference.  One  member  was  sent  to  the  tovf- 
at  (f )  for  au^estin^  that  hla  majoa^'a  answer  in  the  address  of  the  com* 
noos  contained  "  high  words  to  fright  the  members  out  of  their  duly  i" 
■•d  another  (w),  for  saying  that  a  part  of  the  king's  speech  **  seemed  rather 
10  be  calculated  for  the  meridian  of  Germany  than  Qreat  Britain,  and  that 
■he  king  was  a  stranger  to  our  language  and  constitution"  (6). 
^  in  farther  pursuiUKa  of  this  principle,  the  law  also  determines  that  in  the' 
'kbif  can  be  no  negligence,  or  Uukts,  and  therebre  no  delay  will  bar  his) 


(4)  Oi  Hrhtp*  it  mmni  thu,  altboivh  lb*  bat  for  tiM  MOtiritr  uid  prusmlioi  of  tba 

KiDf  is  aiibJKl  LO  Lba  puaimu  ind  iDGrmilie*  nal  Iwppinna  aHl  libonj  of  hii  lubjacta. 
w  olher  men,  ihe  coniiilulioD  hu  prMcribcaJ        (i)  Could  mt  (ctuTdtue  ktgulalUTB  b«  <!■• 

M  mode  liT  which  ha  c«Bb«  n^de  pctMuJlr  elartd  void  br  >  9diu1.  if  procuretl  'ay  corrup- 

•BAibIc  bi  uij  WTD1V  wUe^  h«  duy  aMB-  tiul   8m  fl  CnncK  J30.     The  qnsalion  wiU 

wilt  llienfbn prminM  >m1m  uani^itdincidentilWin  *suit  lotwcaa 
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right,  /ittlltm  tempttt  oecvmt  regi  has  been  tbe  standing  majdm  upon 
■11  occaaioM  (7) ;  for  the  UV  Ihtenda  that  the  kng-  is  •Iwsrs  fauaied  Ibr 
the  public  good,  andlheiefore  .hu  not  leisure  to  tsaeit  Us  right  .within  the 

timet  limited  to  mbjects  [y).     In  the  king  slw  can  be  no  stain  or  '| 
[*348]    corruption  of  "^ood ;  for,  if  the  heir  to  us  erown  were  attainted  / 

of  treason  or  felony,  and  afterwards  the  crown  should  descend  to  ( 
him,  this  would  purge  the  attainder  w» /acts  (*).  And  iherefttre  when  I 
Henry  VII.,  who,  as  earl  of  Richmond,  stood  attainted,  csme  to  the  crown, 
it  was  not  thought  necessary  to  pass  an  act  of  parliament  to  reverse  this 
attainder ;  because,  as  Lord  Bacon,  in  his  history  of  that  prince,  infarms 
UB,  it  was  agreed  that  the  assumption  of  the  crown  hod  X  once  purged  all 
Btlainders.  Neither  can  the  king  in  judgment  of  law,  as  king,  ever  be  a 
minor  or  trader  age  ;  and  thererore  his  royal  grants  and  assents  to  acts  of 
Barliament  are  good,  though  he  has  not  in  his  natural  capacity  attained  the 
legal  ^;e  of  twenty-one  (a).  Ry  a  statute,  indeed,  38  Hen.  VIII.  c.  17, 
power  was  given  to  future  kings  to  rescind  and  revoke  sll  acts  of  parHament 
that  should  be  mode  while  they  were  under  the  age  of  twenty -fouT ; 
but  this  was  repealed  by  the  sUtute  I  Edw.  TI.  c.  II,  so  far  as  related 
to  that  prince;  mi  both  statutes  are  declared  to  be  determined  by  24' Geo. 
II.  c.  24.  It  hath  also  been  usually  thought  prudent,  when  the  heir 
apparent  haa  been  very  young,  to  appoint  a  protector,  guardian,  or  regent, 
fbr  a  limited  time :  but  the  very  necessity  of  such  extraordinary  pron- 
sion  is  snfficient  to  demonstrate  the  truth  of  diat  maxim  ,of  the  common 
law,  that  in  the  king  ia  no  minority ;  and  therefore  he  hath  no  legal  guar- 

■'■■(»)■ 


coiDnioii  llw  i  and  Uwnfsn  |u  Sir  EdmMOok*  ■llion.  md  MiiilWil »  ■WHMar  MMl  cmUHal,  <k»M 

nTi.1Ii<».M.)tlwiiirHtn)rtita)urB)JiiiiniidB  » >pec)>l linitKl uthoAtr.  Both (Ihk princo »■ 

bgrsiUtiararafUw«Uta«adllnHrilUM«.  Ik*  BMmaiM»tU»»ittmtUittmtk»foltmtnij- 

Mrl  of  Peniknka,  br  Mi  own  lallioi  Uj,  miarwd.  Urn*.    Edwird  V- it  (iM  In  of  Ihliuan.  wu  n- 

bnrrtnHMHaiiiwUiBHtl»iwiie)'sfD«.m.,  cetr.iMndwl  brUtfUhw  toUwcnof  tlwduk* 


gnl*Bki*rMn*ld;hiUHHd*cku-  ■<  OlaiHwUt,  «to  VM  daclsnd  r-iUfta- kjr  IfeL 

lot  full  inbf  IMpop*  U  HVantean,  conflmwd  pnrt  couikiI.    Tba  itatuln  IS  tlon.  VIII.  c  It, 

w  fiaai  dfucwr  at  •WnaMt,  iM  took  ■*«  Mn  aM  IS  Rml  VIH.  c  T.  pra<M>4,  <*»'(■»  ••««•■ 

w  (ilinlnuinuon  nf  iba  nmninwiK  al  iTronlr.  Mr,  If  a  nala,  and  andar  aiihlaeH,  or  If  a  tenult 

(uanHan  and  coanca  t/-ngaict  nre  named  anif  andar  iMmb,  ilwaM  b  tlU  iKh  age  bi  lb* 


(TJ  Thit  rtile  it  now  lubjcet  U>  (arioui  si-  Uirre  ii  no  limiutkni  in  Inaaooa,  rplonin,  oi 

•Cfrtmna.  Imh  at  ennonn  law  and  br  ■talnta.  nindrnwanon.    •■  Omsb.  1ST.  T  Eaat,  IM. 

B«e  niHnH'i  Co.  Lit  1  to).  74,  DM  1&    Af-  Bj  tba  T  W,  ta  a.  T.  u  iMlklaat  for  us*. 

Ici  lifl)-fi>r  jcan'  poaantion  a  graiil  rmm  tbm  aon,  eicapi  br  Mialtni|M  lo  aaaaaaiBatf  ih* 

crown  iwj  li«  prMunwd,  niiUs*  a  Aunu  hat  king,  aail  b>  huai  willuo  thne  )«Bn  afta 

prohilHIdd  iiich  ■  fraat.     Osodlitl*  t.  BaU-  the  BonniiiaiaD  of  (ha  tmaonabh  acL  iBook; 
It  when  th«  leipalaturalm  Gipd  no 


M  prepert*,  limit,  —Una  trmmiM  tcrmrril  iw  h 

K(  likaanb-  thua  a  man  aiaj  ta  (BiiTi«t«l  oT  ■■■( 

i*  lirniLed  to  liilT  Tsara.     So*  3  BtnA,  diaunef  of  tinw  within  Ma  life  aftrr 

■   ThHimiiiiBtpt"i***^'o'>>'»>™lp''>-  aimion  bt  Urn  a' 


9  ()«>.  III.  a.  IB.  tba 


rebfoajfal  in  tba  naaw  nf    atill  in  foraa  is  bclana     1  U.  HaoMn  3eS. 
«  king,  and  Hwieftm  'nf  the  connoa  law 


on  of  thiaatarain  related  toll*-  both  in  •■ ^ ..  .„.      .    ._ 

glFOrnuil  Pan!<l,lo  wfctA  tha  ciown  ia  ITTf  inplintKiaarttenaiiiB.     i  tMed  not  ^d tbid 

•el  D|i  ajnian  tia  daiia  of  pMthnd,  the  tbea  tba  proeaedini  ignDM  th*  dvka  ori^bHad  ■ 

■'"le  tan  J  aBBBamed.     HadidiB.  partj' laaliBf. 

law  at  tbt  tiaw,  aad  qiiniaa, 
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dittt:Sxiiaiiftheking^in^«s^islu«p«7whn()r.  The    [*Mft] 
"  *'       "  " '    ^liucal  capactty,an'abg<ili 


_^ i^nrv.  KdwaAof  Geory^.  may  di«|jHnilw 

iaU-/  For  immedioiely  upon  tlia  dvcCWW ofthe rcis>nif 
_^Ml,pi>p*citv.~biB  kTn'gsMp"  br  imfisjiial  ^tSTiJ'yi ''X  <^  OE  - 
J  i»i>T«;^™j>iJQMrjail,jj^yealed  at  ^  ^eir^iflw 

CippMiDgevea  kpoaaibility  orhia  death, that iia  oatuial  dissolution  is  ge- 
neially  e^ej.  bU  fUntue;  dimtttn  rtgis,  vel  eof^no* .-  an  «xpreMion  wliicb 
■igittfieamorely  a  xrSSSet  nCffOpStif  ;  't6i,ia  laobMrred  in  Plowdeo  (c), 
when  we  say  th«  demise  of  the  crown,  we  mean  only  that,  in  cOBseqiKnoe 
of  the  disunioa  of  the  king's  luuunl  body  from  his  body  politic,  the  lu«g- 
dom  is  uausl«nBd  or  demised  to  his  auccesaor ;  and  so  the  royal  dignity 
Ninaias  perpetual.  Thus,  too,  when  Edward  the  fourth,  in  the  t«nth  year 
of  his  leign,  wu  driven  from  his  throne  for  a  few  nnnths  by  the  house's^ 
Lsucaslei,  this  temporary  transfer  of  his  dignity  was  denoininsteil  his  i»' 
stuf ;  and  all  process  was  h«ld  to  be  discooliniied,  ss  upon  a  nstursl  death 
of  the  king  (d). 

*We  aie  uexi  to  ctmBidei  thoae  branches  of  the  royal  preroga-  {*250] 
tire,  wliieh  invest  thus  our  sovereign  lord,  thus  all-perfect  and  iin- 
mortal  in  bis  kingly  capacity,  with  a  number  of  aotaoTities  and  powers ;  ia 
the  exertion  whereof  cmsiats  the  executive  part  of  governmenL  This  is 
wisely  placed  in  a  single  hand  t^  the  British  constilutian,  for  the  sake  of 
uunimiiy,  strength,  and  dispsteh.  Wera  it  placed  in  msny  hands,  it  wouht 
be  lubject  to  many  wills ;  many  wills,  if  disunited  and  drawing  different 
ways,  create  weakness  in  a  government ;  and  to  tmite  those  sevoml  wills, 
■nd  reduce  them  to  one,  is  a  work  of  more  time  and  delay  than  the  exigen- 
cies uf  slate  will  afford.  /  The  king  of  England  is  therefore  not  only  the  \ 
chief,  but  properly  the  sole,  i^gistnM  of  the  nation,  alt  others  acting  by  j 
commission  from,  and  in  due  auboidlnstion  to  him :)  in  like  manner  aa,  upon ' 
the  great  revolution  in  the  Romsn  slate,. all  the  powers  of  the  ancient  ma- 
gwracy  of  the  conunonweslth  wero  concenlrsted  in  the  new  emperor :  so 
that,as  Gravina  (e]  expresses  11,  "in^»uiuiupeTi«HaiitUnsTnp*Mtemtvu 
atqte  tnajtslat  per  eiamdalat  fnagistratitum  paUttattt  txprimebalur." 

After  wbst  hss  been  premised  in  this  chspter,  I  shall  not  (I  trust)  be 
coDiidered  ss  sn  sdvoe^  for  arbitrary  power,  when  1  lay  it  down  as  a 
principle,  that  in  the  exertion  of  lawftd  prerogative  the  king  is  and  ou^tt 
to  be  absolute  ;  that  is,  so  fsi  absolute  that  there  is  q»  lei^l  authority  that 
ran  either  delay  or  resist  him.  He  may  raject  whst  bills,  may  make  what 
treaties,  may  coin  what  nxutey,  may  creste  what  peers,  may  pardon  what 

|Mm  i  ind  tw  ■ccai4aglf  appaintot  Ui  ■!»••■  tha  rrtncni  *nw>|M,  at  uij  tewandiM  tt  Kli( 

*^enbHiLakaTeUMfDT«iiiBntof  UvaonEdw.  0«h^  ILiviWih  tn  this  ungdon  i  to  twfiutf- 

•■■.«idtlMkii^diHD,*hkli«*cmt«n*laetedtlw  dlinuidr*f«it,llBlhancc«KrutiiruHidiua, 

•KtifUanlMjiMMUii.  TlwaniDtaM6«>.U.  u*M«l  bf  ■  coundl  of  i^arwj ;  tk*  h>*w«  « 

t.Kiii«HiibacnwD(hi>iilild«caiidloan)>iif  tbamall  belnf  uinHli  dMinnI  ud  wt  dna  IS 

taeliiMitiiarPradaiieklaU^lncaiKWalei.ua-  Uw aamol MU.* 

Mr  Ua  ifa  g(  aiibtMn,  (ppointad  tb*  f rincsH  (<1  Flmd.  in,  IK 

«Mn(ar :  wid  \biS  ofTOM.  m.  c  «.  In  cue  of  ( j)  M.  H  Rsn.  Vl.  pL  IS. 

■u».< >u ,..«-.,h<i.  (()  Oilr.l,tlOi: 

DUndad  I  niaDCT.   Mantil  hitailan  <  and,  meat  Joitlr  pranlUnf,  tka  prtrca 

■d  Ida  Uls  nujaatj  AtHB  Till,  waiabfmt  tabaeamarfifcnt,  tnra^tad  wlthpawai* 

— ^CHaiscaUntaacttoiM.    OnUMnnBTbu  ibon oT rajal,  but tba  Ui^'i iban  n«>MV  inds* 

VaH«taiq*a4.lh«BpilimorWlIa«,tliangfaI(a  Uw  ignaiUaii  atlhii  tlma.    A  ircDnd  nuianicaal 

■aw  *»iMarr.1»dlf«ad»llTofth«  aathol-  •ceaaioi  wdiapiiltar  praiuBtad  narif,  and,  aivtai  a> 

Jr^Oa two b^HM,  wu  tUMBianUir  uriait  ud  inltailon* rmnMlhr  the  iws  luiuaa,  Ui  pnaiM 

■Mtl  vpiiD  br  Itia  wUii !  itmy^tn  mat  br  tha  miJWtTbaeina  iwat,  ajd  aa  cwittmiad  MtUtSs 

»<tos*k.*iiUn.du:rnslit»rU>atw.kMMtM  imaVtlMcnSr^ 
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oflVticeR,  be  pleuea ;  tmlow  wfacm  i1m  comthalion  ludi  expMsri^,  or  by 
trident  consequence,  laid  down  seme  exception  nt  boundaiy  ;  dectuiiigi 
tliM  thus  far  the  prerogative  shall  go,  and  no  farther.  For  otherwise  th« 
power  of  the  crown  would  indeed  be  but  a  name  and  a  shadow,  iDBufHcient 
Mr  the  ends  of  govemnent,  if,  where  its  jurisdiction  is  dearly  established 
sod  allowed,  any  man  or  body  of  men  were  permitted  to  disobey  it,  in  the 

ordinary  course  of  law :  I  say  in  the  ordinary  course  of  law ;  for 
[*351]    I  do  not  *now  speak  of  thiws  *xtraordinarj  resources  to  first 

principles,  which  are  Bocessary  when  the  contracts  of  society  are 
in  danger  of  yiiBsolution,  Ktid  the  law  pTOT«s  too  weak  a  defence  agunst  Ih* 
violence  of  fraad  or  oppression.  And  j«t  the  want  of  attending  to  this  ob- 
vious distinction  has  occasioned  these  doctrines,  of  absohite  power  in  the 
prince  and  of  national  resistance  by  the  people,  to  be  much  misunderstood 
and  perverted,  by  itw  advocates  forslavery  on  the  one  hand,  and  the  de- 
mdgogucs  of  faction  on  the  other.  The  fonner,  obserring  the  absohiie  so- 
vereignty and  transcendent  dominioB  of  the  crown  laid  down  (as  it  certainly 
is)  most  strongly  and  en^hatically  in  our  law-buoks,  aa  welt  as  our  homilies, 
have  denied  that  any  case  can  be  excepted  from  so  general  and  positive  a 
nie ;  furgetting  how  impOBriUa  it  is,  in  any  practical  system  of  laws,  to 
point  out  beforehand  those  eccentricai  rvmediea,  which  the  sudden  emei^ 
|^nc«  <rf  national  dietress  may  dictate,  and  which  that  alone  can  justify. 
On  the  other  hand,  over-zealons  republicans,  feeling  the  absurdity  of  unU- 
urited  passive  obedience,  have  fancifully  (or  sometiaiee  faetioosly]  gone 
over  to  the  other  extreme  ;  and,  becanse  resistance  is  justifiable  to  the  per' 
son  of  the  prince  when  the  being  of  the  state  is  endangered,  and  the  public 
voiee  proclainui  such  resistance  neceseary,  they  have  therefore  allowed  to 
every  individual  the  right  of  determining  this  expedienee,  and  of  employe 
ing  private  force  lo  resist  even  private  oppression.  A  doctrine  productive  of 
anarchy,  and,  in  cMtseqnence,  equally  fata!  to  civil  liberty,  as  tyranny  itsdf. 
For  civil  liberty,  rightly  understood,  consisls  in  protecting  the  rights  of  jn- 
dlviduaJa  by  the  united  force  of  society ;  society  cannot  be  maintained,  and  of 
course  can  exert  no  protection,witbant  obrdience  to  some  sovereign  power ; 
aad  obedience  is  an  empty  aame,  if  every  individud  has  a  right  to  decide 
boAr  far  he  himsrif  ahall  obey. 


/"    Injheuertion,  therefor«,  of  those  prerogatives  which  the  law  has  given, ' 
-    the  tunguT'^^stible  and  abM^ute,  according  to  the  forma  of  the  conati- 
mtion. )  And  yet,  if  the  consequence  of  that  exertion  be  manifestly  lo  the 
grievance  or  dishonour  of  the  kingdom,  the  pariiament  will  call 
f*2a8]    his  advisers  "to  a  just  and  severe  account.     For  prerogative  con- 
sisting (as  Mr.  IjQcke  f  ,£1  l^aj^sEi'.*.^''?^!  it)  in  the  discretiooMjr 
ower  of  acUnjg;jor"tlte  public  good,  where  the  pcwlCve  Taws  are  ailei^Vif 
tat  3i8creti5najy^'werEe"'aBSed  to  the  put)!ic''3elflinont,  such  pfeTSga- 


tiva  is  exerted  in  an  unconstitutionid  manner.  Thus  the  king  may  n 
a  treaty  with  a  foreign  state,  which  shall  irrevocably  bind  the  nation ;  and 
yet.  when  such  treaties  have  been  judged  pernicious,  impeachments  have 
pursued  those  miniaterk,  by  whose  agency  or  advice  they  were  concluded. 
'  The  prerogatives  of  the  crown  fin  the  sense  under  which  we  are  now 
constJering  them)  respect  either  thla  nadon'a  intercourse  with  foreign  ia^ 
tions,  or  its  own  domestic  government  and  cii-il  polity.  '  '~~' 

I    With  re,ffljdtoJwei^  conCBtna,  the  kin^  is  the  dolegateorMj 
MvA  of  his  people.  ^  It  u  impossible  iliai  the  mdivfiiials'tffa  — '- 


t  tu 


■tate/mu 
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•^bctivs  caueity,  mh  tnHMt  tli*  afloin  of  that  state  with  uiolhu  earn' 

pumity  ecjually  oiuneroua  u  thenuelves.  Uu&aiinity  must  be  wanting  tw 
their  oieiiaureB,  and  tuengih  to  ihe  execution  of  their  counsels.  In  th« 
king  therefore,  as  ia  a  ceolre,  all  tho  lays  of  bis  people  are  vinited,  and 
bnu  by  that  unioo  a  eonHiatency,  splendor,  and  power,  that  niake  him  fear; 
•d  and  respected  by  foreign  pot«ntateB  i  who  wotdd  scruple  to  enter  into 
Boy  engagement  that  muat  oTierwarda  be  revised  and  ratified  by  a  popu> 
lar  aasembly.  W^U  jH.,Ja!OB.bj  ibe.jn^al  authority,  with  regard  to  fo- 
reign powers,  ia  the  act  of  ihe  whole  nation ;  .v^h^t  is  done  without  thff 
kind's  concurrence,  ia  the  aptonly of jnrivste  mea.  And  ao  far  is  this  poii* 
carheJ  t>y  our  law,  thai  it  hath  been  held  {g^,  Uiat  should  all  the  subjects 
of  England  mate  war  with  a  lung  in  league  with  the  king  of  England, 
wtihout  the  royal  assent,  such  wu  ia  no  breach  of  the  league.  Aod,  by  the 
statute  2  Hen.  V.  c.  6,  any  subject  coramitiing  acts  of  hostility  upon  any 
■ation  in  league  with  the  king  was  declared  to  be  guilty  of  high  treason ; 
and,  though  Uiat  act  waa  repealed  by  the  statute  20  Hen.  VI.  c. 
II,  so  far  as  'relates  to  ihs  making  this  oifence  high  treason,  yet  [*253] 
still  it  remsins  a  very  great  ofience  agaiosl  the  law  of  nations, 
and  punishable  by  our  laws,  either  capit^Iy  or  ottterwisa,  according  to  tbs 
circumstances  of  the  case. 
/  I-  The  king  therefore,  con^dLSJodJO-Uu  J:fi{s:esentaiive  of  his  peoj>le, 
/  haa'  the  aoJepoweT  oTsgndiagaaibMsadora  to  foreign  states,  and  (eceiviitj 
anibassailDN  '^r^Homs.  )  This  may  lead  ua  into  a  short  digression,  by  way 
fiflll^uiry.'how  laPi^e  municipal  lawa  of  England  intermeddle  with  or 
protect  the  rights  of  theso  messeagera  froin  oue^potenUtte  to  ims^r,  whom 
we  call  ambassadors. 
/  The  rights,  the  powers,  the  pities,  and  the  privileges  of  ambassadors 
I  are  determined  by  the  law  of  nature  and  naliuis,  and  Qfit  ]>y&T\y  municijial 
»  constitutions,  f  For,  as  they  represent  the  persons  of  their  respective  mas- 
ters, who  owe  no  subjection  U>  any  laws  but  those  of  their  owo  country, 
their  actions  are  not  subject  to  the  control  of  the  private  law  of  that  state 
wherein  they  are  appointed  lo  reside.  He  that  is  subject  to  the  coercion 
of  laws  is  necessarily  dependent  on  that  power  by  whom  those  laws  were 
made  :  but  an  ambassador  ought  to  be  independent  of  every  power  except 
that  by  which  he  is  sent,  snd  of  consequence  ought  not  to  be  subject  la  . 
the  mere  municipal  laws  of  that  nation  wherein  he  is  to  exercise  his  Tunc-  / 
,  tions.  (If  he  grossly  offends,  or  makes  an  ill  us«  of  his  character,  he  may! 
(  b«  sent  home  and  accused  before  his  mssterj(A] ;  who  is  bound  either  to 
do  justice  upon  him,  or  avow  himself  the  accomplice  of  his  crimes  (t) 
But  there  is  great  dispute  among  the  writers  on  the  laws  of  nations,  whtt' 
ther  this  exemption  of  ambsssadors  extends  to  alt  crimes,  as  well  naturti 
■a  positive ;  or  whether  it  tnly  extends  to  such  as  are  mala  pTohibita,  a* 
coining,  and  not  to  those  that  are  vuda  in  se,  as  murder  (A).  Our  law  seems 
to  have  formerly  taken  in  the  restriction,  as  well  as  the  general 
•xemptioa.  *For  ti  has  been  held,  both  by  our  common  lawyers  [*234] 
•nd  civilians  (/],  that  an  ambassador  is  privileged  bv  the  law  of 
nature  and  nstioos ;  aud  yet,  if  hs  commits  any  ofience  against  the  law 
~ '  '  I,  he  shall  lose  his  privilege  (si) ;  snd  thai  therefore,  il 

Pnf.  1.  B,  s.  «^  t  i,  (nd  IT.    Tu  BrnkHahiwt  it 
nl  DTllHttorf  ttw    /tnlamUr.e.  [T,  IS,  IS. 
mtn,  JL  D.  ITIS,  (ttlRoll.  Itn.in.    1  BSWr.  IT. 
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T  coDtfAnt  ihe  dsuh  of  tha  king  in  vhoM  land  he  ia,  lie  m^ 
be  condemned  and  executed  for  treason ;  but  if  he  commiu  any  otbei 
■pecies  of  treaoon,  it  ia  otherwise,  and  he  must  be  sent  to  his  own  king- 
dom (n).  And  these  positiona  aeem  to  be  built  upon  good  appearance  of 
teason.  For  aince,  as  we  have  formerly  ahewn,  all  municipal  laws  act  io 
■ubordtnation  to  the  primary  law  of  nature,  and,  where  ihey  annex  a  pun- 
isbment  to  natural  crimes,  are  only  declaratory  of,  and  auxiliary  to,  thai 
law ;  therefore  to  this  natural  tmiversal  rule  of  justice,  ambassadors,  tl 
well  as  other  men,  are  aubject  in  all  countries ;  and  of  conaetiuBnce  it  u 
reasonable  that,  wherever  they  transgress  it,  there  they  shall  be  liable  W 
■nuke  atonement  (o).  But,  however  theae  principles  might  formerly  ob- 
tain, the  general  practice  of  thi,  /«untry,  as  well  as  of  the  rest  of  Europe, 
•eems  now  to  pursue  the  sentinuiita  of  the  learned  Grotius,  that  the  se- 
curity of  ambassadors  is  of  more  importance  than  the  punishment  of  a 
particular  crime  ( p).  And  therefore  few,  if  any,  examples  have  happened 
wiihin  a  century  past,  where  an  ambaasador  baa  been  punished  for  aaf 
offence,  however  atrocioua  in  its  nature  (8). 

hi  tenpect  Io  civil  suits,  all  the  foreign  jariats  agree  that  neither  an  am- 
baasador, or  any  of  his  train  or  icmitet,  can  be  prosecuted  for  any  debt  or 
contract  in  the  courts  of  that  kingdom  wherein  ne  ia  aent  to  reside.  Tet 
Sir  Edward  Coke  maintains  that,  if  an  ambassador  make  a  contract  wUch 
ia  good  jure  gtnhiim,  he  ahall  answer  for  it  here  (7).  But  the  truth  is,  ao 
few  cases  (if  any)  had  arisen,  wherein  the  privilege  was  either  claimed 
or  disputed,  even  with  regard  to  civij  suits,  that  our  law-books 
[*255]  are  (in  general)  qmte  silent  upon  it  previous  to  the  'reign  of 
Queen  Anne  ;  when  an  ambassador  from  Peter  the  great,  czar  of 
Muacovy,  was  actually  arrested  and  taken  out  of  his  coach  in  London  (r), 
for  a  debt  of  fifty  pounds  which  he  had  there  contracted.     Instead  of  ap- 

(■I  I  Boll.  Rob.  ISS.  (•)  4  iHt.  lU. 

(•)  Fontar^  Raponi,  ISS.  (r)  11  JbIt,  ITW.    Boni^  Amali  of  Qona 

(r)  Arciirflu  tmltnm  tllUUti  fHHU-^HH     Ann, 

(8)  In  the  }eir  ISM,  diirioi  ihe  pmoeto-  ordrn  wiih  ■  ptoper  rrepdom  dT  oind.  fidelity, 

talc  dT  Cromwell,  Don  PitsteoD  Si^thebni-  aiul  firTnr«w  t     It  ta  necMHry  he  should  hin 

thei  or  the  PortuninH  kin'>uni!i>r.  itha  hwl  Da  inaTTi  to  fear,  ibii  he  eannoi  be  diiertfJ 

lieen  joined  with  him  in  thmme  uirruniaiion,  (romhii  rurctionibr  iny  chicuiei7.    BemnN 

vuitied,  confided,  mnririBcuieil.  for  hh  atro-  have   nothiog  10  hope,  and    iiolhinf  to  feo^ 

doui  murder.      Lord   Hale,  I  P.  C.  n,  ap-  fmn  Ihewverei^nlauhoiD  be  unrDI.   Then 

n  of  the  proceeding;  and  Mr.  J.  Foel"  '--         -  "-  -  -■- "-  - 

"■  ''^ "     '  1  modern  writer  of  l«»,  Uji 

r  murder  and  other  offencei  _ .    ..     , 

, -,. which  are  agninat  Ihe  light  of  boihcmlanderiminal :"  B.  t.c.T.tBS.wl... 

uuito  aod  the  fandamenlB]  lam  of  all  ancietT,  ihia  aubject  ia  diacuaaed  in  a  moti  Inaiinoa 

amliundon  are  eenainlj;  ItaUa  In  aniwer  in  maanar.     The  RonHna,  in  IheinfanCToribrir 

tbe  urdinaFjonurteofjUBIiee,  as  other  penona  alale,  ackmi>ledged  the  eipedieitcjr  of  Ike  ll^ 

•ffendiiix  in  the  liha    manner  aroi"  but  Mr.  dependanca  of  aahundoni  for  whea  iM>l 

Bume  obaerveaupnn  ihiacaae.thu  "tbe  Ian  had  recetred  nmliasaadon  from  the  Tirana 

flf  nation!  were  here  plainlv  liolated,"  T  vol.  prinoe*,  nhom  iher  hid  dethroned,  and  W 

ihn.    Aivd  Vatte),irilk  irrealnibla^litjiOon-  afUrwardi  deieeled  those  amiiuaiulon  in  M- 

tend*  that  ^aniTBrsdinnotabilitraF an  am-  ereilf  commilling  acta  which  raighi  hare  bees 

bauador  ia  an  obieel  of  muoh  greater  impoi^  coaaidered  aa  inDHO  aninst  their  dii;,  Ihrj 

once  to  the  worid  than  their  puniahment  for  tent  then  bark  unpunished;  nponoliicb  Lii; 

Orimea,  howeiet  oonlrar}  to  satural  jnalica.  olnarTea,  tt  fatmpian  lui  nu  anmiaitn.  M 

sfienehargfdwiifiaoommiaaiondiiajreeabl*     Lib.B.e.i.     When  Bomilcat,  rnu  fioMew^fc 

han  an;  power  orar  him.  and  eapeciallf  if  bi(  pliee  in  the  auauiulion  of  Uaaaira,  SallM 
■uthoriir  be  *D»reign.  how  ia  it  to  be  aipeci-  drclares.jb  nru  majru  a  aqut  itnaipu  qam 
•d  iha'.  the  mioister  eu  uwate  his  •aaaler'i     aej— faaciiii.     lUI.  Jof.  •  It 
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ply^g  to  be  discharged  upon  his  privitcge,  ho  ^lave  bail  M  the  action,  mi 
the  next  day  complHiued  to  the  quepri.  The  persons  who  were  concerned 
hi  ih«  arrest  were  examined  before  the  privy  cnancil  (of  which  the  Lord 
Chief  Justico  Hott  was  at  the  same  time  sworn  a  member  [s),)  and  seven* 
teen  were  committed  to  prison  [t) ;  most  of  whom  were  proaectted  by  in- 
rormation  in  the  coart  of  cjueen's  bench,  at  the  suit  of  the  attorney  genep 
ral  (u),  and  at  their  trial  before  the  lord  chief  justice  were  convicted  of  the 
(acts  by  the  jury  (c),  reserving  the  question  of  law,  how  far  those  facts 
were  criminu,  to  be  afterwards  argued  before  the  judges  ;  which  question 
was  never  determined  (9).  In  the  mean  time  the  czar  resented  this  aflVont 
very  highly,  and  demanded  thai  the  sherifT  of  Middlesex  and  atl  others 
concerned  in  the  arrest  should  he  punished  with  instant  death  (lo).  But  the 
queen  (to  the  amazement  of  that  despotic  court)  directed  her  secretary  to 
inform  him,  "  thai  she  could  inflict  no  punishment  upon  any,  the  meanest, 
of  her  subjects,  unless  warranted  by  the  law  of  the  land ;  snd  therefore 
was  persuaded  that  he  would  not  insist  upon  impossibilities  (z)."  To  sa- 
liafy,  however,  the  clamours  of  the  foreign  mintsten  (who  made  it  a  com- 
mon cause),  as  well  as  to  appease  the  wrath  of  Peter,  a  bill  was  brought 
into  parlisment  [y],  and  afterwards  passed  into  a  law  (*),  to  prevent  and 
punish  such  outrageous  insolence  for  the  future.  And  With  a  copy  of  this 
act,  elegantly  engrossed  and  illuminated,  accompanied  by  a.  letter  from  the 
queen,  an  antbassador  extraordinary  (a)  was  commissioned  to  appear  at 
Moscow  (i),  who  declared  "  that  thouj^  her  majesty  could  not  in- 
Hiet  such  a  punishment  as  was  required,  'because  of  the  defect  [*2S6] 
in  that  particular  of  the  former  established  constitutions  of  her 
kingdom,  yet,  with  the  unanimous  consent  of  the  parliament,  she  hod 
caused  a  new  act  to  he  passed,  to  serve  as  a  law  for  the  future,"  This 
humiliating  step  was  accepted  as  a  full  satisfaction  by  the  czar ;  and  the 
offenders,  at  liis  request,  were  discharged  from  all  farther  prosecution.  (10) 
This  statute  (e)  recites  the  arrest  which  had  been  made,  "  in  contem{U 
of  &e  protection  granted  by  her  majesty,  contrary  to  the  law  of  nations, 
and  in  prejudice  of  the  rights  and  privileges  which  ambassadors  and 
other  public  ministers  have  at  all  times  been  thereby  possessed  of,  and 
ought  to  be  kept  sacred  and  inviolable ;"  wherefore  it  enacts,  that  for  the 
future  all  process  whereby  the  person  of  any  ambassador,  or  of  his  domes- 
tic or  domostic  servant,  may  be  arrested,  or  his  goods  distrained  or  seised, 
shall  be  utterty  null  and  Toid  ;  and  the  persons  prosecuting,  soliciting,  or 

(•)  K  inir,  ITOS.    BajM^  taimSt  X  Qmm       !■)  lIInnlTOS.  Uid.  HnLint.nu.iiiT.U4 
anw.  (.)  Com.  Journ.  13  I>«.  ItOS. 

l<)B,MJul^lTOS.    IM.  (>)  »  Apr.  ITW.    ioft-itiL 

(■I  noct.  1708.    n-i.  it)  Hr.  Vniliwonh. 

Irt  14  Fati.  ITOS.    nn.  (»|  8  Jan.  1T«.    Bmt,  Ui4. 

t-)  17  stfL  tros.   /M.  (c)  1  aniL  e.  d 

tO)  In  3  Burr.   IMO.  Lord   HansfiFM  it-  penon*  Eon'ietad  war*  nner  limuiht  op  M 

flimi.ihit  "  the  iiHluU  of  Qu«n  Anne  na  receirejudEmanl.  (br  "no  puoiihinFiil  nonld 

KM  nrniioiiHl  bj  nnj  douht  whFlhir  Ihe  Uw  bite  been  ihouahl  b;  the  ciu  nn  idequiile  rr- 

■Timlbiu,  parlieulnrlytM  partrelutfe  topab-  pantLon.     Buchi  wntenceu  tlie  oouil  woutl 

Re  niinin«j,  ni  not  p«n  of  thn  law  of  Eni-  ba*g  gisen,  ha  would  hare  thought  «  fresh  in- 

•"id,  and  ihe  mfmnion  criminal,  nor  intHnd-  mh." 

en  lu  ntjun  iota  of  it'    And  h«  pnjo«ii»  to  (10)  A  ieiretatj  of  IrKiIion  il  priiilt-pij 

Jav,  thjt  Lord  Talbot.  LonJ  Hanfwicke,  and  sninM  anv  eitil  or  criminal  prosunuiDn.    I 

^onJ  Hoh,  were  elesrlv  of  the  name  opinion.  Waah.  C.  0.  R.  233.     An  ■■taulian  aforrig* 

But  Ae  JTifraetion  of  the  iaw  of  nation!  can  niniater.eomnitledin  seirdefence.ia  eicuaa. 

■aly  be  a  aiadeaaanoT,  pnniihable  at  the  dt*-  Me;  and  an  aoault  on  nidi  miniiilfr,  if  be  i» 

•"'I'"!  of  th«  coeil  by  Bne,  imprixniment,  and  bol  known  aa  auch,  ia  not  a  tiolatian  of  A* 

fiUanri  a^lhareroraLoniManafieldBaTatU  hvofaUiaDa.    IId.3a» 
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uwcioif  muh  nroeets,  shall  b«  deonwd  violalara  of  Ow  Ikw  sT  aalMM 
■BddiaUrtmis^llMpiibliGrepcMe;  andahall(n)BHfferM>chimMtaiMUi4 
oorpaTa)  puitiihiiiffnt  b»  tfao  lord  clianeeUoT  &md  die  two  abisf  jiwlicM,  ft 
■By  two  of  them,  atull  think  fiL  But  ii  ta  eipreaaly  provided  (12),  llm 
M  Inder,  within  th«  «k»cripU(»  of  the  banknipt  lawa,  wbo  aball  b«  io  tht 
Bervice  of  any  snbMBador,  aboil  be  prinl«ged  or  protsctad  by  ^a»  »t; 
nor  ahall  uty  one  be  punished  for  urealing  an  ambae8ad<w's  servant,  un- 
less his  name  be  legislered  with  the  senretary  of  state,  and  by  him  tran»> 
mittud  to  the  shenSs  of  Loodoa  and  Middleaez.  Exoepticuis '  that  sie 
strictly  conforin^e  to  the  rights  of  ambasaadon  {d),  as  obserred  in  the 
most  chilized  countiies  (13).  And,  in  consequence  i^  this  statute,  thus 
declaring  aad  enforcing  the  law  of  nations,  these  privileges  are 
[*337]  *now  heU  to  be  put  of  the  law  of  the  land,  snd  are  constantly 
,  BUtwednitheeowt«of««iun«nUw(«). 

'    II.  It  is  also  the  kiwjt's  prerogative  to  make  tneedes,  lymes,  and  A 
/  )jaiUiW>i^lWBign  Bt^TuXjniacfiS-   "ToriTM  jvlire  laifapraatims 
eHHUi^  (o  the  goodness  of  »  Teagu«,.)])^trrt  >e  J9^  ^  the  sprereigB 
(/))  ■'■^  than  it  is  biaduig  upon  the  whole  oommiihi^:  'mi  la 
^    id  Uie  eoveretgD  power,  ftteod  Am^  is  vestnd  in  the  peiMb  ^  tbs 
king.    Whatenr  contracts  tbwefon  be  engages  in,  no  other  power  in  the 


(11)  They   ntaj   bs    inpitBoncd  not  niora  tiad  to  eitend  to>lba  ■erranU  of  ■  public  at- 

than  Ihres  yein.  and  fined  nt  ihc  diacteiion  or  nister,  being  nitiiea  of  the  eoimUj  where  b* 

■ha  oourt     81017')  lawt  C.  8.  80.  midea,  ai  well  ai  to  Ma  ftmisB  MrraBta  ft 

(IS)  CitiMBa,ar  inbsbhaau  oT  Iha  V.  S.  Bar.  ter&>,  aKi  nat ontjr  Ui  •Mrrasw  tirn*  » 

wlio  conlract  dgbta   before  enleiing  JnUi  Iha  bii  houac;  ibr   many   hmtna   an-   not  lal|* 

■erviRg  of  a  foreign  miniater,  an  not  enempl-  enough  In  contain  and  lodge  all  ths  aerraMa 

ed  rmn  arreai  far  thote  ilabti  bf  ttm  lava  of  ef  aflm*  puUie  ainiaMn,  bu  bIm  w  raal  aad 

Iha  U.  6. )  but  than  ia  bo  axcpplioa  uuut  aclual  aerranla  Irini  oU  of  hii  houae.    (> 

olher  bnnhrapli  or  inaol.eno.     ft.  Btr.  797.  3  Will.  3S.T  Bar.  and  Crea.  SB^S) 

(13)  And  ths   eieeiitiona   an    aald  in  be  Nor  ia  il  neceaaaiy  to  aMide  Ihen  tu  the  pri- 

^^eablT  la,  and  Wins  fran,  the  la*  of  D»-  litega  that  llteir  naiaaa  ahsuld  haTs  baeo  i*> 

Imna,     Loekv.ooil  r.  C3oW|irne,3  Buir.  1676,  jialrred  in  the  aecreiarr  of  auie'i  office,  and 

cited  in  Mr.  Chriitian's  nole.  IninamiTIcd  1o  the  ahrritTa  Dffico  (4  Bur.  3017. 

A  peraoncbininglba  henafti  ef  the  7  Am.  S  Taim.  lUp.  79.)  Iban^uilau  tkry  haa* 

c.  IS.B*doineaticaciTaiit  loa  public  ituniatfr,  botn  ao  repilarail  nd  Itaaamitlad.  Iba  aha- 

mnal  be  restly  and  bona  fide  hii  aenant  al  riff  0>  hiioScera  cannot  be  nnxenlrd  aninal 

Ihn  timn  of  Iha  aneal.  and  piuii  clearly  ahnw  for  arretling  tbem.     (Sm  the  italuip.  ^  3.  1 

by  alildaiii  Iha  general  nature  nf  hie  aTriee,  Wtla.  ZS.  and  ■  modem  order.)    Aad  it  ia  bM 

and  the  actual  perfoimnnca  of  it,  and  Uiat  ha  to  be  eiMclad,  ihat  aieiy  particular  Ml  of 

Hat  not  a  Irader  nr  oliieel  of  Iha  hanknipt  aenice  ilionld  be  apeoi&ed.     [I  i>  rnougfa  il 

laws.    (3Slra.79T.     S  Ld.Ra(m.  ISat.FUig.  an  aclval  bona  fide  aerttce  ba  >nitMl. sod  il 

K».8.C.    lWila.a0.7G.    I  Bk.  Rep.  47t.  aach  a  aertjoe  be  iiiffieienlly  nnda  out  W  •«■ 

S.  C.    a  Bun.  ISTS,  1731.    3  Wila.  33.  and  3  datil,  the  oourt  will  not  upon  bare  auapicios, 

Campb.  47.)  aupimw  it  t»  hara  brea  ntrehr  oetanrdila  aad 

Poi  by  the  Uw  of  Dalian.  aput^miitUter  eolliuire,     (3  Bar.  1481.)     Wiwre  the  aerYial 

ouiBBt  proual  a  peraon  who  il  not  bona  fide  ofanainhuaiidordid  aoireaide  inbia  maaUr^ 

bia  (orrank     It  it  the  law  Ibat  giTai  the  pro-  bona*,  hui  renlKl  and  li»ed  in  anoihor.iiart  tl 

Uetion  1  and  thougb  the  ptoceta  of  the  tat*  whiah  he  let  in  lodfinja,  U  vaa  hfhl  That  hw 

ahall  bM  lake  a  bona  fide  aerrant  out  of  iha  n»da  in  that  bouae,  not  baiaj  nocaaaar?  bt 

■arriDa  of  a  puUie  minialer,  yal  u  the  olher  the  coriTenience  of  the  aiBl»a*adiir,  were  litr 

hand  a  pulilia  minialei  ahall  not  lake  a  peraon  bl«  lo  be  diatrained  br  poor  ralaa.     nonlla 

who  it  not  bona  fide  hie  aariant.  oat  of  ihe  t.  Tongimd,  1  Ba>.  and  Craa.  AM.     Tbia  aM 

aaatady  of  the  law.  or  aorMii  bin  Ctkd  lh«  doei  not  tiiLnd  lo  etatnU,  who  are  Iherebra 

Gymaal  of  bii  jwl  debla.    (1  Bux.  SOH,  liable  to  arieat.     Viveul  t.  Brokn,  3  Hii.l« 

Tbia  privilege  boweret  hst  baaa  loor  •r*- 
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U^ilni  can  hpUf  iehy,  mam,  at  mmi.  Aad  y«l,  Int  dna  -plaainida 
at  Mithoritjr  alKmld  bv  abuaed  to  ik*  dMrirMiit  or  th*  puMu,  tke  omsbIb* 
Hm  (u  wu  hiniMl  berora)  hath  hers  tatorpoMd  u.  olmk,  by  tba  m««]»  sf 
fuUiuneDtny  impeaclmieiit.  Tor  the  pnnitiuneHt  of  a«ob  ministan  m  fran 
niminBl  motivas  ftdvino  or  conchidB  any  timtj,  vhick  shall  tftanrarda  ba 
{■digMl  lo  derogus  from  the  honour  aad  iiitor«M  of  t^  sKtioD. 
/  III.  Ufwn  the  ume  prinoipta  the  king  hu  alao  tho  aole  pMBig4tiv«  of 
'—^^ii'fjM  anipeme*  {Vtf.J  FiOr  \t  ii  hiMbyairUie  w"'-~  ««  tl.-  Uw 
ure  and  nauana.  duiMtha  riafat  of  nakiniF'wai.  ' 


•f  nature  and  nauona,  duiMtha  ri^u  of  Baking  'wVi,ylM9h  ,tv..iutvri 
•fiwiBteiTis  evcir^  lildtf  llluil.na  given  up  by  all  prirate  poisons  toat.aaUr 
t^J|W=XetT,  jomI  .tt  vested  in  the  sovereign  pQwerW)  :  and  this  li^  is 
even  up,  not  only  by  indiviiluals,  but  even  by  ih»  entiio  body  of  peogdo, 
uiUare  vndwtbe  domiiiian  of  OMvera^n.  It  mnild  Mood  be  exUMne- 
ly  improper,  that  aoy  nuniber  of  sufa^eoH  shovM  bave  the  powac  of  bind- 
tDj  the  Mipiwne  magtslrate,  ud  pouing  bin  agsiaot  hi*  will  in  a  Male  of 
wu.  WhMover  ktwiUties  thMrefose  nuiy  be  cotnmlttad  by  ^nte  oiti< 
sens,  the  suie  oagbl  not  to  be  affected  thereby ;  noleoa  ^latafaould  juatify 
iheii  prcMtaedings,  and  ihoraby  become  parBter  in  the  guilt.  Sucli  aaai^ 
diorixed>alHitosn  in  notonce  are  not  naked  anoog  opea  eaemies,  but  an 
treated  like  pirates  aad  robbors :  aoevdinglothat  rolooftbecivittawfA); 
itstetAi sunt  qmii»6it,aiUqmhuii*t,puUit» btUuMdteneimtu I  em- 
ttnlatrm—»aut*pfadi>iiM*vU.  And  the  loasoo  which  is  given  by  [*3&a] 
Grotius  (i),  why  according  to  the  law  of  nations  a  denunciation  of 
war  ought  ajwayi  to  precede  the  actusl  comsaeBcement  of  hoatilitiee,  is 
Mt  BO  much  that  the  enemy  may  he  put  i^n  hia  guard,  (which  is  matter 
radier  of  nt^nanimity  disn  rigiu,)  but  that  it  may  he  certainly  clear  that 
Ate  war  i«  not  undertaken  by  private  persons,  but  by  the  will  cd'  ihe  wbole 
eonmuoity ;  whose  right  of  willing  ia  in  this  cose  transferred  to  the  au- 
prarao  magiatiue  by  uie  ftindanental  iawa  of  society.  So  that,  in  order 
(0  make  a  war  oomfdetely  efiecUwl,  it  is  necesaary  with  us  in  England 
tint  it  be  poUicly  declared  and  duly  fnodaiHwd  by  the  king's  authority ; 
and,  then,  all  parte  of  boib  the  contending  nations,  from  the  highest  to  uia 
lowest,  are  bound  by  it.  And  wherever  the  right  resides  of  beginning  a 
national  war,  there  also  must  reside  the  rishi  of  endingil,  or  the  power  of 
making  peace.  And  the  same  check  of  psrliamentary  impeachment,  for 
improper  or  inglorious  conduct,  in  beginning,  conducting,  or  concluding  a 
national  war,  is  in  general  sufficient  to  restrain  the  ministers  of  the  crown 
from  a  wanton  ar.injurious  exertion  of  this  great  prerogative. 

,IV.  But,  as  tho  delay  of  making  war  may  sometimes  be  detrimental  to 
individuals  who  have  auflered  by  depredations  from  foreigfi  poleniates,  ova 
laws  have  in  some  respects  armed  the  subject  with  powers  to  impel  the 
prerogative ;  by  directing  the  ministers  of  the  crown  (o  issus  loiters  of 
n2ai||tLAIidj£filiSSL''P*'''  ^^'  demand  :  the  prero^tire  of  granting  wliioh 
■a  nearly  ralSwrto,  and  plainfy  derived  tiom,  that  other  of  making  war ; 
tUa  being  indeed  only  an  incomplete  state  of  hoalilities.  Hid  generally 
wdiqg  in  a  formal   declaration  ^  war,     These  letters  are  grantable  ^ 

liy.ao,lB,ilS 

(H)  The  Pmident  of  tha  IT.  S.  <ritS  Ih*  wu,  or  M  ^ul  iMMi  sT  airqa*  Md  npriui. 

«MHntori<n>UinkDrihe«mati>n  pnwnt,  ArLl.  gmLAilO.    Camv'—.ialiamofnu. 

mtkMfMin.    {Oanm.  An  *.  9Kt.  ».  it.)  —iharii™  tin  VimtidtM  w  i—m  wmk  Itwt. 

M  it  T«|vii«a  u  lataf  •oaanMtadHMa  aaai"**  lawfc  MM. 
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Mia^injujs4Mr'MW^<'C*nottifir ;  iJijl  jugtice  is  depi 
iP^ch.  liie  oppfSAOQLl'^ngB-  InlHia  hmh  '^i.iiHrii  yf  m^Tj)^  «jid  rapriwl 
(words  used  aa  syAnpjrmous ;  and  limifyipy.  the  ^*'i'"' *  """Bg  '"  ■•■^mr*. 
Ike  fonner  the  posaing  the  j&gntiers  in  order  to  such  .Iftjum)  m>  JSAX.  W 

*  obtaIn«d^U),)2^r  to  f.^i£e.ti^e    luulipi  nr    yfuJn  nf  |||^  |iihjyrfj  iJ 

[*26d]  the  oAending  ataie,  udUlI  mniafai-iiim.  *ba..jn»[]^^  y |)flfp<ar  Aey 
Jiappeh  to  be  found...  And  indeed  ihia  custom  of  teprisals  teenm 
rfictued  by  nature  herself;  foi  which  reason  vre  Sad  in  the  moei  ancient 
(imea  very  noMble  imtancev  oi  it  (n).  But  here  the  necessity  it  obvioM 
of  colling  in  the  sovereign  power,  lo  deteimine  when  reprisals  may  be 
made  ;  nn  every  priTiue  sufferer  would  be  a  judge  in  his  own  cause,  Ii 
inrsutnce  of  whtch  prinsiple,  it  is  wiih  us  deolared  by  the  statute  4  HeiL 
/.  c.  7,  that,  if  any  si^jects  of  the  realm  are  of^xesaed  in  the  time  of  truce 
by  any  foreigners,  the  king  wiU  gnutt  manjue  in  due  form,  to  all  that  feel 
tnemaelvea  grieved.  Whidi  form  is  thus  directed  to  be  observed :  the 
sufferer  must  fim  apfdy  to  the  lord  privy-seal,  and  he  shall  make  out  let- 
ters of  request  under  the  privy-eeal  i  snd  if,  after  such  request  of  aatisfse- 
tnn  made,  the  par^  leqnved  do  not  within  coBvenieat  time  make  due  sa- 
tisfhction  or  restitutim  to  the  party  grieved,  the  lord  chancellor  shall  mske 
him  out  istten  of  martjue  under  the  great  seal ;  and  by  virtue  of  these  bo 
may  attack  and  s^ze  the  property  of  the  aggroesor  nation,  without  haaaid 
of  being  condemned  as  a  robber  or  pirate  (lA). 

V.  Upon  exactly. the  same  reason  alajpd*  die  preropdiTe  of  fnn'^ 
safe -condil  els',  without  which  by  the  law  of  nations  no  memfaM  orpoe  eo- 
i^ety'has  a  ri(|ht  to  intrude  into  anoth^,.  And  therefore  FuffMi(lo?~v^ 
just]yresoIres(iiXthatit  islefllnthepowerof  ail  states,  to  take  such  me^ 
aures  about  the  admission  of  stiangers,  as  they  think  convenient  ;^thDS0 
being  ever  excepted  who  are  driven  on  the  coasts  by  necessity,  or  by  »af 
cause  diat  deserves  pity  or  compassion.  Great  tenderness  is  shewn  t^ 
our  laws,  not  only  to  foreigners  in  distress  (sa  will  appear  when  we  come 
to  speak  of  shipwrocka)  but  with  regard  also  to  the  admission  of  strangen 

(k)  IM.l.J,(.t.  414-1.  fordabti  dua  id  mvnprivmU  iiifaitct*  nf  Iha  P*> 

(0  Durmiw.  Ih,  .WsKS.  lenn  kingdom  :  out  ct  wliicli  boot!  Uu  Ung  •■ft 

(■>>  aHUwiHXiHintil>*DbrNMtor,lDtb««ls-  Lbraa  hundi«d  bMd  of  ctiUa  lor  mi  oimdnnudi 

nnth  book  of  i)ia  Hind,  of  ths  nprlula  m>da  Inr  mnri  (he  ml  wan  wpiltalilr  dlrksd  amMif  th> 

blm»iruoilMB|MluiBaODni  Imn wbow ba took  oUwr endlun. 

■  Biiiitittula  of  ciiIJa,  u  ■  titlibcUon  foe  kprlM'  (■]  Law  of  N.  and  N.  b.  S,  c. !,() 

won  tt  the  Ellui  gunaibf  hlifaUMrNelaag,aiid 

(15)  The  txuate  of  Han.  T,  Ei  DonfliiHl  to  priiet  cipiared  ahaD  b*  diridrd  toewdmB  M 

Ibe  tinM  of  B  Uvea  wharaia  then  w  no  SI-  ft  esatraot  entered  into  WtveaD  th*  owoait 

fnn  mention  thut  all  marquei  and  reprii&la  and  the  caplun  and  crew  of  the  printeer  — 

(haltceaH,     Thia  innnnerof  graniini  lenera  But   tha  ownfn,   helorr  tba  coannbaioa   fa 

■f  manjaa  I  cmieeira  baa  kmi  bmn  diaaaed,  gnnted,  tkull  gira  aeountr  la  Tha  mimmwllH 

sod  aoooiding  to  the  iiMin*  oT  Hen  V.  could  (a  ouke  eompeniatton  fin  anj   tMaiian  d 

sal*  be  panted  to  peraiHit  aatuallr  (riand.  tnaliei  betwarn  ihoae  powen  wiih  wkua  I)h 

— Bi>t  if,  during  •  war,  k  aubjael  without  mj  nmion  is  at  peace.     And  b]r  the  24  Oeck  tIL 

"    "      '         ■     ■■  - ->■- -iJ  •->- —  -    ■•■■   ■>">} ahall  afao  (i 


7 'a  (hip,  llwBrisa  woui^  not  b*  the  propanr  armed  ihip  ahall  not  ba  empIc^eH  is  mon|- 

the  eapior,  but  would  ha  one  of  the  iniu  gling.     Thcie  comrniaions    in  the  (iiiliits«^ 

oT  BdiDiraln,  and  would  balongio  tha  kini,  or  and  upon  all  occaaiona,  ate  now  called  lettan 

his  granles  thr  idrninL     Carth.  39».  3  W«M.  a{  avu-iat.     39  Gh.  R.  c.  34.     IB  0«.  IIL  c 

4X)     Thenrore,  loaneourage  mrrchanu  and  ST.     MoU/n),  c.  3,    a.    B.     Or  n-mxtimen  the 

aHura  to  fii  out  jiriTalFera  or  armed  sbips  in  lords  oTthe  admimltr  luTa  thia  auihoiilr  by  ■ 

Urn*  nr  war.  In  rariooa  acta  of  pariiiwMnl,  the  nnMlaiMMni  fron  ihs  kiaii  in  oanncil,  ■•  wu 

mrdhiirtiadmiTBt.ar'iie  oooninieiinsorihe  the  eaH  in  Dm.  17SD.  to  enpiiwcr  then  la 

■dninltv,  are  *mpa«««id  to  nats  ooauma-  bmI  taaait  ti  Manias  to  Miia  (In  akipe  •! 

aaaslo  the  Dwnanarnab  aE^tSBdtlH  &a  Dvck 
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wb»  ooiM  ipoMUMOualy.  For  bo  long  u  their  rwtioB  contimies  at  pMot 
wiib  ours,  ftnd  thay  thenuelveB  hebare  peweabty,  they  are  tmder 
^ibe  king's  proiectioa  ;  though  liable  lo  be  sent  hoine  whenever  [*260J 
Ae  kiag  sees  occsaioa.  But  no  subject  of  a  natipn  M  war  with 
ns  can,  by  the  taw  of  nations,  come  into  the  realin,  nor  can  travel  himadi 
qKU  tb«  liigh  seUf  er  B«ad  his  goods  and  merchandise  from  one  place  I* 
ucsheri  mthout  danger  of  being  seized  1^  our  subjects,  unless  be  has  le^ 
lera  of  safe-conduct ;  which  by  divers  ancient  slaves  (o)  must  be  granted 
mdor  the  king's  great  seal  and  inntlled  in  chancery,  or  else  are  of  no  ef' 
fisGt :  Ae  king  being  supposed  the  best  judge  of  such  emetgencies,  u  may 
deserve  exception  froni  the  general  law  of  arms.  But  passports  under  the 
king^  sign-manual,  or  licences  from  his  aoibanadors  abroad,  are  now  niors 
usnally  obtained,  and  are  flowed  to  be  of  equal  validity  (16),  (17)." 

Indeed  the  law  of  England,  as  a  commercial  country,  pnys  a  very  par- 
dcolar  regard  to  foreign  merchants  in  innumerable  instances.  One  I  cao- 
not  omit  to  mention  :  that  by  ntagna  carta  {ji)  it  is  provided,  that  all  met- 
chants  (unless  publicly  prohibited  before-hand)  shall  have  safe-conduct  u 
depart  from,  to  come  into,  lo  tarry  in,  aitd  to  go  through  England,  for  the 
eierdse  of  merchandise,  without  any  unreasonable  imposts,  except  in  tinw 
ef  war  r  and,  if  a  war  breaks  out  between  us  and  their  country,  ^ey  shall 
be  attached  (if  in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  justiciary  be  informed  how  our  merchants  are  treated  in  the  land 
wttfa  which  we  are  at  war ;  and,  if  ours  b«  secure  in  that  land,  they  shall 
be  secure  in  ours.  This  seems  to  have  b<>en  a  comnan  rule  of  equity 
UDong  all  the  northern  nations ;  for  we  learn  fr^.m  Stiemhook  {q),  that  it 
was  a  maxim  among  the  Goths  and  Swedes,  '  ^vom  Ugtm  ixteri  uohU  po- 
twn,  tandem  iilis  ponemus."  But  it  is  somewhat  extraordinary,  that  it 
sboold  have  found  a  place  in  titagna  earta,  a  mere  interior  treaty  between 
the  king  tuid  his  natmal>bom  subjects :  which  occasions  the  learned  Mon- 
tesquieu to  remark  with  a  degree  of  admiration,  "  ibat  the  Eng- 
lish have  made  *the  [»Olcction  of  ybrsi]^  merchants  ooe  of  the  [*261) 
articles  of  their  mUiimai  liberty  (r)."  But  indeed  it  well  joatifies 
asother  observation  which  he  has  made  («), "  that  the  English  know  bet< 
ler  than  any  other  people  upon  earth,  how  to  value  at  the  same  time  theas 
ihree  great  advadtases,  religion,  liberty,  and  commerce."  Very  differem 
ftom  ihs  geoius  of  the  Roman  people ;  who  in  their  manners,  their  cousli< 
tulion,  and  even  in  their  laws,  treated  commerce  as  a  dishonourable  em- 
l^ment,  and  pr<^bit«d  the  exercise  thereof  to  persons  of  birth,  or  rank, 
•r  fortune  (l) :  and  equally  different  from  the  bigotry  of  the  canonists,  whit 
kx^ed  on  trade  as  inconsistent  with  Christianity  (u),  and  determined  at  tha 
council  of  Melfi,  under  Pope  Urban  II.  a.  a.  1090,  that  it  was  impoBsible 
with  &  saTe  conscienca  to  exercise  any  traffic,  or  follow  the  profession  of 
Ike  law  (a>}. 

C»  llBMLVLca.    UH«D.Vi.e.a.    IOHbii.    emo. 


,  ^1*1  in  ontr  tn  pwrent  ftinignen  from  ai 
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the  principal  pren>gfttfT«a  of  the  kin;  rnspecthif;  thi*  nMhm  ■ 
hh  Foreign  nstiona ;  in  all  or  which  he  is  conaiiJerad  u  the  d»- 


"nioaq  tit  the 
intercoune  wi 

legate  or  representative  of  his  people.  But  in  domestic  aJfaiis  h< 
«idered  in  a  great  Tariety  of  characters,  and  irom  inence  there 
abundant  number  of  other  prerogatives. 


/  I.  Firsii^he  is  a  constituent  part  of  the  supreme  legislative  power;  ud, 
f  u  aucb,  has  the  prerogative  of  rejecting  such  provisions  in  jarlhroeiit  m 
he  judges  improper  to  be  paaeeS./  The  expediency  of  which  conatiulSSa 
hia  BeTore  been  evinced  at  large  (r).  I  shall  only  fattier  remark,  that  dM 
king  is  not  bound  by  any  act  m  jutrliament,  unless  he  be  named  therein  by 
special  and  particdar  words.  The  most  general  words  that  can  be  de- 
vised ("  any  person  or  persons,  bodies  poHtic,  or  corporate,  fto.*^ 
[*362]  afTect  not  otm  in  the  least,  if  *they  may  tend  to  restrain  or  dimi- 
nish any  of  his  rights  or  interesta  (y).  For  it  would  be  of  nmsl 
mischievooa  consequence  to  the  public,  if  the  strength  of  the  ezecutirfl 
power  were  liable  to  be  eurtailed  withotK  its  own  express  consent,  by  con- 
•tmctions  and  implications  of  the  subject.  Yet,  where  an  act  of  patlia- 
ment  is  expressly  made  for  the  preservatloo  ofpnblie  rights  and  the  sop* 
pression  or  public  wrongs,  and  does  not  interfere  with  the  estabtished  rights 
of  the  crown,  it  is  said  to  be  bindingas  well  npon  the  king  as  upon  die  sub* 
jecl  (a) :  and,  likewise,  the  king  may  take  the  benafli  of  any  particiiUr  Kct, 
though  he  be  not  especially  named. 
r  II.  The  kin?  is  considered,  in  the  next  place,  as  the  generaliaaimo,  or 
I  Ae  firsf'in  military  command,  wilhTn  the  kmgdom.  J  The  grefi'Snd  Af  »»■ 
cTety  Is  tO'  protect  the  wec^mesa  of  individijals^y  the  imited  strength  of  di« 
community :  and  the  principal  use  of  government  is  to  direct  that  united 
Btrengtb  in  the  best  and  most  effectual  muiner  to  answer  the  and  proposed. 
Monarchical  government  is  allowed  to  be  the  fittest  of  any  for  this  purpose : 
it  follows  therefore,  from  the  very  end  of  its  institution,  that  in  a  monarchy 
the  military  power  must  be  trusted  in  the  hands  of  the  prince. 
/  In  thia  capacity  therefore,  of  general  of  the  kiitgdom,  the  kin^  haa  the 
'  sole  power  of  raising  and  regulating  fTeets  and  amiies.  )  Of  the  manner  in 
which  'they  are  raised  and  regulated  I  shall  speak  more,  when  1  oanw  to 
consider  the  military  state.  We  are  now  only  to  eonsider  the  prerogaiivo 
of  enlisting  and  of  governing  them:  which  indeed  was  disputed  and  claimed, 
contrary  to  all  reason  and  precedent,  by  the  long  parliunem  vt  King 
Charles  1. ;  but,  apon  the  restoration  of  his  son,  was  •olemnly  decl&red  by 
the  statute  13  Car.  II.  c.  6,  lo  be  in  the  king  alone  :  for  diat  the  eole  mi* 
preme  goremment  and  command  of  the  imlliis  whbin  all  his  mejeMy'e 
.realms  and  dominions,  and  of  all  forces  br  aem  and  land,  and  of  aO 
{*363]  forts  and  places  of  strength,  ever  was  ana  U  the  *undoubied  right 
of  his  majesty,  and  his  roy^  predeoeuMv,  Icings  mad  queena  «f 
England  ;  and  that  both  or  either  house  of  pariiameot  cannot,  nor  ou^t  i^ 
pretend  to  the  aame  (18). 

This  statute,  it  is  obvious  to  observe  extends  not  only  to  fleets  and  u* 
mies,  but  also  to  forts, and  other  places  of  airengtb,  within  the  realm;  the 
sole  prerogafive  as  well  of  erecting,  aa  manning  xod  g&verlimg  o^  which, 

imtii twos w< mufHill am rmtHI, pia  wi yin         WnRu.7^ 
mW  ■»*,  c.  II.  (■>  7  1^  n. 
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bflaap  to  As  king  in  b»  e^Mud^  Af  gmoral  of  the  kingdom  (b) :  and  Jl 
bnds  wBT-i  formeily  aub^ect  to  a  tax,  for  btiitding  of  caatlea  wherever  the 
IbJOf  thought  pn^MT.  'I'hie  waa  one  i>f  th«  ihrm  things,  from  contributing 
I*  the  perfonnaoca  of  which  no  laoda  weio  «xonipt«d  ;  and  therefore  c&llea 
hyourSaxoDanceMorsihefrwuMJaMecMnbH:  te.ponturepaTaliOfarcucom- 
Mnwlio,  et  tiqteibtU  caiUrm  knttm  (a).  And  this  thejr  were  called  upon  to 
do  M  often,  that,  as  Sir  Edwaid  Omu  from  M.  Paris  assures  us  {d),  thero 
wen, in  ths  tims  of  Henry  li.,  1115  eastlea  sobsiaung  in  England.  The 
inconvenienctis  of  which,  when  granted  out  to  privmlo  subjects,  the  lordly 
berons  of  those  Unkee,  were  aeverelv  feb  bjr  ilte  whole  kingdom  ;  for,  » 
WiUiwo  of  Newbuigh  remaifce  in  tu  nign  of  King  Stephen,  "  erant  m 
AngUa  ^fJaamoda  tat  rtgea  ael  p»tma  twatwi,  qtiat  donumi  easttllomm  .*" 
but  it  was  felt  by  none  more  aenaibly  llian  by  two  succeeding  princea, 
King  John  and  King  Heniy  111.  And,  thereCDre.the  greatest  part  of  them 
being  domoiiahed  in  the  barons'  wars,  the  kings  of  afier'times  hare  been 
feiy  catiliotia  of  suffering  thoin  to  be  reboill  in  a  fortified  manner :  and  Sir 
Edward  Coke  lays  it  down  (<),  that  no  subject  can  build  a  cutle,  or  house 
of  strength  embattled,  or  other  fotueaa  defensible,  without  the  licence  of 
the  king ;  for  the  danger  which  might  ensue,  if  evety  man  at  his  pleasure 
might  do  it. 

li  is  pardy  upon  the  name,  and  partly  upon  a  fiscal  foundation, 
to  secure  his  marine  revenue,  that  the  king  has  the  'prerogatiTO  [*264] 
aCapjwintin^  portj  and  Aatw»^_or  such  places  oidy,  for  persons 
"Sii  merchaiidixe  to  paaa  iiitb  and~S3t  of  the  realm,  as  he  in  his  wiitdom 
sees  proper.  By  the  feodal  lav  all  darignble  rivers  and  havens  were  com- 
puted aiDangthe»;aIia(/),aiMl  were  subject  to  the  sovereign  of  the  state. 
And  in  England  it  hath  always  been  holden,  that  the  king  is  lord  of  the 
whcrie  shore  {g),  and  partioulaily  ia  the  guardian  of  the  puns  and  huvens, 
which  are  the  iniele  utd  gates  of  the  realm  (A) ;  and  therefore,  so  early  as 
Om  reign  of  King  John,  we  find  ships  seized  by  the  king's  officers  for  put- 
ling  in  at  a  place  that  waa  not  a  legal  poK  (i).  These  legal  ports  were 
imdoubtedly  at  first  assigned  by  the  crown ;  since  to  each  5s  them  a  court 
sf  pcKtmote  is  incident  (_;),  the  jw'isdiciion  of  which  munt  Sow  from  the 
n^al  autliority  ;  the  grttU  perit  of  the  sea  are  alao  referred  to,  as  well 
known  and  established,  by  statute  4  Hen.  IV.  c.  20,  which  prohibits  die  - 
landing  elsewhere  under  pain  of  confiscation:  and  the  statute  1  Eliz.  c.  11. 
recites,  that  the  fraitchiae  of  lading  and  diacharging  had  been  frequently 
granted  by  the  crown. 

Bnt  though  the  king  had  a  power  of  granting  the  franchise  of  havens 
and  noKs,  yet  he  had  ihH  the  power  of  resumpuon,  or  of^iiarrowing  an? 
coafiiiing  their  limits  when  once  established ;  but  sny  person  had  a  right 
to  load  or  discharge  hia  merchandize  in  any  part  of  the  haven  :  wherebj 
the  revenue  of  the  cnatoma  was  much  impaired  and  diminished,  by  fran- 
4ulent  landings  in  obscure  and  private  corners.  This  occasioned  the  sta- 
tnteiof  1  Eliz.  c.  11,  and  13  and  14  Car.  II.  c.  11,^  14,  which  enable  the 
oown  by  eommissioo  to  ascertain  the  limita  of  alt  ports,  and  to  assign  pro- 
pw  whajfs  and  qtiaya  in  each  port,  lor  the  exclusive  landing  and  loading 
ef  merchandize. 


^  Cowrt''  'BUni.  m.  ■ 
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Tlig  «»ctioii  ei  bmama,  light-hoMct.  «ad  ■w-MMfai.  »  sIm 

[•2il5]  a  braiicB~6r  the  vaytl'pmtofptiie  Cvibenot  the  litst  was  •»»- 
cieuiiy  used  in  order  to  aihim  die  oountry,  in  c«aQ  of  the  approack 
Df  an  enemy  )  and  all  of  them  are  eigaally  qmAiI  in  niidin^  and  preaMW 
iag  vessels  U  sea  by  night  as  well  aa  by  dav.  For  Utia  purpnie  the  king 
h*Ui  liio  exclusive  powsr,  by  comnianon  UMor  his  great  seal  (k\,  to  cauM 
Ibem  lo  be  erected  in  fit  and  convenient  places  (J),  as  well  upon  the  landi 
of  tho  subject  as  upon  the  demesnes  of  the  ciowa :  which  power  is  uaBsb 
ly  vested  by  leuen  patent  in  tbe  office  of  lord  high  admini  (m)  And  by 
•Utute  6  £liz.  G.  13,  the  corporation  of  the  triniqr-bouae  are  impowetod 
to  set  up  any  beacons  k  sea-maiks  whweter  they  shall  thiiik  ihem  neees> 
vary ;  and  if  ibe  owner  of  the  land  or  any  other  person  shall  destroy  them, 
or  shall  tuke  down  any  steeple,  tree,  or  other  koowa  sea-mark,  his  sball 
forft^U  100^,  or  in  case  if  inability  to  pay  it,  shall  be  into  facto  outlaw- 
ed (19). 

'i'o  thii  branch  of  the  prerogative  may  ako  be  lefeired  the  power  vested 
in  his  majesty,  by  statutes  12  Car.  II.  c.  4,  and  29  Geo.  II.  o.  16,  oi'ppo- 
lybuing  the  exportation  of  anna  ST  ammunuipn'^kiut ofjhiaiiDgdain,  undet' 
severe  penalties:  and  likewise  die  rigHt  which Ihe  king  has,  wfaenevsr 
he  sees  proper,  of  conAning  his  Gubjects  to  stay  within  the  realm,  or  tt 
recailtng  them  whfU  -hsy9.ii(]L  the,  seas/  By  the  common  law  (n),  evCry 
pisn  may  go  out  of  the  realm  for  whatever  cause  he  pleaseih,  wiitboot 
obtaining  the  king's  leave ;  provided  be  is  under  iu>  injunction  of  slay* 
log  at  home';  (which  libet^  was  expressly  declared  in  King  John's  greet 
charter,  though  left  out  in  that  of  Henry  III.)  but,  because  that  every 
man  ought  of  right  to  defend  tho  king  and  his  realm,  therefore  the  king 
St  his  [pleasure  may  comniand  him  by  his  writ  that  he  go  not  beyond  tbe 
seas,  or  out  of  the  realm,  without  licence  ;'Wd,  if  he  do  the  contrary,  hs 
shall  be  punished  for  disobeying  the  king's  command.  Some  persons  there 
anciently  were,  that,  by  reason  of  their  stations,  were  under  a  perpptusl 
prohibition  of  going  abroad  without  licence  oblsined  i  among  which  were 
reckoned  all  peers,  on  account  of  their  being  counaollors  of 
[*266]  *the  crown  ;  all  knights,  who  wera  bound  to  defend  the  kingdom 
from  invasions ;  all  ecclesiastics,  who  were  expressly  confined  by 
the  fourth  chapter  of  die  consttiulions  of  Clarendon,  on  account  of  their 
attachment  in  the  times  of  popery  to  the  see  of  Rome  ;  all  archers  and 
other  artificers,  lest  they  should  instruct  foreigners  to  rival  us  in  their  se* 
veral  trades  and  manufactures.  This  was  taw  in  tbe  times  of  Brittun  (o), 
who  wrote  in  the  reign  of  Edward  I. :  and  Sir  Edward  Coke  (;>)  gives  us 
many  instances  to  this  effect  in  the  time  of  Edward  111.  In  the  succeed- 
ing reign  the  affair  of  travelling  wore  a  verj-  differpnt  aspect :  an  sot  ol 
parliament  being  mode  (f ),  forbidding  all  persons  whatever  to  pt  abroad 
without  licence  ;  txetpt  only  the  lords  and  other  great  men  of  the  realm  ; 
snd  true  and  notable  merchants ;  and  the  king's  soMiera.  Bui  mis  ad 
was  repealed  by  the  statute  4  Jac.  I.  c.  1.  And  at  present  evisry  bod}> 
has,  or  St  least  saaumea,  the  liberty  of  going  abroad  when  he  pleaser 


(■)  Sid.  lis.    i  iDit.  11 


(■)  F.  N.  B.  M. 


(IS)  ConirsH   itiM  lh«  (iDWcc  to  KguUi*    iDtidcnt  iherelo,  ippoinu  porio'  anttr,* 
e,  Carui.Ari.  I.  SkLB-^S;  ud,  u    dirseu  lb*  •racliuBoMislit-ho'iiM. 
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ITfl  aadw^efly  if  the  king,  by  writ  of  ne  exeat  regnum  (30),  undei  tiii 
gnu  ami  oi  privy  ■«■!,  thinka  i»Dper  to  prohibit  him  from  so  doing ;  or 
if  the  king  kimIb  k  viit  la  aay  man.  wIimi  abroad,  comiBanding  tiia  re> 
tni(31)i  &nd|  in  aithu  CMS,  the  aubjeot  diaobeya  ;  it  ia  a  high  conieropi 
tf  iIm  Ling'a  prerogative,  for  which  the  ofiender's  iasds  aball  be  aeized  till 
ka  Mom ;  and  than  ha  is  liaU«  to  fine  and  impriaonmeat  (r). 
f  111.  Another  capaoi^.in  which  the  king  ia  conaideied  in  domestic  h{- 
fainjajsilM'Auutlain  of  justice  and  geaeial  cooseryator  of  the  peace  of 
ifieluagd rai.^_fi^  the  fonotain  of  juatice,  the  law  does  not  mean  the  mi- 
tiuir  ot  ongiMoi,  but  anly  ihe  distrilulor.  j  J  ustice  ia  not  detiv«d  from  cha 
hag,  as  Uoat.'iSbpti g^t  ;  but  he  ia  the  aleward  of  the  public,  to  dispena* 
it  to  whom  it  ia  dua  (a).  He  is  aot  the  sfviiig,  but  the  reBeiYoir,  frma 
whenoa  rig;fat  and  equity  an  conducted,  by  a  thousand  channels,  lo  every 
iaihvidiutl.  ^The  onj^inal  power  of  judktUure,  by  the  fundamen- 
tal principles  of  society,  is  'lodged  in  the  society  at  large :  but,  [*267] 
la  it  wo«ud  be  impracticable  lo  render  complete  justice  to  every 
tndividusl,  by  ibe  people  in  their  collective  capacity,  thererora  every  na 
ikni  has  committed  that  power  to  certain  aelsel  nugiatnues,  who  with 
■an  esae  and  expedition  can  hear  and  determine  complainta ;  and  in 
EnglaDd  iIub  authority  lias  immemonally  bean  exerciaed  by  the  king  t 


edtuiea.^  He  therefore  has  alone  the  right  of  Brectini|  courts  of  ja 
djcatme  j  for,  though  ^'"coiLBtTtullon  of  the  kingdom'  hatli  liitruaieS 
■iiawid  the  whole  exeeutive  power  of  the  lawa,  it  ia  imposaible,  as  well 
■a  improper,  that  he  should  personally  cairy  into  execution  this  great  and 
•Uenaivemtet :  it  is  consequently  necessary  that  courla  should  be  erected, 
to  aauat  him  ia  exactting  this  power ;  end  equsUy  neceasary  that,  if  erect* 
(d,  they  ahould  be  erected  by  his  atnhoriiy.  Ajii^^heace  it  is,  tliat  alt  j» 
Msdicttoaa  of  courts  ate  either  mediately  or  immediately  denveJ  from  the 

(i^  I  n»k.  p.  C.  H  MM/acMtHiAwjH.    Bnct.  L 1,  tr.  1,  c  •■ 


(8)|  Ii  n  Mid  in  Lanl  Bwon'i  OidinancM,  ought  not  tohmTC  double  hut,  bolh  in  law  unl 

No  89,  ihnt  "uoirdi  the  liiIMi  snd  of  Iha  niuilr."     3  P.  Wmi.  313. 
mgn  dT  ICiag  James  the  bit,  thii  writ  km        Thcnw  utd  objeci  of  thii  writ  of  wmtal 

tWa^  pnifT  f*  bfl  fnat«d*  MM  only  in  M^  rtfim  m  chuHterr  ■t  pietent  ia  oxacily  Iha 

■Ute,  (in  which  ease  the  lonlebnDetllinfrtnT-  ment  of  an  ictinn,  lii.  to  preient  the   patt]* 

i^itfla  afipkcaiiad  ItiHi  anjof  Iha  principal  Crnm  wtUbdnwinf  hia  pnaoaaAd  property  hi* 

■Mielaiin,  iiiibout  (hawiog  caiiae.  oi  u|ioa  jatA  tb«  jurinlictiaB  of  the  oourt.  twrore  a 

nch  inrgrmaliun  a*  hia  lordahip  ahould  think  ]ud|^«!nt  could  1w  otitaincd  aud  rnriied  inia 

^veithl,)bul  also  in  the  ease  of  interlnpeia  eTBoatina  ;  ao  where  Ihera  ia  a  still  of  equity 

■  tndi,  graal  baakinpta,  ia  wbou  aatate*  for  a  deDani,  for  which  the  riefondaiil  caiiool 
tui|r  nibjeclj  mijht  be  inlereated,  in  diieli,  be  arresteil  in  an  aclion  al  law,  upon  the  nffida- 
•nit  UDihercuea  that  did  BoncemmuUitudaa  rii  made  that  there  ia  reason  lu  aiipreliend* 
•ilh(kuij'(nbjeOta.r  that  ha  will  laara  tha  kiagdoni  hafumheoOB- 

Bu  in  the  rear  1734.  Lofd  Chancellor  Tal-  eluaioii  of  the  auii;  the  chaneellot  l.y  ihu  writ 

■><  deeland  that  "  in  his  aiporienca  he  nersr  will  iiop  him,  and  »iU  conmii  hiin  to  priaon, 

Uew  Ihit  writ  of  i«  itetf  T^asim  granted  or  un>eaa  ha  produce*  snfficienl  auretiea  that  ha 

ta^<ia>,wii]ionlabil1£r«t  Gl«l.— Itistiue,  will  abide  Uio  af ant  of  tb*  auil.     SeeSCaas. 

>t  ■*(  orifindlr  ■  "■'*  *"t,  bnt  for   lonia  Dig.  31E. 

On.tlwgjh  not  *erf  km|.  it  ha*  been  made         (SI)  The  eiercise  of  ihi*  pretonstiTe  has 

**■  of  ia  aid  af  the  aobiiina  for  the  halping  b«cn  lone  disused,  and  it  ii  pnibnliie  ihnt  ii  will 

■  thcB  In  jiuuce ;  iHjt  it  ouriu  not    to  bo  never  be  reauioed.     For  the  anfieni  lramin| 
■adeueuf  where  the  dMnamri*  entiielT  al  i^on  it,'ua  3  Intl.  e.  S4,  saiinsi  fugitives, 
aw,  lor  than  tba  pl«iT>tLir   \^^  hui^  ana  he 

lauAicient;  See  further,  Mr.  Beaic 

the  fact  of  writ,  and  Hr.  Edu'a  n 
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(rrown^tfi^ir  proceedings  run  nnenlhr  in  the  Un^'sMig 
ius^seal,  and  are  execute3Tiy  tifo  officsre, ., 
~'  It  is  proTiable,  and  almost  certain,  thu  im  v«tf  ««rly  tiniw.  Wore  oa 
constitution  amved  at  its  AtH  perfectton,  our  kings  in  pmson  often  haud 
tad  detemiined  canses  between  paTt3r  and  patt^.  But  M  preiem,  bytlM 
long  and  uniform  tratfe  of  many  ages,  oer  kii^  hare  delegated  ibair 
whole  jndicial  powr  to  the  judges  of  their  aeveral  courts ;  wluch  am  tha 
gnnd  deposiUTies  of  the  f\]ndaniental  laws  of  tiie  kin^oo,  and  haM 
gained  a  luinwR  and  sta;«d  jurisdiction,  regulated  by  certain  and  estaUisI^ 
ed  rales,  which  tLe  crown  itself  cannot  now  alter  but  by  set  of  puiia- 
nent  (().  And,  iii  order  to  mavatain  bodi  the  digni^  and  independence  ol 
die  judges  in  the  HUperior  courts,  it  is  enacted  by  the  statute  13  W.  IH.  c 
S,  that  their  conimissionB  shall  be  made  (not,  as  torinerly,  ihrmnu  lew 
fiaeito,  bnt)  qvamditt  bene  segetMrint  {u),  and  iheir  salaries  ascetiainod  and 
sstablished ;  but  dtat  it  may  be  lawful  to  remove  them  on  the  address  of 
both  houses  of  parliament.  And  now,  by  (he  noble  improvemmus  of  ibM 
law,  in  the  statute  of  1  Geo.  III.  c.  23,  enacted  at  the  «ameM  t«- 
{*2S6]  commendation  of  *the  king  himself  fmm  the  throne,  the  judge* 
are  continued  in  Uieir  offices  during  their  good  behanotn-,  not- 
Widtstanding  any  demise  of  the  crown,  (which  was  fomrterly  held  (w)  ii» 
mediately  to  vaeate  their  seats  (22),)  and  their  full  salaries  are  abaialmely 
secured  to  them  during  the  conthtmnce  of  their  commissimis ;  his  maJM^ 
having  been  pleased  to  declare,  that  **  he  lotdced  upon  (be  independeoea 
and  uprightness  of  the  judges  as  essential  to  the  impartial  admtBisinuti«a 
•f  justice  ;  as  one  of  the  best  securities  of  the  rights  and  libsitiea  a(  Us 
mbjects ;  uid  as  most  coadoetve  to  the  honour  of  the  down  (r)." 

In  criminal  proceedings,  or  prosecutions  for  offences,  it  woold  still  be  a 
higher  absurdity  if  the  lung  personally  sate  in  jaignvU ;  because,  in 
regard  to  these,  he  appears  in  another  capacity,  thai  of  proteevior.  AM, 
S&aces_%^^s  either  against  the  king's  peace,  oiiua  cTown  and  dignity ;  and 
are  so  laid  in  every  indictment.  For  though  in  tHeir  consequences  they 
generally  Beem(except  In  tiie  case  of  treason,  and  sTcry  few  others,)  t9 
M  rather  offences  against  the  kingdom  than  tho  king,  yet  as  the  public, 
which  is  an  invisible  body,  has  d^egated  all  its  power  and  rights,  wid. 
regard  to  the  execution  of  the  laws,  to  one  visible  magistrate  ;  all  affronia 
to  that  power,  and  breaches  of  those  rights,  are  immediately  oflences 
against  him,  to  whom  they  are  so  delegaud  by  the  p«iblic  He  is  there' 
fore  the  proper  person  to  prosecute  for  aJl  public  offences  and  breaches  of 
the  peace,  being  the  person  injured  in  the  eye  of  the  law.  And  this  no- 
tion was  carried  so  far  in  the  old  Gothic  constitution,  (wherein  the  king 
was  birtind  by  hia  coronation  oath  to  conaerve  the  peeee,)  that  in  case  « 
any  forcible  injury  offered  to  tho  person  of  a  fellow>8abj<tct,  the  ofliaadac 

(tl  1  Hawk.  p.  C.  1.  (■)  Uri  aarm.  W. 

(■1  l><iniwH**>Dni  uloof  MflMTfUlae^       U)  Con.  JMOb  I  Hw.  1 W. 
*iqt  UMMMalT—  tiafOAj. 

Va)  All  Ihair  comniEBion*  became  Ticuit  WM.  peu«d  [r  Ihs  teirn  of  mr  late   itorima 

mpon  the  demii*  of  lite  crown,  till  ibey  went  predeemor  WiHUni  'ha  third,  roe  aelllinr  >h* 

oontimwd  for  lii  mnnlhi  longer    hj  1  Ann.  ■uoceuion  la  lti<  crown  in  oij  funilj,  iheh 

■Ut.  I.  1. 1.     When  hie  majeeiy  wai  nlnead  commiieione  haTo    been    mule  ihiHrig   theit 

tn  mahf  the  oMDramUlrdcRbiniion  In  llie  text,  (ood    hghiTiour  ;   bui,    notwiihaunding   thU 

Ingnow  rommiMioin  lo  ihe  iucl^ee,  ihe  pre-  opon  the  demiee  of  Ihecmwn.or  u  ihe  cipb 
(ont  ■talenf  Ibeii  oflleea  relfnaliinillT under  ration  of  lii  nMotha  afterwajrh,  )n  r^rry  i» 
eoaaidanlioiL    la  noiw«quaaca  of  iba  lata    MuMa  of  dial  aatun  whMi  ba*  Mppwad.' 
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«••  tccaMttaf  skiiid  oT  peijnrf ,  in  twving  *iotated  tli*  king's  cnrouatun 

aub,(iiM6ater  fregute  juramtatumrtgu  juretumiy).     And  hence 

alM  uiHS  Miother  'braiNb  of  the  pien^alive,  that  of  pardonifur    [*269] 

iffilgnw }  for  it  ia  reaBOBftbls  that  h*  only  who  iTiiiju/oJ  should 

^TC  iIm  power  of  forgiving  (S3).     Of  prQBscutioiu  and  pardons  I  abaQ 

ifMt  nore  W  Urg*  hereafter ;  aad  only  mention  them  here,  in  this  cursorjr 

■Mimer,  to  shew  the  coBatiluOOBal  grounds  of  thi«  power  of  the  crowiv 

and  bow  regularly  connected  all  the  liniu  ate  in  this  vast  chain  of  prerogtp 

In  this  distinct  and  separate  existence  of  the  jiuliciaL  power  in  &  peci^ 
fill  body  of  men,  nomioated  indeed,  but  not  removeable  at  pleasure,  by  tho 
crown,  consists  one  main  preservative  of  the  public  liberty,  which  Daanol 
•siMiit  long  in  any  stale  unless  the  adniitustialion  of  common  justice  b« 
in  M«ie  degree  separated  both  from  the  legislative  and  also  from  the  az»> 
cotive  power.  Were  it  joined  with  the  legisiativs,  the  life,  liberty,  and 
inpeity  of  the  subject  would  be  In  the  hamls  of  arbiirary  judges,  whose 
deusionB  would  be  then  regalated  only  by  their  own  opiniou,  and  not  by 
uy  fundamental  priucjples  of  law ;  which,  though  Icgialators  may  depart 
from,  yet  judges  are  bound  to  observe.  Were  it  joined  with  the  ezecu- 
Itve,  lius  union  might  soon  be  an  ovei^alance  for  the  legislative.  For 
which  reason,  by  the  statute  of  16  Car.  I.  o.  10,  which  abolished  the  court 
of  Star  Chamber,  efieclual  cars  is  C&ksD  to  remove  ail  judicial  power  out 
of  ihe  hands  of  the  king^  privy  council ;  who,  as  then  was  evident  froDi 
iscent  inaunces,  mi^t  soon  be  inclined  to  pronounce  that  for  law  which 
wu  moat  agreenUe  to  the  prince  or  his  officers.  Nothing  therefore  is  more 
to  be  avoided,  in  n  free  ceoaiitutioa,  tbait  uuitiug  the  provinces  of  a  judg* 

())  Stiamh.  ii  jmrt  eJelX.  t.  S,  c.  t.  A  notion  TTlorpa  nt  condnnned  lobshuiKwl  fbrbribny, 
HoawhatitaSu-MaiimrbtlcnKJiatlKHkr-  b*  *M  uid  j»it— ■»■»  imimi  ngi*  fitting 
ni,e.  l.tS.    And  Kilia,  whoa  UwCbleCJiuUca     Rd.  PirU  U  ^i):  III. 

(S)  '■  Thi*  high  pT«ni;*li>*  b  ioitpnMj  eipl*  ndner*  llw  pMipl*  in  (beor?  finn  AM 
: — !i .!._. ■■ -iikioi  ■i»lfiirted    ataUi irf frndsm apcl  i>dciwndBi« whiok  Itnj 

1 .1 ..  i  — ;..     _.  ^[jj„[|y  enjojr,  10  ih«  de(jr»deil  lerel  of  s 

irkiih  despaliam,  n-here  in  Irulh  Ihe  mo. 
roll  acU  uthm^  1b  wet*  pnpHalar  of  tfas 

|«D«nl    kiogdoto,  and  iwlalifM  m  tha  oapiiEUHia  ■•> 

thfl  produ? 


in  (ipeciikl  conliJonce  thai  he  will  pnclicnlly  enjof ,  id  tha  de^rvded  le< 

c  onlV  irhoie  esio,  could  it  haira  Turkish  despoium,  m-here  in  Irulh  

n,  Ike  hw  itaalf  nn;  tn  preaniaait  naroh  acta  aa  thm^  ha  wera  pnpHalar  of 

J    ....  -r  : jj^  kingdotn,  and  mdalifM  m  tha  o»piioioi  - 

■aii-  ioymant  of  his  auumed  proper^,  whet 

in  perlcct  ai  \o  Bnil  ewTT  parlicll'  ba  the  producta  of  hia  Bubjecta' indiiBtrr,  Ilia 

Co^Lit.  IH.  b-Hal.  F.C.  IM.  utvinl  ptiyitofMot  nu,  okkh  lifa  ltKl( 


J  [oM.  233.     Shonr,  384.     Th«  fovtr  of  Iha  with  aa  liula  remone  an  the  nunbler  all 

oawn  to  pardon  a  larfeiLuTa  and  to  grant  rai<  hia  hunteda  upon  the  haiard  of  Iheilia. 

litntiDB.  ean  nfll^  be  aiaralaed  wtina  ibiDga  Ihii  i*  not  tha  Incr  prinaip]*,  for  tha  kin;  nn 

N*Hiii  iR  alahi  qua,  bal  not  io  as  lo  affaci  U-  sot  in  thia  taaaUj  diapoaa  of  a  ain|Ja  toed  <t 

nl  righia  Tested  in  third  neraona.    Hei  r.  land,  or  smpeaJ  the  lilpeity  of  any  one  of  hia 

imeij,  aTemiHep.  »9.     'Hiia  iaaperaonal  lieitea  for  nn  hour,  without  doa  pnwBw  of  law. 

bw*  aad  prem^in  ia  iba  kiof  for  a  bos-  It  ia  in  hia  ^aniitflr  of  KpreaeaiMtTa  of  Uw 

laia  ol  taDunt;  and  gnce  to  hia  auhjaota  aa  be  ptblio,  thnt  offeocea  us  iu^icled  at  bia  auit, 

ebaerre*  them  deaerrini  nr  uaeful  to  Ihe  pub-  and  not  aa  the  avenger  of  iiiiuriea  cummitted 

lacwhishheeaBnailhetbf  gnat  vro^rviaa  «(ainat  himadf,  IhMarinlnal  pioctedingt  aM 

«iui(«i(h,  t-r  Holt  C.  J.  Li.  Rajri^  214.  nid  to  ba  at  hia  auit. 

Aa  ha  cannot  bat  ban  tha  admin iiint ion  of  The  Presiilent  hai  power  to  grant  reprirre* 
puhUc  ieTeng«,aobe  Bannot  bathan  ■  powvr  and  pankma  for  offrneca  againat  tha  V.  9.  al- 
ia cenl  it  by  hii  pmkia  wtien  ba  jodgM  pro-  e*pt  is  oaaoa  af  impancbmant.  l^aat.Art.^ 
per.  IdevL  De  Lolma  in  hia  tnatiae  on  the  Sect.  2,  ^  I.  Haanpoltita.wiih  ihacanaenlof 
Enftiih  Conitilutlon  aaya,  thai  "  the  reaaon  the  agnate,  the  judije",  m  well  as  ell  other  ju- 
tha  kingb  deemed  to  be  directir  oonccmad  dicta]  and  eiecutire  oftictn  of  the  U.  9,  iS 
b  an  puUic  oHnwea.  and  thsrelare  ^t  pro-  Tha  judgsa  hold  their  oAicea  during  good  ba- 
'        '       '     "■         are  to  be  carried  on  in  hia  harior,  and  their  aBlariea  eannnl  he  diminiabcJ 

„g,™T:C00glc 


__ — a  of  tba    during  thair  coaluiiaaca  ia  oilica.     AjL  I, 

kini'a  be-Di  cnnaidered  the  univera^toprie-     Sect.  1. 
•Moftbekincdom.    (Bk.1.  c  S.)    "mipTtn- 
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uiA  a  minister  of  ststfl.  And,  isdfed,  that  the  absolute  pcnrer  rlaimed 
and  exercised  in  a  neighbouring  nation  ia  niore  tolerable  than  that  of  the 
eastern  empires,  la  in  great  measure  owing  to  their  having  rested  the  ju- 
dicial power  in  their  parliaments,  a  body  separata  and  distinct  fnim  both 
die  legialatjve  and  oxecutire  ;  and,  if  ever  that  nation  recovers  its  former 
liberty,  it  will  owe  it  to  the  efforts  of  those  assemblies.  In  Turicey, 
[*370]  where  eveiy  thing  is  centered  in  the  sultan  or  his  ministers,  'dea- 
'  potic  power  is  in  its  meridian,  and  wean  a  more  dreadful  aspect, 

A  consequence  of  this  prerogative  is  the  legid  vhiquity  of  the  king.  Hia 
majesty  in  the  eye  'if  the  law  is  always  present  in  all  his  cour.*,  though  he 
cannot  personally  distribute  justice  («].  His  judges  are  the  mirror  by 
which  the  king's  image  is  reflected.  It  is  the  regal  office,  and  not  tM 
n>}-al  person,  that  is  dways  present  in  cotm,  always  ready  to  undertake 
prosecutions,  or  pronounce  judgment,  for  the  benefit  and  protection  of  the 
subject.  And  from  this  nbiquity  it  follows,  that  the  king  can  never  be 
nonsuit  (a) ;  for  a  nonsuit  is  the  desertion  of  the  strit  or  action  by  the  non- 
appearance of  the  plaintiff  in  court  (34).  For  the  same  reason,  also,  in 
the  forms  of  legal  proceedings,  the  king  ia  not  said  to  appear  6y  AuatttirnM, 
as  other  men  do ;  for  in  contemplation  of  law  he  is  dwaya  present  m 
court  (i^). 

From  the  aame  original,  of  the  kln^s  being  die  fountain  of  jvislice,  we 
may  also  deduce  the  prerogative  of  issuing  proclamation b,  which  is  vested 
in  'the  king  alone.     These  proclamations  have  then  a  binding  Torc'eT'Whm 

Ss  'Sir  Edward  Coke  observes  (c),]  they  are  froniided  upon  and  enforce 
e  laws  of  the  realm.  For,  though  die  making  of  laws  is  entirely  [tte 
work  of  a  distinct  pati,  the  legislative  branch,  of  die  sovereign  power,  yet 
the  manner,  time,  and  circumstances  of  putting  those  laws  in  esecutiOD 
must  frequently  be  lefi  to  the  discretion  of  the  executive  magistrate.  And 
therefore  his  constitutions  or  edicts  concerning  these  points,  which  we  call 
proclamations,  are  binding  upon  the  subject,  where  they  do  not  either  con- 
tradict the  old  laws  or  tend  to  establish  new  anes  ;  but  only  enforce  the 
execution  of  such  laws  as  are  already  in  being,  in  such  manner  as  ifae 
king  shall  judge  necessary.  Thus  the  established  law  is,  that  the  king 
may  prohibit  any  of  his  subjects  from  leaving  the  realm  :  a  proclamation 
therefore  forbidding  this  in  general  for  three  weeks,  by  laying 
{*271]  *an  embargo  upon  ail  shipping  in  time  of  war  (i/),  will  be  equally 
binding  as  an  act  of  parliament,  because  founded  upon  a  prior  law. 
Bat  a  proclamation  to  lay  an  embargo  in  time  of  peace  upon  all  vesaeto 
laden  with  wheat  {though  in  the  time  of  a  public  scarcity)  being  contrary 
to  law,  and  particiilarly  to  statute  23  Car.  II-  c.  1 3,  the  advisers  of  such  i 
proclamation,  uid  all  persons  acting  under  it,  found  it  necessaiy  to  be  tn- 
dem'nified  by  a  special  act  of  parliament,  7  Geo.  II[.  c.  7.  A  proclama* 
tion  for  disarming  papists  ia  also  binding,  being  ooiy  in  execution  of  what 
the  legislature  has  first  ordained :  but  a  proclamation  for  allowing  arms  to 
papiala,  or  for  disarming  any  protestant  subjects,  will  not  bind  ;  because 
the  firai  would  be  to  assume  a  dispensing  power,  the  latter  a  legislative 
one ;  to  the  vesting  of  either  of  which  in  any  single  person  the  laws  of 

(I)  PsnaK.  c.  a,  1  Init.  Ite.  (e)  I  InM.  in. 


m)  Bui  As  MtonMjr-fontnJ  ntf  MMT  a  bm  mil  m—m^  wUoh  ku  iU  atM  o(  •  ■« 
Ml     Ca.LiU.m  ' 
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EB^aii4  m  ■bcolntely  atnngen.  Indeed  by  the  satnte  31  Hen.  VIII. 
c.  8,  it  waa  eoacted,  ibu.  the  lung's  proclanuticHis  should  have  the  force  of 
ua  of  parliament ;  a  statute  which  was  calculated  to  introduce  the  most 
despotic  tyranny,  and  which  must  have  proved  fatal  to  the  libenies  of  thia 
kjngdoni,  had  it  not  been  luckily  repealed  in  ihe  minority  of  his  succesaor, 
about  five  yean  of^r  (e)  (25). 

IV.  Theking  is  likewise  the  fountain  of  honour,  of  office,  and  of  mifi- 
legejanti  itiis  in  a  3IBoVeni' sense  from  thai  wbe  rein  he  is"  sty  led  theTotffir 
ffinol'jusute  ;  for  here  be  h  really  the  parent  of  them^  '  It  is  imoossiblo 
ihoi  goveroment  can  be  maintained  without  a  due  subordination  c  <ank; 
[bat  the  people  may  knov  and  distingnish  such  aa  are  set  over  ti'oia,  in 
order  to  yield  them  Uieir  doe  respect  and  obedience ;  and  also  that  the  ofi* 
cen  themselves,  being  encouraged  by  emulation  and  the  hopes  of  superiorH 
ty,  may  the  batter  discharge  their  functions  ;  and  the  law  snpposes  Uiat  no 
one  can  be  so  good  a  judge  of  their  several  merits  and  serrictiB,  as  the  king 
himself  who  employs  them.  It  has,  therefore,  intrusted  with  him  the  sole 
powerorconferriugdignitiesandhonours,  in  confidence  that  he  will  bestow 
them  upon  none  but  such  as  deserve  them.  /  And  therefore  oil  de- 
grees of  'nobility,  of  knighthood,  and  other  iftlesj  are  received  by  [*372] 
ibinieiliate  grant  from  the  crown  :)  either  expressed  in  wriUng,  by 
wfitTor  Tetfers  patent,  as  in  the  creations  of  peers  and  baronets  ;  or  by 
corporeal  invesutute,  aa  in  the  creation  of  a  simple  knight. 

From  the  same  principle  also  arises  the  prerogative  of  erecting  and  dis* 
posing  of  offices;  for  honours  and  offices  are  in  their  nature  conrertiUa 
ud  anonymous.  All  offices  under  the  crown  carry  in  the  eye  of  the 
law  an  honour  along  with  them ;  because  they  imply  a  superiority  of  pans 
md  abilities,  being  supposed  to  be  always  filled  with  those  that  are  most 
able  to  execute  them.  And,  on  the  other  hand,  all  honours  in  their  original 
had  duties  or  offices  annexed  to  them  :  an  earl,  tomtt,  was  the  conservator 
or  governor  of  a  coun^ ;  and  a  knight,  miUs,  waa  bound  to  attend  the  king 
in  his  wars.  For  the  aama  reason,  therefore,  that  honours  are  in  thi.  dia* 
posal  of  the  king,  offices  ought  to  be  ao  likewise  ;  and  as  the  king  may 
create  new  titles,  ao  may  he  create  new  oftices ;  but  with  this  restriction, 
that  be  cannot  create  new  offices  with  new  fees  annexed  to  them,  nor  annex 
Dew  fees  to  old  offices  ;  for  this  would  be  a  tax  upon  the  subject,  which  can- 
not be  imposed  but  by  Act  (^  parliament  {f).  Wherefore,  in  13  Hen.  IV, 
a  new  olHce  being  created  by  the  king's  letters  patent  for  meaauring  cloths, 
•ath  a  new  fee  for  the  same,  ttie  letters  patent  were,  on  account  of  the  new 
fee,  revoked  and  declared  void  in  parliament. 

Upon  the  same,  or  a  like  reason,  the  king  has  also  the  prerogative  of  coa> 
ierring  privileges  upon  private  persons.  Such  as  granting  place  or  pr»> 
eedence  to  any  of  his  subjects  (36),  as  shall  seem  good  to  his  royal  wia> 

10  Sttt.  1  Uw.  TL  e.  11.  [/)  1  Iwt.  Ut. 

(2S)  PnclamalMMU,  and,  wlwl    in   often  orealed  aduke,  uil,  Ac.  andnuldhaTe  gins 

aninlcK  to  ibem,  ndon  of  the  priTjr  man.  hin  pMcadansa  bsbra  ti\  Mhen  o(  tbn  uma 

,  in  ratpe«l  of  lubjacu  oF  nrenue,  HifiHt-  rank,  a  prarogmtini  nol  unfrequently  iierciHd 

■iMMinue  upon  public  (nnutdii  but  u  tbeM  in  amiient  tiaMa  ;  but  it  wu  n^tmincd  bj  ttM 

an  iliiirt  eiimiiutiti  in  pulUnwnl,  thair  31  Hen.  VIII.  o.  10,  which  Kltlet  tba  plnra  « 

tbuif  (oi  uiT  contiDued  period  can  taii\j  oo-  precedence  of  all  ihe  nnbilltT  ind  w.f'1  offiean 

(w;  jal,  bring  the  utanptioD  of  a  diipenSr  -'  -■-•-      •'^-  —•..•- 
iaa  power,  tigiUnc  ea  their  pnnnulgiEioi 

(30]  rhiklngb7tliBBamnuialnremildli>T4 
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(toil)  (^) .  or  nish  aa  coDT«itiiig  -aliaas.  or  perxnis  bom  «ut  of  the  Ung^ 
doauDione,  into  denizens  (27) ;  whereby  »ome  very  conaidorable  privilefea 
of  lutural-bom  aubjecU  are  ooafeired  upon  dieni.  Such  also  is  Uie  prsro- 
guive  of  erecting  corpoisiiau ;  whereby  a  number  of  private  persons  are 
united  and  luiit  togeiheii  a>d  enjoy  many  UbBttieB,  powers,  and 
[•273]  immunities  4n  iheir  politic  •capacity,  whieb  ibey  were  utterly  in- 
capable of  in  iheii  natiOBl  (26).  Of  aliens,  deniieos,  natural-bom, 
sod  naturalized  subjects,  I  shall  speak  more  largely  in  a  subsequent  chapter ; 
■salsoof  corporations  at  the  close  of  this  book  of  our  commenuriea.  I  now 
only  mention  them  incidentally,  ia  order  lo  remark  the  king's  prerogative  of 
staking  tbem ;  which  is  grounded  u|)Qa  Uiis  foundation,  tla*  the  king.  faaT- 
I'mg  the  sole  adnunbtration  of  die  government  in  liis  liauds,  is'  toe  beat  and 
I  the  only  judge  in  what  capacitiea,  with  what  privilegea,  and  under  wluU 
dieiinctiona.bia  people  are  the  best  qualified  to  syrve  and  toacttmder  hip. 
.  A  principle  which  was  carried  eoTul^  the  imperial  law,  l^at  it  was  de- 
-  t^mined  to  be  the  crime  of  sacrflege,  even  to  doubt  whether  the  prin'ofi  had 
appointed  proper  officers  in  the  state  (A).  / 

V.  Another  light,  in  which  the  laws  of  England  consider  the  king  witfi 
regardtodomeaticconcems,  is  as  the  arbiter  of  commerce.  /By  commerco, 
I  at  present  mean  demesne  commsrce  only.  It  would  lead  me  into  too 
large  a  field,  if  1  were  to  attempt  to  enter  upon  the  nature  of  foreign  trade, 
ita  privileges,  regulations,  and  restrictions  ;  and  would  be  also  quite  beaido 
the  porpose  of  ineqe  conuMMsrien,  which  are  conlined  to  the  laws  of  Eng- 
land ;  whereas  no  monicipal  laws  can  be  sufficLcnt  to  order  and  detemuBS 
the  very  extensive  snd  complicated  affaira  of  traffic  and  merchandiMi 
neither  can  they  have  a  pi(^>er  atuhori^  fot  this  purpose.  For,  a>  ihaae 
are  transactions  carried  on  between  aiibiecta  of  independent  states,  Uw 
municipal  laws  of  one  will  not  be  regsrded  by  the  othw.  For  wbu^  T»a» 
eon  the  aOoirs  of  commerce  are  regulated  by  a  law  of  their  own,  caUod 
the  law  merchant  or  Itx  nureatoria,  which  all  natiims  agree  in,  and  talto 
notice  of.  And  in  particular  it  is  held  to  be  part  of  the  law  of  Eo^and* 
which  decides  the  causes  of  mercbsata  by  the  general  rules  which  obtaia 
in  all  commercial  countries ;  and  that  often  even  in 'matters  rdoling  to  do* 
OMMic  tnde,  as,  for  instance,  whh  regard  to  die  drawing,  the  acceptance, 

and  the  transfer,  of  inland  biUi  of  exchange  (t)- 
[•274]        'With  oa  in  England,  the  king'a  prerogadve,  so  far  a*  it  n>> 
tatea  to  mere  domestio  commerce,  wUl  fall  priacipaily  imdei  tko 
foUewing  articles : 

First,  the  establishment  of  public  marts,  or  ^aces  of  buying  and  selliBg.  \ 
sKdi  as  markets  H)id  fairs,  with  the  tolls  thereunto  belonging.  '  These  can  ' 
oily  be  set  np  by  virtne  of  the  king's  grant,  or  by  long  ud  imiDemorial 
uasge  and  prescription,  which  preaupposes  such  a  grant  {k).  The  limiia- 
don  of  these  public  resorts,  to  such  time  and  such  pisce  as  may  be  moat 
convenient  for  the  neighboiiilioed,  forms  a  part  of  economice,  m  dmneaite 

Ir)  4  IBM.  M).  fWB  ikpril  fa|iFnWr.  C.  (.  M,  a 

(h  DiiimUfiU  »K«j.Mtl  tii*M»  «  mmtit;       (i|  Co.  Un.  iH.    U.  Hs)m.  181.  IHK 
meriUgii  ni>  teiUr  ui,  dmtiun  m  it  Afau  tii,        (1)  1  lort. «. 

(27)  Coscreu  hna  power  tont«bli«h  nni-  dhi  Umaii  rhii  ■uhject.HeS  Dalt.SM.Sm 

lona  niirs  i(  nuunliulion,  (ConM.  Ait.  1.  13  Whut.  S13.    S  Wb.  SOQ. 

Sect.  8.  4  «,)  ani!  hu  nused  icTeril  uU  (or  (ZS)  Thii  is  ■  poHcr  erjoyed  an);  bf  Caa- 

diat  puipois.     SiDi7'>]iwi.  litis  NilnnKia^'  |r«n  nlhe  MiMlcfiiUluiM. 
Hm.    Wbelher  tha  MX*  bgiiluam  aoaU 
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lhaB«sier  of  ii,  bs  sinilf  bu  s  Rfbt  w  ditywe  aad  oidcr  a>  ha  plei—i . 

r  ^«M«dly,  ihn  ngulMtM  of  WM^M  ud  ineUHrea.  )  TheM,  for  iha  ad- 
'  nittgeuTAe  patslc,  o^{ta  (•  be' umTan»njr  tlia'uaM  tlirmiglwaU  tlw 
Iu^iIob;  beiu};  Um  |MMnl  «riiMMa  whidi  ieduc«.iil  tUags  to  tfao 
MBe  or  SB  oqiunlwil  vahio,  Biit^  u  wowlu  ai[i^jlQl^.jg;e  are  tkingo  ia 
thnir  Daiture  arbitrar)  and  ugcsnWW'^  mere  fore  expedient  that  they  bo 
n^eQgjB^  fixed  rijI^OT  Maodatd ;  wluch  BtaiMWl  it  is  un^suble'ut 
fa  bj  way  wnit«a  bw  or  oral  pr^JlajnalKW ;  for  no  aas  oan,b7  wwdo 
imif,  give  aHotbor  aa  ado^Milo  iifaM  of  •  UtMrotla,  w  &  poiuul-ireigbi.  It 
i«  ibontfora  owwiiaiy  Is  blivo  nceuna  U  aose  visible,  palpabtoi  nuteiiW 
•Uaianl ;  by  fo^uag  a>  compuuen  witb  urbich  all  w«ighto  and  n 


■ly  U  Mdueed  to  one  aailorai  •)» :  i^d  jbe  jgcarastiAy*  ^PC^^itg  ^)i* 
HBJllnilT  l>llirr|',iljirTT7"^1  ^  '^  erow'ayaa  la  Mw^audy  it  beIonj[Ml 
to  Ibo  Joke  (Q.  T1ua~  oianSard  wa»  ari^tKd^  kopl  at  WiiKbeeleti  aad 
«•  fad'ia  ibo  lavoof  Kiag  Edgu  (at)i  noar  a  caotuiy  bofoM  the  cooqueM, 
m  iBJuoctMii  that  the  oae  vouurai  which  was  kapt  at  Wpig^eiter,  •bould 
iWolwervad  throughout  tho  roalin.f  Htdst^aaUoos  bare  roguUted  ( 
.  the  fiaadard  of  meaBurea  of  length  by  'compaiiaon  with  the  pafto  |[*275| 
1  of  ibo  hiMMia  body  i  ao  the  ^aloa,  iho  hand,  the  aput,  tho  foot,  tho  J 
'  cobJLlha  oU  (Nina, or  ann),  the  paco,  and  tho  iJKhom,  But,  a«  these  an 
of  difierant  dUBfettUaalfi  men  tUf  jiflerenl  Brs|ii)rtioaB,  our  ancient  hiato- 
■iiao  (a)  injiifai  va,  Ihal  p  "if™  Wllllinll  T*"  HMfUl""lfil  IWHMi'tn'  'T"  u- 
eoiMUB^  by  King  t^^^p^"^^l^)  Fina,  who  conunanded  that  the  ulna,  or  au- 
oeMaU,  wlach  «aawora  to  the  modern  yaifl.ahould  bfl  aitde  of  tho  exact 
•Jia^bi  Ka  own'  arm.^  And,  one  Mandaiil  of  meaouiea  of  length  being 
giiaed,~ati'  ofEera  aie  ewily  dorived  fhHn  theuco  i  tboao  of  graater  leligih 
by  moltiplying,  those  of  Iom  by  aiibdividing,  that  original  atandard.  Thua, 
^r  ihooiatuie  caUod  eomfotitit  ubanwi  tt  pmtiearvm,  &n  yttda  andah^ 
BNke  a  perch ;  aod  the  yard  ia  aubdivided  uilo  throe  feet,  and  each  &xt 
ouo  twelro  inches ;  which  inohoo  will  bo  each  of  tho  looglh  of  three  graina 
of  bailey.  Superficial  meaaurea  are  derived  by  squaring  thoite  of  length  ; 
lad  measures  of  capacity  by  cubing  them.  The  standards  of  weights  was  j 
oi^^nally  taken  from  coma  of  wheat,  wboaoo  the  lowest  denomi'iiatioa  «f . 
weights  we  have  is  itiU  called  a  grain  ;  thirty-two  of  which  are  directed, 
hy  the  statute  called  cowyMitie  mtntwmum,  to  compose  a  peimy-weigbt, 
whereof  twenty  make  aa  ounce,  twelve  ounces  a  pound,  and  so  upwards. 
And  npon  these  principleo  tbo  Ciat  standard*  wero  made ;  which,  being 
Diiginally  so  fixed  bv  the  crown,  their  eubsequeOt  regulations  have  been 
ysasiaUy  made  by  tlio  king  in  paiUamont.  Thus,  under  King  Richard  I, 
ta  bia  psiiisment  bolden  at  WeMminMOr,  a.  a.  1197,  it  was  ordsised  that 
ibere  ^uld  bo  only  one  wsi^  and  one  measure  throughout  the  king< 
dm,  aad  thai  tho  caswdy  of  Ao  aosise,  or  staadaai  af  weights  and  mea> 
sores,  should  be  committed  to  certain  persons  in  every  ci^  and  bo- 
fsagb  (o) ;  from  whence  t^  aaeiont  office  of  the  king's  aulnager  seems 
to  ^ve  been  derived,  whose  duly  ^  war,  for  a  emtaln  £se,  M  tntma»  lA 
cloth*  made  for  sale,  till  tko  office  was  abolished  by  the  statute  1 1  and  IS 
W.  III.  c.  20.  In  King  John's  imo,  this  afdinaooe  of  King  Kick- 
Bid  was  ^requendy  dispensed  with  for  money  (p),  which  oeca-  1*3^6] 
■isaed  a  proviaica  to  be  node  for  oaforciog  it,  ia  ute  great  ohaitera 

(I)  fr.  Cwnw.  c  IS.     >  MMWMfti*.***. 

MC».  *.  (•)  ■aiMi.JIillh.Pvlb 

M  WU-MilBHklBiMiffiLi.  %■!■  ■■,!       iff.  awM.  A.  fi.  IMII 
ToL.  1.  (»)  fiaaU»V.a.(»*tikitiidsfiScTel.S.l.' 
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of  King  Jobn  an^  Ui  Bon  (7).    Tbeae  originkl  MindHdc  w«n  caSed  ^m> 

I'u*  r<^  (r),  and  mentura  domim  regit  (x)  1  and  are  directed  by  a  varivcy 
of  subsequent  BUtutes  to  be  kepi  in  ihe  excheqaer,  and  all  weights  and 
meaaurej  (o  be  made  conformable  thereto  (t).  But,  aa  Sir  Edward  Coke 
oUerveS  (ti),  though  this  kath  M  often  bf  authority  «f  paHiarnent  beea 
efi«oted,jetit  tOiddneTerbeaffecWd;  M  forobleis  cuatcni  with  the  imd- 
titude  (29). 

/  Thirdly,  as  money  is  the  medium  of  commerco,  it  is  the  king's  prerogt* 
/tive,  as  the  arbiter  tA  domestic  commerce,  Vt  give  it  mtboriiy  or  make  il 
'  curreiit.y  Money  is  an  universd  medium,  or  common  BtsndsTfl,  bjr^oinpa- 
rison  with  which  the  valiieofalTnierchanilize  may  he~  asceitaIneaTq[jt  is 
a  sign  which  represents  t)ie  respective  valuer  of  all  comrnocTiHea.  Metals 
are  well  calculated  for  this  sign,  because  they  are  durable  and  are  capable 
of  many  subdiTisions ;  and  a  precious  metal  is  still  bolter  calculated  for  this 
purpoae,  because  it  is  the  most  portable.  A  metal  is  also  the  most  proper 
lor  a  common  measure,  because  it  can  easily  be  reduced 'to  the  same  stand- 
ard  in  sU  nations  ;  and  every  particular  nation  fixes  on  it  its  own  inipre^ 
sioii,  ttiat  the  weight  and  standard  (wherein  consists  the  intrinsic  ralus] 
may  both  be  known  by  inspection  only. 

As  the  quantity  of  precious  metals  increases,  that  is,  die  mon  of  tbera 
there  is  extra^d  from  the  mine,  thk  universal  medium,  or  common  siga, 
will  sink  in  value,  and  grow  less  precious.  Above  a  thousand  milliorw  el 
uiiUlon  are  calculated  to  have  been  imported  into  Europe  from  America 
within  less  than  three  centtnriea  ;  and  the  quantity  is  daily  increas- 
(*277]  ing.  "The  conseqnence  is,  that  more  money  nunt  be  given  now 
for  the  same  commodity  than  was  given  an  hundred  years  ago 
And,  if  any  accident  were  to  diminish  Uie  quantity  of  gold  and  silver,  iheii 
value  would  praportionably  rise.  A  horse,  that  was  fonnerly  worth  tea 
pounds,  is  now  periiaps  worth  twenty  ;  and,  by  any  failure  of  current  spe- 
cie, ihe  price  may  be  reduced  to  what  it  was.  Yet  is  the  horse,  in  reaU^, 
heither  dearer  nor  cheaper  at  one  time  Aan  another:  for,  if  the  metal  which 

lf)eHan.lII.c.U.  (II  14Edw.ULit.I,c.ia_,lSBdw.m.it.l. 

(r>  I>Ik.SS£A>.  l.trUCnwtn  Inteipr.  Kf.      c.t*.   It  Rk.  II. C.I.  SnM.Vl.c.V  II  Hw.VI. 
■MriMniu.— "Tha  kIu%w«l|M;  Muutnf    >.S.    II  H«.  Vtt.  c4.   ItCu.ace. 
«BrL«il2>eklnf.'                                                        (■)  >l»t.4l. 
■    HI  Wwl.  IS. 

(39)  The  reguUiion  of  weifbu  inH  mn-  Mtjtr.i  T.R.tM.    5  T.  Jt.  35.1. 

■am  cinnot  with  pruprietj  be  raferml  lo  the  '•  B7  nol.  6  Geo.  IV.  c  74,  other  weifkli 

kinf '■  pnmnllTt ;  for  (roia  — jm  aharta  to  tai  m«*una  hati  been  ia))Miiul«d." 

tfae  pKMnt  tiOM  lii*re>nibci«elwrBi]r*cuor  "In  the  U.  8.,  Coniraig  hu  ihe  rigbt  la  n- 

porllMnaiit  lo  fii  and  eiWblilh  tb>  ■tnndanl  gut>T«  cominercr  willi  foreiin    naliniu.  aad 

•ndnnUbiDilT  of  weight!  and  nnHurea.   Two  among  (he  m>«t*]  Miibb.  and  wilh  tba  ladlaa 

iBipDitaMSMM  u|MO  tbiavBt^faethaTalttclr  mb«:  (Connt.  Art.  1.  Swl.  e.f  3:1  huteaok 

beea  delannined  bflhseaiirlorkJnl'*  bench;  atala  legiiliture  rriulaifi  ihc  mtrmal  tiada 

•ne  waa,  tlui  altbmh  than  had  bMn  a  coa-  thai  i«  confined  within  i'l  own  Cemiaiin.  i 

-•aniinatowiitoiellMmar%«UrlMBauaoaa  Wh.194.     CoBcraa*  >>■<  abo  pawer  to  ooia 

0  tha  imnd,  jrat  tha  JU17  of  Uta  ooaitJaot  monaj,  to  roguliile  tha  ralue  Ihrrrnr  and  cf 


werenol  juHjficdiaaeiiinflhetnHerof  apar-  foniga  coin,  and  10  Ri  ihs  ilandinlof  wei; 
■on  arhoaald  pound)  l«t*  than  IbM,  bat  nun  utdneunnii  HuaaucLfS:  Wt  not  bai 
•baaaUlarosmaeoMahilliBalatatableirgiibl.    onniaed  lh«  pown  aa  to  mighiK  aod  b 


.ei^liH 

Yt.  R.  an.'  la  tha  otheTrt  ww  dmnuiaadl  auraa,  ibeiUtea  alill  letaia  Ihe'rirhlto  leji*- 

'thatsoBnotiiiaorBaBgaoaiildcounlcmilthe  ]alennlhat(nbject(lSWb.S13},andhaTedaM 

■tatuMa!aC*r.n.<i.a.aad)aand«3  0ar.U.  >o.  1  R.8.fl06,d[O.Uirm  lB3B.ehts>.3aT.  B« 

iM  tt.  iAI^  OBwt,  that  if  uv  penoB  ihiD  Coufnai  has  lefutaled  ibe  value  at  our  owa 

•ilhar  mU  or  bavgni"  ™' ™  "V  i^T  otlwr  and  oribniin  com*   (Bw  Slon^'a  liwa.tiiUa 

meaaaretlmBtlie  wiDehaaterbuthel,  baahall  Cajna,  Taoden).  Ithaa  natniadB.aBd  nojMIt 

tiifntt  ronTihillinn.and  iilao  lb*  ntnaoflhe  au  otaka,  asT  thing  but  fold  and  ailver  fim 

frainorullaoaoldorbDailiti  onahairtolbo  alcpltandM.     CmsI.  Art.  .  ficM.  la 
tao(.lha«lhartBllMiBfarBar.    TktOigmid 
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consdidte*  llie  coin  Wi  fomwriy  twfce  M  mrM  m  u  prsMnt,  tfee  cJCMi" 
niodily  wu  then  aa  desr  m  hnirthe  price  &s  now  it  ili  at  the  whole  (30>. 
;rhe_coiHlng^f  mfnBjf  is  in  all  statee  the  ai^t  of  (hfl  aoTereign  pjwjE*;  for 


1  ftB_rg^qi>r^jiist  mentioned,  tliai  lis  value  may  be^ipwn^on  inspection. 
Xnd,»illi_£eafi5£t '"  CftTtiiige  in  gcneriil,  ihefe' arellnffjijhings  to  be  conii* 
iereil  therein  :  the  materials,  the  impression!  'an3uie  dengiiynatioii?'  " 

WTiEle^rdfo  tlie  nUlerialfl,  Sir  EdWSRtCble  Iays"ic'uown'(u),  that  Hm 
money  of  England  must  either  be  or  fold  ot  silver;  and  none  other  wa« 
eVSJiSsuetThy  the'  royal  authoniy  till  1672,  when  copper  hrdiingn  and 
half-pence  were  coined  by  King  Chartaa  the  aecoiid,  and  ordared  by  pn>- 
clunaiion  to  be  current 'in  all  ^ymeiits,  .under  dw  value  of  sixpence,  and 
not  oiherwiae.  But  thia  copper  cBin  is  not  upon  ihe  same  footing  »iib  the 
mher  in  many  respects,  panicularty  with  regard  lo  the  offimce  of  counter- 
Teiiingit  (31).  And,  as  to  the  aitver  coin.  It  is  emicted  by  statute  H  Oeo. 
II I .  c.  4'J,  that  no  tender  of  payment  in  silver  money,  exceeding  Iwenty-fire 
pounds  at  one  time,  shall  be  a  sufficient  tender  in  taw  for  more  than  its  value 
by  weight,  at  the  rate  of  5s.  '2d.  an  ounce  (33). 

Aa,  to  the  impreaaiDn.  the  nnmping  thereof  is  the  imquestionaUe  prero- 
gative of  the  crown:^far,  thouglrdivera  biahopa  and  monasteries  luul  for- 


(30]  In  i»n(ideriu  the  prim  or  uticlof  in    (o  ii  aajaum  atll 
he  wmihl  of  Iha  ■hilliag,  or  the  qa*ntit]r  of    V.,  u  ikirtr  ibill 


lh>l  tin*  to  ita  cquititrnt  (I 


Tht  incniii. 


«iipguMUmtlbiit  iJnMucr*    corumkb;  foi  if  iha  qu*miiin  of  [brs*  srti- 

t.jlM     m  ...  .       :  . 


^  .iisniily  of  111-  cIh  iirp  au^entrd  in  lh»  umc  prnpurtinn  u 

)r  aupkid  br  ii  u  a  nowfina.  if  ittpnni  tba  qnmntity  of  man*;,  ir  it  clear  IharewiD  ba 

k  ihiitf  potiadt.  tka  hom  hw,  iMiund,  or  piioc  ior  imBtJ  m 

Th»  therrfan  it  ons  gnM  eaiiM  of  Iha  up-  berom,  ud  no  cfTrct  will  be  produeed  in  lb* 

partnL  diffenfice  in  the  prii        '  '''' 


M*     AlBol  lh»  .e.r         If  gold  * 
weiil)-.t«ro.liillinga    ■■■ 


UfT,  Edwiud  IIL  owned  iwenlj.twoaliillinga  ibe  eounirr,  Uw  immenM  inernan  of  pitpet 

out  of  a  pouBil ;  iiul  five  yeui  sfleruudu  h*  euirenoT,  oi  auUtilulion  of  paper  for  coin, 

ninnl  twentr-fiTe  ■hilltna  oiit  of  Ifae  name  would  hare  dimlniahed  iu  hIiic,  snd  hnie  in- 

■jaanrilT.     Henry  V.,  in  the  beginning  of  bin  ereaard  ibe  pmt*  oi  iHboor  and  rommndiiirt 

ivnn,  diri^led  Iha  pound  intn  ihiitj  ■^illinga.  far  bejond  Ihe  el 

and   thea  of  eonaeqiieiioe   Iba   iliillinf  ~— ~  <--  -'^  -    ^     - 


■billing  waa     by  Ihe  diioDrcn  of  d 
nt   preaeni.    The  efleol  Ihoj  hare  pi 


reifbt  of  a  ahilliag  nt   preaeni.  The  efleol  Ihoj  itare  produced  ia  jenenl.  and 

Haan  VII.  incraaaed  ibe  nuubei  lo  fonjr,  eiteadod  lo  iha  whole  word  :  but  iho  incmaak 

vhROwaaliie  atandnd  nunbai  till  the  begin-  ofowpapR  haa  oelja  imdenoy  lo  leoen  iha 

■iBgoribaieigBDfEliaabeth.    She'  leaooiB-  fdueof  moner'lbome,  nhirh  iierrr  canKhe 

ad  ■  pound  aterling  of  *il>ar  inlo  ttnv-tm)  place  to  any  greal  degree,  *a  il  will  natiiiallv 

ahinifig*.     And  nowbrMQeo,  111.  c.  H,  the  ae«li  a  belter  iT»rbEt,Dr  be  carried  where  mon 

VDVnd  tray, of  atandard  ailier,  aleTeo  ounnea  mill  be  giien  (or  it ;  and  bjr  ihe  auhatilulion  ol 

two  pennrweigld*  tne,  ftc.  ma^  be  coined  aebeapei  nediumof  eo«nier«e,lbediflerena» 

inia  aiitr-au  ihillinga.     (See  Moaer  in  the  in  nlo*  it  added  tn  the  eapiial  or  to  ihe  real 

lixln  to  Home'*  HtM.)     Dr.  Adam  Smilh.  at  elrength  nf  the  nation.     Qold  and  aiWer  fnm 

tb*  end  of  hia  Grat  nJome,  ha*  viTen  laMea  m  inaigniftnM  part  of  Ihe  real  wetllh  of  > 

iVaei^iBcdwwaragopriaaBof  wheal  Airfi**  emaHraia]  oa«nii7.     Tbo  whole  qaaMilT  of 

liinwlr*daadl>TT*«taTi>efc.M«dhaai(dMted  ncoie  In  Iha  anmirr  ha*  baen  aaliiaaltd  «l 

far  a**bnw%M  nDnevoI  iha(  lima  inla  Ihe  kMM  Iwenljr  nillioiiB  onlj,  mooh  law  tbaa 

man*]  of  ibe  picaenl  day.     Bui  in  hia  nlou-  what  ia  niaed  in  one  year  for  the  aunntt  <J 

teioa  be  hBB  oaQod  Iha  pound   tinea  Eliia-  p>nriua*Bt. 

tKtk't  tine  ainy  ^illin^a.     Tahiiig  it  M  thai  (31)  ll  ia  felanr  to  enunivtfeit  mj  eofn  ol 

■t^wa  oaf  eiuilyEadlheot^uivBlenlin  no-  Iho  U.8.,aT  anyforeicnioldor  ajlTeresiBihal 

dnii  meoay  of  any  *«n  bi  aaoiant  tine,  if  we  it  made  enrrcnt.     Siory'a  Iawa.1009. 

knaw  Ihe  ■aabar  of  ahilllnga  which  weighod  (3e)  Thia  waa  a  ojann*  in  •  lernpnmy  Ml, 

a^enad.  br  Ihia  ainpl*  rale;  Aa tba  nmbvt  which  waa  «nBlin<ied  lill  IT83,  aiaoa  wU«b 

waUUiar  La  >  jwuid  al  thai  tine  ia  is  aiitjp,  tiaiB  f  donot  find  that  ii  bMhMniavn^  . 
m>  H*(^ae.B.(ntatUaMaar«kiT*I.B.L 


u,aii7ccT:C00glc 


SM  OE^THK  moWTS 

(u)),  di><  wna  ufeuuljr  Aose  bv  ipAciat  gnuit  from  lh»  luagi  sr  ^  pieMn(riioii» 

wliicli aH[MK»«a «iui ;  uidiii«i«bn wtft-d«dv«dftwB*«n{t  notindcnigwiM 

of,  tha  ro^  praogiUve.    B«udet  tfau  they  had  only  th«  protii  «t 

[*aTS]    the  «oi8«^  uid  aot  th»  p*wsr  of  'Inatiwung  e'Hhm  the  inq>r«» 

aion  or  JMominUian ;  but  had  iwi«%  A*  at■II^)  8«at  tWn  liw» 

Ihb  axchequei. 

/      The  JanoMMticwi,  or  ^  valM  tn.FUck  tb*  oBUi  is  to  puB  cvrrvnt^U 

/  Sk^nge  ih  l&e  brent  of  the  luDf  ;  tmtl,  ifi  aBj  unussAfipeoeB  on  coinAdi 

I    tfat  vwhiB  BMIM  be  McerteiBtid.  by  preclamerif.  J  In  wder  rtfa  tiba  t^u^    - 

fiie  weight  and  the  fenHneof  ^  metal  ua  tt^be  lakas  iDlocaosidemiaii 

ttgeAet.     WImm  a  givati  WM|bl  af  gati  ot  ailTar  ia  of  a  giveD  fineaeu,  it 

i«  (ben  of  the  tfue  aUndaid  {c^^aM  called  aaleftiiig  or  Bterling  metali  a 

oettc  for  wludi  Ifaet*  aw  vahoua  reuona  given  (v),  bnt  aone  of  them  eo- 

tirclr  aaliefacMCy.     AdA  tf  tliia  ateilnc  e(  eaterUng  natal  bD  die  coin  o( 

*a  kisgdwi  mwM  ha  sarf*.  by  the  •latute  25  Edw.  III.  a.  12.    Se  ihtt 

the  king's  prerogatiTe  aeemeA  not  UK  eUend  to  the  debaaiog  or  mihanciiig 

tka  tbIh*  oT  Ae  eoM,  heletr  er  above  the  elerling  val^  («),  thet^b  Sb 


ttha«  Hale  Im)  appeam  i»  ha  of  anotbef  opiaiM,  (33).  The  Idiac  imj 
also,  by  his  proclBmaiion,  legitimate  foreign  coin,  and  make  it  current  here ; 
declaring  at  what  valoe  it  shall  be  tafcnn  in  payroenta  (A).  Bni  this,  I  tin 
prehend,  cmght  to  be  by  comparison  with  the  atandard  of  oar  own  coin ; 
oth«wise  the  consent  of  parlianient  will  be  neceasaiy^  There  ia  at  fn* 
sent  no  sneh  legitimated  money ;  Pottugei  omn  being  enly  current  by  pii* 
rate  consent,  so  diat  any  one  who  pleaaes  may  refnse  to  take  it  in  pwr* 
menL  The  king  laay  also  at  any  time  deciy,  or  cty  dowa,  any  ooin  of  us 
kingdom,  and  make  itno  toivgn  ctnrent  (c). 

.''    Vf  The  king  Is,  lastly,  considered  by  the  laws  of  England  as  the  head 

'   m4  supreme  governor  of  the  national  church.  ) 

To  enter  into  ihe  reasons  npon  which  thia  prerogative  is  founded  is  mat* 
ter  rather  of  divinity  than  of  law.     I  shall  therefore  only  observe  that,  hf 

(■)  I  BlA.r.CIRl.  ei«Hin«af Clnd«ii(iii*K*va*dTnnPM««lcM«t 

inniw  tinwfl;  but. huh  for Muy t"*™ ?■■*  b««n  Ghuip«lin  w — .».— '  -' —  '— — — — ■. — "  —— 

Itau  hiniliMr  H(tt*d,    Th«  pmnd  tn9  •#  (oM,  ttMamatXm 

conauUngaf  twent7-twaw«l«(Di  t*wit|r-fDHrUi  i 

Hiti)  AnB^ind  twoof  iiUo¥,li  divided  tnto(oTtjr<  u— -— ^-■ 

BUT  fiUnrfU  u>d  ft  lulfoi  iha  pnHinl  nlat  tit       (irj  S^lnt.  Clou.  Ml.  1 


.     _        ... __.  jifia.tH.lHS.    TM 

Mt.Hch,  Aailihapcisnillinf«riUT*r,canilitlni     iniMliilBuilbleDpnikiBaonntobaniUHlDMcdM 
-■alBTm  wncw^ndtinpsiriTnltM^^MMil    UWKtmc^iHtofMa^llMMwaMniMvi) 


MiMh 
EbbIM 

Bdirftrc 

-■ftlfthl  _  . 


^ik>i  Waftllk  Df  NfttiBBi.  1  Tia. ».       

IWi  »und  ■Urllni,  In  tha  Ukm  of  Bdirftrd  l_ 
Mnad  ■peuiid  Too<r-«st|m  of  >ilr"  -'-  — 
*- .    Tti«  TOw*  pnitd 


-IMorBaii.VllL    TkaFnncbUTn, 


lUtLn.aisr, 


(M)  LonJ  Hthr  nAr*  to  ttM  CM*  «f  niMil  MmrmMM  BppaiMM^sy  M^md  lost  te 

NMtri"  I^TJsat  ll*|iM«i,  «.hi  nMiMiar  Aw  bw*  oniii;  ua  k«w  iMlnmtwl  «<■ 

UiopWan.    A  paoM  in  InlkiMI  bad  WmnK  pnt  conideRiiDn  tlwi  it  «m  ■  le^t  uaitr, 

•d  1(KU.  of  itnling  nongj,  ftod  h*d  gftm  k  mud  Ifc*!  itw  Icfxter  tna  oHifad  ta  rsmin  it: 

kawl  to  Npaf  it  «i  ■  eeitthi  Anon  4mj.    In  R»innd  c^urty  would  hu*  (inn  »  dilhrant 

pqring  hfT  amia  and  ncdiWn  At  fivlaad,  T^imet  af  ipmn  EHwAiUfcdoMbnlilliti. 

Mi  maad  aHX«d  or  tan  wiaii«T,Mid  bf  ker  i—iiuiid  witti  m  luiering  iaanitiimi  wpae 

--'-      ''  a  iMid  ofdervdM  )•  pMtcatTMt,  htr  Uab-  JMm  rtfmamm,  wmr pmimm.  m^ 


u,g-,-ccT:C00glc 


or  PBRKORS.  N> 

•tanita  26  Hen.  VIH.  e.  I,  (nciti»K  dm  As  Uafw  a^j«Mr 
{oslly  and  MtnAinr  n  Bodouaht  *te  be  the  Mpnim  hMul  of  the  ["aTlQ 
efaurch  of  &igland ;  and  so  had  been  meogwied  hj  ibe  clergy 
^  Ihis  kington  in  their  cenfocation),  k  ia  enactad,  lixt  iIm  king  ^^)  bo 
i^wted  the  only  anprame  head  in  earth  of  Ihe  church  of  Ewglattd,  aad 
aludl  have,  annexed  to  the  Imperial  erowa  or  Ihia  ie»tan,  ae  well  the  title 
and  •trie  thereof,  as  aQ  Jurisdictima,  aiilhoriuee,  utd  oonnia  Jftiea,  lo  A* 
uid  digni^  of  the  aopMine  bead  of  the  «hm«h  aj^wrtvning.  And  sn» 
liter  atatiue  lo  die  aame  purport,  wm  made,  I  £tii.  c.  I  (84^ 
/  In  virtue  of  ^a  authority  the  king  <Mnveiies,  piorogiiaB,  restrains,  r» 
'  golatea,  and  diaaolvea  all  ecclesiaatical  aynodsor  convocations./  This  waa 
an  inherent  preiogatire  of  tb9  crown  long  before  the  time  of  Henry  VIII. 
■a  appeara  Iw  the  atalute  8  Hen.  VI.  c.  1,  and  the  tmwy  authors,  both 
hwyera  and  hiatorians,  vouched  by  Sir  Edward  Coke  (i^).  So  that  the 
■tatute  2S  Hen.  VIII.  c.  19,  which  raatraiaa  the  convocation  from  making 
or  pulling  in  execution  any  canona  repugnant  to  the  king's  prerogative, 
•r  the  lawa,  cusloaM,  and  ataaneaof  ub  teaJn.wta  merely  declaratory 
of  the  old  common  law(«) :  that  part  of  it  only  being  new  which  makes 
iha  UNg^  myvl  UMOt  aoiMAy  necenaiy  to  im  valituty  of  every  oaaon. 
The  oMmwaiio*,  m  oceleaiMiioal  aynod,  !■  Easlaad,  differs  conaidersbljr 
ta  its  cfflialUMiion  tnm  the  aynoda  of  ether  CuiMiai)  kiogdoma  :  thoa^ 
oMisisting  wholly  of  biahope ;  wheieaa.  with  ua  the  oonvoeatioo  ia  the 
HfadaHHO  of  a  paiUanuM,  wbania  ibe  anihbiah<y  preaidea  with  renl 
Mate;  tho oppag liaaae of  UsboparapreaeiUa-ihe  wuaaof  Iwda;  and  uw 
lower  houee,  composed  of  repraaaataiiveaiif  Ihe  aevaid  diooeaea  at  largf^ 
aadof  eadrmnicularchaptK  therein,  leoaothlea  the  house  of  oomaiona, 
vith  its  kirighis  of  the  shire  mad  batgeaaea  (/)  [Si).  This  oonstituuoa 
ia  said  to  h»  owing  *o  the  policy  of  £dward  I.  wba  lbeceby,at  wqe  and 
the  same  time,  let  in  die  inferior  cleigy  la  the  privileges  of  form- 
log 'ecclesiastical  canons,  [which  before  they  hod aot,)  aad  also  {'iUV)] 
innoduced  a  method  af  taxing  ecokaiaatiiMd  benedcas,  by  c«aaui» 
of  eon*ocattOR,(jr)  (36). 

(4]  4  InA  m,  m.  Don  or  Kn^ud.    It  !•  compoHj  of  Ih*  Mihiip 

Irl  It  Rap.  71.  ■irfwrwIitMttentaiudilKiiJdeistiu.MlaW 

f/l  kiUM«W<raindM»,irhw*lhaM<t«>«i-  whuti  I*  elwa*n  Intinj  Mn  nriiliu  w  [ONl  ■ 

an  AiTM  una sf  (kg  InndMoT  U.a  ktblHiirc,  i»uuy.    Wad.  Un. HIM.  miU.  [B. 

(M)  Tliii  ■tWuu  rcTircd  the  nrntntM  pnM-  thM  Uwni*  onlv  oSBeMraOilloa  ml  ■  liue.. 

t*  irmp.  H.  Vltl.  which  hid  been  rtpethd  Batlh«  ktni.livfiiTeihe  ntHiin«of  »■>*  ntm 

bmu.  luidir.  indH.e.  8.  p>r1iwnent.^irM!U  hia  wriiW  each  airUiUh- 

(35]  A»d  b7  lUt.  S  H.  Yl.  e.  1.  tbe  dergj  op,  to  tummnii  a  oanvocMioii  is  kii  pHBliu 

iKUiamhil^  uponlhe  mnvortition  in  privi-  prnrince. 

kffd  rnra  B|T»L     If  not  It  ibe  period  *p«ci.        Oodolpliia  ujt,  Aot  the  oonfomitim  of  Urn 

kd,  u   heitd  of  ih*  chnnh,  [pniumiiif  Itn  pnmnee  of  York  cumUnllj  eormpoiida,  d*- 

fopt,  temp.  Sd.  I,  lo  h&ve  ■rregiisd  Ifaat  •)■■  tntea.  and  eoacladca  A*  i^u  iMtUn  irilk 

nlM  dlgniiy,)  )ret,  m  kincor  Enflind.  we  the pmrinaial ^aed of  OuMHiorr.     CW-Nl 

lull  ■  remartiahle  enrciH  sf  power  de'rgaied  Bat  thejF  ate  oettalnl;  dlMiiMI  and  Mepmd> 

br  hiiD  tBikebiibopi:— •■  Andihek]4|a  hath  enl  of  euh  Mher  t  Bad,  wtwatbey  nedloMi 

malrd  lo  all  yijtrkoppr*  that  tKyn  in  ■  Tire  ihe  dam*  ^  dtierant  eMKOcMiou  >«■> 

^ -ill  nian  dnrinf  HgiiaR  >ne«a  times  (nnled  diflerent  aahaidiet.     In  the  OS 

__._   ,. ,.t.  B._  „_.   flH.thr ^ ^-..-^ — ..-> 


actjeba."     ni  frtit  Ahrturmrtil  ^  ilu  S<^  Hen.  Inll.tbeamTontKn  of  Cante^r}  had 

tutfff  Emflond  imlyU  (tixiij  yin  tf  Kmg  aranlpdlhe  kingonehnodred  thouundponndli 

Onrv  du  Vllt.  Sa7.    Tbia  el»iia«  ia  in  alTeBi  m  eontidaniioa  Dfwhieli  u  ad  of  pariiuneM 

Innd  in  Ihe  flaluie,  or  rniher  charter.  Statm-  waii  paaiiad.  crantinKa  free  pardon  U>  the  clar- 

(*■  ii  Ullfi*  ua  amiMbniJa.    H  S^-  I.  c-  IT  for  all  anintgal  offencei,biii  nilh  aorwrtas 

ri.  Xai  h  aliauld  not  eiland  to  ihe  pnriaeeaf 

(M)  Fnai  the  laamed  OHnmantator'a  leit,  York,  nnleia  iu  BonroeMioi   would  (raal  a 

A*  MudsM  wooU  peifaapa  be  apt  w  (uppoae  anljaiiljp  ia  prapoitien,  or  unlaw  it*  clr 

■  •  -  ll,g,™T:COOglC 


tit  vttwt  movTs 

Fruni  thw-pianyUM'tt  ■1m,  !»[  b«ag  the  h«ftdof  the.churcki  uises  ihf 
^fallt  right  of  nominBlioD  b>  vacant  biahoprics,  and  cenain  other  eccle: 
aiaatical  prefermenta  j  which  will  more  properly  be  considered  wheo  wb 
ottine  to  mat  of  the  clergy.  1  shall  ooly  here  obnerve,  that  this  ia  dow 
done  in  coaaequeDce  oftheaMtuM  35  Hen.  VIII.  c.  30. 
/  Aa  head  of  the  church,  the  king  is  likewise  the  icmUr  tmotI  in  all  eccle- 
(aiiiaiical  cawaea;  an  tpp^al  lyin^  ultimately  to,him  in  chancery  from  the 
Mnteaca  of  evuy  ecdfaiaatical  judge  :j  which  light  was  restored  to  th« 
crown  by  atatuie  25  Hw.  Vlll.  c.  19,  a>  will  loore  fully  be  ahewn  het*- 
•ftei  (37),  (38)."    . 


CHAPTER  VIU. 

OF  THE  KING'S  REVENUE. 

'   HjiTttie,  in  tfa«  pMcedmB  ehapinr,  oonaidwed  at  hcge  tfaoM  brancliia 
of  the  king'a  prerogative,  whieh  contribiite  to  hia  royal  digoity,  aad  odb- 
■titntH  the  oxeeutive  power  of  the  govennnent,  we  nioceed  now  to  feumtiw 
the  king's  Jlteti  prenntivea,  or  such  as  regard  hij(  .regenu«_,-  which  the 
British  constitution  hath  vested  in  the  r<^3l  peraon,  inorder  to  support  hk 
dignity  and  maintain  hia  povnr :  b«ing  a  jwrtion  which  each  aiibjeoi  cq»- 
tribulea  of  his  prapjirty,  in  order  to  aecure  the  remainder. 
/    This  reventre  is  either  ordinwy,  or  entraonlinary.    The  kin^s  ordinary  \ 
'  revenue  fs  such,  as  has  either  subsisted  tune  out  of  mind  In  the  crown  ;  or'  ! 
[   else  has  beyn  granted  by  pariiament.  by  way  of  pitrchase  or^e^ij^tu^^ 
j   such  of  the  king's  inherent  hereditary  revenues,jtf  wen  foiu^  igc^fr  J 
'\  venient  to  the  au^ect. 

When  I  say  that  it  bss  subsisted  time  oat  of  mind  in  the  crown,  I  do 
not  mean  ^at  the  king  \»  at  present  in  the  actual  possessitut  of  ihs  trhols 
of  this  revenue.  Much  (nay,  the  greatest  part)  of  it  is  at  this  day  in  die 
hands  of  subjects  ;  to  wUbm*it  has  been  granted  out  from  time  to  time  by 
the  kings  of  England  ;  which  has  rendered  the  crown  in  some  measure 
dependent  on  tlte  people  for  its  ordinary  support  aad  subsistence.     So  that 

vosld  biiwl  thmultM  iiiiliTiifMllj  lo  pontri-  ecOToeilion  hiTi  (he  nma  priTJkgcin  fno- 

kuM  u  boanlirullj.     Tbii  nalula  i>  neited  d  dam  fipm  atieit  h  lli«  memtien  of  ib*  hODM 

tv(B  in  ffit.  Cat.  TT.  of  conuHiiii  in  tbair  lUanduics  upm  pariia- 

AU  dMniind  anibdMeiUH  tn  BMinbtn  oT  annt.     Bam.  Cum.  I  Sft  Jlbr.  610. 

ibacantocilioDDfiheirpivTinoc:  cich  chip-  (37)  Bj  thit  tixuU  It  i>  dedund,  Ihat  fat 

tar  wada  on<  urocbir  or  reprsMnutira,  KnJ  ibt  fuluia  no  appeali  rram  the  ecclHiwiiol 

the  parvahid  clergr  in  each  dioccMin  Cu-  muila  orihiireilnithmildbeiiiadetslbepD^ 

tutiurx  two  pfoeton ;  bill,  oa  Moouut  of  ihe  but  ikat  aii  appeiirrom  theaichbiahop'imgiu 

1, 1 r  j; jji  ^  proTinCB  of  ibould   lie   la   t^e    kini   in  (hawwr*  ;  opOB 

.. .__  _.-_ij._,          __  ,              .     ,         iJieBdini- 


Vork,  each  aiohdeiconiy  electa  two  proBtDra.  which  du  king,  u  in  appsiit  from 

I-  U-..L  .L|  ODBvoeatKiB  aaaaiitannlr  of  oo«  nl'a  couil,  atiould  br  a  comniiaaio 

inCanterhunrlberairatiHolinuHa,  oailaiD  judnea  or  dtlenttia  finatlT 

-  .. ,_  ._:  L:_i. r._-.i-  .._       _i -lIT. >-       »r__i.    ft       ' 


In  York  th*  MBvoeatKiB  aaaaiitannlr  of  oo«  nl'a  court,  aGould  br  a  comniiaaion  appoinl 
bqute;  butinCanterhuijlberaaratiHolinuHi,  oartaiD  jiujgea  or  dclegaXia  finatlr  to  dciai^ 
M  .whidilhc  1«enlr-tica  bil<bo|)B  rwiDthe  up.     :   ' 


parboaa:  and  belorotb*  retbrnuraOtiUioU,  (38}  Con^m  eaa  Daksiia  lawimoaetim 

ariort,  and  olhar  milred  pralauw,  *A  artlh  the  an  aataliliahmenl  of  raligion,  or  pmhiNung  iIm 

Liabopa.     The  lower  houja  of  eonmealiDn  in  free  axtreia*  itioreor.  Amend,  laOonit.  Ait.  I. 

IbtpRmiKW  of  CaUnhurxeonijitaof  Iwonly.  And  in  the  Slatei  cenenllj,(h<re  iaaainior. 

tirailean*,finjr-lbreeirchaeaeou,iwrDty-l<>ui  fcrenCB"-''—  -■J"—'   fn-jk..  <k.-  i_  ..„.. 

prooion  far  Ike  cha)ileia.  and  ron^'finir  proe-  of  theilii 

■am  (or  the  {Mrochial  tA*ta-    B7S  Hia.  V[.  to  the  n 

f  1  t^  ekrcj  in  Iheir  allendiuvBe  npon  the  prore. 

I  (Ml  flea  Hot.  b,  [M]  u  tba  mi  of  Ik*  ToL  B.  L 

,■        .  u,g„7ccT:C00glc 


I  BM b« (Miged  to  neouM, m  fati at  littnfX  Tvvnw,  wbit 
hvdi  of  msDora  uid  odier  rabfMM  *frai|ina^]r  look  upon  to  be  [^S3* 
diieir  OVD  absolute  inherent  righte ;  beceuae  tbey  are  and  harm 
been  ?eated  ir  thetn  and  theii  wieeston  fer  agM,  thoi^h  in  leiility  eiigi- 
bally  dented  fnini  the  gnnts  of  our  uioieni  princes. 
X  I.  The  fint  of  the  lun^s  ordinary  reiemies,  which  I  shall  take  notice 
'i^,  iaofaneccleaiasticallund;  (asareolao  the  three  soccsedinjf  ones)  ¥iz, 
the  cttWody  of  thgJemporaltiM  of  bisbopa ;  by,vhifih-^.re  meant  all  [he 
lay  re*enues71an£^  an 3  tenemerita,  (in  which  is  included  his  barony,) 
whTi^.^BTimij;  to  mi ^ytihftlaliop'a  orTiUiiop'ssee.'  And  tlieseufmn  the  t»- 
cancy  of'  ilie  Ushopiic  a!r%  iinmediBtefy  tne'right  of  the  king,  as  a  conae< 
<)«eace  of  hie  prerogative  in  church  maUera  ;^whereby  he  is  considered 
aa  the  fonndsr  of  all  archbisbopncs  and  biabeprica,  to  whom  during  the 
vacancy  they  revert.  And  for  the  suae  reason,  before  the  diasolutioa  ef 
abbeys,  the  Itiag  had  (he  custody  of  the  tenporaltiea  of  all  auch  abbeyf 
and  prioriea  as  were  oi  royal  foundation  (but  not  of  thoaefounded  by  aiib- 
jecu)i)a  the  death  of  the  abbot  or  prior  (a).  Another  reason  may  also 
be  given,  why  the  pcdicy  of  the  law  oath  veated  this  custody  in  the  king ; 
beoiiBe  as  toe  successor  is  not  known,  the  lands  and  poaaeasions  of  tha 
see  would  be  liable  to  spoil  and  devastation,  if  no  one  had  a  property 
ihenis.  Tbefefore  the  law  has  given  the  king,  not  the  temporaltias  them- 
selves, but  the  ttitlody  of  the  leoiporalues,  till  such  time  as  a  successor  i* 
appoinisd ;  with  power  of  taking  to  hiiosoir  all  the  intermediate  prodts, 
without  any  acfmuni  of  (he  succesaori  and  with  the  right  of  pmanntiiig 
(which  the  crown  very  l^ei^enlly  exercises)  to  such  benefices  and  other 
piefermenta  as  fall  within  the  time  of  vacation  {h).  This  revenue  is  of  sq 
Mgb  a  nataire,  that  it  could  notb^  granted  out  loa  aubject,  before,  or  even 
amr,  it  accrued  :  but  now  by  the  statute  IS  £dw.  III.  sU  4,  c.  4  and  5,  the 
king  may,  alter  the  vacancy,  lease  the  lemporallies  to  the  dean  and  chap-' 
ter  1  saving  to  himself  all  advowsons,  escheats,  and  the  like.  Our  ancient 
kings,  and  psrticululy  Wilham  Hufiia,  were  not  only  remarkable 
for  keeping  the  biaboprica  « long  time  'vacant,  for  the  sake  of  en>  [*2S3] 
joying  the  lamporalties,  but  ^so  committed  horrible  waste  on  the 
woods  and  other  parts  of  the  estate  ;  and  to  crown  all,  would  never,  when 
■he  see  was  filled  up,  restore  to  the  bishop  hjs  teniporaltiea  again,  unless  ■ 
he  purchased  them  at  an  exorbitant  price.  To  remedy  which,  King 
Henry  the  first  (e)  granted  a  charter  at  the  begiiming  of  his  reign,  promis- 
ing QeiUier  to  sell,  nor  let  to  farm,  nor  take  any  thing  from,  the  domains  of 
the  church,  till  (he  successor  was  installed  (1).  And  it  was  made  one  bf  the 
articlea  of  the  great  chuter  [d],  that  no  waeie'should  be  committed  in  the 
leeiporHltiee  of  bisbo[»ica,  neither  should  the  custody  of  them  be  sold. 
The  same  is  ordained  oy  the  statute  of  Weatminster  the  lai.  (a) ;  and  the 
statute  11  Edw.  III.  8L4,  c.  44whichpenniia,  aswflhaveaeen,  aleaaetoibe 
dean  and  chapter,)  is  still  more  explicit  in  prohibiting  the  other  exactions. 
It  was  also  a  freqnent  abase,  that  Uie  king  would  for  trifling,  or  no  causes, 
•eite  the  temporalliea  of  bishops,  even  during  their  hves,  into  his  own 
Wds :  bw  ^  ia  guuded  agalnat  by  statute  1  Edw.  II 1.  at.  2,  c.  2. 

M  1  iMt.  If.  E«  •  Hid.  III.  n.  ft. 

»)  BW  n  Mm,  IL  e.  M.    r.  N.  B.  M.  Ml  Uw.  L  «.  U. 

(I)  Bw  QoH*  BlinbMh  k«M  tM  Me  of  Elj  tmom  liashyB  j—f,  in  <wi»'  U>  reuia  tke 


■a  t:  Co  Ogle 


tw  OF  fpn  sftmrs 

QV  ft  dutommry  iBdolgM^e  ahM^  Te«lH««d  u  mNliiu :  Tor,  u  tmaco^  m 
MOD  as  ik»  new  biriksp  ia  coBMerMe4  mai  comttrani,  be  SMuiljr  nceifM 
A*  reiiintioB  of  Ma  tanyiaWea  qaka  mt^,  and  tmouehed,  imn  t)» 
king ;  and  at  the  aams  time  4oaa  faoaafa  to  Us  aotanign  :  ■  and  ifaan,  a«i 
■ot  socmer,  he  baa  a  fiM  aaiyte  in  his  htahopiic,  wd  nay  nsattain  aa  W- 


lion  itt  Aa  profita  (/). 

"''  II.  The  Kinc  ia  entitled  to  •  eoratlr,  ■ 

biafaopric,  that  la,  to  aend  one  of  lua  Marfafna  io  b«  maint&inad  br  tlta 

u.i.~.  ..  •....  k...-  _ :_  -11..^.^  1.:—  >:ii  •! i.:;.k , ..i  v:_  ij  ^ 


■■''  II.  The  Kipi^ia  entitled  to  •  eotwlr,  ■>  Ae  l*<w  ealla  it,  out  of  mijr 


/: 


bishm>,  or  toiiave  a  penaian  dltnrad  him  titl  the  biabop  pramoCM  Kim  hi  n- 

boDefice  {g)j  Tbia  is  alao  in  tb«  nal«re  of  an  acks«wle«lgiMnt  to  ibe 

kiiigi  allbundet  of  iIm  ■««,  since  b«  bad  fernwHy  tb«  s«ine  ooiod;f  m  n»> 

aion  from  evAry  M>*j  m  priory  <rf  nigral  Arandatton  (3).    It  is, 

[*2M]    I  *ap}Hrehend,  now  Mka  Into  total  disM« ;  dwugh  Sir  MuAsw 

Hdo  aayn  (A),  Aat  it  b  due  of  MnmOR  rigbt  (9),  aad  tbat  M 

pnacripitoR  win  dfsntarg*  it. 

/   III.  The  lung  also,  as  was  fomMrly  observed  (>),  is  sMitled  to  «U  At 

'  .^?B_  Arising  in  «xtrai>B.rpcIilBl  i>Iace^ti)f  Aovgb  psrhapa  it  maj  ba 

dodbud  how  far  tbn  article,  as  well  as  the  last,  ran  be  pn^rljr  reckwwd 

a  part  of  die  king's  own  loyal  r«Tenue  ;  slne«  a  cerodj  euppotis  onty  Ms 

diaplaina,  and  these  flitraparoebial  tithes  Sfff  b^  nndttr  n  impliad  tra^ 

Aai  the  king  will  distribute  them  for  ths  good  of  Iha  elsrgy  in  general. 

IV.  The.neu  Irranchconatstfl  in  the  Jr9tt£aiiis,  and  tenths,  «f  all  anli^ 

Ki^^itcfemujits  injljeJiingdpm  ^  both  of  which  t  sbaQ  cansTder'iogetlNr. 

Tbtise  were  ori^nally  s  part  of  the  papal  murpationa  oret  the  clergy  cf 

Ais  kingdom ;  first  introduced  bjr  Pandutph  the  pope's  legato,  daring  lbs 

reigns  of  King  John  and  Henry  the  third,  in  the  aee  ef  Norwich ;  and  ti- 

terwarda  atteqipted  to  be  made  univeraij  1^  the  popes  ClenMot  V,  and 

John  XXlf.,  ^ut  the  beginning  of  the  fourteenth  century.  fTfae  ira^ 

/fruits,  primitie,  or  annaut,  were  the  first  year'a  whdp  profits  ot  tbe  spS- 

faal  pre  ferment  J  according  l6  B  rate  or  vaior  made  mider  the  directioa  of 

Pope  innocent' V.  by  Walter  bishop  of  Norwich  in  38  Hen.  III.,  ami  itf- 

torwards  advanced  in  value  by  commisaion  from  Pope  Nicbolaa  ill.  a.  D. 

1292,  20  £dw.  I.  (0  ;  which  valuation  of  Pope  Nicholas  is  atill  preseirv- 

,  od  in  the  exchequer  (m).  f  The  tenths,  or  detimx,  were  the  tenth  part  fA 

!  the  annual  profit  of  each  limjFfEy'Ihe'fiame  valuation; "which  was  alss 

claimed  by  the  holy  see,  under  no  better  pretence  than  a  strange  misapply 

cation  of  that  precept  of  the  Leyitical  law,  which  directa  (n),  tb^  tba 

Ijeviies  "  should  offer  the  tenth  pan  of  their  tithea  aa  a  hoavo-offin^ 

p385]   ing  to  the  Lord,  and  give  it  to  Aaron  the  high  priest."    But  *tbk 

claim  of  the  pope  met  with  a  vigonnis  resistance  &om  the  EugiiA 

</)  Ca.  LBt.  ST.  SU  It)  J  brt.  IT. 

(r)  P-N.S.tK  ID  p.^.B.l;s. 

Ih  «t/iat  M  p.  N.  >.  ■!■»•  tbU.  Ml  *  iHt  IH.  ' 

«t  ri(>  111.  (■)  Manb.  irSL  M. 


(I)  So  wheT*  th*  runaib^on  wu  not  rural,    eulUr  to  lb*  prcrogsiiTc,  mi  h  nirhl  be  aol 
•uDtunlbir  UMfaandcfllagiKtlwitlMtn    obIt  Ibr  iife  «  yMis.  bat  in  (■*.  Sd  IrM.  tMli 

____,.     ^_     .L_  __^:...,_.     -T,rM  [„  fo,  ii,  .III.  Wewiii.  2.  0.  34.     '•^ 

It  iraiild  ippetr  to  indiuie.  ikiil  aoir 
■ni  iddaUHtiea]  •oukd  tajfiy  eoml^  ; 


•  oDrocly,  rii.   a  chufv  upon  ihe  piiticiilar  utiM  Lav  far 

■  ""- '—  '""■';^,;^ 

« luid*  by  ihair  rel«tion»,  wtra  thin  by  tha  oldir  booki,  any  wrTaBt  nf  i 

d  durini  lira.     Sre  a  form  of  enrody,  may  ba  mtiltid  to  eoRidy.     A  mmi->ii  iJ  •■ 

~       "-     -     -   -   'MLI8T.  KrUHMdMisati*.   SmF.ILB  W    A 


DMnaatery  or  abbay  aufGcwnt  ta  pramil  Ikam  tait  iriiiifd  ippetr  to  indicate,  ikiil  ooiy  par- 
ficm  tUrring.  And  thoaa  Hnoaa,  diainlarit-  aani  eddauaatieal  aoukd  enjoy  eenwly  ;  htt, 
•d  of  the  land*  by  tbair  nlatiana,  yitn  than     by  tba  older  booki,  any  aerTaBt  nf  ibt  kia| 
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«;  M<  ••■riMTaC  malawnt  fMaad  t«  prarwt  and  nstnin  it, 
>  tin  Btaai*  6  Hm.  IV.  c.  1,  whkk  caUa  U  s  honiUa  niaehuf 
iU«  cwtan.  Bat  tha  foptib  dergj,  blia<Hy  dovolMl  to  the  witt 
if  ft  faniga  nurtir.  Hill  kapt  it  on  laot ;  Mnutimea  taon  secretly,  soi»» 
HMBMaafiarir  BMlBvowadirt  m  thit  in  tlM  Teiifn  of  H«nr7- VUI.  it 
»McM>y«w),thMiath«cnMMHer  ftftf  jMntOOiOOO  Amatahwl  bMa 
mt  la  Kmw  for  fiin>fraitB  ctilj.  And,  aa  the  dCTgjr  eiprewed  thia  wit- 
li^aeaa  to-eMWribale  M  nuch  oT  thair  iaoooie  lo  tke  head  of  the  charch, 
k  waa  thmi0d  vnfm  (whm  in  llw  aaiM  reip  the  papal  pow«T  waa  abo- 

tJiahad,  andtba  king  WMdoekrad  the koftdWtke-ctiurchsf  £iiglBnd,)to 
aaaes  i^a  ufaaat  to  dte  vnmmt  which  waa  doaa  bjr  auinte  36  Hen. 
VUI.  e.  3,  ^ooninncd  bf  atUiiM  1  EUs.  c.  4,}  and  a  new  vaior  ietufidoram 

'naifaeai»ade,bf  arkiohthe  dergyan  Mpnaeof  fit«d(4}. 

Bjr  ibaaa  UaMKMitiaaad  atalMoa  dl  vicarsfea  vmler  tea  nmiida  a  jtai, 
aad  all  mcioiiea  mdet  tas  maifci,  ore  diicnarged  frnn  toe  payment  of 
fiM-fhiiia ;  and  if,  in  aooh  Unnga  aa  «aaditiM  chargvahle  with  Una  faiy- 
meat,  die  iaei^^at  kraa  bnt  half  a  y«ar,  ha  aball  pay  only  one  quaner 
if  hia  fiiat-ltnita ;  if  bnt  od«  whole  year,  than  hdf  of  dtem ;  if  a  year 
■ad  a  hatf,  ihne  i|iiaita>ra;  and  if  two  yaara,  then  tiie  whde  ;  and  not 
oUtenrise  (5).  Likewise  by  the  atatnto  27  Hen.  VIII.  c.  6,  no  tenths  are 
to  be  paid  for  die  firat  year,  for  dien  the  firat-fmita  are  dne :  and  by  Mher 
MaiDtea  of  Queen  Anne,  in  the  fiflh  and  sixth  yeara  of  her  reign,  if  a  be* 
M&e  be  under  fifty  pounds  par  oiuBim  c  eai  yearly  Tahie,  it  ahaU  be  di>- 
t^oiged  of  the  payment  of  firm-fniita  and  tenths  (6). 

Thtu  the  richer  cUirgy,  being,  by  the  criminal  bigotry  of  their  po|Hs]l 
pnalecooaors,  sobjeeUd  ol  £rst  lo  a  Ibreign  Bxociion,  were  alierw«rda, 
wfaea^hat  ydtd  waa  ahaken  off,  liable  to  a  like  misi^phcation  of  their  re- 
Tiohea,  t^ufh  the  rapacioua  dispoaition  of  4he  then  reigninff  monarch : 
ttU  at  Icn^  u^  piety  of  Queen  Anne  reatored  to  the  charch  what 
W  been  Mitis  indirectly  taken  from  it  This  she  (tid,  not  by  re-  [*28(l] 
■Httiag  the  ^ntha  and  flrat-fruita  entirely ;  bnt,  in  a  ajHrit  of*^  the 
ttwst  eqnii/,  fay  applying  these  superfluities  oF  the  laiger  beneftrea  to 
■take  iqi  tbn  deficienCiea  of  tha  smaller.     And  lo  this  end  ahe  granted  her 

yd  charte/,  wirieh  waa  eraffrmed  br  the  sunte  2  Ann.  c.  1 1 ,  whereby 
die  reveuue  of  first-fniits  and  tenths  ia  vested  in  tniatees  for  ever,  lo 
farm  a  perpetual  fond  for  the  augmentation  of  poor  limgs.  Thia  ia  us*- 
al^  Dolled  Queen  Anne's  bounty ;  which  has  been  atiU  Ittrllier  regulated 
by  subsequent  statutes  (o]  (7). 

MSSM-cti.    SAMklVr.    tOM.i,<I.S,a.U.    »aM>.l.<,l(l.       ■ 

<4)  WbM  tha  SnI-lriliK  Md  Miha  <•«•  Ihr  e)Mnli  p«  ihein  in  lb«  him  buiqm  ib 

aiMftiiiil   u  tha  enm  of  BhIhI,  hj  U  iwun  ■lul  Tiaan. 

HoL  VIli.e,l,Miasn»rim<kwMMMt-  («)  After  Qim«ii  Ansa  twd apMamted Uw 

ti,  llw  fnwwaiianaia  ahaaU  ba  naiaud  in  raranna  ariaing  fmnthcpiyiwntuf  Hm.fniJIs 

MirjAaoMa,  wtMibaaUositifrM*  Tslmaf  Mid  MMbalolbe  lUimsnutidti  of  *n«l]  tiT. 

*Nn  leelaiialiail  hmtSat  and  prcfWnnint  inp,  il  waa  ininiiklanHt  ■  pinprr  ailentinn  of 

a  ui  naptatin  Jwama;  and  aaBDnJiac  M  ihiapriseiptaUiMeBipdhaKrHiDsiltTingafniB 

Ail  nhialioa.  tb*  int-fniiw  aad  trnthi  nara  lb*  meamijnnoa  of  thoar  danandi ;  and.  for 

•  tucailacWJ  and  paid  in  (Mora,     'nii*  natir  thai  asd,  A*  biahopt  oT  mrj  itiorcaa  iren 

ip^ainmi  a  what  U  eonKOinlT  eaU«l  tha  diraptsd  lo  in^ira  and  certify  inio  tha  aicha- 

BiVa  Boaka ;  a  tranaonpt  of  wbloh  It  (iraD  qgar  what  livings  rfirl  not  aiceed  Ut.  a  yatr 

a    Encs^  TteaaauB,  aad    Bason'a    Libar  aoeBrdinglo  the  iniprOTi>d  >*1>ieal  that  linat 

^*|ia.  mi  il  wai  fURhei  pmrided,  Ihai  auah  litinn 

(S)  Tbi  areUiiAopa  and  biibaiia  bin  fanr  ihoald   be  dbcJtvfW  (brn  tbon  duaa  is  ta- 

VrnmlOowui  for  tha  pajHaai,  aad  rfiall  pay  Ml*. 

JM  ^aailer  Evary  ]raar,  if  thaj  lira  aa  long  {7)  lliaH  tnMlara  wen  naotari  into  *  aoa* 

4«  ika  hoWvoa  i  b«  astasr  dip-innw  la  psMMa,  ssJ  ha**  Mtboriir  (d  naia  niai  aaa 
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/  V.  TIiaiiwttbfMclitfflwtiag'a  wri^tij  nmvam  {lAimh,  m  wM  m  ' 
iKa  itbsequent  bnnckw,  ia  of  ■  lay  or  tenipOTal  iwln«,)  consiM*  » tha 
IBBH  mJ  profifof thg  deroeMieUpdBof thgiaown.^  TkaM dMBcau  lands 
Urrm  dommie^et  rtgit,  being  either  the  ^kare  reaened  to  A«  orowB  at  tfas 
•rigiiiil  (tiAributioB  of  landed  pnpeny,  or  aitah  aa  came  id  it  afteiwiJo 
\>f  forfeiturea  or  other  meaoBB,  were  aneicMly  raty  large  and  estenaive  i 
oomptiaing  divera  nwmwa,  honors,  aad  tordabipa :  Ibe  tenenu  oT  whiek 
had  rery  peculiar  pri*Segea,  aa  will  be  ahewnio  the  aecondbook  ef  theaa 
eommentitriea,  when  ve  apoik  of  the  tenure  in  ancient  demeane  At  pr»- 
■diit  they  are  contracted  within  a  very  narrow  compasa,  having  been  ni- 
HMMt  entirely  granted  away  te  phvate  eabjecta.  Tbia  haa  ocoanoned  tb* 
■■tliuneni  frequently  to  interpoae  ;  and,  porticiilacly,  aftw  King  Williaia 
III.  had  greatly  impoveiiahed  the  crown,  an  act  pasaed  {f),  whereby  aU' 
Intue  grania  or  leaaea  from  the  crawn  for  any  longer  leiH  than  durtyone 
yeara,  or  three  livea,  are  declared  to  be  void ;  except  with  regard  to  heuaea, 
which  may  be  gnited  for  fifty  yeera.  And  no  revennonary  leaee  can  h% 
made,  ao  aa  to  exceed,  hither  with  the  eatate  in  being,  ^e  aame  term  at 
three  lives,  or  thirty-one  yeara :  Uitt  ia,  where  theie  is  a  anbaiatwig  leasA, 
•f  which  there  are  twenty  years  atili  to  c«xne,  ifae  king  caasot  grant  « 

I,)  1  Am.  «.!,•.  T. 

orderm  for  tlv  diithbutioq  of  thii  fuiuL    Th«  lasicd,  besulBi  from  HTiiin  ud  ptirM*  b*- 

prinr{pil  intci  iIiej  hii««  ntibljahcd  tit.  ihil  neficiioni,  the  lum  of  152.5001.  of  old  Soutb 

lk»  nimto  l«  ■IIok'hI  fcretch  ■uimBntMion,  8««annui1iM,utd  48ST1.  oTtMh,  in  thehaade 

tWtllieaaV.  talirludouiinl>Dd,whialiiiluU  of  (brii  trauuiar :  llw«Mai>rtlwi  fBDdlM«« 

ba  inneied  for  aver  to  ths  lirinf  j  and  the;  laic  yarn  Iwan   carefully  coneenled  i  tni  it 

■hill  maka  Ihia  ddnalian.  finl,  lo  all  liiingi  probably  yieldi,  al  present,  from  forty  lo  fiFty 

BMiioeediiu  lOt.  a  yecr;  than  Lo  all  living*  thouiuid  poanda  ptr  m "    "*' ' — 

not  aborti  SOL  ;  addto  in  ordaiiwhilit  ai"  — ^-i-...   . 


lainly  b«  iciy  wide  of  iht  iniik 

■..•iiiuiivii  oOJ.avrar.     Bnl  whrn  luiy'pTi-  oftha  cue  ;  fDiih«H>UTCeof  Ihia  fund  ia  £iea 

Tale  banelaetor  will  adTaneaSOOf.,  iha  IruateM  and  pennanant,  aicapl  tbe  Tariat Ion  depend* 

will  iiire  anotbar  SOU.  for  (ha  •dnaeoncat  of  iu  upcM  tba  ooBUniMWjr  af  (•cuieiM,  whick 

nay  liTing  not  aUiTe  ibL  a  year,  tbouih  it  will  be  moraor  fewer  indlSeTenlyaan.     And 

■hauldnot  belnnf  to  thltclaiaofUvingaw^ieh  what  o)iWl  can  the  commiiaionen  hare  in  iKa 

■ra  than  BUnnentinK,    8  An.  £e.  i>  SSa  ■cauautaiian  of  Ibia  liiMt  I    For  ihal  aeoum* 

Tkwugh  ibu  waa  a  aplemlid  inMancs.of  royal  laiion  nan  only  aiiaa  Ijy  depriTiai  ibe  nnea 

muoiBeencc.yat  it*  o|«ialioD  i*  alowardm-     el-rgy  of  ih*  at-- ^■-^■  — -  -—'3-3 

ij__Li_  .  Cijj  ^^  number  of  liTin^a  cerli-  them,  »nd  W    " 


Aad  la  ba  undar  MU.  aywr,  hhdo  laaa  iban  poaaeof  the  wratcbed  iBaniDbanlaf  Ibe  ftm* 

UST.ofHhicblSaSdid  notaicerdStU.ayau  Mnl  day.     The  coodiiim  of  Uie  poor  clarn- 

oach,  and  1933  between  3W.  and  SO/,  a  year,  in  Ihia  country  cerlainiT  tequiieiiome  funhst 

aad  iba  raat  bttwean  Hll.  aiid  3U ;  an  that  nuional-  protiaion.     Neiiher    l»nunf ,    rali- 

ILm*  were    UBT  banefioaa  in  ib«  ^ountiy,  aion,  aar  good  mania,    can  aacure   pviaity 

whichhad  Ieaaihan231.  ayaaceacb,  upon  an  froin    cnntenipt    lathe    minda   of  tbe  rulgar. 

avenge.     Dr.  Bum  ealculalea  thai  frooi  the  Tha  itpment*   ineqaality  in  the  reTeniira  of 

fund  abae,  il  wfll  requir*  330  yaanfiMn  the  Ika  liajatew  of  lke|nBpel,  sol  alway*  leanlt- 

vear  1714.  when  il  caaiONncad,  baliire  all  ibeaa  ingfraapi«ty  tad  meiit,  aatiinlly  eicitc  dt^ 

Uvini*  can  be  rained  to  MX.     And  if  priiau  oonlcnl   and  pfefndinea  againal  ihe  pttaant 

benefaciora  abould  caniribuM  haJf  M  much  aa  aAabliabBMiI  of  Iba  obnreh.     If  tha  «hole  of 

lb*  fund,  (whieb  ia  lery  improbable,)  it  will  iha  protw  led  MB^aaaata  of  evaiy  bcnafiea 

nqoire  226  year*.     But  aTao  taking  ihia  aup-  lor  aaayMT  waraappnikriatFd  to  thia  pniTioMi 

pcaition  to  nave  been  inie  ever  ainea  Ibe  ca-  an  alfael  would  ba  prodnoed  in  iwenly  or  ihirv 

taUiahmenl,  il  will  follow,  that  Iba  wreiuhed  ty  jaara.  which  will  taqaira  300  bv  tba  prraBifl 

piUanoe  bon  oaob  of  UST  linsa*,  Isth  fiom  pka.     Thii  »•>  what  waa  aeipnily  niMlrv. 

ibenfjFKl  bounty  aad  prirala  benabolion,  can-  Blood  by  ifae  finl-fraita,  arid  what  ■cirially, 

■ol,  upon  aa  arerBn.  bars  ve<  baaa  aufmeol-  wiibia  Uielaai  900  yeatK  waa  paid  and  carri. 

adU^B  year.     9  ftm.  £.  L,36B.     D(.  Bum,  ad  oat  of  tha  Unfdn  toaitppon  ihe  ■uptMwii 

ia  Uiia  caleiilatioB,  eonputea  iha  elaar  unoont  lioa  ud  folly  of  papery,     tf  tyoB  any  pranMh. 

•f  ibe  bounlyu  auduinfty-6Ta  aucBHiitatioiw  lion  la  a  heoelica il  wa*  pniKideil   Lba>   ihrrw 

4aUy,thaiia.at'll/KXN,Byaaf  :  but  SirJoha  ahouldhe  noiacancy  or  ceaaion  of  fnrmn  pr*. 

Sinclair,   Hiat.    Rar.  S  part,    196.  aaya  that  farment  lilt  tba  and  of  the  yaor,  whu  could 

*■  ihiabiBoebof  tbai«renueaiiiountcd  la  aboM  oanplaia  T  ItwooMeertainlyaoonyieid  h  *»n 

I1,0QW.  Mr  anas;  ud  sb  tba  lal  of  Jaaoa-  fly  which  would  sonnnuaiRaie  Imh  nwifan 

tf,  XTn,  tbi  fararaan  <i  that  gbuilf  |m>  *■■'  raatfalibililj  M  tbaiMliiBBt  claru. 
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tatnre  nineat.  to  comnnnce  sAer  thn  expiiation  of  the  tbriii«r,  fin  luir 
longer  term  th«a  eleven  yean.  The  tenuit  must  alao  be  mide 
liaUe  to  be  puniehed  (o^  cemimtting  waMe  ;  'and  the  luual  rent  [*2873 
nuBt  be  reeerved,  or,  where  there  has  uaiuJly  been  no  leni,  one 
third  of  the  clear  yearly  value  (9).  The  misronunB  is,  that  thia  act  wU 
nwie  loo  late,  afler  slnoet  every  TaluaUe  poesesaion  of  the  crown  }iad 
been  granted  away  for  ever,  0€  ebe  upon  very  long  lauea  ;  but  may  bo  ot 
■oote  benefit  to  porteri^,.  whoB  those  lessee  come  10  expire  (8). 

VI-  Hither  might  have  been  referred  the  advanta^s  which  uaed  lo  arise 
10  ibe  king  from  the  proRU  oTIuh  military  tenures,  to  wliich  moat  lands  in 
■he  kingdom  vctre  *i(bi«n,  liU'lha  statute  12  Car.  II.  c.  24,  which  in  great 
BMssure  abolished  them  all :  the  expltcauoa  of  the  nature  of  which  tenures 
■MM  be  postpOMd  to  the  seoond  booli  of  these  commentaries.  (Hither 
also  might  have  boen  referred  the  profitable  prerogative  of  purveyance  and  ' 
iwe-emptim :  which  was  a  right  enjoyed  1^  the  crown  of  buying  up  pro-  ] 
visions  asd  other  oeceasaries,  tnr  the  laterveotion  of  die  king's  purreyors,  j 
tot  the  use  of  his  royal  househohl,  at  on  appraised  valustion,  in  preference 
to  all  others,  and  eten  without  cmiaent  of  the  owner  :)and  also  of  forcibly 
ia^resaing  die  carriages  and  horses  of  ihe  subject,  to  do  the  king's  business 
on  the  public  roads,  in  the  conveyance  of  timber,  baggage,  and  the  like, 
bowever  inconvenient  ^to  the  proprietor,  upon  paying  Ikim  a  settled  price. 
A  prerogative,  which  prevailed  preuy  generally  throughout  Europe,  du- 
.  ling  the  scarcity  of  gold  and  silver,  and  the  high  valustion  of  money  coa- 
•equeniial  thereupon.  In  those  early  timea  the  king's  houHehold  (as  weU 
mm  those  of  inferior  lords)  werp  supported  by  specific  renders  of  cum,  and 
odier  victuals,  from  the  lenants  of  the  respective  demesnes ;  and  there  waa 
■Iso  a  continual  market  kepi  al  ifas  palace  gste  lo  furnish  viands  for  the 
mya!  use  (r).  And  this  answered  all  purposes,  in  those  ages  of  vimplicity, 
■o  long  as  the  king's  court  continued  in  any  certain  place.  But  when  it 
removed  from  one  part  of  the  kingdom  to  another,  as  was  formerly 
very  frequeedy  done,  it  was  found  necessary  to  send  'purveyors  [*288] 
beforehand  to  get  together  a  aullicient  quantity  of  provisions  and 
other  necessaries  for  the  household :  and,  lest  the  unusual  demand  should 
tmise  them  to  an  eaotbitant  price,  the  poweis  beforo  mmtioned  were  veiled 
in  these  purveyors  :  who  in  process  of  time  very  gready  abused  their  aii- 
Urarity,  and  beoaiae  a  great  oppression  to  the  Btd>ject,  though  of  iiule  ad^ 
vaMage  to  the  orown  ;  ready  money  in  open  market  (when  the  royal  resU 
dwnce  wss  mora  permanent,  snd  specie  began  to  be  plenty]  being  found 
^xm  experience  |o  be  the  beet  proredilor  of  any.  Wherefore  by  degrees 
Ae  [fowers  of  purveyance  have  declined,  in  foreign  countries  jks  well  as 
oaiT  own  :  snd  particularly  ware  abolished  in  Sweden  by  Gustarus  Adot- 
adius,  towards  die  begimung  of  the  last  century  («).  And,  with  us  im 
ISaglsnd,  hsriDg  Ulen  into  disuse  during  the  suspension  of  monarchy. 
King  Chsries  at  his  reahmtioB  oonaented,  by  the  same  statute,  Ui  reugn 
oMtraly  these  brsncdies  of  his  revenue  snd  power :  anij  the  parliarsent,  in 
pan  of  lecoi^fMiue,  aetded  on  him,  his  heirs  and  successors,  for  ever,  ibt 

<f)  In  like  imiuMr  b;r  ih*  drfl  Uw,  th*  InhutI-    Lll.t.SI. 
•Dta  Df/iiiWi  BihtmincfHDf  Ike  Imparl*]  ctowii        (r).j  lint.  JTS. 
cnldBatbtiaMuMd.bDtanlrlKta'knn.tCW.        (>)  Mod.  Un.  HmI.  mfil.MO. 
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(Ml  8v  iImSS  Cm.  III.  B.  BT.  uneniM  bf    uroalii,  (imrt*,  mnd  IbtkI  rannan  belnnilBt 
MO«LUI.B.S0,eMua>iwioMnwereapp«>t.    to  ttw  inn,  aod  U  hU  fM.&tB  asd  otkw 
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/  hern^tarjr  excise  «r  Meeti  pence  per  barrel  on  M  tieer  mi  tit  nU  \m  ikt 

'  kingdom,  and  a.  proportionable  sum  Tor  ceitajn  ather  liqimn.)  S»  that  ihii 

liereditaiy  eirise,  die  nature  of  which  AaA  be  fattber  explained  in  tb« 

subBequent  part  of  this  chaplet,  now  form*  the  •iilh  branch  of  lik  majeMy^ 

ordinary  revenue. 

X  "^It-  A  seventh  branch  might  aho  %«  compotod  lo  have  arlMn  tram 
■  wine  licences  gor  the  rents  payable  to  the  crown  by  such  pgraona  wM  nt 
licensed  to  sell  wirie"by  teiail  throughout  En^and,  except  in  «  few  pKrt 
leged  places.  These  were  first  setited  on  die  crown  by  the  statute  13  Car. 
II.  c.  25  ;  and,  together  with  the  hereditary  excise,  made  up  the  equivv 
lent  in  value  for  the  loss  sustained  by  the  prerogadv*  in  die  abcriilion  of 
the  military  lentires,  and  the  right  of  pre-emption  and  purreyance  :  but  Hat 
e  wag  aboli»hed  by  the  statute  SO  Geo.  II.  e.  19,  ami  an  annual  » 


f  tff  upwards  of  79001.  per  annitm,  issuing  ont  of  the  new  stamp  <hiMa  iinfw^ 

^  ed  on  wine  Kceneea.  was  settled  on  the  crown  in  its  stead.) 

[•2B9]  Z'    'Vllt.  An  eighdi  branch  of  the  king's  ordinary  MvawM- is 
/  usuat^^ckoned  to  consist  in  the  profits  arising  from  hii  foreAa. 

,'Porestaare  waste  grounds  belonging  to  tKe  Kingi  replenished  with'  all  Bia»- 
noT  of  hearts  of  chase  or  venary ;  wlaoh  are  uiider  tke  king's  pnKectiott, 
for  the  sake  of  his  loyal  recreation  and  delight  h  and,  t»diat  vmI,  asd  far 
preserradon  of  the  king's  gams,  there  are  panicunr  laws,  privilera,  conrtt 
and  offices  belonging  to  Ui«  king's  forest*  ;  M  which  will  be,  iii  ueir  tnraB, 
explained  in  the  subsequent  books  of  these  commentaries.  What  we  ai* 
BOW  to  consider  are  only  the  proAts  arising  to  the  king  from  hence,  which 

'  consist  principally  in  am^t'^^'cnu  or  fines  levied  for  offonces  againHAi 
feres^Uws  J  But  as  few,  if  any,  couits  of  ibia  kind  fbr  fevyiag  ahmvo- 
inenis""pyTiav«  been  held  since  1«32,  8  Car.  I.  (9),  and  as,  froni  the  t»- 
counts  given  of  the  proceedings  in  that  eenrt  by  our  histories  and  tanr 
hooks  (ir),  nobody  would  riow  wish  to  see  theiq  again  rerirod,  it  is  neo^ 
less,  at  least  in  ihit  place,  to  pursue  this  inquiry  any  farther. 
/  IX,  The  prolits  arising  from  the  king's  ordinary  couru  of  jiis^oe^dt* 

,'  a  ninlh  branch  of  his  revenue.  And  these  consist  not  only  in  £iea  In* 
posed  upon  otftiodefs,  forfeitures  of  recognixsncee,  and  amarceiiMRta  loriad 
npon  defaulten ;  bnt  also  in  certain  fees  dtte  to  the  crown  in  a  variety  al 
legal  mBUers,^aa,  for  setting  the  great  seal  to  chariers,  original  writs,  aad 
other  forenaio  proceedings,  and  for  permitting  Bnea  to  be  levied  of  landa  is 
order  to  bax  entalla,  or  o^erwiae  to  insure  their  tide.**  As  iwne  of  Umsb 
can  be  done  without  the  immediate  intervention  of  the  king,  by  hinaetf  at 
his  ofllcers,  die  law  allows  him  certain  perquisitea  and  proifiia,  m  a  iecon> 
pence  for  tlie  trouble  he  nndertakea  for  the  publia.  These,  in  nroctea  if 
time,  have  been  almost  aH  granted  ool  to  private  penoM,  or  else  appm- 
priated  to  certain  parUcidar  uses ;  .so  that,  thoi^  our  law-proceedings  an 
still  loaded  with  their  payment,  Tery  liole  of  them  is  now  roturood 
[*S90]  into  the  klng'a  'exchequer ;  for  a  pan  of  whose  royni  oaiDW- 
naitce  tbey  wwa  originally  intended.  All  Aiture  granla  of  then, 
ttowover,  by  the  statute  1  Ann.  si.  I ,  a.  7,  are  to  eatee  far  no  longer  t  roe 
ihso  the  prince's  life  who  grants  them. 

fO  J^f<*T  Narih.  isbli  HA  at  Lanl  Kmar  North    k>*a  nwt  witk  d*  m«(  aflti  ptiHBaaniw 


H  of  tk*  adinu  mnilBa  iiiOf>ai  bf  fitr.  I.  M  nlH  ■  raiMn*  trilkM  ilw  al^ 
tlIs>.B.(lB)Kik*MdgribtV<iLB  I  (MttkU  <Mi 

ll,g,™T:C00glc 


or  FBRSOftS.  117 

X.  A  U^fc  Wilwh  if  ihi  ^in^'  .<?dinM7  rcTenua,  mul  to  be  {Touuded 
•a  tbfl  contuJOTMioB  of  bia  guardjng  and  p rote ciliig  ihe  seas  froio  piraisa 
•ad  robbera,  is  t}ie,  tlgjn  tct.r<q(BJ,jfr*f 'ffhich' are  jvnale  and  sturgeon  }  and 
thwp,  'Wfieir  flitlieT  ihrewa  ashore,  or  caught  near  tue  coast,  are  trie  propar* 
tf  of  the  k)n|[,  on  acootmt  (•)  of  thair  superiar  excellence.  Iixhed  out 
SBcesturs  teMii  to  bwra  Mtertoiocd  a  Tary  higb  noiJvn  of  the  iiBportaaca 
•f  ibii  righl-i  it  beiag  the  pnrogBtire  of  the^iRgs  of  Oenmarit  and  dtt 
iukem  of  Honautdy  Jw) ;  and  from  ooe  of  thase  it  w4  probabl}'  derived 
10  oui  priaaca-  It  ia  aiXfffeaal^  claimed  and  illgrwed  in  tha  statute  iwpra- 
ngaiiva  rtgit  {m) :  and  the  man  ancient  treatises  of  law  now  e:clsnt  reaiu 
■MBtioA  of  it  (a),  tboHgh  tbey  seem  to  have  made  a  dislinctioB  betweeR 
whale  aad  aiuifeo*)  aa  waa  incideDtally  ohservsd  io  a  former  chapter  (y). 
y'  XI.  Another  niarilini«  {eveniie,  and  founded  pajKlx  VPP"  the  sama  rea* 
^Mt,  is  th<|tf^abiftWIfl£!LB;JwHch  are  also  declared  to  be  the  king's  pro* 
pwty  by  tka  aama  prervptiva  HalMte  17  Edw.  II.  c.  11,  and  wen  «0| 
long  before,  at  |he  coiniaaii  law,  It  is  worthy  observation,  how  greatly 
Iha  law  of  wrecka  bos  been  altored,  asd  the  rigov  of  it  padually  sollen- 
•d  in  favoui  of  the  diauaased  pn^ietoia.f  Wr»^^  the  ancient  commoa  \ 
law,  waa  where  any  shi£.wi4,)gtt%V  P^^i,  and  1^. goods'  or  cargo  w era  I 
(Ivown  mon  lln.iwSiii  in  which  case  these  goods  so  wrecked  were  ad-  / 
jSSgei^  bolawg  to  tiia  kiKffJI  lor  it  was  heJd,  that  hy  ihs  toss  of  ibe  ahl^ 
■U  |iRifwny  Wai'  gohe  out  ef  the  origiaal  owner  («).  But  thia  waa  ub- 
doubledly  adding  aorrew  to  tormw,  and  was  coBsoinat  neither  to 
fuann  nor  bamiUHty.  Wherelen  it  waa  firat  'ordained  by  King  [*291] 
Uesry  i.  that  if  any  peiyoB  escaped  alive  out  of  the  ahip,  it 
ih— id  be  n0  wreck  f<]) ;  oad  alierwards  King  Henry  II.  by  bis  Ghutor(i) 
dsdcMd,  that  if  on  the  cenBIa  «f  either  Eagbutd,  Poictou,  Oleron,  txe  Gaa- 
••■y,Bay  ship  sbealdbe  distressed,  and  dther  man  or  beast  should  escape 
m  bo  Gaund  iherei*  aliv«,  the  goods  sbsuld  ravain  to  the  owaers,  if  tbey 
dainMd  them  wiihirk  three  awnths ;  but  otherwiae  should  be  esiMamed  a 
I  to  the  Ung,  or  Wber  lord  of  the  franchise.  Thia 
k  unproveMents  by  King  Bichard  the  £rst;  who; 
im.  Ihe  sacand  year  of  bis  reign  U),  Kot  only  ealaUaahed  these  concessions, 
by  «rdaiaii9  ih*  i1m  owner,  if  ha  was  shjp«nr»cked  and  esc^wd,  "  twMw 
ru  ruoM  Uberat  tt  qnUlaa  kaberH"  {d),  but  sleo  that,  if  he  perished,  his  chil- 
dram  mr  in  4efei^  of  thev  his  Iwei^en  and  sister*,  should  retain  the  pro- 
piMla  {  aniL,  in  dkifault  of  brother  or  sister,  then  the  goods  should  remain  In 
it*  Uaig(e).  And  ike  law,  aa  laid  down  by  Bsacton  in  the  reign  of  Hen- 
iw  tU.  eoema  aliU  *o  hftv«  iaifnTed  in  iu  wfoSf.  For  then,  if  not  only 
•  ia^,  for  inslBncB,  eectqwd,  by  which  the  owner  might  be  discovered,  but 
if  my  metsia  flMrk  wess  set  on  the  goods,  by  which  they  might  be  hnowo 
■gain,  k  WW  heU  to  he  ■•  wreck  (A.  i^d  thia  ia  certainly  moat  ap<u- 
■UwMTeaBen;  the  vaiienalolainioi  the  king  being  only  founded  upon  ibis, 
It  be  aacertained.     AAerwarda,  in  tiie  atatute  U 

4  ta.  Womil  *  Mt.  L 

^ , _  .A  "aHBkdhBn>Uli)i|ni^frMdw4iiB«^ 
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fwi  rr  eAt.  11  e.  II. 

(I)  Bneiofl.  L 1,  G.  1.     Brtttm,  e.  IT.    PIM-L     < 
l.cttuilM.    ^■■■mJ  atacdt.a.    M*^ 
L«r,;nBi^1aM^TiwAT>wBMk<rminnl    i 

(■)  Dr.  ua  b. 
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«»  OF  THE  RIGflTB 

MeaUuin^nr,  die  Rrst  (^ ),  tbe  time  of  timibUion  of  clafniB,  giVMi  hy  At 
chBrter  ot  Monry  11'  it  extended  to  t  year  and  a  d>r,  kcconfing  to  tbe 
nage  or  Normsndy  {h) ;  ind  it  enacta,  that  if  a  man,  a  di^,  or  ft  cat 
eaoape  alive,  the  vessel  shfdl  not  be  adjudg«d  a  wnck.  These  animala, 
aa  in  Braeton,  are  only  put  for  examples  (i) ;  for  It  n  now  held  [J),  that 

not  only  if  any  tive^  thing  escape,  but  if  proof  can  he  made  ot  the 
[*S9S]    'property  of  any  of  the  goods  or  lading  which  come  to  shore,  they 

■hall  not  Ite  forfeited  as  wreck.  The  statute  fnidier  ordains,  that 
the  aheriff  of  the  county  shall  be  bouiAi  to  keep  the  goods  a  year  and  a  day, 
(as  in  France  for  one  year,  agreeably  to  the  maritime  laws  of  Oleran  {k], 
and  in  Holland  for  a  year  and  a  half,)  that  if  any  man  can  proTv  a  jHap«rtjr 
in  ihem,  either  in  his  own  right  or  by  right  of  repreeentation  (^,  they  shall 
foe  restored  to  htm  withoot  deby ;  bnt,  if  no  stieh  property  be  proved  within 
that  time,  they  (hen  shall  be  the  king's.  If  the  goods  are  of  a  iMrishable 
nature,  the  sheriff  may  sell  them,  and  die  money  shall  be  liable  in  their 
itead  (m).  I'his  nivenne  of  wrecks  is  lTe<inentlv  gtante^out  to  lords  of 
manors  aa  a  rayd  franchise  ;  end  if  any  one  be  thus  entitled  to  wrecks  in 
his  own  lat)d,  and  the  kmg**  goods  are  wrecked  thereon,  the  king  may  claim 
them  at  any  time,  even  after  the  year  and  day  (n). 

'  It  is  to  be  observed,  that  in  order  to  constitute  a  legal  vreek  the  goods 
ist  come  to  land.  If  they  continue  at  sea,  the  law  distingnisbes  them 
by  the  barbanua  and  uncouth  appellations  o(  jelsam,  JIattam,  and  Itgos. 
Jetsam  is  where  goods  are  cast  into  the  aea,  and  there  sink  and  remain 
/  nnder  water  ;  flotsam  is  wheie  they  continue  swimming  on  the  mrface  of 
the  waves  ;  ligan  is  where  they  are  sunk  in  the  sea,  but  tied  to  a  cork  or 
V  buoy;  in  order  to  be  found  again  (o).  /  These  are  also  the  king's,  if  no  own- 
er appears  to  claim  them  ;  but  if  any  owner  appears,  he  is  entided  10 
recover  the  possession.  For,  even  if  they  bo  east  oveifooard  without  any 
mark  or  bixty,  in  order  to  lighten  the  ship,  the  owner  is  not  by  this  act  ot 
necessity  construed  to  have  renounced  his  property  {p);  much  less  can 
AInga  ligan  be  supposed  to  be  abandoned,  since  the  owner  has  done  all  m 
his  power  to  assert  and  retain  his  property.     These  three  are  iherefbro 

accounted  so  far  a  distinct  thing  from  die  former,  that  by  the 
*29S]    'king's  grant  to  a  man  of  wrecks,  things  jotsam,  flottam,  and  ligtr. 

will  not  paas  {q). 
Wrecks,  in  their  legal  acci^ation,  are  'at  present  not  very  froquont ; 
(or,  if  any  goods  come  to  land,  it  rarely  happens,  since  the  improveiDoBl 
of  commerce,  navigation,  and  correspondence,  diat  die  owner  ia  not  ^l« 
to  assert  his  property  within  the  yesr  and  day  linitod  by  law.  And  in  «>• 
der  to  preserve  this  property  entire  for  hijn,  md  if  possUtle  to  (irwenl 
wrecks  at  all,  oar  laws  have'  made  many  very  humane  regtdations  ;  in  a 
spirit  quite  opposite  to  those  savace  laws  which  fiMrmetly  imvailed  in  all  tha 
northern  rogiona  of  Europe,  and  a  few  years  ago  were  siUl  said  to  sulMial 
on  the  coasto  of  the  Baltic  sea,  permitting  the  inhabitants  to  seixo  on  vhst> 
ever  they  could  get  as  lawful  ptize  ;  or,  as  an  author  of  their  own  ex- 
presses, It,"  in  naufragonimmiseria  el  ealamit&te  tam^iutMmdtvrti  ad  pr^- 
rnre  (r)."     For  by  die  statulo  27  Edw.  III.  c.  13,  if  any  ship  be  lost 


, -  w  smtsa.*ji*»a— -it*. 
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Hue,  Ds  cuiBU  wrocK,)  tavy  uu>  ds  preaanuy  ueiirerwi 
jmying  '*"'y  ■  pfm)P°*^*  ""iri  Iff  |h"'"  >hat  saTed  an 
ftEcffBeHtilj^  mbffSffn  And  by  the  coniinOTrigiw^ir 
thut  tke  sbeiitf^  talw  any  goods  m  cut  on  shore,  wl 


or  PERSONS.  «l« 

n  llw  afcoro,  tad  fha  goods  coidq  U>  land,  (which  cMinot,  says  lh«  alft> 
iNie,  be  called  wreck,)  they  abaU  be  presently  delivered  U>  the  merchanta. 
d  and  presen'ed  them, 
^ir  any  persona  [other 
i,  which  are  not  legal 
wreck,  the  owners  might  have  a  cumoiission  lo  inquire  and  iind  them  out, 
•nd  compel  them  to  make  reslitution  (c).  And  t^  statute '12  Ann.  st  2, 
c.  18,  confirmed  by  4  Geo.  I.e.  12,  in  wder  to  assist  tlis  diatreaaed  and  pre- 
vent the  auandakHis  illegal  practices  on  someornuraeacoaaia,  (too  similar 
to  tboee  on  the  Bat.lic,)  it  is  enacted,  that  all  bead  (dicers  and  others  «f 
towns  near  the  aea,  shall,  upon  application  made  lo  them,  summon  as 
many  han^  as  are  necenaiy,  and  send  them  u>  the  relief  or  any  ship  vt 
tistress,  on  forfeUure  of  100^,  and,  in  caae  of  aseiaiance  given,  salvage 
shall  be  paid  by  the  owners,  to  be  asseaaod  by  tluee  neighbouring  juatices.  "^ 
All  peraona  thai  secrete  any  goods  shall  forfeit  their  treble  value  -,  aad 
if  tliey  wilfully  do  any  act  whereby  the  ahip  ia  loat  or  destroyed, 
'iiy  making  holea  in  her,  stealing  her  pumpa,  or  otherwise,  they  are  [*294] 
guUiy  of  felony,  without  benefit  of  clergy.  Lastly,  by  the  statute 
36  Geo.  II.  e.  19,  plundering  any  vessel  either  in  diatra88,or  wrecked,  sad 
whether  any  living  creature  be  on  board,  or  not,  (fur,  whether  wreck  or 
otherwiae,  it  is  clearly  not  the  property  of  the  populace,)  such  plimdering, 
1  say,  or  preventing  die  escape  of  any  person  that  endeavours  to  save  bis 
life,  or  wounding  him  with  intent  U>  destroy  him,  or  putting  out  false 
lights  in  order  lo  bring  any  vessel  into  danger,  are  all  declared  to  be  capital 
felonies  ;  in  like  manner  as  the  destroying  of  trees,  steeples,  or  other  stat- 
ed seuaailu,  is  punished  by  the  statute  8  £liz.  c.  13,  with  a  forfeiture  of 
100^.  or  outlawry.  Moreover,  by  the  statute  of  George  II.  pilfering  any 
goods  cast  ashore  is  declared  to  be  petty  larceny ;  and  many  other  salu- 
tary 'regulations  are  made,  for  the  more  effectndly  preserving  ships  of  any 
nation  in  distress  ((]  (10).  .  - 

XII.  A  twelflh  branch  of  the  royal  reTsmie,  the  right  to  mines,  baa  its  1 
originaTTrom 'tie  kine'a  jM^rogative  of  coinage,  in  order  to  supply  him 
wTut  materJaJisL^  and  tuerefore  ihoae  miriea  which  axe  properly  royal,  and 
IS'vnfich  the  king  is  entided  when  found,  are  only  those  of  silver  and 
gold  (>t).J  By  the  old  common  law,  if  gold  or  pilverbe  found  in  mines  of 
base  metaL  according  to  the  opinion  of  aome,  the  whole  was  a  royal  mine, 


wrtckul.or  (irsTini  thglinvlnf  1h*  ihlp.  H  Oftui.  iintr 

And  to  HbiiJ  »»Bn»  pimk  (rmn»  wnul  In  <iitr»w  iHitra  _.....  _      ..     .... 

ar  urackvl.  nuika*  Uia  run  UMa  to  uiiwar  tar  (Undmlmg.  Ctd.  LL. «.  rif-  >< 

Uw whole ttalp and auin.  (F/.tT,«,l.)  Tlwliwi  (■)  t  Init. in, 

(10)  Pn)|*ny  cut  liy  m  uftnihi  land,  or  dertiuelion  oriumrmionof  Bnyilncumeot 

k«7  be  m-nvernl  by  iha  uppannt  owner  on  (hawing  tha  owntrahip  arwreckrd  pni|«nT,  i« 

^(jng  ulrncc  nut  aiceediRf  on*  tall  of  ths  alaa  ■  BUdamBuior.     1  R.  S.  990,  &c     Sal, 

tmu'.  and  reiuiMuliIa  eipcDMa.  aad  otiat  ytjgi  an  ihipa  or  (pod*  bund  at  Ma  i*  d*Mr> 

bimiUeondjiioncd  for  ihBUymciilorillilaiDa-  minrd  t^  t)i«  U.  S.  couna.     The  itaaling  at 

(M  tkat  n»y  ba  rrsavered  againal  him  vilbin  dfstraoliaa  of  p»da  Inat  i^Ma  Kli  tra,  ar  oe 

tmiyecn  hy  iii«  irua  awnai.     It  ia  ihr  apecial  aiiysilNT  p^o*  wiibntlM  Mminllv  and  maii. 

■liuna  a*  ihry  may  nquire,  to  (in  all  poaii.  tioa  or  wiy  pnaoa  rnftcaiouring  to  laie  hi! 

lit  aniiuumionaaali  UimndHi,  and  to  tkaa*  lila  hoaca  tKijiia  diatmaa.  artha  (hmtiBgol 

■1  hoanl.     Any  on<  haring  is  bia  poaassaira  Uh  iighw,  I*  pnaitbed  tj  tbe  lam  nt  Ilia  U. 

Boda  fpm  a  amadieil  nmai,  '»  U>  Mint  B.  by&H  Ml  aiaaadiBa  SOOO  dollafa,  aad  ■■ ' 

Enn  in  IS  ImmR  la  tka  aberiff,  eonwH,  or  ariaiisiaaat  aol  Wiiijh^  10  ymM.     gMnli 

«Mrk.B*aUr,  ar  i>  (oiilj  ol  a  niadaaauar.  lam,  MIL 
rw  frwtdulaat  iifiaat  of  m»A»  an  pmiM, 
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W»  OF  THE  KIQHTS 

a>4  belonKed  to  tti«  Ud^  ;  thodgb  otben  hefd  ikat  h  onlf  ^  M.  if  die 
qu&ntity  of  gokl  or  silver  vos  of  greBlBTaVftlufl  than  the  quantity  of  ham* 
OMtal  (t()(n).  Bnl  now  by  the  statutes  1  W.  and  M.  st.  1,  c  30,  and  9 
W.  snd  M.  c.  6,  ihia  diflerencc  is  made  immaterial  ;  it  b^ng  enat:ted,  thai 
■o  mines  of  copper,  tin,  iron,  or  tesd,  shall  be  looked  upon  *s  royal  nines, 

ootwithsUading  fold  w  siher  a»y  ht  extracted  froni  then  i>  MOf 
[*29S]    quantities  i  but  that  the  Idng,  or  'persons  claiming  royal  ninea 

under  his  sutbority,  may  luve  the  ore,  (other  than  tin-ore  in  the 
eotintiea  of  Devon  and  Cornwall,)  pay  wg  for  tbe  same  a  price  stated  in  dio 
act.  This  was  an  extrainely  reasonable  law  ;  for  now  private  owners  are 
aot  discouraged  from  workinj;  mines,  ihroogh  a  fear  that  ibey  may  be 
claimed  as  royal  ones  ;  neither  does  the  king  depari  from  the  just  righls  of 
his  revenue,  since  he  may  have  all  the  precious  metal  contained  in  the  ore, 
paying  no  more  for  it  than  tbo  valve  of  tbe  base  metal  which  it  ia  suppos- 
ed to  be ;  to  which  base  metal  tbe  landowneT  is  by  naaoa  and  law  t»- 
titled  (12). 

XIII.  To  the  same  origins)  may  in  part  be  referred  the  revenue  of  tree* 
stire-trove  (tlerived  from  ib&T'rench  word  trovtr,  to  £nd],  CaUe^^w  LeBn 
tfusauTua  inuentiit,yi\ach  isVhere  any  money  or  coin,  gold,  silver,  plate,  or  J 
bullion,  ie  found  hiilden  m  the  earth  (1 3),  or  other  privnle  place,  [he  SwamJ 
thereof  being  unknown  j/in  which  case  the  treasure  belongs  to  the  king; 
but  if  be  that  hid  it  be  known,  or  sAerwsnIs  found  out,  tbe  owner,  and  aot 
the  king  is  entitled  to  it  (u).  Abo  if  itbe  found  in  ibe  sea,  or  upon  lh« 
earth,  it  doth  not  belong  to  the.  king,  but  the  fiitder,  if  no  owner  B|^ieaE* 
(to).  So  that  it  seems  it  is  the  Itiding,  aad  not  the  abandaning  of  K,  that 
gives  tbe  king  a  property :  Bncton  (a)  defining  it,  in  the  worde  f>t  tha 
civilians,  to  be  "  eetut  depositw  peeunim."  This  difference  clearly  arisen 
from  the  different  intentions,  which  the  law  implies  in  the  owner.  A  noM 
that  hides  bis  treasure  in  a  secret  place  evidently  does  not  meaii  to  relin* 
quish  his  yroperty,  but  reserves  aright  of  claimiag  it  WBin,  when  he  sees 
occasion  ;  and  if  be  dies,  aad  the  secret  alfO  dies  with  nim,  the  law  gives 
it  the  king,  in  part  oTbis  royal  revenue.  But  a  num  that  tcattera  iam 
treasure  into  tbe  sea,  or  iipcm  the  public  surface  of  the  earth,  is  constrved 
to  have  absolutely  abandoned  his  propeny,  snd  returned  it  into  the  coin- 
tnon  stock,  without  any  inteulion  of  recUimieg  it :  and  therefore  it  belouga, 

Bs  in  a  state  of  nature,  to  tbe  first  oect^nt,  or  finder  (14),  nnleaa 
[*296]    the  owner  sppesr  and  assert  bis  right,  which  'then  proves  that 

the  loss  wua  by  accident,  and  not  wUh  an  intent  lo  renounce  his 

''ormerly  all  treaaure-trOTa  bdoaged  to  the  finder  {y) ;  aa  was  also  ths 

W  I.-  Ite.  1, 1 4. 

(r)  BiKUn,  L  L  c  a    lbi«.ltl. 


pneerti 


il  BhW.  t.  IT.    Ttoch,  L.  jTT. 


(11)  and  it  i*  nid,  ihM  AMifk  IW  Uii|    Buitlw  *«Mrflf  inr  nhl  sTHlnr  ariMi 
^uitil*Bdiia«4ii^DiiiiM««,ud«ll«>Mi     M|irf  iti  pndaee  Israr 
M  iWst,  *«■  fonl  ■■■■<■  da  ■«  DHi;     *" 
S3«.    TheavMMSMBMrfialtaBaM 


1  rs.  SBl.    Sm  d 
■  wpMt     1  R.  U  IM:  kwitllTOB. 

<I3>  Not  uptm  <W  Inxt.     8r«^  "■  CW. 
M  itaalf    W.~Bm  It  i*  bm  mM  W  bf  irmMiiMian  II 
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QE  FER80IV&  ^>. 

fidaiif  lbs  ciTi)  lanr(x)(tS).  AflerwardaHwu  jutlgod expedient  for  ilw- 
[fatpesea  of  the  state,  Knd  paitictilarijr  for  the  coinage,  to  allow  part  ot 
what  Was  so  found  to  ibe  king ;  which  pun  was  uaigned  to  be  all  Aidden 
ireonire  ;  such  aa  ia  oaatialiy  htt  and  unclaimed,  and  alM  auch  aa  ia  <{(- 
n^acAy  oiuni/mn/,  atiH  remaining  the  li^ht  of  the  fortunate  £nd«r-  And 
tkat  the  prince  shall  he  eniitlei  lo  thia  hidden  trea*vt«  ia  iww  grown  la 
be,  accioiding  ioGnMiBa(<i),"j'iM  tomaunt,tl  quasi  gtiUiam  f  for  it  ianot 
only  obserred,  he  tdda,  in  England,  bm  in  Gnrmsny,  France,  Spain,  and 
Dininarfc.  The  finding  of  deposiled  tteaanra  woa  mnch  more  frequenli 
Md  the  ireasurea  themaelrea  more  considerable,  in  (he  infancy  of  out  cob« 
MitBtiDn,  that  at  present.  When  the  Homans,  and  other  inhabitanta  of 
the  respective  countries  which  compoeed  their  empire,  were  drivoa  out  by 
the  northern  nations,  they  concealed  ihetc  money  under-greund :  with  a 
view  of  tesorting  to  it  again  when  the  heat  of  the  imppon  should  be 
*rar,  and  the  inTaders  driven  back  to  their  deaerta.  But,  as  this  nevet 
ka^ipened,  the  ireasflret  were  never  claimed  ;  and  on  the  death  of  the 
owners  the  secret  also  died  along  with  tfaem.  The  conquering  generals, 
being  aware  of  the  value  of  these  hidden  minea,  made  it  highly  penal  to 
•acreie  them  from  the  psbhc  aexrice.  In  Bngland  dieTefoie,  as  among 
Ae  fendiata  [b),  die  ptmiabmettt  of  sneh  aa  concealed  from  the  king  the 
finding  of  hidden  tteaauie  was  formerly  no  ioM  than  death  ;  but  now  it  ii 
only  fine  and  impriaonment  (e). 

/  XI V.  ^WMfs,  boBM  waoiata,  are.gooda  alrien,  and  waved  or  fhrown  away 
/  ^the^thUf  in  hia  Biglii,'  for  fear  of  being  apprehended  (16).)  These  ar* 
fffSi  to  tEeting  by  uie  law,  oa  a  puniahment  upon  the  oWner,  for  not  hin^ 
S^  pnrsuing  the  felon,  and  taking  away  his  goods  from  him  (d). 
And  therefore  *i[  the  party  robbed  do  lua  diligence  immediatelr  [*2f>7] 
It*  fallow  atid  appieh^d  ^e  thief^  (which  ia  called  making  frean 
»mit,)  or  do  convict  him  afterwards,  or  procure  evidence  to  cooTiot  him,  he 
shall  hiwe  his  goods  again  («)■  Waved  goods  do  also  not  belong  to  the 
king,  till  seized  by  somrixidy  forhisuae;  forifthe  party  robbed  can  seize 
them  first,  though  at  ihe  distance  of  twenty  years,  the  king  shall  never 
have  them  (/).  U  the  goods  are  hid  by  the  thief,  or  lell  any  where  by 
Um,  ao  (liat  he  had  them  not  about  hnn,  when  he  fled,  knd  therefore  did 
not  throw  them  away  in  his  flight ;  theae  also  are  not  bona  aaviala,  but 
tike  owner  may  have  them  again  when  ha  pleaaes  {g).  The  goods  of  a 
foreign  merchant,  thou^  stolen  and  thrown  av&y  in  mght,  shall  never  be 
waifa  {h) :  the  reason  whereof  may  be,  not  only  for  the  encouragenient  of 
trade,  but  «leo  because  there  is  no  wilful  default  in  the  foreign  merchant'* 
not  pnrauing  the  thief ;  he  being  generally  a  stranger  to  our  laws,  our 
osaKes,  and  our  language. 

/~   XV.^Esiraya  are  snch  vahmUe  Animal*  aa  are  found  wandering  in  any 
Piawor  qrJgrtbhip.  and  no   man  knoweth  the  owner  of  tljem  Jin  whlck 
case  die  law  gives  them  to  the  king  as  the   general  owner  and  lord  p«a 
'*t  rr.  11. 1. ».  I.)  nnch.  i.  «i 

Ul  OUnr.I.  l.bL    Cnf-!.!*,*  (vl  ft  >«>- UK 

.■""^J"^.  W  Pit*.  AU.  111.  Xik^UllMiti,  M 


I.  l.bL    ( 

.    .      in. 

n  Cm.  Efii.  »t. 


I. -J  ■u™  "  "iw  aaoM  inuar*  oppii  ■•  BOB  a*,  a  KM.  BBBt  Ui  lOi  [11  ao  »r»  ■» 
|{n  DociM  ioi«ed.ii»W  to  ll»  k>i>f-sUili«  aw  hj«  ia  hi.  tigki.}  For  ff  htlewa  a 
««  or  «ioB.r.     StunlT  P  ?■«,•■  ■*"'"'  ^t—*  ■»  ■  naim»  tan  fat  bii  Ma^  % 


(I«)  i.  -  - 

VoL.1. 
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moiml  of  ihe  anil.  In  Tecomponca  for  tfaa  dMnage  wbich  \b»j  vmj  iisrw 
dunfl  therein  (IT):  and  they  now  moet  commonly  belong  to  the  lotd  sf  tlii 
nwnoT,  by  ipeeial  giwit  from  the  crotm.  But,  in  order  lo  vest  an  AbMhtla 
property  in  iha  king,  or  his  grantees,  tfaey  must  be  proclEimed  in  the  cfaureh 
and  two  m&rket  towBB  nest  adjoining  (fi  the  {dace  where  they  are  found: 
andthen,  if  no  man  elaime  them,  after  {Mvdsmation  and  a  year  and  a  day 
pasaed,  they  belong  to  the  king  or  hia  substitute  without  ledemption  (i) ; 
•ven  though  the  owner  were  a  minor,  or  under  any  other  legal  incB]»city  (1^ 
A  Tnovisioa  ainolar  to  whk-h  obtained  in  the  old  Gothic  cooatituiion,  widi 
regard  to  all  things  that  were  found,  which  were  to  be  thrice  prodain* 
ed ;  ptimum  coram  eomitihiis  el  viatoribus  obviis,  dewde  in  ^ggimm 
[*S9B]  *t>illat>el ptige,poslnmoe»ram  eeelena  veljudieu  ,-  and  the  space  of 
ayrnr  was  allowed  for  the  owner  to  reclaim  his  property  tl).  If  th* 
•wner  clainia  them  within  the  year  and  day,  he  must  pay  the  (^argea  of 
finding,  keeping,  and  proelatming  them  (m),  (16).  The  kiugorlord  haam 
property  till  the  year  and  day  passed  :  for'if  a  lord  ke^)>oth  an  estray  three- 
quarters  of  a  year,  and  within  l3ae  year  itsirayeth  again,  and  another  lord 
gctteth  it,  the  first  lord  csBOOt  take  it  again  (a).  Any  beasts  may  be  ea- 
trays,  that  are  by  nature  tamo  or  rechdnuble,  and  in  which  there  is  a  vm- 
I  hiable  property,  as  aheap,  oxen,  swine,  and  hwses,  which  we  in  general  call 
icatde;  and 80,Fleta(»)deAaeB  (hem,  eeeiuuagw,  qwhI  fwUwjvitt,  n^tfit 
'tuT,vel  advoeal-  For  snimala  upon  which  the  law  aets  no  ralue,  as  a  dog  or 
.  oat,  and  aiumals_/«rw  nainrc,  as  a  bear  (v  wolf,  cannot  be  considered  as  es- 
trays.  So  swananay  be  eatrays,but  notanyotherfowl(p)i  whence  lliej 
are  said  to  be  r^ral  fowl.  The  reason  of  which  dislinclion  seems  to  be,  that, 
cattle  and  swans  being  of  a  reclaimed  nature,  the  owner's  propern'  in  them 
it  not  lost  merely  by  their  temporary  ese^ie  ;  and  4hey  also,  from  theirin* 
trinsic  vdoe,  are  a  sufficient  pledge  for  the  expense  of  the  lord  of  the  fran' 
•his*  in  keeping  them  the  year  and  day.     For  be  that  c^ea  an  estrey  M 

(0  HlTT.  c.  S,  t  la.  (B)  I>aU,  Sh.  TB. 

_{M  S  Bap.  108.    Bn.  JSr.  HI.  &Bw.  Cn.  Zlb.  (■)  Hnck.  L.  ITT. 

TM.  (.)  t.l.t.43. 

(I)  StUmh,  *>■.  0.«*r.  I.«.t».-  (J)  7  B«p.  17.  (1») 

_ ..  _]er'»  proiniij,  not  being  ei      .    . 

laod  in  tha  kingdoia,  ihef  bum  do  tba  mom  lo  it  b  id  eilnj  (nor  tning  urad  u  m,  or 

tDJarr  la  kw  hMnM.  •ritMhntknaMfnf  in  ottwr  ««■  whan  tin  law  of  »]n«>  ap- 

in|  io  so*  pku  or  uttbar  tut  •Ttba  kiu^  pli»)>  (ht  ovner  mn  moTar  ii  or  iu  nine, 

3am*in*.     Bui  Ifaa  Uw  it  probabljr  ImiiMbd  wiihout  beinc  obliged  la  pay  the  aipenaaa  nf 

spooMiwnl  polior;  brlvgi'ing  tha  MUay  kMpiiu.    3  Bl.  R^.  HIT.*    IHn.BlSM. 

tolba^iag.M'lusgimBtes.uiiljuttalbafiait-  '<IB]  Thia  i>  mbb  adiliooa  ia  1  Rap.  8B: 

er,  the  owaer  baa  iba  ImM  chuiae  of  hatiiia  whara  the  page  i*  IT,  Cilitn'a  caw  oiiut  b« 

hit  pnpaitf  nalocwl  lo  bin;  aad  il  leaaena  •leludad  rroin  conipuLation,  and  ibe  narabo. 

tba  temptation  taeoiwnitlheAa,aiitpfaieiita  ing  regulated  bj  the  folio,  not  bjr  Ibe  pu^ 

smuifivmpreteadint  ihsl  be  lMdfiHud.w  A* M  aMi^a,  aoe  1 R.  S. 350.    lOJobnLK. 

M  eMny,  «lul  ha  .had  wtiuJIf  Molan  1  oiM-  109:  i»T  not  anrtaMdJowl  bean  ediaj  sol 

oi>rdiagtolben1gnrpbna*,thUbahadfou^  withxtandiiu  tfaa  abonaulhoritir  I 
vriMtwMnaTarloN. 

*  Th*  law,  aa  il  Maada,  i*  not  irithsitf  ila  propaTty  in  limber,  and  other  onnniratrrah 
roller  1  but  aqail*  aatn*  la  daoiand;  trim  on  Ughi  gwda,  ia  annuall;  iimnreralilr  Inal  hy 
tfaa  uit  of  a  loaer,  that  a  tmi  fiit  finder  dnfting,  no  one  <Mring  to  aUjp  it.  B;  Hm 
■bouldtorHioapenMdftrlbeliliHn-beaHiT  Thame*  rejnilaliona,  waKnnan  are  enWrinei 
■ey  ul  limber,  At.  found  byihunleoes 
lo  certain  place*  t>f  depjait,  ap 
Iha   vatcr  bi^ff :  bn,  as  ao  ■*• 

..-  , a^  p*-    eaapanae.  ia  mute,  either   OM    itruueii*    i* 

fetynajenha  pnls»a».  If  Jeteated.  ef  Ita    ancreied ;  er,  if  tbtf  be  haia  '  '-     ^-^ 

•nof   bam  bud.    b  iM  miA  1m  mtdk    is  left  •■  drift  Mnqr  to  vss. 
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hfomi,  mt  long  m  he  keeps  it,  to  Sod  it  in  yronmom  koA  pnosm  it  fiw* 
AuMge  (f ) ;  uid  mmf  not  bm  it  by  w«y  of  luboK,  but  is  ti>lil«  to  ui  ac- 
liM  Tor  K»  doing  (r).  .  Yet  he  may  Milk  a  cow,  at  the  like ;  for  thu  lead*. 
to  tbo  preurvuioH,  Knd  ia  for  the  benafili  at  th«  aniHiaJ  (#). 

Besides  the  psiticiilu  naiibin  before  given  why  the  lung  ahould  hftTO- 
die  aerenl  revenues  ot  royal  fieb,  ahipwreoka,  treaaure-trove,  waifa,  and 
oeiTa^,  there  ia  also  one  general  reaaon  whieh  holda  for  them  all ;  and  that 
Wt  becanae  they  are  b»na  eeeenMt,  or  goeda  in  which  m>  one  else  can  claim 
a  paoperty.  And  therefore  by  the  law  of  nature  &ey  belonged  to 
the  fir«  oectqant  or  finder ;  wad  ••  oontlnDed  under  the  'irope-  [^399} 
rial  law.  But,  in  aettting  the  modem  conaiilutiona  of  moat  of  the 
goTernmenta  in  Gnope,  tt  waa  thought  proper  {to  preveM  Uiat  atrife  and 
conlentinn,  which  the  mere  title  of  oeeupaneyift  apt  (o  create  and  continue, 
nod  Id  provide  for  the  nppoit  of  poblic  authority  in  a  manner  the  leaet  bui^ 
tfaenaohie  to  indindtiala,^  that  tbeae  rights  ahould  be  annexed  lo  the  su- 
preme power  by  the  poaitive  lawa  of  tba  state.  And  so  il  caae  to  pass  that, 
n«  Ilracton  expreesea  it  {t),hme^tianuHiiit  in  bom*  tuMi,**  oiim  fwmmt  in'  . 
wiitoriad»jtintuiturati,JameJiMunturprineij>itJ*jitngntiutit{m),{30).    ■ 

XVI.  Tbe  next  branch  of  the  king's  ordinary  revenue  consists  in  for- 

'"""  ""*' -  ■■  '  ■     .  ^^„^j 

ireasuiy  i 

■      ^  „  ,        ,  ^.  „ .J-    -J         .     -      --.    -    -      the  pro- 

•orfy'is  gone  away  or  departed  from  (Re  owner,  /Tbe  troe  reaaon  and  ^ 
only  Bubstnntial  gwund  of  any  forfeiture  for  cnmea  consist  in  dtia  ;  that  \ 
«U  property  is  derived  from  society,  being  one  of  those  civil  lights  which 
nre  omifenred  upon  indiridoata,  in  exchange  for^  that  degree  of  natural 
Uuedora  which  every  man  muat  sacrifitte  wlwn  tWentera  into  social  eom- 
Biaities.  If  therefore  a  member  of  any  national  oommunity  viotatea  the 
:f>Mlamental  contract  of  his  aaBociatioDi  by  tranegreaaing  the  municipal 
,'  low,  he  fbrfetM  tus  right  to  anch  privilegea  u  he  daima  by'  that  contract  i 
/  and  dw  MUe  may  very  justly  resume  that  portion  of  property,  or  any  pairt 
«( it,  which  tbe  laws  bave  before  assigned  nim: )  Hence,  in  every  ofl'ence 
of  an  atrocious  kind,  the  lawa  of  England  have  exacted  a  total  oonfisoa- 

If)  I  Roll.  Ate. MB.  (■>  "TIiHBlUnii.ftitwUAnDDwnariiptu*. 

|r)  Cio.  Jtc.  1*1.  ta  natanl  In  fsnneily  Iwlonnd  id  Um  ArW,  bur 

<■)  Cr*.  Jm;  Iti,   Itaj.llft  inaaw,  brlki  tewstBUliw,  tvpctotcdleUw 

.  VI  ^liCll.  ptloc*.' 

whU    pnr.     And  I  ei 


oenualr  m  ih*  law  eT  Englmd  i  sad  which,  •MufU.ium  itkiuMi*  fhat^  dt  jm  «*■ 

wi<b  dclvmd*  fa)  tha  lemnnl  ndg*.  M  lb*  Man.     Hera  iCa  ^am  rtfcn  onlir  to  iha  tKe 

|i-naml  nil*  with  rcfanl  to  ill  hena  Mcutia,  uiiceedsnu  imyna  and  aivru,  or  p«rha^  lo 

eiccpt  id  panicalu  hutanoM  in  whkb  the  ihktw  only :  Ir/  which  coniiniction  Iha  aan 

kw  has  (iTew  tbaM  le  iha  kiai.     Thaa«  in-  laaca  ia  aonaiataDL,  and   Lhe  whoir   conwi 

manBn  an  uocpttona,  wbiab  pro**  Ih*  nla,  Bm  if  it  had  beeii  ini«ndrd  that  it  kbould  (m 

fm  tap  iwail  twaw  at  t^^ant  nlMrau.     S««  DndenUrad  ai  ir  mrhw  had  preceded  qam,  il 

Iha  anaof  AnKian«-C™n'n*t'B  BtMifa,  waald  have  ben  avpet>oo«a  to  hare  inalanoed 

MS.  whw  a  phiawnr.awaaeui'a  ha*  neamw  aariaiaadlb*  •MMaae*  wvold  MnaiBlT  hiia 

•d  rnai  >  laMaailh,  *he  dMainad  froM  Mm-  bMM  ammMM. 

■  dioHHal  wbiefa  U  had  faund, the  Mta*  «f  ThabdaroT  ■•ABvaf- kMRjrlfekMthM 

Aa  iaaat  tfaoned  wMeh  woald  fit  tha  aaekat  baa  dnwe  a  priaa  earniat  iMnar  Iha  aha* 

feoM  vl-4  it  me  lahm    AedUwudMri*  oT  the  itlaa  Amb  tha  aalhraf  Iba  Aoe    \ 

fc»a«.  u»ai  tha  bnj  b^a riaht  ta  it  apiaw  ■>  WaeAWL      -      ' 
«H<RHt«,enapllhaeww,.hidBatv^ 
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i)S9»f  tW-HHMiUes  or  penwkl  e<two;  vfi  n  mHijr  casM  s  ptpiwmij 
in  atktuis  •uilj'  K  temponkryi  Iuh  of  Uu  od'sndet's  inuaovvablBa  or  1hi>A«A 
Ivt)pMiy;"w(l  tiftve  vflaMd  tbam  both  in  the  kiog,  wtiu  ii  iha  panon  wp> 
posi'd  h>  be  offeaded,  beiag  dte  on*  viuy«  na^Uttl«  in  whoro  itw  majvW^ 
of  the  public  reaid«a-     ih»  paitictthu*  of  iliMe  fwfeitureB  Kill  b«  noera 

pfopail)'  lacited  wh«n  w*  treat  of  aiimaa  ^id  inisdemeaMOfs-  ,1 
£*3<}0]    therefore  only  meauw  them.here,  for  *ih» mke  of  reguUhty,  m « 

part  of  the  Mitmu  ng»iw.f  and  ahali  postpone  for  ib»  praHM  ib* 
futher  CQ(Mid«ratioi)  of  til  furfeiturA,  «juiepung  oa«  ap«oiw  only,  whacb 
aiiaMrromth*  nutfonuaerwhoflbaa  ths  cams  of  the  ownw,  andia  call- 


/  By  thia  u  ipevitl  whauver  panoaal  chattel  ia  ^  ifsmediat*  occaawo 
of  the  death  o!  any  reasgrubfe  creature  :|  which  ia  forfeitad  to  iha  kiag, 
to  be  applied  t«  pioua  ubm,  and  diatributed  in  alma  by  hia  high  almaoev  (n) ; 
though  furmorly  deaunod  U>  a  more  aiipcntitioiiB  puifMa.  It  aeema  ta 
have  been  ariguwlly  desigu^d,  in  th«  htind  4aya  of  popery,  aa  an  cxpia^ata 
for  the  aoutit  of  auoh  a»  were  saatched  away  by  suddon  death ;  and  for 
that  purpoaa  o^ht  propoily  (o  hav«  b«ea  given  to  holy  chucch  (10) :  in 
tha  aavia  BMoaer  aa  tha  apparel  of  a  alrftnger,  who  woa  ibund  dead,  waa 
applied  to  purchaae  maaaaa  for  the  good  of  hia  soul.  And  thia  may  ac- 
count for  that  nil«  of  h^w,  thai  «a  daodand  ia  due  where  an  infant  iindat 
iho  age  of  diacraUoo  is  kklad  by  a  SaH/roM  a  eart,  or  haraa,  or  the  Uko, 
not  being  iiC  hmHuw  («) ;  wharaaa,  if  aa  adult  pwaon  loUa  fiom  tbeoce  and 
ia  killed,  the  thing  ia  certainly  ibrfeiLad.  For  the  reoaoa  given  I^  Sir  Mat* 
thew  Hale  aeema  to  ba  rery  iaadaquate,  m>.  baeauae  an  infant  ia  not  abla 


to  taJte  care  of  himaelf  l  for  why  abouid  Iho  owner  awre  his  fomnnuD,  un 
account  of  the  imbaiiliy  of  tha  child,  which  ought  nthar  to  ha*a  mad* 
faimuiora  eatUioualopreveHt  any  accident  of  miachief!  lite  true  giomd 
of  thia  rule  aecma  rather  lo  hav«  b«en,  that  the  ctuld,  by  Miason  of  iia  want 
of  dittcreiton,  waa  proaumad  iopapaUo  of  actual  ain,  aad  Uiatefefe  needed 
no  deodaad  to  purchaa*  propitiatMy  raaaaee :  but  every  adull.  who  died  in 
actual  ain,  atood  is  nead  of  auch  atonement,  aeoordfng  to  ih«  humane  aur- 
peiatition  of  the  fouadera  of  the  Bugtiah  law, 

Thua  atanda  the  law  if  a  peraon  ba  killed  by  a  fall  from  a  thing 
[*301]  Btanding  etill.  fiui  If  a  horae,  or  Os,  or  other  animal,  *of  hia 
own  motion,  kill  aa  well  an  infant  aa  an  ad«lt,  or  if  a  cart  run 
over  him,  they  shall  in  either  case  be  forfeited  as  deod&dos  (y) ;  which  ta 
grounded  upon  this  additional  reason,  that  such  miafortunes  are  in  part 
owing  to  the  negligence  of  the  owner,  and  therefore  he  ia  properly  pi^ 
siahed  by  auch  forfeiture.  A  Hlte  punishment  ia  in  like  caaea  in6icied  by 
the  Mosaicat  law  (z] :  "  if  an  ox  gore  a  mail  that  he  die,  the  ox  shall  be 
stoned,  and  hia  flesh  ahall  oot  be  eaten."  And,  among  ihe  Alheniana  (•), 
whatever  was  the  cause  of  a  man's  death,  by  falling  upon  him,  was  ex- 
terminated or  cast  out  of  the  donoinioos  of  Uie  repiudic  (22).    Where  a 


tM)  HiN  MS  OM  if  OBn*!  k«i|  tmi 
•  fWaTtbiVoLa  L  (M)  Iby.  I» 


t:  Co  Ogle 


or  MRSOKd:  ts& 

Aim  no*  in  moihin,  is  the  oeeulM  «(  k  mwi*i  dMrth,  rfmt  fwn  «tly  which 
b  tl»  immednte  catne  ii  fDrreitet);  m  if  a  man  he  irlirtibiiiE  up  the  wheel 
of  ■  nut,  snd  w  killed  by  Mbtf;  h«ni  it,  the  wheel  atom  ii  adendaiitl  (A^: 
but,  wherever  the  thing  la  'm  motiM),  nM  oDly  that  part  whjch  iinfned>BW[]> 
Hina  the  wound,  (as  the  wheel,  which  runs  over  hta  body,)  but  all  ihinft 
which  more  with  it  and  Mrp  to  tnak*  ihe  wmmd  more  dangvmm  (aa  ths 
csit  and  hiadin^,  which  incretM  tfao  pr«aatn>«  of  the  wheel,}  aro  Totfeil* 
ed(r).  It  manets  not  whaiher  the  Mwnor  were  esncemed  in  th«kilIin^or 
bot ;  for,  if  a  tnftn  killa  another  with  Hiy  sw«rd,  the  ■word  i>  fbrfetled  (d)  at 
sn  accuraod  thing  (0).  And  tharefora,  in  all  indictrnenta  for  homjclde,  Ibft 
fnatnimentoT  death  and  the  value  are  presenied  and  fbimd  by  the  ^rand  jury, 
(aa,  that  ^e  stroke  waa  given  by  a  certain  ponlmire,  VHltw  sirfience,]  that 
the  king  or  his  grantee  may  claim  the  deodind  :  fhr  it  is  ho  deodiind  unlets 
it  be  presented  aa  such  by  a  jury  of  twelve  meit  (/).  No  deodands  ufl 
due  for  accidents  happening  upon  the  high  sea,  that  h«ingOui  oT  Ae 
junsdictioD  of  the  common  Uw  :  but  if  a  *man  fdls  (htm  a  bou  or  [*80!^] 
ship  in  fresh  water,  snd  is  drowned,  it  hath  been  sakl,  that  the 
Teasel  and  cargo  are  in  ■Irictnoiia  of  law  a  deodand  {j^).  But  jurios  hav«  of 
late  very  frequency  taken  upon  ihemseJvss  to  mitigate  these  forfeitores, 
by  finding  only  some  trifling  thing,  or  put  of  an  entire  thing,  to  hsve  been 
the  occasion  (^  the  death.  And  in  such  cases,  although  the  finding- by  A* 
jary  be  hudly  warrantable  by  law,  the  court  of  king^s  ^mch  hath  generally 
lefused  to  interfere  en  behalf  of  the  Ion)  of  the  fisitchise,  to  assist  so  unequh- 
able  ft  claim  (A)  (33). 

Deodands,  snd  forfeitures  in  general,  as  weH  ss  wrscks,  trsBSure-tTovt, 
Myal  fish,  mines,  wsifs,  snd  esirsys,  mSy  be  frmtfid  by  the  king  to  parti* 
eulsr  snfajects,  as  s  roynl  franchise  :  and  ifideed  they  are  for  the  most  pant 
granted  out  to  the  kmis  of  aianon,  nr  other  libsnias :  te  the  perversion  ef 
their  original  design. 
A  XVII.  Another  branch  of  the  kin^^s  ordinary  revenue  arises  from  es- 
>  ^eats  of  .Isnila,  which  htippen  upon  the  defect  or  heirs  to  succeed  to  the  in- 
teriiance^w hereupon  thay  in  general  revert  to  and  vest  iS  the  king,  who 
iTeiteemed,  in  the  eye  of  the  law,  the  originsl  profwielor  of  sti  the  lands  in 
the  kingdom.  But  the  discussion  of  this  ie]^«  more  {woperiy  belongs  to  the 
aecond  beok  of  these  commenlaries,  wherein  on  shaii  paiticnlariy  coasldet 
the  manner  in  which  lands  may  be  acquired  or  tost  by  escheat. 
r  XVIII.  I  proceed  therefore  to  the  eighteenth  and  last  branch  of  the  king^ 
ordinary  rauAUB  t  which  consists  in  the  custody  of  idiots,  from  whence  m 
shall  be  naturally  led  10  consider  also  the  cneiody  of  lunalicB. ) 
lltTAii.  r.c.  m.  di  *»  uritttfuMi* 

M  I  HftWk.  P.  C.e.  W.  ti\fcmnt  mlitia4  fWiHa 

(A  Aitaflv  nil  AMaaSivi^lkaiHiMM    jurt  Gik.  I.  i,  t.  4. 
OaUM.    *«*'%■'  ■■<■''.  f—f  HHfMb        01  Dr.  ■ndSt.cb^c.lL 

...""         .    '■^"^^T^MMjwiiL^ir      («)  iimi'm  1  Ha.p.o.«n,  K(*r,*A* 

I)  Fcirt««fHinikM*,l««. 

•^MtthUffcarcmif  bamunHpnilcrinirich-  (23)  Bnl  mmM  it  not  ba  nnch  hMlcr  thmt  ■ 

»  dw  D(nd  to  conTrmpUle  vtiih  horrar  Ihs  hv  iWiM  b«  >totiah«(l,  tlw  polisj  of  vhiBh 

limwiira  flf  Knana  111*,  and  that  our  fiimiliiiri'  ku  km)  itMan),  uS  M  wbjeh  (ha  undamaitd 

9  mn  iriUi  an  InMuiMe  <ib)Mi  which  ha*  la|i  •(  BaaUlMi  lo  Mnmil*  ratod,  Uiat  jarim 

hen  Iba  oecuiofl  at  dnth,  nuv  !<*•»>  IhM  v*   iMiiMd  ta  ttMs  wMl  Ihait  Miha.  aaJ 

tsntuBsot.    Though  tlier*  wj  ht  wndom  is  JoriMa  m  •■amraf*  ridlaalaaa  iliitiMiMs*. 

piiMievlaiT,  iilifth  liisil n liiisg  liiii  »isiiil  iJalslMisliMi 

It  a>  if  it  wM  if  Joatiw  isM  MuaBifsr 


Thiwjh 

wilWlravtllf  luch  ■   iJnnK  iTim 

'«r«Ua  at  aWanlaadi^  lbs  (oda  of  fnmk 
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m  0P7J1S  KIGHTS 

'  /  A«  idicK,  or  aUutal  {wi,  ia  on*  tbu  bath  had  no  undersUndingiroio  U^ 
^  nativity ;  apd  theiefora  U  by  law  presumed  never  likely _iq"  attain 

[*303]  ,  any.  j  Fw  which  reason  the.  cuatody  or  'him  and  of  hie  lant&^a* 

ibftnerly  vested  in  th«  lord  of  the  fee  {h) ;  (and  ihvrefure  still,  bv 
/qwcial  cuatoni,  in  aome  nrnnors  the  lord  shall  have  the  ordawg  ot-HtMna 
luQiUic  copyholders)  (■),  but,  by  reaBoa  of  the  nuiirold  abuaee  of  this  ^»ei 
by  aubiects,  it  was  at  last  provided  by  coounoa  conaent>  that  ilshould  be  gir- 
«a  to  Uifl  king,  ah  the  genaral  conservator  of  his  people  ;  in  order  to  prevent 
the  idiot  froai  wasting  his  estate,  and  reducing  himaelf  and  his  heirs  to  po- 
rerly  and  distress  {i).  This  fiscal  pnerogative  of  the  king  is  declared  in 
parliament  by  statute  17  £dw.  11.  c.  9,  which  directa  (io  affinnance  of  ibt 
common  law)  {I),  that  the  king  ahall  have  ward  of  the  lands  of  natural 
tOfAm,  taking  the  profits  without  waste  or  deainiclion,  and  shall  find  them 
neceasariea  ;  and  after  the  death  of  such  idiots  he  shall  lender  the  eatate 
(o  the  heirs  :  in  order  to  prevent  such  idiots  from  aliening  their  lands,  and 
their  hein  from  being  diainheriied  (34). 

By  the  old  conunon  law  therv  is  a  writ  de  idiota  tnquirmdo,  to  inquire 
'  whether  a  man  be  an  idiot  pr  not  {m) :  which  must  be  tried  by  a  jury  of 
twelvo  men :  and,  if  they  find  him  parua  idiota,  the  proGta  of  bi«  lands,  and 
the  custody  of  his  person  may  be  granted  by  the  lung  to  lome  siibjcGt,  wb> 
has  interest  enough  to  obtain  thsm  (n).  This  branch  of  the  revenue  haib 
been  long  ooiwidered  as  a  hardship  upon  private  families :  and  so  long  ago 
U  in  the  8  Jac.  Lit  was  under  the  consideration  of  parliameott  to  vest  ihu 
custodyintherelationsoftheparty.and  to  settle  an  equivalent  on  the  crown 
in  lieu  of  it ;  it  being  then  pnMwaed  to  share  the  seme  faie  with  the  alavery 
of  the  feodal  (enures,  which  ma  b«en  since  aboiiehed  {<>)■  Yet  few  inr 
Mancea  can  be  given  nS  the  oppressive  exertion  of  it,  since  it  seldom  hapr 
pens  that  a  jury  finds  a  man  an  idiot  a  nalnniato,  but  only  MMicomffOf  mnfM 
from  some  paniculaT  time  ;  which  has  an  operation  very  different,  in  point 

of  taw. 
[*304]  f   *A  man  ianot  an  idiot  (;i),  if  he  hath  any  glimmering  of  reason, 

#o  fiat  He  can  tell  his  parents,  his  ace,  or  the  like  cttir 


B  parents,  r 
ters.  But  a  man  who  is  bom  deaf,  dumb,  ao^  blind,  is  looked  upon  by  the 
law  as  in  the  same  state  with  an  idiot  [9) ;  he  being  suppOBedj&caf^So_ol 
•ily  underetandine,  as  wanting  tSX  tboae  aensee  which  lunuah  the  hiunas 
minit  wItH  ideas. ) 
'  A  lunatic,  or  son  compoi  nuittitt  is  one  who  hath  had  understanding,  but 
'.  by  disease,  grief,  or  other  accident,  fa&lh  lost  the  use  of  his  reason  (r)./  J^ 
lunatic  ia  indeed  properly  one  that  hath  lucid  intervala  t  sometimes  enjoy- 
ing hia  aen8ea,atid  sometimes  not,  and  that  frequently  depending  upon  the 

(*)  rat.i:i.c.ll.tlO.  ,  »wd.HMIIlUiri««i»te«Mm»n»pwia.>T*M 

tU  Over.  MI.   HuU.  17.  No^  r.  wad  ■nnHkn  oT  t«i~  m  aun  lOr  >  rnL 
<*)r.KB.tn,  (•l4lMt.m.    C«m.  lamn.  m*. 

(II  i  1^  IN.    Ittwur^Jf  San'  M  Xfc.  I.        {■)  F.  K.  B.  m. 

(sranudtaMiijunriyw.BQokiridw.ILIAL        c«|C*.Ltn.41.    TW±,  I.  t,t.  tt. 

«,».  (r)  !«•<*•  CHI  It  iuinMi*    IHHLjfaMdl.* 

(W  F.N.B.nL  X^./.taiMarnuift^HC-BaAafBilv.U.lV.} 
(■1  Tlila  pottBT,  tbooffa  of  Mt  nrj  nntjr  n- 

.  (U)  Thi Juii«dietioB  which  tb*  obtneaDat  pptsan  MhcBhould  ibrakfit.'  Anduprmaraij 
W  ganenll;,  or  purbapa  iHwtja,  eiereiwd  ebnngc  of  the  iirtX  inl.  ■  iiKcii]  (uthorily 
OTcr  Ibe  peiwa*  and  aataiM  M  hiiiatiu  awl    under  hii  majcMj'a  rojal  aign  lunual  iapaat 


crllor  far  ihti  piiipoa*. 
tmajm  inc  gram  asmii  idv  n  obi  men  qccivtv  fiencc  w  ■ppval  liat  fiQiD  the  chanoeiktf  a  «■* 
to  UW'hran  el  lorda,  "thai  Ihe  CBMod*  of  dertapon  Ihia  auhject  lo  the  hoHs  erf'  Iwja, 
■diota  a»d  lunatio  >M  in  tha  power  oftha    hoi  to  iha  kiDf  in   counBiL    Dam.  Pitt    M 


Uat,  abB  might  deleple   iba   aana  lo  aunk     F*b.  1136. 3  P.  Wmt,  10e.t 
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ghMTOof  tbBmoon  (25).  Bat  iiii[le^^^ii.4D4 hum  vt "«"  eempos  ••«••  t 
iCrtwhich,  5>r"E3waTd  Coke  h^s,  u  iho  nost  legal  name)  (j'^rare  com  / 
fnaed  not  onl^  hmatics,  but  p«nons  ui)der  frenziei ;  or  who  lose  fliinr  id  I 
tdlectt  fay ^aeage  ;  ihoee  that  mw  deal,  <tlDlb,  and  blind,  not  bein|rboni! 
■p;  iJT'BUHt,  Iff  sTiort,  a*  BreTju^etl  by  lh«  court  of  chancery  infr'npabln  of  i  . 
eOnSuclingOieir  own  AfTair^.J  To  these  alsb,B8>en  as.idiois,  the  king  ii^ 
ffdAfItail;'^tit'U>  a  teiy  Sitrvnot  purpose.  For  iius  law  atwaye  imaginea, 
Uiat  these  accidental  misfortunes  may  be  remored  ;  and  therefore  only  con> 
Mitutea  the  crown  a  trustee  for  the  unfortunate  persona,  to  protect  their  pro- 
perty, and  to  acconni  to  them  for  all  profits  received,  ir  they  recover,  or  af- 
ter iDeir  decease  to  their  representatives.  And  therefore  it  is  declared  by 
the  statute  ITEdw.  II.  c,  10,  that  the  king  shall  proride  for  the  custody 
and  suslentation  of  lunatics,  and  preserve  their  lands  and  the  profits  of  ihem 
for  their  use,  whenthey  come  to  theirrightmind;  and  the  lung  shall  take 
twthing  to  his  own  use  ;  and,  if  the  parttes  die  in  such  estate,  the  residue 
.  shall  be  distributed  for  their  souls  by  the  advice  of  the  ordinary,  and  of 
courae  (by  the  subsequent  amendments  of  the  law  of  administration,)  shall 
DOW  go  to  their  executors  or  sdnvnistrators 

*On  the  first  attack  of  lunacy,  or  other  occasion^  insanity,  while  [*305] 
ibere  niav  be  hope  of  a  speedy  restitution  of  reason,  it  is  usual  to 
confine  tite  unhappy  objects  in  private  custody  under  (he  direction  of  their 
nearest  friends  and  relations ;  snd  the  legislature,  to  {^event  all  abuses  in> 
cident  to  such  private  custody,  hath  thought  proper  to  interpose  its  siithori- 
ty  by  statute  14  Geo.  III.  c.  49,  (continued  by  19  Geo.  Hi.  c.(15,)»  for  re- 
lating privaie  madhouses.  But,  when  the  disorder  is  grown  perma^ 
aent,  sod  the  circumstances  of  the  party  will  be^r  such  additional  expense, 
it  is  proper  to  apply  to  the  royal  authority  to  warrant  a  laatiDg  confine- 
ment (26). 

The  method  of  proving  a  person  turn  eompoM  is  very  similar  to  that  of 
proving  him  an  idiot.  The  l«trd  chancellor,  to  whom,  by  special  authori^ 
irom  the  king,  the  cnsMdy  of  idiots  and  lunatics  is  entrusted  (1),  upon  pe- 
tition or  iDformstion,  grants  a  commission  in  nature  of  the  wril  dt  idiota"' 
tmqmrtndo,  to  inquire  into  the  party's  state  of  mind ;  and  if  he  be  found 
non  eomp0#,  he  usoally  commits  the  care  of  his  person,  with  a  suitable 
allowance  for  bis  maintenance,  to  some  friend,  which  is  then  called  his  com- 
mitlee.  However,  to  prevent  sinister  practices,  the  next  heir  is  seldom 
permitted  to  be  this  committee  of  the  person;  because  it  is  his  interest 
thai  the  psrty  should  die.  But,  it  halh  been  said,  there  Ilea  not  the  same 
objection  against  his  next  of  kin,  provided  he  be  not  his  heir  ;  for  it  is  his 
fallerest  to  preserve  the  lunatic's  life,  in  order  to  increase  the  personal  estoia 
hgr  savings,  which  be  «r  hie  lamily  may  hereafter  be  entitled  to  enjoy  (m). 
The  heir  is  geaersliy  made  the  manager  or  committee  of  die  «state,  it  be- 

((>  t  inM.  *m.  (■)  I F.  wm.  eat, 

M  t  p.  Wma.  lOS. 

ft . 

(U)  TtwinHueaecof  thanMnnupoaihehu-  rcrepiion  of  laniitiei,  without  w)  uuiual  b- 
Kia  nind,  at  nlW  Iks  dBpandnca  of  *ir/  »nu  from  the  mllaf*  a(  phyiiciiin*  oi  th* 
KM*  of  lb*  InUBSn  mind  upoa  tbe  ebaogei  of  nuiicsi  in  HuioDi,  under  ■  prnnlij  nr  SOU 
Iks  MBM,  ■■  donbud  M  deoinl  bv  tha  bent  And  if  the  keeper ara  lieetifrd  hoiiH  receira 
■netiml  wrilen  apOD  imdI*!  di'tiHeni.  iny  pinna  »■  ■  luiuilic,  wiihoui  i  fertiilrii* 

(30)  Andndapurpctumlby  31!  Gm.III.  e.     (tola  *  phj'iiciiiii.iuneon,  or  apolhtRar?,  that 

VI-    Bj  Ibat  (Wtut*  i»  penoD  ihall  eonfina     he  ii  *  lil  penvn  to  Ce  ncrivKl  u  %  IsnUki^ 

aWM.IMa  ««■  huiuit  is  I  bouH  k*pt  ibr  ttw    ha  ihill  forfeit  lOOL* 

■  Bm  irt  >  Oh>.  ir.  e.  41:  4  41.  tdL  1  p,  «r. 

(let Sm  Hot. a  nPluttandoTlba  VoL  B.  I.  (4lh  Ml.  (*■> 
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Ine  cleurty  bfa  interest  hy  good  manHgenwnt  to  keep  it  in  conditioQ  i  mv 
coimtaMe,  how«Ter,  to  the  cosrt  or  chancery,  and  to  the  non  mm^m  him* 
self,  if  be  Tecuvers  ;  or  otherwise  to  hi*  mdminiBtratore  (37). 

In  thia  case  o(  idintn  and  lunntice,  the  civU  law  agrees  with  oim,  Of 
hssii^iDg  diem  tutors  to  protect  their  persons,  and  cnrefcrs  to  maiiag* 
their  eautes.  But,  in  another  instsnee,  the  Roman  law  goes  much  b«> 
yond  (he  English  For,  if  a  man,  by  aotwiona  prodigdity,  was  in  danfet 
of  wasting  his  eatate,  he  was  looked  upon  M  non  eompot,  and  commitu-d 
to  the  care  ofcoratms  or  tutors  by  the  pnctor  (v).  And,  by  the  laws  of 
Solon,  snch  prodigals  were  branded  with  perpetual  infamy  (ia). 
[*30S]  But  with  m,  whan  a  man  on  an  inqtieat  of  idiocy  hath  bee^  're- 
turned an  untkrifi,  and  not  an  viiM  {x),  no  farther  proceedings  hare 
been  had.  And  the  propriety  of  the  practice  itself  seems  In  be  very  que*- 
Itonable.  Itwaadoubtlessan  excellent  mediod  of  beneliling  the  indivi- ^ 
dual,  and  or  preserving  estate*  in  fomilies  ;  bm  itluudily  seems  calculated 
for  the  genius  of  a  free  nation,  who  claim  and  exercise  the  liberty  ol 
using  their  own  properly  as  they  please.  "  Sic  uten  tuo,  uf  olienum.  non 
Imdas"  is  ihe  only  restriction  our  laws  have  given  with  regard  to  econo- 
mical prudence.  And  die  frequent  circulation  arid  transreroT  lands,  and 
other  property,  which  cannot  be  effected  witbont  extravagance  aomewhere, 
are  perhaps  not  a  little  condncive  towards  keeping  oiir  mixed  constitution 
in  its  due  health  and  vigour. . 

This  may  auflice  for  a  short  view  of  the  king's  orHnary  revenue,  or  the  . 
proper  patrimony  of  the  crown ;  which  was  vary  large  formerly,  ami 
capable  of  being  increased  to  a  magnitude  truly  famiidabla ;  fof  there  are 
very  few  estates  In  the  kingdom  that  have  not,  at  *am9  period  or  other 
rince  the  Norman  conquest,  been  vested  in  the  hands  of  the  king  by  for- 
feiture, escheat,  or  otherwise.  iBut,  fortunately  for  the  liberty  of  tlie  sub- 
ject, this  hereditary  landed  revenue,  by  a  aeries  of  improvident  manage- 
ment, is  sunk  almost. to  nothing;  and  Hie  casual  proRis  arising  from  die 
Other  branches  of  the  e»nsva  regalia  are  likewise  almost  all  of  thetn  alienat- 
ed from  tBe  crown  ;  in  onler  to  snpply  the  deficiencies  of  which  we  are 
now  obliged  to  have  recourse  to  new  methods  of  raising  /noney,  unknown 
to  our  early  ancestors ;  which  methods  constitute  the  king's  txtraordinary 
revenue.  For,  the  public  patrimony  being  gOt  into  the  hands  of  private 
subjects,  ii  is  but  reasonable  that  private  contribiAions  should  supply  thii 
public  service.  Which,  though  it  may  perhaps  (all  harder  upon  some  in 
divjduals,  wliose  ancestors  have  had  no  share  in  the  general  plunder,  than 
upon  others  ;  yet,  taking  the  nation  throughout,  it  amounts  to  nearly 
the  same,  provided  the  gain  by  the  extraordinary  should  appear  to  be  no 
greater  than  the  loss  1^  the  ordinary  revenue.  And,  perhapa,  if 
1*307}  every  'gentleman  in  the  kingdom  was  to  be  stripped  of  such  of 
his  lands  as  were  formerly  the  property  of  (he  crown ;  was  to  be 


t/i   nft^t   ItmpuM  BMU  jIuhi   grptmrmmm  Wfrfff .     mtJMitm,  vtl  UH  M0i  imarrr,  r 
IrWrnm  H  4m,  tiiitfli    fmui :  •!   iohNi        (■)  Bra.  .lir.  tU.  MM,  4. 

(27)  The  cintody  of »  Iniulic'i  fman  I 
itiia,  ml  and  pinonal,  aiiv  ba  eoininiii 
I  fail  Delt  or  kin,  ibouih  hii  hri»  »  liw. 
ghnc  C.  R.  OS.  8»-I  Vu.  Jr.  591.  If 
'  M*  will  aceepi  tUs  office  of  «nmintU«.  ■ 
SaT*r  it  nppointed.  wbo  im0  ^in  pmpor ' 
iwdW-    »  r<"-  Jr.  822.    TU  lUTiMd  a 


(37)  The  cuitodf  of  a  Iniulic'i  pmon  and  tnuc  (t  nj).  p  B2,)gimlwehaBeclli>Tth«c<i» 

ntai*,  ml  and  penonal,  ma*  ba  eoirnniued  todj  erf'  all  idioti,  lanatiM  and  habitiwl  ilnrak 

u  fail  Delt  or  kin,  iboufh  hii  hri»  ai  law.     I  arda,  and  point  ofll  Ih*  mods  of  appoiniini 

hna.  C.  R.  OS.     Srel  Vea.  Jr.  591.     If  rw  sninmitten  of  iheirMlaia  anil  penana.     t  R, 

'        ~        *  '  direct  thfi  mod*  of  OMifiidai  thoM  ute 
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tgntt  mbject  to  th«  incont^nieaem  of  parveyuce  and  pra-emptioii,  thi 
oppTesaioR  of  forest  lawt,  and  the  alctery  of  feodal  tenoTRS ;  and  was  m 
resign  into  the  king's  hands  all  his  royal  franchises  of  waifs,  wrecka 
estmys,  treasure-trove,  minea.deodands,  fwfeitnres,  and  the  like ;  he  would 
bd  himself  a  greater  loser  than  by  paying  bis  qtifta  to  such  taxes  as  an 
Accessaiy  to  the  vnppon  of  gorernment.  The  thing  therefors  to  be  wished 
utd  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total  abolition  of  . 
fixss,  which  would  draw'after  it  rery  pernicious  consequences,  and  ih« 
tiiy  supposition  of  which  is  the  height  of  political  abanrdiiy.  For  as  the 
Rue  idea  of  goremtnent  »nd  manistntcy  will  be  found  to  consist  in  tbia, 
that  some  few  men  are  deputed  by  many  others  to  preside  orer  public  at 
fairs,  so  that  individnids  may  the  better  be  enabled  to  attend  their  prirat* 
concerns  ;  it  is  necessary  that  those  individuals  should  be  bound  to  conlii- 
bute  a  portion  of  their  private  gains,  in  order  to  support  that  gOTemnwnt, 
and  reward  that  magistracy,  which  protects  them  in  the  enjoyment  of 
their  respective  properties.  But  the  things  (o  b«  aimed  at  are  wisdwn  and 
moderation,  not  only  in  granting,  but  also  in  the.  method  of  raising  th« 
necessary  supplies  ;  by  contriring  to  do  both  in-  sush  a  manner  as  may 
be  most  conducive  to  die  national  welhre,  and  at  the  same  time  most  con- 
•istenl  with  economy  and  the  liberty  of  the  subject ;  who,  when  properly 
taxed,  cootributes  only,  as  was  befoi«  observed  (y),  some  part  of  his  pro- 
perty,  in  order  to  enjoy  the  rest. 
/  "niese. extraordinary  grants  are  usually  called  by  die  synonimous  names 
tjTsiilat&ulisidies.  and  supplies;  and  are  granted,  we  have  formerly  seen  (■), 
by  the  commons  of  Great  Bntiin  in  parliament  assembled  :lwho,  wheti 
tney  have  voted  a  supplv  to  his  majesty,  and  settled  the  qvantunt  of  that 
supply,  usually  reaolvd  themselves  into  what  is  called  a  eomtnitteeof  ways 
and  means,  to  consider  the  ways  and  means  of  raising  the  supply 
>o  voted.  And  in  this  committee  every  'member,  (though  it  is  [*308] 
looked  upon  as  the  peculiar  province  of  the  chancellor  of  the  ex- 
chequer,) may  propose  such  scheme  of  taxation  as  he  thinks  wilt  be  leaM 
detrimental  to  the  public.  The  resolutions  of  ihis  committee,  when  ap* 
proved  by  a  vole  of  the  house,  are  in  general  estiemed  to  be,  as  it  were, 
final  and"  conclusive.  For,  though  the  supply  cannot  be  actually  raised 
Upon  the  subject  till  directed  by  an  act  of  the  whole  parliament,  i/ei  no 
nionied  man  will  scruple  to  advance  to  the  govenimenl  any  quantity  of 
ready  cash,  on  the  credit  of  a  bare  vole  of  the  house  of  commons,  thou^ 
no  law  be  yet  passed  to  establish  it. 

/■  The  taxes,  which  are  raised  upon  the  subject,  are  eiiher  annual  or  per- 
/petual.  J  Tile  usual  annual  uxes  are  those  upon  land  and  mall. 
r"'l.'Tne  lancUtax, in  its  mo'dem  shape"!  I>aa  auperaeded  all  the  former  me* 
'^ods,gf  rati ng_  either  property,  or  persons  in  respect  of  their  property, 
whether  by'lentlis  or  firteenths,  subsidies  on  land,  hydages,  scuiages,  or 
ialliages  Va  abort  explication  of  which  will,  however,  greatly  assist  us  in 
understanding  our  ancient  laws  and  history. 

Tenths,  and"  fil\e«nths  (o),  were  temporary  aids  isstiing  out  of  TKraonal 
property,  anil'  granted  to  the  king  b^  parliament.  *fhey  were-  formerly  ■ 
ificMf'  tenth  or  fifteenth  part  of  all  the  moveables  belonpng  to  the  sub* 
ject ;  when  such  moveables,  or  personal  estates,  were  >  very  diflerem  mi 
M  much  Um  couiderable  thing  than  what  ihey  usttsUy  are  at  this  di^ 

(,)  Pac*  «»■  ,   W  t  low.  TT.    *  InW-  M. 
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TodUw  kie  uid  to  have  bMD  6rat  gnint«d  undar.  Henry  tlw  secoaii,  «1)A 
taok  sdvant^e  ipf  die  fasbioitvliln  zeoi  for  croioadea,  to  introducfl  ihis  new 
tsxiition,  ia  onlei  lo  defray  the  expense  of  a  pkw*  espedUion  M  Palestine, 
which  he  really  or. seemiitgty  bad  projjscted  against  SaladiDsemperoT  of  ths 
SanoeDB ;  whence  it  was  eriginlly  denominated  the  Saladine  tenth  lb)m 
But  altenrards  Sf^eesths  were  moie  uaually  giant«>d  than  tenUta. 
[*309]  Originally  the  aaioiint  of  these  taxes  weie  'uncertain,  being  le< 
vied  by  aMeMmwkta  new  made  al  every  fresh  grant  of  the  com> 
■MS,  a  camiaissiofl  ioi  which  ia  preserved  by  Matthew  Paris  (e) :  but 
it  «u  at  length  reduced  lo  a  csitaiuty  in  the  eighth  year  of  Edward  III., 
when,  by  virtue  of  the  king's  cominiasion,  new  tajations  were  made  of 
•ven*  township,  borou^,  aiid  city  in  the  kingdom,  %ad  recorded  in  the  ex- 
chequer i  which  iMd  #a<,  at  the  time,  the  fifteenth  part  of  the  value  of 
every  townithip,  the  whole  inHHinuag  to  about  29,000^.  and  therefore  it 
•till  kept  up  the  name  of  a  IjlWenth,  when,  by  the  alteration  of  tlie  value 
«f  money,  and  'the  iDcr«aae  of  personal  property,  things  came  to  be  in  a 
*«ry  difTerent  situation ;  so  that  when,  of  Uior  years,  the  commons  grant- 
vd  the  king  a  fit^eath,  every  parish  in  England  immediately  knew  their 
prt^nion  of  it ;'  that  ia,  the  tame  identical  sum  that  was  assessed  by  ths 
same  aid  in  the  eighth  of  Edward  III.;  and  then  raised  it  by  a  rate  among 
themselves,  and  returned  it  into  the  royal  exchequer. 

The  other  ancient  levies  were  in  the  nature  of  a  modern  land-tax :  for 
we  may  trace  up  the  origiiul  of  that  charge  as  high  as  (o  the  iniroduoticm 
of  our  military  tenures  {J)  ;  when  every  tenant  of  a  knight's  fee  was  bound, 
if  called  upon,  to  attend  the  king  in  bis  army  for  forty  days  in  every  year. 
But  this  personal  attendance  growing  troublesome  in  many  reacts,  the 
leDBnls  found  means  of  compounding  for  it,  by  first  sending  others  in  their 
■tead,  and  in  process  of  time  by  making  a  pecuniary  satisfaction  to  the  crowa 
in  lieu  of  it.  This  pecuniary  satisfaction  at  last  came  to  be  levied  by  a»: 
•essments,  at  so  much  for  every  knight's  fee,  under  diejume  of  seutages ; 
which  appear  lo  have  been  levied  for  the  first  lime  in  the  filih  yearol  Henry 
the  aecoad,  on  account  of  his  expedition  to  Toulouse,  and  were  then,  I  ap< 
prebend,  mere  arbitrary  compositions,  as  the  king  and  the  subject  could 
agree.  But  this  precedent  being  afterwards  abused  into  a  means  of  oppress 
sion,  (in  levying  scutages  on  the  landlioldera  by  the  royal  authority 
[*310]  only,  whenever  our  kings  went  to  war,  in  'order  to  hire  mercenary 
troops  and  pay  their  contingent  expenses)  it  became  thereupon  a 
mattei  of  national  complaint ;  and  King  John  was  obliged  to  promise  in  his 
MMgna  carta  {e),  that  no  ecutage  should^ be  imposed  without  the  consent  of 
the  coiiimon  council  of  the  realm.  This  clauae  was  indeed  omitted  in  the 
ohsrteis  of  Henry  111.  where  (/)  we  onl^  find  it  etipulated,  that  scutages 
tbould  be  taken  as  they  were  used  to  be  in  the  time  of  Kinii  Henry  the  s^ 
cBnd.  Yet  aJlsrwards,  by  a  variety  of  statutes  nnder  Edward  1.  and  hia 
grandson  {g),  it  was  provided,  that  the  king  shall  not  take  any  aids  or  tasks, 
any  talUage  or  tax,  but  by  the  common  assent  of  the  great  men  and  com- 
mons in  pBiliameot. 

Of  the  same  iiatnre  with  scutages  upon  knigbta-fees  were  the  a3S'es>» 
ments  of  hydage  upon  all  other  lands,  and  of  talliage  upon  cities  and 
boi^gha  (A).     Bui  they  all  gradually  fell  into  disuse  upon  The  rnlTtaiictfaw 

MBd.111.  ti.l,e.l. 

^Urt.bck.4N. 
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tt  nbaidiM,  iboiit  ihe  tima  of  Kii>|  Richard  II.  and  KiDf  Heni;  IV. 
Tlteae  were  a  tax,  oat  immediately  ^pROaeil  innw  pTOptrty.  but  upon  per* 
aotu  in"rM|iect,"y')'"tEei[  rePBled  eatalea.  aflei  tae  nQnunaTmte  oMs.,!!!  :hf 
{MMitiTTorlAnds,  aailii^.^lafiipg^i,  an^llortEose  of  aliens  in  a^oubit 
yroporuon^  But  tiu*  oiseainiBiit  vas  also  maile  accoriliiig  to  un  ancient 
fifuation  ;  wherein  iha  compulation  waa  ao  Tfiry  madorate,  and  the  renla' 
of  the  kiugdwB  was  supposed  to  ha  ao  exceeding;  low,  that  one  aubwdf 
•T  this  sort  did  not,  according  to  Sir  Edward  Coke  (i),  amount  to  more 
than  70,000/.  whereas  a  modern  land-tax,  at  the  aame  ratOi  produces  two 
fflilliona.  ll  was  anciently  the  nde  never  to  grant  more  than  orte  eubaidy, 
and  two  filleenths  at  a  time  ;  but  this  rule  was  broken  through  for  the  first 
time  on  a  very  pr«asi(tg  occasitm.  the  Spaniah  invauoo  in  15S8  ;  when 
the  parliament  gave  Queen  Elizabeth  two  subsidies  aod  four  fiftoMiths. 
A&erwards,  as  money  sunk  in  value,  more  subsidies  ware  given  ;  and  wo 
have  an  instance  in  the  first  parliament  of  1640,  of  the  king's 
desiring  twelve  aubsidies  of  the  'commons,  to  be  levied  io  three  [*311] 
yoars ;  which  iras  looked  upon  as  a  startling  proposal :  though 
Lord  Clarendon  says  (k),  that  the  speaker,  Serjeant  Glanville,  mode  it 
Manifest  to  the  house,  how  very  inconsiderable  a  sum  twelve  subsidies 
amounted  to,  by  telling  them  he  had  computed  what  he  was  to  pay  (oi 
them  himselfi  and  when  he  named  the  sum,  he  being  known  to  be  poo- 
•eased  of  a  groat  estate,  it  seemed  not  worth  any  farther  deliberation.  And 
iodeed,  upon  calculation,  we  shall  find  that  the  total  amount  of  theso 
twelve  subsidies,  to  be  raised  in  three  years,  ia  leas  than  what  is  now  raised 
in  oae  year,  by  a  land-tax  of  two  shillings  in  the  pound. 

The  grant^  acutanM.  (y|liaiy8,  or  subsiiliea,.)yL'he  commorM,  did  not 
mxUmdUi  spinlu al  DrefenneMSj  Uiom b  beiitg  usually  taxed  at  the  same 
UnM^ttWcTergyLoeinselverin  convocation :  which  grants  of  the  clergy 
wore  confirmed  in  parliamwt,  otherwise  they  wore  illegal,  and  not  bind- 
ing; ao  (ho  same  noble  writer  obsorves  of.  the  subsidies  granted  by  tbo 
Convocation,  which  continued  sitting  alier  the  dissolution  of  the  first  parlia- 
aaent  in  1640.  A  subsidy  granted  b^  the  clergy  was  afier  the  rale  of  4a. 
in  the  pound,  according  to  the  valuation  of  their  living*  in  the  king's 
books  ;  and  amounted,  as  Sir  Edward  Coke  lells  us  (i),  to  about  2000i. 
While  this  custom  continued,  eonvooationa  were  wont  to  sit  as  frequently 
••  parliaments  ;  but  the  last  subsidies  thus  given  by  the  clergy  were  thoso 
Gonfimwd  by  statute  15  Car.  II.  cap.  10,  since  which  another  method  ot 
taxation  has  generally  prevailed,  which  takes  in  ihe  clergy  as  well  as  lh« 
laity  ;  in  recompance  for  which  he  beneficed  clergy  have  from  that  period 
boen  allowed  to  vol«  at  the  election  of  knigbu  of  the  shire  (at) ;  and 
thenceforward  also  the  practice  of  giving  eccleaiastical  subsidies  hioh  fall- 
on  into  total  disuse  (28). 

The  Uy  sabaidy  was  nsnally  raised  by  commissioners  appointed  by  :ha 
crown,  or  the  great  officers  of  stale  ;  and  therefore  in  the  begin- 
ning of  the  civil  wars  between  Charles  I.  and  *his  parliament,    [*312] 
the  latter  haringno  other  enffic lent  revenue  to  support  themselves 
and  their  meaaores,  introduced  the  praclicb  of  layiog  weekly  and  monthly 
(0  1  luL  a.  .    O  t  Tut.  n. 

d)  HIU.b.S,  .{•DlMI.MShMtlb.^lB.CIIIi.lIUi.afaieh.e.i 

(SB)  Sir  Jolu  Sisdu  hu  cItm  tba  an-    1860,  in  hi*  HiMaf;  of  llu  Public  »tnHM; 
p«TUaM  to  b*  ICTMd  nfoa  —ah  MDunljof  as    fait,  ISO. 
■■■•Mnnl  of  TtUlOOt  s  nonth  i»  tUt  jrsst 
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useasmenis  (u)  of  a  specific  sum  opmi  the  several  conntim  (rf  ih*  kfn^ 
dam  ;  to  be  levied  by  a  poitnct  rate  on  lands  and  pereonal  estates ;  wbi^ 
wet*  occasionally  con^noed  during  th«  whcde  usurpation,  sometimeB  m 
the  rale  of  130,0001.  a  month,  somettmfa,at  inferiorratea^o).  AAerthe  re- 
MOTBtton,lhe  ancient  method  of  granting  aubaidiea,  instead  of  such  monttb- 
)j  ftssessments,  was  twice,  and  twice  only,  renewed  ;  viz.  in  1663,  whfcn 
four  nibsidiee  were  granted  by  the  temporally,  and  fbui^  ^  ^^  d^rgy  > 
Mtd  in  1 670,  when  600,000/.  was  raised  by  way  «f  auhaidy,  which  wa* 
tlie  last  time  of  raising  Bupplies  in  that  manner  (29).  Por,-the  monthly  a»- 
■essments  being  now  esiablisbedhycuatQm,  being  raised  by  commiaaionera 
Darned  by  parliament,  and  producing  a  more  certain  retenue  ;  Stom  that 
time  forwards  we  hear  no  more  of  subsfdiea,  but  occasional  asseutnenis 
were  granted,  as  the  national  emergenciea  required.  I'heae  periodica] 
assessments,  the  subsidies  which  preceded  them,  and  the  more  ancient 
scutage,  hydage,  and  talliage,  were  to  all  intents  and  purposes  a  land-tax  ; 
and  the  assessments  were  sometimes  expressly  called  so  ^p).  Vet  a  po- 
pular opinion  has  preraited,  that  the  land-tax  was  first  introduced  in  the 
reign  «(  King  WitKam  III. ;  because  in  the  year  1692  a  new  assessment 
or  valuation  of  estates  was  made  throughout  die  kingdom  :  which,  though 
by  tMCmeaiis  a  perfect  one,  had  this  eflect,  that  a  supply  of  MO.OOOJ.  vt» 
nquttl  tolf.  inlhepoundof  the  value  of  the  estates  given  in  And  accord;- 
ing  to  this  enhanced  valuation,  from  the  year  1693  to  the  preaent,  a  period 
of  above  fourscore  years,  the  Isnd-tax  has  continued  an  annual  charge 
upon  the  subject ;  above  half  the  lime  at  4s.  in  ihe  pound,  » 
SJ.  Bomntimea  at  is.  twiee  (7]  at  Is.  bitt  without  any  total  i 

The  medium  has  been  3t.  3d.  in  the  pound,  being  equivalent  with 
["813]    twenty-throe  ancient  subsidies,  and  amounting  antmally  *to  mam 

than  a  million  and  a  half  of  qioney.  The  method  of  raising  it, 
is  by  charging  a  particular  sum  upon  each  cOonty,  according  to  the  vaTtia- 
tion  given  iti,  a.  a.  1692  ;  and  this  sum  is  assessed  and  raised  upon  in- 
dividuds  (their '  personal  estates,  as  well  aa  real,  being  liaMe  tbereio)  by 
commissioned  appointed  in  the  act,  being  the  principal  landholder*  of  IM 
fouiily,  and  their  officers  (30). 

II.  The  oihei  annual  lax  is  th^  malt-tax ;  which  is  a  sum  of  TSO.OOOt. 
nfsed  every  yearliy  padiamentJ ever  since  1897,  by  a  duty  QJ  6rf.  in  the 
bushel  on  jiiali,  atid  a  proportioflable  simi  on  c«riaiit  Iiqiiors,  SHch  as  cid»r 
ahil  perry,  wKch  might  otherwise  prevent  the  consumption  of  malt,  Thia 
is  under  the  management  of  the  commissioners  of  the  ex«iae ;  and  t«, 

(■)  M  Not..  1  Mir.  IMl  (f)  Cam.  loam.  M  Jon*.  0  Dm.  icn. 

(t)  OMDrth»*MUl<i(uMnm*nl,lnlM,ia        (■)  ttilbanuiITttuillTtt. 
(RMtrwl  IB  ScoMl-i  CeUecttoo,  «M. 

(39)  No  (iibaidirt  were  gnnted  cither  b|  ltw«i  fini  inlmdaMd  in  iKe  titn«  oT  thcoan- 

dw  liitrnrcIcrRTiftw  1603,  IS  Cu.  II.  0.9  noatnialU.    Tha  MbMiMn  of  thii  plan  luy 

and  10.    The  Icamod  judn  ba(  been  muUd  be  un  iniut  aot  Tar  nil  ■■Mmnent  la  nist 

liTlbetitlalo<hei><'tDTthe:'au(i33  Ciir.ll.  90.0001.  a  ntonth   in  Scolieira  Acu,  IGiS,  e, 

c3.ialh*TFBrIS70,wlwnb«(l«lanHilinu  IS. 

the  laar  timeol'iiuunf  auppkieibr  '"V  oftub-  (W)  Tka  ocmiamKioen  an  sppaimed  ■•» 

■ifij  1  for  the  [illc  of  it  ia,  "  An  tcl  tognnl  ■  suallj  in  the  renewed  acli  bat  tboT  cunnol 

•utaiiTr  to  hii  majaily  foriupptyof  hii  extra-    eiei-ulB  the  -" — '-    '- 


Walei,  1 

:t];  Ihe  net  of    enuiit^,  of  Ihe  clear  inlue  of  lODI.  a 


«  which  are  copied  errliinin  in  thai  of  the  4 
,  and  M.  e,  ifihe         " 

Chorlet  ia  not  prihle_ 

•T  the  Suiuiea  at  Lar^e,  but  it  ii  eirm  al  jni  ttrtnn.  jTiir  aueasora  nnd  tsiKr.-iui* 
iM^h  in  KeUe't  edition.  The  achtni*  irf  are  prinoipal  inhafailantjiappoinlrdtnr  ihen-ft. 
tMwC  'anded  propaity  waa  uM  a  nweltr,  Ibr    MtasiOHn. 
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indeed,  itself  no  otiier  ibsji  en  snniml  escige,  the  nature  of  wbich  specie* 
of  taxauon  1  shall  presently  explain  ;  only  premising  at  presenl,  that 
in  the  year  1760  an  additional  perpetual  excise  of  33.  per  buslel  waa 
laid  upon  malt ;  to  the  produce  of  which  a  duty  of  15  per  cent,  or  neaTljr 
an  additional  halfpenny  per  bushel,  was  added  in  1779  (31)  ;  and  that  in* 
1763  a  proportii) liable  excise  was  laid  upon  cider  and  perry,  but  so  new- 
nftidellfd  in  1766,  &b  scarce  to  be  wonh  collecting  (32). 

/"  I."  Ihe  justoma'^iyor  theJutJM^  toll,  tribute,  or  tttriff,  payable  upon  mer- 

(  chandiCT  exporteXsn"!  Imporied.  Vrhe  corisi  Jerationa  upon  which  this  re- 

venue  (or  the  more  ancient  part  of  it,  which  arose  ouly  Trom  exports,]  wat 


,  .    .._ it  part  ofii,  which  arose  only  from  exports,, 

invested  in  the  king,  were  said  to  be  two  (r]  :  1.  Because  he  gave  the  suV  ^ 
ject  le;ive  to  depart  the  kingdom,  and  to  carry  his  goods  along  with  him. 
2.  Because  the  king  was  bound  of  common  tight  to  maintain  and  keep  up 
the  ports  and  havens,  and  to  protect  the  merchants  from  pirates^  Some 
have  imagined  they  are  called  with  us  customs,  because  they  were  the  in- 
heritance of  the  king  by  immemorial  usage  and  the  commou  law,  and  not 

K anted  him  by  any  statute  (*)  :  but  Sir  Edward  Coke  hiith  clear- 
^  shewn  ((],  that  the  king's  first  claim  to  them  was  by  "grant    1*314]    , 
of  parliament  3  £dw.  I.  though  the  record  thereof  is  not  now  ex-  i 

tant  (33).     And  indeed  this  is  in  express  words  confessed  by  statute  35   , 
Edw.  I.  c.  7,  wherein  the  lung  prwnises  lo  take  no  customs  from  mer-    , 
chants  without  the  conrnion  as8<cat  of  the  realm, ''  saving  to  us  and  our 
heirs,  the  customs  on  wool,  sldos,  and  leather,  formerly  granted  to  us  bf 
the  commonalty  aforesaid."    These  were  fonnerljr  sailed  the  heiediUuj 


tKnuJdiity  of  Si  abuthel  wiii  Iiiidupni 
■■tli7theDti»DlKlarianut,2iasi>.1ll 


faithn  sddi-    EdwudCdkaiitlMraeoniineiMuii;  ibatulasM 


.     tluiM|hntn  England,  ai ^ 

^ jMisrihMn,  amita^m  tim  nmUmi  ■u»ti«^fclimii, ptr  JMfc 

9^  iibid  uponeiery  huihelofnwll  in  En|-  fUM  d  Mctu  »iuwtWin«i ;  uclbe  w>>th«« 

[■nd,  »nd  hslfmmueh  in  Scoi;Bnd.     Sir  John  ire  wCaidies  or  cuiioms  graniEd  by  commoa 

SinduT  nucs,  thn  fnm  HiuhaaliDM  1191  ta  tbaMarH  jm  6m»  ^aMn.     S  1ml.  X.    Tbef 

MieWlao  17B8,  UnBatptaduM  ofitwpaf-  mmu  to  hM«  bswi  oaJJed  oihMim,  rrom  hniaf 

pciuiJ  (>cl>B  upon  mall  vm  724,7861.;   ih*  been  piid  rrom  lime  inninnoiiBl ;  uiU  ■  me* 

■nnbal  elciH  fl03,3ITI. ;  the  diitie)  vnm  betr  inon!>>  lUtute  (n  the  SI  Edw.  I.  c.  S.  miket 

|.fiaG,iaU.i  u»a  BniirtipniutMi,]«Tl.i  ■>  that diKlnctiaB.     Ii iwiw, tiait Mveiml people 

that  bu-lcTji aided  KClui  re lenut  of 3,5U,432L  u-s  mppreheniiTe  ihitthe  aidi,  larki,  wd  prit 

3  Siae.  ISS.  hi.  Khich  Ihey  hid   gninied   for  the  king's 

<3n  ThoBgh  tke  hnd-ln  !■  anpfHiMd,  uid  wan,  ind  Other  oceunn*.  aii^hl  be  lorned 

2«nd.  *»  ineonw  of  1  9611,073/.  7i.  lOJrf.  for.  act  of  ■laven  ;  the    kinf  Iherofora  declsres 

EiiflaDd;  and  17,0941. 1>.  S^  for    Scotland;  and  gnnu.  ttut  he  will  not  draw  meh  Lampo. 

Mkiu  in  all  2^07,0171  Sk  ^d. :  yet  Sir  nrr  aidcand  taMaiiiK)  a  chImi. 

Jobs  SUckii  (beiii*.«iiii  greaiappunnca  of  Tii*  iaa  ilrikirukad  a  nsble  initam)*  of  a 

merunny,  that  il  iiaouniformljr  deficient,  tbat,  jealoui  apirit  Dflirieny  ii 

-'mwhole  amnunt  ought  not  lluttbeTv 

nora  ifaan  l,9(»,aaa(.  ud  which  bjr  i 

tbaltb*  aoauai  nwll-tai,  alW  twa  ren  fa,.  Tindtoaiad. 

ronrable  vein,  ending  it  Mkhaelinii  ITM,  Lord  Coke,  both  in  2  fnit  SS,  and  in  4  IniL 

did  DM  irant*  wxa  tkan  60O,O0W    3  FUt,  tO,  30,  ihawa  fnin  the  anlberilia  he  citea, 

109.  117.  Ihit  stnum*  or  daliea  wan  called  ia  old  leg*) 

(.13)  Sir Edwird  Coke  rilei  i  letter  patent  LatinctulHaisindnnniruf^nciindiicriniiilils. 

.,=(...    : i.:-v.i.-i:-. — ; —  .1..  .V.  ^      ■*—•--  aeemi  »erf  deiirou«  of  inculcat- 


',33)  Sir  Edwird  Coke  rilei  i  letter  patent  Latin  ctuhiaiE  and  a>nn<ru{u 
Eiw,  I.  hi  which  the  king  rceitrt,  that  the  ij.  Bni  he  lecmi  *ery  dei: 
[iiamenl  had  granted  to  him  and  hi>  htira  ing  lh«  doctrine,  that  illcuili 
*" '   "■"  ~"  """'  '^-- ■  J  -  -     -'  -  iBihoritj 

liBedioooi 


a  ■■Jim  nota  canmuuUt  upm  wool,  ikina,  and  tbnr  •rigin  to  th*  authority  of  pnrliamei 
faathni .  but  llBit  nerehinM  paid  dutiat  and  diMStria*  which,  both  befon  and  aftar  hit 
oiulama  long  befnM,  ippwn  fma  the  lamio.     tka  onws  waa  ineliaed  to  oontroreit. 
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customt  of  tbe  crown ;  and  were  due  on  tbe  exportation  onl^  of  the  aui 
three  commodiiiea,  and  of  none  other ;  which  wero  styled  the  Hapk  com- 
moditiea  of  the  kingdom,  because  they  were  obliged  to  be  brought  to  thoM 
ports  where  the  lung's  staple  was  established,  in  order  lo  be  there  first  n- 
ted,  and  then  exported  (u).  TLey  were  denominated,  in  lh«  Sarbarous  Latia 
«f  our  aucient  records,  custutTui  {v),  not  confuetudines,  which  is  the  language 
of  our  law  whenever  it  meanri  merftly  usages.  The  duties  on  wool,  sheep- 
■kins,  or  woolfella,  and  leather,  exported,  were'called  evttuma  anliquattM 
magna  :  and  were  payable  by  every  merchant,  as  well  native  as  stranger ; 
with  this  difference,  that  merchant  strangers  paid  an  additional  toll,  viz, 
half  as  much  again  as  was  paid  by  natives.  The  auttima  parva  el  aotw 
were  an  impost  of  3d.  in  the  pound,  due  from  merchant  strangers  only,  fat 
■11  commodities,  as  well  imported  as  exported  ;  which  was  usually,  called 
the  alien'a  duty,  and  was  first  granted  in  31  Edw.  I.  (a).  But  these  ao> 
cient  hereditary  customs,  especially  those  on  wool  ana  woolfella,  came  to 
fra  of  little  account,  when  the  nation  became  sensible  of  tbti  advantage  of 
a  home  manufacture,  and  orohibited  the  exportation  of  wool  by  statute  1 1 
Edw.lII.c.  1. 

There  le  also  another  very  ancient  hereditary  duty  belonging  lo  the 
crown,  called  the  prisage  or  butkrage  ol  wines,  which  is  considerably  oldei 
than  the  customa,  being  taken  notice  of  in  the  great  roll  of  the  exchecjuei, 
8  Ric.  I.  still  extant  (x).  Prlsage  was  a  right  of  taking  two  toot 
[*315]  of  wine  from  'every  ship  (English  or  foreign]  importing  into  Eng- 
land twenty  tons  or  more,  one  beforo  and  one  behind  the  maat  ; 
which  by  charter  of  Edward  I.  was  exchanged  into  adu^of  2f.  for  every 
km  imported  by  merchant  Binngein,  and  called  bulterage,  becaoM  paid  to 
the  king's  butler  (y). 

Other  customs  payable  upon  exports  snd  imports  were  distinguished 
imo  anbeidies,  tonnage,  poundage,  and  other  imposts.  Subsidies  were 
auch  aa  were  imposed  by  Mrliameot  vfoa  any  of  the  ata{)Ie  commodiuae 
before  mentioned,  over  and  above  the  evgtuma  anti^a  et  magna ;  tonnage 
was  a  duty  upon  alt  wines  imported,  over  and  above  the  pnaage  and  but- 
lerage  aforesaid  i  poundage  was  a  duty  imposed  ad  vaiorem,  at  the  rate  of 
\2d,  in  the  pound,  on  all  other  merchandize  whatsoever;  an'  the  other 
imposta  were  such  as  were  occasionally  laid  on  by  parliament,  as  circtmi' 
stances  and  times  requifed  («).  These  dietinetione  are  now  in  a  manner 
ftirgotten,  except  hy  the  officers  immediately  concerned  in  this  department ; 
their  produce  being  in  effect  'all  blended  together  under  the  one  deoomina- 
tion  of  the  customs. 

By  these  we  understand,  at  present,  a  duty  or  subsidy  paid  by  the  mer* 
chant  at  the  quay  upon  all  imported  aa  well  as  exported  coaunoditiea,  bjr 
authority  of  parliament ;  nnlras  where,  for  particular  national  reseons,  cer> 
tain  rewards,  bounties,  or  drawbacks,  are  sllowed  for  particular  exports  ot 
.  imports.  Those  ef  tonnage  and  poundage,  in  particnlar,  wero  at  Bret 
granted,  aa  the  old  statutes  (and  particularly  1  Eliz.  c.  10.)  express  it, 
lia  the  defence  of  the  realm,  and  the  keeping  «td  safeguard  of  the  seas,  and 
for  the  intercourse  of  merchandize  safely  to  come  into  adS  pass  out  of 
the  some.     They  were  at'firat  usually  granted  only  for  a  stated  lenn  of 

Si  Si*'    nrt 

ta*  Fmcli  mud  I* 

wanl  ttmn, « lucb  UcniSn  pric*.  ctiu|S,  w,  u 
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pa* :  «a,  for  two  years  in  5  RJc  II.  (■>} ;  but  in  'Htarj  the  ntth'a  timfi 
ibsy  were  granted  nim  for  life  by  a  alatute  in  the  thirty-firat  year  of  hu 
fpign  ;  and  agairfto  Edward  IV. for  the  term  of  his  life  also  :  since  which 
nme  they  were  regularly  granted  to  all  his  successors  for  life,  sometimga 
■I  l^e  first,  sometimes  at  other  subeequent  pBrliamenls,  till  the 
reien  of  Charles  the  'first ;  when,  aa  the  noble  hiatoriui  expresses  [*31B] 
it  (fr),  his  ministers  were  not  sufficiently  solicitous  for  a  renewal  of 
this  legal  grant.  And  yet  these  imposts  were  ioiprudenily  and  unconatim 
tinnally  levied  and  taken,  without  consent  of  parliament,  fur  firieen  years 
together;  which  was  one  of  the  causes  of^hose  unhappy  diaconienis,  justifi- 
able at  first  in  too  many  instances,  but  which  degenerated  at  last  into  cmue- 
teis  rebellion  (34)  and  murder.  For  as  in  every  other,  so  in  this  particular 
case,  the  king  (previous  to  the  commencement  of  boatilitiea)  gave  the  nation 
ample  satisfaction  for  the  errors  of  his  former  conduct,  by  paaaing  an 
act  (c),  whereby  he  renounced  all  power  in  the  crown  of  levying  the  duty 
of  tonnage  and  poundage  without  the  express  consent  of  parliament ; 
and  also  all  power  of  imposition  upon  any  merchandizes  whatever.  Upon 
the  restoration,  this  duty  was  granted  to  King  Charles  the  second  for  life, 
and  ao  it  was  to  his  two  immediate  succeasora ;  but  now  by  three  seveTal 
statutes,  9  Ann.  c.  6,  1  Geo.  I,  c  12,  and  3  Geo.  I.  c.  7,  it  is  made  per- 
petual, and  mortgaged  for  the  debt  of  the  public.  The  cusiohm  ihusioi- 
posed  by  parliament  are  chiefly  contained  in  two  books  of  rates,  set  forth 
by  parliamentary  authority  [J) ;  one  signed  by  Sir  Harbottle.  Grimaton, 
^Maker  of  the  house  of  commona  in  Charlea  the  second's  litne ;  and  th« 
other  an  additional  one  signed  by  Sir  Spenser  Compton,  speaker  in  the 
reign  of  George  the  first ;  to  which  also  aubacquent  additions  have  beaa 


(M)  Tb«  oauM*  of  tetulaoo*  war*  aiun*.  qnent  raiin.  and  tbwe  of  Sir  Hfnrr  Vina  aad 

n«i.iiid  la  ih*  lau  kewel'iha  pmilniR  tnaly  Mhan,  to  !■■  duiimted  t     Thai  iheking,  ■  pa- 

tot  ilwm  eii«M.     Not  ona  pat,  tniflK  not  Hn»  to  (urcnr  patMr;.  in  al- 

•f  Ibe  wipt»Kd  pTCntgBlJTM.  agaiuM  lh«  (a-  bxied  trig  poor  old  ps«  to  be  muraered ;  tn^ 


i    MJFiniHfd     ElTF..g_..,.„.  ^,„...„    .....     .- 

lb  ««Dnlj  iriu  aDOf  ht  bj 


■he  ireatji,  but  bad  opcniad  aoma  jnaTanoa  aliauMbauan(l,tlwkiii;pannittnJ  him  tab* 

apDn  the  subject.     Ttis  king,  at  a  nceliDi  an  iudietaUj  ilialRijeJ.     Hu  aobls  nplj.  KHa 

diawaukinaf  that  treaty,  hadaaluallragnad  tie  wh  urged  to  b«cara«  a  iiijipli^nt  U)  lb* 

kn^  it;  t>iii.M  the  Stacmiioa of  ii» aeteial  raitoiad  monimli, daterm to b« lememherad . 

k«Di(  bad  beei  long  and  li'  " " -j  ....■-  ..r 


i  beei  long  and  bla,  the  mei*  tlgn-  "  If  the  king  ds  aot  diink  h 

adi'iumed  to  a^jht  o'clock  the  neit  cenwd  for  bia  honour  and  hi 

. r     Th*  untortaaau  iiing  apprand  to    for  niT  lite.lheji  may  take  it.' 

par  ukI  with  ■eemiiig  goad-will  lowaida  ihera )  juaiieo,  poHef,  or  aipsdianey  ;  but  Chartea, 

ther  uticipBliog  Doiliin*  *la«  than  tba  eon-  had  Iw  MinivM  and  reaaoied  hii  power,  wotttd 

piaiion  of  tbr  Iraat; .     Bat  (be  Brrat  abawail  haie  tBonlatad  nora  marnia  to  llbeny  than 

tkat  Ihaj  wenaoiJualiliediD  [dacinjanj  re-  ita  ehanpioiw  aaartiaad  of  Uioae  to  toyaltj. 

Itance  upon  the   DMHwrah,  whu,  ii   appeara,  Lei  tba  itudeat  Imk  at  the  laeiK  )  not  through 

eMld  001  lely  opon  hwaalf     In  the  nighl  he  Humt'a  gUiiag,  m  Lord  ClarmdoD'a  tmuti- 

nceiTod  lettan  tiam  tha  qnran.  aMooneing  fill  apologjr.  bat  tfannigh  the   piit>lie  eirnta, 

n*)aeb  aid  at  band  :  and,  at  the  tiine  appoint'  alnta  pagiarB,  and  proeiadinga  of  iha  period 

•d  in  the  Bornni  for  that  purpoce.  the  kinf  Tbrn  lat  him  Ciuii  to  Ihatacoidr^d  dcediof  iha 

fafaaed  to  tiia  Uw  maty.     The  heiua  was  profligacj  of  oaa  aaa,  and  to  Ihoai-  iiutiniiing 

ailtiag  when  the  oein  of  the  nfnsal  irrind  ;  the  faiuiiy  of  Ita  othar ;  and  he  will  not  fail  to 

Aa^ipDiMiaentandreimtclaiidedeveiThroM'.  percHTo  that  Ih*   nbM<|Uent  re'uluiioh  ba- 

Tba  rnat  i*  too  wall \nown.  ~T1m  king  lost  aam*  neceaaary  to  the  preaerration  of  the  iiats 

bia  lit*,  but  he  was  not  murdered.     It  becanie  and  ixwple  i  and,  if  It  wa*  lo  neceaaan,  lh*B 

■  quMMD  of  *alf.pr«HrT«tiiin  and  of  power,  a  juatifinBtion  (or  the  leiisunoe,  rebellioD,  il 

aaa  Crooiwell  and  hi)  lupporlPia  prrTailed.  that  word  be  thought  >non  apnropiiala,  (^ 

If  M  bg  eoneeded  that  the  desth  of  the  (irat  poud  toihii&nilr.bacinniDgwithth*  laik«k 

Charlw  aball  i^hdy  be  called  a  munler.  hvw  wilt  b*  laad. 
■■r  tba  daitha  of  Lord  SialC^rd,  in  tb*  iubaa- 
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UMde  (3A).*'  Aliens  pay  t  lM;e;er  proportion  than  nWural  eubjecta,  whicb  i> 
what  is  now  generally  understood  by  the  aliens'  duty ;  to  be  exempted  froia 
wliich  is  one  princifMl  cause  of  the  frequent  appiications  to  puiliaments  ibr 
■eta  of  naturalization  (3G). 

These  customs  are  then,  we  aeft,  a  tax  immediately  paid  by  the  mer- 
chant, altlkough  ultimately  by  the  consumer.  And  yet  these  are  the  duties 
fell  least  by  4e  people  j  and,  if  prudently  managed,  the  poople  hardly  con- 
sider that  ihey  pay  them  at  all.     For  the  merchant  is  easy,  being  sensible 

he  does  not  pay  them  for  himself;  and  the  consumer,  who  reallj 
[*317]    'pays  them,  confounds  them  with  the  price  of  the  commodi^: 

ia  the  same  maimer  as  Tacitus  observes,  that  ihs  Emperor  Nen 
gained  the  reputation  of  abolishing  the  tax  of  the  sale  of  slaves,  thouglt 
El!  only  transferred  it  from  the  buyer  to  the  seller :  so  that  it  waa,  as  he  ex- 
presses it,  '^ remismm  magu spteie, quam  t>i;  ^uto,  cum  venditOT pendere  ju- 
btTet'iT,inparUmpreti\emptoribut  acertsctbat  («)."  But  this  tncODvenimce 
attends  it,  on  the  other  hand,  that  these  imposes,  if  too  heavy,  are  a  check 
and  cramp  upon  trade;  and  especially  when  the  value  of  the  commodity 
beara  Utile  or  no  proportion  to  the  quantity  of  the  duty  tmfxMed.     This,  in 

M  HM.  1.  II. 

<»)  In  iha  IBK  irer,  by  Ih*  ST  Cm.  III.  e.  kitirUa  imt  In  HpofMd  wMmuI  pffBMl  a( 
13.  raltfd  iha  canioliiliiuoii  wn,  all  the  rormcr  iai-j,  {jioTided  ibsy  an  rwitaHT  islirsd  u4 
■lalutea  Impoaing  dutiri  of  cuaioma  and  ex-     ahipped  ;  Jul,  on  failure  lEarcol,  ihc)'  are  idI>- 


repaaled  with  reprd  10  Iba  ijumif    ject  to  a  Aaij  of  V.  tOi.  p<rcn 

dut*(  ud  iba  tKo  boaka  of  nua    And,  to  prevaat  ftasda  in  (he  lepmentalion  al 

ulioned  I7  the  kiirnEd  judgs  itcre  declaicd    iba  lalue.  ■  Tary  aimplB  aud  n^nitiiblc  r>|ula- 


tuiaftlw  dut*(  Bod  Iba  ti 


to  be  of  no  avail  forth*  ratun^  bill  tS\  the  for-  lion  ia  pnaerlbed  by  ibe  net.  rii.  ibe  pRnina 

■eTilut)eawci«aaiiaolidaied,akd  «rer*  oi^r-  Iwahau  UnHelfdedua  the  talue.  and,  if  this 

•d  (0  be  paid  according  to  a  new  book  of  niu  ahoi^ld  appear  nol  to  be  a  fair  and  true  etii. 

anneied^ta  thai  alaiute.     Before  Ihi*  aM  waa  mato,  the  gooda  may  ba  sFtied  by  th«  praper 

panad,  11  eoutd  DM  ta  aa|^»aed  lha(  maaj  officer;  and  (bur  of  Ihe  DomnrilaHinRa  of  lb* 

penoTM,  beaide  cieiiaeiinn  and  cuatom-honav  cnataraa  may  dinct  (hat  the  owner  aball  b« 

•fficera,  could  ba  aciuaisted  irilh  lh<  dutioa  paU  tha  pric*  wbieh  ha  hiiBcIf  fliad  Dpon 

payabla  dhid  tha  diUmot  aitwiaa  of  com-  tbeat,>ntt*n  •drmoeaf  10 pv  «■(.  baaida* 

■Mraa.     Sir  Jt^  Sinolair  aara  thu  Freaoh  all  ih*  duly  Kbieb  he  an  baTe  paid ;  aad  th» 

wine  waa  liaise  to  Gftcan,  and  Flench  papar  may  ifaea  ordat  iIm  gooda  ts  ba  publioly  a^d, 

lo  r(nnren,diller«BtdiUiaa,  which,  of  OBBTM,  utd,  if  thsirniiae  uiT  aum  beyond  (Hut  *■■ 

Uj.wtdalj  diapMMd  in  ao  nmmj  vom  of  par-  paid  to  Ike  DWfwr  and  Iha  aobaaquaai  np«t< 

lia^eiiL     Bui  BOW,  b]>  ibia  •iceUanl  tnplOT*-  aaa,  on*  half  of  Iha  onrplua  ahaD  b«  paid  Ui 

Bient,  «a  can  imnedialely  find  iLa  duly  npon  tit*  oAcetwha  oud*  ch*  Miior*,  aad  IM  Mb*r  — 

Ihe  inportalron  or  •ipanalioB  •(  aay  aitiala,  half  to  Iha  piiUia  nniMa.    Thia  aUMI*  ia  ■< 

Of  what  ftieiaa  duly  say  comarKliw  i*  iwbjaet  nfni*  aasaaquaMie  la  Ih*  BoonierolBl  paitat 

10,  ia  an  alpb^ietical  laU*.    Bullion,  mal,  tb*  world;  itW  reduead  aa  importaol  aab- 

and  lonia  few  other  comiBadilioa,  nay  b*  in^  j*cl  titnt  a  parfocl  ehaa*  t»  miA  ■  plaui  aB4 

fon«>l  duty  free.  '  All  tfaa  aitid**  •anngnMd  SMvIe  Ibim,  aa  Ut  iadiaee  anry  frieaAo  Ua 

IS  Ibi  l^at  or  book,  of  bMi,  pay,  vpoa  im-  couHliy  Mrinah  that  aiaiilif  *jpei iwawla -rttm 

portalioD  or  eiporUltoa,  Ih*  aUB  IheiaiB  ape-  mad*  upOB   whcT   confued    and  •Mantled 

oified,  aeoordini  Ut  ihair  weight,  iuuibe>,flr  haaiiohetei'MU'at  *-** '-  —  *' 


aanr*.    Aad  all  Mb*r  good*  awl  ■wraka»       (36)  By  the  34  Cea.  III.  • 
diie.nnl  haingpanicular1y«MnierBtedoi'd>(-    petit  auitotn,  or   addilioDal  ...  , 
billed,  and  permitied  lo  be  imported  aad  uaed     (ooda  of  alieni  or  atnuigera.  aball  o 


.B  Onal  Britain,  ihall  pay  upon  inponatioa  eept  ibo**  w „.^ , 

STL  lOa.ptrcBU.  ad  HJona,  or  for  STeiy  lOOL  of  London.     The  eily  of  LondoK  atill  manaa 

of  the  ralue  thereof  i  but  aubject  U  a  dnw-  a  trifling  doty,  called  BeaTafe.en  tbefooda  af 

'     '"■'  -    -  -      "  "na.     It  iaaBodiaaBuigtiaipi^ie " 


:h  of  iUU,  ffT  cnt.  upon  oipo«talioiL     Very    i. .  _._,..  . . 

'"'—  payaduly  upoa  aipoiUitioo;     it  woald  b*  bonounble  Mlbe  «ily  af  LaadsB 

'     '  the  libanlity  of  1^  l^ulatam,  tmk 


lut  where  iW  duly  ia  nol  apecilied ,•  — 

bte*.  and  tha  expottatian  ia  not  prohibited,  all    M  lelinqniah 


Hr.ChriHlian<^ou1d.^ifMTinf,ba^^lified    bankrupt  aad  criminal  liwa.    The  multibilotw 

._,.._.   _  ^     .  ^ ,     _  . ._  now  coouiriaM  all  wonh  pi 

Not  the   reienne  lawa  only  rery     1114  lint  nia  nattiii  il  tbiinnjh  nuaj 

Iba  and  of 


en  obaerving  the  spirit  of  useful  eDmalidMiion  alatutei  icIaliTe  to  larceny  an  repaalad;     ..^ 

neK  abroad,  nol  a  little  perhap*  excited  by  one  ilaiute  Dow  eoouiriee*  all  wonh  praam 

hiniaAr.      Not  iha   reieiiQe  lawa  only  »ery  ''    "  "  ' 

Mack  paitahe  of  iia  iafluenca,  but  alio  Ihe 
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or  PERSONS.  aar 

:«,  gives  riM  >lao  to  smuggling,  wbick  dwn  b«comM  a  reiy  Incra- 
tire  employment ;  snd  iu  natural  uid  nKwtrea80naUepuniahm«nt,riz.  con- 
bcuion  or  the  commodity,  is  in  Buch  casea  quite  ineffectual  {  Lba  intrinsic 
ttlue  of  the  goods,  which  ia  aU  that  the  smuggler  hu  paid,  and  therefore 
■U  that  be  can  lose,  beii^  vory  inconsiderable  when  compared  with  hif 
prospect  of  advanlage  iu  evaduig  the  duty.  Recouiae  must  therefore  b« 
kid  to  extraordinary  punishments  to  prevent  it,  perbttpc  eveo  to  ci^ta] 
ones  i  which  dealroya  all  proportion  of  punishment  (/),  aud  puts  murder* 
en  upon  an  equal  footiag  with  such  as  oie  really  gtulty  of  no  natural,  but 
Uarely  a.  positive,  qSwob.** 

There  is  also  another  ill  consequence  attending  high  imposts  on  mer- 
chandize, not  frequently  considered,  but  indisputably  certain ;  that  the 
earlier  any  tax  is  laid  on  a  commodity,  the  heavier  it  falls  upon  the  con- 
someT  in  the  end  ;  for  every  trader  through  whose  luuids  it  passes  must 
have  a  prufit,  not  only  upon  the  raw  material  and  his  own  labour  and  time 
in  preparing  it,  but  also  upon  the  very  tax  itself  which  he  advances  to  the 
EOremmeut ;  otherwise  he  loses  the  use  and  interest  of  the  money  which 
he  so  advaocea.  To  instance,  in  the  article  of  foreign  paper.  The  mer- 
chant pays  a  du^  upon  importaiMn,  which  he  does  not  receive  again  till 
he  sells  the  commodity,  pernspa  at  the  end  of  three  months.  He 
is  tbcrefwe  equally  entiUed  to  a  piofit  upon  that  duty  'whicK  h«  [*318] 
pays  at  the  custom-house,  as  to  a  profit  upon  the  origiasl  price 
vtueh  he  pays  to  the  mwiufactureT  abroad,  tuid  considers  it  sooordingly  in 
ihfl  price  he  demands  of  the  atadoner.  When  the  statiotier  sells  it  again, 
he  re()uires  a  profit  of  the  prialer  »  bookseller  upon  the  whole  sum  advanc- 
ed by  him  to  the  merchant ;  and  the  bookseller  does  not  forget  to  charge 
Ihs  full  proportion  to  the  student  or  ultimate  consumer ;  who  ^erefore  does 
Dot  only  pay  the  original  dnhr,  by  the  profiw  of  these  three  intcnnediDte 
tiaden,  who  have  successively  advanced  it  for  him.  This  might  be  car- 
liad  much  farther  in  any  n«ohanical,  or  more  cemplieated,  tHavch  of 
irsde.  ^ 

/  II.  Directly  opposite  in  ita  nature  to  this  is  the  wcciae  duty,  which  is  an 
^  inland  imposition,  paid  sometimes  upon  the  consumption  of  the  commodi- 
^■ty,  or  frequently  upon  the  retail  satewwhich  is  the  last  stage  before  the  con- 
BBmp^OQj  This  is  doubtless,  impjftially  spelling,  the  must  economical 
way  oTtftxiiig  the  subject ;  the  charges  of  levying,  collecting,  and  manag- 
ing the  excise  duties,  being  considerably  less  in  proportion  than  in  other 
branches  of  the  revenue  (37).  It  also  renders  the  oommodity  cheaper  to 
the  conswner  than  charging  it  with  customs  to  the  same  amount  would 
do ;  for  the  reason  just  now  given,  because  generally  paid  in  a  much  later 
stage  of  it.  But,  at  the  same  time,  the  rigonr  and  artihraiy  proceeding* 
•r  excise  laws  seem  hardly  oompatible  with  the  temper  of  a  free  nstio*. 
For  the  frauds  that  might  be  committed  in  this  branch  of  the  revenue^ 
vnless  a  strict  watch  is  kept,  make  it  necessary,  wherever  it  is  established, 
to  give  the  oflicers  a  power  of  entering  and  searcliing  the  houses  of  such 
as  deal  in  exciseable  commodities  at  any  hour  of  the  day,  and,  in  many 
cases,  of  the  night  likewise.     And  the  proceedings  in  case  of  tranagrea* 

(/)  MtMMq.Sq.L.k.lS.fta 


Sir  J(**  SJwUir  kv  nlmilntsl  iliM    Ihu  tU  aiMHn  t ■■■■!■  tt  •oUntiM   the 


)h»  aKpoM  aT  ■■UmIwS  Uw  daliM  af.  •■ 


■t.  iBJ  Iks  bwd-tu  ba  Ihn  S^  MM.  md 


■a  t:  Co  Ogle 


IM  OP  ItlE  KKSTS 

afma  tn  bd  snmmKry  and  nddflR,  tb&t  b  him  may  b«  eonvictod  m  tw 
dayi'  time  in  the  penalty  of  mtny  ihoiuvid  potiodB  by  two  camfluuioiwra 
•r  juBtieea  of  lb«  peae*,  to  the  total  exchiiion  of  the  trial  by  jury,  and  dia* 

reg&rd  of  tbe  common  ]sw(8S).  For  which  tmooii,  tutugh  Locd 
[*31B]    'Clarendon  telta  us  (g),  Aat  -to  hia  knowledge  the  Earl  of  Bed* 

ford  (who  wa«  made  lord  treaanrer  by  King  Charles  the  first,  to 
oUlge  his  pariiamont)  intended  to  have  set  up  the  excise  in  Eng;land,  ^ 
ft  never  made  a  part  of  that  mforUinate  prince's  rennne  ;  being  first  m- 
trodoced,  on  the  model  of  lh«  Dutch  prototype,  by  the  parliainent  itself, 
after  its  rupture  with  the  crown.  Yet  such  was  the  opinion  of  its  genenl 
impopulsrity,  thaTwhen  in  1643  "sBpersions  were  cast  by  mslignaiil  per- 
sons upon  ihe  house  of  commons,  that  they  intended  to  introduce  excises, 
the  house  for  its  vindicalkm  therein  did  deelsre,  that  these  rumours  wero 
false  and  scandalous,  and  that  their  authors  shonld  be  apprehended  anil 
brought  to  condign  ptmishment  (A)-"  However,  its  oiiginsl  (■')  establish- 
ment was  in  1643,  and  its  prt^ese  wss  grsdual ;  being  at  first  laid  vpixi 
those  persons  and  commodities  wliere  it  was  supposed  the  hardship  would 
be  least  perceivable,  tit.  the  makers  or  venders  of  beer,  ale,  cider,  and 

Eerry  (A),  and  the  royalists  at  Oxford  soon  fcdlowed  the  exKnn|de  of  ihsir 
rethren  at  WsBlminster  by  imposing  a  similar  duty  ;  both  sides  piotetk- 
ittg  that  it  should  be  continued  no  longer  than  to  the  end  i^  the  war,  and 
then  be  utterly  abolished  {f).  But  the  parKamem  st  Westminster  soon 
aAer  imposed  ft  on  flesh,  wine,  tobacco,  sugnr,  and  such  a  muMlod*  of 
other  commodities,  that  it  might  fairly  be  denomidated  g^eral ,-  -in  pum- 
anoeof  theplan  laid  down  by  Mr.  Pymme,  (who  seems  to  haro  been  tho 
fittber  of  the  excise,)  in  his  letter  to  Sir  John  Moibam  (m),  signifying. 
"  that  they  had  proco^ed  i«  the  excite  to  many  particulars,  and 
[*320]  intended  to  go  on  farther ;  but  that  it  "would  be  neceossry  to  uaa 
the  people  to  it  by  little  and  littje."  And  aftenrards,  when  the 
nation  had  been  aeevstoined  to  it  fer  a  series'  of  years,  the  suooeeding 
chsmpions  of  liberty  boldly  and  openly  declared, "  the  impost  of  excise  to 
be  dte  most  easy  and  indiiflTarent  that  could  be  laid  upon  the  people  (n)  ;* 
and  mcoordingly  eontinned  it  during  the  whole  usurpation.  Upon  Kiiw 
Cbaries's  rettira,  it  having  then  been  long  established,  and  its  produce  weU 
known,  smm  part  of  h  wss  given  to  the  crown,  in  12  Car.  II.  by  vray  of 
iwrchase  (as  was  befive  observed)  tot  the  feodal  tenures  and  other  opproB- 


[)  Com.  Joun.  B  OcMSO.  In  |«nanL'    It  t>  untablT  thBrefon  k  > 

:.  mi_. 1-. ■ 1 — ._.r- .__.^    (h«  pillar  to- Mj.  PTinme,  »t»  WM  lilt 

,    GhuiCAllarDrihaaichequflrnndBrtlt^Ei 


idininlotiiul  niilory  [Ltmd.  ISM,  Ibl.)  Intbrmi  tw,  ctiuKtilarDT  ihs  sic 

tliM  K  WHint  mwrad  (briniihr.  1SU,l»>Mr.  Ilud,    Ltriclw.b.'. 

trytma.    And  It  inaus  ftom  Om  iOBmli  of  lb*       U|  Can.  Jown.  17  Unr,  IStt. 

MmnwiUitlutontbitlaftluhHHnMlVMlll-        (!)  lend. ClM. b. T. 

s«tf tstna  a— silw  n.tBWiHiffiitolM  — nf.        (a)  M  Har,  ISO.    Dofdala,  of  «•  TuiJSsa 

ta  eenfu-amc*  of  vUch  lb*  ctdH  wm  iftw  ISO. 

•■RbnMd.    BntKi.  PmuMwumtiiiiaintwi       (■)  Ord.  li  JLos- IMI,  c  90.     tcttM,n.    rML 

tf  pifUntMl  till  T  Not.  IHS  i  ud  puKlibtd  la  ISg«,e.U.    Bcstial.4Sl. 

1IH,  "  ±  pntaiUUrai  fiital  Iha  UInllI,  dslnU- 

(3S)  0e«  the  jnrisdiotlDnof  theDommiinoB-  Tmto  the  brnvfii  of  uiracAnl  in 

•niM  jaitiei*  tf  ihe  paun  in  am  of  ax-  iJm  D»n«|wnanl  sf  UttndoOT , 

eiK  in    Bum's  Jnitiec,  tills     BicIh.    The  yel  pcA^ia  il  ii  mm  thia  an  MpiiTalont  to 

pferaneaa  oT  Cho  uciM,  perhapc,  aiiat  bhto  Iha  ddUhi  at  h^,  Ibat,  bjliia  aomiror  tlw 

fa  apprehenikm  than  in  roHty.    Aatlonauid  eniu.itn' "^' — ■«— 

itinni  agiinal  •Ceen,  oaamia  ' 

iijoaa,  for  niacmdaot  ta  anbi 

J  nnij  haird  of  Id  Buorti  of  I 

linlj  anara  that  ■  bit  dsalsr 


■pptchenilon  tban  in  mKcj.    Aatlon*  uid  enfu,  itn  atniDodltj  <■  pisaaiiaJ  &«  m«By 

-  ■aantidna  agijnal  •Ceen,  MaminioDMa,  ilMmafU  addhftallaaa,  aa  Mparianaa  ItM  Aji. 

'Jnaijaaa,rar  niacmdaat  ta  anba  mms,  ^froradatsaa  irto*  *■«  ■■!•  aabisM  M  lfe« 

ttij  nnij  haird  of  Id  Buorti  of  law.    It  aaaiaa  k«i. 
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An ]Mri> of  tba honditiTy  tvranvB.     BnVfloni  hillMa)i%in]'tatb»pi«> 

MDt  tima,  haTeryninie  ma  beenafan  to  tin  pei^le  of  Englmd.  Itfcw 
■eTei^fllasa  been  imposed  on  atMndsnce  of  othw  cemmodHtw  in  tlw 
niKn  of  King  WilKsm  III.  utd  eraty  ■ocoeMlin^  prince,  to  nipport  the 
anoniKNisexpeMesoocBnowdby^awwavffiitkaooDtiBcirt.  Tfaiis brandiM 
■nd  otket  spirits  sre  now  oieised  st  Uie  distillery ;  printed  ailks  snd  linens, 
M  dx)  printer's  ;  staid  snd  hsR  powder,  st  die  mtiker's ;  gold  sod  siher 
»iie,  at  the  wiradmwer^;  plate  in  the  fasnds  of  the  vender,  who  pays 
fvnif  for  s  licencs  to  sell  it ;  Isnds  snd  goods  sold  bf  suction,  for  which  a 
IMMod-raie  is  psysUs  by  the  sucdoneet,  who  abo  is  charged  with  sti  bbiiu- 
al  duty  ibr  his  licence ;  and  cosohes  snd  othsr  wheel  ssRisges,  {at  which 
rtw  occupier  is  excised,  though  not  with  dM  aame  oircumsisdeea  of  arts- 
trnnr  Mrictness,  aa  in  most  of  the  tAar  instanosa.  To  these  wo  may  add 
cofloe  snd  tea,  ebocotaie  and  cocoa  paste,  for  wUok  Iho  dtity  is  pnid  by 
the  retailer;  all  artificial  wines,  cotnnionly  catted swoela;  pspersnd  paste- 
hoard,  first  when  made,  and  sgahi  if  stained  or  printed  i  imh,  as  before 
mentioned ;  rinegars ;  and  the  manufacture  of  glass  ;  for  «l)  which  the 
dnty  is  paid  by  the  mannfactnrer  :  hops,  for  wfaieh  the  pOTSon  that  gslhen 
them  is  answeraUe ;  csnAes  and  soa^  which  are  paid  Ibr  st  ibe  maker's  ; 
Malt  liquors  brewed  for  sale,  which  an  excised  at  the  bnwfeiy ;  eider  and 
perry,  at  the  vendM's ;  sad  leather  snd  shins,  at  ths  tanner's.  A)ist,whioh 
■ofriiend  lo  hie  covmry  woold  wish  to  see  fsfdnrtaereased. 

'ill.  I  Hoceed  Aerefoiv  to  a  third  doty,  namely,  tint  upon  salt  i    r*33}  1 


wUch  ir  anotb^r'  asdnct'bnnc'h  of  hlS  majes^'s  extraordinsry 
leTMipe,  uid  consists  in  an  excise  of  3«.  4d.  mt  bushel  imposed  upon  su 
•i^liy  sereral  statutes  ofKing  William  and  other  subsequent  reigns. 
ThA  IS  not  gmoially  called  an  excise,  boeane  ondar  ike  maaagement  of 
dilTerent  eomnnsaioners :  but  the  commissimins  of  the  salt  duties  have  by 
Mawte  1  Ann.  c.  31  the  same  powers,  and  snst  obasrvs  ^  same  reguls- 
dons,  ss  thosa  of  other  excises.  This  tax  had  usmUy  besa  only  tempe- 
niy  i  but  by  slataie  26  Geo.  II.  e.  3  was  made  perpetnal  (39),  (40). 

IV.  Another  very  considerable  branch  of  the  renoiie  is  loried  with 
|re^r  eheer^Iness,  as, Instead  of  being  a  burdenritis  B  masifest  advan- 
tage to  the  public  (41).  I  mean  die  post^iSice,  or  duty  for  the  csrrisge 
or  loners.  As  we  have  traced  Uie  original  of  lAe  excise  to  the  parliament 
er~Tfi43,  so  it  is  but  justice  lo  observe  that  thia  uaeful  invention  owes  tia 
fiiat  iegislativo  establishment  to  tho  same  sssembly.     It  is  true,  thers 

<3B)  Tba  dntT  U  now  ilniat  nominuL     A  If  ihc  whole  nwtrmt  ot  the  V.  S.,  ind  ■«<■ 

■MioDM  WiunlDeiaKma  igricultuTBl  pro-  luffleicnl  Man  la  pay  oW  Iha  miional  debt. 

<*■«,  MikM  mucli  la  fuilittta  tha  (fCM  !*•  Id  Nan-Yaii  dl  »ta>n  ra*J  tiid  prnoiiBl  u« 

dveiia*  of  Uiia  datv  i  bat  iu  uaa  in  Ikin  leapect  hiicd  tot  the  benaSt  of  the  ■UW,  id  Iha  com 

i*  ananf  at  tba  dicam  of  •eMDna  iwt  pBrfeallr  liaa  and  tomia.     Spaoilic  Uiaa  *n  aba  in 

'Hitler  _  poatdi  aunh  lalaiaa  tm: ' 

(Art.  I.  niea,g(Kidi 

lav  and  alata  and 


(40)  Tba  cdnalilDtioa  af  tb*  D.  S.  (Art.  I.     iuea,good(M>ldatMali«,lieenaM,aM.     Tha 
Sdct.  8,  4  l.)(i"a  Congreaa  powar  to  lavand    aute  ai 
aol1ac[taiat,3aIta«,  impoatt.  andaieiam;  alao     York  ti 


,_attheU.8.(4  1.);  ■riouf  alae  M»aiiiift.iiriaM  thty«faa«ia«j 

AMBOMpkUiBnnatlMTdinatlubalaM,  af  raal  aMaw  of  tha  value  of  SHAiilt.  «ar 

anboa  in  pHuaatiao  M  the  c«bim  of  popul*-  tut  absva  all  dabu  and  isranbtaneaa. 

tig<ioftb*anm*18lMaa(SMt.St4«.);M>d  (41)  Althayi  poalaca  ba  wuh  inerau«l 

tbMBDMaarAnbelaidaautiBlBaeipartad  siaaa  iIm  periad  at  wfcieh  lb*  ooauMMatar 

Son  a^  aMs  (4  S>     Al  pMHBl  tba  V. ».  inala,  jrM    Iba   dialani   poM^aa   aannoi   ha 

a0aa«B»<vM.MdMM«aBin9afladndi  <n»id  awandaiate.     Tba  poaUga  upon  thr 

~              itlMr  antk  vba  bnwa  of  aoUisn  a>d  aailan  M  aaitioa,  la 
alwsMuawfaal. 
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to  tnT«l  wqwdiiioiw^,  tad  lo  .t 
upan  BpMuai  -DocMions.  King  Jroim  I.  origiakD^  erected  a  post-offio* 
under  the  cMlrol  of  OM  MeUhew  Do  QueMer  or  De  I'fiqueMer  fer  ilw  - 
oonve^uwa  of  leHon  lo  wd  Iram  foreigii  pula ;  which  office  wu  ftfter> 
w»d«  ckimsd  by  Lord  8unbopa(e),^  was  eoafinned  ud  oontiiiued  M 
WUIiam  Fnxall  and  ThoiBH  WiiJwriBgs.t^  King  Cbxim  t.  a.  d.  16S3, 
(or  the  batter  eooonModaiioo -of  Iba  fiagtiBh  merchuN  (p).  In  1635, 
the  eftmn  pciaco  araoled  a  iotlep<offio»  for  fin^aad  and  Scotland,  under  the 
direcUua  of  the  eane  TbOnu  Wiiberinga,  aod  Htiled  oertain  rates  of  poet- 
age  (?) :  but  thia  extended  on^  to  a  few  ef  the  principel  nnde,  the  tunea 
of  canity  were  uncertain,  tm  the  HMtnaatera  «n  eaoh  road  were  i«- 

quired  U)  funidh  the  mail  wiut  horaee  at  dke  rale  of  !t^.  a  ngle. 
[•332]    *  Withaiinga  waa  awaieedad.  tm  abuaea  in  lh«  enrtion  of  both  hia 

olficeai  in  1 640 ;  and  ihty  were  aequeaiered  into  the  handa  of  Phi* 
lip  BuriaBMoky,  to  be  exeniaed  uader  the  one  and  orenigfat  of  the  king^ 
ptiacipal  aaonlary  of  alate  (r).  On  the  btaaking  oat  of  the  eiril  war, 
great  confuaiow  and-intempliana  vere  neeeaaMrifyeccaaloned  in  tAe  con- 
duct of  the'lelUr-ottce.  Ami,  aboni  thai  timet  tlte  oodine  of  the  preaent 
pore  extended  and  ngidar  plan  aeenM  to  bare  beea  conceived  by  Mr. 
Edmond  Prideauz,  who  waa  q^Kiinied  aiionief-geneiral  to  the  conmoB* 
wealth  after  the  nmidet  of  King  Charlei,  He  waa  chaimwn  of  a  com* 
mittee  in  1643  for  eonaidering  what  latea  ahoold  be  set  i^nhi  inland  let* 
tera  («}  j  and  aAeiwaida  ej^Hunted  postmaster  by  an  ordinance  of  both  the 
houaea  (<)r  in  tiw  execntioil  «f  whioh  office  he  firat  eetaUiahed  a  wUf 
conveyance  of  kMem  into  ett  pacta  of  the  notion  (u);  thereby  aaring  to 
tha  public  the  ohaige  of  niaintauung  poatnissteia  to  the  amount  of  7(XKU. 
ptr  amntm.  Andf  his  <nr»  eotakimeBii  bong  prabably  Tory  oensideraUe, 
the  connnoB  comoil  of  Londoa  endeai'onred  to  erect  anodier  post-office  in 
opposition  to  hie ;  till  obecltedl^ateaoIatioaofthehouBeof  cominona(n), 
declaring,  thai  the  office  of  poatataaWc  ia  and  on^  to  bain  the  sole  power 
and  disiwaal  of  the  parlianeBt.  This  office  waa  afterwards  farmed  by  one 
Manley  in  16M  It),  But,  in  16S7,aiegu]aip08t^ffice  waa  erected  by 
the  autboriiy  of  ibe  pcoteetoi  and  hia  pariiament  (42),  upon  neariy  tbe 
same  model  as  has  be«i  ever  aince  adapted)  and  wiib  the  same  rates  ot 
poatsge  as  ceotinued  till  the  rmgn  of  Queen  Anne  (y).  After  the  reston* 
tion  a  similar  office,  with  some  imprarerqents,  was  established  by  statute 
12  Cai.  U.  c.  35,  but  the  rales  of  letters  were  altered,  and  some  faithw 
legolaliona  added,  by  the  Btalatea  9  Ann.  o.  10,  S  Oeo.  I.  0.  31,  36  Geo. 

(t)  LMch.  it«.er.  (n  mi.  T  snt  lOM. 

^^^U  Rn.  Im.  W.  (■)  IHd-tl  Hu.  IH>. 

tfilM.tM.    M  Bn.  in.  (■>  'ML  M  Hu.  ISta 

(rt  n  Ryai.  4M.  (■>  leoMk  US. 

M  Cpoi.  Jonni.  nH u.  IStt.  (|i)  Com.  Jowa.  ■  Jm*  IWT.    ItnUftllL 


_. ..  «  iDd  pn**Bt    Hihoiiiy,  h«  (hdl  foiMtt  9 

maitj  imngarooM  tiii  winkad  iii|ii«  tgaisM    Urn  el  imtm  mf  fnmra  • 
ik  eoawDawmbk'  nO-offiM.    tJiw.«.iah 


(io«Hi(Bi.. _.       _ 

-^ a  umUt  ^  nspaaUM  -■..-•: 

i<  Min  aoatiaued ;  f(N,tg[.a 


rf  Ik*  kin^ia  aadiT  ^  nmaaUM  €l  mt   pualt*  bat  liam  wb*  a 
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n.  c.  13,  ft  OtM  in.  c.  25,  wid  7  Gso.  III. «.  W(43),*^uid>|Knal()«  wen 
MMtad  inordertoconSnethe  Gurikgsof  I«MntOth«  puUic  officQOMljt 
ucapt  in  aome  faw  case* : '  &  proviBion  wtucfa  U  sbaalntaljr  neces- 
tuy  ;  Cot  nothinf  but  *Ai  exctiMire  rigbt  on  tiippvit  an  oflioe  [*323] 
«f  thifl  aon  :  niiin)'  rirsl  in<lepwidBiit  officM  would  aaij  aerre  to 
nin  one  another.  The  privilege  of  loners  eonung  [|M  of  poata^,  to  tati 
horn  mombera  of  paTliament,  waa  daimeVl  bf  the  booM  oT  ooamionH  hi  1S6D, 
wlien  the  first  legal  settloiaent  bf  the  preoent  poot-offiee  waa  made  (>] ;  but 
aftnwtrds  dropped  (a)  upon  a  priTato  aaaniBnoo  from  tbo  cnwn,  that  thia 
privilege  ahould  be  allowed  the  ntemben  [b)  (44).  And  occordiigly  o 
warrant  waa  c<»iBtantly  isaued  to  the  poat-maator-genetsl  (e),  directing  the 
allowance  thereof,  lo  the  eictent  of  two  onMoa  in  weight :  till  at  length  it 
waa  expressly  confirmod  by  statute  4  Geo.'  HI.  c.  24 ;  whkh  adds  many 
new  regulations,  rendered  neceaaary  by  the  great  abnaaa  crept  into  tM 
practice  of  franking  (49) ;  whereby  die  amnal  atnonnt  of  franked  letten 
had  gradually  increased,  from  38,0001.  in  the  year  1715,  to  170,700i.  in 
the  year  1763  (d).  There  cannot  b»  devised  a  more  eligible  method 
than  this,  of  raising  money  upon  the  Bubjeot:  fwthetein  both  the  goven^ 
roeni  and  the  people  And  a  nnitual  benefit  The  ^^emment  ac^res  a 
la^e  revenue  ;  and  the  people  do  their  bnafneaa  wHfa  gresier  ease.'espe- 
ditran,  and  cheapness,  tnan  they  would  be  aUe  to'do  if  no  sueh  tax  (aad 
of  coiuve  no  anch  offioe)  existed  (40). 


II  niA  IS  xpt.  rm. 

■  (or  n(ulHiD(  tk*  ur  thill  ba|miMBtb«pan«iUeBf  Am  pboa, 

-e  41  0.  III.  o.  T.  M  thu  it  iDkT  b>  (ant  on  iba  do*  upon  i^biA 

:.  :.  .,-.-j        .  .  J  -  , L.,,  ^  ^iij^ 

..    hri.  li)M.p.I6,H  eiuiaw,  sad  piorM  dinotad  U  Kin  when  hi  ibkll  aaMallf  baat 

wlwl  ari(iiMD)'  ware  iha  Knlimnnli  of  tk*  tbc   dalivsrjr  ihanof:  or  to  hii  raiidcDM  •■ 

two  hoiMM  mpaciiu  Itiii  jinTilrga.     "  Co-  London,  or  to  ths  labbf  of  hii  houM  of  pM- 

ImwI  TiW*  rapwtad  l£(  WU  for  iha  aeltlKntnt  liannu.     And  If  n»f  panon  (hall  fraadulant- 

of  tha  |i»i4lEea,  with  lbs  unandimnU:  Sir  It  oauDUcrail  ar  dt^  iiieh  lupanoription,  tM 

Walter  Curie  dalinrad  ■  nrorian  For  ihs  lal-  i1»11  bajfuUiyorrelony.andihatltwtniupori- 

tn«  of  all  numbcn  of  ptrliament  In  go  fnm,    ed  for  nrai — 


„ aininfi  Bit  Henaaa*  Fineh  aaid,  .     1411}  liirH  doMtwiDadao  1oD|  ago  ■>  ib* 

It  waa  a  poor  tvTidicamtpimiia.  vul  ttlaw  iSt  13  W.  [[[.  bj  three  of  Iba  judgaa  of  tha  oouit 

kmtmr  wf  Or  *Mni     Mr.  Prrnrt  *))nk<  aim  n(  King'i  Bcnob,  Ihoogk  eonlmn  to  t)m  per- 

•(WBit  Iha  proTiio :  Mr.  Bunckler.  Mr.  Boa-  ttnieiou  opinion  of  Lord  C.  J,  Hoh,  Ihat  no 

CBwen,  Sir  Oeoire  [>>*ning,  nnd   SfrjrtM  aBiion  eauld  lie  iralaUhied  unimi  th«  hmI- 

Charlum,  lor  ii ;  the  liiler  mT'ne- '  1^'  <""">■  mHlar^genenl,  for  iha  tcM  oT bilti  or  aitiaTaa 

«a^  Ictiera  weni  free.'    The  q«f« lion  bciuj  leht  In  letiera  br  Iha  poiL     1  Ld.lUvn.<Ut. 

■■lied  fcr,  Aa  annker.  Sir  Hirholll*  Grim-  Csnyu.    IDO,  ke.      A    aimilfr   action   WB 

Mone,  waa  unwilling  lo  pnt  il ;  mying,  it  mat  brougk  tgunn  Lord  Le  Desponeer  and  Mr. 

•nkwd  af  if :  nenilhetea.  the  pm*iH>  wu  CilnerM.    pofttmaatan'ieaerBl,   In    ITTS,  and 

carried,  aod  m\da  part  oT  the  bill,  which  *o  (he  non-IUhilrer  of  <hcn   nfficen  BKemt  aa 

•tdared  to  be  tngnwaed."     This   pruTiw)  tha  fiilly  ealahliahed  a*  )f  It  had   t>een  derlntvd 

lordi  diiigreed  to,  and  lell  it  onl  of  the  hlllj  by  tba   full  authotilj  of  ptrliunenl.     Catp. 

mDd  th*  cvntDon*  tgiud  lo  their  unendnwnt  7S4. 

1  Out.  ea.  For  Itili  reofon  il  t»  racowmended,  by  tha 

(W]  And  that  flw  grmt  loM  to  the  pnlille.  ■eeretarr    of  Iha    pMI-offics,  to    eat    banE. 

ie*niueb;A*eirref>eof  ihit  |niTilF|;e  mi^tht  notea,  and  to  aenrl  one  half  at  a  liroe.     Tlilt 

be  farther  diminiahed,  the  S4  Oeo.  III.  nii.  S,  hi  the  only  aafe  mods  of  (endinr  bank-nom, 

m.  3t,  pRifide*.  thai  no  letter  nhnll  n  free,  nti-  at  ihn  hank  would   nerer  pny  llie  holder  Ol 

Wa>  the  Dwmber  ahall  writ^  the  uhole  of  tha  that  half  whicli  had  bean  ftiudutontt*  alitaia- 

•Dpancriiitiim,  and  ahall  add  hia  own  nanis,  ad. 

vndtHtof  the  p<M4own  from  which  the  let-  Pixtmutera  an  boand  to  deliTai'ihe  let 

tfK  ir  tBlMHlBd  to  be  aani,  ami  the  day  of  the  tera   to   tha    tnbnhiiaiiia  of  a  sounti^  town, 

■artk  IS  wotA  ar  length,  bealdc*  iba  year,  within  the  ntuil  and  eatabliahed  limlli  of  tha 

«fc:db  Mqr  ba  ta  fifana ;  tad  unlaaa  the  let-  nwn.  witbool  an;  addition   la  tb  iHa  et 
(O)  Btu  Hov.  B.  (a)  It  tha  Md  oTtha  ToL  B.  L 
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T._^jBftIibAaGh  of  th«  perpetual  Teresne  conriats  in  tlwvtunp  dub«i, 
■jlicll  ^re  a  tax  iiDposed'iipon  iitl  ^parcllinenl  Biicl  paper  whflteOA  anylegjl" 
proceed  ings,  or  grivats  instruiafipBJit.aliiioat  anj  naiure  ^whStSCSKCS** 
wHt^Tau'g,  alao  upon  licences  for  retailing  wines,  lettini  Kursea  to^ui^ 
P^J.ana  fer certain  other  pviposea ;  and  upon  all  ftlnunacKa, newapapen, 
adrenJMinaita,  cards,  dice,  and  pamphleu  ctmtsining  lesa  thsn  six  aheeta 
of  p^r.  Tbeae  impoats  are  very  rariMu,  accor^ng  to  the  nature  of  ibm 
thing  stamped,  rising  gradually  fnm  a  penny  to  ten  pounds.  Tbia  ia  alw 
a  tax,  which  though  in  some  instances  it  may  be  heayily  felt,  by  great!/ 
faicTeaaing  the  expense  of  all  mercantile  as  wdl  as  legal  [«>ceeding8  (49), 
yet,  if  moderately  in^MSed,  is  of  service  to  the  public  in  general,  tnr 
[*334]  authendcaiing  'instrumeBts,  and  rendering  it  much  mora  difficuU 
than  formerly  to  forge  deeds  of  any  standing ;  since,  as  the  officeiv 
of  this  branch  of  the  revenue  vary  their  stamps  frequently,  by  marks  percep- 
tible to  none  but  themBelres,a  maa  that  would  foige  a  deed  of  King  William^ 
time,  must  koow  and  be  abls  to  cotmi^eil  the  stamp  of  that  date  also.  In 
Prance  and  some  other  conntiies  the  duty  is  laid  on  the  contract  itself,  not 
on  the  instrument  in  which  it  is  contained ;  (as,  with  us  too,  besides  the 
■tamps  on  the  indentures,  a  tax  is  laid  by  atatute  8  Ann.  c  9,  of  6d.  in  the 
pound,  upon  every  apptentice-fee,  if  it  be  fiO'-  or  under  j  and  It.  in  the 
pound,  if  it  be  a  greater  sum ;)  but  this  tends  to  draw  the  aubject  into  a 
thousand  nice  disquisitions  and  dispvtea  concerning  the  nature  of  his  con- 
tract, and  whether  taxable  or  not ;  in  which  the  farmers  of  the  revenue  are 
snre  to  have  the  advantage  (e)  (iVO).  Our  general  mediod  aoBwen  the  pvr- 
poaes  of  ihe  state  as  weU,  and  consults  the  ease  of  the  subject  much  better. 
The  first  institution  of  the  stamp  dwiea  was  by  statute  S  and  6  W.  and  AL 
c.  31,  and  they  have  since  in  many  inataooes  been  increased  to  ten  times 
their  original  amounL 

VI.  A  sixth  branck  if  the  duty  upon  boosea  and  win^pws.^  As  early 
as  the'^conquest,  mention  is  made  In  domesday  book  of  furhage  or  fiiage, 
vulgarly  called  smoke  farthings  ;  which  were  paid  by  custom  to  the  king 
for  every  chimney  in  the  honae.  And  we-  read  that  Edward  the  black 
prince  [soon  after  hia  successes  in  France)  in  imitation  of  the  English  coa- 
tom,  impoaed  a  tax  of  a  florin  upaa  every  hearth  in  his  French  domi- 
lUDDB  (/).     But  the  GiM  p«liamentery  eatablishment  of  it  in  EngUnd  was 

(«)Bp.o<l-b.iia.a.a (/]  llad.pa.Hhi.>ia.<W.Sii«l».Otw.«ir.fb^fc 

'^  SCM.    fOi  Borain  tlwn  ba  inyprinl*  1(M«  bona 

poM  on  ■  poit  ro^.     J4. 1990,  tto.  nnd  306C 
■novMl        (48)  Am  for  osirjring  m  the  boiinen  of  a 


SbHj'iI^n,  IMS.  Fnnk-    connlt;  buker, 


Baniu  ind  of  tha  Hosie  of  BrprawDtaiiTw  isfi  an  na  lannr  arcoMur  i  bai  jet 

durini  their  ■tlnwlinn«  U  CongWM,  >iu]  lor  swpl  Ui  n  wStrod  to  imuin ;   oiw, 

n  ity  bttan  and  kftBmrdi :  la  Ibe  alaifc*  vautiMi*,  and  oftanar  aaOTanod  ro  rnadalaal 

■ad  pretidini  tdSotTtof  thoM  hoiiM*;  totb*  pwpoaaa,  ia  aotlo  b»  toani  in  '' 

hsad* of  the dapwtowMs. W poMmnuis, sod       (U)ItMe(--"    ^        ■ 


la  of  the  daputowMs.  W  poMi 
•  olbcra.    Printan  of  ncwi 


ii  eoDiidand  *  nila  ik  a 


lie<nM|ier  M  anr  olhar  pnnirr  fraa     in  JaToor  of  iha  re 

-  -,>.     No  ftage  ac  olhar  nhiela  ihM    ablt  lo  good  potior  ui 
Pfutariv  pnlbrms  Inpo  on  ■  poat  mail,  or  mad     but,  Iktoiu]  that,  vhioh 


panlial  to  it,  can  eoaTCy  tattara  i  not  a 

~~ia  ptyingTi^larijon  a  watM  daolaroci  w  iw     ku  uuuuv  auiuiMtv  jn  uui  uuuj». 
MM  route,  euapt  luton  rahiiai  to  tka  aai- 

•  Bat  ^rtMand  poata|o  is  bow  hpllr  ^siiod.  vharo  tha  naaif  9r  r«aida>  wiiSmtf  (Mh 


■a  t:  Co  Ogle 
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Hj  itatuto  13  tai  14  Cu.  II.  c  10,  whereby  an  hereaituy  revvaiw  of  1U 
foi  every  heuth,  in  all  housea  paying  to  church  and  poor,  was  granted  t* 
the  king  for  ever.  And,  by  aubaequent  alatutea  for  tne  more  regular  ai 
Masmeut  of  this  tax,  the  constable  and  two  other  substantial  inhabiumt^  of 
the  pariah,  to  be  appointed  yearly,  (or  the  surveyor,  appointed  by  the 
wown,  together  with  auch  conalable  or  other  pubUc  officer,)  were, 
•nee  in  every 'year,  empowered  to  view  the  inside  of  every  house  [*325] 
in  the  parish.  But,  upon  the  revolution,  by  statute  1  W.  and  M. 
it  1,  c.  10,  hearth-money  was,  declared  lo  be  "  not  only  a  great  oppression 
to  the  poorer  sort,  but  a  badge  of  slavery  upon  the  whole  people,  exposing 
vtery  man's  bouse  to  be  entered  into,  and  searched  at  pleasure,  by  persona 
unknown  to  tiim  ;  and  therefore,  to  erecl  a  lasting  monument  of  their  ma- 
jesties' goodness  in  every  houae  in  the  kingdom,  the  duty  of  heanh-money 
was  taken  sway  and  aboliuhed."  This  monument  of  goodness  remains 
among  ua  to  tlus  day:  but  the  prospect  of  it  waa  somewhat  darkened, 
when  in  six  years  afterwards,  by  statute  7  W.  III.  c.  18,  a  tax  was  laid 
iqKtn  all  houaes  (except  cotiaees]  of  2j.  now  advanced  to  3.>.  per  annum, 
and  a  tax  also  upon  all  winoowa,  if  they  exceeded  nine,  in  such  houae. 
Which  ratea  have  been  from  time  to  time  Ig)  varied,  being  now  extended 
to  all  windows  exceeding  six  :  and  power  is  given  to  surveyors,  appointed 
by  the  crown,  to  inspect  the  outaide  of  houses,  and  also  in  pass  through 
any  house  two  days  in  the  year,  into  any  court  or  yard,  to  inspect  Ihe  win- 
dows there.  A  new  duty  from  6d.  to  It.  in  the  pound,  was  also  imposed 
by  statutes  18  Geo  III.  c.  26,  and  19  Geo.  111.  c.  59,  on  every  dwelling- 
bouse  inhabited,  together  wi^  the  offices  and  gardens  therewith  occupi- 
ed :  which  duty,  as  well  as  the  former,  is  under  the  direction  of  the  com- 
missioners of  the  land-tax  (51). 

Vil.  The  seventh  branch  of  the  extraordinary  perpetual  revenue  is  a 
duty  of  21f.  per  annum  for  every  male  servant  retained  oj.e.f  ployed  in  the 
■event'  capaciuea  specifically  mentioned  in  ihe  act  of  parliament,  and 
which  almost  amount  to  an  universality,  except  such  aa  ace  employed  in 
husbandry,  trade,  or  manufactures.  This  was  imposed  by  statute  1? 
Geo.  III.  c.  39,  amended  by  19  Geo.  III.  c.  59,  and  is  under  the  manage- 
ment of  the  commissioners  of  the  land  and  window  tax  (52). 

VIII.  ^p  ejightb  branch  is  the  duty  arising  from  licences  to  hackney 
coaches  and  chairs  in  LOfl^dn,  atid  Ihe  ^a'ris  adjacent. .  In  1654  two  hun- 
dred hackhey'coac'hcs  were  allowed  within  London,  Westminster,  and  six 
miles  round,  under  tlie  direction  of  the  court  of  aldermen  [h].  By  statute 
13and  14  Car.  11.  c.  2,  four  hundred  werelicensed  ;  and  the  money  aris- 
ing thereby  was  applied  to  repairing  the  streets  (i).  This  number  was  in- 
creaspd  to  seven  hundred  by  statute  5  W.  and  M.  c.  22,  and  the  duties 

^  BtU.  10  Owi.  U.  e.  1    llOw.n.Kta    >       (llS«taU.m. 


WbekMis 
»,  ihrwdutiM  tn  ndaead  ■  miHalr. 
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vested  in  the  cromi :  uid  by  the  stttme  9  Ann.  c.  23,  and  Other  «obM- 
queat  titatuies  fbrtheii  government  {j),  there  are  now  &  thousaad  licensed 

coaches  and  four  hundred  chairs  (93).  This  revenue  is  goretatd 
[*336]    by  commisaionera  of  its  own,  and  'is,  in  truth,  a  benefit  to  th« 

subject ;  as  the  expense  of  it  is  felt  by  no  individual,  and  its  na- 
cesaary  regulations  hare  established  a  competent  jurisdiction,  whereby 
vary  refractory  race  of  men  may  be  kept  in  some  tolerable  order  (54). 
IX.  The  ninth  and  last  branch  of  the  Kiii)lf's  extraordiiiaff^^parpftual 
revenue  is  ihe  du^  npon"pJ?^a  and  pensions  ;  conjiatjfLg.in  an  annual 
^pftlMl'dflj,  HI  ffie  pound  {over  and  above  all  other  duties)  (A),  out"^ 
dlTVaTaries,  fees,  and  perquisites,  of  offices  and  pensioiia  jiav/ibte  by  tha 
crown,  exceeding  the  value  of  iOO(,p«r«WMttB.  -J  This  highly  popular  tax- 
ation was  imposed  by  stalnte  31  Geo.  II.  c.  22,  and  is  under  the  direciioD 
of  the  commissioners  of  the  land-tax. 

The  clear  neat  produce  of  these  several  branches  of  the  revenue,  atlei 
all  charges  of  collecting  and  management  paid,  amounts  at  preseut  an- 
nually to  about  seven  nullions  and  ^ree  quarters  sterling;  besides  more 
than  two  millions  and  a  quarter  raised  by  the  land  and  malt  tax  (&S). 
How  these  immense  sums  are  appropriated,  is  next  to  be  considered.  And 
dims^llMil  anJorTncipally,  io  the  payment  of  the  imeresj  of  the  national 

dfebts.-      ■    ■  -^ "  .         .       .    .- 

^*^  6rder  to  take  a  clear  and  comprehenrnve  view  of  the  nature  of  tlua 
aadonal  debt,  it  must  first  be  premised,  that  after  the  revolntion,  when  oat 
new  connexions  with  Europe  introduced  a  new  system  of  forei^  politics 
die  expenses  of  the  nation,  not  only  in  settling  the  new  estabUsbment,  but 
in  maintaining  long  wars,  as  principals,  on  the  continent,  for  the  security 
*  of  the  Dutch  barrier,  reducing  the  French  monarchy,  settling  the  Spanisn 
succession,  supporting  the  house  of  Austria,  maintaining  the  liberties  of 
the  Germanic  body,  and  other  purposes,  increaaed  to  an  unusual  degree : 
insomuch  that  It  wae  not  thought  advisable  to  raise  all  the  expenses  of 
any  one  year  by  taxes  to  be  levied  within  that  year,  lest  the  unaccustomed 
weights  of  them  should  create  murmurs  among  the  people,  tt  was  there- 
fore  the  policy  of  the  times  to  anticipate  the  revenues  of  their  posterity,  by 
borrowing  immense  sums  for  the  cutr^t  service  of  the  state,  and  to  lay  no 

more  taxes  upon  the  subject  than  would  suffice  to  pay  the  annual 
[*327]    interest  of  the  sums  so  borrowed  :  by  this  msans  converting  the 

principal  debt  into  a  new  species  of  property,  transferable  from  one 
man  to  another  at  any  time  and  in  any  quantity.  A  system  which  saeioa 
to  have  had  its  original  in  the  state  of  Florence,  a.  d.  1344  :  which  go- 
vernment then  owed  about  60,000^.  sterling  :  and,  being  unable  to  pay  it, 
formed  the  principal  into  an  aggregate  sum,  called  metaphorically  a  mmmi 
or  bank,  the  shares  whereof  were  transTerable  like  our  stocks,  with  interest 
at  five  percent,  the  pricea  varying  according  to  the  exigencies  of  the  state  (/^ 


(52)  Am'    ■nbtrauently,  ehBrioIi    mod  ea-    proprislora  pui  •  Ui  or  ^.  ■  w«ek. 

.^_,...v..- ..„-,•! — J  ""(S;)  ^-..rr.: , ._  . 
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OP  PER80N&  iit 

Tbw  p*Hcy  td  th«  Engluh  pvUuiieDt  Idd  the  routitlaUon  of  what  is  ctU 
ed  Uw  DBtioBkl  debt :  fat  a  few  loDg  umuitiee  ciealed  in  the  reign  ot 
Cbutw  II.  will  hardly  deaerve  that  name.  And  the  ezample  then  aet  hai 
beat  BO  ckwely  followed  during  the  Iwig  wan  in  the  leign  of  Queen  Anna- 
■ad  BiiK«,ibat  the  capital  of  the  notional  debt  (funded  and  unfunded)  amount- 
ed, at  Uie  close  of  the  eeesioo  in  Jtme  1777,  to  about  an  hundred  and 
ihiny-six  millions  (A6) :  to  pay  the  interest  of  which,  together  with  certain 
onnuitius  fw  lives  and  yeus,  and  the  charges  of  mansgemeot,  amoHntiiig 
•nnually  to  upwards  of  four  millions  and  three  quarters,  the  eximordiiiary 
levenueB  just  now  enumerated  (excepting  only  the  land-tax  and  annual  malt* 
lax,)  are  in  the  first  place  mortgaged,  and  made  perpetual  by  pailiamenl. 
Perpetual,  I  aay ;  but  still  redeemable  by  the  same  authority  tlial  imposed 
tbem:  which,  if  it  at  any  time  can  pay  olTlhe  capital,  will  abolish  ihoae 
taxes  which  are  raised  to  discharge  the  interesL 

By  this  mesne  the  quantity  of  property  in  the  kingdom  is  greatly  in* 
creased  in  idea,  compared  with  former  times  ;  yet,  if  we  coolly  consider  it, 
not  at  all  increased  m  reality.  We  may  boast  of  large  fortunes,  and  <)uaa* 
titles  of  money  in  the  funds.  But  where  does  this  money  exist !  It  ex* 
ists  only  in  name,  in  paper,  in  public  faith,  in  parliamentary  security  j  and 
dint  ia  undoubtedly  sufficient  for  the  creditors  of  the  public  to  rely  oo. 
But  then  what  is  the  pledge  which  the  public  faith  has  pawned  for  the  se- 
curity of  these  debts  1  The  land,  the  trade,  and  the  personal  industry  sf 
tW  subject ;  from  which  the  money  muet  arise  that  supplies  the  several 
taxes.  In  these  therefore,  and  these  only,  the  property  of  the 
poUic  Vreditois  does  really  and  intrinsically  exist ;  and  of  course  [*336] 
tfae  land,  the  trade,  and  the  perBona]  induatry  of  individuolB,  are 
diminished  in  their  true  Tslue  just  so  much  as  they  are  pledged  to  answer. 
If  A.'s  income  amounts  to  100/.  per  annum  ;  and  he  is  so  far  indebted  la 
B.  that  be  psys  him  dOI.  per  wutitm  for  his  interest ;  one  half  of  the  value 
of  A.'s  property  is  Irtneferred  to  B.  the  creditor.  The  creditor's  property 
exists  in  ine  demand  which  he  has  vpoti  the  debtor,  and  no  where  else; 
mnd  the  debtor  is  only  a  trustee  to  his  Creditor  for  one  half  of  the  value  of 
bis  income.  In  short,  the  property  of  a  creditor  of  the  public  consists  in 
ft  certain  portion  of  the  national  t^es :  by  how  much  therefore  he  is  the 
noher,  by  so  much  the  nation,  which  pays  \hot»  taxes,  is  the  poorer  (37). 

(3<)  Tb*  nUimd  debt  is  ITM,  prarioa*  to  uunaailian.  eeiu,  &a.  I»d  been  oollMMd  ts- 

ritt  t^n«h  ukr,  mi  lifiBUpOOL ;  intanit,  icLbar.  ■»(  ihrswn  into  iba  mi.  b«idri  lbs 

UfiUMOL  1dm  teeruins  rrmi  t)w  dniruBiidn  at  ntuir  W 

In  Janauy  17TS,  b«fbi«  Ihe  Amehewi  utr,  it<  nml  prailucnin  hamli.     Whin  thii  pio- 

Xwu  133M4J)0W. ;  inteml.  4.111,000/.  penj  i>  consumed,  tl  nenr  Ban  U  niri«r«^ 

In  17W,  pnvioui  to  which  Ihe  whole  debt  Ihou^  induilry  and  emn  ■hit  uqiiira  uid  an. 

SfltelaMwu'WMiKiI  funded,nw«X39,IM,-  eumuhite  new  iiorei.     Hacit  ■  aiipplf  hTns 

MOL;   mlnot,  e,2T3,OU0J.     Eicluiii'e  of  >  mole  of  Uinlion  thai  h<»  ;«l  loan  devitad 

empiUi}  eHfiSijOOOL  gnuijei  hj  paiiiamrnt  to  eould  be  ealleetad  Kt  once.vriihiiut  eihaiutiof 

Aa  Anwneao  lafalina,  u  ■  eompennation  lor  Ihe  palienca  and  andirraneeodlir  people     BM 

tteir  loaa  of  pRipeilr.     Britf  Scam.  10.»  bj  Ihe  method  of  funding,  1  ha  iiilij cell  are  i»> 

5T)  II  ii  ■  Tny  trmnroue  netion  indeed  to  dared  to  rappuce  that  ineii  tuCTenng  BDnueta 

■ippme  thai  Iba  prnperty  of  Ihe  kinidom  i>  onlj  in  the  parmrnt  of  the  yearly  iniereai  of 

iKnaeeillnr  nUioual  ddiia,  eontriMM  in  mn-  tbia  immcnae  waale.     The  ruin  la  completed 

•eqaaDceoribeaxprneeiaflhe  nr.     On  Ibe  before  the  iniereetcammencee,  and  ihiitiepaid 

aontraf3r,tha  pfineipal  of  the  d«bt  ia  the  eaaet  bf  tiie  nation  to  ibe  nalion.  and  returna  badl 

■mount  of  lb*  properly  arhtoh  the  nation  ha*  to  ill  IbnDcr  channel  and  clrculeiion ,  Ilk*  Ibt 

Met  from  ila  aapiUl  for  STar.     Tbe  Ameriiian  balla  in  ■  tnuiia  court,  howeTei  Ihei  mnjr  bs 

var  BO*,  tb*  naiioa  US  miflioiHeterling,  and  Kwaed  Trom  ona  aide  le  Ihe  other,  iheir  aiiH 

"be  effect  i>  preeieely  Ihs  eame  ■•  if  ao  nndi  and  qnaniit;  leitbiD  ihe  ooan    continue  tb* 

cf  it*««^tbaDdliBaaniaiBeoni,aaiiia,eloih,  Mime.  The  eitraTagaaoa  of  indiTiduala  as 
•  IV  tmaaat  af  ft»  debt  neiv  exiating  la  *ni  In  aioaaJ  BOOflOOJOOOl 

Vokl.  36 
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I'ha  otUy  adnnti^  that  Mn  reeuk  to  b  nuioii  &on  piUic  debts  i»  Ifai 
IncTeue  of  ciiculatioa,  by  multiplying  the  cash  of  t^e  kingdom,  and  cieat  ■ 
ntg  a  now  apecies  of  currency,  aiaign^In  at  any  time  and  in  any  quuiii* 
tf  j  always  Uierefore  ready  to  be  employed  in  any  beneficial  undemiiin^ 
vf  means  of  this  its  transferable  quality,  and  yet  producing  same  profit 
•ran  when  it  lies  idle  and  unemployed.  A  certain  proportion  of  debt 
Hems  therefore  to  be  highly  useful  to  a  trading  people ;  but  what  ihal 
pnpordon  is,  it  is  not  for  me  to  determine.  Thus  much  is  uidiepulably 
certain,  thst  the  present  magnitude  of  our  naliMul  incumbranceB  very  fai 
exceeds  all  calculations  of  commercial  benefit,  and  is  productive  of  the 
greatest  incoavenieoces.  For,  first,  the  enormous  taxes,  that  are  raised 
upon  the  neceasariea  of  life  for  the  payment  of  the  interest  of  this  debt,  are 
a  hun  both  to  Hade  ani  manufactures,  by  raising  the  price  as  well  of  the 
artificer's  subeibieiii'^  an  of  the  raw  malarial,  and  of  course,  in  a  much 
greater  proportim,  the  price  of  the  commodity  itself.  Nay,  the  very  in- 
crease  of  paper>cLrculation  itself,  wuen  extended  beyond  what  is  requiwte 
Air  commerce  or  foreign  eschaiige,  has  a  natural  tendency  lo  increase  ihe 
l^e  of  provisions  as  well  u  of  all  other  merchandiaa.     For,  as  its  effect 

IS  to  multiply  the  cash  of  the  kingdom,  and  this  to  such  an  extant 
[*329]    that  much  must  remain  unemployed,  that  cash  (which  is  the  *uni< 

versal  measure  of  the  respective  values  of  sU  other  commodities) 
tnuat  necessarily  sink  in  its  own  value  (m),  and  eveiy  thing  grow  com- 
paratively dearer.  Secondly,  if  part  of  uils  debt  be  owing  lo  ioreigners, 
eidier  they  draw  out  of  the  kingdom  annually  a  considerable  quantity  of 
•pecie  for  the  interest,  or  else  it  is  made  an  argument  to  grant  them  uD- 
leaaonable  privilegea,  in  order  to  induce  them  to  reside  here.  Thirdly,  if 
the  whole  be  owing  to  subjects  only,  it  is  then  charging  the  active  and  in- 
dustrious subject,  who  pays  his  ahare  of  the  taxes,  to  maintain  the  indo* 
lent  and  idle  creditor  who  receives  them.  Lastly,  snd  principally,  it  weak* 
enif  the  internal  strength  of  a  state,  by  anticipaUug  those  resources  which 
should  be  reserved  to  defend  it  in  case  of  necessi^  (58)     The  interest 


tonll*  (anuted  tba  wjmitta  Of  funding  pub-  oblif  ■  him  to  borrow  in  future     So  il  in  o-ith 

Kedotita.^PhMiimiincinnolmlijf^tFBim-  gonrnmenu :  when  tha  debt   ii  mntmctcd, 

madiau  demand*  of  hii  creditor,  il  n  bb  ob-  und  Ibe  nwntr  ipanl,  th*  mischief  ii  dns^ 

viou)  «ip«<lient  to  gire  him  ■  promiuory  note  the  diachsige  oT  the  debi  cui  add  nnihing  (oi 


ties  upnn  ciuvl1ea,4 

_ _ .               ,  .....       a  melanrhnlT  rate- 

dabia  or  acciiriliea  of  gDremmcnl,  sicfpl  ihal  tncu*  of  ilw  neoHiarj  utiPlci  of  life,  laiet 

ia  general  they  are  not  payable  at  any  definite  H'bioh  take  from  those  who  hive  nothing  la 

litoe.     All  delila.nhea  DO  effect*  trmain.  both  (pare,  Ihe  price  of  labour  would  be  loKired, 

ja  public  and  privata,  are  oerlain  evidence  of  manufacture*  nould  Bourinh  wilk  renewed  vi- 

Iba  wulB  and  oanaumption  of  to  much  pro-  four,  the  minda  of  the  people  would  be  ebeer- 

ferly.  which  nothing  can  realore,  though  fm-  <d,  and  the  nation  would  again   haic  credit 

|*]ily  end  indualrr  may  alleviiua  the  future  and  apiritlo  mettiu  nuwt  form  id  ahle  enemies, 

■HuU  not  richer  br  payinftit;  if  he  oweaon*  All   the  nation*  of  Europe  baip  leaml  fron 

koodred  ponnila.  and  pay  intereu  lor  it.  he  i*  luch  deir-bnuglit  experience,  thai  poieny  and 

W  so  degree  richer  by  oalliDg  in  one  hundred  niaery  are  the  inevitable  conieqiiFDce*  olwa, 

pnind*  from  which  M  meaivea  the  laine  in-  a*  to  give  u*  reuon  to  hope  that  Ihr  live*  and 

laiaal,  and  dMrewiiU diacbaije*  Ihe  debt;  but  pmperty  of  mankind  will  not  in  future  be  dis- 

frobaMy,  if  b*  doi**  ■(>.  b*  will  feel  hioiaalf  aipated  with  the  profuaioB  sad  »a  ~            ~    * 

■ore  oomlbrtable  and  indepesdent.  tai  mil  former  liraea. 

ttd  tm  cndil  higbat  if  bia  sccatioB*  ahiiuld  (58)  Tba  laal  ii  cBitsisiy  s  ••rii 
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or  P£It80I«%  ■  «H 

*•  Mw  pfty  for  oar  it/Ma  wmild  be  neailj  suiBcMat  to  mkinUin  uiy  war 
that  any  natJOBal  motives  could  requiie.  And  if  our  anceatora  in  Kin| 
WillUm'a  time  had  aanualiy  paid,  so  long  aa  their  erigenciea  laated,  ev(«i 
ft  less  anm  than  we  now  annually  raiee  upon  their  accaunU,  they  would 
ia  the  time  of  war  have  borne  no  greater  burdens  than  they  have  bequeath- 
ed to  and  settled  imon  their  posterity  in  lime  of  peacA,  and  might  have  beea 
«aaed  the  instant  the  exigence  was  over. 

The  reapectivB  produces  of  the  several  taxes  before  mentioned  were 
•riginally  separate  and  diatinct  funds ;  being  securities  for  the  Kunis  ad- 
vanced on  each  aeveral  tax,  and  for  them  only.  But  at  last  it  bocame  ne- 
cMsaiy,  in  order  to  avoid  contusion,  as  they  multiplied  yearly,  to  reduce 
Ihe  unmber  of  these  separate  funds,  by  uniting  and  blending  them  to- 
gether; auperadding  the  faith  of  parliament  for  the  general  security  of 
ihe  Mhole.  So  that  there  are  now  only  three  capital  funds  of  any  account^ 
the  aggregate  fund,  and  the  general  fund,  so  called  from  such  union  and  ad- 
ditiim  ;  and  the  south  laa  fund,  being  the  produce  of  the  taxea  appropriated 
to  pay  the  interest  of  such  part  of  the  national  debt  aa  was  advanced  by  that 
company  and  its  annuitants.  Whereby  the  separate  funds,  which  were  thus 
nnited,  are  become  mutual  securities  for  each  other  ;  and  the  whole  pro- 
duce of  them,  ^us  aggregated,  liable  to  pay  auch  interest  or  an- 
naitiea  aa  were  'formerly  charged  upon  each  distinct  fund ;  the  ['330] 
faith  o(  the  legislature  being  moreover  engaged  to  supply  any  casual 
deficiencies. 

The  customs,  excises,  and  other  taxes,  which  are  to  support  those 
funds,  depending  upon  continEenciee,  upon  expona,  imports,  and  consump- 
tions, must  necessarily  be  of  a  very  uncertain  amount ;  but  though  some 
(^them  bare  proved  unproductive,  and  others  deficient,  the  sum  total  hath 
always  been  considerably  more  than  was  sufficient  to  answer  the  charge 
iqnn  them.  The  surpluses  therefore  of  the  three  great  nalional  funds,  the 
sggregUe,  general,  and  south  aes  funds,  over  and  above  the  interest  and  an- 
ntiittes  charged  upon  them,  are  directed,  by  statute  3  Geo.  1.  c.  7,  to  be 
carried  together,  and  to  attend  the  disposition  of  parliament ;  and  are 
miiafly  denominated  the  sinking  fund,  because  originally  destined  to  sink 
atul  lower  the  national  debt.  To  this  have  been  since  added  many  other 
entire  duties,  granted  in  subsequent  years  ;  and  the  annual  interest  of  the 

uutrenble  objection  to  Iha  inenHO  at  ill*  lout  to  iwenlT-nina  mjllioni  b;  tho  lubttiln- 

BMional  debt ;  bul  lbs  IhrH  tint  objutioni  lion.    Bill  lh«  pupar  Mourtly.  onilad  bjr  tha 

■■do  b;  Iha  iHmed  judga  da  not  waoi  to  be  niiional  delil,  w  littls  luud  in  unymcnu,  or  at 

T«y  ia:ufjii?tory.    Il  i*  not  eleu-  ibiil  il  »  an  nnicdiamorcoinmRrca.  likabilla  of  airhanfB. 

evil  ih^t  ihjngi  iboiildgrow  aominalLy  daor  La  Aa  to  tha  aeonnd  objaDtion^  forcignera  oao 

proportiini  lo  iha  incre«se  nf  apreia,  or  the  onlj  uka  twaj  tba  inlareat  of  mimejf  which 

DediuiBof  ooounaica;  for  Ibey  will  ilJil  relttin  thET  hate  ictually  brooght  into  Iha  ooinilr]r> 

tbair  telaliTB  or  companillvB  Taluei  with  auch  and  which,  il  miigl  ba  prsaumed,  DurmeichanH 

other.     Dr.  Adam  Smith  hai  ably  ihawn  the  am  deriving  ai  great  a  benefit  from,  and  pn- 

benefit  which  a  counirj  derivaa  from  aubali-  balilv  much  greater. 

Intiof  an;  cheap  article  lor  gold  and  lilrer.  With  regard  to  tba  third  ohjeclion.  I  oannol 

The  eooaequeace  i*.  thai  Iha  precioui  metala  ihinW  it  aaund  diacretion  eter  Is  raise  an  in- 

donot  beBamaof  leaaTalue;  or,  if  aa.  it  ii  but  Tidioua  dialinclion  between  lliese  whn  p.iTand 

in  a  aniHll  degree  ;  bul  they  are  carTTcd  In  a  those  aba  leceive  the  tuea,  and  to  treat  tha 

liinigo  market,  and  brioi  \»ck  an  increaaaof  laller  with  conlempt.     Il  cannot  l>a  auppoaad 

capital  ID  the  coimtry.     ff  one  million  pounda'  that  pFoperty  will   arer  he  nccuoiuliiied  lij 

worth  of  paper,  or  ihella,  woald  anawer  aa  well  idleneai   and  indolence  i   and  ha   aarely  de- 

*o  aeirle  acooania,  go  to  market,  and  would  aerrea  the  best  of  hia  counirj  who,  in  diapufr 

aerra  all  the  purpoaaa  of  gnU  aiidiitver.  whilit  ing  of  the  fniita  of  hia  induairy.  ptefera  ttia 

ilicut  preacrred  their  price  abroad ;  and,  if  the  fiicda  to  any  other  security;  foi,  wiihout  luek 

tf  mlUwa,  we  ibould  gaia  wbat  wat  equiva.    to  a  atats  oC  bankniftoy  and  luiik 
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sums  bomiwQtl  on  their  resp«cliv«  cr«dito  is  chmed  on  snd  psydih  •■ 
of  the  produce  of  the  sinlung  fund.  However,  one  nest  BinpluMs  aaA 
sannga,  aAer  all  dsductionB  pud,  smount  anauotly  to  m  voiy  conaiderabla 
sum.  For  as  the  inleiest  on  the  nationftl  debt  has  been  at  sevetml  timea 
reduced,  (by  the  consent  of  the  proprietora,  who  had  their  option  rather  IS 
lower  tbetr  interest  or  be  paid  their  principal,)  the  savinga  from  the  a^ 
propriated  revenues  came  at  length  to  be  eztrem^y  targe.  This  sinking 
fond  in  the  last  resort  of  the  nation  ;  its  only  domesde  resource  on  which 
must  chiefly  depend  all  the  hopes  we  can  entettau  of  ever  discharginf 
or  moderating  our  incumbrance.  And  tiierefore  the  prudent  and  eteady 
spplicBlion  of  the  large  sums  now  arising  from  this  fund,  is  a  point  ot  the 
utmost  importance,  and  well  wordiy  the  serious  attention  of  parUament ; 
which  was  thereby  enabled,  in  the  year  1765,  to  reduce  shore  two  miUiom 
•toding  of  the  pnbhc  debt ;  and  several  additional  millions  in  soveral  sue- 
ceeding  years  (59). 

But,  beTore  snypartof  the  Sffgregate  fond  (the  snrplmes  where- 
[*331]  of  are  one  of  the  chief  ingredients  that  form  the  sinking  'fund] 
cm  be  applied  to  diminish  the  principal  of  the  public  debt,  it  siaods 
mortgaged  by  parliament  to  raise  an  annual  sum  for  the  maintenance  of 
the  king's  household  and  the  civil  Ust.  For  this  pnrpoee,  in  the  late  reigns, 
the  produce  of  certain  branches  of  the  excise  and  customs,  the  post-office^ 
the  duty  on  wine  hcencea,  the  revenues  of  the  remaining  crown  lands,  the 

(S9)  By  th«  S6  Oso.  111.0,21.  puliuMnt    niip(iitu»aatl;p*idintaChetrMiDrT,be]m^ 

fbr  (ha  reduction  of  the  nitiriniJ  tiebt,  and  ihs  ture.  Thai  whils  the  nBlion.like  m  honett 
act  piovldrd  ihit  whsn  (he  iiiduiiI  mitliuD  nun,  vu  piling  off  ita  old  debu,  like  h  pra- 
ihoiildbe  incTBuMd  by  ihn  inlermt  of  Ifaa  Hock  deal  ooe,  itwu  doi  ioFoltiiig  ilaaU  atill  deap 
lurcliued,  U  four  millioni,  the  diiulcnd*  bi  in  new  onei,  U>  toKt  theia  amngcuisnia. 
abould  DO  longer  ba  pnid  upon  the  redeacned  But  inch  hM  not  been  the  ttict :  for,  during 
■tock,  and  that  the  linking  fund  ihanld  no  the  whole  of  ihe  lUa  war.  a  Jargeraura  orno- 
loi^r  aceumulaU.  And  t^  the  33  Geo.  lil.  nejr  than  the  amount  of  Uw  tinking  fund  was 
c.  &5,  when  the  diridenda  atiould  tmouni  lo  barrouedaniiiiallyioineelthepublic  eipenua, 
three  iBillioni.  excluaiie  of  the  annual  gmnT,  at  J  much  hiuher  rale  of  Iniereai  than  the  nink- 
dwreahouldbe  nflfDrtheiacoumuIalion.  And  ing  fund  piodaced,  Henoe  it  has  been  cos- 
it  waa  pniiided,  that  upon  all  fuluie  loaoa,  teode4,  Ch't  thii  much  oomoModed  financial 

jeara,  one  per  cent,  ahonld  be  annually  apprtn  nenciai.  to  Ihe  public.  inaJrmuch  aa  ihe  nation- 

ttiated  to  their  reduetian.     By  the  33  Geo.  al   debt   ia  now  luiar,  BUwiikaundiDg  Iks 

[|.  c.  22.  anadditiona]grantoreoa,OOOt,»B3  amnum  redeemed,  than  it  »oiild  hnvebeen, 

tnnde  for  the  lame  purpoae,  which  haa  aince  had   Ihe  einkiog  fund  been  annually  applied 

been  annually  renewed.  lo  the  public  lerrice;  by  which  menu,  (be 

The  42  Geo.  III.  c.  Tl.  repeali  to  mueh  of  amount  of  the  yearly  joant  mighl  hiie  been 

die  2S  GtD.  til,  and  3S  Geo.  lif,  ai  liied  a  limit  reduced  to  Ihe  extent  of  the  anm  Ihus  applied. 

lothe  accumulation  of  Ihe  t inking  fund,  and  Wiihoni  auempting  to  deny  the  truth  of  Ihia 

and  a'alsa,  that  by  the  accumulation  of  that  obrialed  by  the  eoiiaideratinna,  thai  Ihe  aink- 

joinl  fund,  the  whole  national  debt  may  ba  re-  ing  fund  enabled  the  iwraoiinionen,  to  a  cer> 

deemed  in  fony-fiie  years.  lam  eilent.  to  keep  up  Ihe  price  of  the  atoeki. 

On  the  lat  of  February  1908,  Ihe  eommia-  by  purrhaaing  largely  whenoer  the;  Hcrr  da- 

■innen,  by  these  funda,  had  redeemed  of  the  prened,  and  thns  pnaerring  the  credit  of  the 

national  dehl  127,937,1021.  eouniry.  which  enabled  the  goTemmeni  to  n» 

And  from  the  di'idenda  and  lb*  annaal  al-  goliata  their  loans 'upon  better  lermi  than  tb^ 

lowiinoe  from  the  ttaiutes  alMre  referred  to,  oouM  olherwiaa  hare  obtained  ;    beatdea,  u 

they  had  an  annnal  income  for  ihe  fuittier  re-  preaerred  Ihe   aaauiHnce   which   wns   givi-n 

doction  of  9,3I9.3WI.  when  Ihe  ainkin*  fond  wae  lint  ettaMiahnl, 

Such  waa  Ihe  Mate  of  the  ainkini  fund  in  that  meana  would  be  pnuecuied  far  the  ulii- 

IS09,  when  Mr.  Chriniin  puhliihed  hia  edi-  male  liquidation  of  the  debt.     Since  the  peaea 

tiaa  of  Blackalona'a  Cornmenlanei.    There  of  1815,  thoae  meana  han  nni  been  diToite^ 

la  a  fallacy,  howorer,  in  the    hialory  of  Ihil  or  rendered  ineffecinal  aa  they  were  before 

ftand.  wl.ich  mnetnot  pati 'itnnotioed.    In  the  and  we  maynowhwk  to  a  real  teduetioB,  Ikw 

e  of   information  lo  the   eontnry,  rt  year  to  year,  in  the  nalional  debt,  I7  tL«  Ofr 

'  -"---(hia  hnd  waa  a  raal  latina  (^  ^  ainUng  And. 
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■MfiM  xrinDg  tniB  ooUTta  of  juatice,  (wbicfa  srticles  include  ill  the  hero- 
uUiy  revenue!  or  the  ciown,)  anil  aiso  a.  clear  annuity  of  120,000^.  in 
BORey,  w««  settled  on  the  king  for  lifei  for  the  support  of  hiit  majeatj't 
hauKWd,  wid  the  honoui  uid  digni^  of  the  crown.  And,  aa  the  amount 
tS  these  sevsrd  branches  was  uncertain,  (though  in  the  last  reign  they 
were  computed  to  hare  sometiines  rained  almost  a  miiliun,)  if  they  did  not 
arise  annuaUy  lo  800,0001.  the  parliament  engaged  to  make  up  the  deli- 
cMRcy.  But  his  present  majesty  having,  soon  after  his  accession,  sponia* 
Keonsly  aignifisd  his  consent  that  his  own  hereditary  revenues  raighi  be  so 
diapoMd  of  as  might  best  conduce  lo  the  utility  and  satisfaction  of  ths 
pablic  ;  and,  having  graciaudy  accepted  the  limited  sum  of  800,0001.  per 
smsiR  for  the  support  of  his  civil  list,  the  said  hereditary  and  other  reve- 
nnes  were  carried  into  and  made  a  part  of  the  aggregate  fund,  and  the 
aggregsie  fund  waa  charged  (n),  with  the  payment  of  the  whole  annuity 
to  the  crown  of  800,000^.  which,  being  found  insufficient,  was  increasM 
ia  1777  to  900,000^.  p«r  ansum.  Hereby  the  revenues  themselves,  being 
pu  under  the  same  care  and  management  as  the  other  branches  of  the 
pnUic  patrimony,  produced  more,  and  are  better  collected,  than  heretofore  ; 
and  the  public  is  still  a  gainerof  near  100,0001.  ^er  annum  by  thiadisinler- 
eirted  conduct  of  his  msjea^.  The  civil  liat,  thus  liquidated,  together 
Willi  the  four  miUitms  and  three  quarters  interest  of  the  national  debt,  and 
mors  than  two  millions  prodnced  from  the  sinking  fund,  make  up  the  seven 
niUians  and  three  quarters  per  annum,  neat  money,  which  were  before 
Mated  lo  be  the  snnnal  ptoduce  of  oiur  perpetual  taxes ;  besides  the  inw 
mense,  though  uncertain,  soms  arising  iiom  the  emnval  taxes  on 
land  and  malt,  but  which  at  an  average  'may  be  calculated  at  [*332] 
IKHO  than  two  millions  and  a  qnarter  i  and,  added  to  the  preced- 
mg  sum,  make  the  clear  produce  of  the  taxes  (exclusive  of  the  charge  of 
Defecting)  which  are  raised  yearly  on  the  people  of  this  country,  amount 
to  about  ten  millions  sterling  (GO). 
/  The  expeoses  defrayed  by  the  civil  list  ate  those  that  in  sny  shape  re- 
'  late  to  civiT  goVBmment|,aa,  the  expenses  of  the  royal  household  ;  the 
revenues  aOotted  to  the  judges,  previous  to  the  year  1758  ;  all  salaries  to 
officers  of  slate,  and  every  of  the  king's  servants )  the  appointments  to 
foreign  ambassadors  ;  the  maintenance  of  the  queen  and  royal  fsmily ; 
.  e  king's  private  expenses,  or  privy  purse  ;  and  other  ver^-  numerous  out- 
goings,  as  secret  service  money,  pensions,  and  other  bounties ;  which 
sometimes  have  so  far  exceeded  the  revenues  appointed  for  that  purpose, 
ihat  application  has  been  mode  to  parliament  to  discharge  the  debts  cm- 
iracted  on  riie  civil  Hat ;  as  parlicularly  in  1 724,  when  one  million  (n)  was 
grsnted  for  that  purpose  by  the  statute  11  Geo.  I.  c.  17,  and  in  1769  and 
1777,  when  half  a  million  and  600,0001.  wore  appropriated  to  the  Uk» 
Bset  by  the  atatulsa  9  Geo.  III.  c.  34,  and  17  Geo.  III.  c.  47  (61) 

w  ttiL  I  On.  m.  b.  1  (■)  sm  ttt|*  nr. 

(SD)  "nte  mmbar  of  aficms  eoflojei  in 

•ofticUa;  ilw  nmn«,  dr  Jobs  StnMin'  srti'  .._. 

nMtedBtl2.G0ataa3put,  laTibot  (kannin-  tfiS. 

bit  Dun  luT«   bsM  maeh  RreMn,  a  tba  Th*  pnunl 

nl  of  lunllon  grtdnillT  insRM^  c;  tit  ITi.  0^ 


m  crtdnillT  in 


(61)  Tbo  rannot  of  the  aomtnonwnlih  WH 


repi«l  of  IMDJ  of  tba  tuw  moM  sf  eooiM    nwcnli  of  I^.OOOL    (Sm&BuL 
WnifUBiadoa^  tWaoAar  of  pMMSsM    ■■*,)    Thiiiiailaku«u*t>DM  to 
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The  civil  list  is  indeed  propcTly  the  whole  of  the  king's  rerenae  in  Hi 
own  distinct  capacity  ;  the  rest  being  rather  the  revenue  of  the  public  ttr 
its  creditors,  though  collected  and  distributed  &gun  in  the  nsme  snd  by 
the  ofiicers  of  the  crown  :  it  now  standing  in  the  seme  place  as  tlu  hert- 
ditary  income  did  formerly ;  and,  as  that  has  gradually  diminished,  tb* 
parl^mentary  appointments  have  increased.  The  whole  revenue  of  Queen 
Elizabeth  did  not  amount  to  more  than  600,0001.  a  year  [a)  :  that  of  King 
Charles  I.,  was  [p]  600,000/.,  and  ^e  revenue  voted  for  Kmg  Chartes  II 
was  (7)  1,300,0001.  though  complaints  were  made  (in  the  first  years  at 
least)  ^at  it  did  not  amount  to  so  much  (r).  But  it  must  be  observed,  thnt 
under  these  sums  were  included  all  manner  of  public  expenses  ;  among 
which  Lord  Clarendon,  in  his  speech  to  the  parliament,  computed  that  the 

charge  of  the    navy  and    land    forces    amounted    annually  to 
[*333]    800,000/.  which  was  ten  times  "more  than  before  the  former  tron- 

bles  (j).  The  same  revenue,  subject  to  the  same  chains,  was 
settled  on  King  James  II.  (/) :  but,  by  the  increase  of  trade  and  more  fru- 
gal management,  it  amounted  on  sn  average  to  a  million  and  a  half  mt 
anntun,  (besides  Other  additional  customs,  granted  by  parliament  (u),  whach 
produced  an  annual  revenue  of  400,000/,)  out  of  which  his  fleet  and  army 
were  maintained  at  the  yearly  expense  of  (le)  1,100,0001.  After  the  re- 
volution, when  the  parliament  took  into  its  own  hands  the  annual  sumMnt 
of  the  forces  both  maritime  and  mititary,  a  civil  list  revenue  was  settled  on 
the  new  king  and  queen,  amounting,  with  the  hereditary  duties,  to 
700,000/.  per  annum  (x) ;  and  the  same  was  conliQued  to  Queen  Anne  arid 
King  George  I.  (y).  That  of  King  George  II.  we  have  seen,  was  nomi 
lally  augmented  to  («)  800,000/.  and  in  fact  was  considerably  more ;  and 
hat  of  his  present  majesty  is  avowedly  increased  to  the  limited  sum  of' 
900,000/.  And  upon  the  whole  it  is  doubdess  mbch  better  for  the  crown, 
and  also  for  the  people,  to  have  the  revenue  settled  upon  the  modem  foot- 
ing rather  than  the  ancient.  For  the  crown,  because  it  ie  more  certant, 
and  collected  with  greater  ease :  for  the  people,  because  they  are  now  de- 
livered from  the  feodal  hardships,  and  other  odious  branches  of  the  prero- 
gative. And  though  complaints  have  sometimes  been  made  of  the  in- 
crease of  the  civil  list,  yet  if  we  consider  the  sums  that  have  been  formeriy 
granted,  the  limited  extent  under  which  it  is  new  established,  the  revenues 
and  prerogatives  given  up  in  lieu  of  it  by  the  crown,  the  numerous  branches 
of  the  present  royal  family,  and,  above  all,  the  diminution  of  the  vahie  ^ 

<■)  Lcnl  Clu.  CsDUnsitlira,  to.  I'l  Sui.  I  Ju.  II.  a.  t. 

!•)  Cam.  Joum.  4  Snt.  lUb.  (k)  /M.  c  1  and  4. 

<f)  lUd.  M  Ccia.Joun.lHB.MMv.IHa 

(r)  Com.  Joorn.  4  inn.  ttU.    Loid  Clu.  Cm>-  (()  /M.  H  Hir.  ITOl. 

Unullon.  ISJ.  (?)  in*.  ITMu.  ini,  lianf.in4. 

(()  Lonl  Clu.  ISt.  (1)  SIM.  1  Gm.  n.  c  I. 

the  bunbem  irf  Uia  people  ir*  not  peoou-  rope  u  ■nulion,  which  iiU  not  unroMornibls 

rilv  lifhtened   hy   a  ehun   in  th*  gnem-  to  lUiini  thm  may  enr  nuiun.     An  EngtUk- 

„,nt.*  nan  nuv  look  buL  lo  [he  laral  huIiUiimqi 

•  Thf  mew  moDa*  bartbena  upon  the  pm-  ao-l  to  tiw  foreign  policy  of  Cromwell  with 

pie  wrre  not  rieliHiTaljr  iHefed  u  Ihe  ground  reipect.  with  pride,  nsj  «ilh  exulistion  ;  tm 

foraehinfe  of  the  goTenimenl,  to  whichal-  Ihatof  tba  king  who  aucceeded  him.  too  of- 

lii-iun  ii  mada  in  the  note.     The  people  oom-  ten,  with  fMliDsi  of  ahaaeiBMi  »nd  regrat. 

Blninnl  not  Ihat    Ihej  were  obliged  In    p«*  I  will  not  niter  into  the  rharactei  of  Lrom- 

l(ie>  out  that  the  uiea  were  enforced  and  wall  and  hia  lueceawit :  I  can  feel  n»  pleaeui* 

Ihe  moner  nwnded  hy  the  king  alone,  with-  m  Omierainglhedelaila  which  would  be  neces, 

jonpellet-  ._  _. .. 

.n  Eu-    fricBd  and  pairoB  of  Hillon. 
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Money,  compared  witli  what  it  waa  worth  in  the  last  century,  we  mtul 
uknowledge  tliese  complunta  te  be  void  of  any  ratioDsl  foundation  ;  and 
ifau  it  is  impoaeibie  to  support  that  di^ty,  which  a  king  of  Great  Britain 
•bouid  maintain,  with  an  income  in  any  degree  less  than  what  ia  now  ei- 
Ublished  by  parltunent  (62). 

*Thia  finishes  our  inquiries  into  the  fiscal  prerogatiTes  of  the  [*334] 
king,  or  his  revenue,  both  ordinary  and  estraordinuy.  We  have 
dwralore  now  challud  out  all  the  principal  outlines  of  this  vast  title  of  the 
Uw,  the  mqwene  ezecubve  magistrate,  or  the  king's  majeaty,  cimsiderod  . 
ID  his  several  upacitios  and  points  of  view.  But,  before  we  entirely  dis- 
miss this  subject,  it  any  not  be  improper  to  take  a  short  comparative  re- 
view  of  the  power  of  the  executive  magistrate,  or  prerogative  of  the  crown, 
as  it  stood  in  former  days,  and  as  it  stands  at  present.  And  we  cannot  but 
observe,  thu  most  of  the  laws  for  ascertaining,  limiting,  and  restraining  this 
pnrogauive,  h«ve  been  made  within  the  compass  of  little  more  than  a  cen- 
tary  past ;  from  the  peti^on  of  right  in  3  Car.  I.  to  the  present  time.  So 
that  the  ppwere  of  the  ciown  are  now  to  all  appearance  greatly  curtailed 
and  diminiBhed  siace  the  reign  of  King  James  the  first :  particularly  by 
the  abolition  of  the  star  chamber  and  high  commission  courts  in  the  reign 
of  Charles  the  first,  uid  by  the  (lisclaiming  of  martial  law,  and  the  power  of 
lorying  taxaa  on  the  subject,  by  ihe  same  prince  ;  by  the  dianse  of  forest 
Uwa  (or  aeratury  poat ;  and  by  the  many  excellent  provisions  enacted  im- 
der  Charles  the  secood,  especially  the  abolition  of  military  tenures,  pur- 
v«yanc«,  and  pre-emption,  the  habeas  corpus  act,  and  the  act  to  prevent  the 
diacontiouance  of  parUaments  fur  above  tnree  years  ;  and,  since  the  revolu- 
tion, by  the  strong  and  emphatical  words  in  which  our  libertiea  are  asaert- 
•d  iu  the  bill  of  ri^Us  and  aet  of  settlement ;  by  the  act  for  triennial,  since 
tnnied  into  septennial,  elections  ;  by  the  exclusion  of  certain  officers  from 
tbe  bouse  of  commona  ;  by  rendering  the  seats  of  the  judges  permanent, 
and  their  salaries  liberal  and  independent ;  and  by  restraining  the  king's 
paidon  from  obstructing  parliamentary  impeachments.  Besides  all  this,  if 
wo  eonaider  how  the  crown  is  impoverished  and  stripped  of  all  ancient  re- 
Tonuea,  so  diat  it  must  giesdy  rely  on  the  liberality  of  parliament  for  its 
aoceaaaiy  support  and  maintenance,  we  may  perhaps  be  led  to  think  thai 
the  balance  is  inclinsd  pretty  strongly  to  the  popular  scale,  and  that  the 
executive  magistrate  has  neither  independence  nor  power  enough  left  to 
form  that  check  upon  the  fjOrds  and  Commons  which  the  founders  of  onr 
conetitution  intended. 

"But,  on  the  other  hand,  it  is  to  be  considered  that  every  prince,  [*335] 
in  the  first  partiament  after  his  accession,'  has  by  long  usage  a 
truly  royal  addition  to  his  hereditary  revenue  settled  upon  him  for  his  life; 
and  baa  never  any  occasion  to  apply  to  parliament  for  supplies,  but  upon 
some  public  necesaity  of  the  whole  realm.  Thia  restores  to  him  that  coo- 
■tiluiional  independence  which  at  his  first  accession  seems,  it  must  be  own- 
ed, to  be  wanting.     And  then,  with  regard  to  power,  we  may  find  perhaps 

(m)  ThB  civil  tin  now  (ISZT]  amounti  to  of  ulmries  to  ambBUEdnn  on  mission,  nnd  of 

946.1371.  for  Eiwlsnd,  lo  a07,OOOJ.  for  lrfl«ni  peniLoni  lo  those  and  to  minialcrH  rcllred,  ol 

Of  the  lum  for  RngUnd,  (he  amouni  □reo,OOU  consult  mn<l  nthsr  minisien,  rii.  i^aHOL ;  ti 

sppnra  to  ite  B«fiipwd  to  his  maj'rstj'a  privy  ulntici  in  tlie  departmBDl  of  the  hoUBi;hoL4, 

puru.  Biid  tm.OOOt.  u  the  eipe nsc,  Bicept  1K).T201. ;   of  the  pention  lilt.  vii.  05,0001 , 

nlariri,  of  his  mijeity'*  bousehotd.    TliB  ra-  of  other  ulirioi,  (ii.  65,3231. ;  ajid  n[  occa- 

m»ini"t  U  irproprilled  to  Ihe  pHymenl  oTil-  liontlnymuta,  Tic  3S,O00L      See  Sttt  , 

|»wai.cea  lo  the  lord  ehenreltor,  iurigei,  end  Oto.  it.  1. 1. 
■■■h«infrlth-inr-tf-nmm-[M.Tii  IH.IWmf  : 
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that  die  haada  of  gorennaeiit  are  mt  l«aK  anficiendy  atrrngthsiied  ;  aii4 
(W  an  English  moasrch  ii  now  in  no  danger  of  bein^  overborne  by  either 
ihn  nobility  or  the  people.  The  instruments  of  power  are  not  perhaps  ao 
open  and  avowed  as  they  formerly  were,  imd  tfaer^re  are  the  less  liable  to 
jealous  and  invidious  reflections,  but  they  are  not  the  weaker  upon  that  ac« 
counL  In  short,  our  national  debt  whI  taxca  (beaidea  the  inoonvenienees 
before  ineutioned)  have  also  in  ibeir  aatural  consequences  thrown  sach  & 
weight  of  power  into  the  execuuve  scaie  of  government  aa  we  cannot  think 
waa  intended  by  oar  patriot  ancestors,  who  gloriously  etnjg^«d  for  the 
abolition  of  the  then  formidable  parte  (rf  the  prerogative,  and,  by  an  tnac 
countable  want  of  foresight,  established  this  ayalem  in  their  stead.  Tho 
entire  collection  and  management  of  bo  tmi  a  revenue,  bung  placed  in  the 
hiiadB  of  the  crown,  have  given  rise  to  such  a  multitude  o(  new  o^cera 
created  by  and  removable  at  the  royal  pleasure,  that  they  have  extended 
the  influence  of  government  to  every  corner  of  tlie  nation.  Wttnesa  the 
commissionera  and  the  multitude  of  dapendarrta  on  the  customa,  in  every 
port  of  the  kingdom ;  the  commiaaionera  of  excise,  and  their  aomeroqs 
subalterns,  in  every  inland  district ;  the  poat-mastera,  and  their  servants, 
planted  in  every  town,  and  upon  every  public  road ;  the  commiaaioaera  of 
the  stamps,  and  their  disiributota,  which  are  full  ae  scattered,  and  full  aa 
numerous ;  the  officers  of  the  salt  duty,  which,  though  a  speciee  of  exciae, 
and  conducted  in  the  same  manner,  are  yet  made  a  distinct  eorpe  from  the 
ordinary  managers  of  that  revenue ;  the  aurveyora  of  house*  and  win- 
dows;  the  receivers  of  the  land-tax;  the  managers  of  lotteriee  (68), 
[*336]  and  the  commissiooers  of  hackney  coaches ;  all  which  'are  ei^er 
mediately  or  immediately  appointed  by  the  crown,  and  renwvaMe 
at  pleasure,  without  any  reason  aasigited  :  tlieae,  it  requires  but  little  po* 
netratioD  to  see,  must  give  that  power  on  which  they' depend  for  subsiat- 
ence  on  inSuencs  most  amazingly  extensive.  To  thia  may  be  add«d 
the  frequent  opportunities  of  conferring  puticniar  obligations,  by  preference 
in  loans,  subscriptioru,  tickets,  remittancee,  and  other  money  transactiona, 
which  will  greatly  increase  this  infloenoe  ;  and  that  over  those  peraoiM 
whose  attachment  on  account  of  their  wealth,  is  frequently  the  most  desir- 
able.  All  Uiis  is  the  natural,  though  perhapa  the  unforeseen,  conse- 
quence of  erecting  our  funds  of  credit,  and,  to  aupport  them,  establishing 
our  present  perpetual  taxes :  the  whole  of  which  is  entirely  new  since  the 
restoration  in  1660,  and  by  far  the  greatest  part  since  the  revolution  in 
1688-  And  the  same  may  be  said  with  regard  to  the  officers  in  our  nn- 
merous  army,  and  the  places  which  the  army  has  created.  All  which  put 
together  give  the  executiva  power  so  persuasive  an  energy  with  respect 
to  the  persons  theraBelves,  and  so  prevailing  an  interest  wiui  their  friends 
and  familiea,  aa  will  amply  make  amends  for  the  loaa  of  external  preroga- 
tive. I 

But,  though  this  profusion  of  offices  should  have  no  effect  on  individoale, 
there  is  still  another  newly  acquired  branch  of  power ;  and  that  is,  not  the 
influence  only,  but  the  force  of  a  disciplined  arm^  :  paid  indeed  ultimately 
by  the  people,  but  immediatelyby  the  crown  ;  raised  by  the  crown,  officer- 
ed by  the  crown,  commanded  by  the  crown.  They  are  kept  on  foot,  it  is 
true,  only  from  year  to  year,  and  that  by  the  power  of  pariiament :  but 
iunng  that  year  they  must,  by  the  nature  of  our  conatiration,  if  raised  at 
all,  be  at  the  absolute  disposal  of  the  crown.  And  there  need  but  few 
(t)  Lotl«iin  hira  vary  neantlj  b«ni  tboli>b«d. 
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m  bow  gnat  a  mat  m  ibareby  repoa*d  in  tb«  princv  br 
kit  people ;  a  tiiwt  thu  ii  itora  tbaa  equiTalent  to  »  thouaand  little  Hsu- 
biaaiMae  pien^aiiTet. 

Add  to  ftiltUa,  that,  befidealbe  civil  list,  the  immenae  revenue  of  ilmoat 
aevea  tnillioiu  aterliof ,  whieli  ta  aitBuaUy  paid  lo  the  ctediiora  of 
the  public,  or  earned  to  the  ainkiag  *fuiid,  is  firat  depoaited  in  the  [*337] 
Toyal  exchequer,  and  thence  iaaued  ou  to  the  reapective  officea  of 
ptyoiwit.  Thia  revenue  the  people  can  nevei  refuse  to  raiae,  because  it  ia 
Blade  perpettisl  by  Act  of  puliaioent :  which  also,  when  well  conaideredi 
will  appear  to  be  a  trust  ot  great  delicacy  and  high  ioipratance. 

Upon  the  whole,  therefore,  1  think  it  is  clear,  that  whatever  may  have 
become  of  the  nenMoJ,  the  r(«j  power  c^  the  crown  kaa  not  been  loo  fax 
weakened  by  any  tnnsaetioiw  in  the  laat  century,  tduch  ia  indeed  given 
vp ;  but  much  ia  abo  acqwred.  The  atera  commands  of  prerogative  have 
yielded  to  the  milder  voice  of  influeaee :  the  aUviah  and  exploded  doctrine 
of  non-resistance  haa  given  way  to  a  miliiaay  eatabliahment  by  law ;  and 
lo  the  disuse  of  pailiomeBts  has  succeeded  a  parliamentary  trust  of  an 
immenae  perpetual  revenue.  Wben,  indeed,  by  the  free  operation  of  the 
aiaking  fund,  our  nuional  debts  akall  be  lessened  ;  when  the  posture  <A 
n  affaire,  and  the  niiirenal  introduction  (tf  a  well-planned  and  ni^ 
I  militia,  will  suffer  our  formidale  army  to  be  thinned  and  regulated ; 
■ad  when,  in  consequence  of  all,  oiu  taxes  ahall  be  gradually  reduced ; 
this  adventitious  power  of  ibe  ciown  will  alowly  and  imperceptibly  dimv- 
■ish,aa  it  slowly  and  imperceptibly  rtM«.  Bot  Ull  that  ahall  happen,  it  will 
be  oor  eapecial  duty,  as  good  aDbjecIa  and  good  Englishmen,  to  reverence 
ilie  cnwn,  and  yet  guard  against  eonupt  and  servile  influence  from  those 
wbo  aie  intrusted  with  its  authority ;  to  be  loyal,  yet  free ;  obedient,  and 
ye*  independent ;  and,  above  every  thing,  le  heme  thst  we  may  long,  lecy 
long,  eontinne  to  be  governed  by  a  aovereign,  who,  in  all  tboae  pubUc  acta 
that  have  personally  proceeded  from  himself,  hath  manifeated  tlie  highest 
veneratioa  for  the  ftee  conatitutioii  ot  Britain  ;  hath  already  in  more  than 
one  instance  lemarkably  sirengtbeaed  its  outworks ;  and  will,  therefore, 
novet  harbour  a  thought,  or  adi^  a  petsnaaion,  in  any  the  remoteat  degree 
detrimental  to  public  liberty 


uf  Mgn  a 
tional  mil 


CHAPTER  IX. 
.  or  SimORDINATS  BIAGISTRATE8. 

Ik  a  former  chapter  of  these  Conimeataries  (a)  we  diatingnished  magie> 
Iniaa  into  two  kinda  :.  aupreme,  or  thoae  in  whom  the  sovereign  power  at 
die  state  residss ;  and  subordinate,  or  thoae  who  act  in  an  inJerior  aecon- 
darj  Bphere.  We  have  hitberto  ooosidered  the  former  kind  only ;  namely, 
(he  supreme  legislative  power  or  pariiament,  and  the  aimreme  executive 
power,  which  is  the  king :  and  are  now  to  proceed  to  inquire  into  the  righto 
■ad  duties  of  the  principal  suhordinato  magiatrates. 

And  herein  we  an  not  lo  investigaU  the  powers  and  duttea  of  his  ma ' 
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jest's  great  officers  of  state,  the  lord  tteaanrer,  lord  dumbarlain,  the  pm 
cipal  Hecretariee,  oi  the  like ;  becauae  I  do  not  know  that  theyare  in  thai 
capacit;^  in  any  considerable  degree  the  objects  of  our  laws,  oi  have  any 
reiy  important  share  of  magistracy  conferred  upon  them :  except  that  the 
■ecretaries  of  state  are  allowed  the  powet  of  commitment,  in  order  to  bring 
offenders  to  trial  (b).  Neither  shaU  1  here  treat  of  the  office  and  autho- 
rity of  the  lord  chancellor,  or  the  other  judges  of  the  superior  courts  of 
justice ;  because  they  will  fiad  a  mors  proper  place  in  the  third  part  ot 
these  Commentaries.  Nor  shaU  F  eater  into  any  minute  disquiti- 
[*339]  tioas,  with  regard  to  the  rights  and  dignities  of  mayors  and  'alder- 
men, or  other  magistrates  of  particular  corporations ;  because 
these  are  mere  private  and  strictly  municipal  rights,  depending  entirely 
upon  the  domestic  constitution  of  their  respective  franchises.  But  th« 
magistrates  and  officers,  whose  rights  and  duties  it  will  bej^roper  in  thia 
chaptertDcomidei',  are  such  as  are  generally  in  use,  and  have  ajunsdictioii 

-'  and  authority  dispersedly  throughout  the  kingdom  {  which  are,  principally^ 

I   sheriffs  ;  coroners  ;  justices  of  the  peace ;  constables  ;  surveyors  of  njgfc 

ways ;  and  overseers  of  the  poor,  j  In  treating  of  all  which  I  shaU  Imitiir* 

)in(o,  first,  their  antiquity  and  original ;  next,  the  manner  in  which  they  arv 

\appointed  and  may  be  removed ;  and,  lastly,  their  rights  and  duties.    And 

■  first  of  sheriffs. 

/"  I.  The  sheriff  is  am  officer  of  very  great  antiquity  in  this  Idogdom,  hU 
name  being  derived  from  two  Saxon  words,  jxi;tB  jeiwf^  the  reeve,  bu- 
Eff,  or  officer  of  the  shire.  He  is  callej  in  Latin  viet-comea.  aaJaeim.tlw 
deputy  of  the  end.  or  comtM  ;  .to  whom  the  custody  of  the  ahire  is  said  to 
hare  been  committed  at  the  first  division  of  this  kingdom  into  countiee. 
But  the  earls  in  process  of  time,  by  reason  of  their  high  employments  and 
attendance  on  the  king's  person,  not  being  able  to  transact  the  buiiinese  of 
the  county,  were  delivered  of  that  burden  (e) :  reserving  to  themaelvea  the 
honour,  but  the  labour  was  laid  on  the  sheriff*.  So  that  now  the  sheriff 
does  all  the  king's  business  in  the  county ;  and  though  he  be  still  called 
vKt-eomea,  yet  he  is  entirely  independent  of,  and  not  subject  to,  the  earl ; 
the  king  by  his  letters  patent  conunittiiig  tHalodtam  iKgnilalusXa  the  sheriff, 
and  him  alone. 

Sheriffs  were  formerly  chosen  by  the  inhabitants  of  the  several  cxnia-  -> 
ties  (1 ).     In  confirmatitm  of  which  it  was  ordained  by  statute  2S  Edw.  I 


(!)  Tht  13  tc  H  Cu.  IL  a.  31.  a.  T.  •nsoM,  irf  bi*  own  miMoodvot,  m  an  •letx*  fiir  aot 

thalnopenoB  ihall  be  utigned  to  be  ■herilT  Mnini ;  sod  Iherelbra  ui  infiiinalian  Bttybe 

ofaoj  coantfDalcaa  ha  hare  laodj  ntlbin  Iha  aapported  afaiiiM  an  aiaHnnianicitBd  paraoa 

asma   mtficiBnl  lo  aoawcr  Iba   kiag  anl  bis  fat  nfiitiM M aet.  SHiid.SMv     Penanahsv 

oeopls;  and  no  alaward  ix  bailiff  W  ■  (raat  iD(  tcrted  (be  oflise   an   ennipt  (at  ihrae 

bira  ihali  ba  mads  abariff.    9  Edw.  II.  at.  2.  jaaia,  if  than  b*  other  •oJEeieot  penom  i^ 

X  Edw.  ]I.  a.  S.    4  Edw.  III.  c.  S.    B  Ed<r.  the  eountjr.    I  Rich.  II.  c.  11. 
III.  c.  i.     No  peraon  ii  eiempl  froDi  ibe  affiea         But  the  parmenl  oT  iha  Ana  fiied  \tj  9  Oao^ 

of  abcriff.unieai  hj  act  of  patliaraeni  or  letten  I.  a.  9.  a.  3.  u  bikdiachatifed  froin  acrring  tha 

Cni,  Sit.  43.  9.     Co.  46.  b.  1.     IktA  Raym.  offloa  of  aherilT  tt  NiHWich.  doea  not  viet^i 

SMnd.  399;  but  mili'ia  officen  an  ex-  the  penon  pajing  h  for  more  than  one  year 

■rapt  bj  42  Geo,  III.  e.  90.  a.  173;  »  are  pro-  nnlei  the  eorporuisn  (free  thai  he  iih«II  b* 

leatantdinenten,  HarritaQT.  Srana,)  Bun  diaehargod  for  a  longer  time.    3  T.  R  731. 
Ecel.  Law,  Di»enl«r.     B™.  P.  C.  IBl ;  bu-        In  New-yort.  aberiSa  are  choeei,   l,j  U» 

iJBien  and  aUomiaa.  4  Bun.  SI09 ;  and  pri-  •leoton  (^  iba  reipKiive   ooDntira  once  in 

■onen  Toi  debt,  3  Mod.  399;  penona  diaabtad  enty  tbne  jean,  ud  aa  often  a*  vac^iwics 

*     'idgmeat  in  law,  ai  mUlawrv,  dto.  I  Salk.  haponi.     Tbej  can  bold  ed  olbar  office,  and 

«HDd.3}3.    3  Hod.  399.  are  aol  to  bo  an  loeliiibU  Air  the  text  ibrt^ean  aftor  th* 

■iitad.    Batapanwi««aMtanilkiM«U  MNisanoeef thatrsOoaa.    l>*jBVb«»v 
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c.  8.  Ihal  tlw  peopld  ahoald  hive  election  of  i&eriA  in  every  shire,  when 
ibe  shrievalty  is  not  erf'  inheritance.  For  anciently  in  eoroe  couniies  tht 
dnrib  were  hereditmry  ;  ta  1  apprehend  they  were  in  Scotland  (3]  till  ths 
italwe  20  Geo.  11.  c.  43  ;  and  still  continue  in  the  county  of 
WeatnwreUnd  to  this  day  (3) :  *the  city  of  London  having  also  [*340j 
the  bberitance  of  the  ihrieralty  of  Middlesex  vested  in  their  body 
by  chaiter  {d)  [4],  The  reason  of  these  popular  elections  ia  assigned  in 
toe  same  ataluto,  c.  13,"  that  the  comnxms  might  choose  such  aa  woiilil 
iKH  be  a  bnrdento  them."  And  herein  appears  plainly  a  strong  trace  of 
lbs  democratical  part  of  onr  constitution ;  in  which  form  of  government 
it  is  an  indispensable  requisite,  that  the  pemila  shotdd  chooae  their  own 
magistrales  («].  This  election  was  in  all  probability  not  absolutely  vested 
in  Uie  commons,  bnt  required  the  royal  approbation.  For,  in  the  Gotbic 
constitution,  the  judges  of  the  county  courts  (which  o£Sce  is  executed  by 
OUT  sheriff)  were  elected  by  the  people,  hut  confirmed  by  the  king:  and  the 
form  (rf*  their  election  was  thus  managed  :  the  people,  or  iiteola  terrUorii, 
chose  twetot  electors,  and  they  nominated  thret  persona,  mi  gvibiu  rtx  unun 
etHfirmiAat  (/).  But  with  us  in  England  these  popular  elections,  grow- 
ing tumultuous,  were  put  an  end  to  by  the  statute  9  Edw.  11.  at.  3,  which 
enacted,  that  the  aherifis  ahould  from  thenceforUi  be  assigned  by  the  chaa- 
cetlra',  treasurer,  and  the  judges  ;  aa  being  persons  in  whom  the  same  trust 
might  with  confidence  be  reposed.  By  statutes  14  Edw.  111.  c.  7,  23 
Hen.  VI.  c.  8,  and  21  Hen  VIU.  c.20  (5),  the  chancelloT,  treasurer,  pre- 
sident of  the  king'a  council,  cAtef  justices,  and  chief  baron,  are  to  make 
this  election  ;  and  that  on  the  morrow  of  All  Souls  in  the  exchequer.  And 
the  king's  letters  patent,  appointing  Ihe  new  sheriffs,  lued  comnwnly  to 
bear  date  the  6th  daj  of  November  {g).    1'he  statute  of  Cambridge,  12 

W  Madnn.  Sp.  L.  b.  t,  c  I  U)  S«.  11  Bdw.  IV.  c.  I. 

^■ind  tn  nncn  lh>iriMeiiiiIi««  fmin  time  ta  (^nil  iheulicv.     Hii  tniniatmil  dulia  m 

t]«w,«  forfeii  Ibeirolfieu.    But  Ihe  einintr  tuniUrtolbnaaof ihsriBiin  Englsnd. 
tuBotbcBwl*  iwpoiwiUafotlkeMiUDrths        (3)  TbeMrlof  Thiiut  ii harediMtr  aheriff 

■beiiC    Tba  |0*cnuur  ouy  noion  them,  fint  of  WeitmoreUnil.    Tbu  aflioe  awir  deacced 

firing  them  ■  eogqpaftba  dune*  end  laop-  to,  uid  be  ateculed  \ry,  ■  femile  ;  For"  Ann 

■nnimitf  of  bejo^  beinl    ia  their   dnrBnoe.  coantM*  of  Pemhrnke  ludiheoffice  orheradi- 

Thcj  mM  rande  in  Ihe  eoDotr  bi  irbich  ther  tuy  ■herilT  of  WeMnuretuid,  and  eiereiird  it 

■leeheMO.    Conit.  Ait.4.  SeouS.    1  R.  9.  in  peraon.    Attbe  utiiu  tl  Apjdebv  she  lU 

101,  4  IS.  witli  ibe  jodgM  DB  the  benoh.''    Harf.  Ca. 

(S)  The  Sault  Oitrig  diflen  Mrr  eoaidn-  iitU.  336. 
nU)'  fiaiD  the  Ea^iiiEi  ibaiiir.    Ilw  &aM        (4)  The  elwHioa  of  tbe  abe 

Biui  by  HMate  W  and  Hiildleeei  wni  gnnled  V 

B  bvverof  thne  Loadon  for  er— 

' ■  laeapable  of  < — -i-:— ~c  • 


■etiig  in  any  eeUM  for  tbe  aDiianr  of  whieb  he  king'a   eiDbcquer.    In  GODuquenea    or  Ihia 

1.  -L-^«     mi-  : lu  -•.griMepato ;  he  grmt,  they  buve  dimye  elected  two  iharilfa, 

'    '  Ufh  Ihen  constitule  loiether  butane  affi- 

. .-  ;  and  if  one  die,  ihe  other  ejuinot  met  rill 

BIT  appoinl  Mibaiiliitei.  who,  u  uwtber  ii  elected.    (4  Bat  ^tr.MT.)     In  the 

Mit,  reecire  auled  Balarie*.    The  lear  IT4S.  the  eorporalion  of  London  made  > 


I  u  nailed  ibenll.depiite ;  he    grant, 
ihin  Ibe  coon);  four  monthi  in    tboufi 


tnr  Ihe  term    hye.law,  impnaing  a  fine  of  fiOOJ.  i 
hoibd.  or  obiintJoEii  to  the  crcmt.    Erana,  esq.  and  the  ohambcrLain  of  London,  3 


.    TbeoJTil  jutiadictionoribe  peraon,  who  being  elected,  thoiild  refuse  lo 

'■  to  all  perannal  action*  aerf e  the  office  of  aherif 

...         9*  Ihe  pmident  d( 

criiMul  tanadielion  extend*  to  the  irid  of  tba  eoniieil   id  the  eiaeotion  of  itat.  3  Hen. 


--  ia,  thondt  the  rafidir  einmita  of 

feortatif  joatioiaiT  piBranl aoeb  trial*  occnr-  tbecourt  of  Star  Chamber  with  authority  M 

Mm  befwa  hin.    Ha  laha*    eogniiaaoa   of  puniab  ditei a  miadeoieauora ;  but  lliia  aUtnM 

■Ml.  and    otbar   (Uoaiaa,  ami  aU  offanoet  waa  repealed  by  atat  16C.Lc.IO. 


Ha  laiia*    aogniiaaM   of    puniab  diteia  miadeo 
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Ke.  II.  3.  i,  orAaint,  that  Urn  obancellsr,  tmoum-,  kfl«p«r  of  the  ptnj 
Mtd,  tU  wwd  of  th«  king's  hotiae,  tlie  kiof^  cbwiAerlaJn,  clerk  of  the  ndig, 
A*  jnaticea  of  th«  one  bench  and  the  other,  barons  of  the  exchequer,  and 
all  othet  that  ahatl  be  called  to  ordain,  name,ormakejusticeiof  thejwece, 
thcrifft,  anil  other  officers  of  the  king,  ahall  be  awom  lo  act  indiflerenly, 
■md  10  appoint  no  man  that  sueth  either  privily  <«  openly  to  be  put  in  of- 
fice, but  each  only  aa  they  shall  Judge  to  be  the  best  and  nroal 
["341]  autficient.  /^adJtfce^ custom  nowj^s  {and  haa  been  at  least  'eteiN 
f  aince  the  time  of  ForteacWpI^Twho  wu  chief  jnatice  and  chan-  \ 

/  cellor  to  Henry  the  aizth)  that  all  the  judges,  together  vith  the  odier  great  I 
I  officers  and  privy  counaellore.  meet  iii  the  exchequer  on  the  }norrow_of  All  \ 
Souls  yearly,  (which  day  la  now  altered  to  the  morrow  of  St.  Martin  by  I 
the  last  act  for  abbreriatjag  Michaelmas  term,)  and  then  and  there  the  I 
judges  propose  three  persons,  to  be  reported  (if  approved  oTJ^To  Uie  king,'  / 
wHo  aftenreBlB  appointaone  of  them  to  be  8heri(r[6}!)'  ' 

TliJs  custom,  of  the  laalve  judges  proposing  three  persons,  seems  bor- 
rowed from  the  Gothic  coiutitution  before  mentioned ;  with  this  difi^rence, 
that  among  the  Goths  the  twelve  nominors  were  first  elected  by  the  peo- 
ple Themselves.  And  this  usage  of  ours  at  its  first  introdoetion,  I  ua 
apt  to  believe,  was  founded  upon  some  atatute,  thongh  not  now  lo  be  foimd 
among  oar  printed  laws  :  first,  because  it  is  materially  different  from  the 
dire<nion  of  all  the  statutea  before  mentioned  :  which  it  is  hard  to  eoneeiTe 
that  the  judges  would  have  countenanced  by  their  concurrence,  or  that 
Fortescue  would  have  inserted  in  his  bot^,  unless  by  the  authorih^  of  some 
ttatute  ;  and  also,  because  a  statute  is  eTpreaaly  refeired  to  in  the  record, 
which  Sir  Edward  Coke  tells  us  (i),  he  transcribed  from  the  council  book 
of  3  March,  34  Henry  VI.  and  which  is  in  substance  aa  foflows  (7).    The 

(•)  The  (bikiwiiig  ii  tha  prawnL  mud*  of  aceotdiu  to  tfac  order  im  wkidi  rlwj  areplae 

■oauMlinc  abcriS*  ia  tha  eiobaqun  aa  tb*  *d,  whieC,  IbrgniMmiUialr,  h*  tftfwid* 

aarmr  of  8l.  Hiitia ;  mdaDTtrtwua.    SaraaJ  objcetion  ato  nad* 

TtMokwHcDoTiehaMtllorofdMeukMiiior.  to  gonlJtmni ;  Mae,  parinpa,  u  thtir  on  n- 

Ike  jadfM,  (ltd  lenTal  of  the  priT7  omaell  qoett ;  neh  M,  IhM  Ibn  u«  iliRMd,  Ihu  tbak 

■Mtnible,  ■ndanoOeorof  thecoiHt  adnuob*  mtttn  u«  imatt  tad  Hraooibared,  that  thaj 


ST  an;  improper  motive:  ihta  doM,  the  aam*  The  nawtheriiria|e9arBllTappoiBtad  about 

oUtcer  hiving  iba  liat  oF  ih<  counliea  ia  tiftt^  tha  mmI  of  Iba  foltamBi  Hilnr  Mrta  ;  Ihia  ai- 

beii(«lonhr,Mu)of  theaawtnwar*  nemmat-  leaaionaf  tha  tin*  *M,  piaMjlr,  in    i  imhi 

•d  tilt  7817  pneodina,  n»da  orer  tha  ihme  ogama  of  tha  IT  Edw.  IT.  o.  7,  wUekenablaa 

uipaB,  and  thelaalnrihelhraehepnineanoea  thaoldahariir  lo  hold  taia  efflaa  orar  Minhaal 

to  ba  lh«pr«t*nt  aheriff;  bat  whare  thai*  haa  naa  andHilan  lama. 

keen    ■  poohal-afaariff,*  ba    reada  the  thraa  (T)  Ian  iaetiaad  wdlaagrBa  with  the  lama 

Biraaa  upon  ib«  liat,  and  Itwn  deelaTsa  who  ad  iad|a^  aDnjasnra.  Ihat  tbe  {nreaeM  pra« 

ia  tba  pmant  attarilT.     !f  any  of  the  ninia-  llaa  onginMed  fran  >  ataUM*  which  Baanat 

try  or  Jodgaa  haa  as  ebjMtioB  to  the  MSWi,  new  ba  laand ;  haaaHe  if  aaeb  a  atatata  ova* 

heihen  meniionait.aHlanathargenilaaieBi*  aiiMed,  it  mnat   haie  bean  paaoad  betwaam 

aorniaaledinhianiom;  irnsol^aatianioinada,  the  dale  of  thi*  iMord,  the  M  Henrf  TI.  aad 

'     iTa,*'lo  IbatwoRonlla-  Iba  aiamte  23  Hemr  VI.  a.  8,  referred     - 

lion,  and -*     ■*-' '   '      ■ 


■an  I  knov  no  o^oclion,  uid  I  reeoranieBd    iha  laamed 
A.  B.eaq.  in  tha  room  of  Iba  pnamt  aWiff."     —  ■  *-- ■"- 


ha  nnmoflbapnamtaWiff."  Me:  h 
Srar  haa  a  papfr  with  ■  nanber  14  I!d«. 
in  hita  by  the  oteil  at  aaaiaa  far    mminali 


DominalioaofonaaenoB  MlU  tba  oOoa  whas 

„„.  „ .J Taeanl ;  jM  Iba  faimn  Manrta  •  Edw,  II,  M. 

„_MlMian  epon  the  tanan   ),  laava*  iha  unmber  bidetake,  *<■.  abariflb 

,  and  also  of  lenlleDwa  who  are  Ekety  l«    Aall  be  HaigMd  by  tb*  ahneaDor,  &«.  :  aarf 
■anoninited.aadwIiilBtlhelhres  an  aofai-    if  aadi  a  mtute  bad  paaaed  IM  Aa  Oeona  of 
iila«,ba  piefiie«l,l,ar  ),la  tbeir  aaata,    Ibo**  •!•*■«  yaara,  k  b  prabablt  Aa)  k  w«^l 
•  Sea  Hr.  Ohriatiu^  boU,  feat. 
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OF  ARSONS.  ui 

I»t9  had  of  hit  own  wnboriiy  ^ipolBud  «  iimb  sWriff  of  lincolnahin, 
waich  oSc«  he  refuied  to  lake  upon  bim ;  wboreupoa  the  opinioiia  of  dw 
«dges  were  (ftkea,  wfaw  khould  be  done  ia  this  behtif.  And  the  two  chief 
iouicttB,  Sir  John  PaneMiM  and  Sir  John  Paaot,  delirerad  the  tmaniinoiis 
opinion  of  them  alt ;  "  that  the  king  did  aa  etror  wboo  ho  made  a  peiMn 
•herifl',  that  waa  not  cbnsen  and  presented  to  bim  according  to  the  stituU , 
ibat  tho  penon  reusing  waa  liable  to  no  fine  for  diaobedienco,  as  if  bn  had 
been  one  of  the  three  persons  chosen  according  to  the  tenor  of  the  statvU, 
(S)  1  that  they  would  advise  the  king  to  hsTe  recoune  to  the  three  persons 
that  were  chosen  according  to  the  ttatnte,  or  that  aome  other  thrifty  man 
be  entreated  to  occupy  the  office  for  this  year  ;  and  that,  the  next  year,  to 
eschew  such  inconveniences,  the  order  of  the  ttatuU  in  this  behalf  made 
be  observed."  But  notwithstanding  this  imanimons  resolution  of 
*all  the  judgea  of  England,  thus  entered  in  the  council  book,  and  [*343] 
the  atalnte  34  and  95  Hen.  Vlll.  c.  26,  ^  61,  which  exprensly 
tecognizes  this  to  be  the  Uw  of  the  land,  some  of  our  writers  [j)  have 
affirmed,  that  the  kine,  tiy  his  prerogative,  may  name  whom  he  pleases  to 
be  sherilf,  whether  i^osen  by  the  judges  or  no.  This  is  grounded  on  a 
very  particular  case  in  the  fifth  jrear  of  Queen  Elizabeth,  when,  by  rea- 
son of  the  plague,  there  waa  no  Michaelmas  term  kept  at  Westminster  ; 
so  that  the  judgea  could  not  meet  there  in  enutino  mimarum  \o  nominate 
the  eheriffa :  whereupon  the  queen  named  them  heraelf,  without  auch  pre- 
vions  assembly,  appointing  for  the  most  part  one  of  the  two  remaining  in 
the  Inst  yaar'a  list  (i).  And  this  case,  thus  circumalanced,  is  the  only  ai^ 
ihorily  in  oar  books  for  the  making  theae  extraordinary  aherifTa.  It  is  tme, 
the  Toportet  adds,  that  it  was  held  that  the  queen  by  her  prerogative  migla 
make  a  sheriS' without  the  election  of  the  judges,  son  obstante  aliquo  ttatu- 
to  M  eoHtrarium ;  but  the  doctrine  of  nen  obstante't,  which  seta  the  preroga- 
tive above  the  laws,  waa  eflectually  demolished  by  the  bill  of  tights  at  the 
renrfution,  and  abdicated  Westminster-hail  when  King  Jamea  abdicated 
the  kingdotiL  However,  it  must  be  acknowledged,  thnt  the  practice  of 
occaaioiially  naming  what  are  called  pocket-aherins,  by  the  sole  authority 
of  the  crowji,  hath  uniformly  continued  to  the  reign  of  hie  present  ma- 
jesty ;  in  which,  I  believe,  few  (if  any)  compulsory  instances  have  occur- 
red (9),  (10). 

ti)  ImMm,  Itt.  -  (t|  Dtb,  OS. 

hire  bc*B  rebmd  to  l>T  luharqiiont  ■ululci.  ^Hir  voald  b«  n«mil;  «i|iir*d  belora  tht  in- 

I  ahouU  eooeeirt  ihd  Uw  pruliee  originited  dimmeat  eooH  be  tried, 
torn  the  roniidemian  Ati,  lu  lbs  kin^  km        (9)  Wheo  the  kinc  ippointi  a  peraoo  (fa*- 

Id  eanAiia  [he  naminalion  b;  hia  patent,  it  wai  rill,  who  i>  not  one  of  the  three  nomina'ed  in 

mum  coDTenienl  ukI  reapeeifal  lo   preaent  the  ri<:b«i|uor.  he  i)  nlled  ■  poekei-aheriff. 

thrae  lo  bim  than  onl]'  one ;  and  ihoujih  ihit  U  ia  probalile,  Ihal  no  Fomaulior;  inata>noe  of 

mceediif  did  Dal  sueily  corraipoiul  with  the  appointment  of  ■  jncket-iherilF  ertr  ae- 

Ike  dineuooa  of  the  atatute.  jret  u  waa  not  eurred;  aod  the   nnuiniona  opimon  of  the 

esntnrj  lo  iti  ipbil,  or  in  itriclneat  to  ila  let-  iudfea,  preaerrrd  in  the  reooni  cited  \iy  the 

tei ;  Md  therelbn  Ox  judgea  n'^ht.  perhapa,  learned    cORimenlator   Tmn   S  Inat.  S99,  pra 

Aiak  themaelfM  wamnied   in  aaving.  that  eludei  Iha  poaibttitT  o!  auch  a  cue.     Thil  ■■ 

Aetliree  seraona  wereeboaen  aceoiilinctotbe  an  ungraeiaoa  prerofitira  ;  and  wheneret  it 

leDor  of  the  aututa.  ia  e>erci*pd.  nnleat  Ihe  occaiion  ia  nuuiifeM, 

(8)  In  The  King  t.  WoodrowjaT.  R.  731,  the  whole  adminiatralinn  of  juaiiee  Ihroughoot 

to  inkimatioa  waa  graoled  agninit  >  penon  one  eountj  lor  a  iwelintionrh,  if  tut  corrapl- 

fo  refuaioi,   and  the  reaaon    aatigned  waa,  ed,  ta  ceHainif  auspected.     The  onote  ooght 

'boeauae  Um  tbcboc j/if  the  oBiee  occaaioned  to  be  orient  or  inerilable,  when  reemree  k 

»«opof  pihliejuWJce."     ll  abould  slao ; "— '  •-  ■'■ '■— * 

.1 —  —J: — .  .-ouU  propcHif  hafe  lii 
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tStl  OF  THE  RIGHTS 

/  Sli  mftf,  by  THtuB  of  MTaral  aid  aUtiKea,  tn  lo  continuK  in  their  ofica 
uo  loigiir  than  ODey«uiyand  yst  it  hatbbeen  uid(/)  dut  aBherifT  ta^j 
be  appointed  duntnte  bene  placito,  or  duriog  the  king's  plewure ;  and  »  ii 
the  rorm  of  the  roy«l  writ  (m).  Therefore,  till  e  new  •huifi'  be  aamod, 
bis  office  cannot  be  deternuDed,  unless  by  his  own  desth,  or  the  deaisa  of 


■  imogDiunoa  in  th*  cxoIm-    he  ought  tX  at  bofore  the  i 


vnt*  eoait » 

«  <Hd  (he;  iff, 

priumen  ia  Ih*  gad 

(Ufcdwr  wiib  al' - 


qiier,  under  pain  of  HXtf.,  for  nrnieiil  "(  hii  dalirer  «  wrii  of  liiubii 

imffenuul  all  other  piofiu of  IBS  ihrriffMick,  who  it  eel  o*sr  all  Iha 

Id  nuke  nceount  utd  ■ppoial  ■  >uflii:iBDl  on-  ecvenUj  bj  Ihetr  mmm  .    _    

der-ehFiiffToretecutionofDnweH.  SeeCooi.  writs)  pieoieelj,  I7  new  and  indeinini   be- 

Of.  lii.  Viicount,  A.  (!.)  IMt.  Sh.  7.211.3  tweon  the  too  iheriA.  whcraia  miul  be  eoiD- 

EiTw.  VI.  e.34.     Uowtadothii.aealmpej'i  prebandm)  all  Ibe  aaiMm  which  Um  old  alMrifl 

OlF.  of  Sheriff,  II.    Dilt.  Sheriff,  tSl.     $ea  heth  agunit  ersry  aiiaeoei,  ihougb  the  eu- 

fonn  of  rocMpiixanoe,  Inpe^,  18.     9o  he  muM  eolione  are  of  record.     And  lill  the  delitei^  ef 

find  (ureir  lor  perfonaing  bu  office,  if  ihs  king  tho  priaonera  to  the  new  eheriff,  ther  renaia 

pleaie.     Mad.  M3.  in  the  eugtodi  of  the  ok)  iheiilf,  notwiilMtMd 

AAer  aiicta    ncnpiiianaa  giTea,  he   miul  ing  the  letien  pateat  of  ippoinimeotitlM  writ 

pnKure  out  of  ohanoerr  the  patent  of  office,  of  dtaehargr.  nnd  the  wril  of  deliter;;  nailber 

the  patent  of  aetiMaaer,  and  Ibe  wril  tor  dia-  ii  ibe  new  theriff  obliged  to  reeeira  iIm  pri- 


„e  of  the   old   aheriff.     Crampt.  Off.  of    aonen  hut  at  the  gK>J  odIt.     Bullh 

8her.30Z.aoa.   Vide  Countr  (B- l.^c.)    See  the  old  (herilT  ceaae*  when  the  wril  of  d>*- 

bna  of  patent,  Impe;,  IS.  fonn  of  pueni  of  ehaige  eoowth  lo  lun.    Wooi'i  IsM.  k  1.  & 

aaaiitauce,  IK.     Saa  aUo  foim  of  writ  of  dia-  7. 

oharie,  Impef,  IS.  AUo.  bebre  the  aheriff leU  By  ttat.  20  Geo.  II.  e.3T.  the  old  aheriff' oiuat 

m  hie  office,  he  mutt  tif  3  Geo.  L  e,  15,  take  tarn  orer  to  hii  lucceuot.  byiadMtiw  and 

an  oath  thai  iw  will  tnilj  aarre  Ihs  king  in  lbs  achedult.  all  Buob  wnu  and  praoan  as  ramaia 

office  of  ebertf.  &e. ;  trulj  keep  the   king's  uiM>ecuted,  and  the  naw  shariff  nuit  aueiua 

rights,  and  all  that  hclongeth  to  the  crown,  and  mum  Ihe  same. 

&e, ;  not  reipiu  the  king^  deliU  for  gil^  or  When  a  sheriff  quits  his  offiige,  the  oastady 

IkTouti  where  il  dut  bo  dona  without  great  of  the  eamtj  g*ol  can  onl;  belong  to  Iu(.hio- 

KCTance,  rightfully  Ireal  the  peopje  in  hie  ceaxn.    The   cauntT  gaol   ia   Ibo  piunn  fo> 

i  Ii  wick,  die.  1  irulir  acouit  at  the  eichequer  DiB!efaclon,aDdlhsihenfFiMiglittokerptlieia 

all  those  of  wheal  he  ihall  receire  asT  thing  of  then  ;  but  ptieonei*  fiir  debt,  ftc^  when  re 

the  king's  debts ;  nothii^  take  *herab]P  the  lian  liss  sgainai  the  sheriff  br  Ibeic  e«apa, 

king  maj  tosa,  or  bis  right  be  letted,  dco. ;  a»j  be  kept  in  what  place  the  sheriff  plesaea. 

trulj  return  and  serve  the  king^s  writs,  did. ;  1  Ld.  Raym.  13S. 

take  no  bailiffa  but  such  as  he  will  answer  for,  Ttui  new  sheriff,  si  the  fiiat  connlj  oooit  af- 
dcc  )  Mum  rcaaonable  iaiuee.  du. ;  make  Mr  hi*  election  and  the  diichuga  oT  the  idd 
due  pinneli,  dee. ;  hath  ikh  nor  will  not  let  to  iheriff,  muit  read  or  cause  to  be  read  his  pk> 
fann,  dee  his  sheriffwick,  or  anj  offiee  belong-  tenl  and  writ  of  assistanos.  and  siso  nomiiuta 
inj  to  it;  tnilj  eiecute  Ihe  lawa,  and  in  ut  his  under-sheriff,  or  eounijr  clerk,  and  depute, 
thing*  behara  himself  for  lb*  honour  of  Ibe  appoint,  and  pioclsiDi  four  deputiBa  at  iba 
king,  and  good  of  hia  subject*,  and  discharge  least  in  that  count]',  lo  make  replerina,  for  the 
his  office  lo  the  belt  of  his  Aill  sod  power,  ease  of  liie  county  (the  deputies  not  to  ba 
CrompL  Uff.  Sh.  202.  Vide  for  his  oath  the  twelre  mile*  distant  on*  from  soother,  in  •Te- 
st. 3  Geo.  I.  c  la.  s.  18.  M*d.  640.  snd  Bum  J.  rr  quarter  of  the  couni;,  one  10  grant  Twpta 
U  ed.  by  Chetwjnd,  tit.  Sheriff.  The  breach  Tin*  in  tbc  aberiff's  name,  and  to  traka  deli 
of  this  oaih.  ihoiirii  a  high  oSeuoe,  ianot  per-  Tersnes  of  diatieiaeeX  and  the  shsriff,  for  aretj 
tan.  IICa.9e.but*eeDT.  at.  a.  month  he  shall  lack  such  deputies,  shall  forfeit 
The  sheriff  (except  of  WBle*,LondaD,Mtd-  31. ;  snd  wiihia  two  month*  neit  after  he  balh 
dlaiei.  countis*  pilstine.  or  of  »ny  oiljr  or  received  hi*  paienl,  he  maj  appoint  aueh  da- 
town  being  a  oountj  within  iteelTL  within  six  putiea,  dm.    Dsti.  ID. 

BKinlhs  after  hie  election,  wut  tau  and  aub-  FonnerlT,  if  a  person  rafuaed  to  lake  opoa 

scribe  the  oaths  of  sltegianoe,  supianan,  snd  him  Ihe  office  Dl^eheriff,  he  was  puniAed  in 

a4(uta(ion,inoneoflbecouiisUWealn<iBr—     -^ l__..._.   ^.^  __._  .,.r__, 


or  Ibe   general  or  quailer  •eeaion  where  he  take  the  office,  or  the  oath*,  or  olGcialea  aa 

reaidea.  beiwcan  nine  and  twelre  in  forenoon,  aheriff  before  he  ha*  qualified  himaelf,  ha  hmt 

1  Geo,  ■III.  3.  c  13.  a.  2.    S  Geo.  11.  e.  31.  s.  be  pmseeded   against  bf  infomutioa  ia  itia 

a.  4.     9  Geo.  II.  e.  36.  s.  3,  iDd  mueU  within  kiug's  bench.Catth.  307.  3  Ler.  11&  S  Hod 

■II  months  after  admittance  and  receiving  his  300.     Dyer,  IST. ;  and  thit  thooi^  he  www  «i 

■uthurty  (10  Geo.  II.  c.  30.S.  3.)reoeivs  the  communicalod,  w'---'-  "-    ■-■--    -' 


I    deolantion    le*l  to  audi<ir  himself,  R.  3  Hod.  300.  urns 

i__  TT  .  1.  _     11^  qualilled  bf  lakiag  the  eaersiBent  witlua 

a  year  pmeding.     (Vide  4  Hod.  IGBl     Salk. 


The  new  sheriff  btmg^poinMd  and  awom,     1ST.     lLd.Saym.SB,   «-Vent.  S4&) 
ercieed  by,  lac  pe 
•■til  Iha  Mat.  >S 
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ifcaktnx;  in  which,  lut  cms  itwma  Moalfotlbe  raccdk.  or  to  aend  «new 
writtouiealdiherilf  ()i)i  but  now  bjr  Btetute  1  Ann-«t.  1,g.  R,  all 
oflicera  4ppointed  by  the  'preceding  king  nxj  bold  their  offices  [*343] 
for  six  months  sAer  the  king's  demise,  unless  sooner  disptaced  by 
the  successor.  We  may  Tatther  observe,  thu  by  statute  1  Kic.  II.  c.  1 1 
M  man  that  has  served  the  office  of  sheriff  for  one  year,  can  be  compelled 
lo  serve  the  same  again  within  three  years  alYer  (11). 

We  shall  find  it  is  of  the  utmost  importance  to  hare  the  sheriff  ap- 

I  pointed  according  to  law,  when  we  consider  bis  power  and  duly.  These  \ 
ftie  eij^erjs  a  judge,  as  the  keeper  of  the  king's  peace,  as  a  mblsterial  i 
pfficur  of  the  superior  courts  of  justice,  or  ss  tlie  king's  baJIHT' 

I  In  hie  judicial  capacity  he  is  lo  heu.i^d.deteniuae.all  causes  of  forty 
/  ^ullinga  value  and  lincter^Tn  hi  a  couiiij  courl,^of  which  more  in  its  proper 
place;  srid^e'Gas  also  a  judicial  power  in  divfets  other  civil  cases  (o).  He 
U  likewioe  to  decide  the  elections  of  knighia  of  the  sliire,  (subject  to  the 
control  of  the  bouse  of  eomrooas,)  of  coroners,  snd  of  verderora  i  to  judge 
of  the  qualificatioD  of  voters,  and  lo  return  such  as  he  shall  determme  to 
be  duly  elected.. 

/'  As.  the  keeper  of  the  Idng's  peace,  both  by  common  law  and  special  ] 
commission,  he  ^  the  first  man  in  the  count;,  and  superior  in  rank  to  anr  ^ 
nobleman  therein,  during  his  office  (;>).. He^may  apprehend,  and  commU    i 

fe  pnson,  all  person's' who  EreulTihe^pe^Cf,  or  attempt  lo  break  if;  ani  I 
maVTiind  aiiy  on«  in  a  recognizance  to  keep  the  king's  peace  (12).  He  . 
JHy,  aiiJ  Is  bound  <rqffleiolo  pursue,  snd  take  all  traitors,  murderers,  felons,  . 
Ji^fcBher  nisdoers,  and  commit  them  to  gaol  for  safe  custody.  He  is  ) 
ilta.  lo"3erend  hia  county  against  any  of  the  king's  enemies  when  ihej 
a  into  the  land  :  and  for  this  purpose,  as  well  as  for  keeping  the  peace    ! 


""1  pilP,"'"g  rdons,  he  may  commnnd  all  the  people  of  his  county  to  at*    ' 
t^dhlm;  which  is  called  theposMcomifafuf,  or  power  of  ths  county  (j)  : 
and  tHTs  summons  every  person  above  fiAeen  years  old,  and  under     ' 
the  degree  of  a  peer,  is  bound  to  attend  upon  warning  (r),  'under    [*344] 
pain  of  fine  and  imprisonment  (j).     But  though  the  sheriff  is 
thus  thn  principal  conservator  of  the  peace  in  his  county,  yet  by  the  ex- 
press directions  of  the  great  charter  ({),  he,  together  with  the  constable, 
corooer,  and  certain  other  ofScers  of  the  king,  are  forbidden  to  bold  any  plssa 
of  the  crown,  or,  in  other  words,  to  try  any  criminal  offence.     For  it  would 
be  highly  unbecoming,  that  the  executioners  of  justice  should  be  also  the 
jndges ;  should  impose,  as  well  as  levy,  fines  and  amercements ;  should 
on*  day  condemn  a  man  to  death,  and  personally  execute  him  the  next. 

(■)  DalLorahwUBLT.  (r)  Lamb. XInn. 111. 

(•)  IM1I.C.4.  (i)Sut.tHMkV.cS. 

(■)  1  RoD,  Ran.  SIR  (11  Cam.  IT. 
d)  out.  c  Si. 

(11)  If  than  ba  othar  auffiaiant  within  tha  befora  a  mafiitnle.     1  Saand,  Bl.    So  if  M 

aonntjr.*     Until  a   diRanat    resnlmina  na  a  eooDly  rouit  held  fat  iha  etfction  or  knigUi 

wxia  hf  6  Elia.  e.  IS,  in  a  graal  nanj  in-  oT  the  ahira,  a  rrcaboldci  inlernipl  Ihe  pn>- 

Haacaa  Iwo  counljaa  had  aaa  aiui  Uw  aaoHi  uaadinn  by  makinf  a  dialuttAnca,  iha  aharifl 

■kariff:  Ikia  ia  mill  ibe  oaa*  in  tlM  eoontia*  of  B»j  ortai  him  u  ba  laken  inio  coalajr  sn^ 

Oaatluidn  and  Huulinsdon.  takan  babta  a  juMiM  el  the  peaoa.     1  Taunt. 

(IS)  If  nMlated  iu  aieeulioB  of  hia  oSea,  )«& 
^m  Dajr  inpriaoa  th*  partr  sotil  he  be  esrried 

*  And,  itihoald  Hen,  that  the  hansf  serr-  fee  Ihe  praosdint  f ear  Ibr  •  Waloh  oonntj, 

ti  tha  prendini  jaar  in  one  counij,  npenles  alleged  thai  faet  aninat  heinc  Hnninaled  ta 

•a  CHBipUan  ham  aarriu  ia  another.     Is  aerre  Iha  oSea  in  Uiia,  for  an  Engliih  epaatr 

MM-T,  a  senilaman,  wba  Eiad  aarrad  tha  of-  bat  he  wai  not  uanaad. 
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Neither  tiay  he  set  u  k(i  vrdKnary  }usd«e  bt  Ae  pwes  durtngr  <1<*  ti**"  *f 
bis  ofEce  (u) :  fw  ihis  would  (>«  nqudly  incottsistent ;  h«  being  in  muPf 
TMpecls  the  serrant  oTthe  juMices, 

'  Id  his  ministerial  capacity  the  sheriff  is  bonne!  to  execute  sU  pTOcesa  te- 
'  suing  from  the  king's  courts  or  justice  p3j.  In""tSe7Som!fnencemeht  oT 
«|vil  csuses,  he  is  to  serre  the  writ',  to  arrest,  snd  to'la.ke  bail ;  when  the 
cause  comes  to  trial,  he  mmi  Bummon  and  return  the  jurv  ;  when  itJs.^^ 
lermineil,  he  must  seelhe  judgment  of  the  couii' carried  into  execution. 
In  ciimtnsl  matters,  he  also  arrests  and  imprisons',  he  retji^Tis  the  jiirv.  )tt 
has  the  custody  of  the  delinquenl,  and  he  executes  the  sentence  uf  th» 
court,  though  it  extend  16  deatb  Itself. 
y  As  the  king's  bailiff,  it  is  his  business  to  preserve  the  rights  of  the  king 
'  within  bis  bailiwick  j/for  so  his  county  is  frequently  called  in  the  vn'its'ii 
word  introduced  by  me  princes  of  the  Nornisn  line  ;  in  imitation  of  the 
French,  whose  territory  is  divided  into  bailiwicks,  as  that  of  England  inl« 
counties  (10).  He  most  seize  to  the  king's  use  all  lands  devolved  to  the 
crown  by  attainder  or  escheat ;  must  levy  all  fines  and  forfeitures  ;  must 
■eizeandkeepall  waifs,  wrecks,  estrays,  and  the  like,  unless  they  be  granted 
to  Boms  subject;  and  must  also  collect  the  king's  rents  within  the  bailiwick, 

if  commanded  by  process  forom  the  exchequer  (x). 
["345]        *To  execute  these  various  offices,  the  sheriff  has  under  him 

many  inferior  officers ;  an  under>Bberiff,  bailiffs,  and  gaolers;  who 
must  neither  buy,  sell,  not  bma  their  offices,  on  forfeiture  of  600^.  (jr)  (14). 

Co)  Stil.  I  M*r.  n.  1,  e.  B^  <r)  IMt.  e.  9. 

(K)  ri>rt«w.d«L.L.G.Sl.  U)  SUt.  1  0«.  I.  c  IS. 

(13)  Bj  the  eomimn  law  ilMrtn  in  la        (14)  AiUander->beriBiingni«ral.*MBM. 

i«B*  purpowa  «iwi4ar«l  u  affi»n  of  Ihe  Ab. Sheriff,  H.  Com.  Dig,  ViiDounl,  B. 
•DurU,  u  the  coniUabl*  1*  to  the  jutticciorLh*         Tb«  ihariff'  it  not  bound  to  miike  in  nnder- 

peau.     3dk.lTS.     3  Lord  Ray.  1I9S.     For-  (herLlT,  Mob.  13.  led  Ttd.  1  &  £  P  &  M.  c  12. 

tea.  139.     Tidd.  8  ed.  02.     Ai  writ*  and  pi«-  ud  th*  alMrifT  a»j   ivmoia  hln  wbcn  ha 

Mai  an  dinctad  to  the  tberiCT,  neither  be  nor  plane*,  and  thia  Ihoiuh  be  nukai  bin  irn- 

hii  olEcen  an  Lo  diiputc  (he  authority  of  Iha  moTable,  id.     The  uDdar-ihcrilT  ;i  appointed 

ooDitoat  of  which  Ihey  iaiDa,  but  ha  and  hit  by  deed,  u4iich  ii  afterwaida  iiled  iniw  Itiiu'* 

aBeeni  are  al  theji  peril  truly  to  CKOcata  the  rcmemljniiotr'ioftoa  in  Ibaexchaquer.     Hslk 

tana,  and  that  aeoinling  to  the  aommind  of  12.     By  the  27  Eiii.  s.  12.  the  undfi-ihrriff. 

Iha  atid  writ!,  and  haraunia  they  are  awom,  «icFpt  oF  cnuntiet  in  Walai  and  oounty  pala- 

Dth.  104 ;  and  h«  muit  do  the  duty  of  hii  of-  line  of  Oiealer.  mutt  taht  an  oiih  which  ia 

tee  aiid  ihaw  Do  faTour,  nor  be  guilty  of  op-  now  prMoribed  by  tl-e  3  (>aa.  I.  o.  15.     Ha 

praaaioa.    I>alt.  109.     Bui  the  ihariffoucht  to  muM  alto  uke  the  oalbt  of  allegiano*,  &e. 

be  faroured  befole  any  pritate  potaon.     4  Co.  in  the  aaaie  manneV  ai  the  higb-iherilT,  and 

31.  viihii  iba  anne  tine ;  ae*  aupra  nola ;  aad 

The  alatulaa  relitin|  to  Iha   iherilF'i  as-  ha  mutt  not  inlcnaaddla  with  Ihe  nfGea  balbi* 

eounit  an  the  37  Edw.  I.  1. 1.  o.  S.  4  Hen.  V.  tucb  oalh  ia  Ukaa  on  pain  of  foifaitiag  40L 

0.8.     2&3E<LVI.  G.4.     13  dc  14  Car.  IL  o.  27  Eli«.  c  12. 

II.     3  Gao.  L  e.  19.  and  aae  Com.  Di(.  tiL         For  aeeuhly  to  Iba  tharilf.  the  undar-ahatilT 

Tiaoount,  Q.  uiualW  girea  a  bond  of  iftdmnniiy  to  taf*  tha 

In  Nair-Yarfc,  Ibe  inapectora  of  election!  in  aharin  nannlaai ;  lo  make  acoount  in  Iha  ex- 

ihe  loirn*  •wa  the  tapeniaora,  ataeaaon,  and  eheqnar,  and  procure   tbe  high-ahcrilT'i  dt»- 

IDwn  oleria:  ia  Iba  citiei  Ihey  an  apeoially  charn,  to  ralum  juriea  wi^  the  pririty  of  the 

appoiniw'  oy  (ha  eonmnn  ocuncila.     1  R.  S.  ahenff,  to  ezeoula  no  proaeit  of  wai^t  wiih- 

IS9.    Ttr  aberilTdoai  not  therefon  pretida  oat  tba   aheriff'a  privity,  to  account  10   lb* 

■teleairiB];  ha  ii  alao  reacriolad  froni  hold-  abariffaad  atund  him,  to  be  ready  lo  atiantl 

iai^  lay  uMit,  except  to  axeeule  vritt  of  in-  the  theriff;  for  hia  good  bahiTiour  in  bia  al- 

qmty,  *  hi  euch  apaeiai  write  ai  ipay  be  di-  fice,  lo  take  or  ute  noBTtortioa  to  sire 

id  in  ansa  ai  the  kin^  eouil.     See  IML 

I  any  SO.     To  mdemnify  bin  fmai  aacapaa      Nah. 

I  on,  2  R.  S.  14.     But  a  bond  or  coienant  Ihit  the  usdci- 


US,  I  H 


Kled  by  law  to  inquire  into  any  SO.  To  mdemnify  bin  fmai  aacapaa  Hah. 
d  propeny  leiied  or  leried  on,  2  R.  S .  14.  But  a  bond  or  coienant  Ihit  the  usdci- 
58.     The  pnccM  of  inferior  couna,    thrriff  ihiU  not  eiccute  procrn,  See.  wilh- 


*  ward  oourta,  juaiicei'  eouita,  courtt  oul  Ihe  iherilTt  conaent,  la  Tiid;  fo 
■niu  u,  &*.  ii  aiecuted  by  oaaaUblai,  our-  tba  aberilT  appoint!  bit  aiider-thart]). 
All*.  *  aoaoial  danatiei.  eoatequaoti  (i>*s  bin  authuitl'  ta  !■ 
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Tlw  ndar-dMiiff  vmuHy  peif<>nM  «11  the  dutiei  of  the  aAca  (15);  a 
tMj  few  only  escaplad,  where  the  penonal  presence  of  Uie  faigh-Blierifi  ifa 
■etBeeery.VBiit  no  under-cberiff  aliBll  «bide  in  hia  office  ebove  one  ye«r(<); 
■ad  if  be  Asa,  by  autute  23  Hen.  Vi.  e.  8,  he  forfeiu  SOOi.,  a  very  lugs 
-  peaal^  in  tbose  eariy  daya.  '  AmI  no  VDder-ahenfl'or  Bheoflfs  officer  ahall 
motisa  m  an  attorney,  during  the  time  he  eootinuea  in  -  anch  office  (a) : 
Mr  tbb  would  be  a  great  inlet  to  panislity  and  oppreaaion.  But  tbeae  aiilu* 
lary  regnUtiosa  are  «haiaeftdly  evaded,  by  practiaing  in  the  namea  of  other 
attomeya,  and  putting  in  aham  deputiea  by  way  of  nnninal  under-aheriflB : 
by  reaaon  of  which,  aaye  Dahon  (&),  the  under-aheriffa  and  bailifla  da 
grow  ao  cunning  in  their  several  j^acea,  that  they  ai»  able  lo  deceive,  and 
it  may  well  be  feared  that  many  of  them  do  deceive,  both  the  king,  th» 
U^aheriff,  and  the  county. 

/     BaUifia,orahenff'a  officera, are  either  baitiflaoThundredB,  or  apecialbai- 
I  UfTs  {16).     BailiSa  of  hundreda  are  officers  appoiuted  over  tboae  respective 

(>)  8UI.«Bd.  ITI.c.ft.  H)  Of<tM>Uk,0.1U. 

(•)  aiu.  1  itwL  v.  c  4. 

■II  Iha  onUurj  oSe*  oT  tb*  tbniB  kimclf.  hi^-aharilT-     Cowji.  B^f,  HO.     In   Inlud 

Hob.  13.  homTer.  Ihii  ii  otherwiM,  aiMpt  lb*  wroof 

1^  oodai.rtariff'ai^da  »ll  lIuliluialMrilT  cornpliiiwil  of  vai  Uh  imaiediBU  lUt  oc  d^ 

UsHaireuda  uoepi  [hat  vhieh  tb*  *bartff  fiuJtof  lb*  bL|b-ibNiC     fiT  Geo.  IlLcea* 

Umwif  au|fat  u  do  ia  penon,  u  tn  Hteuw  ■  B. 

writ  of  WMM,  radiHeiiin.  paniilon,  dower,  Ifibe  ilUrntjF  for  Iha  dafgndmiit  wai  UDJ» 

fta.8Co.12.    Hob.  13.    Dsltai.     J*nk.l81(  akuiflf,  Ihat  would  b*  fiaund  sT  challenia  u 

lot  in  itll  cu«  wbrn  tbo  writ  omiBiiiind*  lb*  ths  arm*,  bui  nM  for  i  nwuoa  (at  a  new  LiiaL 

ibariff  U  |o  in  pannn.  Ihers  tfaa  wril  ia  bi*  1  Smilh'a  Rap,  30*. 

aammiaaiai,  fron  whioh  ha    cannot  dsTiata.  (IG)  In  Laicwk'a  oaae.B  R.  W,  Latch.  1ST, 

DtlL  34.    Tha  under-ihariir  hath  not,  aor  a.  a.  tba  aetioo  waa  brouftit  afainil  tha  usdar- 

•a^tlo  kaia.wij  interaal  in  iba  olGcc  iUelf,  aha  riff  for  ■  filae  letum  of  •un  iit  invnlw. 

aailber  oht  ha  do  any  thiof  in  hia  own  nama.  It  appeared  ihit  whilat  the  wiii  wu  pandinf, 

Salk.  96,  but  onl;  in  tha  uama  of  iha  hl«b-  and  Urnra  tba  irtuia,  tb«  nndar-iheriff  haii 

abarilT.  wba  ia  anaiianbla  for  him,  bcoauaa  aighi  of  lbs  defawfauit;  but  nilad,  ibat  tha 

Ibe  wriu  an  dinclad  i<  iha  hi(h-abariff.     If  anion  did  not  lia  againai  Ihe  under-abciifl',  ler 

lb*  abrriff  dia*  before  bia  oiGea  ia  aipitod,  ths  hif h-aheriff  onlj  ia  cbargaalde,  and  not  [ba 

bia  nndor-iheriff  or  dciily  ahall  conlinua  in  uadar^hrriir. 

'.s  tha  nne  in  the  dacaaaed  {1 6)  Tha  ahariff 'a  bailifla  are  to  taba  tba 

oaiba  a       ■       '  ■       —  -    -    ■"      -    - 


aberir'a  name  until  a  nrw  aheriflf  be  awom,  oaiba  appoinlad  bj  aui.  27  Elii.  c  J3 ;  Ihej 

and  ba  abati  bt  anaweralile,  and  iha  aaeurity  are  lo  ba  awom  to  ibe  aupremuy  and  for  tha 

(iien  tij  tha    undar-aheriir  Is  iha  dacaaaed  aieriiaeof  their  office,  under  401.1  >nd  iflbef 

aherilF  ia  lo  conlinua  duriof  tba  intemL    3  pomniit  any  act  cnnirary  lo  iheir  oalh,  Ih^r 

Gcu.  [.  e.  IS.  1.  B.  ahall  loaa  liable  dunagaa.     See  IrapcT  Off.  of 

By  3  Oeo.  t.  c  IS.  none  ahall  aell,  bur,  let,  Bta.  4J. 
ar  lua  In  fann  the  office  of  under-aherifff  istu 
ot  Mber  office  belonging  in  tba  office  of  bifta- 

aberiS',  nor  contract  for  the  lama  for  monay  or  couita  dunng  the  linH  ba  ia  in  oSra, 

Mber  conaidemlion  direclly  ur  indiieclly,  &c  No  ibarin'a  officer,  bailiff,  or  olber  penoa, 

on  pain  nl  SOOf.  a  moiety  to  the  king  and  a  cod  ba  bail  in  any  acltoB.     R.  M.     14  Oea> 

moiely  to  him  who  ihalt  aue.  pnrided  the  (uit  II.  S  Strange,  BSO.  3  Bia.  Rep  799.  Loll.  ISft. 

be  in  two  ynra.  proiided  thai  noihing  in  thai  See  Tidd.  S  ed.  T9.  Bor  uke  any  wurant  tt 

■ctaballpretenllheiheTifT,  ui.der4beriir,&c.  alUimry.     R.  £.  IS  Car,  U. 

from  Wking  iha  juit  (eea  and  jieiquiaiiaa  of  Of  ina  dutiu  of  bailiRa,  aae  Impay  Off.  at 

bii  office,  or  for  accwinting  for  liiam  U  ihe  Sheriff,  43.     HawL  P.  C,  Index,  IJU  Bi-iliff. 

ahf  tiff,  or  giving  eeciirity  lo  do  »,  or  from  By  33  Hen.  VI.  o.  10.  judna  of  analte  ahall 

ptint.  ukiag,  or  aenuiing  a  aalary  or  racnm.  inquire  into  the  oonduct  ot   hailiffi,  and  pu- 

penae  to  the  under-aheriSTor  from  the  under-  niib  them  inr  any  miadeed  in  office.     They 

aheriff  in  caae  of  aheriff'a  death  from  conati-  are  liable  10  be  ptoseoded  i«aio>l  aummarilT 

•nting  a  deputy.     Dalt.  3.  514.     Hob.  13.    S  foreitonion  under  32  Geo.  U.  o.  28.  a.  11.    S 

BtDWoL  281.  Bo).  It  Pul.  88. 

If  an  action  ia  brongbt  Ibr  a  tHaaeh  of  duly  If  iberiff  appoint  a  apecial  bailiff  lo  aimt 

ktbaolBra  of  iberiff,  itahould  be  againal  iba  defendant  at  rauuaai  of  plainiiff.  he  eaanotba 

bigh^heriff.aalbranaetdoiiabfhim.andnot  ruled  to  relum  the  writ.     1T.  R.  119.  I  Cbit- 

•(■■nat  tha  oikler-aheriff;  and  if  it  proceeda  ly'a  Rep.  ei3.  bul  be  ia  aWwilhiiaoding  ra- 

ma  ■  fault  of  Ibr  under-aheriff  or  bailiff,  Ihal  auoaiUe  lot  iba  aafe  cnatody  of  dafaadaM 

u  matter  lo  be  teliled  between  them  and  tba  afier  aneated.     B  Teno.  Rep  SOS. 
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dJHtit'.ta  by  A»  aluriA,  to  collect  finM  thwein ;  lo  wnuoon  jixim ;  to  bi- 
tend  the  judgM  and  inaticea  it  the  asaizea,  and  quaitei  seasiona ;  and  alao 
■o  execute  writa  and  [stKeaa  in  the  aaveral  huBdreda.y  But,  aa  thaae  ara 
generally  plain  men,  and  not  thoroughly  akiirul  in  thia  latter  part  of  their 
office,  that  or  aerring  write,  and  making  arreata  and  exeoutiona,  it  is  wmw 
uaual  to  jtun  apecial  bailifla  with  them ;  who  aie  generally  mean  persona, 

emph^ed  by  the  aberifis  on  account  only  of  their  adroitness  and 
[*346]    dexterity  in  hunting  and  seizing  (heir  prey.    The  aheriffbeing  *•»< 

swerafale  for  (he  mudameanore  ( 1 7)  of  theae  baitiffa,  they  are  tb«s- 
fore  usually  bound  in  an  obligatioa  with  auretiaa  for  the  due  execution  of 
(heir  office,  mod  thence  are  called  bnind-bailifia  ;  which  the  cooHuon  pso- 
'  i  have  corrupted  into  a  much  moi  3  homely  appellation. 
Gaolers  are  also  the  servants  of  lae  Bheriff,  and  he  must  be  reaponnble 
for  their  conduct  (18).    Th^ir  5uaiae»  ia  to  keep  aafely  all  sucH  petftdBTai.. 

(IT)  8m  Drak*  t.  SrkM,  7  T.  R.  113.  jmUeei  u  Mniaiu,  to  ba  ■ignad  bj  cUip 

Dm  d.  Jame*  *.  Bnirn,  S  B.  ud  A.  tl3.  nun,  id. 

Then  eu«  diKun  Ihe  qOBMion  nr  Ihe  eiiil  Tbe  kerpar  miut  not  put  priaonen  in  iron*, 

ability  of  Ihaahcriff  Tor  the  acta  of  thaae  man.  nnloai  in  eaaa  of  naceaaiij,  id.;  and  lea  aa 

It  tbenca  nppeara,  Uiat  it  ii  not  fcr^r  ohnox-  lo  lUa  1  Hale,  eoi.    3  Hawii.  o.  32:  a.  3S.    t 


(tm 


Ifaeofficflarahcrifr'abailiBi,  Ihaliubjeculha  I 

ahsriS'  to  ibo   eonaequaseca  of  aueh  daada  ;  Imj 

but.  it  itiumt  app«ar  thai  ha  nnplajred  Iheio  in  rituaua  iiquon. 

1 . 1 icraollTon  Ihe  paitOl 

Ih,  would  amount  erai 

tuUien.    3  mat.  389;  but  by  M  Ed*.  111.  c  to  munler.     See  f'oat.  322.  17.  Row.  St.  TrL 

[).lheiheHihareUihaTelheiIuatodrorgaola.  396.  2  Sin.  EM.  I  Eaat,  P.C.  331.  FoaL  3£L 

tl.  0.  IS.  eieapt  gaota  Hala,433.    3  Hala,  ST.     I  Ruaael on  Crimes, 

'    ■     -            -    \t,n  667. 

or  b7  Bj  4  Oeo.  IT.  o.  M.  atoL  41.  a  power  b 

I.  10.     Thonfora  giien  to  the  keeper  lo  enmine  inio,  and  pa 


(IB)  The  giiol  itaeir  ia  tbe  htni'a  pre  bono    tha  gaoler  cauaina  death, 

taUien.    1  Init.  389;  but  by  It  Ed«.  111.  c    to  murder.     Bee  Tmt.  32 
D.  Ihe  ■hetiih  are  lo  hare  Ihe  ouatodf  i 

&0.;  and  aa*  13  R.  tl.  o.  IS.  eieaj 
whenor  ti\y  parsooi  or  bodr  corpois 
the  kcepini  of  eilale  of  inheriiance 
aiicce»ian,  IS  Hen.  VII.  o.  10.  Tt 
Ihe  aherilTi  ahall  put  in  auch  heepen  fo 
Ihey  will  auwer.     Bat  b;  3  Geo.  I, 


lo  report  actual  atate  of  pria 

By  4  Ceo.  IV.  e.  64.  a.  10.  tha  |(oler  muat  bjrkeeperaof  priaona.orthepeminaKi 

not  be  an  uoder-ibarilT  or  bailiff,  nor  (hall  he  lo  hard  labour.     By  a.  20.  Ilata  of  ptisoiicie 

concfmed  in  anjr  occupation  or  iradeaoerer.  triad  for  felony,  are  lo  be  mnimitted  10  tlia 

When  a  ahenff  quit*  hia  oSlce,  ihe  euatodj  aecreUrj  of  aiaie,  1>y  the  keeprr.  under  »• 

of  the  eonnly  nol  ean  only  belong  to  hia  auo-  nally  of  20(.     By  a.  SI.  the  keeper  ahni!  de> 

caaaor.     I  Lord  Ray.  136.  liver  to  oourt  of  iinaner  aeuinns.  a  cenjlicate 

Aa  Ihe  (aoler  is  bui  iha  aberifT'a  aerrant,  aa  h>  how  far  the  rules  haia  been  obaarred, 

hentay  bediichargedatthesherilf'spleasure;  under  penally  of  !(K.  and  see  id.  1.22.     By  L 

and  if  he  refuse  lo  aurrenderup  or  quit  poaaei-  34.  hooka  are  lo  be  kepi,  in  «hich  the  (iaita, 

aiun  of  the  lull,  the  aheriff  may  lum  him  oul  &c.  of  the  chaplain,  &c.  shall  be  entered,  and 

^  foice.u  he  may  any  private  peieon.     Aim,  keeper  must  take  care  of  it. 

tney  are  each  of  idem  so  far  under  the  legula-  lu  orimina]  caaea,  if  a  gaoler  aaaiat  a  feloB 

tion  of  ihe  court  of  king's  bench,  that  they  in  making  an  actual  eacspe,  it  is  felony  at 

will  compel  the  aherifla  lo  aasign  prisonera,  eomraon  law,  3    Leach,  6T1  ;    and  in    boom 

dec.  and  giolera  u>  aurrender  up   gaols,  dee.  ci  aa,  it  ia  an  aacape  to  sufTer  a  prisoner  to 

and  for  any  abuse  of  oSce  ibe  gaoler  forfeita  ha'e  greater  liberty  than  can  be  by  law  allow- 

it     See  Co.  Lit.  233.  a.     Co.  S.     3  Mod.  143.  ad  him,  as  lo  admit  him  to  hsi]  al  law,  or  Buffer 

The  gaoler  must  reside  wiihin  Ihe  prison ;  him  to  au  beyond  the  limils  of  Ibe  priao^ 

he  must  not,  nor  must  any  penon  in  trust  for  Hswk.  B.  2.  o.  19.  a.  S. 

him.  or  employed  by  him.  sell,  or  have  any  be.  A  ^potmiiay  eacape   amourrta  to  the  aatse 

nefit  or  a<)rantage  Irom  the  sale  of,  any  article  kind  of  crime,  and  it  punishable  in  the  same 

to  any  prisoner,  nor  supply  Ihe  prison.     4  Geo.  way  as  ihe  original  offender,  whether  he  be 

IV.  0.  S4. 1.  ID.     Al  far  si  practicable  he  mnal  altainled,  indicted,  or  only  in  cuatodj  on  tarn- 

aeaevety.andatleaat  inspect  every,  cell  oDce  picioo.     I  Hale,  334.     3  Havik.  c.  19.  ■.  St. 

ia  erery  24  hours;  and  in  Tiaiiing  femalea  And  a  penon  uhawrengfiillTtaVetaD  himaaU 

he  must  be  Bltendsd  by  matron  or  olhar  lemale  Ihe  officer  of  gaoler,  ii  as  ir  nch  liable  as  if  ht 

■fteer,  id.     He  muil  keep  a  journal  record-  were  duly  sppointed.     1  Hale,  aS4. 

iag  u  lo  punishmeau,  tea.  and  other  occurs  But  no  one  can  be  punithalile  iothiadagrM 

Naen  of  impirtaace,  Ate.  lo  be  laid  bafon  fiir  the  defaotl  of  ■  depuQr.    I  Balk.  S73.  boU 
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■nsMimittod  CO  them  by  lawAd  wunnt :  and,  if  ih*^  mlStt  any  auch  w 
eacape,'  thealieriff  sHall  answer  it  to  the  king,  if  it  be  a  criminal  mattet , 
or,  in  a  cinl  caae,  to  the  paitj  injured  {c).J  And  to  this  end  Uie  sb«iiff 
roust  (^  have  landia  aufficiviit  within  the  coantr  o  Bnavrer  the  king  and 
hia  people(19).  The  afeuseB  of  gaolera  and  ■heriff'B  officera,  toward  the 
nnfortniiate  persona  in  their  coatody,  are  well  leatrained  and  guarded 
aggitiRt  by  alainta  82  Geo.  II.  c.  28,  and  bj  statute  14  Geo.  III.  c.  59, 
proriaions  are  made  for  better  preserving  the  health  of  priaonen,  and  pre^ 
renting  the  goal  dialenmer  (30).** 

The  raat  expence,  which  cuatorn  bu  introduced  in  aerring  the  office  ot 
high-ahenff,  waa  grown  such  a  bnnhen  to  the  autgeet,  that  it  was  enacted, 
by  statute  13  and  14  Car.  II.  o.  21,  that  no  sheriff  (except  of  London, 
Weatmoreland,  and  towns  which  are  counties  of  themselves)  should  keep 
any  table  at  the  aaaiaes,  except  for  hia  own  bmily,  or  give  any  presents 
to  the  judges  or  their  servants,  or  hare  more  than  forty  men  in  livery ;  yet, 
for  the  sake  of  safety  and  decency,  he  may  not  have  leaa  than  twenty  men 

Id  nut.  c  US.    IBni.M.  Zdw.  lit.  B.  «.     lEd*.tU.c4     Hud  ItCu. 

Id)  a«it.  9  Edv.  II.  It.  I.    1  Zdo.  m.  c.  4.    4     II.  ell,  IT. 

Not  can  tnj  fotUtt  be  l  JaJod,  ia  reipect  of  a  pnitJculBr  plaen  an  lo  be  paid.     The  54  Gej. 

rii]iinlar^r>Eape,iuileu*tthe  lime  ihenSence  III.o.  ST.  Jiieeu  how  aUowaiicea  la  thepolrr 

of  hii  pmonemB TekinT, and  caDun b* mild*  of  Dover  caitle  pruon.  Ate.  anlo  be  paid. 

■0  by  iu  bvaomini  ao  allcrwaidi.     1  Hala,  The  S5  Geo  111.  a.  bO.  a.  13.  inflicu  a  piiniah- 

Ml.     Nfithai  can  heb«  ihuaindicud  LillaTiei  menl  on  gaoleta  eiacLing  my  Tee  or  gntniiT 

the  atoinderor  Ihe  principaL     Hank,  b.  3.  frDro  priaonen.     And  by  1. 1.  nT  dune  act,  afi 

e.  19.  a.  SA.  Uuufh  ha  may  be  fined  for  the  teea  or  paluitiea  paid  al  foala  and  bridewclla 

Biiapriiion,  id.  are  abotiabetl.  viib  eicepiion  of  the  king'i 

A  itigtiftiu  aaeape  may  be  puniibed  by  fine  Bench  prison,  Tleet,  Huvhabea,  and  palae* 

u  cnmnion  law,  3  H*»k.  c.  19.  >.  31.  and  ■  couitt,  id.  (.  M. 

•heriff  ia    ihni  liahb  for  ibe  deiault  of  hi*  (19)  Thia  ii  lb*  onl^  qnaliliution  require* 

daij,  id.     One  iwtance  of  such  negligence  litaa  »  aherifT.     That  it  w*>  iha   intrnlion  a' 

doe*  not  amaont  to  ■  foKeituieof  Ibe  gauler'a  our  aneeaton  thai  the  landa  of  a  aheriHf  ahoul^ 

office,  though  aiepetilionnraneh  miifeaianoe  beconiidenbIe,it)undanllTapj>e*n  fiom  ibeir 

will  enable  the  conrt  to  ou*l  him  in  their  di*-  bafingtbi*  proriaioa  lo  tKnufnily  repeated, 

erttion.     Hank.  h.    S.  e.    IB.  a.  30.     8re  S  andat  the  axma  time  thai  IheV  olitnined  a  oon- 

Edw.  III.  c  S.  aa  lo  puniihnenl  lot  marahal'*  Grmuion  of  aufwcAaru  and  iheitoioat  valu- 

negligenteacape.     When  a  goal  ia  hicken  l:^  able  libertie*.     A*  the  aherilT.  Inth  in  criminal 

-thief  M  the  culler  1*    uuwerable,  not  *o  if  and  ciiil  caMi,  majr  ha>B  the  eiiiiod;  of  men 

bnkeD  br  kins'!  enemie*.     3  Inal.  (2.     The  of  ihe  grexteat  propeny  in  ihe  counln' :  hia 

king  nay  pardon  a  Tolonlaiy  emape  belbre  it  own  eatale  ought  certainly  lo  be  laige.  that  he 

i*  oonmitled.    2  Hawk,  e,  19.  a.  32.  and  lee  may  lie  abote  all  lemplalion  to  prnnit  ihem  to 

Ibfther  aa  to  ptiaoa  brea^  and  rewnie,  poal  4  eecapa,  or  to  join  them  in  their  flight.     In  an. 

book,  130.  131.  oieni  tinwa  thia  oIKce  waa  frequenily  eteeul- 

tn  ami  c**M,  if  the  *heiiff'*  gaoler  (uRer  ed  by  tbe  nolnlity  and  person*  of  Ihe  higfaeal 

■  priaoner    lo  eecape,  the    action  mual    be  lank  in  Iht  kingdom.     £%•&■ 

hroagbl  againat    the   aberiff,  not  againat  (he      -'-■  -    ^■..■_.> _ 

gaoler ;  for  an  sacape  out  of  Iha  gaoler'*  en*-  , 

lody  i*.  by  intendmeni  nf  law.  out  of  Ibe  ahe-  mrHn  Jilii.     »pel.  UJoea.   YHtcin. 

rir*en*ladr.     S  Ler.  150.     SJone*.  h.S.    S  alaowere  not  unfrequenlly  aheriffa.     Riehaid 

Mod.  124,S.     Hod.  414.  416.     Butan  action  duke  of  Glouceatpr  (anerwarda  Richard  the 

Kee  against  a  gaoler  (or  a  Tolnntary  eacape,  aa  third)  wa»  aheriff  of  Curalierland  file  yeara  to> 

well  aa  against  the  eheriff',  it  being  in  the  na-  geiher.     (Burn,  Hitt.  Cami.  STO.)     It  does 

tore  of  a  nacua.    S  Salk.  «41.     3  Salk.  IB.  not  appear  that  therr  i*  any  eipies*  law  to 

and  sea  foithar  aa  (a  Uw  action  for  eacape,  eiehida  the  m^ilily  from  Ihe  eieciiiion  of  thii 
ugh  it  ha*  been  long  *ppn>priel*d  ta 

'e.'i'lheqmrWreessionsirolomske  (SO)  [By  etiuite  «  Geo.  III.  ee**.  S,  c.  M, 

aHowanees  to  gsoler'a,  &e.  end  by  a,  3.  the  al-  ^  2S,  no  gaoler  is  lo  ntTer  lippting  or  (iming 

bwancaa  are  lo  be  paid  out  of  Ihe  eoHBly  raiee.  in  ibe  pnaon,  or  to  erll  any  lii|Uora  iheroia, 

Theaae.  11,  polnli  QUI  bow allowaneee  are  to  under  the  penalty  of  101.  lobe  leeoverud  by 

he  raised  fot  plaee*  which  do  not  rantribula  dial  rea*  upon  uinTinion.] 
10  eooBty  iataa,and  by  a.  12.  allewancea  in 

is  bereditaty,  ai  in  tha  caae  of  WeaimDrelind,  nuntuHiad  f. 
ni**Bov.B.(«4)*ltbe«DdertliarM  i.  L 

ll,g,™T:C00glc 


ftM  OP  THK  BIGHTS 

fn  Enriand  uiAiwrtn  £d  WsIm  ;  iqwa  fixMtnra,  in  utj  of  ihaM  cmm, 

ofSOol.  (21). 

^     li.    'I''li*  .«■»««■■»>'«  i|  aUn  ■  rary  Min-iiit  nfflpn  »t  ihw  iyil^|pl>H  jl^W.       jjf 

,'U  caJledc(ironeT,corDiiator,  because  he  liath  princfiwilY to  doj«il|mlSIIL3 
!  tEe  crown,  or  sucK  wBor^n  the  kine  is  iniw  inimqjiatelv  cgwi''-tnt6d  jf} 
I  And'  ui'tEra  Iighl  the  loid  chief  justice  of^e  King's  Benoh  ia  ibe  phn- 
cipal  coroner  in  tb«  kingdom  ;  and  may,  if  he  plaaaea,  ex«rciaa  iha 
[*347]  jnriadictioaof  KcoroneiinBiiy  p«mof  the  Tealm  (/)^  But  'there 
are  also  particulai  coroners  for  every  county  of  Engluid,  usually 
tDW,  but  sometimsa  six,  and  aometiinea  fewer  {g)  Thia  office  (A)  is  of 
equal  antiquily  with  the  sheriff;  and  waa  ordained  together  with  him  (o 
keep  the  peace,  when  the  earla  gave  up  the  wardship  ca  the  county. 

/He  is  stili  chosen  by  all  the  freeholders  in  the  county-court  f  22),  aa  by 
die  policy  of  our  ancient  laws  the  sLerifls,  and  conservatora  of  the  peace, 
and  all  other  officers  were,  who  ware  concerned  in  matters  ihai  affected 
the  libeny  uf  tha  peofde  (■) ;  and  a*  rerdeiots  of  the  forest  still  are,  whou 
business  it  is  lo  st&nd  between  the  prerogative  and  the  subject  in  the  exe- 
cution of  the  forest  laws.  For  thia  purpose  there  is  a  writ  at  common  law 
de  eoronatore  eligendo  [k)  \  in  which  it  ia  expreasly  commande^he  sheriff 
"^odtalemeligi  facial,  qui  melius  et  sciat,et  wlU,  et  possii,o§{/:ioiUiinlen- 
dere."  And,  in  order  to  effect  this  the  more  surely,  it  waa  enact«^  by  the  sta- 
tute (0  of  Westm.  1,  that  none  bnl  lawful  and  discreet  knights  should  be 
chosen  :  and  there  was  an  instance  in  the  5  Edw.  IlL  ofa  man  being  re- 
moved  from  this  office,  because  he  was  only  a  merchant  (m),  (23).  But 
it  seems  it  ii  pflfg  aiiflipip.nt  if  a  man  hath  lands  enough  to  be  made  a 
knight  (24),  whether  lie  be  really  knighted  or  .H0t_J»J  :  for  the  coroner 
ouglit  to  have  an  estate  sufficient  lo  mainlain  the  dignity  of  this  office,  and 
answer  any  fines  that  may  be  set  upon  him  for  bis  misbehaviour  (o)  ;  and 
if  he  hath  not  enough  lo  answer,  lua  fine  ab^  be  levied  on  the  county,  a« 
the  punishment  for  electing  an  insufficient  officer  (p).    Now  indeed,  throuj^i 

(i]tliui.ll.    <IiiM.lTL  (t)  IBdv.l.  CIO, 

(f)  4  Rap.  n.  (s)  1  iiut.  a. 

Sit.H.i.  lei.  (m|  r.  N.  a.  Mt,  im, 

)  Minor,  c  I,  t  a.  M  Oii. 

«iiiiiu.ua.  (r)  MiR.  c  1,  ( t.  iiutin. 

(«  r-  N.  B.  lU. 

(SI)  Tha  alMiiff  appaiaU  in  ■ndai.dwriir,  sf  the  Kinf'i  Beneh  pHxto  uid  the  HmluJ 
wha  (will*  during  U*  plMaara,  and  who,  is  ms,  vho  u  Um  UuUr  of  ih«  oinwq  oSoa . 
eu«af  ■TMMcr  inthesfiaasf  ihariff.  u»-  Vti  Um  coroMr  of  LoBdon.  vhieh  offiooii 
w  Uie  daliMoTtWaffioooBiita  «uooHiiir  (oatcd  in  th*  Laid  Uijor.  \yj  ctuutar. 
-   '  ■       -       -  '      .  .T.  1      rrt. .     ., .  jjiji^j  unpU  isbnoatiai 

"  Jonrit  OB  Uw  Offio*  ai 

(U)  That  thii  wu  u  dSm  of  hifb  diniq 
:.-.  .■___     _  ,-        ™   aeartda 


,  ^ ^ .    _ .  . JO mbjoct oanno*    that  H ,..—   _.^  „  

■  it  axcopt  bj  pant  rmn  the  atrm.     8i-     enmuat.     Bui  tlia  affios  of  bl 

_  .1 — f._  .-  .1 of  |[„  tiaj^     pcrboUr  inasDaiataat  witli  tho  ahanwinit  d» 
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ihB  ctdpaUs  Mgl«ct  of  geslleima  of  pn^Mi^,  thii  offiu  hu  been  ■ufTeied 
to  fall  into  disrapute,  kod  goi  into  low  uid  indigent  hands  (25):*'bo  that, 
■Ithough  Umaeilf  bp  cwooers  would  condescend  to  be  paid  ibi  serving 
thair  country,  and  tbey  wen,  by  the  aforesaid  statute  of  Westm. 
1,  Qxpressljr  Corbiddaa  to  talw  a  'reward,  under  pain  of  a  great  [*348] 
forfeiture  to  the  Itiog;  yet  fw'many  years  past  they  have  only 
desired  to  be  choseD  for  tbo  sake  of  their  perquisites :  being  allowed  few 
for  their  attendance  by  the  stsmte  3  Hen.  VU.  c.  1,  which  Sir  £dward 
Coke  complains  of  heavily,  ( p) ;  though,  since  his  tima,  those  foes  hare  been 
much  enlarged  (y),  (26).  j 

^  The  coroner  la  ribPBBB  fftf  I'fr  j  }^^  ff^Y  ^  removed,  either  by  bein^ 
made  aberifl',  or  chaaeo  verderorlwhich  are  offices  Incompatible  with  the 
other)  or,  by  the  king's  writ  <fac(>r(nator««on«raiulo,  for  a  cause  to  be  there- 
in assignf-d,  as  that  he  is  engaged  in  other  business,  is  incapacitated  by 
yesn  or  sickness,  hath  not  a  at^oient  estate  in  the  county,  or  livea  In  au 
iacon*eDieni  part  of  it  (r).  And  by  the  sutute  25  Geo.  IL.  c.  29,  extor- 
tion, neglect,  or  iniBbehaviouT,  are  also  made  causes  of  lenmral. 
Z'  The  office  and  power  of  a  coroner  are  also,  like  those  of  the  sheriff, 
/  either  judicial  or  miniatetTal  j  but  princirallyjudi^iftl.  This  la  in  great  mea- 
sure ascrataiiteS  by  statute  4  EI*.  1.  de  oJUio  eoronatorit  ,■  and  consists, 
fim^Jn  iiQ3uirag:,.wl^i.a  anyperaonu.ffluiuor  dies^udd^nty,  o'r  m  I»ison, 
concerning  the  manner  of  his,  death.  And  thia  must  be  "  taper  visum  ear- 
jjartff  "JaJpT);  fur,  if  the  body  be  not  found,  the  Mioaer  canqot  sit  (t),  / 

(«)  Slml.ftlO.  ilmiulitar  of  t  uuk  Uiarahi,  >*^  ttn«rr  iiHei* 

(I)  Btat- »  Ow.  IL  c  n.  mmmm  mwliiM ;  1. 1.  wt  Mm  >un  iNfMB  *• 

b)  y.  N.  a  lU,  144.  iBTtlmfit  ills  marinm  tmrnlH,  r>a>  n'vnhna 

1(1  4  biMt.  nt.  «  iHi^    Pmui  on  kemt  lU^  u  ilia  u»a 

DTtiuclnlliaOatt 


tM  iru  pijible  bjr  Hw  Hl^bniirbaDd,  (or  Um    ci. 


'■_3H!("l 


(25)  Altb(Hi(h,  U  ihs  tiioa  tl»  eomnHnUtor  lanl  Dumber  of  gnid  uul  livful  nsn  of  Ibeil 

tlw  aflic«  beinji  beM  by  a«n  «t>o«*  napcota-  plsM,  lo  nuka  ■■  inqiiuitian   louDking  ibat 

Inlicj,  leiwrallr,  is  aniiiqwuilubia,  BsUw;   *r  he  mj  Mnd  bi*  prM«pi  lo  ih* 

(2S)  S<Hneausi,utolhBcightlar»a,will  coDitahU  of  the  hundred.     2  Halr.SO.  4  Edn. 

b«  Ibund  7  T.  R,  9S ;  S  B.  and  A.  S03.     By  T.  »L  1.     Wood.  Inai.  b.  4.  c.  I .     Aslnforaot 

^  Gnt.  il  BST  auDsar  IhM  oorvKia  fVr  a  iiiquiiitii>n,  M«  a  Lord  Bmj.  I30&.   Elura  J.  I 

QunlT  pro- •  roL  as  ed.  7BT.  9,     If  tha  o 

id  CM*,  b«  relurn,  or  the  jurori  Tttumec 

^ ftoD  lak-  Duj  ba  amcniad.  3  Halt,  99. 

San  isquiiitioB.    And  it  alas  tppaan  tint,  oarontr  oaAl  lo  aiavute  hi*  oSoa  ia  fenoa, 

tn  tba  taking  th«  inguiaitian  wu  whollj  aad  not  by  dapaly,  for  he  ia  a  Judicial  officar. 

KnaaeetanT.  ha  hai  DO  legal  eUim  lor  Ebm  ;  2  Male,  AS.     Wood.  tn*t.  b^  V  c.  1 .     1  Burn  J. 

■m1IEm>,S2S.     Not,  whan  aatanl  inqni-  S4  ad.  187.  TtB.     3  hr.  dc  Aid.  988,     Tha 

■itians  ate  Mkon  M  tbt  aaine  plaoa,  md  upon  jury  ■ppairiDf,  i*  lo  b*  awora,  sod  chargad  by 

anaiounHy.oanheclalnnnilaagalbrhlitraToU  the  coroner  lo  inquire,  upon  (he 'tsw  of  tha 

line  oincniai  Tor  more  than  Ma  ijuoiaitioa.  body,  how  Iha  party  cwn*  l<T  hia  d—'-    "'- 

BD.aBdR-147.    AndaluiaguiMtaianopoii  10.    S«e  fnra of  ehai)*,  •  Ed«r, 

a  dead  body,  under  ttal.  29  Oeo.  II.  o.  38.  the  the  alalula  de  officio  eoroiwioHi 

inqtNM  mail,  in  nrdar  to  anittla  lb*  eorotwr  to  IM  ed.  789. 
hiel«,beciiA»dbya1tlhejarora.  TbeKingK        TheeoraiiBrniualheiraTidencaonillhanda, 

Kerlbtk  JuMieaa,  >M.  141.  if  offsrM]  to  them,  and  that  apoa  otlh.  2HalB, 

<t7)  Wb*BanDDnatDnl4saAhBppaiia,tba  I9T.     1  Leach,  43. 
towsthip  are  bonnd,  nndet  pain  of  aoieKia-       Whan  the  inquHt  ia  deMiBiDOd.  lb*  body 

■ant,  to  an  notice  to  the  coroner.     I  Bum  1.  nay  be  baiied.     4  Edw.  I.  at.  t. 
■Bad.TM.     IndMditaaeiBaindiiit^letoboiy         Aa  to  itaa  manner  of  loMing  ianuesU,  fto 

a  party  oho  died  aa  annanral  death,  withonl  on  paniea  dyinf  in  priaona,  aee  UmrreTille'i 

a  Conner^  inoneat,  id. ;  and  if  the  lownahip  Coron.  atS.  3  Hale,  61.    1  Bum  J.  24  ed.  7S9. 
nfir   Ihe  body  la  pulrily,  without  aeodiiu        3  B.  ft  A.  260.     If  the  body  he  inlerred  be- 

br  lb*  oimmei,  tliey  ahall  bo  araereed.  iiT  fore  the  coroner  come,  he  mupl  dig  ll  up; 

Wkaa  nocioe  ia  giren  tn  the  ooraaer,  he  rilOuM  which  may  be  done  lawfully  within  any  can 

iuaa  a  precepl  n>  th^  euietable  of  the  finr,  Tanienllime,  aa  in  fonrteee  diy*.     2  Hawk.  a. 

An,MnxBMatown(lupa,tB»tarsacoiBp*-  •.  a.  2}.     I  Bum  J.  24  ed.  7ST.     If  tbo  body 

14S)  Sn  Sot.  d.  [«}  M  tba  ead  of  the  ToL  B.  L 
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(38).  '  He  ingBt.alK  Bit  at  tlie  Tciy  place  where  the  death  happened ;  and 

(his.  .imL^.tJ7  ia  made  by  .a  jury  from  foar,  five,  oi  six,  prtfcfl.  neighbourlin 
lowna,  over  whooiii&is  to  .preside.  J  If  any  be  found  guilty  by  tms  inquest^, 
of*  TKurder  or  other  homicide,  he  ia  to  commit  thein  to  prison  for  farther  trial,! 
and  is  alao  to  inquire  concerning  their  lands,  goods,  and  chHttels,  which  arej 
forfeited  thereby :  but,  whether  it  be  homicide  or  not,  he  must  tn- 
(*349]  quire  whether  any  deodand  hsa  accrued  to  the  king,  or  the  'lord 
of  the  franchise,  by  this  death ;  and  must  certify  the  whole  of  this 
inqniaition  fonder  his  own  aeal  and  the  seals  of  hia  jnrora)  (u),  togethef 
with  the  evidence  hereon,  to  the  court  of  king's  bench,  or  Uie  next  as- 
sizes. Another  branch  of  his  office  is  to  inquire  concerning  shipwrecks  ; 
and  certify  whether  wreck  or  not,  and  who  is  in  possession  of  the  goods. 
Concerning  treasure-trove,  he  is  also  to  inquire  who  were  the  finders,  and 
where  it  is,  and  whether  any  one  be  suspected  of  having  found  and  con- 
cealed a  treasure ;  "  and  that  may  be  well  perceived  (saith  the  old  statnts 
of  Edw.  I.)  where  one  liveth  riotously,  haunting  taverns,  and  hath  done  so 
of  long  time :"  whereupon  he  might  be  attached,  and  held  to  bail,  upon  thia 
suspicion  only 
t-  _  7'he  ministerial  office  of  the  coroner  is  only  as  the  sheriff's  substitnta. 

■^For  when  just  exception  can  be  taken  to  the  sheriff,  for  suspicion  of  par 
tiality,  (as  that  he  is  interested  in  the  suit,  or  of  kindred  (o  either  plainliff- 

\    or  defendant),  the  process  muet  then  be  awarded  to  the  coroner,  instead  of 

^  the  sheriff,  for  execution  of  the  king's  writs  (v)  (29). 

'  III.  The  itext.epeciee  of  subonlinale  magistrates,  whom  I  am  to  con- 
lider,  are  justices  of  the  peace  ;  the  principal  of  whom  is  the  eitilos  roiuU- 
ntm,  or  keeper  of  the  records  of  the  county.  The  common  law  bath  over  . 
had  a  special  care  and  regard  for  the  conserviiion  of  the  peace ;  for  pt^ace 
is  the  very  end  and  foundation  of  civil  society.  And  therefore,  before  the 
present  constitution  of  Justices  was  invented,  there  were  peculiar  officers 
appointed  by  the  common  law  for  .the  maintenance  of  the  public  peace. 
Of  these  some  had,  and  still  have,  this-  power  annexed  to  other  offices 
which  they  hold ;  others  had  it  merely  by  itself,  and  were  thence  named 
etuiodts,  01  eofttervatortt  paeit.-  Those  that  were  so,  trirdite  o^ett,  still  ciw- 
tinue  ;  but  the  latter  sort  are  superseded  by  the  modem  justices. 

•     The  king's  majesty  (id)  is,  by  his  office  and  dignity  royal,  the 
[•850]    principal  conservator  of  the  peace  within  sU  his  dominions  ;  'and 
'  may  give  sulhority  to  any  other  to  see  the  peace  kept,  and  to  pu- 
nish such  as  break  it :  hence  it  is  usually  called  the  kine's  peace,     'fhe 
lord  chancellor,  or  keeper,  the  lord  treasurer,  the  lord  nigh  steward  of   . 


oiniiutlieriewed,tlweD»Dar  cudancMhinit     l)i<  *uic  nmnnciu  iherilfa,  • 

In  like  muni 


iCH  o{  Ac  pckH,  or  of  ncr  anil  genanl  eleciian  ;  md  hold  their  i 
yinquireafii.  1  Eiil,I>.C.aTg.  mrm  tarm,  andmn  nnwT* 
;.37.  (.12,13.  t  Burr.  IT.  1  R.  9.  112.  When  Lhs  oboet  oJ  itaanS  ud 
not  necenu;  tbu  iba  inquiiition  nndcr-iherilt  an  ruuni,  one  of  Ihe  eomnaa 
Lhe  nm*  place  where  Uie  body  ii  appoinird  bribe  finl  jndge  of  the  county  la 
■  ►-••  (hiT  miT  adjourn  lo  a  pluw  aet  ai  iheriff:  if  no  eoroner  em  (ire  the  r» 
S  Hawk.  c.  9. 1.  SS. .  quiiile  bondi,  another  penon  ii  appoiBir<Mii 
380.     Theatalale(SR.i 


Miai  inquire,  ■nd'UM  of  niiiicea  of  the  pttct,    743.)  < 
and  or  Djer  and   terminer.     S  H.  P.  C.  by     ' 


♦  M-  oonrici  die)  ia  th«  iiaie  priaon  rmn  ai 

,-.L--,_-,«„„_,^^     MuaathMiordinaiT.icknMi,lhe<ioroM 

■a    be  ealUd  in.     3  S,  8.  TO. 
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England,  Uib  h>fd  -mareaclul,  the  lord  Ugh  connabl«  of  Englajid,  (when  } 
any  anch  officers  are  in  being,)  and  all  ihe  justices  of  the  court  of  king's  ( 
beach  (by  Tinue  of  their  offices)  and  the  master  of  the  roUs  (by  preiicrip- 1 
fion]  are  general  conserralors  of  the  peace  ihroughout  tbe  whole  kingdom,  I 
and  may  commit  all  breakers  of  it,  or  bind  them  in  recognizances  to  keepl 
it  («) :  the  other  judges  are  only  so  in  their  own  courts.^  The  coroner  is 
also  a  cooservBl&r  of  the  peace  within  hia  own  county  (y) ;  as  is  also  the 
■heriff  (s) ;  and  both  of  tbt^m  may  take  a  recognizance  or  security  for  the 
p*af:e.  Constables,  tytbing-men,  and  the  like,  are  also  eonaervatota  of  the 
peace  within  Ibeii  own  jurisdictions ;  and  may  apprehend  all  breakers  %A 
tb«  p«ac»  and  commit  them,  till  they  find  sureties  for  their  keeping  it  (a) 
(30). 

(Those  that  were,  without  any  office,  simply  and  merely  copsemtora  of 
the  poace,  either  claioled  that  power  by  prescription  \h)  ;  or  were  bonnd 
to  exercise  it  by  the  tenure  of  ibeir  lands  (g)  ;  or,  lastly,  were  cboaen  by 
the  freeholders  in  full  county  court  before  the  sheriff;  the  writ  for  their 
elec  I  ion  directing  them  to  be  chosen  "  de  probioribut  at  potentiorilmt  eomita- 
tu*  tvi  in  eustodes  pacts"  [d).  But  when  Qu^en  Isabel,  the  wife  of  Edward 
II.,  had  contrived  to  depose  her  husband  by  a  forced  resignation  of  the  crown, 
and  had  set  up  his  eon  Edward  111.  in  tua  place  ;  this,  being  a  thing  then 
without  example  in  England,  it  was  fearnd  would  much  alarm  tbe  people  : 
especially  as  the  old  king  was  living,  though  hurried  about  from  castle  to 
caatle,  till  at  laat  be  met  with  an  untimely  death.  To  prevent  therefor* 
any  risings,  or  other  disturbance  of  the  peace,  tbe  new  king  sent  writa 
to  all  the  sheriffs  in  England,  tbe  form  of  which  is  presen*ed  by 
*Tliomaa  Walsingham  (e),  giving  a  plausible  account  of  the  man-  [*33I] 
'  ner  of  his  obtaining  the  crown  ;  to  wit,  that  it  was  done  ipnas       ^ 

Ktria  benaptaeito :  and.wilhai  commanding  each  sheriff  that  the  peace  be 
pt  throughout  Lis  bailiwick,  on  pain  and  peril  of  disinheritance,  and  losa 
of  life  and  limb.  And  in  a  few  weeks  after  the  date  of  these  writs,  it  was 
ordained  in  parliament  (/),  that,  for  the  better  maintaining  and  keeping  of 
the  peace  in  every  connty,  good  men  and  lawful,  which  were  no  maintain- 
ers  of  evil,  or  barretora  in  the  country,  should  be  ataigned  to  keep  the 
peace.  And  in  this  manner,  and  upon  this  occasion,  was  the  election  of 
the  conservators  of  the  peace  taken  from  the  people,  and  given  to  the 
king  (g) ;  this  assignment  being  construed  to  be  by  the  king's  permit' 


b.  IS.  (f)  Lunb,  V>. 

o>y  rcqaira  wcuti-  aniatwit  jonieci  oT  tbs  city  of  Nan- York,  and 

,  . —  r-_ r"*!"!*  <)ir»uninK,  mijor*  (M  cJliw,  who  an  appoioud  tnr  ()■ 

in  prBH^iicaodbacoDit,  tocoainiiiaiiTofrcnes  cooiiDon  eouncili  of  Ibeir  mi|ieotive  ciliea, 

•gaiiul  the  pcnonor  pri^rt;  of  uiotlier:  but  and  except  joiticea  of  the   peace,  wbo  an 

la  other  caau.iherollowingpennot  alone  ba«e  elected  liy  the  Flectora  of  thru- own  town.     1 

poner    to    in|uira  aach    aecurily,  til  :   ihe  R.  S.  701,  S.     Conit.  Ait.  4T.  4  T.  10.14.     1 

ehuwollor,  juatieea  of  the    Supreme   court,  R.  S.  iOT.     Than  u«  U  UaM  font  jualioe*  of 

•f  iheciiyofNew-Vork;  IhaiDecial  joaiicei  beraTjrr.    1R.3.BT.    Tbey boldiheiroffioaa 

^d  kaalatant  joilica  of  laid  ciiy,  Judge*  of  in  Ibe  nmnlry  tor  four  3>«ia.     Their  niiat  ik. 

eooBtr  courta :  majsca,  reonrdeia,  wd  aider-  aide  in  ihe  town  for  Bhioh  Lhiy  were  draaen, 

mta  a(  eit)«a  :  anprein*  couit  oomniiaBiotiera,  1  R.  S.  109,  and  may  be  ramoTed  m  oodtw- 

■aid  juaiien  el  tbe  paaoa.     These  oltlcart  an  tionofen  infanKm*  erioM.oraf  uitoffsiw*  i» 

■U  uMnlad  by  tha  iDTamor  with  the  aoutnl  nlTinf  a  nolalioa  <f  iLaz  oath  of  afia*.     H 

mf  !■•  aaiiaia  axcapl  the  apaoial  ioMioaa  and  ISt. 
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mm  (A). '  Bill  ittSthcf  wan  only  cBll«dc«ueiTsion,vsi'd«w,  or  kaqwn 
of  die  peacs,  till  th«  statutv  34  Edw.  III.  c.  1,  Bav«  tbem  the  power  «f 
trying  feloniee ;  uid  iben  they  kcquired  the  more  nonourkble  appellatioB  of 
jueticee  (i)J 

/'  These  justices  an  appointed  by  the  kifl^B  special  commiuiou  under  iIm 
great  seal,  the  form  of  which  was  settled  by  all  the  judges,  a.  ~d.19W0]. 
Tbia  BpjKiiqte  them  all  (k),  jointly  and  >ev^ally^jli£s{Llh< 

any  two  or  more  of  them  to  inquire  of  and  deiermine  fcJ0Jli_ 

misdemeanors  ^  in  which  number  some  particular  juMicM,  or  one  of  tbem, 
are  directed  to  bo  always  included,  and  no  buaiaees  to  be  dohe  wilbonl 
heir  preseace  \  the  words  of  the  commisnon  runnisg  ihua, "  quorum  «Ei< 
jttem  vettmm,  A.  B,  C  D.  ^.tmwntggt  volumus ;"  whence  the  persona 
so  named  an  uanally  called  jnatices  of  the  quorum.  And  formerly  it  was 
customary  to  appoint  only  a  select  nuuber  of  jnatices,  eminent  for  tbeil 
skill  snd  discietitw,  to  be  of  the  amtrmni ;  but  now  the  practice  is  to  ad* 
raace  almost  all  of  them  to  that  dignity,  naming  them  all  over  again  ia 
he  quorum  clause,  except  perhaps  only  some  one  inconsiderable  petson 
for  the  sake  of  propriety ;  and  no  exception  is  now  allowable, 
[*353]  'for  not  expreaaing  in  the  form  of  warrants,  &c.  that  the  justice 
who  issued  them  ia  itf  the  quorvm  (i).  When  any  justice  inleoda 
a  act  under  this  commission,  he  sues  out  a  writ  of  d§dumuyeUtUiteiii,  fnm 
die  clerk  of  the  crown  in  chsnceiy,  smpowerinf  certain  persons  iheToin 
named  to  adminisier  the  usual  omUli  to  him ;  woich  dono,  he  is  at  libwrr 
lo  act. 

Touching  the  number  and  qualifioations  of  these  justices,  it  was  ordained 
by  statute  18  Edw.  III.  c.  2,  that  tteo  oi  three,  of  the  beet  repulaUon  in 
each  county,  ahall  be  aasigned  to  be  keepera  of  the  peace.  But  theae  being 
found  rather  too  few  f<a  that  purpose,  it  was  provided  by  atatute  34  Edw. 
III.  0. 1,  that  one  lord,  and  th»e  ot  four  of  the  moat  worthy  men  in  tbo 
coiuQ',  with  some  learned  in  the  law,  shall  be  made  justices  in  every 
county.  But  afterwards  the  nomber  (^  justices,  througn  the  audition  a[ 
private  persons,  becamo  so  large,  that  it  was  thought  neeeeaary,  by  ata- 
tule  12  Ric.  II.  c.  10,  and  14Ric.  [I.e.  U,to  reatnJn  them  at  first  to  six, 
and  afterwards  to  eight  only.  Bi»  this  rule  is  now  disregarded,  and  tho 
cause  seems  to  be  (as  Lsmbard  observed  long  ago)  (m),  that  the  growing 
number  of  statnte  laws,  committed  from  time  to  time  to  the  charge  of  jn» 
ttcRS  of  the  peace,  have  occasioned  also  (and  ve^  reasonably)  their  in* 
crease  to  a  larger  number.  (  And,  aa  to  their  quaU6catiDns,  the  statntea 
just  cited  dinct  thera  to  be  of  the  best  reputation,  aud  most  worthy  inen 
in  the  county  ;  and  the  statnte  13  Ric.  II.  c.  7,  orders  them  to  be  of  the 
moat  sufficient  knights,  eaquirea,  and  gentlemen  of  the  law. )  Alio  by  sta- 
tute 2  Hen.  V. St.  l,c.  4,  and  st.3,  c.  l.they  must  be  resident  in  their  ae- 
veral  counties  (31).     And  becanse,  contrary  to  these  statutes,  men  of  small 


Ul  Umb. 
tllSMtb 


WLm*.1Il  BBm.Ut.Js» 


(31)  Bat  the  as  Oeo.  IIL  o.  V,  tmfonan  ioiaiag  thv  noanlr  U  luga,  prorided  tks  nafc 

■>]' jwlica  of  ih*  ptMM  br  two  or  man  ml-  Mr  do  dm  aria*  niihi*  lucb  city,  ft*.     A>d 

iouuni  couDliM,  to  act  in  anyof  thsiD,if  mi-  Uia  1  dc  3  Cm.  IV,  c.  83,  ampoiiBn  jaatieta 

tetia  one  ;  bui  tuch  naidfim  moil  appear  of  oountin,  ruiiB(*,eriliTianna,  toost  vithiM 

is  tk«  piDCOvdii^.     And  ■iuilica  aetiiii  loi*  any  •iif,  Iowa,  ta  otW  prodsiit,  haTiai  «» 

taanXj  tt  laifa,  maf  Mil  within  aoilT  or  pM-  otuiiro  jaritiitCkm,  bal  ant  b>U(  soudn 

liaM,  baiiif  a  000017  of  ilMlf,  (itnaic  or  ad-  ihaiimTrw  vitluD  (iMb  iiiiiiliaa 
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A. 


0FPES80NS.  3« 

■Ammmw  bad  crept  itto  tke  eonmbtton,  wIiom  fnttfgkf  msde  them  boA 
rttreiDOB  and  coflMmptible,  il  waa  enadad  by  vutnta  18  Hen.  VI.  c.  tl, 
that  ao  JiiBtice  abould  be  put  in  oommisaioo  if  he  had  not  Undc  to  the  valtw 
of  201. per  onMutn.     And,  the  me  of  money  being  greatly  altered  ainoa 
llut  ijme,  itia  now  enacted  by  Maul*  5  Geo.  II.  c.  18,  that  erery 
juuice,  except  'asia  theieia  txcepted,  ahall  have  lOOi.  per  annum    [*863] 
clear  of  all  deductiooa  (32) ;  and,  if  he  acts  without  such  qualiti- 
i^lioB,  he  shall,  forieit  lOQl.     Thia  qnalifioatiDD  (n)  is  almoat  an  ecpiinlest 
la  the  20i.  ptr  onaun  retpiired  in  Henry  the  sixth'a  tisM ;  a*d  of  thia  {«) 
ihe  juatice  must  now  make  oath.     Also  it  is  provided  by  the  act  5  Geo.  il.  , 
ihat  no  pratdising  attMuey,  solioitot,  or  proctor,  shall  be  capable  of  aeting ) 
:  a  justice  of  the  peace  (33). 

Aa  ihe  office  of  these  jnaticM  is  conferred  by  tbe  king,  soit  artaisttonly 
during  hid  pteaavure;  and  ta  dMarmwabJe,  1.  By  the  demise  of  the  crown; 
that  is,  in  six  months  aAer  [p).J  Btit  if  die  same  justice  is  put  in  comnua* 
sion  by  the  successor,  he  sbali  not  be  obliged  to  aue  oot  a  new  dtdimma,  or 
to  bwear  to  hia  qualification  afresh  {q) :  nor,  by  reason  of  sjiy  new  commis- 
sion, to  take  the  oaths  more  than  once  in  ihe  same  reign  (r).  2.  By  ex- 
[sesB  writ  under  the  great  seal  [t),  discharging  any  particular  person  from 
'  being  any  longer  justice.     3.  By  superseding  the  commission  by  writ  of 

39rstde^,  wtiich  suspends  the  power  of  all  the  justices,  but  does  not  to- 
y  destroy  ii ;  seeing  it  may  be  revived  s^n  ^  another  writ,  callml  a 
'  proeed«mA>.  4.  By  a  new  commiasion,  which  virtually,  though  niently 
discharges  all  the  former  justices  that  are  not  included  therein  ;  for  two 
cemmiasions  cannot  subsist  at  once.  5.  By  acceMion  of  the  office  of  she- 
.  riff  or  coroner  (I)  (34).  Formerly  it  wu  thought,  that  if  a  man  was  names 
in  any  commiaaion  of  the  peace,  and  had  af^rwarda  a  new  digniLv  i;onfer - 
red  npon  him,  that  thia  determined  hia  otke«  ;  he  no  longer  anav  nnng  the 
description  of  the  comraiasion  :  but  now  (u)  K  is  provided,  that,  nolwitb- 
atanding  a  new  title  of  dignity,  ihe  joatice  oit  whom  it  ia  coiJrrred  ahar. 
still  continue  a  justice. 

W  S-ie  niihop  FlHtirtiod<i  atcOMtioBm  to  hk        (r)  SUt.  J  Oh.  in.  c  t. 

(»  %Tti'WG^n  r  to.  (!)  SwT.  i  M»r.  rt.  I,  e.S 
1^)  SML  1  Ann.  r.  B.  (■)  But.  1  Bdw.  VI.  e.  T. 
m  sm.  I  G8Q.  111.  I,  IS. 

(32)  Bjr  the  18  Ceo.  II.  c.  30,  ■  put;  lo  1h-  U  olEcen  ot  ths  burd  (/  f~rn  clotli,  4111.  n 

oome  «  juiiice  of  ihe  peace,  mu^l  bm  in  poi-  to  ih«  principsl  oflitE™  of  i  jj  uity,  unlar-M 

Muion,  etiher  on  lair  or  equity  for  hi*  own  cretaries  nf  Blil«,  headii  -i  ru'lciet,  or  to  I)m 

mm  and  twcfgt,  ■  fnebold,  cofiyhold,  or  cut-  mayon  of  CuntuiiUe  uH  C'tijua. 
wmarr.ntata  for  lifs,  or  (bt  torn*  piunt  at-        It  hM  bt«n  ilMide<i  (I.at  ■  psnon  to  bsqaii 

we,  or  in  ciute  <br  «nie  lon(  lerm  of  ywn,  liGnl  for  ihe  oAios,  m'lX  have  ■  clear  edata  nl 

M  fiir  a  .cinain  leim  orijiruiilT  craaied  for  na*,  ■>  poraewkin,    llAX-  C.  N.  P.  450. 

t*eiily.ane  yean,  arman,inlaDda,teDaa>«ita.  The  acU  of  a  iutt'ce  of  ihe  peace,  whahao 

or  beredilarnauu.  in   Eiuliad,  or  Walot,  of  noldiilj qualified,  ace  notabaolulelyToidt  aMi 

iba  clear  yearly  talus  of  lOW  abora  all  in-  tbenfom.  pertona  ■ciiing  gnodt  nndar  *  *ai- 

Wabnncea,  dec  or  elee  muat  be  entitled  to  rant  ol  diglrsMa,  aigbed  by  a  juiricq  win  h«l 

Ibc  inmedtaie  mersiau  or  notuDdaraf.  lod  not  taken  [he  oatiM  at  the  genrnl  leisuna, 

w  Ibr  a  lam  determinnhle  on  the  death  of  one  dM  Inapuien,  though  iho  nrnpjintnta  be  lia- 

«  DKm  liTBa.  upon  rsHired  nntaof  th*  yoai-  U*  lolM  pen^ty,  ami  Id  be  indicted.    3  B.di 

It  Tihw  of  3001.  and  hs  must  take  Iha  oath  A.  36^ 

lltewby  preacribed  of  hii  being  ao  qoatificd.  (33)  For  anr  tounlj. 

and  if  ha  be  noiao  qualitifd,  ha  forfoita  100(.  (34)  A  ahenffeannot  act  aa  ajonteadiunc 

faraeting.    But  h}  Ko.  13, 14,  IS,  there  i>  a  tb«  jearof  hiaoflica:  hut  eeiltw  the  staMtn 

ftrnia,  that  ihia  ael  doei  not  ailend  to  oor-  nfened  to,  nor,  I  apprehand,  any  other  Ma- 

yotilion  jueiicea,  la  peen,  ita.  or  the  eMeet  inle,  diaqualifieB  a  consfi  fnuti  actiu  aa  a 

•OB  oi  beii  apparent  of  any  p«er  or  prnoa  justice  of  the  peaca)  nor  dn  lb<  tw  offlaw  la 

— "*-*  --         -  11  a  kni^  of  the  alara,  or  iheir  mlura  • 


Vol.  I. 
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'nnj^iFHr,  oflee,  uid  4«C;^,'«f  a  jaAlce  bf  the  mim  ^^mI 
[*3M]  'on  Wi  cotiiniiBBian,  &n(1  on  the  a^erBlBtatuieB  irtuch  "hare  ciea^ 
eTlibjects -of  hi*  Jurisdiction.  His  coinmiasioTi,  first.  eLnpowero 
I  him  iitigly  lo  conserve  Ihe  pesee  ;'  Si  JlTierehy  gives  him  Blljbepower  of 
'  the  ancient  conserratora  at  the  cMnmon  law,  in  aoppreaaing^  nuM  an3~ 
; '  kffrays,  in  takitig  seciiriliea  IVir  ihe  peace,  and  in  'apprenending  and  com- 
'^milling  felons  and  other  inferior-  cnmirfAl^.  "trfcMn'eVh'pbn-en  any  two 
itr  more  to  hear  and  dfeteTnflt1e«TI7eIoniee  aaSttdltr  tfAMieea ;  whicfa  is  tin 
ghlund  of  ttMirjoritHliciion  Kt  ffissiom  (3£),«f  which  more  will  be  said  hi 
ns  proper  piece.  And  «•  10  thfe  powers,  giveti  to  vne,  two  (36),  or  more 
JDeiices  W  the  «eTei«l«iBttites,  which  from  tiraewtime  have  heaped  npn 
them  such  an  infinite  nriety  of  business,  ttiM  few  cefe  to  imdertxite,  and 
fewer  undersi«(Kl,  the  office;  ihey<aTe  sttdi  «nd  <of  so  ^at  importance  lo 
the  public,  diM  the  cmintry  ib  ^eatljr  (Mt^  to  any  woMhy  mofiatrate 
that,  widtoot  Minister  views  of  his  <own,  wil)  eng^sge  in  this  trouUesonie 
Dervtce.  And  therefore  if  a  well-meaning  justice  makes  Knj  tmdesjgwed 
slip  in  hfs  (wuctice",  l^eat  lenity  anfl'indiiTfenci  are  shewn  hihim  in  Ibe 
BBuHa  (tfTaWj  feiitr  PftM  "Bte  rn&ny  StBtutes  made  to  protect  hiraT"!?" 
(he  uprigKi'  discharfc  of  his  office  (to) ;  which,  aaxnig  outer  privilegea, 
^hfbil  cueh  justiceB  from  bisiBjr  saed  for  any  oTersights  without  no- 
lice  heforehatid  (37)  ;  «itd  stop  kH  Siitol>«^n,on  Un4«rmads*f  suflieimt 

(M  ■ut.rju.Lc.  SillJu.I.c.ttiUOw.11.  cU. 

(30)  Yhe  smiana  CinnOt  beheld  wllMnit  '■.;  iMiUjth  if  ihe  eomminnMl  Ihircos  wuB- 

tbapranflnaeofma  tHtiMi.  I*m1.  UmpM*  IIm,   Wicks  t.  CluiirffaMk. 

(3e)  WheniMmuUnqairH'iiiTMttotN  M:T.I8^4.    J.  B.  Hnora'i  Rtp.  C.  P. ;  bsI 

ione  by  luo  jnsiicpi,  ii  ii  nn  ftmbl'ihed  nils,  if  he  corruj.tly  stid  inilicinugly  wiLhoui  dw 

thuif  Ihciiet  iiof  ■  IniHcrtl  mture,  er  »  Hw  gmuiid.  nuiTim  ■  jMity,  Rn  r.  Prici  CaMa- 

itBQlt  uf  iliismiaii,  the  two  jaalicM  mMt  be  OM,  SOit,  or  nfuae  ■  (icencB.  he  »  puiiihaU* 

BRK at  lo  concur  tnd  join  in  it.  othf  rwiie  it  by  inroRnalion  or  indiclawBl.  Ihouih  not  in 

willbeToidi  HtnordpnofieihrrfaUndlitti.  arlioB.     1  Burr.  SSfi.     S  Durr.  6S3.     3  Bart. 

tioB.lba  iiqiDiMmniiDf  overwfn.knd  A*sl-  1317.  IlIS.  Bac.  Ab.  Jnilira*  of  ih*  Pnev, 

lowance  of  ihe  indeiiiure  of  ■  pariih  appnn-  F.     1  Chilly'i  CFim.  L.  ST3  lo  B7T.     do  m 

(ice;  bat  »h«to  lb«  »ei  ii  merely  niini»i»riiil,  information   will  bo  graniwl  for  ioinropertj 

Ibffj  BIT  ael  KyirUtty,  **  In  (he  tItowNnce  frMtSn/f  an  ale  licence.     Sea  I  T.  ^  eSO. 

•f  *  poor  rate.     Thia  ia  the  onlf  act  nf  i>o  J  Bum  J..U  «l,  48.  tiL  Aleboasn.     4  T.  R. 

iiMiHMe  whicb  baa  jai  loeu  oouirued  In  ba  411.     In  iormi  euea  a  men  inpnnr  uMr- 

miniatciial  1  uid1>npn>priei;r  al'thiiconatrae-  ferenea  iip|>fara  to  he  (hoi  puniah^e:  ikam, 

ttonhaabeeBJuiIlyqueKiionrd.  4  T.  An.  399.  trhere  two  ku  of  miiEiatntn  ban  a  coneoT. 

Mj  or  jndleiidlf.  MtrntimitUf,  In  [im«r*-  ias  N  tioene  alelKHim,  thair  Junidictiaa  tti- 
big  the  pemee,  hearinf  diaijet  ataiut  olfcnd-  IMbn  WM  waidade  (Ike  Mhen,  (baogh  tbn 
•ti,  ianing  aanmnM  or  wanwila  IhetMB,  ^Mijr all  meet  McHherm  the flrat  day ;  miit, 
iwaMriirfng  the  iBfamMt  Md  hit  wimSaMi  -sAtT  en*  tfAaOtnt,  twooiber  Mt  naM, 
i  ftuit  liceneaa  as  a  sohMiiusm  daj,  A* 


'«bf  ptitiaa  and  witneaaaa  to  Tuoaiema  «nd    mAMedrni 
file  nridcnce,  bailit^  the  (BpfwaadatfcMtar,    Mdteoeeni 


B.  Itep.  4SI. 


_..„  . ... __.     __  ¥/ben'«  artaiinal  infciiiHtioii ft  apnlied  Cn 

dnetM  ha  ohaerrad.  I  Ohittir<(  CHn.  L.  II  to  '•gaJHita  maglatnite,  the  quention  ftr  rha  euait 

lie.     In  eUM  *hm  a  ifluiatnle  tnmMiRdt  la  net  wtntber  the  ki  dana  be  fbmd  an  ln*«» 

'•itnialaiMIr,  ntheiAaa  JMHeinAr,  ifhe«et«  ligation  to  te  atrieUf  ri^  or  mi,  but  wtwtbM 

■lllagidlT  ba  ia  haMa  to  an  aMiiin  at  thrr  toit  of  h  praeevdad  n«iB  4b  anjaat,  apnmantr,  cs 

•be  pany  Injured )  ■•  if  he  mtHehmtj  ii>lnM  eorrupi  BMii*«,  (amonnl  ivbich  fear  and  h- 

■  mmnt  IbrMoB},  wiUiiaai]ireTi(M8'*nlh«r  'nuratagewBraH^  hieliided},  or  imv  miioda 

"•AtanihavhubmaMmaHMd.    ST.R.MS.  vrnraronlj.    fntbahnterraaa.ibocinrtwilt 

1Kaal,6t.     8\r  W,  Joiiea.  ITS.     Hiib.63.     I  (Mt  gMnt  *e  nla.     3  B.  dc  A .  432.  arid  sra  1 

flulacM.     8oif)u!r«AlMian*manSilhHiai]  'Bnn.Mt.    SButr.lKS.     3Burr.  13IT.  ITM. 

Mae  Italdle  haa  ami  err.     I  L««n,«23.     /udi-  1  Wfli,  T.     1  Tarn.  Rap.  fiOS. 

•Mfy,  M  whan  he  oaarieH  *«■  in  «dHwa.         In  gancml  Ihe  tr^^-^"  — ■ 

■■*■ '— ^-n.diawanpiaduafortr  — '  —  — i  i-r»— -i—  — 


laatlon,  I  Brad.  &  Kag.  411    aemm „ , , 

IS4Mt,lB.    T'T.  LS3IL  ■-  -s^^awiaa  of  tba  aprtinstlaB 'be  gnnwM^ 
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mmmlM  (38).  Bot,  on  *^*  ffljtt  HaA.  >py,"ia!'C\01!f  w  tjmtnnical  f^uffi 
ff  ihiiirj^ffif*  jfSi|^^^Y"iyifftw.ij.  piniflhflfl  iWil  all  penona  wLg  racovet 
a  rerdi'^t  ag^at  a  juatice,  for  any  wilful  or  malicioua  injuiy,  nre  inuU»i  to 
dMbk  MMM  (39). 

h  w  ifl^oMibU  i^Mu  ow  fnawit  jdan  lo  entec  minutely  inio  die  puti* 
«4ftrs  of  iba  accuwHJMed  a^jiltonij'  ihua  cwauqiUe4  W  tb«  cluxge  of  iheM 
aMgiagrMea.  1  nw  tharefarD  rebr  EOjwatf  at  pir«aafit  W  siuJi  aubsequeitf 
put  of  ibMo  ComnwBtanaa,  u  will  m  ibeir  turni  conpjrue  kIiddsi  every 
»Lj»Bt  .(tf  tfa*  juaticM'  jiKu4icU0B ;  And.  in  the  aaw  vme.  rcconnwad  4* 
Ilia  atodMit  Ifaa  pMHuU  of  Hr.  XiSinlwid'a  EtretMotha,  and  Dr,  Bum> 
Jittrte  y  kA«  iWoa;  wbarain  M  wUl  find  aMrr  dung  native  u>  ibis  aub- 
l«0t,  twik  in  aiKUitt  .wid  modeiB  praouoe,  collMiiMi  wJih  givat  «are  wid 
acenracy,  and  diapoaad  in  a  moat  clear  and  Judicious  metht^. 

*1  ahall  n«xt  cOiiaider  aome  <Acera  of  lower  rank  than  those    ^35ft] 

wliMAhBMgOMbdbi«,aadof««McMi<in«]jimad>otim;  butaiiU 

Sudi  u  are  unEreradly  in  uae  through  *^^  P'^  "'^  ^  kingdom. 

;      iV.  Fouitbly.  iheu,  of  the  conat^blt^     Tl^  wonl  c«matabU  U  fraqaenllj 

'  said  lo  be_  Sewed  from  The  Swwb,  konmj-ropoi,  anjl  to  signKy  (he  suppoit 

I  «Lllift.|yK-    ^"^  **  '^  burroivod  ihe  nanw  ag  well  ns'itie' uMce  of  cob- 

\  Mabln  tnm  ihe  FvoMk,  I  mr  ndwi  iiteluiwl  jo  iaduec  it,  wiih  Sir  H«Hy 

i  Spolman  and  Sr.  Cowel,  Aom  that  language ;  wherein  it  is  pjtunty  derir- 

.  «d  ffoM  iha  Latin  amw  ttabvli,  ut  officer  well  known  in  the  empire  ;  eo 

I  caHed  bmtauHe,  like  the  freat  consuririe «(  Pmnee,  as  well  an  the  loid 

I  liigh  cooBUbla  <^  £agland,  he  vas  V  f egiiUle  aU  ntattem  of  diivslrv,  tilta,  i 

I  iBtimameats,  and  feaU  of  arms,  which  w«re  p»rforroad  a«  boraebaek  (4Q)J 

Thia  greai  office  of  lord  hi^h  constable  hath  been  disused  in  England, 

iraaepi  only  uipfiB  great  «nd  eoleuui  occaaions,  as  the  kind's  coronauon  and 

(he  tike,  erer  since  lite  attainder  of  Siaflbrd  duke  of  Buckingham  andot 

Kii%  Heiuy  VIU. ;  as  In  Fiance  it  was  aupfAiwd  (ihoul  a  ceutury  after 

hj»a  edimof<I»uis  JEI'Ji.<z):  ^ut  ft«ia  his  Am,  «aya  LMnkMd'(f),llui 

lower  constibleahip  was  first  drawn  and  fetctted,  and  ra,  as  it  were,  a  very 

Anger  a(  that  liaad.    For  th*  Btatute  of  Wiocheater  {»),  which  fint  ap- 

fwu-latlMiwtin*.    J3  Ea*t,37IL     And  tba  ud  com*  U  IbM  line  :  nd  ihu.  if  the  UniUr 

MuRwill  aM  fiaDlB  nila  niii  for  •criBinsI  4>iuffi(M0l,and  th*  pluniif  funetedi  hnhef, 

■•faKUma  •«»««  ■  winimM.  m  !■<(>■"  Iw  rttll  t"]L«H<*  u>  i>k  tWleB^ut.    «  R.  6. 

Ifce  Mod  timMm  H»  iwUMd oftao*. *■  5ia-5M.    FublicaakenapiniDtMlunilectbF 

'MpndidekiaABaitkatltlwnBWlf  dFrKcw-  .■uibaritr(artliauiu*,arelrcin)  bj  tba  pc(ui|«, 

ariiiinsi«iinTiiiniiimmi li "i     13Eui.  jiail  tbMcBciiniuiukr  ibcra, if  lucccufHl  in 

Aid  IB  k'MM  mhmm  4)h  Aujm  tandiiw  «  >uit  brouiht  sgiinii  thtm  for  an  icL  duue  by 

to  cnviiaaM  a  KqiMtafc.look  H*m  tweUe  'irliw  «f  Uwr  olIiM*.  stii  Boliiled  u  laird 

aKi«haliei«i*^La))diastien«>(M«M)it.ibaT  gMUudDaelxjribanorinBddiiron.   SR-S- 

ipriiKdtognW(Mmiailiaf«a»tk«.'ifc(M|fa  filT, 

*PFi»WMMar..iD  •rdtr  to.iM«wii11wddaT,  (39)  ThM  ii.  whrn  lbs  iiij^  unifio  tu 
«atad,  ibM  ikr  heWtMdMtoaaeiD  bw  kMW-  Awt  thai  lU  iniuy  nii  mitrul  *nd  mllcioii*. 
Mw**!!  —IT «bof%  piStlMS  ta  Ihs  »ftli«»-  UO)  Wt  idh  biiBijuditmentarhitihiuer, 
tioiL  SB.AA.*I>.  AiidlhaModiUiiaarilktfHfharihurouBtir 
<■  !■  «ertaaitfBB«»*i»gi— >f  fatJiw*'  io  tliiB  fflsttnth  cmuiir,  (iaai  Ihr  tallawiiu; 
Msiint  eMNMMn.U  ia^SM  MfBeiaMfbr  Ifca  bIwim  mm  eoBiauMnn in  Ito  T  Eiv.  |V.  le 
«luaiiff.tp  thawttet^WHWoecsntpf  Iha  .EictHwdMriBiiieB: /'Jn«n^ate>ai<liiw- 
aOiMBe  jiT'MUth  h*  *M.c«lwiMad.  b<«  •■  iawlsmii  ^■■hm  *  »aiimi«iiiiin  td  cunmcm- 
■mii»M\ta f»i,ft«m Jrtst >rwd  bcfer*  Ilia  .Aiaii(pw«bi#Htutaan>(iaf dsajWuraiuM 
— «#f  aistaMa  If  nqfMJudr  n  nipcr  criniu,  Um  mnj^Uiht, 

, jiaytssdsr    jafej. jtiJiMft^amw tiiy>r>|l      9jrfL«aM 

fafi-»irTdDBUiTar  eaaualMMMSi    4aM.ai.(b4M 
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Vti  OF  THE  RIGHTS 

points  thnm,  directs  that,  for  the  better  beeping  of  the  peace,  iwo  consis' 
blea  in  every  hundred  and  fmnehise  shall  inspect  all  tnattera  relating  to  omf 
■nd  amour  (41).   . 

'  Constables  are  of  Iwo  sorts,  high  constables  and  petty  conataMes..  '  Thd 
former  were  first  o'rdiune^  by  this  gtatiite  oPff  in  chest  er,  as  hefore  mention  i 
edraie  appointed  at  the  court  leets  ■6nKe~rrahchTse''iff "TUffitRWover 
which  they  preside,  or,  m  default' brih at,  by  the  jinticea  ai  thetfciuar- 

ler  sessionB  ;  and  are  removeable  by  the  same  aiiflfflflF^'Uni  | 
[*3S6]    'appoints  them  {a]  (42). T  The  petty  constables  are  inferior  officers 

in^  BTery  town  and  parish^nbordinate  to  the  h]^  coristafilo  of 
the  hundred,  first  instituted  about  iM  reign  of  £dw.  II!.  (b).  These  petty 
constables  have  two  offices  united  in  them ;  the  one  ancient,  the  otbw 


(<l)  I -  

•mcitni  public  ofliciin  long  bebra  tha  «■).  or  i 

-.    .       i .  |.rt.3,e.S*.  B,  ISM.     Th«  I 

a  ■  writ  or  iMundMe  ncMrfed  them  :  and  n 

uio'Wuu'i>ilili<aiotHatlh*w  bnagM  is  th 


__, ,  __.  , ., _,__  ._Ji(    __, 

Ok  m^jivf."     8m  Tunlin*' I^w  Dietioiury  anynuiteiKhcmn  he  tied  no  jnri>dic(ioii,1ha 

tills  CoNiTiSLi.  coniiable  vii  pcnlalubla  fnr  Ihe  aiMiitian  of 
(4S)  ItahoaJdwamlhatacaintablaaumot,  liL     But  Mw,  by  M  Geo.  II.  c  M.  i.  &  niiae- 

in  ew«  of  in  sffnij,  ■mtt  withoni  ■  w^mnt  lion  ihall  bt  biDUEhi.  afiinat  utj  coiuuble, 

rraa  >  miiiBlnte,  unkH  an  ■ccniJ  breicli  of  Sic.  mciinr  in  obedienei  to  »  ^tuiice'«  wn- 

ths  peacp  be  onmniilled  in  hit  prewnce,  ar  in  rsnt,  until  danuid  in  witling  ngned  br  llw 

odwrwaidi.jla^njiu  iMicM,     Hs  owunt  tr-  party  n  hi*  MMt,  Am.  tnWndinf  to  linsc 

ml  of  hii  own  iiiihoriiy,  th»r  iha  nlTny  i*  inch  aotion,  ol^ihs  peniHl  *nd  copy  of  aucB 

aret.     S  Camp.  361.  3T1.     !  Loid  RnT,  I3BS,  wirnni,  and  the  nme  faaih  bean  icfteaed  0( 

I  RsimII,  boA  3,  c.  3.  Oft  muulau^lcr,  M  negieeled  wilhin  lii  daji  afUr  aueh  imni 

HO.  4.  and  aee  S  Bar.  &  CiM.  WS,  and  Ka  And  in  caaa  ihe  conaiabl*  evolves  with  the   * 

(urthor  ai  to  Iha  power*  and  duti*  of  ooftatt-  denuind,  bf  afaawjns  tl  ~  ~ i  _   . 

ro(B«wiM,poM    nitting  ■  copy  mm 


4baok,ZB3.    1  ChiL Crin.  Law,  W  to S4.  hiasfbt,  on  piadamiaD  and  Danraf  tin  w 

A  eonataUe  aieeuling  hia  wanant  out  of    r«Bi,  arerdictaluJl  betiTeD  brthe  OMUlable, 
hia  diatriot  wh  hmetlj  a  [reapaaiier,  1  H.     Ac.  nMwitbaunding  a  defect  hi  dw  jsatin^ 


lataUe  aieeuling  hia  wanant  out  of  r«Bi,  arerdictabsll  begiieD  Kirthe  OMUlable, 

.!-. I-  --f<fj  ,  [rfapaBMr,  1  H.  Ac.  nMwitbaunding  a  defect  hi  dw  jsatin^ 

«w  it  waa  beld.that  jaiiidictioti;  andthOBameprotecliDn  ia  n'an 

. __  direcMd  "to  A.  B.  to  whara  Ih*  oonatabta  is  auad  jaiMly  wiili  tha 

aaoBtablaa  ofW.  and  to  all  other  his  majra-  iuitiee.    And  by  we.  a  no  action  dull  b« 

tj^  ollicera.?  Ihe    coniiabln  of  W.  (ilirir  brought  againtl  any  eonniMe  acting  as  ali>r*- 

nana*  not    being    tiuerted  in  the  warrant)  (aid.  but  within  ail  aontha  altar  iha  act  ooa 

eooM  not  rieeute  it  ool  af  tkal  di*trirt.     1  milled. 

Bar.  li  C,  388.     But  now,  hy  S  Oeo.  IV.  c.  The  intent  of  IhMe  prmrajona  waa  to  piw- 

18,  oonitalila  may  eiecnlr  wtrnni*  out  of  tctH  Iha  eniMafale,  or  other  oCeer.  when  wt- 

tbeir  precinda,  provided  it  he  within  the  jaiM'  ing  la  et^jno  ts  U«  warrant,  rnm  tieiag 

diction  of  lb*  innioe  (ranting  or  backing  the  amweiable  on  acenunt  of  any  debet  of  juria 

ume.  dieiion  in  Iho  juMjre,  3  Burr,  lltB.     I   Bh. 

It  i*  the  dun  of  a  conttahla  (o  pi*»iBl 
ki^way  within  hi*  dialriei  hr  non-repair,  an 

he  i*  enliiled  to  die  coat*  of  the  praaecBlioi  .... 

1  M.  ft  3  4SS.  By  I  JE  1  Oao.  )V.  o.  B8.  a  ■aran  paroA- 

By  33  Ueo,  HI.  c.  S9.  any  eonMible  or  pa-  mest  i*  to  bo  inlieled  os  peraon*  a^aanltjag 

lish  officer  may.  upon  eumpfaint  n»n  oadi  be-  ennitablee  to  praTeBt  the  qiprehenaioa  or  da- 

fbre  two  juilirf*,  be  conTicted  of  neglect  of  tainrr  ^  peiaona  ehaigad  with  friony. 

duty,  or  dtaobedience  of  any  lawful  waintit  The  atatstaa  gt  Gta.  II.  e.  Eft  a.  &  3  Jac 

or  order,  and  may  be  flnnt  any  nira  not  «■  1.  e.  Ift  B.  1.  BT  Sm.!!.  c  3.a.  I.  4.  41   On. 

occdinglOa.but  bemayippealtothaandai*.  III.  U.  K.  c.lS.  *.  1,1.  1  Oea.  IV.  c.  37.  a.  t. 

And  1:7  S  Gm,  IT.  c.  83.  g.  II.  aoniuMes  or  and  18  Oeo.  111.  e.  19,  (.  i.  relate  to  the  «i. 

-• 1-^: •.^^^jj^  ,„  li^a  BBnsaa  of  tha  ooaatabla  in  hii  ofira,  ud  aaa 

eaaaa  «  B.  *  A. «».     S  B.  k  A.  ISO.  tat.  «. 

maUy  an4  nrotae-  Ihs  IB  Om.  HI.  &  18.  a.  4. 

ttoo  eitendad  to  oonMableB  in  their  oAhM,  tha  By  IS  Geo.  II.  e.  2B.  a.  B  and  U  O 

T  Ja.  I.  cS.  (Bad*  peipola*!  bySI  Ja.1.  a.     e.  81.  *,  »  "^""^ -'^' 

IS.)  paiwt*  theia  M  plnd  tha  (anral  inaa  Mwioai. 
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OP  Pf  RSOHB.  ^73 

Bvdeni.  Their  aact(>ntoflice  iBtWofhsBdboronghititfaiii^sn,  wbo^  , 
holder,  of  wboni  we  fornieriy  spoke  (''),  and  who  are  as  ancient  as  the 
tiine  of  King  Airred  :  their  Djore  modern  ofiice  is  that  of  constable  meie 
ly^  whicL  was  ftppDiiued,Be  was  obseived,  so  lately  as  the  reign  of  Ed 
vwd  Hi;  in  onler  to  assMt  the  high  constable  f if).  And  in  general  the 
wici«Bl  headborougha,  tithing- men.  and  boisholder*,  were  made  use  of 
to  serve  aa  petty  consubles  ;  though  aoi  so  feoerally,  but  that  in  many 
^acea  iheydill  continue  distinct  officers  front  the  constable.  They  are  aU 
chosen  by  the  jury  at  thb  court  leet ;  or,  if  no  court  leet  he  held,  are  ap- 
pointed by  two  justices  of  (be  peace  (s). 
/^  Tjie  gwieral  duty  of  all  constablea,  both  hi^h  and  pettTi  aa  well  aa  of 
&e  other  officere,  is  lo  keep  the  lting|B  feacc  iii  their  s'everardislricls  ;  and 
to  tGai  'BiiT|iii$e  they  are  armed  with  very  largo  poweta,  of  arresting  and 
MprisohiLiai  of  breaking  open  houses^  ,an,d  the  like  -J  of  the  extent  of 
wtucE  powers,  considering  what  manner  of  men  are  for  the  most  part  pni 
into  these  uftices,  it  is  perhaps  very  well  that  ihey  are  xenerally  kept  in 
ignorance  (43).  One  of  their  principal  dutiea,  arising  from  the  statute  of 
WiBcheatet,  which  appoints  them,  is  to  le«p  watch  and  ward  in  their  re- 
•pectire  jurisdiction.  Ward,  guard,  or  eujtorfiw,  ia  chiefly  applied  |o  \bt( 
j^time,  ill  order  to  apprehend  rioters,  and  robbers  on  the  highways  (  thei 
T  of  doing  which  is  left  to  the  discretion  of  the  justices  of  the  peaco 


and  the  constable  (y ) :  the  hundred  being,  however,  answerable  for  aO 
loUwries  commilted  therein,  by  daylight,  for  having  kept  negligent  guard. 
(Watch  ia  properly  appljicablA  M-  the  jojg^t  only,  (being  called 
,'  aimng  QUI  Teutonic  ancestors  mie/U  or  waci'a)  (^),  and  it  'begins  [*3S7] 
I  u  the  time  when  ward  ends,  sDd  ends  when  that  begins  :  for,  by 
the  statute  of  Winchester,  in  walled  towns  the  gatea  shall  be  cloaed  from 
Muweuing  to  sunriaing.  and  watch  shall  be  kept  in  every  borough  and  town 
eapecially  in  the  aunuiter  season,  to  apprehend  all  rogues,  vagabonds,  and 
night-walkers,  and  make  ihem  give  an  account  of  themselves.  The  con- 
at^ile  may  appoint  watchmen  at  hit  discretion,  regulated  by  the  custom 
ni  th«  place ;  and  these,  being  his  deputies,  have  for  the  time  being  the 
authority  of  their  principal.  But,  with  regard  to  the  infinite  number  of 
other  minine  .dtmea  ^at  are  laid  upon  constables  by  a  diversity  of  statutes, 
]  must  again  refer  lo  Mr.  I..ambard  and  Dr.  Bum  ;  in  whose  compilations 
nay  be  alao  aeea  what  powers  and  duties  belong  to  the  constable  or  tith* 
ing-man  indifferently,  and  what  to  the  coristjible  only  :  for  the  constable 
may  do  whatever  the  tithing-man  may ;  but  it  does  not  hold  e  eonverso,  ibe 
litlung-man  sot  having  an  equal  power  with  the  constable  (44), 

<c)  Pid  lU.  (/ )  DM.  Jmi.  e.  IN. 

(4  Lmili.  t.  tg)  EttMu  n  irfbrmHtmi  fmtt  imcUj  tiiil 

'  (i)  Stst.1(iMt9Cu.fI.  cH.  CtfUalm-.  Hladrt.  Si,t^  I.A.D.US. 

(U)  Etbi?  ons  vho  reflecu  upon  Iha  iiib-  Tauldil  bellBt()wdulTorthMaoAo«nihoiild 

ieot,  Biut  wanly  diucni  fram  iba  propMition  ba  mccuntal;  definad,  and  that  ikej  ihniitd  b* 

la  tb*  lilt;  whwh  eontaiiu,  h;  implicit  ion,  a  ohoaen  rram  tauiat  men  or  inta1li|ence,  vba 

— ssuM  both  upoa  Iha  lagiiUiiin   anil  Ilia  ai-  would  tit.tr  the  good  aenie  to  knon  the  citani 

•eutira.    Il  ia  manifallj  »taurd  lo  pramma,  ol  thait  poKar,  and  the  good  feeiinc  not  to  a*- 

Amo  Kaawtio  iiijfnaranl  oflha  oxlaM  of  hie  ooed  it. 

Mitboritr  ia  1«w  likely  loaiuK  ittbnnhn  who  (44)  InNao-Veik,  ooislab1aa,coininiaBioR- 

* — ■ -• — ■—- ■-  --  '  -  'jmit     Admitting  an,  uid  oTenean  of  highitaja,  ortireen  o* 

n  l«at.  or  flam  K  iha  poor,  and  ullipr  town  ofGcan,  ire  flhoaes 

jia  Unwrif  within  br  the  electon  ot  itia  towoi.     I  B.  S.  340. 

mornlikiinthelaw  haa  The;  hold  their offleea  for  •  jaar,  Kad  autu 

to  tbodn^Heothiadutr,  lolheiraatdelii-    qwh^lod.    U.  347. 
MM«f  Fdtafi.  joMieaL    Ua«  mmk  bauar 
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*74  OP  THft  wmn* 

^.  VFt  iireVext  n>  eoiurldn'  the  sarveyon  of  tho  hijliini^     fiAn 

]  parisK  i>'lioun3  of  common  right  to  keep  the  high  roads  Umi  go  throup 

I  it  Id  goal  and  luBlciem  repair ;  unlera  by  reaMa  of  die  tanire  oT  Uod^ 

of  Otherwisd,  this  care  ii  counted  tA  aome  panieular  prirate  Mtaoa. 

pTain  (his  bunfaen  no  man  iraa  einnpt  bjfonr  ancient  jam,  ttnatom 

other  immunities  he  might  enjo;^ :  Ada  being  part  of  the  lriw>&  ntetuitMt 

(9  which  every  man's  estate  Waa  su6fect ;'  vit.  expedxito  Contra  hostem,  dr* 

flutn  consthietio,  etpimHum  npat-alio^ '  P<tr,' tfiough  the  reparation  of  bridge* 

oAly  ia  ezpressei^  yet  "that  of  foad'e  also  nniet  be  understood;  aainUw 

Roman  law,  ad  imlTvcticmes reparaU<tneggv»  itinenan  Hpmtiwn,  ftaOwtt^ 

iut  Auminum,  AH//itJ;^u«  dignitatis  aebtnerationit»ientU,e»stan«porM  {k). 

And  Indeed  now,  for  the  itioat  part,  the  care  of  the  roads  only  seems  to  be  left 

(o  parlahes,  that  ol*  bridges  b°)n|  in  great  measure  deroWed  upon  the  cmm* 

(y  at  large,  by  statute  i2  Hen.  VIII.  c.  9.     ir  the  parish  negtectad  ibeM 

repairs,  they  might  Tohhei'ly,  aa  they  may  stilt,  be  indicted  (or 

[^356]    sucli  their  neglect :  but  It  ttaa  flOt  Iben  'incumbent  on  uiy  ptfti* 

cular  officer  to  call  the  parish  iO^erther,  and  set  then  npm  rtris 

work  ;  for  which  reason,  by  the  Statute  2  and  9  Ph.  and  M.  c.  S.atirre^ 

ors  of  the  highways  were  ordered  td  be  choaen  in  every  pariah  (t)' 

^rhese  surveyors  were  ori^nally,  according  lo  the  siatiltes  of  Ftiilip  awl 
Mary,  to  bb  appointed  by  the  constable  and  chorch-'irardena  of  the  puiA ; 
but  no*  ijif y_  are  constituted  by  two  neighbotnring  justices,  oot'M  aocli 
inhabitaata  or  otliers,  aa  are  cHescrlbed  In  sutute  13  OeO.  III.  o.  t9,  and 
Qiay  hare  aatariea  allotted  them  for  their  trouble. 

/'rheir  office  and  duty  conalsts  in  putting  in  eieeuiiotl  a  nviaty  of  lav 
for  the  repairs  of  the  public  highwaye  /  that  t^,  oT  way^  leading  TroTn,  nM 
town  to  anoihe.r :  all  which  are  now  reduced  into  «ne  act  by  atanita  13 
CeoritYTcTS/'whlch  enacts,  1/ That  they  may  remore  all  afmoyaaoea 
in  the  highways,  or  give  notice  (o  the  Oimer  to  remove  them  ;  wfao  is  li»- 
ble  to  penalties  on  non-Comnllance.  2.  They  are  to  caH  together  all  ihe 
inhabitants  and  occupiers  oi  lands,  tenements,  and  hetediiamenta  wilUn 
the  pariah,  six  days  in  every  year,  to  labour  in  fetching  materitds,  Of  lopah- 
ing  the  highways  :]  all  peisona  keeping  draughta,  (of  three  horses,  Ac.) 
or  occupying  landl,  being  obliged  to  amd  a  team  for  e'rety  draaght,  Uid 
for  evety  507.  a  year  which  they  keep  or  Occupy  :  persona  keeping  leaa 
Ihan  B  draught,  or  occupying  .less  than  9M.  a  y«ar,  M  ooniributein  a  le« 
proportion  ;  and  all  Other  persons  chargeable,  between  the  ages  cf  eigb- 
leeh  and  sixty-flve,  to  Work  or  find  a  labourer.  But  ihey  may  oompomd 
with  the  stnrveyorii,atcenain  easy  rates  established  by  the  set.  And  «T«ry 
cartway  leading  to  any  market-town  must  be  made  twenty  feet  wide  M  the 
least,  ifthe  feocee  will  permit  1  nod  may  be  increaaed  by  two  justices,  at 
the  expence  oflbe  pariah,  to  the  breadth  of  thirty  feet  [45).     3.  The  sw- 

It)  Ttiii  aOa.  Mr.  RiUn  (loiL  cu.  MK)  wi,  UT  FVWwi ;  bui  Uis  btetuna  «m  Ttumn*.  wko 

•i>cUr*iuiinnlli«lii(t)i*aiHfirMB<<rHiiirtb*  vrM  tha  Evntor  of  th*  Fluunn  inr,  <•<•  cM*^ 

iU.i>i:<i»!butUtii>>uldiWntliUUM<n '  •-- •— ' ^.^ -^  .-^.  „-...    .».__. 

liccornUwrn  

hut  DoJ J  frMh  I 


Ln  hs  dWancd :  lh«  powar  lo  anbirgs  doc 

t  eiland  te  pull  down  ur  tiulldiDgi,  or  ti     .    _  ..      . 

ut  in  tha  graund  of  »aj  gitila,  psil,  pad-    badi  Mtr  b*  B 


r«)lHllB>r.B.[«}utk*«idofib>Viil  B.L 
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msKm  iM9l«giautib»»«wa»«uOCiQparcWiw>W^nI>  fornptin 
ia  mcUng  guule^HwM,  avd  naluag  (lisinq,  and  shsU  bo  reimburaed  hy  t 
nta,  U>  b«  aUawed  M  a  •9«i^  aewoat.  4.  In  cme  the  peiBrtnal  laboiu 
of  tbe  parish  b4  itM  w£c)«o^  the  Burv«)!arB.  with  Lbe  confteotnf  ihequw- 
tetHfMoiMi  nuf  levy  a.  rat^  on  the  pvuh,  in  siflof  the  peracHial  duq, 
DM  •xceacUng.  in  u>y  ope  yeWt  togeutei  with  tlw^  athei  highway  reten, 
the  sum  or  9^  in  lh«  potintl ;.  (w  the  due  appHcatioo  of  which  they  are.  ta 
ftcoount  opan  oath.  Aa  (or  impiLea,  which  are  ^v  pretty  generally  V>- 
tiwdvced;  in  aid  of  ai^oh  nMi^  and  the  iUw  lehuing  tn  tbepi,  theve  depend 
pmoiffJIy  on  the  {Mticulm  pttwm  gnsded  in  the  several  load  apia,  aM 
oiffW  aooie  g«B«r«l  pFQviuQna  which  Aie  osteoded  ti>  aU  tunipilie  roada  in 
tho  kingdom,  by  statute  13  Geo.  lU, «.  $4.  upended  by  many  qubaeq^uem 
■««•{*)(«).  . 

/     Vt-  i  procmd  tbeiefoifi,  laatiy,  tg  conaidei  the  Qveraeers  of  the  poqr }  ) 
^ii  origiul,  appoiouuent,  and  ditfy. 

The  poor  of  England,  till  the  time  of  Henry  VIII.  aubaialed  entirely 
upon  private  benevolence,  and  the  chariry  of  well  disposed  Christiana  (47). 
For,  though  it  appears,  by  the  mirror  {I],  that  by  the  common  law  the  pOM' 
were  to  be  "  sustained  by  paisons,  rectors  of  the  ctiurch,  and  the  parish* 
■men,  •»  that  none  of  tben  die  foi  dafauU  of  sustenancB  ;"  and  though, 
by  the  siamtea  12  Ric.  II:  c.  7,  and  19  Htm.  TH.  c.  12,  tho  poor  are  di- 
ncted  to  abide  in  the  cities  or  towns  wherein  they  were  bom,  or  auch 
wherein  they  had  dwek  for  three  years,  (which  saem  lo  be  the  first  rudi- 
Ownta  of  parish  settle  me  nta,)  yet,  till  the  sUtule  27  Hen.  VIII.  c.  59, 1 
fiad  no  coinpulsary  method  ohalkod  out  fat  thia  purpose ;  but  the  pom 
aeera  to  have,  been  teft  to  such  relief  as  the  huqianily  of  their  neighboun 
vould  afford  them.  The  monaaleries  were,  ip  particular,  (heir  principal 
reaoorce  ;  and,  among  other  bad  sieela  which  attended  the  moinsvie  ui- 
Xllutions,  it  was  not  perhaps  one  of  the  least  (though  frequently  esteemed 
quite  otberwiae)  that  ikey  auHNUied  a«d  (ki  a  rery  numerous  and  veiy 
idle  poor,  whose  sustenanee  depended  upon  wliat  was  daily  diatri- 
buted  in  alms  at  the  gate*  *u  the  religious  houaea.  But,  upon  [*3Q9]. 
the  total  diesalution  of  these,  the  inconvsnience  of  Uius  encourag- 
ing the  poor  in  bahits  of  indolence  and  beggary  was  quickly  felt  through- 
out the  kingdom :  and  abundance  of  statutea  were  made  in  the  reign  of 
King  Henry  the  eighth  and  his  children,  for  providing  for  the  poor  asd 
impotent ;  which,  the  preamblea  to  aoiao  of  them  recjle,  had  of  latb  yeen 
greatly  increased./'  These  poor  weie  priooipsUy  of  two  S4ms  :  sick  and 

'  impotent,  and  therefore  unable  to  wofli  \  idle  and  sturdy,  and  therefore  able, 
^ut  not  wiUing,  to  exercise  any  honest  employment.     TO  provide  (n  aome 

.      »l  Stat.  U  0«i.III.c1<.H.fT'  n-    ttOn.        (l]C,t.(»-  ^ 

in  c.  N.  x  cw.  II 


».m.cH.K.n.n.    ttOn. 


htftm^.    FiiHw  (willed  bv  It)*  awn  for  DM  V^  i*fnl*u  n>^  (Intd;  l«i|l   odi;  Asf 

tcfMiriof  a  highw*)'  tkull  not  U  reiunwd  into  vij  tin,  uoiaj  sertsin  iriiriclianj.  In  sot 

•kf  •leKnqugr,  1iatsh«ll  ba  applied  La  th*  T*-  iRW  and  diaowlinu*  old  TanU.    1  B.  S.  Ml, 

pwr  of  [hi  higtiwvt,  «a  itw  nmfi  alutl  <li-  919. 


Hn  Tba  RMi  ia  liKlapd.  la  thia  d  v  N" 
V)  Vmomintmta  Of  hifkKij*  IwTt  poiv.  no  nlisf  but  (nm  privM*  ehtriij-  9  Li. 
M  rrpaii  brid(«a  apt]  foaUi,  a|ao  ta  aim    llintli'h  US. 


IS  a.  III.  e.  78.     34Q:l):'cf.M.74.     «4  G.  oti  UU  j  Nid  lb*  tTde^tow,  ia  Sir  0 

m.*.ia.    Md.  lll.e.  WI.Md5Sa,  Itl.  0.  ChetvT^'iBiuii'i  JiutiM,«h*i«)tMia 

«.  OonaiihllianeeBlt>a[uieaIlu|a,3Q«D.  Mawd 
IT.  a.  IW,  tlw  iMWnl  Tnrapilu  BiMd  Aet, 
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nvasora  for  both  of  Asm,  in  and  ^low  &o  mMropi^,  Schnrd  theimA' 
(bunded  thrne  royal  hospitals  ;  Clirist'a  and  St.  TIiAribs's,  for  the  relief  at 
lite' impotent  tbrou|h  iafoiKy  or  sickness  ;  and  Bridewell  for  the  |ninis^ 
ment  and  employment  of  the  vigorous  and  idle.  Bvt  these  were  (sr  inmr 
beia^  sufficient  for  the  care  of  tbe  poor  tbroughaiit  the  kingdom  at  tmrgtt  i 
ud  therefore,  aAer  many  other  fruitless  experiments,  by  statute  43  EUl 
c.  3,  overseers  of  the  poor  w«ra  appointed  in  every  psiish  (48). 

By  virtue  of  the  st^nte  last  mentioned,  these  overseeni  ar^  tO.he  <^o<"*' 
B^tfld  yearly  in  East«r-weBk,  or  wiAtn  ons  month  after,  (though  a  suImo- 
<]tient  nomination  will  be  valid]  (m),  by  two  justices  dwelling  neqr  the  m- 
rish  (49).  They  roust  be  substantial  hooseholders,  and  so  expreasedtobe 
in  the  appointment  of  the  justices  (»)  (50).- 

.-'    Their  office  and  duty,  according  to  the  same  statute,  are  prinrip^y 

''  these:  ^fst.'tordse'c'omfietentfnims  for  Ae  necesssir  relief  ol  the  poor, 

impotent,  old,  blind,  snd  such  other,  being  poor  and  iwt  able"  to"work :  afaJ 

WStn-lin.  (■}  1  Lord  Barm.  IIM. 

(it)  Bjr  thii  KUtuM,  a  piiiih  wm  the  onl;  b*  ounduiaa  fioBi  ihe  coan  o(  K.  B.  1  Kol. 
dutiict  tuundDTCDtiUedtoIhstepinitemain.    P.  L.  41.     If  an  i^iMilitmeni  hnihonalTodr 

whether  guinKhijil  or  riui-pkrachiaj,  wa  now  take  th>  offiu  1^  imiiciiiwni,!  Sin.  1146,    3 

biDughl  vfilhin  ths  uoie  lyiUm,  by  the  con.  Sen.  C».  1B7.      1  NpI.  38,  or  gcnetiillj  1^  ob 

■tnietion  put  upon  th«iiuute  13  dc  liCir.  11.  UiniiiKm  ocBfiimiMnartheiipininlamitfnsi 

e.  13. 1.  31.     1  Term.  Rap  374.  the   nmrt  of   King^  BeDC^     1  Bou,  Sa    t 

""'  "-"="■-    -   °   1.  8.  olB«er»  pf  CM-  BumJ.E*  ed.Sfi. 


la  ■itlhanl]'  of  jiutinst  or  Iha  paaca  for  the    aeoiii  Iha  •Kointneat, 

of  ■npointint  onracen.  lainad,  hi  oefBniliBX  u 

n  h  late  cue,  when  A,  B.  At  C.  car-    ofthe  office,  or  In  '  ' 


porate  towna,  mi  aldennen  of  London,  hma  On  iKe  other 
OiB  anihi 

(50)  [n  K  ta'tc  cue,  when  A,  B.  Sl  C.  car-  orthe^oflfce,  or  In  Erin^ini  an  action  of  tree- 

lying  on  trade  in  purtnerehlp,  had  a  dwelling-  paw  orreplerin  for  Ittkinga  dialreM  under  t 

haaH,  yard,  and  pmniaea,  ia  a  pariah  in  Lmi-  rate  made  bv  Oitpl  Mam* ;  awJ  th*  uipoiBI- 

dm<  all  the  pannert  were  in  the  liabit  of  fia-  nent  may  lie  direcllf  impeached,  either  b) 

qosming  the  premiia  dailj,  for  the  purpoaa  ilu>  oTaraeera  thenwelroa,  or  bj  any  other  pa. 

•r  bueineaa,  Iml  noMaf  tbnii  TCMded  ihav,  ri*h)ODvn.(Cni.  Cat.  M.  1  B««t,  3C     T  But, 

ths  dwolltag-bniuo  wai  iahatritad  bj  a  clsrk,  1,  die.     4  Bum  J.  34  eiL  26.)  by  appeal  to  Iba 

who  mnaged  the  buaineH  for  them,  hut  the  geueral  ipiarler  aeaaiona  [aee  1 5  Eiiat,  207.     1 

rant,  ntei,  and  taiea,  ware  paid  hj  the  firtn.  B.  ik  A.  SIO.]  ajainit  the  appaiaimeni  itaelf, 

it  vaa  held  Ihat  aaeli  of  the  parttkar*  wms  r43Elii.e.  3.  a.  6.     ]7  0eo.  li.  a.  38.  a.  4.)<« 

hDUBobilktar.  within  the  43  Elii.  c  3.  and  lia-  inoidenlallj  an  an  appeal  agaiiiil  an  onlei  ol 

Cm.  ITS.     4  BumJ.Mthed.  10,  II.  ing  naeeorra,M- tna  tawnahipor  oililnniaor 

In  aiHMtaer  eaae.  two  dajr-laboaren,  with  diilriet,  when  thsoieneenmuchltDkarFlnwn 

ineied  ta  their  cottagea,  of  whom  appoinlad  for  the  j 


only  one  waiiaproprietoriandllieoiherafann-  haiin|  been  appointed  hy  the  parish  at  lar^, 

ar^  Hnant,  weia  held  to  ba  eampatanl  ovar-  Ibef  oDcht  lo  hara  been  a»aiiiteri  for  a  lawi> 

aaara,  allhaii|h  the  appoiaimani  of  anch  men  ahip,  (Burr.  35.     FoaL  311.     1   Boti,  3S.  41. 

might  he  improper  in  a  place  where  There  were  Cald.  SS.  319.     B  Boll,  080,)  or  hj  an  appeal 

a  {Teat  many  opulant  hmwn.     9  T.  R.  406.  againatan  order  of  renwTel  ouide  frnn  a  wrou 

1  Bott,  ».     Ant  a  woman  oia;   l«  appointed,  diaiiict.    S  Salk.  197.     And   an  appotnimnC 

ST.  R.  396,     The  jaatieea  arc  to  detrnnina  of    K.   B.  bj   oenioran.    without  apnealiu 

what  ia  a  raae  of  neceaiiiT,     3  T,  R.  jgs,     I  agaioat  it  to  the  quattai  aaaaion*;  and  tb* 

Bott.  II.     I  Bun,  S4S,  1  Nol.  90.     The  oourt  oourt  will  go  into  Ihe  queation,  upon  aRidaTit 

of  K,  B.  Will  uuaahan  appoinimcninf  pennna  whelherths  place  for  whioh  the  appoinimeDl 

nM  adbalantial  booaebaldara.     3  atra.  1961.  1  ii  raHie  tie  a  lownahip  or  Till ;  and  tf  it  apneat 

HaLP.  L.S3.     1  B.dlC.  ISl.Dotia.  by  the  affidavit  that  it  i>  not,  and  he  not  aratad 

Tha  appnintment  ia  no  longer  limited  of  iM-  aa  audi,  or  Ihat  it  ia  reputed  lo  be  aueh,  the 

(Asitjto  hoaaeholden  lirin*  in  the  pariah  eotiit  will  qaaah  the  appoiniment.    4H.  *8 

0(  townahip,  for  bj  99  Qso.  llf.  e.  IS,  a  power  3T8.     3T,R.3S.    IEb*1,S44, 
n  lirea  for  the  appointment  of  nm-raidiu        Alao  the  propriety  of  an  appoinimaBi  ma; 

•nraeera;  and  b;  the  Tth  atotion  of  that  act,  be  queationed  on  a  nandamtxa  to  the  jttliiek, 

aaaMaM  onrSMT*  nnjr  be  appoiatad,  and  ia-  oommanding  Ibento  appoint  properonnia^ia 

xuitTlakra.  B  Mod,  30.    1  No).  P.L.  3T.  n.  4.  aii4  4  Bun 

a  ippcriat-  J.HBd.S8. 
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/j  .ta  jirovMa  woA  for  such  u  «e  ^e,  and  eanoot  othentiM  Ml 
Mt^oymentjybut  thii  laiter  partorUtBii  duly,  which,  accoriling  to  tn* 
wiMs  reguktiona  or  that  salutuy  Blatote,  ahoold  go  hana  in  band  with  ttw 
oIImt,  is  DOW  moHt  abamefuUy  oegloeled.  Howersr,  for  tbea« 
jetM  porpoaes,  they  nre  inipowered  to  *make  and  le*y  raiea  upon  [*361} 
tl»  Mvanl  inhabiianis  sf  th«  pariah,  bj  th«  aame  Kt  of  pulia- 
nont ;  which  haa  b«t»  fiuther  eiirioitifld  and  •Dfontod  by  aevetaJ  auba*- 


The  two  great  objects  i^  dua  atatale  aeem  tohava  boMi,  1,  To  relievo 
tto  impotent  poor,  and  thecn  only.  3,  To  find  employDDent  fur  aueh  aa  are 
ablo  lo  work  ;  Hid  this  principally,  by  providing  sloclu  of  raw  maMriaU 
to  be  worked  up  al  theii  separata  homea,  inaiead  of  accamulaiing  all  tlis 
poor  in  oae  common  wurkhouae  ;  a  practioe  which  puts  the  sober  and  dili- 
gBBi  upon  a  lorel  (in  point  of  their  eaminga)  with  tfioee  Who  are  disaoluta 
and  idle  i  dopreaaea  the  laudable  eitauUtion  of  domeaiic  todustry  and  noat- 
sesa,  and  demroys  all  endearing  family  connections,  ibe  only  felicity  of  the' 
ndigent.  Whereas,  if  none  were  relieved  but  those  who  are  incapable  to 
fel  their  livings,  and  thai  in  proportion  to  their  incapacity  ;  if  no  children 
wers  removed  from  their  parens,  but  such  as  are  brought  up  in  rags  and 
bUeoMS ;  and  if  every  poor  man  and  his  family  were  regularly  fumiahed 
with  employment,  and  allowed  the  whole  profits  of  theii  labour ; — a  apirit 
ofbuaycheetfulneaa  would  soon  diffuse  itself  through  every  cotta^  ;  worli 
wouid  become  easy  and  habitual,  when  absolutely  necessary  for  daily  sub- 
■Monee ;  isd  the  peaaant  would  go  through  hia  task  wiihout  a  murmur,  if 
uaured  tLiit  he  and  hia  children,  when  incapable  of  work  through  infancy,  - 
ag«,  or  infinnity,  would  then,  and  then  only,  be  entitled  to  auppoit  from  ba 
opulent  neighbours.  . 

This  appeara  to  have  been  the  plan  of  the  statnte  of  Queen  Elizabeth; 
in  which  the  only  defect  was  confining  the  management  of  the  poor  to 
amall,  parochial,  diatricia ;  which  are  frequently  incapable  of  funitshing 
proper  work,  on  providing  an  able  director."  However,  the  laborious  poor 
were  then  at  libeity  to  seek  employment  wherever  it  was  lo  be  had :  none 
being  obliged  to  reside  in  the  places  of  their  aettlnment,  bnt  auch  aa  were 
unable  or  unwilling  to  work  ;.  and  those  places  of  settlement  be- 
i>g  only  such  where  they  'were  born,  or  had  made  their  abode,  [*36IIJ 
originally  for  three  years  [o],  and  afterwards  (in  the  case  of  vaga- 
boBiia)  for  one  year  only  {p)- 

After  the  restoration,  a  very  different  [Jan  was  adopted,  which  has  ren- 
dered the  employment  of  the  poor  more  difficult,  by  authorizing  the  snt>- 
dtvisions  of  parishes  (  haa  greatly  increased  their  number,  by  coiiAning 
them  all  to  their  respective  districts ;  haa  given  birth  to  the  intricacy  o( 
OUT  poor-laws,  by  multiplying  and  rendering  more  easy  the  methods  of 
gaining  setttemems ;  and,  in  ccmaequence,  haa  created  an  intinity  of  ex- 
pensive law-suils  between  contending  neighbourhoods,  concerning  thow 
settlements  and  removals. *■  By  the  statute  13  and  14  Car.  II.  c.  13,  a  legal 
settlement  wm  declared  lo  be  gained  by  birth,  or  by  inhabilaney,  appreatiet- 
,  tUp,  or  itrvicf;  for  forty  days :  within  which  period  all  intrudera  were  made 
nmovesblfi  from  any  pariah  by  two  justices  of  the  peace.  unleM  they  set- 
tled in  a  tenement  of  the  annual  value  of  10/.  The  frauds,  naturally  conse- 
fieai  upon  Hojt  provision,  which  gave  a  settlement  by  so  short  a  residency 

M  Stb.  \9  Hu.  TU.  c.  IL    1  Edw.  VL  c  S.        (■)  Blat.  S>  BUi.  e.  4. 
lid*  VI.e.11.    HIU>.i:.a.  ' 

Vol     I.  HT)SMH».a.«7}M»i«iliirtkaVgLB.L  r«)WL(«l 
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pMducirA  th*  ktaMIt  1  Jae.  IF.  e.  17,  which  dtMcHd  motite  in  wiitias  t»W 
dnti  vsi^d  to  tha  ftaaak  oCc«n,  befora  a  MttUmMit  could  b«  gaiii«d  by  mcik 
raaideDae.  SuWe^nt  prOviBioas  allowed  oiLar  ciNUOMtances  of  notone* 
tfiobe  eqamlMt  lo  radi  aotiaogiw;  and  ihoao  cifc«Datanca«  han 
from  time  la  tiaw  been  allered,  ao&rged,  or  imiiiinil.  -nhnirrnr  the  a* 
p«rieiice  of  iww  insonvaniaBMa,  aiiaiaf  dvly  6com  naw  ngalations,  au^ 
geUei  tha  neceaaity  of  a  ramodjr.  And  the  ^irina  of  on-t^oolM  wa«  i** 
vented,  by  way  of  counterpoise,  to  Teatrain  &  man  aitd  his  family  from  aa-> 
qnimif  a  imw  iiiilllniiiriil  lij  iiiiji  liagthiif  iiiidinii  ii  iilntiniii,  iiiilinii  in  l«n 
pMtictilar  ezeaptod  eaa«s ;  which  makea  pahahea  veiy  caaUooa  of  priaff 
raeh  cettificalflft,  and  of  eouTse  cOBfiaea  iha  pooc  at  hone,  where  fiequeady 
no  adequate  employment  can  be  had  (51).  ' 

The  law  of  settlement^  may  be  diereloTa  now  redaoad  to  the  followiny 
general^heacis  ;  or,  a  Bettlement  in  a  paiial^  inaj  be  acQjuredX^)> 
[*363Jf  1^  By  biriA ;  for,  wheiFb'veV  a  child  la  Arat:  UoWn'-uEeTtRluu  al- 
ways orunayiin*  the  place  of.selitement,  until  some  other  can  bo 
ahewn  (j J/  Tnia  is  alao  generally  the  place  of  seltlenient  of  a  bastard 
cmld  (r}-,**foi  a  baalaid  having  In  the  eye  of  tha  law  no  father,  cannot  ba 
referred  to  ku  aettlement,  as  oth^  children  may  (t).  fiat,  in  legilimato 
children,  though  the  place  of  birth  ho  prima  faei»  the  aettlement.  yet  it  la 
not  concluaively  so;  fbr  there  are,  2jSettl(imenta  bv  porwitayf.  bei»g  tkt 
settlement  of  one's  father  or  mother  :  all  legitimala  children  beitig  laally 
eeiiled  in  the  parish  where  their  patonta  are  aeltled,  tmtU-thay  got  a  na* 
settlement  for  tbennehrosy)  (53J.     A  new  settlement  may  '"^■"TTffl* 

(0  Cutk-WL    Co«tt,tH.    Salk-ttt.    ILord        (•)  Sitk-ffT. 
tlvn-HT.  (liaA-Uft    ■L«41ww.Mn. 

(r)S««p.<». 

(91}  ThauM  uidapplicuionorthadoctrinii    ociurd  Ibrtbs  nctption  or  prcnnal  nnicn, 
hu  Tirtuillr  Mucd.     Bj  lUt  39  Oeo.  111.  e.     einnot  gain  a  MHlnnaiit  theichv  :  mc.  3.  m 
'  '      "       '  la  napeciiiw  wntni    "    "~ 

R  Uy  JWOt-boDH  Qr  1 

iiilT7  bclon^ng  to  dnited  paKitm 


,  _ , ._  ntada  napecliiw  HfttnipMa  ba 

MtiwU)' obaigMbla.    nw«n  of  birth  i*  uz^poat-bflDH  or  hwue  al 


■oniiire  miLlenicat  in  tW  ptrith  vhere  born,     MlttemeBU  wbitit  ia  nModf  :  « 
1,  Conyicu  uid  »gnnliiira  dcemrH  Rhiirjci-     ni^'keepcr,  or  p«n»Ti    reilding  i 


rctun  for  thii  eicejirion  i 

ti  and  Vftgninli  jtra  dvem^  flhur^eA-  nia-kevper,  or  p* 

tMlate.  in  cua  of  liokiiau.  or  iW  inAnaiur  of  no  ptnan  nHuoU 

(he  pauper,  kuihnriiM  tba  JuMioM  M  lUpfiDil  uitiwi  cob  faio  mn  i 

an  ordar  for  reimral,  ara  vigrkni  pau.     The  deim  ikcteiu. 
oipanc«aofn!nio»),andihaieinciiiTedwhara         Bt  9B  Geo.  III.  e- It- «  bullrijni  pmck— J 

ta*  wder  fat  nek  raaaral  ih^l,  im  i)w  «aM>  or  kirvd  anin  iha  Mlbarinr  of  thai  act  ahiin 

■Wtinoad.  ban  bcao   BOtpcnded,  are  u>  bo  bo  Ikkan  u  be  in  the  puiin,  &«.  hiria|  il  io 

boma  bj  Iho  pvi^  to  whicb  the  pauper  ia  ro-  'queatiani  nf  aetttement. 

moni.    TfaoatatuUfiirttlerpnvidaa  that  Iha        (U)  irthapamiUao^niraa  nswHtilmMl. 

•bild  bom  dnriBf  aiMd  •uapentioa  ahall  ba-  |ha  ohildrop  alio  Ibllaw,  and  IvIenK  to  the  i«M 

long  to  Ibe  pariah  which,  at  ihe  time  of  iha  aetllemenl  of  the  father,  or,  after  the  dealh  n 

binti,  nai  the  iielilenienlof  thr  RKithar.     Stat.  |he  IWlliar,  to  the  tut  Klllrment  nf  the  moiliar,* 

tfGas.ill.B.IM.eiMndtlbapoHararaaapBn-  till  lh«  u«  emanrinatcd  or  hrcnme  itdepra- 

aiao  to  as;  Iwo  juaticea  ;  and  alao  pnriilM  dent  sf  Ibeir  father^  or  inolher'i  faniilT.  and 

((aiiiat  the  enforcing,  under  tha  original  order  in  thai  caae  the;  have  thu  Mtilenient  whick 

tbrihe  rrinoral,ihn  remo'alof  anyothermem-  iheir  (luenla  had  al  tbe  tInM  of  •luaocip* 

bar  of  Iha  paupar'afacnil)'.  naaml  inauoli  oi^  tion. 
d«t,  during  the  order  of  auapcaiion.  Thia  ia  a  eary  indefinite  vord,  and  it  ia  na 

(S3)  It  may  be  ai  well  here  lo  nmic*  a  Ha-  wonrict  that  aevami  estea  ban  ariaiii  nyuM    • 

late  affeeiing  Mttlameiiti  in  gaBaraU  *i>.  ih*  the  iaterpntalioa  pf  it.    Laid  Kbhtod  ar«wa 

MOca.  ilLclTl.     ^Bfa.l.8lten8etnniM  W  kara  |inn  aa  full  and  a*  jml  bd  e^tpUpa- 

•ad  piuviiiona  in  reaped  of  gaining  aetlie-  tion  of  ilea  it  will  admit,  in  obsi  rring.  tlial 

wanta  oontalned  ia  any  local  acta  aia  reptaleJ  i  '*  lite  eoaaa  of  •Banoipatioa  hara  aliiaya  l«eB 
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Mfvhi  trojra ;  u,  3,  By  mmrri^t  (94).  Fw  a  womar  imfrjnni  j  mm 
£atJ^8etp6f'{5Mi0aer|ttmE'clH«gea  hflfown  betllcment:  ihe  lawnAi; 
IKnnitting  the  sepontion  of  liuabnd  aad  wiFe  (i)J  But  if  tW  mhi  Uu  not 
xntl^ment,  ben  to  suapend«d  during  his  hfe,  if  ha  ranainKin  Bnglandini 
b  abtc!  to  raainiajn  b«r ;  but  m  Ua  afaMBC*,  «r  after  hia  death,  or  (hinaf 
^rhapa,  his  InablBty,  ahe  stay  ba  MMOvvd  lo  bar  cM  aelilenant  (u)  (U). 
Tie  other  'me&oda  of  aoquiring  senlemraia  m  a«y  paiiah  an  all  reditu* 
He  TO  ihia  en»,  -of  ./Wty  dsf^  rcMf/mca  ihsrain :  Imt  this  fbily  daya'  mi* 
d«nc«  (which  is  construed  td  be  lo^:iag  ev  hpng  there)  auat  not  be  ^ 
fraud,  or  stealth,  or  in  any  dandeeiine  manaee ;  but  made  ROioriona  ^ 
oaeorotherorilMfoUowingoonCflaiitaatciroMnstaicea.  Tbe next medtod 


JUntin^[Jfa^yauJ^*  leaeniBnt  of  the  f  aariy  Tali 
t39  f6«idiiij  forty  daya  in  die,]}sn%h,  gxina  a  se 
JRHlCft'p) ;  upon  Uie  principle  of  having  aabatan 


therefore  of  gaining  a  •eftlemem  ia,  4,  Bj  l^(y  days'  reaidenee.  wid  n 
tie*  f561  For  if  «  airangieT  cornea  Inio  a  parisb,  and  deliven  noiice  « 
writing  oT  hia  place  of  abade,  and  mwibar  of  hie  fuaily,  to  enu  of  lh« 
ffrerseera  (which  niiM  be  read  in  the  chnrch  aad  regiatered,)  and  Teaidea 
tbereunnolosted  for  fony  daya  «f^r  such  notice,  he  is  legally  aeuled  there- 
hy  {w).  Tot  the  la«r  preanmeB  that  anch  a  oae  at  ih*  time  of  notice  ia  not 
like!y  to  become  chargeable,  rise  be  wonld  not  venture  to  give  it ;  or  tltat, 
}ti  snch  caae,  the  pariah  would  take  ean  to  remove  him.  But  there  are 
aho  other  ctrcumataneea  eqmvatent  to  a*^  notice :  ibareftire^, 
tUntin^[Jfa^yauJ^*  leaeniBBt  of  Ibe  yearly  value  ilftenfounda,  [*364] 
;ai[iB  a  setilemem  without 
J  aabatance  enough  lo  gain  credit 
h  s  house  (ST).  S,  Betn^  chared  to  and  paying  the  public  iozM  am) 
levies  of  the  pariah  (58y^  eicepHng  thoae  Tor  soavengere,  highways,  (y), 
tnd  the  dntiee  on  heuaes  and  windows  (j)  (S9) :  and^7,  Eiocuiing,  when 
le{^lty..jy!ppim«d,  any  pijilic  parochial  aMet  BfT  a  whole  year  in  the 
{wniht^.  cWc.h warden,  £tc.  are  boih  of  them  equivalent  to  notice,  and 
gain  a  settlement  (a),  if  coupled  with  a  residence  of  forty  daya  (60).     8, 

H)8ln.M4.  (■latu.iaamlUCir.li.  B.ia 

MF0l*T.Mt,tn,tSt.   Burr.  Sat.  C.  ra  (y)  Stu.  B  Can.  1.  c  7. 1 0. 


MB'a  iKisg  twmtf  4IM,  n  Bamad,  or  hcTini  •  wjfa  or  k  widnw,  it  ia  auBkiani,  in  iha  Grat 

CoMnnrd  I  niailon,  whjeb  ma  iasMniMMt  iMUnoa,  lo  pnta    bu   nsiilaa   MUlasiaiit, 

Whh  Iha  idmr  of  hta  Mng  ia  a  MborinaW  CM,  W.  t3«. 

•HuaCon  in  hi*  blbar'a  bailr.''    a    7*.  A.  (56)  Nullifiad  b*  Ml  3»  Geo.  III.  e.  101, 

Uft  43. 

(54)  For  tba  parpcM*  of  Iha  poor  lawa,  a  (97)  Br  Mat.  W  Qa«.  111.  c.  CO,  amenled  tv 

Mnia(*  ».  il >M«iis  ImU  nlM,  illhoiigh  ih*  ML  SO.  IV.  e.  »7,  tlw  UiMCMnt  mwl  b«.  I, 

■nan  iMll  KH  ban  hasi  narned  bj  hi*  mi  a  aapama  aaii  diMinai  hnuaa ;  2,  Dialmiliiinii 

Balr.e.     Sm  ibe  King  T.  BiUisfhnai  pariah,  3  3.  or  lawi :  4.  or  boik :  b.   in  iha  natiih  or 

M  andS.  aeo.      BamaaaBanon-MpM' Treat  ( 

Eiah.  Id.  S3T.     So  in  tko  abMnea  sf  pmof  g 

1  a  fliM  hiirt*ii4  *«*  aHie  ■!  lactiwof  a     i , ^ „  ._. , , 

*mdik(    marriaM,   ihs.aHaiona  Maa  twM  ta  S,  and  th*  fiili  Feat  far  that  prriod  nini  ^niiL 

tare  dMii)«d  njihitr.  on  lb*  pnaaaiplinit  that  But  ii  ia  (iirtkar  praTidad.  tlut  it  ahall  la  no 

Ibn    fim  biMhwMl  waa  dud.      Tte  Kin|  T.  «M*  b«  gaaaaaaiy  M  piofa  iba  aeiiiid  hIw  of 

Tin^rni  pariah,  inOlaueaatcndur*.  2  B.  and  auok  UiuiHBt,     Sm  iha  Ual.Dantioned  Mv 

(96)  InttwaliMMMeriftcrlhFdauhaftha  (68)  If  lb*  pow  lU*  ban  haen  puid,  tba 

hiahami,  ■■IhalBiMihewilbandharahildraii  aeillenenl  ahall  be  luned,  allhougb  ths  oe- 

■•7  be  raiBOxd  to  her  awirten  tatlleBant;  ennation  haia  not  bawi  bra  T'ar,     TI*Kin( 

bulhuMiMlbllrdiiUiniiiaedthaltbCTauniot  *.  SL  PsBcru  paiiah.     3  0.  im)  R.  3«3  ;  a.  a. 

■B  anaritH  or  rantoTad  (ran  ibe  hoibud.  S  B.  aid  C.  laa. 

(A«.aC.ai3.     1  Ar«644.>    TW  MiHMt-  (SB)  Al»»  i.nmd  tawa,  nadar  .tat.  43  Q 

^eiiMia.  IhatUwwfaaialaaiil^aqat  haao^  III.  a.  ISI,  fSS. 

pxud  *•  (MKal  poor  in  tba  pansb  wfaara  riwf  (M>)  A   iridaww  or  widov  vrilh  cMldraa 

■■r  tafiptn  towanlnliat     1>  iba  raawnl  mF  «Dueipat*d  w  ooaaidand  la  4ildlaaa,  f<it 
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fK  OF  THB  RIGKTS 

Being  ftlwj.te_>  ywi,  wkea  oninfenied  Mid  oldMlMti  ud  Mnwv  ^yw** 

Jn  the  ■ame  Mmce  V  uid  9^  B«ing  bound  ui  oppreHtiet.  gira  the  aervwa 
■nd  tpprentico  a  lattlemerit,  without  noUM  (i),  in  tW  pUc«  wkereiii  they 
MTve  ihe  last  ftvty  dayB."  This  ia  mnax  to  eneouiage  applicauon  to 
trades,  and  going  out  to  lepuiabU  aervkM :  10,  Lasdy,  tha  having  «■ 
atale  of  one''  own>  and  rasiding  ibeicon  fattf  days,  however  iTmali  l£« 
nhie  may  be,  in  cas#  it  b«  acquired  "tiy'  act  of  law,  or  of  a  thiid  peraoa, 
n  by  deacent,  gift,  deviae  (61),  Ac.  ia  a  nfiiciont  8«ldaBWit(e):''t>*>l  if  * 
imn  acquire  it  by  his  own  aet,  as  by  purchaae,  (in  ita  pt^ulai  aenao,  ui 
eenaideration  of  money  paid,)  then  naleaa  the  consideration  advanced, 
tmtafid«,  be  90/.  (62),  it  ia  no  aettleroBnt  lor  any  longer  tine  than  ifao  pet- 
•on  snatl  inhabit  thereon  {d).  He  is  in  no  ease  ramoveable  from  his  owb 
property ;  but  he  shall  not,  by  any  trifling  or  fnuduleDt  purcfaaae  of  hie 
own,  acquire  a  permanent  and  lasting  settlemeoL 
)  All  persons,  not  so  settled,  may  ^  removed  to  their  own  pariahes,  on 
)  complaint  of  the  oveTseers,  by  two  justices  of  tha  peace,  if  they  shall  ad- 
I  judge  them  likely  to  become  chargeable  to  the  parish  into  which  they 
nare  intruded  :  unless  they  are  in  a  way  of  getting  a  legal  setdemeat, 
as  by  having  hired  a  house  of  10/.  par  annum,  or  iivug  ia  an 
[*365]  'annual  service ;  tot  then  they  are  not  removeable  (a).  And  in  >U 
other  cases,  if  the  parish  lo  which  they  belong  will  grant  ihem  > 
certificate,  acknowledging  tbem  to  be  lAstr  parishioners,  they  ctnnot  be  t«- 
moved  merely  because  Uitly  lo  become  chargeable,  but  only  when  ibey 
become  aetuiily  chargeable  (/).  6u  such  certificated  person  can  gain 
no  setlleltaent  by  any  of  the  means  above  mentioned,  unleas  by  renting  % 
tenement  of  \w.  ftr  onaum,  or  by  serving  an  anausl  office  in  die  pariah, 
being  legally  placed  therBin ;  aeither  can  an  apprentice  or  aorvaat  to  raqb 
ceitificsled  person  gain  a  oMdament  hf  such  their  service  {g). 

(t)Bbit.luid4W.  ■ndU.e.ll.  Suill 
Cin.     K  (!«!.  U.  c.  11. 

(Jlsm.'gQM.Le.  T. "" . 

•Dch  r.bildna  cuimM  fbllaw  the  Hiiilcnwnt  prenlice  iivhera  the;  t*M  midr  30  daja  m 

nined  l>]r  Iheirpmnl'i  Knicc     3  Burn,  41S.  Itieir  n»i>Pr>  tmplof  ;  iiul  wiMra  tbeT  do  not 

If  ID  uunwrird  mui  ia  himl  for  %  r«u,  tnit  mid*  40  da;*  nconaiTelr  u  on*  pUr*,  bM 

hefere  he  taXrn  upoD  the  •BTtise,  or  during  ■lianMtcly  ii  iwa  at  matt  jwrwhe*,  and  not* 

Uw  ierri»,  rnirriu,  he  imv  gam  ■  (attleiMnb  (tinii  40  dajra  ilpnB  lh«  who)*  in  eacb  \fi  tW 

■  T.  R.  3R2.     But  thii  will  not  attend  to  Ihe  oouna  of  a  nar,  tha  aatilemtnt  ia  in  that  pa- 

eoatinuinee  in  lh«  Hrrica  >  K«und  jrear ;  for  riah  in  nhusii  thej  alwp  the  !aM  night.  Dumf. 

be  vai  mfurini  whrn  this  new  ninlnet  waa  633. 

•xpttnly  or  imttliedfT  cnteivd  into.    CaM.  54.  (81)^  mnariuhlj  nica  dJMiDCtioa  wa* 

Hiring  lor  an;  lime  oeraiinly  leaa  tban  a  vaar  wuida  in  lb*  King  ■■  Eatington  pariah,  4  T. 

will  not  be  luAeiflnl ;  bat  fmra  Whjtauiide  to  R.  177,  when  it  wat  bald  tku  a  pgrnhaiw  nf  s 

Whitauntide  ia  eoaaidemd  a  foar,  thumb  it  knua  or  A.  b;  B-  in  oaonderatioB  of  SiU.  tina 

Dill  frequently  happen  lo  bt  a  period  leaa  than  jU>  paid  by  bun  to  A.  with  lihan*  ta  A.  to  una 

SOS  days.     To  gain  a  aetllenHint  aa  aemnt  and  oeeupf  Ihe  houe.  a*  he  bad  been  accus- 

there  niuit  he  a  hiring  for  a  year,  and  a  •na-  tooieri,  for  hia  life,  did  not  give  B.  an  inicfM 

linued  lerTTce  fnt  a  year;  hot  it  t*  aol  af««s-  in  tha  eMMa  auSieiRat  ID  eaablf  him.  by  nai- 

miy  that  the  aerriee  ahould  be  aabaanaenl  la  deaoe  ihairon.  to  lain  ■  aoUlement.      Tba 

Ihehiriag;  it*' if  ihare  iaa  snaiinBedBcrTiBa  word  "  rKCupy,' hiiJ  the  oourl,  nMned  lo  A. 

fbraleiren  monlha  or  anr  other  part  of  a  year,  ihe  whole  eiuia. 

by  any  nnmber  or  modaairf  hiringB.  or  with  (SS)  Aad  it  aeewa  that  "natunl   lore  and 

any  difference  of  wagea,  and  altarwrrda  a  affeninn.'  aa  between  father  and  aoa,  ia  not 

binng  for  ayea/andaaerrioe  toaonpletelhr  a  pimhaaa  mtliig  llie  aiM.  9Gro.  I.  c.  T.  1^ 


■bould  at  leaat   be  40  day*;  - -  ._  -  , 

decided  thai  thu  ta  not  luneaaaiy.     {bT.R.  ML    Id.  ih. 
■t ,    Tba  lattleaMU  of  a  aamai  aid  as  ^ 

.«l)aeell«.n.lM)ataa4BrVcLB  L  (SI)  IM.  («! 
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or  PEB$0N9.  Ml 

Th»M  wn  A«  geimal  hernds  of  tbe  kws  nbt^f  »ih»  poor,  wiiich,by 
As  mwlutioBa  of  th«  emtrta  of  juMic«  tbaraon  within  a  ceiilury  panl,  ar« 
(tranched  into  a  i^nat  variety  (63).  And  j<et,  notwitbstuiding  the  paina 
that  -have  b«sn  tak«n  about  them,  the^  still  remain  reiy  in^rfect,  and  ia 
adequate  to  the  pmpoees  they  are  designed  far  :  a  fats  ib^  has  geDsiali) 
attended  most  of  our  statBta  laws,  wbecB  tbev  have  not  the  fouadaiion  ol 
^  comrooo  law  to  bmld  oa.  When  the  shires,  tho  huudrods,  and  iba 
tithiitfs,  were  kept  m  tha  sama  adnii^de  order  in  which  they  were  dia- 
Mwed  by  the  gntt  Alfred,  there  were  no  pwaooa  idlo,  consequently  immi* 
bw  tbe  inipot«Dt  that  needed  relief :  and  the  alMirte  of  43  £liz.  seems  ea- 
tirely  fonaded  iro  the  saroa  principle.  But  when  this  excellent  schema 
was  negleeted  and  dopartod  from,  we  cannot  bitt  observe  with  concern 
what  nnsefable  ahiAa  ud  lame  ezpediants  have  from  time  to  time  been 
adopted,  in  order  to  patch  vp  the  iaws  ocaasioned  by  this  neglecL  Thera 
ie  not  a  more  aecessuy  or  oiore  certain  maxint  in  tha  frame  and  constitu- 
tion of  society,  than  that  every  individml  must  contritnite  his  share  in 
ORier  to  the  well-being  of  the  eonimunity :  and  auiety  they  must  be  vary 
defieieot  in  somid  policy,  who  suffer  one  half  of  a  parish  to  continue  idle, 
disaolnte,  and  unen»loyed ;  and  at  length  are  amazed  to  find,  that  tha 
mdaatiT  of  tbe  other  half  ia  not  able  lo  maiataia  the  v*hule  (04). 


OP  THE  PEOPLE,  WHETHER  AUENS,  DENIZENS,  OR 
NATIVES. 

HaviNo,  in  the  eight  preceding  cheers,  treated  of  persons  aa  dier 
'  stand  in  the  public  relations  of  nu^j^roMa,  1  now  proceed  to  consider  such 
'penons  »  fell  under  the  denomination  of  the  peopU.  And  herein  all  the 
'  in'Teriof  and  subonluiate  magistrates  treated  of  in  ihe  last  chapter  are  in- 
cluded. 
/  The  first  and  most  obvious  division  of  the  people  is  into  aliens  and  na- 
I  tural^bornjiubi^eccs  (1)._1  NsUinl-^rn  subjects  are  such  as  are  bom  within 

(63)  For  ■  full  itnd  enniplela  knoirlcdgs  of  for  on*  jaa   aeptntcly  rrom  the  funilir  nl 

thiisiun*iTs  iDhjic,  ncouncnuiibe  toA  to  hii  blher. 

Burn's  Jiuiice,  bj  Chilly,  and  Mr.  Conat'*        3.  Bjr  tmhig  bonDd  uib  apprentice,  uvl 

•aloitile   editian  of  Boll,  uid  thi    repotlM*  wrriBi  onvyetr.  by  Wnacnf  such  iodcDlnm 
there  referred  lo,  4.  Err  being  hired,  imd  kiuiIIt  Hrring  fol 

(04)  In  NeW'YDrft,  where  ipecial  pn>n>hn  one  ^Hr,  for  wigea  to  be  puid  to  nieh  mjoor. 

(•BMnMrle,  puhiBwneDpponait*  own  paor;  A  wsniin  of  felt  age,  by  manjini.  thall  ■■- 

bflt  themiptrriaon  i^  snj  etninir  nir  niske  quire  tbe  wtlleiiMiil  ftf  Mr  buabud  if  he  hna 

the  cipenee  of  iTipporting  the  poorof  all  tbe  urr.     H.  BSI. 
coamja  enantj- charge.     I  R.  S.  SZO — 1.  The  poor  are  tmu  he  mnoriid,  bat  anta 

Eyerj  priwin  of  full  ave,  who  haa  been  as  be  mpponed  in  the  town  riTOoaiilT*hari«tba* 

hhabiiitni  and  m*ident  of  ain  tam  for  one  dm;  be,  M  the  eioenae  of  Ihe  place  in  whiek 

Jnr.andlheinenibere  of  hii  &inil7.irhohare  they  hire   gurMd  a  MtUemeBl.     Id.  ttS,  ^ 

nainineif  ■  aeparate  aettleTDflnl,  are^eflnwd  31. 

■ettrecl  inthHttovn,     A  minor  nn^be  enaa-        (n  NatontlJura  eahfeot*  ai*  pefSaaa  bon 

etpued  from  hik  or  her  btber  and  gaia  a  let-  vithin  tbe  >lla«T«»ee.  pomr,  or  prnteotim  «f 

tlement :  the  emwn  of  fin^lend,  which  lerim  ai  abulia 

1.  If  a  lermle.  br  beinf  imrrM,  and  Hmg  not  anif  peraont  nom  within  the  doninioiia  af 

fhrooe  vmr«ridi  her  huahend,  in  whieh  cue  hiimajeHr,  or  of  bia  hnmagera.  and  the  ebild 

MHhariiandVielllemeDldetenniMithitoflbe  nnoriubiaetain  iheHrKvofthe  kingabmaA, 

wlfc.  ud  iha  tiac'a  ohildten,  and  iha  betn  of  tin 

ft  ITs  Ma,b|f  Ms(BniM,a«dmidin|  M>*n,aBorirtiBan  BstantborBSabfacla 
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OP  TIIE  HIOBTS 

-..tlffte  tR<n  «f  Engkadi  dutfa.  m 

«  it  rt^en<«aifeiftUai.J^  jJkgiiuMW  ;0f  ib*  i'  l 

WBtfom  aot,^|jl,*^4U8c.a»e^  it  the  ij*,  pr  %»«*«,  wjj         ,, 

j«ctioIfee  ku%_in,:n;tjB3ifoi:  tbat.pniefiWM  whkL^tiu  Juw^aRkJhf 
•ubj«ct.  1  Th«  ^ing  iisplf,  «r  mbsuMial  pan  of  U,  u  feuoded  is  rowaw  tad 
the  naiiire-orgoreraDMM^ttw  dmim  uM  ike  filriii«i«  dwimd  to  na  fra«i 
nnr  ■Oetbic  Mteaston.  Undei  Ab  feodal  ofitem,  evtrr  ownar  of  lands 
keM  tfann  in  «ubJ0eti(M  (•  MNiiff  •uparior  w  kivd,  from  whnni  mr  whaae  uk 
eeaUTs  the  lenMtt  or  vuaal  had  Moetrad  than  ;  and  then  vu  i  bhub] 
-tnst -or  eonidenoe  aubnaung  batmen  the  Jaid  ud  Tautl,  that  the  hri 

•hoald  preteeuhe  vawal  iii  Ihe  ei^yMMt  of  thn  tantevjr  ho  had 
{'8ST]    mnt«d  Wm,  and,  m  the  ^h«r  haad.  tkit  the  vaMal  aMxild  he 

faRhCul  DO  tha  lord,  a«d  dofend  iiiniiNgUMt  bU  faia  Memee.  Tfaia 
obligation  on  l^a  fan  cf  ihe  wtnti  waa  ctMiAjiiiiHta,  er  feaky  ;  and  mi 
oathaf  fealty  wnarequired,^  :he  ftodal  taw,  to  iw  Wea  by  all  tewnta 
te  their  landlord,  wbiiohiaooudiedin  aiiaoMthernma  termaavooraneieBt 
oath  of  aUegisnOe  {d)  ■;  except  that  is  the  HBDal  ««tk  of  fealty  there  «m 
freqnently  aaavingiw  axaeption-of  the  ftfilh  jdua  la*  aMparrar  lord  bf 
turnie,  hikW  wham  iba  iudhml  hinoadU*  ■waM  perkapa  only  a  tenant  er 
vamal.  Bat  when  tka  aebaawJodgmet  waa  made  m  tha  ahsidnte  m- 
perior  himself,  who  wu  vassal  to  no  man,  it  was  no  longer  called  the  oadi 
of  fealty,  but  the  oath  of  allegiance  ;  and  therein  the  tenant  swore  (o  bear 
faith  to  his  sovereign  lord,  in  opposition  to  all  men,  without  any  saving  « 
exception  :  "  eortira  dtnmw  AominesSdelitatemffcU  (i)."  Land  held  by  this 
exalted  species  of  fealty  wa*  faWtaJtialMm  kgiint,  a  liege  feq  ;  the  vasssb 
homittet  ligii,  or  lieee  men  ;  and  the  sovereign  iheir  dominut  Ugiua,  or  liese 
land.  And  wkea  lovBcei^  jiincfia ttid  tmige  b  Mqh  other,  far  Isna 
held  under  their  respective  soweKt^ues,  a  distinction  waa  always  mode 
between  nimpU  bomaee^  which  was  only  an  acluiowledgnient  of  tenure  (e) ; 
«nd  Ufgt  tnioaf  e,  wfuob  included  the  fasliy  ^foM-mentianad,  and  tbaecf* 
vices  (rousequent  upon  it.  Thus  when  out  .i^dwud  III.  ia  1329,  did  ho> 
MRgeto  PhUip  VI.  of  France fqr  hisducal  danuMoason that coniiDeat, it 
waa  warmly  disputed  «T  what  s^eoias  the  homage  wu  :to  be,  whether 
lifgf.  OT  simple  homage  (t^)./  But  with  us  in  England,  it  becom::.g  aseuted 
^pHHcipleaf  leauM^iataij  iasdain  tha-kingdnniare  hoUen  of  the  king  sa 
iheir«overaigB  and  lord  pssamoujit,  no  o^thbot  that  of  fealty  could  ever 
kbe  taken  to  inferior  lords,  and  the  oath  of  allowance  was  neceaiarily  cm- 

Ml  tFead.a,«,T.  (e)  T1tsr-CU«lD'ieu*,7. 

WtfewLn.  {AlCut.«H.    li(adriIa.IIM.ii».MI. 


'«iilti«i  Ihe    bltiM  -ar   pnMnul  .pudTmhi 
itbfnBfh  whow  lh«  iiliiiM  i«  nm^  *■■  at  1 

•inM«rtlH>l>Hthor»i«haUU»nlMUe.>aau«  A  ohild  bmi  oU  of  l)»  ■Iloiiinc 
■Drbk  ieU>mHila*hw  A>inwy,.ii>ibe<pentltMi  -oiDHn  af  CiuUiul,  i*noi  aniiiledtah 
BflRnwnarreldnT.iir  wo  in  the  urtuil  wr-    «t  ■  nBMn1.XgmMb>el,iiaJi9«  ih«  hllierlM 

dw'tjnwor  thebiidioTUia'child    notsiub- 

uonly,  tHUtanhJHjt  tij  bir^.     Thprefoi^ 

..._     ildnnliorntnlhe  Uniinl  Stmasof  Amuio, 

„_.  .^ il   BasnfiiMiiinit  ^inMtbc  tsauipiiliaii  afthrir  inlrprndpnM, 

■laiMBilcoisrarialMnii  bf  EC«i.  1.(1.27.  8aa  «fpitnMi  hornilicn  tHbolhU  U[Be:,aKtcus 
.lOfait.  Com.  Law,  117.  110.  130;  but  arlii-  ()iiui*g  lo  naitta  (bere  ilWwsnlt.amtlHili 
MniiWTWwcO'abnwL    »C.^.ir.«.«T.     .     ind«nn«t  inhmtUndibcre.    SBir.ddAw 
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4k<1  U.^ApeWAvfthttaMgilisn*.^  Ify  n  «my  uiiiJbgy,  i)i«  tens  (tf 
aSegiancfl  was  soon  brought  to  ngaify  all  othei  engagements  which  u* 
"due  ftoni  MbJKita  10  their  prince,  u  well  as  ihoae  dvhM  which  weie  aim- 
ft)**!!)!  Biet^ierrltoml.f  Ajtd  the  oafhof  anegiancBi^SBdminis- 
teivd  fut  'apwards  a(  six  hnadred  years  (ejj"  contsinecl  a  promise  [*3B8'] 
"  to  be  true  and  faitMtil  lo  the  king  and  his  liei^,  aUS  truth  sni 
:  ftllli  to  beal  of  Hfe  and  limb  and  terrene  honour,  and  not  to  know  or  tear  of 
my  IB  Vr  daitwge  intended  him,  without  deftnding  him  thereirom."  I  Upon 
'4rV(!b^8ir"l)Istth0W  H'^e  (/)  makes  this  reRiark,  diat  it  was  short  and 

riin,  imX  eDtangted  with  iong  «r  intricate  clauses  or  declarations,  and  y4t 
compvehemin'oflhff  whole  duty  from  the  subject  to  his  sovereign.  But 
■m  the  reviriildftH,  Uto  lenns  of  ilas  oafh  being  thought  perhaps  lo  favour 
Ibo  nratili  Ac  notion  o(  non-resiMsnce,  the  present  form  -vss  iniroduced  by 
ihe  ooflvantioA  patli>m«nt,  wfrich  is  more  generail  and  indoterminale  than 
d»  ferraor;  the  subject  tmly  promising  "  ttache  will  be  faiihrul  and  bear  ' 
(  tfUe  aitegtimce  to  the  ki?ig,"/w^lhoirt  merriionrng  "  his  heirs,"  or  specJfying 
tnthe  least  Wherein  Ihal  alleipance  consists.  The -osA  oj^suptemacj' Is 
^noipdly  eslcvilaied  as  a  renanciaticm  trf  the  pope^  pretended  iiulhonty ; 
fend  ibt  (Mth  »r  ftbjtnra^n,  hitroduced  In  the  rei)m  of  King  William  (^, 
vMy  napty  n^ipiies  the  loose  and  gonorril  teXturo  of  the  oath  of  allegi- 
«no« ;  it  recngnjxfng  lite  right  of  bis  majesty,  derived  under  the  act  of 
-aettlemeni;  en^ging  u>  snppori  him  to  the  utmotn  of  die  jmor's  power i 
'  snating  to  imdiose  vll  traitorous  consprracies  against  bira ;  and  express- 
rmoimcing  any  claim  of  ihs  tlescendBttts  of  the  late  pretender,  in  as 
clear  snd  ex^Aich  ierms  as  the  English  language  can  funinh.  This  oath 
Hint  be  nken  by  all  persons  in  any  office,  trast,  or  employnwnt ;  and  mar 
be  tenilend  by  two  justictn  Of  the  peace  to  any  psison  whom  they  shall 
mispeet  of  disnflbcdon  (A).  And  Iheosth  of  sllegiance"msybetendered(t) 
-to  ad  personfe  obtrve  the  age  of  twelve  years,  whether  natirss,  denizens, 
or  aliens,  either  in  the  ceurt-leet  of  the  manor,  01  in  the  sherif  «  toiun, 
which  is  the  court-leet  of  the  connly. 

But,  besides  these  express  engagements,  the  hw  also  holds^at 
there  is  an  implied,  original,  and  virtual  allegiance,  *owiag  from  1*369] 
•Very  subjuotlo  his  sovereign,  nntecedentty  to  sny  express  wo- 
nisejland  although  the  subject  never  swore  any  Ufb  or  allegiance  in 
ftltlh.  For  as  the  king,  by  the  very  descent  of  ihecTown,  is  fully  invested 
with  all  the  rights,  and  bound  to  all  the  duties  of  sovereignly,  before  his 
coronation ;  so  the  subject  is  bound  to  his  prince  by  an  intrinsic  allegiance, 
before  the  sopetinduction  of  Uioae  outward  bonds  of  oath,  homage,  and 
fealty ;  which  were  only  Instituted  to  remind  the  subject  of  this  his  pre- 
vious duty,  sad  for  the  better  securing  its  perfonnance  (i).)  The  formal 
profession,  thererore,''or  osth  of  subjection,  is  netbinF  more  than  a  declarai 
tion  in  words  of  what  was  before  implied  in  law. )  Which  occasions  ISir  Bd- 
wud  Coke  very  justly  to  obwrve  (/),  that  "  all  subjects  ere  eqiisHy  bound- 
«n  to  their  allegiance  as  if  they  bad  taken  the  oath  ;  because  it  is  written 
by  the  finger  of  the  law  in  their  hearts,  and  the  tsking  of  the  eorporsl 
oath  is  but  nn  omword  declaration  of  ^e  same."  Tire  sanction  nf  tm 
oath,  it  is  true,  In  case  of  violation  ^of  duly,  mokes  the  guilt  still  mom 
'■ccumulsted,  by  superadding  perjury  la  breoson  :  bm  it  dees  not  inerewM 

Mmw,  c  S,  t  U.    n*ti,l,l>.    BrUU>,c        <*}  Sut.  1  Oh.  Le.  IS.    BO«ii.in.cM 
lUii.T 
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tho  cml  obliradon  to  loyaii7 ;  it  only  ■ttengtbeiu  iha  Mcial  ti«  bj  iiyitai 
it  with  that  ^religion. 

Atlfgiance,  both  express  and  implied,  is  however  distinguished  by  tha 
law  into  two  M>n*  or  species,  the  one  natural,  the  other  local  i  the  rormet 

.  beint[  also  perpetual,  the  latter  temporary  (2). Natural  ^Uepanoe  iq  mifOi 

as  ia  due.foua.^  m^.n  .horn  within  the  kinj^'s  dominions  immediately  iipo< 

'  '^K_.l'iUlL^)-J  For,  immediately  upon  their  hirib,  ihey  are  under  th« 
king's  prulection ;  at  a  lime,  too,  when  (during  their  infancy)  their  are  in- 
capable  of  protecting  theniselveB.  Natural  ^tegionce  is  therefore  a  debt 
of  ^tilude ;  which  cannot  be  forfeited,  cucelled,  or  altered  by  any  changa 
of  time,  place,  or  circumatanca,  nor  by  any  thing  hut  iha  united  concuiianc* 
.  of  the  legislature  (n).  An  Englishman  who  removes  to  France, « 
[*370]  to  China,  owes  the  same  allegiaace  'to  the  king  of  England  there 
as  at  home,  and  twenty  veara  hence  as  well  as  now_  For  it  is  a 
principle  of  universal  law  (o),  tLat  the  natural-bom  subject  of  one  |B'iace 
caiuwt  by  any  act  of  hia  own,  no,  not  by  swearing  allegiance  to  aitother, 
put  off  or  disafaarge  his  natural  allegiance  to  the  former  :  for  this  natural 
allegiance  was  intrinaic,  and  primitiTe,  and  antecedent  to  the  other  ;  and 
cannot  be  devested  without  the  concurrent  act  of  that  prince  to  whom  it 
was  first  due  (3).  Indeed  the  natural-bom  subject  of  one  prince,  to  whtwi 
he  owes  allegiance,  may  be  entangled  by  subjecting  himself  absdutely  to 
another  :  but  it  ia  hia  own  act  that  brings  him  into  these  straits  and  ^ffi- 
Gulties,  of  owing  service  to  two  masters ;  and  it  is  unreasonable  that,  by 
such  Tolimtaiy  act  of  his  own,  he  should  be  able  at  pleasure  to  unloose 
those  bands  by  which  he  is  connected  to  his  natural  prince  (4). 

/    ^^jocal  allenance  in  such  as  is  due  from  an  alien,  or  stranger  born,  for  so 

I  lone  time  as  ne  continues  within  the  king's  dominion  siul4ffPtAl^BQ.(^  - 
and  it  ceases  the  instant  such  stranger  trsusfers  himself  from  this  kisgdon 
to  auolber  (5).  i  Natural  allegiance  is  therefore  {lerpotual,  and  local  tem- 

(■I T  Rn.  T.  {•)  I  nil.  r.  c.  as. 

(■)  t  p.  Wow.  IM.  (rl  T  R^  a. 

(S)  Apenon  nutunHuiTiiiihRU.  8.  an-  33S.     8m  ilu  1  Pfirr'i  C.  C.  R.  ISS. 

not  hcconw  an  ilicndir  merely  taking  th»  will  (4)  Bir  Michiiel  Foaler  ol«en»,  Ihiil  ■•  Om 

of  ■Usgimno*  tn  •  lofaifD  powBr.  viitiout  cAav  KaU-kmim  nniim,  irhiidi  Iha  nrilitn  Bpai 

nfiiMdamkiL    Fi^  i.  Bloughlon.    S  John,  ourliw  hare  utepifjtnd  appliad  totha  f«M, 

cu,  407.  '  ntrntpoleit  avrrtpatriam,  compRbcndctB  th* 

AnUiiioronaoflhiD.  B.  vboeantlmwd  «Im>I>  docirintar  nunnlillcgiuKe."    Am. 

under  tbt  pnlaclion  of  tlia  BrJliih  froni  tba  1B4.    Asd  Ihu  ii  MMmriidd  qr   ■  itrOM  ■>• 

commencemfnl  of  ihe  *«r  of  the  Remlntion  lUnce  in  Ihe  report  ohich  Ihmt  )e*med  Judn 

to  iu  alo».  ii  in  ilino.     Palmer  r.  Downer,  hu  giTen  of  JEni*t  Maedonald'a  c«M.     Ha 

i  Hbh.  Rrp.  ITS.  in  (tola.  wai  analiienfGml  Brilain,  bst  had  iraiw 

Secui,  if  lie  relumed  to  thidmiBtTj  befi»«  ad  hii  education   fmrn  hia  ciriy   infiuMf  ■ 

the  treaty  of  peace  nf  1763.     EilluDT.  Ward.  France,  hidapem  his  lipet  yean  in  ■  pnfita- 

S  do,  236.  Me  smplo; ment  in  that  ViniilDn.  and  had  *e- 

(3)  Andthiawemalohaiapiidedthpoourta  rcpted  a  eoainiiaaion   in  lib  Krrica  nf  the 

bath  of  Enfland  iTid  Auiericii.  lincr  the  peace  Franch  iiing ;  ictinj!  under  ibit  coDimiaiioo, 

between  iheie  ponera.  which  ended  in  the  da-  he  wm  liken  jn  armi  agHinal  Ihe  kbig  of  En|> 

clarUionand  achnowEnlpnent  of  the  ind^n-  land,  for  whioh  he  wu  indicied  andeasTioMd 

denca  of  America.     Il  hai  been  dfelermined  of  high  ireaaon  ;  but  wu  pardtwed  upqp  aoa- 

thsl  the  effect  of  Ihe  concurrent  acM  of  the  dilioa  of  hi»  leming  tlie  kingdnm,  and  roDti> 

tHogoierimienla  nm  to  deteil  a  naiural-bom  nuin^  abroad  during  hii  life.     A.  59. 

aubjcci  of  the  Bn'iiah  king,  ailharing  lo  iha  Tliia  ia  oertainlj  an  eitreme  one;  and  wa 

United  Slatea  uf  Aneriea,  oT  hia  rigil  lo  in-  should  ban  reason  to  think  o>ir  law  deficient 

berit  land  in  Enf lind ;  and  ao.  in  K.  B.,  i»  in  juiliee  and  humanitj  if  we  could  diacoitr 

!■■  bean  delenninaii  ttwi  the  l«ly  riiMall;  any  inietnediaK  ^nprnT  liaiit.  to  whkb  (ha 

CBntad  Americana  adbrring  to  iha  crown  law  could  be  relaxed  («n>isleotlj  with  aoond 

inheritingt  landi  in  AnMriBa.     Bee  ibr-  policT  or  the  pi     ~ 

Engliah  eaae.  Doe  J.  Thomai  •.  Aoklim,  3  (5)  Mr     '   ' 

£.  and  C   729,  which  oilea  T  Wluaut'i  R.  laid  dow 
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IV  idontlsr  founded  iip<ra  ihe  natore 
of  governfflBnt,  ihat  allsgia«ce  is  adebt  dtw  rnrni  the  aubject,  upon  an  im 
ftiid  contract  with  the  prince,  that  to  long  as  the  one  wSbrda  protection, 
Ml  long  the  other  will  demean  hineelf  failh fully. ^  As  therefore  the  prince 
iaiiwaya  vndnr  a. constant  tie  U>  protect  his  natUTal-bom  subjects,  at  all 
■toM*  and  in  nil  coontriea,  foe  thia  reason  their  allegianoe  due  to  him  is 
•qoally  universBl  and  permanent.  5ul,  on  the  other  hand,  as  ih»  prince 
iffbrdK  his  protecuon  to  an  alien,  only  during  his  residence  in  this  realm, 
Lbs  allegiance  of  an  alien  ia  confined,  in  point  of  time,  to  the  duration  ai 
lucb  hia  reaidence,  and,  in  point  of  locality,  lo  the  dominiona  of  the  Briliuh 
empire.  From  which  considerations  Sir  Matthew  Hale  (q)  deduces  this 
roDssqiKQce,  thai  though  there  be  an  uaurper  of  the  crown,  yet  it  is  ties- 
ton  Tor  any  subject,  while  the  usurper  is  in  full  possession  of  the 
•overeigoty,  to  "praciiae  any  thing  against  his  crown  and  digni-  [*371j 
cy  :  whereTore,  although  the  true  prince  regain  the  sovereignty, 
yet  anch  attempts  against  the  usurper  (unless  in  defence  or  aid  of  the  right- 
ful king)  have  been  afterwards  punished  with  death ;  because  of  the  breach 
of  that  temporary  allegiuice,  which  was  due  to  him  as  king  i!»  facto. 
And  upon  this  footing,  afler  Edward  IV.  recovered  Oie  crown,  which  had 
been  long  detained  from  hia  house  by  the  line  of  Lancaster,  treasons  com- 
mitted against  Henry  VI.  were  capitally  punished,  though  Heniy  had  been 
declared  an  usurper  by  parliament. 
/  This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  ap- 
f  plicable  not  only  to  the  political  capacity  of  the  king,  or  regal  office,  hat 
10  hn  natural  person,  and  blood-royal  ;^ and  for  the  misapplication  of  their 
allegiance,  vis.  to  the  regal  capacity  or  crown,  exclusive  of  the  person  of 
the  king,  were  the  Spencsra  banished  in  tho  reign  of  Edward  H.  (r). 
And  from  hence  arose  that  principle  of  personal  attachment,  and  affec- 
tionate toynliy,  which  induced  onr  forefatnera  (and,  if  occasion  required, 
would  doubtless  induce  their  sons)  to  hazard  all  that  was  dear  to  them, 
life,  fortune,  and  family,  in  defnnce  and  support  of  their  liege  lord  and  so- 
vereign (6). 

This  allegiance  then,  both  expresa  and  implied,  is  the  duty  of  all  the 
king's  BubJBcts,  under  the  distinctions  here  laid  down,  of  local  and  tempo- 
rary, or  universal  and  perpetnal.  Their  rights  are  also  distinguisfaable  by 
"'  of  time  and  •■■'■■  .  ■  .      ■ 


the  same  criteriona  of  time  and  locality  t  natural-bom  subjects  having  a 
great  variety  of  rights,  which  they  acquire  by  being  bom  within  the 
king's  ligeance,  and  can  never  forfeit  by  any  distance  crt  place  or  lime,  but 


(f )  1  Bd.  r.  c.  so. 


I,  Meluna   tha  pntMRiini  of  th*    wmild  Maud  b;  md  defend  il 
tufing  ■  iTiunilT  and  mKeBlM  b«n,     Hoc  nnch  matter  of  ngret 
ih  bi*  Tutira  oooBtiT,    iha  ipirli  of  an  ■ijncisiaii  a\ 


,.  .  iprenion  ofsom 

■ad  tbore  ajbeie  U>  the  klnf'a  caa-  altf,  no  fina,  to  juM,  and  lo  exal 

lunn  jsr  furjiawa  ^  hemtilkg,  hs  loaf  bo  dealt  emr  ba  waafeit  D|>nB  a  auTerairn 

■i'b  aaatnitor."     f«i,  186.*  b«  nnanqnaintad  with  hia  peopla^i ' 

(6)  Sir  William  Windham  aaid,  that  mra  til  ha  abnild  baar  of  ihem  in  :h< 

he   U>  find  tba  crown  dangling  in  ■  boafa  ka  itranEaa. 

*  l^qiMMinii  aii^bl  It  IhU  d*)'  jaabiiblr  way  he  nuit  be  puniihed;  bj  hi*  aataral  M 


^i 


Deal.  The  tilt  iftpaan  lerelgn,  if  h«  diwil««  ;  and,  )><r  ih*  adapted 
docctine.  Fdi  lupnoae  aoTeraigB,pDt  tadaalh  liir  appearingor  luuni 
o  Ihe  dominioiK  of  hit    anna  uainit  hiiD.     But   Laid  Siowgt  has,  I 

d   oonformably  with 

.;  Mr.  J.  ?M.a. 
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'enign  u>  whom  i*aa  owing  hii  natural  al-    beliata,  lately  detentuned   canlormably  with 

anch  eoverBi^  ahould  compel  hia     the  authoritjp  ncDtioned  b;  Mr.  J-  Fjetai. 

-.Ba.oanit  be  junlv  VfOed  thai  either 
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«nty  by  tbeir  own  mtebehavionr  ^  th«  ezj^mfttiim  of  which  rights  is  ihA 
prlncip&l  sobject  of  the  two  fimt  books  of  these  Commenuries.     The 
sune  is  aUo  in  some  degreo  the  case  of  aliens  ;(^ though  their  rights  aio 
much  mnre  circumscribed,  b«ing  acquired  only  bj  residenco  here,  and  losl 
whenever  they  removo.  J  I  sbtll  however  here  esdesrour  to  chslk 
[*372]    ont  some  of  the  principal  lines,  whereby  *they  are  distinguished 
from  natives,  descending  lo  farther  particulars  when  they  comtl 
in  course. 
f     An  alien  bom  may  purchus  lands,  or  oUier  Mtatos  :  but  not  for  his  own 
/  ose,forthakingis  thereupon  entitled  to  them  (j)  (6),  (7).     Ifanaliencoull 
acquire  a  permanent  property  in  lands,  he  must  owe  an  allegiance,  equal- 
ly p<!rrhanent  with  that  pmp«Tty,  to  die  king  of  England,  trtdch  would 
probably  be  inconsistent  with  tbst  which  he  ow«a  to  his  own  natural  Ueg« 
turd :  besides  that  thereby  the  nation  might  in  time  be  subject  to  foreign 
influence,  and  feel  msny  other  inconreniences  (8).   WberefMe  bv  the  civt] 
(i)  c«.  Ua.  % 

(G)  A  woniui  alien  cwinol  be  endo»«9,  un-  ta  nhtH  nol  extend  id  •liem  noi  more  Ihu 

Iitnihe  nnrriH l>y Ihe lienea of  Ihe kinij  *nd  rmiitevn  vsiin  old;  bjr  «ac.  ll>.  alien*  ha*tng 

Lhen  nhB  ilnll  ba  endowml  I)t8  Hen.  .V.  fff.  lA,  quitMd  Prume  od  ■coount  of  Uib  Imte  timbk* 

Rot.  Pari.  Harg.Ct.Lkt.  31,  a.  11.9.     Neither  arc  nailulile  to  b«  arretted  for  debu  contnci- 

can  a  hiiilsnd  alien  ba  tenant  bj  the  eurtcBj-.  ed  beyond  ten*,  other  than  lb*  dnminina*  of 

Cd.25.  hi*  DUfSMy.     The  6  Geo.  iV.  e.  37.  aiucia 

(T)  Ai  In  an   alien'*  dltalnlitjr  reipeoting  that  the  abore  (ct  ihall  not  extend  to  iliena 

inila,  sea  I  Ciiiiiy'i  Comm.  L.  1S2.  and  'i  )iHvin(  been  contiimallr  reaidctil  here  aevca 

liir.  &  Crai.  Tig.     4  D.  ^  L.  394.    The  eom-  year*. 

mon  law  iif  Ihit  taaiilrr  ha*  alwnyt  been  jta-  The   privilois*  and  diaaliilitie*  to  whkb 

loui  of  fareignen;  from  the  conuiicst  till  uji.  alieni  are  enlitled  or  tubject,  are  io  nuioeitiu*, 

wnnli  of  two  hundred  jreara    afienvBids,  il  both  aa  tcrpecia  the  aintuie  ai  the  camnxin 

'  el  nil  appear  that  atrai^n  were  peraiilted  law,  thai  ti  irould  be  uilerlj  impnctiul>le  In 

;roe  bejond  a  limited  lime,  eicejit  by  a  spe-  must  be  referreri  lo  Tacktr'*'Eein»rlL«  on  the 

il  warrant,  for  ihey  were  conaidervdmlju  Natunliialion  Bill,  and   I  Chit.  Com.  Law, 

inumen  eontiaf  to  a  Ikit  or  narket,  and  131  u  ISS.     See  alio  pML  %  book,  S4S.  l^ia. 
!m    oblifed  to  employ  Iheir    lindlonla  a*        (8)  A  poliiicnl  reawn  naj  breiten  forlhu, 

>ken  to  buy  and   tell  their   cominoditiei ;  which  I  think' >l.ron|er  than  any  here  adduced, 

d  we  find  that  one  airanger  wai  onen  ar-  If  uiiern  were  (idoiiiled  to  purcbaio  and  hold 

lied  for  the  debt,  or  panisbedfot  the  mmde-  lands  in  this  country ,  it  might  al  any  lime  be 

be  looked  upon  »«  a  people  with  whom  the  erful  party  unionist  ui ;  fcr  power  ia  eier  the 

Engliah  were  in  a  elate  of  perpemal  war,  and  concoinitiut  of  properly, 
therefore  might  make   repriiui  on-  the  tint        Thia    tnay  inure    eaaily  be    illustralrd.  bj 

Aey  muM  lay  handa  on.     Tucker'*  Remarks  briefly  Btniini  the  oieaiurea  taken  liy  Rua^ia 

«B   Milunliiation  Bill,  t,  1  13.  IS.     %  Inai.  prior  to  Iha  diaaHabermeiit  of  ?nUnd.     For 

904.      Rymer'B  Fi>d*ra.  vol*.  1,  a,  3,  4.     1  a  eooiidflisbla  tune  ptayioiu  to  Ibiiact— (>n 

Andcr^in'e  Hiilory  of  pommerce.  237.  Hi.  act  which  ha*  certainly  cart  an  indelililealain 

;A1  this  day  by  the  X  Geo.  111.  e,  86.  conliaa-  upon  the  powera  ooncerned 'in  it)  the  cieriiM 

«d  isi  force  by  S  Geo.  IV.  e.  37.  for  twe  years  sent  seteral  of  ber  aubjecla  with  large  earn* 

■iftfT  jMiwing  of  that  aot,  elient  may  by  pro-  of  money  into  Poland,  U  purofaan  all  the  ea- 

clamalioD.  £a,  ba  compelled  lo  d^«t   Ibi*  latea  that  oAred  Tat  aaU  i  at  the  •ama  lim« 

Kaln  under  pain  of  baary  penahiea  tar  nag-  prnfestiig  publicly  the  gnaleat  allnchment  ie 

Wting  (0  do  bo;  and  by  sec. 9,  aliena,  exeept  the  intansts  of  tbal  daioiad  kingdoni.     This 

doBeaiis  sarranta,  nnul,  wilhis  a  traek  after  h*d  a  double  effeet ;  for  it  not  only  raiaed  is 

thnr  arrival  btiat  prodneo their efftiieatea la  thatoouottyapowerfulpartycoiiipleiidydenii- 

the  ckief  MsgiMraU  of  Iba  plaea,  or  to  ajoi-  ad  to  herinteren,  but  it  at  the  *aioe  iIitk,  and 

IJco,  «*  wihare  MTtiBeau  ia  loat,  daliver  aa  in  tin  niDe  ratio,  donated  a  latfe  iiivpaitiwi 

account  of  lb*  putiealar*  under  apenahy  fcr  of  power  and  inflnenca  froiB  tba  noblaa.     Tha 

neglecting  to  do  *»;  and  by  *ee.  10.  mayor*,  prored  a  lolid  foundation  for  bnr  *ub«ai(ueal 

dw.  may  iletaiB  alien*  eiMpMlednf  being  di>-  aen  ;  (or  afterwanlB.  when  ah*  laid  aside  the 

gerou*  peraoo*,  and  tnn*mit  to  the  •eerotarr  rail  ohich '  oorered  bar  destfni,  the  coiinttT 

of  slale  an  aee**nt  of  tbair  proceeding* ;  Vf  was  ao  'enfeebled  by  the  a  ~  '   ** 


r  puHie  minla-    taken,  that  itatwithstandineOa  gloriaoa  aad 
donettia  aer-    peiaeiering  stniggboof  a  Koadiml  a,  it  M 


Mn  duly  avlhorisad,  nor  their  ifoniettia  aer-    petaerering  struggfanof 

Taut*  reginered  or  actually  KUeodiBl  OB  than,    an  aaiy ' — 

AaB  b*  deemed  aliens  wilhin  tha  aot.  nod  llw 
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Ikv  luch  coatncia  w«n  akrooHde  *«id  (<> :  bnt  d>e  priac*  baii  do  aiUJl 
•dnnta^  of  forfeiture  ibereby,  U'  with   ua  in  England.     Among  othei 
fnsoiM  wMoh  might  be  gtrvn  for  vm  oonMitulinii,  A  uema  to  be  intended 
by  my  of  pvnishment  for  tlie  aliea'e  freswoftUas,  w  ■iteoipling  ta  acquire 
any  taiided  property ;  for  tke  Te*4ar  ia  noi  afieqted  by  i^  be  baving  re* 
■igned  his  right,  ami  receiTsd  aneqvTalent  is  ezcbaage.   (Yet  an  aliea 
,  may  acquire  a  proper^  in  gooda,  money,  and  other  pereonaJ  eetate,  or   / 
/  may  hire  a  home  for  hie  habitalifln  (ti)  (B) :  for  personiJ  eaute  is  of  a  tran-  < 
'    silory  and  moveable  nature  ;  and,  beaidea,  tbia  indulgence  to  atrangera  ia  ' 
Beceaaary  for  the  advancement  of  Kade. ;  Aliena  aiao  may  trade  aa  freely 
as  other  propte,  only  ihey  are  aubJMt  to  ceilain  higher  dutiet  at  the  cus- 
tom-hou«e  (10);  and  there  ate  alaoaanie  obaolete  aiaiutea  of  Heo.  \11I. 
probibiting  alien  aniflean  to  work  for  tbemealvM  in  tbia  lungdom  ;  but  it  ia 
generally  held  that  they  ware  virtually  repealed  by  statute  5  Eliz.  c.  7. 
(II).     AJsoan  alien  may  brmgasaeuoncanceming  personal  property,. 
and  may  make  a  will,  and  diapoee  of  bis  personal  estate  (w)  i  not  as  it  is 
in  France,  where  die  king  at  the  death  «f  an  alien  is  entitled  to  all  he  is 
worth,  by  the  dmt  ^miiaintot  ^fai&wwtw*  («),  unless  he  hss  a  peculiar 
exemption  (IS).     When  I  mention  these  rights  of  an  alien,  I  must'  be 
nnderstood  of  alien  friends  only,  or  such  urttoae  eoiratries  are  in 
peace  with  ours  ^for  alien  enemies  have  no  'rigbs,  do  privilegea,    [*373] 
unless  by  the  king^  special  favoor,  dnring  the  time  of  waiilS), 
(H).  -^ 

When  1  say,  that  an  alien  is  one  who  ia  bom  out  of  the  king's  domi- 
nions,  or  allegiance,  tfaia  also  must  be  understood  with  some  restrictions. 
The  commoa  law,  indeed,  stood  abaoliUely  so,  with  only  a  very  few 
exceptions ;  so  that  a  particBlar  act  of  pariiament  became  neceaaary  aAer 
.  Ae  restoration  (y),  "  for  the  naturalization  of  children  of  his  maieaty's 
English  snfajecla,  bom  inforeifn  countries  during  the  late  troubles.  And 
this  maxim  of  the  law  proceeded  ap«M  a  general  priruiple,  that  every  man 
owes  natural  allegiance  where  he  ia  born,  and  cannot  owe  two  such  alle- 
giaiKes,  or  aerre  two  masters,  at  once.  (  Yet  the  children  of  the  king's  ) 
ambaaaadora  bom  inroad  were  always  held  to  be  naiurai  subjects  (z) )  for 
as  the  father,  though  in  a  foreign  country,  owes  not  even  a  local  allecianco 

(IICad.l.n.ttt.UL 

!■>  T  Bsp.  IT. 

(-jUlw.M.  ... 

Ui  *  'TCfd  toriTX  tnm  «HW  tttmi.    SKlm.. , 

(9}  Bui  ■  leue  of  luKta  will  ba  farbilnl  to  tna  whiok  HiMi  oui  of  ■  MUa  of  n<Militr, 

tbe  liiiic.     Cr.  Litt-i.  and  ia  la  ta  (ortnud  by  Uw  law  of  nWiaiw, 

(10]  K<p«le<l,  >xecMulo  KHDaeitT  ia-  aedllMVUnMl  nilnof  juMJca."   D-nt.  S2S. 
tie*,  bj  HUE.  34  O.  II.  at.  S,  o.  18.  (U)  Whn  an  ilico  din  in  tht  if.  S.  da- 

Sll)  Mr.  H>i;n<nmT<i  <^  itatslaB  Has.  riag  *  w^  iriib  hi*  nMir*  oounlrr.  leaWnt 

I.e.  IB,  honarBi  fionimTT-it  najr  (Mm  M  penoaat  propattji,  hu  nUtion*  ibnnd,  ihouiG 

r»d  Btitiej  tad  tha  ipirit  of  nomwaniii,  atjil  Mil  of  km,  baiag  alieiia,  arc  pot  anlilleJ  to  ■ 

tainuni  anrepnlad.     Ct.  Ua.  S,  n.  T.    8«a  diatribatin  ihir*  of  the  pcaHitjr.     &nidw*II 

aba  I  n'asiU.  373.  *.  Watlw.     13  John.  Bop,  1.  an,  howon 

(12)  BatbrtheCodkCMr  tba  drail  ^a»  U  Johs.  14.     1  Craaoh.  603. 61 9. 

t>i«  don  not  eiiat  aga(n«  natina  at  gora-        An  aljan  aaaniT.  fitgnxtt  itUo,  ( aa  mais 

lii«  wheninaiKkrigbtunalBafbreadafaiiiat  taia  as  aalian,  oilMr  raal  oi  prnonal;  bul 

Tfviichnitn.  h>B  Tuht .»  nupended  odIj  during  the  wax* 

(13)  Until  all  nuoma  of  eapraml  (kipa  Hntetinaoot.  Bnnk,  II  Hm.  Rap.  119.  Ball 
and  proprrtj  wen  pmhiFiHod  by  U  Sfo,  III.  t.  Chaftinan,  10  John.  183. 

e.  25.  an  alien  memj  eooM  laa  is  our  eawta         Bat  aliana  raajding  ia  the  U.  S.  at  ib*  cam 

ipon  a  nnKra  fam.     Lord  Uan*est4 '-    -" ■'--' ^- 

•fihu 

mattnaj  lUaii 
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•M     ^  OF  TVB  siaH-m. 

(QthepriRcaift  wfaom  he  ii  uu;  «o,  widi^^i^pri  to  th»Mi)alM,lMWM 
held  {if  a  kind  of  ;>Ml(iMiMtM»)  «»  ba  bora  tM4er  iha  kiag  of  Englud'a 
allegiance,  r«pieaeiHed  by  hia  fiuhar  the  ambMsadM.  To  eacourego  alw 
fltreign  commero*,  b  wav  MiaeMd  I9  atalu*  35  Edw.  III.  at.  3,  ibat  all 
chiUren  bom  abroad,  provided  boti  ihair  parents  were  at  tba  time  of  hia 
Urth  in  allegiance  10  the  kiMg,  and  tfaeimotfaer  had  paaaed  the  seas  by  her 
husband's  consent,  mighl  inbeik  aa  if  booiin  England;  aad  accordingly  it 
hath  been  so  adjudged  In  .behalf  ti.  i^ocehanla  (a).  But  hy  •evenil  man 
modem  statutes  {b)  these  r— trictiona  are  atill  fanher  taken  off:  W  that  alt 
ehildren,  bom  oU  of  the  king's  legiaaca,  whose  ^alibtv  (or  gmtdfalAert  by  * 
the  father's  side)  were  nattual-bon  snbjeeta,  are  now  deemed  to  be  natu- 
ral-bom subjects  themaelvee  to  all  ntenta  aad  pvrposea ;  unless  their  said 
ancestors  were  aMaiMed,  or  baiiialieJ  beyeod  sea,  for  high  treason ;  « 
were  at  the  birth  of  aoch  chlMnn  in  the  aerrice  o(  a  prince  at  enmt^ 
with  Great  Britain  (1ft).  Yet  the  gnsdi^ddren  of  such  ancestors  shall 
not  be  privileged  in  nspeetordiealimi'adnty,  except  they  be  proteetanta, 
and  actually  reaido  within  the  reahn  ;  nor  shall  be  ecabled  to  claim  any 
eatate  or  interest,  unlem  iBe  cImiq  ba  made  wtthui  fire  yean  after  im 
same  shall  accrue. 

'     The  chQdnfi  of  aliene,  bom  here  in  Enfland,  are,  gmteral^ 

[*374]'  speaking,  natural-bom  Btd>)ecU  ()6),and  entiikd  to  all  Uie  *prin< 

leges  of  such.^  In  which  tbe  eonadtution  of  France  dillen  from 

oura ;  for  there,  by  their  ,^  albiaatiu,  if  a  child  be  bom  of  foreign  parents, 

itiaui  alien  (c)  (17),  (tS). 

'   J^  derazon  is  an  alien  bom,  but  who  has  crfttajnQS  ax  donatioji*  f»Kt» 

letters  patent  to  make  him  an  English  subject  .^  a  high  and  iBcommunical- 

He  "branch  of  the  royal  prerogaiWe  {rfj.   "A  denizen  is  in  a  kind  of  miilSIe 

1  state,  between  an  alien  and  natoral-biKn  subject,  and  partakes  of  both  of 

;.  them.  J  He  may  take  lands  by  porchase  or  devise,  which  an  alien  may 

.  not;  but  cannot  take  by  inheritanco  {e):  for  his  parent, through  whom 

/  he  must  claim,  being  an  alien,  had  ne  inheritable  blood ;  and  therefore 

I  could  convey  none  to  the  eon  (19).     And,  upon  a  like  defoot  of  hereditarjF 

blood,  the  issne  of  a  denizen,  bom  («/or«  denization,  cannot  inherit  to  him ; 

M  On.  Cu.  Sai.   Hu.  Vl.    Jsnk.  Cant.  L  le)  Jenk.  Cent.  1  dlln  TVwin  fVMtito.  lit. 

WTAfukcl.    lOoo-U.  c  II.  udllOK.        (^  IR>p.  CUiln'i  um,». 
IILcll.  (t)lIB*p.ST. 

(I5>  All  tbeM  ««e«Mio«  ts  ih«  acmunon  to  fix  thrrs,  *nd  Kctuallj  fliini  tkcra  withia  ■ 

biT,  introchuMd  tqr  lb*  Ugitlalan,  aa  is  eaaaa  awUh  boa  lueh  dedanlkm. 
■Iwra  ibe  MhwOT  |nuHUuhn  ii  ■  nUumt       (10)  Bv  ibe  II  aad  13  W.  III.  d.  S,  luivnl- 

'   «ni  ■dbjeei ;  boi  IM*  i(  as  pnvinM  iii*4*  born  •iib)BCM  may  daiiv*  a  litU  bjr  daicMit 

iVTllwohildrn  bom  mliMwl  of  •  Botbcr,  ■  n»-  ihrouKh  IBcir  puenBor  ui*  uccMor,  IbooKh 

•ural-born  nbisel,  naniad  to  m  tlnta.    Bm  Hm^  m  dUraa.    But  bj  35  0«.  U.  o.  311,  tbu 

CouM  [tannre  ■.  JoBM,  4  7.  A.  aeo.'  ncliiotiu*  >■  Mpanddad,  w;  lhMiM<nawnI- 

(ia)  Unlan  lb*  alien  paniU  an  «tMi«  is  ban  Muiicet  ihall  dariM  ■  tiita  ihnniKh  u 

4w  realm  uenemiw;  fbr  mjr  Lord  Coka  aa^  alien  pannt  or  uicFttet,  unleai  he  br  born  at 

n  is  not  othiin  wciiabn,  bal  ih*irb«iitg  hon  the  tiiog  of  Ibe  dcaih  of  lt»  ancMlor  »ha  dioi 

irlhiiilbntl1cfiaao*,aiidKndMlb«pra(aotiaa  aaiaad  of  iha  eiuia  vbidi  ha  clsiin*  by  d«- 


irnf.     T  (.'a.  IS,  a.  Hwnt,  niili  tbi*  Mcvpiioo.  that  if  a  descenl 

"  111  tbit  rtapactlbare  ia  ■«  mn  Ait-    (hall  be  oaM  upoa  ■  daudilerof  a —    — 
•eofrnnaa.     ahallbrdireatedin  ravourofan  afler 


in  noh  aoaBinr  birth  naina  ita  right  of  andiD'oaaooffn  aft«T.)Minidaiighi«nrdaugh- 

aatunliiaiion."    I  IVaadd.  388.  lera  ooln,  all  the  aiatrra  ahidl  be  coimnvncis. 

(IB)   By  ihe  Cadt  CMa,  1,  1,  B,  a  otild  Thia  asoaptioa,  ai  tii^uld  aeem,  would  kkTi 

twrn  of  TonigB  ptrmla  in  Franoa  may,  withaa  bam  suite  mperilooua,  if  LArd  Cokr  hnd  noi 

•  irear  after  atlaiain|  the  age  or  wen^-ona,  held  that  a  aon  of  aa  alien  eould  not  inhe:^ 

ataintha  right*  of  a  FreMhmui,  deElarina,  ftoa  hia  brother,  thoui 

if  DM  tbaaifoaudlad  in  FrwcB,4uainli   -'  '        '-       ■     •      •' 
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OP  PBRCONS.  ■        W« 

toilmiMM  ham  «/>«rmay(/').  A  donlan  b  not  «zc«m4  M  fnan  par- 
iog  dw  Blien'a  drty,  «nd  aonw  mh«r  meickatila  burthan*.  Ana  no  doniwu 
«Mt  be  of  tb«  prity  council,  or  either  bouM  of  pwbuwwii.  or  hwo  Hiy  at 
ieeoftniai,  civil  or  inilitarr<**  ^  eap«bto  of  ony  gruit  of  Unda,  &e.  frtni 
the  crown  (A)  (90). 

/^   N&turalinjdoa^cannot.bQ  pqrtblTllied  but  bj;  act  <rf  jmriiunent :  for  bjr 

I  this  an  alien  iiTput  in  ozaeily  the  aamtJlaXa.w.irj^al^ been  boni  in  tb^ 

'  king's  Ifgeance  -^  except  only  that  1)«  i|  iqoAp^ble,  aa  well  aa  a  denizen,  of 

being  a  memEer  of  t^e  privy  council,  pt  jwdiuneu,  holding  offices,  granta, 

'  ft^tO  t^l].|'T^6'Mll  tot  naturalization  can  be  raceifed  ia  either' house  of 

parjiament  without  bucL  diaabling  clauae  in  it  (J) :  dm  without  a  claiiae 

disabling  the. person  from  obtaining  any  imamnity  in  trade  iherdiy  in  any 

foreign  countiy,  unless  he  shall  have  reeidod  in  Biilainte  eeTenyearanezt 

■Aer  the  commencenent  of  the  teseioa  in  which  he  ia  tututvliwd  (A). 

Neither  can  any  peraoa  b«  nalnraUnd  er  reaiored  in  blood  unlesa  he  nth 

mceived  the  sacrament  of  the  lord's  supper  within  one  month  before  the 

bdn^ng  in  of  the  bill;  and  unless  he  alao  takes  die  oaths  ofallegiance  and 

■opremacy  in  the  prasenoe  of  the  parliameal  {I)'  But  these  pro*isions  have 

been  uaualiy  dispensed  with  by  special  acts  of  parliament,  previous  to  bills 

of  naturalization  of  any  foreign  jnrinces  m  princesses  (m). 

[/)ca.uu.a  VMih-Ma  (•) tM.i4a»i.ui.ii.M. 

If)  SUt.nilBn.V]lIc8.  U]  SUi.  T  J>c.  L  c.  t 

A)  SU[.  It  W.  III.  c.  a  fR)  SIU.  <  «nii.  c  I.  TQ«.  net.  tOM.!! 

ta  mA  cM-   IOh.ULc.^ 

IJ)  Sut.lOw. I.G.I. 

im  AiIadeaiMioBinMOMdifMl  Ckili-  Ntlmmhiiatimt  euteaW  all  defnu,  and  w  kt- 

Q'l  Cumrn.  L,  130.     Tha  nghl  of  makini  d«-  lowsd  lo  hire  •  mroipective  eniigj,  Hhiak 

BiMtui  ia  not  eiclnurely  mteA  in  Ihc  liini,  Hmpla  dnioinn  hu  Mt,  Co.  Lit.  129.  a.  port 

lor  it  bm;  be  h)>  imriiameal ;  but  il  ia  •aareah  Shook,  3dO;  and  if  anu  Ukaanalianlovift, 

Biay  tM  BlTecled  bj  coni)U0at,  T  CiT  3.  a.  2.  nalualizHl.  the  ihiil  be  endowed  nf  ihe  laacb 

Teat,  fl  Com.  Di^.  Alwni.  D.  1.    Tba  king  mM  bvfm  h«  ■Mmlintin,  Co.  Lit.  33.a.* 

euiut  dalagula  ihii  iighl  in  another.     7  Co.  NitunliiaiioD  ii  »t,  M  dniiiUwi  ouj  bOi 

SS.  b.  Com.  Dii.  Alieni.  D.  I.     Sre  (arm  of  merely  for  a  lime,  but  i>  ihiolulclr  far  ever  ; 

Letien  of  Deniution,  3  ChiltyV  Comia.  L.  and  not  forlife  only.or  lo  him  and  the  hetnol 

mmdii,  JtT.  hia  body,  or  ii|iaD  eondition.     Cm.  Jan.  A30. 

The  Britith  law  protect*  deniieni  auida  lo  I^.  Lit.  199.  a.  3. 

In  thii  country,  bat  alio  muecla  the  ivhli  of  Ttiia  practice  of  naluraliihii  Icireignen  u 

Iliaae  who  bar*  bean  dacfired  deniieni  of  not  peculiar  la  the  Engliib  RonBtiiution  ;  and 

Ibreiin  itaiea  ;  thai  a  niiiml-boin  aubiect  of  though  the  attangpr  Ihut  adopted  beeomea  a 

En^liind  hiring  been  admilled  a  deniien  of  iiiblect  nf  Ihe  lUte  which  welcomei  him,  yel 

the  United  SlitM  of  America,  ii  entitled  aa  be  doea  not  rehaa*  lumatlf  from  hia  natural 


nionea  of  the  Bntiih  Eut  India  Coinpany,  in  ■  fonigs  oeuntry.  withaat  lieaae*,  will  not 

tboagh  u  an  Rnglith  aal^nR  Ih  would   DM  diaoharge  a  HiDn(.b»m  mbjeet  fna  kit  alta- 

krebeanpemiiited  (a  ftarr)>«aiaeh  aeon-  gianoa.     9  Chain.  CoL  Op.  303. 
nwree.     S  T.  it.  31.     IB.dcP.430.t  But  ihouch  a  naiunt-bmi  anbJMt  eunoi 

(31)  Thmrore  a  peraon  Baturatiaed  ia  net  Tolonrarily  enanoipats  himaelf  from  hia  natu 

•venaNglbla  to  thaofficeDf  ean>Uble.3Buri.  lal  allegiaooa,  aa  ai  to  eiampt  himnelf  fnn 

VTSS.  Hie  ^wn  iiwicteai  IhereM.  yet  he  may,  by  li.'i 

mialintion  in  gaiwial,  tea  Chat-  Tiohuon  of  law.  livfait  many  of  the  adrintafR 

it  liaa  been 
Engliah  aubject  jm  bnoiid 

(hall,  w^ 


«o  if  a  miin  lie  naturalized,  hi*  bro(h«i 
.  «»  liorn  before  mny  inhfltit.  if  they  b< 
a.  See  1  Venl.  41!) ;  also  vol.  S,_p.  m 
ind  p.  ZJO  :  Co.  Lit.  139.  a.  1  3  Rot. '' 
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IM  OF  TH£  RIGIVrS 

1*370}  *T!mm  are  the  poncipal  distinctiraa  betw«en  vUbbb,  demiwn 
uiii  iwtivM  :  (fiatinotiooa,  which  it  hath  been  fre<)Denily  endei^ 
Toured  Bince  tfae'CoaiitMncfimentof  thia  eentgry  to  lay  aimuat  (outliy  asid^ 
by  one  general  Batuialization-act  f(v  all  ToreigD  protest^ntA.  An  aileiii|t 
which  waa  once  carried  into  eiecution  by  the  alatule  7  Ann.  c.  5 ;  but  thu^ 
tAm  three  years'  experience  of  it.  waa  repeated  by  the  statute  10  Ana.  c. 
ft,  except  one  clauae,  which  waa  juat  &ow  mentioned,  for  naturalizing  Uw 
children  of  Eagliah  paients  born  broad.  (  However,  eveiy  /oreign  aeanuD, 
j  who  in  time  of  war  aerM*  two  yeu*  on  board  an  Engliah  ahipi  by  vittiM 
I  of  the  king'a  proclamation,  is  tptofaeto  natuiBiisBd^Doder  the  like  restric-  * 
tions  aa  in  statute  12  W.  III.  c.  3  (n);  and  all  ftnreign  proteatants,  and 
Jews,  upon  their  residing  aaven  year*  in  any  of  the  Ainefican  colo^iea, 
-without  b«ing  abaent  ahore  two  raontha  at  a  time,  and  all  foreign  proiea- 
tanta  aeiving  two  yeara  in  a  military  capacity  there,  or  being  three  yean 
employed  in  the  whale  fishery,, without  afterward  ahaeoting  themselves 
from  the  king's  dominiona  for  more  tbanone  year,  and  Done  of  them  fBlUog 
within  ibe  incapacitiea  deolarcd  by  statute  4  Geo.  II.  c.  31,  shall  be  (upon 
lahing  the  oaths  of  allegiance  aad  abjunUu»,'or  in  sosio  casee,  an  affirms 
tioD  to-the  same  effect)  naturalized  to  all  intenis  snd.pUTposea,  as  if  they 
had  been  born  in  this  lungdom ;  except  as  to  sitting  in  parliBnient  or  in  thA ' 
privy  council,  and  holding  offices- or  grants  of  Unds,  ^c.  from  the.  crown 
within  the  kingdoms  of  Great  Britain  or  Ireland  (o)<  They  therefore  aro 
admissible  to  all  other  [»ivjlegea,  which  proteatanta  cr  Jews  bom  in  this 
kingdom  are  entitled  to.     What  thoae  privilegea  are,  with  respect  to  Jewa 

ip)  in  particular,  waa  the  subject  of  very  high  debates  about  th«  time  of  the 
amous  Jew-hill  [q) ;  which  enables  all  Jewa  to  prefer  bills  of  naluralizatiMt 
in  parliament,  without  recMving  the  aaorameni,  aa  ordained  by  statute  7 
Jac.  I.  It  ia  not  my  intention  to  revive  thia  controversy  again ;  for  the  act 
lived  only  a  few  nwntha,  and  waa  then  repealed  (r)  t  iheiefore  peace  be  now 
Mita~nMR««(23),  (33). 

(■)  S<at.ue*a.n.e.l.  tksir  butUbntnt  ta  8  Ed<iru4Lin>ybalb«BdW 

■  ■  " " -,    90CM.  HI.  bM.  »    rrjDBfUJtwuirjT.tuHiiUallojiifmnMmhU- 


1  Ow.  la  c 


{()  SUl.  te  Geo.  IL-c  M. 
Hi  eT  tha  Javt  tlD        (r)  Sim.  f!  G«.  II.  c.  1. 


(22)  If  mn  Men  ba  utnnHnid,  b«ih*ll  ba  tunliaed.  if  dwslliBi  In  the  n.  B..  and  tbs 
IS  all  inMDU,  u  a  antiinl  lubjtat,  and  ahall  ohilJraa  of  cItiieM  el  tb*  U.  S.  ikiimcfa  ban 
tnherit  uif  barn  in  tkii  «unt^.  UaaUf  t.  due  of  Iha  U.  8.,  an  eonaidaiwl  ai  eiliaana, 
Maitin.    9  H*a«.  Rep.  Att,  bbJch  ibeit  falbw  ku  mtw  rattdad  U  the 

oDDfina  iha  liila  of  iha  piirrliHar  of  luxja  If  an  alisn,  who  hu  dccUrcd  bi*  inlmlw 

R Iliad  during  aUnuiga.    JncJuwa  r.  Baai:^  aa  alnra,  ami  baa  obtaiaMt  th*  eaniteat*  M 

ohn  Caa,  ^9.  the  lima  of  hit  arrind,  an,  nama,  Stc  •■  n 

(23)  Any  frMxhiUalian.  sot  a  auhfretaf  ouirad  brlhaa«ooiHlaecitu)ni>f  tkaaotoTian 
a  connuy  al  war  with  lb*  D.  8.  awf  becoma  dia  tiefora  ka  ia  Dalunliicd,  liia  whIvw  sm 
a  citiian  of  iba  U.  S.on  deeWiD|Mi  oa^ba.  ebildien  will  br  Donaidirrd  u  eiiiieas,  and 
fora  the  prapar  couita,  hia  iolanliOD  lo  bacooia  cnjaj  i^  righta  of  eiiiienaUp  on  (akiTu  tba 

'  Hioh  ciliiaA,  and  tn  nanuBC*  bi*  (brat(ii  alU-  oatba  nqiiired  Uv  law.     Stoir'a  Lawa,  U.  8. 

gianca  twa  ytut  bafora  hia  adnuaion ;  aod  830.  BA3, 1^4.     Thna  too  laat  a«iiiMia  aaea 

■IthalineM  hiaadmiaaiDD,  alaodnitarnigoa  U>  apply  oalj  tc  IhoM  natst^aad  in  ISn: 

OKth  ihat  ba  will  anppon  tba  ConMiiiUioD  of  qaety.t 

tb*  U.  S. ;  a>d  ibal  ha  mDOuDou  all  fareicii  Is  Naw.Yorii  aliana  cannol  hold  ofiees.  not 

allifiaaaa:  pio*idad  iha  oouit  ba  aa(iiG«d  thai  can  they  tafa  Unda  by  dancani  or  daTiaa  niilMa 


ha  baa  raaided  in  yamia  wiihin  tha  U.  S.  a; 

ona  y»ar  in  Iha  aUie  whare  tha  coon  ia  bel_  ,  ...._. 

bIbd  Ihai  he  ia  of  good  Rioral  ohancter  and  at-     alien  ma;  he  endownJ  of  Imidi  nwred  br  h<i 
taehed  to  ih*  Conatitutifin.  huitund  if  at  hii  death  iha  WL-ra  an  inbmbitanl 

The  children  under  21  yeaia  of  panooa'aa-     of  tha  ataie,     1  R.  S.  T40, 
t  'nHHiwai«ilnaaieeiiiiiaiiobaDn»acl)n.hataa)T3HiiTlatkaa,  wboaBBiIiUbtatta  aww 
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CHAPTER  XI 
OF  THE  CLERGY  (1). 

TKCfeopIe,  whether  aliens,  deniseps,  or  natural-born  aubjecia,  »n.^l3Je 

/fjMe  into  two  Mmta ;  A«ef«gy  and  laity  j  the  cl«rgy,  c»rapreheailing  all 
pj^Kms  m^^Go^'  orSers,  aiid  in  ecclesiaaucol  offices,  will  be  the  subject  of 
^e  foUowmg  chapterV  ..-.•■   j 

This  venerable  bodj  of  loen,  being  Mpknte  mid  set  span  fiomthe  leat 
•r  the  people,  in  oider  to  sIMnd  die  idofb  ckwely  to  the  service  of  Almighty 
God,  hsre  therenpon  bi^  privileges  dlowed  them  by  our  municipal  laws : 
end  had  fonnerly  much  gmuer,  which  were  abridged  at  the  time  of  the 
refonnalion  on  account  of  the  ill  use  wliich  the  popish  clorgy  had  endea- 
voured to  ihbIm  of  them.  For,  ifae  laws  haviDi;  eseinpted  them  from  aJ- 
.  iDOst  every  penonal  doty,  they  attempted  m  tot«J  ezeiofaioa  f>om  every  se- 
cular tie.  But  it  is  Dbserred-by-Sir  Edwsrd  Coke  (a),  t)ut,  as  tha  over- 
flowing  of  wBlera  doth  many  times  make  the  river  to  lose  its  proper  chan 
BelfSo  in  times  past  ecclesiastical  persons,  seeking  to  extnud  ibeir  tiberiies 
beyond  their  true  bounds,  either  lost  on  enjoyed  not  those  which  of  right 
belonged  to  them.  The  personal  exemptions  do  indeed  for  the  must  pan 
eontiuue.  ^A  clergyman  cannot  be  compelled  to  serve  on  ajury,  nor  to  ■ 
tppear  at  a  conrt-leet  or  view  of  frank^pludge ;  which  almost  | 

every  other  person  is  obliged  to  do  (i) :  but  if  a  layman  is  *sum-    [*377]    1 
noned  on  a  jury,  and  before  die   trial  takes  orders,  he  shaU  not-  , 

withstanding  appear  and  be  Bwom  {e).     Neither  can  he  be  chosen  to  any    ' 
temporal  office  ;  as  boitifi',  reeve,  constable,  or  the  like :  in  regard  of  hu  ' 
•wn  continual  attendance  .on  the  sacred  function  [d).     During  his  at-  '; 
tendsnce  on  divine  seryice  he  is  privileged  from  arrests  in  civil  suits  (e),  (3). 
In  cases  also  of  felony,  a  clerk  in  ordera  shall  have  the  benefit  of  his  der- 
gv,  without  being  braaded  in  the  hand ;  and  may  hkewise  have  it  more  ' 
(ban  once  (3):**m  both  which  poiticulara  he  is  distinguished  from  a  lay* 
M  I  hot.  4.  H)  FiTich,  L.  n. 

(»)r.  H.B.IMI   alnt.«.  It)  sut.  10  Kilw.  IH.  e.  ft.    1  Uo.  a  o.  U.     . 

le}  <  Loon-  ISD- 

0)  Ai  U>  the  law  illcRlinj  iha  ctotn  id  riil«iido,(<  lurands.to  peifonndiniwMiTia» 

B>aenl,  ■«  Bum'*  £ce.  L.  per  lot.    Con.  10  Ca.  100. 
is  lit.  E>KliH.  (3)  8  Hnle,  3Ti,  379.  380.    "niTi  it  i  psau 

Ar  ihere  ii  no  csuhliihHl  religion  in  the  liir  privilcgo  o(  ihs  e]eTgr,  ihil  »ntenca  uf 

V.  &   mneh  nf  ibn  law  eonlaiaed  in  thii  chip-  d«th  cmn  nerer  !«  puud  uimn  tbam  (bruiy 

tar  ii  inapplinhle  bare,  minibar   of  rmnitanghter*.  Inganiiei,  titnpla 

In  New-Ysrk,  Uie  Coniiitntjon  rnrbida  anj  larT^niai,  or  oihar  clcrirnUa  oirpne«  :  1mi  ■ 

eionynun  hofcUnj  «ny  ritil  or  milimtr  ofliro  lajTnan,  awn  a  |>a»r,  mikj  he  onued  of  cl«ni)p, 

m-  plac  •iihin  the  mtte.    Art.  7,  Sect.  I.    At  mnd  will  be  luhjaci  to  ih«  jadgwcnt  of  iteua 

1^  Cuaaitiuiion  of  ihe  U  S.  haa  no  stichpro-  Dpen  a  lacond  canrietion  oT  a  eleifrnbia  »(• 

biliilion,  thejr   miij  I*  ofRrrra  of  the   U.S.  fence;  for  if  •  biyman  haa  once  been  oonvici. 

They  are  eieaipi  tntti  miliinrr  dnty.  and  TRim  ed  of  manalau^hter,  apon  anxluciion  of  iha 

wotVlnj  on  rnida  ;  their  property  tlm  to  the  eonTiclion  he  may  nfiflrwiw^  aulTM  death  loi 

•oiKmi  of  1500  iMIi.  ii  eiempt  (htm  taiation,  a  lelony.  within  c1e[|7,  or  wkich  would  not 

1  B-  S,  283,  SOS.  348.     In  moll  other  reapeeti  be  a  capital  eriirM  in  aaolher  penon  not  so 

the  law  nuihei  tio  dtatinetian  between  IhaTS  Direumatnnead,     Bdi   ■«  Ilia   honout  n^  tba 

■■d  olber  citiieni :  and  moat  of  ihg  atatea  deiijf .  than  an  fawoc  no  inatancea. in  Khi-jh 

palw  d9  ptoiirio"  fortbeir  aupport.  they  have  had  oaeaiisn  lo  alaio  the  benrlk  ft 

(»j  TkM  la,  br  a  naaonabla  lima,  aM«^  'hla  pn^laga.     8m  Books,  e.M.f 
•  (Mi  SaaBa*.ii.[St),a[t«uiy(lHToa.B.L  ', 
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iMI  OFTHC  REGHTS 

■Ml  (/)-'  But  u  ihsy  hkTe  their  privileges,  so  alio  ihey  have  their  dia^  - 
bilities,  od  account  of  their  apirituii  svocations.  Clergymen,  we  ban 
Men  [g),  are  incapable  of  aiuing  in  the  hoiue  of  commona ;  and,  bjr  at^ 
tute  21  Hen.  VUl.  c.  13,  are  noi,  in  general,  allowed  to  take  any  laiida  oi 
lenementa  to  farm,  upon  pain  of  lOi.  ptr  month,  and  total  avoidance  of  the 
lease  (4);  itor  upon  like  pain  to  keep  any  tanhouae  or  brewhouae  (5); 
Dor  ahall  engage  in  any  maimer  ^rf  tnde,  aor  hII  any  merchatidixe,  under 
forTntnre  of  the  treble  value  (6) :  which  prohibition  ia  conaoDant  to  the 
caaon  law.  « 

In  the  frame  and  conatitntfon  itf  ecaleaiaatieat  polity  dwM  are  diven  ' 
niika  and  degreea  ;  which  I  shall  conaider  ia  their  rMpectiva  order,  mersly 
as  they  are  ti^en  notice  of  by  the  aecular  law^  of  Encland  ;  without  in- 
iermeddling  with  the  canons  and  constitntioin,  tn*  whidi  the  clergy  ban 
bound themaetvea.(  And  under eseh  division i  shall  consider,  l,Thein»* 
ihod  of  their  appointment.  3,  Their  rights  and  dtuiBS :  sod  3,  The  insji> 
ner  wherein  their  chancter  or  office  may  cease,  i 

f  \.  An  wohbiahep  or.  Jiubpp  ia  elected  by  the  chapter  of  his  cathedral 
/churchj  by  virtue  of  a  licence  from  the  crown,  y  Election  was,  in  very'earfir' 
timea,  the  usual  mode  of  eI«^#ation  to  the  episcopal  chair  ihronghmit  aH 
Christendom  ;  and  this  was  promiscuously  performed  by  the  laity  as  weU 
■s  the  clergy  (A) :  till  at  length  it  becoming  tumultiwDa,  tba 
[*378]  *emp«roT«  and  other  sovereigns  of  the  respective  Itingdomaof 
Europe  look  die  appointment,  in  some  degree,  into  their  own 
hands,  by  reserving  to  thamselvea  the  right  of  eonflnning  tbeae  electionB, 
and  of  granting  investiture  of  the  tempontlities,  which  now  began  almost 
nniversalfy  to  be  annexed  to  this  spiritual  dignity ;  without  which  confii* 
mation  and  investiture,  the  elected  bishop  conld  neither  be  consecrated  not 
receive  any  aecular  profits.  This  right  was  acknowledged  in  the  EmpMOi 
Charlemagne,  k.  o.  773,  by  Pope  Hadrian  I.  and  the  council  of  Lsteran  (t), 
and  univeraally  exerciaed  by  other  Christian  princea  :  but  the  policy  of 
the  court  of  Rome  at  the  same  time  began  by  degrees  to  exclude  the  Uity 
(rom  any  share  in  these  elections,  and  to  confine  theai  wholly  u>  the  clergy, 
which  at  length  was  coinplet«ly  effected  ;  the  mere  form  of  election  a^ 
pearing  to  the  people  to  be  a  thing  of  little  consequence,  while  the  crawa 
waa  in  posseaaion  of  an  absolute  negative,  which  was  almost  equivalent 
to  a  direct  right  of  nomination.  Hence  the  right  of  appointing  to  bishop- 
ricks  is  said  to  have  been  in  the  crown  of  England  (A)  (as  well  as  other 

|/)IlMt.MT.MH.IHn).VILclS.UKll£<)w.  Bm.  IM.    U.  PhK  A.  D.  IMS. 
n.  •.  la  (1)  Ittent.    1  DM.  H,  t  BL 

Im\  h(*  m,  (M  Piln.  M. 

g)  FaCltnm  1  rtftlmi.    Nb.H.    S  RoIL 

<4)  B;  MIL  ST  G.  111.  e.  M,  4  S,  *ll  <«M-  «  rorfrituro  of  Uw  fundi  bought  or  lold.  uiJ 

§amim  difniftad  eiiTffnm,  tai  tli  curain  ihe  eontneUBntertit  into  iiiKDr  luch  TrMic  M 

Ml(iebinn,inn«niHd  fngoi  tik>n(  tobna  deiliiif  an  didand  Toid.     The  iToiduoc  o| 

man  ihwi  nihiv  wm  wilboui  Iha  wdim  Lba  sonincU,  w>d  the  foifeiiure  of  ihe  |ooil« 

■■—ml  of  the  btabop ;  and  which  ooBHni,  ii  Mid  hf  clargjmea,  aiaj  Kam  to  bear  partieu- 

•Im  tbtrahr  "ppeOT^  mo«t  ipeoify  itx  numbsr  lailj  M'era  uiioii  a  ■lader  who  majr  be  ifpo- 

tfjt*t*  kt  whioh  it  wat  tahtn.  and  nhicb  mnt  of  th>  chuaeiar  or  diaabilitj  oiT  iba  pn- 


«,ftirwl 

■*        -     (S)  Oh  MCI  aam  reaaoB  vfaf  a  pnoraler 

0maa  abould  be  taopieil  to  tr\i  i1p  ;  hul  th< 

.....  ^..~„  .-.J  p. IS  *f  tradiof  hf  aiapjLar  Jinhibitioii  to  keep  a  tadhouao  |irob» 

^rgynnn  havinf  rtMbed  Ika  aaia  of  th*  Tra-  Uy  on(iut*(t  fioa  a  praotioe  peculiar  Is  ikl 

BanoflhianUtatcapniiiibitarT  olsuH  waa  tim*. 

Aerein  inaeilad,  4  3,  W  which  eanruiE  on  Ifi)  Bm  Bate  4,  inpca. 

Iiada.oi  burinf  aad  a^inf  (or  loei*,  mpw* 
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or  PERSOHS.  «•> 

Wt^donu  in  Evrope)  «r«n  iii  the  Snoo  tuoem ;  bmanw  ths  rights  of  o«i> 
Cnuiion  and  inveatinira  were  id  offeol,  tbovgh  not  in  foim,  a  right  of  com- 
pleis  donation  (/).  But  when,  by  length  of  lime, .the  ciwlont  of  rnakiDf 
eledUHU  by  the  clergy  only  wu  fully  establiBheil,  the  popes  began  to  ex> 
aspt  to  the  usual  metlwd  of  gnnting  thMC  investttutea,  wliich  wta  pa.  <■•) 
tmlum  H  bwatum,  by  ^  prince's  delivering  to  the  [veUte  a  ring,  and  |w»- 
lonl  staff  OT  crosier  ;  pretending  that  this  was  an  encroachment  on  lb* 
diuTch'B  authority,  and  an  attempt  b]r  these  symbols  to  confer  a  spiiH 
tual  juriadiciion  :  and  Pope  Gregory  V[1.  towarda  the  close  of  the  ele> 
venih  ceatury,  published  a  bull  of  excommunicatiiHi  againel  all  princef 
who  should  dare  (o  coofor  invoatitiirea,  and  all  prelate*  who  should  rentwo 
10  receive  them  (m).  Thi<  was  a  bold  atep  towards  efieoting  the 
plan  then  adopted  by  *ihrL  Raman  see,  of  rendering  the  clergy  [*I17SJ 
entirely  independent  of  the  civil  authority ;  and  long'  and  eager 
WBQB  the  oontesls  occasioned  by  thia  papal  claim.  But  at  length,  wh«B 
the  Emperor  Henry  V.  agreed  to  remove  all  suapicion  of  eitcroachmeal 
on  the  spiritual  character,  by  conferring  invesiiiurcB  for  the  future  per  teep- 
Ifwn  and  not  per  antutlum  el  Iticvlum ;  and  when  the  kings  of  England  and 
France  consented  also  to  alter  the  form  in  their  kingdoms,  and  receive  only 
homage  from  the  bishops  for  their' temiiorol ties,  instead  of  investing  them 
by  the  ring  and  crosier  ;  the  court  of  Rome  found  it  prudent  to  suspend 
for  a  while  its  other  pretensions  (n). 

This  concession  was  obtained  from  King  Henry  the  first  in  England, 
bf  means  of  that  obstinate  and  arrogant  prulale,  Archbishop  Anaehn  (o) : 
but  King  John,  about  a  century  aAerwarda,  in  order  to  obtain  the  protec- 
tion of  uie  popo  against  his  discontented  baruns,  was  also  pievailed  upon 
M  give  up  by  a  charter,  to  all  the  monasteries  and  cathedrtds  in  the  king- 
iom,  the  free  right  of  electing  their  prelates,  whether  abbots  or  bishops : 
reserving  only  to  the  crown  the  custody  of  the  temporaliies  during  the  va-^ 
csncy ;  the  form  of  granting  a  licence  to  elect,  (which  is  the  original  o( 
our  conge  iTeiUre,)  on  refusal  whereof  the  electors  might  proceed  without 
it ;  and  the  right  of  approbation  aflerwarde,  which  was  not  to  be  denied 
without  s  reasonable  and  lawful  cause  {p).  This  grant  was  expressly  re- 
cognized  and  confirmed  in  King  John's  magna  carta  {g),  aud  was  again 
established  by  statute  39  £dw.  111.  st.  6,  &  3. 

But  by  atatute  25  Hen  VIII.  c.  20,  Uie  ancient  right  of  nomination 
was,  in  effect,  restored  1o  the  erown  (7) ;  it  being  euacled,  that  at  every 
future  avoidance  of  a  bishoprich,  the  king  may  send  the  dean  and  chapter 
hie  uaual  licence  to  proceed  to  election ;  which  is  always  to  be  accompa* 


It)  This  Mslut*  KM  >ner«(uda  tmttiti  wtlecl  where  Iherei*  no  power  lo  njn^.oaa 
br  1  Edw.  Tl.  c  a,  which  enncitd  that  ill  b-rdly  be  reconciled  with  ihe  rtenlom  oTelee- 
buboiilickj  ■hould  tie  doniLiieii  ferinerl;.  It  lion.*  Bui  thidlKtnta  wm  Hnrroeyhi  rrpnl- 
tuit*  in  Ihr  prFHolilr  tliBi  tliaae  electinoa  ■(•  nl  hr  1  Mm.  it  2,  c.  SO.  nnd  nhar  iisiuiM. 
bi  tciy  deei!  no  elecEioni :  but  onlj  b;  ■  vril  IS  Cs.  T.  But  the  biahoprirki  at  ihe  new 
J  mtf  i-rhrr  h»¥e  coloun,  .h.dow8,  or  pr».  foundilion  we™  nlwiiy.  doniliire.  Harf.  C«. 
Knenufeleclion.  I  Sim't  fie.  £,1S3.  Tbi*  Li'».  1  4.  ABnlnare  nil  ihe  iriMhbiihoprielu 
^  ntuinlj  (und  lesae.     For  Ibe  permiuioa    bf  the  S  Elit.  c.  i.    Iriik  Suium, 

•  Bm  Dr.  JotmaoB^  (Mnf  iDswnliBa  iJ  llw  •ffaot  of  ■  <■<«•  '•<*<■  1  Bxw.  3U.  Es 
Mm.  ISIS. 

Vol.  I.  43 


ll,g,™T:C00glc 
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ai«d  with  a  lotwr  misnva  from  ibe  king',. containing  tba  nuiw  of  Um  peno* 
whom  bs  would'  bave  (bom  elect :  and,  if  die  ilssn  and  chaptoi 
[*380]  delay  their  election  abov«  twelve  dxys,  the  'DominRtion  stnill  de- 
volve to  the  king,  who  awy  by  leitera  pat^ii  appoint  such  ponon 
H  he  pleases.  This  election  or  nomiaation,  if  it  be  of  a  bishop,  must  b» 
signified  by  the  king'*  letteta  patent  to  the  archbishop  of  the  province  ;  if 
it  be  or  an  archbishop,  to  the  other  archbishop  and  iwo  bishops,  or  to  fuur 
biabopa  ;  requiring  them  to  coafirm,  invest,  and  consecrate  iLe  person  so 
elected  :  which  they  are  bound  to  perform  iminediateiy,  without  any  appU* 
cation  to  the  se*  of  Ranie.  After  which  tbe  bishop  elect  shall  sue  to  the 
king  for  his  lemporaltiee,  shall  make  oath  to  the  king  and  none  other,  aiid 
shall  take  restitution  of  his  secular  possessions  out  of  the  king's  hands 
only.  And  if  such  dean  and  chapter  do  not  elect  in  the  manner  by  ibis 
act  appointed,  or  if  such  archbishop  or  bishop  do  refuse  to  confirm,  invest, 
and  consAcrate  such  bishop  elect,  they  shall  incur  all  the  penalties  of  a 
prmtmmirt  (6),(d). 

Sit  ii  directed  in  the  form  of  couiwcraling  raiiiidUiani,  Ilocheeier,  LnnJon,  WinchealeT, 

p«.  con  tinned  by  rarioua  ititiite*  tinea  NotHieh.Linaoln,  E!T.ChiBhe>igr.SiliibDn', 

.  (iMnfanDaliiHi.lhilBbnbapwhrnoaDiecnt-  £»Ur,  Baih  ind  Walls.  Wonwarei,  Covrit- 

«J  must  be  lull  ihiny  yean  or  *«e.    Thrra  uy  and  Lichfeld,  Hererord,  LUndBfT,  St.  IV 

■eema  In  have  Ijcen  no  lemiction  of  iKi«  kind  vid'a,  Bunjor,  imd  St.  Aiaph,  and  Tour  fbilndnl 

in  iiKieni  time* ;  for  Bnliap  Godwin  inronn*  tn  king  Hen.  Vlll,,  encted  out  of  the  ruinof 

lu,lhatGroneNevile,lhabmlbRrof  the  earl  d;a*nUe<l  monaaleriei.  vli.  moiiceaur.  Brig 

ofWiir»icHhBkLng-mi.kcr,*MohancellDrof  lol,  Peu-tboiough.sndO.totd,  The  arr.hbi^oii  . 

Otfotii,et  m  tpacopum  Bvmitvfm  cottifcraaa  of  York  hath  under  him  ftirr,  via.  iho  biiibop  ol 

Hf  amD    1455,  vmdi^ti  attneM  laatut  mgiML  thacuuntj  palatine  of  CbeHler,  nevrt]r  croatad 

Avio  dtatJt  l*eO  (,ui  qaod  .7m  nurtn)  uniniiH  lij  king  Ken.  VIII.,  and  anneied  hrhiiniotha 

Anglia  farfuM  ttt  antMarittt.     A  few  ytnn  iir<ihl>j>ho|i  of  Ynrk.  the   countT  palalinc  en 

■fterwarda  he  wu  irantUted  to  the  archbi'  Durtiam,  Carliiie.and  the  lale  of  liaikinMi. 

(kofitick  ol  York. .  HocadoutipurBimiSanai  cd  lolhe  province  of  Y.otk  li^  kina  Hen.  VIILi 

Andrem  in   Smtia,  trchicpinoput  btt  Sizium  but  aereaiernumberlhlaHrebliieiiouiincieiilhr 

ipiartiaK  crtatta  iii,jtitiit  itl!  dutJmm  rjHMco-  bad.  uhich  tine  baa  taken  awaj.    Co.Lir.H' 
pit  itinu  jinlif  lu&un,  ipii  htcunut  artiiifu-        WettDiiaainrwaaoaeof  tbcnewbiahoprkiki 

tepi  Eberactnai  luffraganii  ctturtuntur.    Rt-  craved  b;  Hen.  VIII.  in  EpgUnd  out  of  th* 

damaiut  qijdrm    maracmii.  ltd  fnflra;  Of-  tpvenuca.  of  the  diuoWed    iponaileriet.    9 

ttT«ai  poiiifici,  lairuW  anttntirc.  «f  iUi  Stf  Burn  E.  L.  78. 

lim  lit  mMrvpaUimuu,  ^  prtpur  iretra  imtw        ThaarcUiiiboporCanietbiu;  ia  now  atyled 

SsMo*  ac  AtuliiM  trlla,  Sailsi  plimmM  lietii  ^  numpaliiamti  tt  cronw  lolha  AHxIae :  and 

nl  tapiialit.    Godw.  Comm.  de  Pmeiul.  6D3.  the  uchhieb 

(9)  A  liiahopirtieAconaecniledmulI  Iw  full  Infoblmuu 

thirty  jreare of  »^.    FourthinijaBre  neceaiarj  buhapi,  in  1 

10  conelilutealiithop  01  archhiebap.ai  weltai  «nd  loeiropolitani,  became  ihej  were  ronao- 

■  panon:  fint,  election,  whrdi  reiemlilet  pre-  oniledal  brUinthemetiopDJiaiif  Ibe  proiiooei. 

•cmtfionith•■e^nl»pfi^Mtial^>ndlhUr«-  t  Inai.  H. 

•nnlileaMlininion;  neil  conMCrMinR,  which        The  erchhialuipa  hare  the  litlei  and  alfle  o. 

ranmblea  tniiliiuliiHi  1  and  Ihelaat  i>  inaielli-  graa,  mdmotl revrnndfaihtr  n  Ocd^ilmn. 

lion.  reM>Ribird  tn  indnciion.    3  Salk.72.  An  ^nn^Mct ;  Ihe  bishopi.  J«A  iiu]  RKutf  mtml 

arrhtiinhop  ja  bnwever  nid  to  he  inihnniBd,  jiuJitr  i«  Oad  bv  dnant  firmitiieH.    Tbe  ronnei 

B0(  inaulfed.  tre  mtkresed,  the  latlct  nuraUrd. 

in  ineirnt  timet,  the  areiUMtp  waa  bithop        In  Ireland  ihera  an  four  arobbubopa,  aai 

orer  all  England,  ai  AoMin  wu,  who  ia  laid  •iihieen  biihopa. 

10  be  th«  lirM  aichbiahop  here  ;  but  bthrt  ibe        By  the  Iriih  Ml  17  &  IB  Car.  II.  c.tO.  1 

Saion  cOntiucat,  the   Briioaa  had  only   one  biiboprick  in  Ireland  it  declared  incampaiible 

biahop,  and  not  any  aichbiahop.     1  EoU.  Rep.  wilh  any  eccleaimiical  dignity  or  beiipfice  is 

328.     a  Roll.  440.  England  or  VV.tea. 

But  at  ihia  day  the  eccletiaatical  Male  of        In  Scoiland.  Biter  the  Refonnaiion,  the  n 

Eneland  and  Waloj.  aa  ire  hair*  before  teen,  Uei  of  srchbithop  and  biihop  oere  inimiliioet 

(ante  IS*.)  ii  divided  into  Iwo  ptOTincea  or  in  I5T3.  and  beaiowed  on  oleigymen  ordainet. 

wcbbithnprlcka.lo  urtl,  CuDteibury  "d  York,  membera  of  cnihedrM  chnrthea.     By  in  Oi 

»rJlwBnlyf™rbii*opricka(b*«ideithebithD-  ISM.  e.  1!B.  pretliyierian  church  irwemmwi 

prick  of  Salor  and  Man,  the  biabop  of  whiob  wu  eatabliehed  by  kirk  leiaion*.  prohytprie* 

inaialordorpuliaiDenl).     Each  arohbiahop  proirincisl  aynode,  and    general   maen.hliet 

Bit  within  hiiiiiorince  biahopt  of  aevoral  die  By  net  1806,  o.  i  bithopa  were  reaiored  ;  <n 

aetaa.    The  arohbinhon  nf  CaaterbniT  k^h  In  ISaS/erttbytery  watiMOond  lime  inlnt 

Mdai  him  within  bii  proTinca,  of  ancient  duoad.     By  ast  1662.  a.   1,  pretbylcfy  «w 
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As  ueUtiibapu  tlu  ^ef  of  tha  clergy  in  a  wbolt  province  (10) ;  awl 
tu  the  inspeedon  ATQie  bishops  of  that  province,  u  wall  ts  of  the  inferinr 
-clergy,  and  mny  <j«priTo  them  on  nDioriaiw  cM»e(r)(ll),  The  arelLbiih- 
tp  has  ftlsD  his  own  diocese,  wherein  fa*  exerciMA  epiacopcd  jurifidiciioa 
"%»  in  his  proriiice  he-  exercises  archie piscopal.  As  archbiahiop  ho,  i^ioo 
receipt  of  tfie  king^  writ,  calls  the  biMtopa  and  clergy  of  hut  province  to 
meet  in  convocation:  but,  without  the  king'a  writ,  h>  ctunnot  aMemble 
theni(s).  To  himaUappealsaremadefrofninfenorjuhKUctiona  within  but 
pronace  ;  and,  as  an  appeal  lies  from  the  biahc^  in  person  lo  him  in  per- 
son, BO  it  also  lies  from  the  consisloiy  court*  of  each  diocese  to  hits  erchi- 
episcopal  court.  Daring  the  vaoancy  of  any  see  in  hia  province,  be  is  guar- 
dian of  the  spiritualities  thereof,  aa  the  king  is  of  ihe  tempm^tiea ;  and  he 
executes  all  ecclesiastical  jurisdiction  therein.  If  an  archiepiscopal  aeo 
be  vacant,  the  dean  and  chapter  are  the  spiritual  guardiaus,  ever  since  ihe 
office  of  prior  of  Canterbury  was  abolished  at  the  reformation  (f).  The 
archbishop  is  entitled  lo  [vesent  by  lapee  to  all  the  ecclesias- 
tical living*  in  the  disposal  of  his  'diocesan  bishops,  if  not  filled  [*361] 
within  six  months.  And  the  arohbiahop  has  a  cualomaiy  pre* 
Togative,  when  a  bishop  is  consecrated  by  him,  lo  name  a  clurk  or  chap- 
tain  of  his  own  to  be  pronded  tot  by  such  suffragan  bishop ;  in  lieu  of 
which  it  is  now  usual  for  ih«  bishop  to  make  nrer  by  deed  to  the  arch- 
.  bishopi  his  executors  and  assigns,  the  neyt  presentation  of  such  dignity 
or  b«nefieo  in  the  bishop's  disposal  within  that  see,  aa  the  archbishop  hiio- 
self  shall  ctaooM ;  wbidi  is  tberofore  called  bis  opliott  {u) :  which  optiona 
are  only  binding  on  the  bishop  himself  who  grants  ihem,  and  not  on  his 
successors  (12).  The  prerogative  itself  seems  to  be  derived  from  the  lega- 
tine  power  formerly  annexed  by  the  popes  lo  the  metropolitan  of  Canter- 
bury (id).     And  w«  may  add,  tluU  the  papal  claim  itself  (like  most  others 

Ir)  Loid  EUttil  Ml.  (■)  Cinirtll'a  TMan.  tH.  mMm 

<f)  1  inat.  lia.m.  (v)  SbarlDckofOpUan^^. 

(I)  t  RcU.  Abr.  tt. 


■gun  diipliced  by  pralmCy;   *nd  Gnallj.  bj     oUnr  bubiw.     7^  bi 
k  KU  I6Sg,  c.  3.  nnd  ISOO.  c.  S.  20,  preibjterr     pmled  to  ins  dclanloi 

ituhlishrd,  snd  hiu  tince  eoMinued.      tencB  of  the  «rfihlii«lv 


(10)  The  Htchhiihopof  Canlcrbuiyhilhthi  rnitlui 

pnndanej  of  all  the  cUru  ;  nexl  u>  bim  ihe  banch  laa  we  naum  m  lana,  ae  wm   u  lui 

■rehlnsbonof  York;  nail  lohim  tbc  biitiopof  ol>Ug*d  iDKituniiia  the  judgment.     £drd  Sag. 

'  Landnn ;  nail  to  him  lbs  bishi^  of  Darlwin  ;  Ml.     1  Bwn'i  £c.  L.  3J2. 

nail  lo  him  iba  biihop  of  WinoheKsri  uid  (IS)  Tha   aanwcjuenca   i>,  thai   the   inih- 

^WD  all  the  other  biabop*  of  both  pn>fi]tMa  Uihop  nersroon  hara  iTH^ra  thiin  one  opLios 

ttiei  ih«  uniority  of  ihejr  consoantiun ;  bol  at  ooce  from  thn  aiiine  diucet*.     Tbrxe  oplioni 

if  any  of  iheiD  h*  ■  priTy  eouoMllot  ha  [akaa  beoomt    lb«   priiate   pationage  of  the   aroh- 

B'aea   altar  tha  biahiw  of  Durhim.     Stjti.  31  bisbop,  and  upon  bia  death  are  irHnnmitted  to 

Bn.Vli[.e.l(X    Co.Lit.H.     10u|lit.Ord.  Uipanona]rei,raaeauiivei ;  orlbcurenbitbop 

lad.  48S.  may  direct  bj  hi*  wilt,  whom,  upon  a  Tican- 

Tb*   arshbishop  of  CanlriburT  u  tfa*  fi***  c/t  his  aiECuior  ihall  pnunii  H'hich  diree- 

pMr  of  the  rtalu,  uid  hath  preoedenoa  not  turn,  according  to  a  dsoiainn  in  (he  house  ol 

aa\j  before  all  ih«  other  eleny,  but  aUa  (nan  loraa,  hia  eieoulor  ia  compellubtr  -to  obHerre. 

•Rd  imoipdiitiely  after  the  bbod-ifiyal)  b«fan  1  Bm'i  Be  L.  2£&     If  •  bialiop  dies  duiinf 

■lllhenobililiorthr  Main;,  ai^l  aa  ha  hatli  tha  ih*  laomicy  of  any  benefiee  within  hia  aation- 

pRcpHencaof  (11  the  nobiliiy.an  atao  of  allltia  aga,  the*  pteaentaiion  dtrvolven  lo  the  crown; 

freat  aiS»ra  of  lUtr.     Ood  vr.  13.  as  liktwiia  if  a  biahop  dies  iifipr  an  option  )>«■ 

The   archbilhop  at   Yoik  hath  preosdenoa  come*  racanl.  and  brrnrelheaichliiMliiip  ochii 


if  Uw  inal  blood,  u    reptMaoiaiiTB  ha*  promUd,  he 


tl*a  hrforaalllhe  great  oft ,.  ..,._   .__ . 

Me  tord  chuicellor.     Qodw.  1*.  tlad  to   preaenl   to  that    dignity  or  Drnefica. 

(II)  Ir  the  II   W.  ill.  the   biabop  of  St.  A«ii.  101.     For  itie  grani  of  the  opljin  b)  iht 

Ditvn'a  wa*d«pTiTefl  for  aitaimy.  and  other  of.  biihop  to  tha  archbianop  baa  no  aJEicacj  bej  4a  j 

'  '  t  bald  at  ,ijiiiBbaui  Defors  tha  th*  life  at  tha  biibop. 


■a  t:  Co  Ogle 
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ti  Oiat  encroaching'  mic)  was  prabaUjr  let  up  ie  initallaB  oT  die  impend 
premfatire  called  prims  or  pranarim  pnt** ;  .whereby  the  emperor  eS- 
ercises,  and  liath  immemorially- exercised  (x),  a  right  of  naming  ta  the  6M 
prebend  that  beconms  vacant  after  hia  aceusiim  in  eiery  church  of  the  «B^ 
pire  (y).     A  right  Uial  was  also  ezerciaod  by  the  crown  of  England  in  tht 
reign  of  Edward  1.  (t) ;  and  which  probably  gave  rise  to  Uie  royal  con^ 
/  dies  which  were  mentioned  in  a  fornier  chapter  [a).     It  ie  likewige_(hg 
/  privilego,  ^  custom,  of  the  archbishop  of  Ganterbun,  V>  crown  the  Itiaw 
I   an?  queens  of  this  kingdomTp).  '  And  be  hatK  aJso,  hy  £e'slaltite  24 
I   ITen.  VITK  G.'2T|lIie  power  of  nsnting  dispenstlioDs  in  any  case,  not  coii- 
traiT  to  the  holy  scriptures  and  the  law  of  Ood,  where  the  pope  used  for- 
merly to  grant  them  :   which  is  the  fmndation  of  his  granting  special  li- 
cences, to  marry  at  any  place  or  time,  to  hold  two  liringa,  and  the  lil[e(M)i 
and  on  this  also  is  founded  the  ri^l  he  exercieea  of  conferring  degrees  ( 1 5), 

in  prejudice  of  the  two  uniTersilies  {b). 
["382]  /  "The  power  and  nuthority  Afa  bishop,  beoid^jt^u  ndministra* 
/tlon  of  certain  holy  oniinanoas  peculiar  la  lhatMsrpd.<ir4^r,  consjff 
principally  in  inspecting  the  manners  of  the  people  uid  cleigj:,  and  niinish- 
'uig  ihHmm  order  to  roformntion, liy  ecclesiastjcal  j;eoauiB3.(16).  f  To  this 
purpose  he  has  several  courts  under  him,  and  may  visit  at  pleasure  every 
l>art  of  his  diocese.  His  chancellor  is  appwnted  to  hold  his  cowts  for 
Dim,  and  to  assist  him  in  matters  of  ecclausstieal  Uw  (17];  who,  as  well 
as  all  oihnr  ecclesiastical  officers,  if  lay  or  married,  muK  be  a  doctor  <rf 
the  civil  law,  so  created  in  some  aniveraity(e).  It  is  also  the  bnsincss  of 
a  bishop  to  institute,  and  to  direct  induction,  to  all  ecclesiastical  liviitgs  ia 
his  diocese.  \ 

Archbiahopricks  and  bishopricks  may  become  void  h^.df 
for  sn^  very  groaji  and  noionous  ciinae,  suA  also  ^.xan^ 
signations  must  he  made  to  some  superior  (i^.    Thereforoa  bishop  n 

ft)  (MimMtCttHU-    htptr,  rant.  l.*vi4M.         frmHeH  nitetpi^  t— i  tfm  Jtitirft  teetfUmtnt, 
(ft  l>uiyOTn*  V.SOS.    Mod.UilT.  ifiiCiili.  1.     wrtcM.    Bm.llEdw.L    1  Pryn.  ISM. 
(1)  Rh,  *«.  MbrHL    SaOuu  Bmifm  lf«rl        «)  Ch.  rUJ.M(*1S4. 


"  "f"  F 


(()  SUL  r  ll«.  VUL  c  17 


(IS)  ll  ill  mid  Itul  the  iipchbiihop  of  York  gnei  wtuoh  ■»■  ifotlilleMioD  fnr  ■  i1iii[ii  iiss 

ku  tha  nriiilpge  to  ctdtd  the  qiiecp  couort,  lion  lo  hold  two  liringi,  in  eonfinrd  hv  II 

and  la  U  h*i  p«il»t<ul  chapUin.     I  Bm'i  Hrn.  VIII.  e.  13,  i  33.  ts  Ihs  1w*  uninuniieB. 

Be.  L.  ITS.  rl6)  A  bii)w)>  Ua  ihtac  p*»*n  :— Tat.  Of 

(U)  Whan  tha  doninfun  of  th*  pop*  m»  orainalion,  nhiefa  ba  aniaiTn  oa  hia  cnaas 

ov^Ttiimrd  in  thl«  coantrr^  thia  prcTofatifv  of  (iratkn,  anct  thnahj  be  hmt  aHifar  ofdora.  &«. 

diaprmini  irilh  Iho  eanona  of  ihe  ohii  refa  waa  in  an*  plan*  tlnwigtiaul  ttw  worM.     Sod.  Of 

InnarFrrrd  li|  Ihat  atatoTetollN  arebbiahopof  juriadtclion,  wkiah  ia  limitadand  ooiliatiil  w 

CaDl«tHir;in  all  OiaaainwhiehdimnMlHHi*  hi*  •••.     3nL  Of  adiuaiaiiation  lail  gnran 

wer*  aceuatMurd  t«  be  obuinad  al  Romr  j  bat  Deni  or  lbs  rennuea,  both  which  lui  pjwaia 

hi  eawi  unaceuatiHBrd,  Ihe  mMWt  (hall  l>>  ra-  b>  gaiaa  by  hit  eonfiniMlkia,  aad  inaia  an  of 

frrmttuthrkingandcauDciL  Ttwpopaooald  o|>iiiioi>  (hat   Iha  biAap'i juiAlieibn.  ■•  w 


•  or  Uw  caaM  Palm.   1TX   473.      The   bulnp   < 

nhtn  lb«  arrhhiahap  aloM  haa  aMhariljr  M  chitrahM,    wdahia,    sdmita,    and     hutititM 

4itnrn«i.  hit  diapaiuMwa  with  tha  ranon,  ta  fiitmM ;  eoaliBa,  ampanda.  amonawniearaa 

tn  haU  tan  li'iaia,  auat  ba  Boajfmad  aaitar  fiaata  liaaiteH  lor  lurnaga,  autkM  ptobaiei 

Om  real  ataU  «(  wirii,  «(e.  Co.  Lit.  M.     3  Rot.  Alk  830 

(IS)  Bui  allhoa^  tha  amhhiihop  eaa  eonfer  Poirrn  and  duiiri  inniMFd  in  hiaWifia  in  ^ 

■n  tha  iip(iT»a  aihich  arrtakrn  in  iha  nnirw  paiaiin;  eoniaa.  AF.,b<r  57  6**  1(1.  e.  99. 
sitiei.  fri  Ihe  iiwlualn  of  Ih*  too  unimai-         |I7)  Bniriaa  bin  chancellor,  iha  kialup  bs 

Ilea,  bv  variudK  ada  of  parliament  and  other  hia  arrluleaenn.  dean  and  chapter 

ohieb  an  mm  eilancM  in  w    .  ... 

1  ■■'!  T'h  ^na  -  aa,  loi  inatucB,  Ihoaa  de-  B  Klia.  a>  1. 
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i  but  tba  ktcUwIh^  cab  nsipi  la  dchm  bt»  'Jm 
kimg  htinMlf. 

/  i).  A_d^^  and  ob&pt«r  ye.ib«.iKHUUuLaCilw.biabQPt  tOBsaiatliim  will) 
tbeir  advice  in  afTaira  of  reli^joaj  aftd  alsojn  the  temporal  concerns  ot  lus 
■ae  («pj  When  the  rest  of  the  clergy  were  settled  in  the  several  parUhes 
«f  «ach  diocese,  u  haUi  ioaaet\j  {/)  bean  meDlioned,  these  were  leserred 
fef  the  celebration  of  divine  servictt  in  the  bishop's  own  csthedral ;  sod  tlw 
cbief  of  them,  who  presided  orei  the  rest,  obtaioed  the  name  of  d'xanus 
oc  dean,  being  urDUably  si  first  appointed  to  siqwriittend  U»  cafioiia  or  pie* 
bisndanes. 

All  andent  doans  ure  elected  by  the  chapter,  by  eongt  ittUrt  from  ilio 
king,  and  letters  nisaive  of  recoauaendation ;  in  Uie  same  manner  as  bisb* 
ope  (18) :  but  in  those  chapters,  that  were  founded  by  Ueuiy  Vlll.  out  of 
the  spoils  of  tbediMoIved  mooaaieries  (19),  the  deannry  is  dona- 
live,  and  the  installation  'merely  by  the  lung's  letters  patent  [g), .  [*383] 
The  chapter,  consisting  [tf  canons  or  prebendaries,  are  sometimes 
apfMnnted  by  the  lungi  •anetimesjiy  the  bishop,  and  seme  limes  elected  by 
Mck  other  (20). 

The  dean  and  chapter  are,  as  was  before  observed,  the  nominal  electors 
•f  a  bishopi.  TIm  bishop  ia  iheli  or^nary  (21 )  and  immediate  superior  ; 
and  has,  generally  apeaking,  the  power  of  viailing  theij),  and  corrc<cting 
Ihur  excesses  aad  eaorraitiea.  They  bad  also  a  check  on  the  bishop  at 
eodiiDon  law  ;  for  till  ih*  aiatute  33  Hen.  VIII.  c  28,  hia  grant  or  lease 
wmild  not  have  bonnd  his  successors,  unless  oonfirmed  by  the  dean  and 
chapter  (A>. 

Deaneries  and  prebends  may  bdoome  void,  like  abishoprick,  by  death, 
by  deprivatioD,  or  by  resigoatioo  to  either  the  king  or  the  bishop  (i).  Also 
1  may  here  nuBtion,'  once  for  all,  thai  if  a  dean,  prebendary,  or  other  spiri- 
taal  person  be  -made  a  biahap,  all  the  preferments  of  which  he  was  before 
possessed  are  Toid ;  and  the  king  may  present  to  ihem  in  right  of  his  pre- 
rogative royal.  But  they  are  not  void  by  the  election,  but  only  by  the 
consecration  {j). 

I     III ^archdeaoan  hathan  ecclesiastic al  jurisdiction,  immediately  sljb- 

^•rdinate  to  .tlu  bialK>p,.l&ri)ugIiout  the  whtife  of  hia  dioceae,  or  in  aoois 
psrticnlar  pan  of  it  (32).    He  ia  nsually  appointed  by  the  bishop  himself  i 


i^J\m, 


w.Ka^  *  Uod.  SOD.  8*lk,  m. 


J'?, 


IS)  Sm  ■  ttrj  Iiirnad  doH,  eoDtaiiing  s  til*  iSmb  «nd  ehuplrr  maj  bs 

1  i!.. ,  .,  .   -'--[(,1,,  pmenlalion,  m  mnd  p«n  remlnr.     P»lm.  SOO, 

^  St.  Bargnx,  m  i*  *  ipirltnarrlignllv,  i  m*ii  ei 

'  and  DnbamUnr  ia'lh>  uina 


Co.  LK.  W.    _  y  and  pnbanUiy  ii 


<f        m)  IIm  WAnp    u    gsDCnllj  called  Iba 
'r,    odinarir,  bM  I) 


wich,  WiiKlwtaT,  Durham,  KJ)i,  RachsMei.    _._ , 

Woreealrr.BitdOnltria^aBdfinBawbUkop-  Notifieatioa,  u  it  inclndeiei 

fieka,  vilh  ncir  deananas  and  dnptsn  an-  nl  jadn  who  hai  (he  regular  srdntiuy  iuris- 

neipd,  warecreMed,  Vii.  PMeTis^n|l^  ChM-  dieUon  independepi  oraBoUwr,     I  Am'*  S*. 

ter,  OhKieeMrr,  Brulal,  and  Oxlonl.  .Hmm.  L.Vt.     Ci>.  lift.  344. 

Cs.  U.  as.  n.  3.*  (33)  iranarchdMKniT  be  ia  lh«  gift  <rf  ■ 

(SO)  A  dran  who  a  adri?  aaiaed  of  a  dU-  lariaKa,  tlw  patnn  |.nMnU  to  (be  iHahop,  Kb* 

MbcI  po— atian,  badvao  a!iwili)t«  (m  in  him  a*  innilBM*  in  lika  manntr  ■■  lo  anoTbar  tMoe- 

wcll M  a  biriMp.    1  Inai.'las.     Adeanarriaa  fioa,  and  than  lb*  dean  and  chapier  indiwl 

ifirikaal  pmootiaB  and  not  a  temporal  ene,  Um;  that  it,  after   aone  enieiniMiia*,  plaoa 

>ai)ia(lltk«(haBbt  i^paiMed  by  the  king,  and  bimin  a  ttaU  i^tha  cKbadttl  ehaiefa is  wakh 
•TWbitbap. 
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mhi  balh  a  Mud  of  epiBcopal  authori^,  iiHgiMtl7  d^tfml  fVon  th»  l>nlw)t, 
but  now  independent  and  distinct  from  his  (k)  (23).  He  tharerore  vimM 
the  clergy ;  and  haa  hia  aeparate  court  for  fmniitament  of  offender*  by 
spiritual  censures,  and  for  hearing  all  odwr  caiuaa  of  acclniutical  cogni- 

IV.  The  rural  deane  are  Terr  ancient  offlcCTrof.  dm.  ^hprc)i.(0.  but  al- 
most grown  ouf  of  use  ;  Aotigli  t^eir  deaneries  aiill  subsist  u  an  ecclv- 

■iaatica!  diriaion  of  tbe  dioceae,  or  archdeaeoniT-  ThevseMU 
['3S4]    to  haTfi  been  deputies  ofthe  "bishop,  |riante<l  all  ronndnirXo^ 

ceae,  the  better  to  inspect  the  cond'uct  of  the  parochial  dmrgy,  to 
inquire  into  and  report  dilapiidalions,  and  (o  exanrina  ib«  candidsles  for 
confirmation ;  and  armed,  in  minuter  matters,  with  an  itiferior  degree  of 
judicial  and  coercive  authority  (m)  (34). 

r  V.  The  oaxt,  and  indeed  the  most  nuineTOtu,  order  of  men  in  the  Bytoiti 
/  of  ecclesiasticAl  polity,  are  the  parsons  and  vicars  of  chunlKea  :  jn  treating 
of  whom  1  shall  first  mark  out  the  distinction  between  them  f.  shall  next 
observe  the  method  by  which  one  may  become  a  paraen  or  vicar  ;  alUl 
then  briefly  touch  upon  their  rights  and  duties :  and  shall,  lasdy,  shew 
how  one  may  cease  to  be  either. 

/A  parson,  pefsona  eeelesin,  ia  one  Aat  hath  foil  posaessioB  yf  all  ibf 
rigRts  ofa  parochial  church.  .Jleis  called  parson,  j)e»onj,becanse  bv  hia 
fiERidn  fKe  church,  which  is  an  invisible  body,  is  represen>.ed  i  and  Tie  ta  in 
tdnffieir  a  body  corporate,  in  order  lo  protect  and  dafend  An  righls  qf^^e 
clitirch,  which  lie  personates,  by  a  perpetual  succegsjoa  (a).  |  He  is  some- 
times called  the  rector,  or  governor,  of  the  church  :  but  the  appellation  of 
paf^H,  however  it  may  be  depreciated  by  fhmlliar,  clownish,  and  indiacri- 
minaie  use,  is  the  moat  legal,  moat  beneficial,  and  most  honourable  lilla 
that  a  parish  priest  can  enjoy  ;  because  such  a  one,  Sir  Edward  Cokeob- 
aerves,  and  he  only,  is  said  vieem  seti  per»«nam  weUn»  gwnrv.  |  A  paraoa 
faaa,  daring  his  life,  the  freehold  in  himself  of  dte  paravaage  hoose,  tba 
glebe,  the  tithes,  and  other  dues.  J  But  Aeae  aresometiroos  appropriattd  ;  , 
that  is  to  say,  the  benefice  is  perpetually  annexed  to  some  spihtnid  cerpo-  1 
tation,)eitber  sole  or  aggregate,  being  like  patron  of  ibe  living ;  which  the  ) 
law  esteems  equally  capaUe  of  providing  for  the  aervic*  of  iBe  t^urch,  at 
any  single  private  clergyman.  Thia  canlrivance  seems  to  have  sprting 
from  the  policy  of  the  monastic  ordsra,  who  have  never  been  deficient  in 
•ubile  inventions  for  the  increase  of  iheir  own  power  and  emolumenta. 
At  the  6nrt  establishment  of  parochial  clergy,  the  tithes  <d*  die  parish  wer« 


■•Mang*,wh>T«tirh*ianJdu>kiT*aplaM    jarindietian,  lui*  totallveiamptrmitbape 
in  Ihn  ebair.  >  Wita.  o.  IS.  arof  Om  liiibop,  tnd  Ibadiiihop  ^innM  an 


Nt  liwnW  u  othtr  pri 


14  Cur.  II.  e,  4,  Ihcj  pun  iite  lim  wilt  the  pMnliir  bg  ■ 
n-pnyflr.  ind  dreluv  itw  faiiihop^i  oouit,  h  probibtiion  ahull  be 
Ihtr  prnnin  mlniilled     ed,  hot  it  the  inbdncia  halh  M<  ■  pi 


Iher  BUM  nub-  th«n  ihc  biiliop  uh)  ha  k«n  ■  cDncurrrni  ia- 

nilie  the  Hina  bttan  th*  nrririMry;  but  ihtj  rWioiion.  ■wl  ih*  ffitj  nay  eommrncp  hi* 
•n  iHX  oMigcd  hf  13  Elii-  e.  19 

and  nad  thaSVaniel**.    Wwa. _-. 

An  arcbdeacan  it  ■  mnJMcrial  allietr,  and  (S4)  Bati 

•Mirat  ivruM  to  a*mT  >  rtiurrhnrden  clael-  aniDguiahKt,  if  itaTFrhadaipaniteriiMni< 

sd  Ih  (he  pcnh.     Lord  Rar.  I3B.     The  King  ud  naw  tha  ■rohdaaem,  ■DdehaneellaTol' 

*.  BiaiMp  W~iNibaaMr.  K.  B.  T.  T.  i8SS.  dtotesa.  aiecnlea  Itn  aBiboriiv  fennBtr 

'Sl)  Wlwra  lb*  atdotowBO  halh  a  paenlin  taabcd  to 
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fiitittiuted  IB  a^fburMd  dirision  :  one,  for  the  nae  of  At  biihtm*, 
anoitior,  f(w  maintaining  *tbe  fabric  of  the  church ;  a  ^nird,  for  [*389] 
the  poor  -  and  the  fonrth,  to  provide  for  the  incumbent.  When 
the  sees  of  the  bishops  became  otherwise  amply  endowed,  they  were 
prohibited  from  demanding  their  usual  share  of  these  tithes,  and  iha  diri- 
■ton  was  into  three  parts  only.  And  hence  it  was  inferred  by  the  mnnaa- 
teries,  that  a  imall  part  was  Bufficient  for  the  officiating  priest ;  and  that 
the  remainder  mi^t  well  be  applied  to  the  use  of  their  orn  fraternities, 
(tiie  endowment  of  which  wac  construed  to  be  a  work  of  the  most  exalted 
piety,)  subject  to  the  burthen  of  repairing  the  church  and  providing  for  its 
eonstwit  supply.  And  therefore  they  befged  and  bought,  for  masses  and 
obits,  and  sometimes  even  for  motteyj  all  the  advowsons  within  their  reacK 
and  then  appropriated  the  benefices  to  the  use  of  their  Dwnxorporvtioit 
But,  in  order  to  complete  such  appropriation  effecluDlly,  the  king's  licence, 
and  consent  of  the  bishop,  must  first  be  obtained  ;  becsuae  both  the  king 
and  the  bishop  may  some  time  or  other  have  an  interest,  by  lapse,  in  the 
presentation  to  the  benefice  ;  which  can  never  happen  if  it  be  apprnpriated 
la  the  use  of  a  corporation,  which  never.diea  :  and  also  because  the  law 
reposes  a  confidence  in  them,  that  they  will  not  consent  to  any  thing  that 
■)nll  be  to  the  prejudice  of  the  church.  The  consent  of  the  patron  also 
IS  necessarily  implied,  because,  as  was  before  observed,  the  appropriation 
caD  be  originally  made  to  none,  but  to  such  spiritual  corporation,  as  is  also 
ibe  patron  of  the  church  ;  the  whole  being  indeed  nothing  else,  but  an  al- 
lowance for  the  patrons  to  retain  the  tithes  and  gtebe  in  their  own  hands, 
without  presenting  any  clerk,  they  themselves  undertaking  to,pTOvide  for 
Uie  service  of  the  church  (b).  When  the  appropriation  is  thos  made,  the 
■pproprialora  and  their  miccenors  are  perpetual  ^raona  of  the  church; 
Kod  must  sue  and  be  sued,  in  alt  matters  concerning  the  rights  of  the 
diurch,  by  the  name  of  parsons  (p).  ' 

This  appropriation  maybe  flevered,«nd  the  church  beeomedisappn^riate; 
two  ways  :  as,  first,  if  the  patron  or  appropriaior  presents  a  clerk, 
who  is  instituted  and  inducted  *lo  (he  parsonage  ;  fw  tAe  incum-  [*386] 
bent  so  instituted  and  inducted  is  to  all  intents  and  piirpoaes  com- 
plete parson ;  and  the  appropriation,  beingonce  severed,  can  never  be  re-uni- 
Ind  again,  imless  by  a  repetition  of  the  same  solemnities  [f ).  And,  when 
the  clerk,  so  preacnled  (25)  is  distinct  from  the  vicar,  the  rectory  thus  vest- 
ed in  him  becomes  what  is  trailed  a  sineeare  (26) ;  because  he  hath  no  cure 
<tf  aoulw.  havtag  a  vicar  under  him  to  whom  that  cure  is  committed  (r) 
Also,  if  the  corporation  which  has  the  appropriation  is  dissolved,  the  par- 
sonage ^comes  disappropriate  at  common  law;  because  the  perpetuity 
of  person  ia  gone,  which  is  necessary  to  support  the  appropriatfon. 

In  ihia  maimer,  and  subject  to  these  conditions,  may  appropriations  be 

(■)  Plawd.  Ut-SOD.  (r)  Sliwcara  nUI  itoa  ba  imM  tr  'tka 

(r)  Hot.  MT.  mcuu.    t  Bun'*  Bed.  Uw.  »4T. 

(fl  Co,  Lltt.M. 

(251  The  editor  conceixi  ihit  Lh^rc  i>  no  R.  At.  338. 

«aihorilT  or  reuon  to  luppcHF.  thai  the  ip-  (26)  WhRre**r  «  nclor  and  viciir  iin  pim. 

BtonnaUH  cau  ihui  ereiile  »  >iiiec:ure  rrciar.  aeniftl  «nd  inaiituWd  lo  themme  Iwnelicp.tht 

"  jf  is  •.eu«d  .11  Jul: 


>e  AppTopna 


praunl  his  clerk     prrlj'  citleil  i  linteum.     Bui  where  then 
lliaL  Ihc  Tici        -     --'-----■- —   .i-i.— 1._: ;- 


..  __,  _. '^■nga     oolt  one  inuumbent,  (ho  bentfioe  it 

rrennrds  be  diiKjIied,  and  the  in-     a  aineeure,  though  ttwra  ihcHild  be 


u,g-,-ccT:C00glc 


BOO  OF  THE  RfQHTS 

made  at  this  day  (37) :  and  tlnia  weie  most,  if  not  aW,  of  tha  ■HuopriiriMi 
Ki  present  eKisting  originally  ibade ;  heiag  annexed  to  bishopiicka,  p9-  . 
bends,  religious  bauset^^ay  even  to  nunneries,  and  certain  rojjilary  orden, 
all  of  which  w<ire  spirituiJ  corporations.  At  lb«  dissolution  of  inonastena* 
bysUtutus  27  Hen.  Vni.c.2S,and  31  Hen.  Vlll.  c.  13,  the  appropriationa 
of  the  several  parsonages,  which  belonged  to  those  respective  religious 
houMS,  (amouaLlng  to  more  than  on«  third  of  all  the  parishea  in  Eagland) 
ts)  would  have  been  by  the  rulea  of  the  conunon-law  disappropnated ; 
nod  not  a  clause  in  those  statutes  intervened,  to  give  them  to  the  kijig  in 
as  ample  a  manner  as  the  abbots,  iic.  fonnerly  held  the  same,  at  the  tinw 
of  their  diuitolutian.  This,  though  perhaps  scarcely  defensible,  was  nol 
without  example  ;  for  the  same  was  dope  in  former  reigns,  when  the  alien 
priories,  ihai  is,  such  as  were  filled  by  ibreignws  only,  were  dissolved 
and  given  A  the  crown  {t).  And  from  these  two  roots  have  sprung  all 
the  lay  appropriations  or  secular  parsonages,  which  we  now  see  in  the  king- 
dom ;  they  having  been  aAerwai'ds  granted  out  from  time  to  tJnie  by  tba 

crown  (u). 
[*387]      *Theae  af^ropri>iting  corpgrations,  or  religions  houses,  were  Wfml 

to  depute  one  of  their  own  body  to  perfonn  divine  service,  and  adini- 
nister  the  sacraments,  in  those  parishea  of  which  the  society  was  thus  iba 
parson.  'Phis  officiating  minister  was  in  reality  no  more  than  a  curate,  depiH 
ty,  or  vicegerent  of  the  approprialor,  and  thereforo  called  oicarius,  or  viear 
Hia  stipend  was  at  the  tiiscretion  of  tbe  appropriHtor,  who  was  bowerei 
bound  of  common  right  to  find  somebody,  qui  iUi  lU  itrnporaiiinu,  ejtisci^ 
de  tpmtMolibvt,  dtbeat  respondere  (to)  (28).  But  this  was  done  in  so  scan- 
dahtuB  a  manner,  and  the  parishea  suffered  so  much  by  the  neglect  of  th« 
B[q>rQ[viators,  that  the  legislature  was  forced  to  interpose :  and  accordingly 
■t  is  enacted  by  atatute  15  Rio.  II.  c.  6,  that  in  all  appropriations  of 
churches,  the  diocesan  bishop  shall  ordain,  in  proportion  to  the  value  of 
the  church,  a  competent  sum  to  be  distributed  among  the  poor  parishioneia 
annually ;  and  that  the  vicarage  shall  be  titSiatntly  endowed.  It  aeema 
the  parish  were  frequently  sufferers,  not  only  by  the  want  of  divine  aer- 
rice,  but  also  by  withholding  those  alms,  for  which,  among  other  pur 

Ul  SiJd.  Rariaw  of  Tltb.  e 
ti.  ' 

(l)ltlUl.M4. 

[■)  Sir  H.  Spalnan  {•>(  tithe*,  c  IS,)  mfi,  thwa 

(ST)  li  lurelj  mirbe  qmilioned  whcthsr  apiinqiiiXMNii  UDC*  ih*  ditSQhilionof  nonw' 

■Bch  m  power  anr  lonnr  oiiu ;  il  oinuot  b*  laiic*. 

(uppnud  ihil.  It  Ihin  dsy,  ihe  inhnbitunU  a{  ■        (38)  A  Tioat  (qui  Ticcn  ■ItBiiua  lerit)  wa 

psnah.  wbohiidlMen  Bccuiiomed  lo  pif  Iheir  d  name  not  knovn  till  ih*  reisn  nf  Henry  t)w 

lithsi  to  Iheir  ofRciiting   mianter,  eouM  b*  Tbinl,  tMrorawhieb  the  i«ctar  jHOTidedm  cu- 

•MDpelled  Ul  imnirei  ihein  to  in  scclniuIiRol  nt«Mil  nuinUiiwd  him  by  innrtiilnurMipaiid. 

cnrpomlion,  <a  which  ihey  mi^bi  perlmgH  be  (Sold.  e.  l^  ■.  1.    I  Hen.  Bli.  V13.     Cro.  Jae. 

Krfect  Blrangtra.  Approprintioni  an  uid  to  SI8.)  Beiidci  the  provifion  for  ihe  Ticinga, 
"eorlBinstpd  from  sii  opinion  incultnled  by  hy  w»y  of  chiifgo  iwuing  o"l  of  a  religionm 
the  monks,  IhnI  lilhca  find  oblaiioni,  thnagti  houK,  there  *cn  two  nihtr  moden  by  which 
uyab!e  to  totat  church,  yet  were  nn  erfatiTuy  it  might  be  endon-ed,  fint,  with  lindi  hj  my 
diepoiilion  of  the  danar.  »ha  mifhigive  them,  of  djittement ;  secondly,  with  ■  puree]  or  the 
uihe  reward  of  religioui  lerrice  done  to  htm,  panonage.generslly  the  im^ll.and  mmetime* 
to  eny  pemnn  whsiOTer  ftom  whom  he  reCBiv.  pBrticular  ™ni  of  the  gieit  iithes.  (Gwillim, 
»d  th.'  ier»i«.  1  Bnnf,  Ec  L.  93.  And  lOBO.)  Ttie  .icraga  f-einj  Ibu.  denred  duI 
till  Ihey  liKd  got  complete  pi».e»ion  of  the  of  the  personage,  iio  liihea  can  li'jvt,  bel<ui| 
leienuea  of  ilin  churrh.  ibey  spared  no  ptini  to  the  ricar  eiceiil  thai  portion  which  is  de- 
la  recommend  IheitweJuoi  »  the  laoal  deierr-  «rihed  in  bia  endowment,  or  Khai  hia  pred*> 
uig  objects  of  the  gratitude  and  benefaction  of  opaaora  hare  immenuriiUy  enjoyed,  Mm 
dwpatish.    Tbeia  probably  haie  been  so  new  booM  on  Titbta,  11. 

ll,g,™T:C00glc 
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ioK«,  (be  psymeM  of  tilb^s  wu  orifioally  wiposed :  and  thererora  in  this 
KCI  *.  pension  ia  directod  to  b«  distributM  among  the  poor  parochians,  m 
well  aH  a  sufficient  alipend  to  the  vioar.  But  he,  b»iag  liable  lo  be  re- 
noted  at  the  pleanure  of  the  appropriaior,  was  not  likely  to  inaist  loo 
rigidly  nn  the  legal  sufficiency  of  the  atipand  :  and  ibeiefore,  by  statute  4 
Hen.  IV.  c.  13,  it  is  oidaim^,  that  the  ricar  shall  bo  a  aecular  person,  not 
%  Towabm  of  any  religious  house ;  that  he  shall  be  vicar  perpetual,  not 
remoreable  at  the  caprice  of  the  nwsaatary  ;  and  that  he  ahall  be  canoni- 
eatly  instituted  and  inducted,  and  be  sufficiently  endowed,  at  the  diacretius 
of  the  ordinary,  for  these  three  express  purposes,  to  do  divine  service,  to 
inform  the  people,  and  to  keep  hospitality  (29).  The  endowments  in  con- 
sequence of  these  statutes  have  usually  been  by  a  portion  of  the  glebe,  os 
Isnd,  belonging  to  ^te  parsonage,  and  a  particular  share  of  the  tithes, 
which  the  appropriators  found  it  most  troublesome  to  collect,  and 
which  are  *theTetbre  fienerally  called  privy  or  small  tithes  j  the  [*366] 
neater,  or  predial,  tithes  being  stilt  reserved  to  their  own  use. 
But  one  and  the  same  rule  was  not  observed  in  the  endowment  of  all 
Ticaiages.  Hence  some  are  more  liberally,  and  aome  more  scantily,  en- 
dowed :  and  hence  the  tithes  of  many  things,  as  wood  in  particular,  ue 
in  some  parishes  rectorial,  and  in  some  vicarial  tithes. 
^  The  distinction  therefor*  of  a.pareen  and  vicar  is  thia  :  the  parsu^  haf 
for  tile  most  part  the  whole  right  to  all  the  ecclesiastical  dues  in  nis  parish  ; 
1)Ut'»  TMei-has  generrily  an  appropriator  over  him,  entitled  to  the  beat 
{MSVoTihe  proflxs,  to  wbmn  hs  is  in  effect  perpetual  curate,  with  a'stond- 
ing'salary  (30).  /  Tbou^  in  aome  places  the  vicarage  has  been  consider- 
aUy  augmented  by  a  large  share  of  the  great  tithes;  which  augmenta- 
tidns  were  greedy  assisted  by  the  statute  29  Car.  IT.  c.  8,  enacted  in  fa- 
▼onr  of  poor  vicars  and  curates,  which  rendered  such  temporary  augmen- 
tationt,  when  made  by  the  a[^n>[»iatorB,  perpetual. 

f  The  method  of  becoming  a'parson  or  vicar  is  much.the  same.  To  both 
there  are  four  requisites  neceasary  ;  hojy  orders,  presentation,  inalilulion, 
ttnd  induction.  1  The  method  of  conferring  the  holy  orders  of  deacon  and 

(33)  Fnm  thia  act  vn  1017  iIrm  the  origin  the  iraattiltiM;  Ihcrefbre  lh<  wordi  rrcMrid 

of  the  iiTPieDt  Ticangr*  ;  fnr  txfeie  this  lima  mml  tioiriiil  tithiia  bsTii  no  ilefinite  ligniGm- 

tti*  TJEar  wu  notfaing  mora  liku  *  tamporuy  tioB.     But  grail  ■nd  m»II  tilhea  ua  lechojciil 

eantd,  aDd  ithcn  lh«  churoh  wn*  kppropriatcd  itnat,  ani)  which  an,  oc  oughi  to  be,  eccti- 

to  a  Rionaalery,  ha  naa  genenllf  one  of  their  rately  defined  and  dittinguished  bj  ihe  law. 
•*a  body,  that  ia,  one  nl!  the  ngulu  slargr  ;        (30)  A  vicar.  IVom  what  haa  bean  advanced 

fur  the  minhi  who  liied  HCKwIiaii  nguict  of  bi  the  pnceding  page  and  note,  muat  neci*- 

llwit  retpf Giire  hoTufs  or  loeiFtiea.  weie  da-  tHtilr  hiTe  an  ippropiiatoro'erhini,  oraain*- 

aominaird  rp)!tilai  cleigj,  in  eoti1rw9ittii>elion  cun  reetar.  who  in  aoma  bexiki  li  coniidered 

4Dtb>  parochial  deny,  who  parfonaad  Ihaii  and  oalled  an  appn^rjalor.      Of   beoeGcei, 

■tiniatry  in  the  world  in  kchId.  and  who  from  aome  have  never  been  appropriaipd  )  con**- 

Ihance  nere  tailed  aecular  clergy.     All  the  qnently  in  those  iheracan  Im  no  near.andae 

titheaor  daeaof  the  church  of  coininon  Tight  inoambent  ii  racloT,  and  entitled  ta  all  the 

beloncEo  the  rector,  •>!  to  the  apptopriator  or  duta  oflha  church-    Some^'CTe  appropfialed 

unproprialoT,  who  hare  il«  aania  right!  a i  the  to  aecular  eccleaiaatitnl  eorporjiiona,  which 

rector ;  and  the  ricar  ii  entiiled  only  to  that  tpprt^riationi  itill  eiiat,  except  perliapa  eoina 

nr  what  hia  predereaaors  bare  immomortally  were  appropriated  lo  the  hiinira  of  the  fegulai 

•ajoyed  liy  preacnption,  which  ia  equiralenl  cleriy  ;  all  which  appropriation »,  at  ihr  diaao- 

to  a  grant  or  endonment.    And  where  tfaeie  ia  lutitin  of  otonaateriea,  were  tmnaferred  to  the 

■n  andowRieiii  he  may  recover  an  that  beoD'  crown,  and  in  the  handi  of  the  kingor,hw 

tained  in  it ;  and  he  may  atilt  letajn  what  he  granteea  are  now  called  impropriatinD)  :  tjiit 

and  bii  predecenon  have  enjayed  tnr  preaeiip-  in  aome  apprapriated  churchei  no  peiprliial 

(■on  though  nni  eipieacrd  in  it ;  for  isah  a  vicu  haa  ever  bewa  endowed  ;  in  that  cueiht 

pmacnpcion  amount*  lo  eridHca  of  anndier  affieialiiig  miniHer  ia  i|q>oiDied  by  the  appre 

eouialent  endowment.    Than  BBdawDMCla  pralor,  and  it  sailed  a  pprpalnal  ourata. 
tlieemly  im«t  tfaa  viou  win  ■■■•  nait  of 
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prieM,  according  to  tlift  litoroy  aitJ  Mflon*  («),  is  fbndgit  to  tha  parp<w«  •! 
thea«  CommeRtsrin  ;  nij  ferth«r  Uma  u  IM7  kra  Bar uBory  nqubitea  M 
tnake  a  complete  nanon  m  ricsr.  By  eominon  law,  &  deacon  of  any  ag» 
might  bfl  instimted  and  inducted  to  H  pvannage  or  vicange  ;  but  it  wIm 
drained  by  statnt*  13  Eliz.  e.  12,  iRal  no  peiaon  wider  twenty-diw* 
yvaiv  of  Bge,  and  jit  deaenn^  «rder<,  sltontd  b«  fvaatgntad  to  any  benefice 
with  cure  ;  and  ifh^  were  notordainetl  pHaM  within onayaar  after  hia  in> 
dttction.ha  should  ht  iptv  fatit  dtrprrni  ;  md  now,-by  atuate  13  and  14 

tCar.  II.  c.  ifjjq  person  is  c&paMe  lo  hja^niinpfl  taany  Ki[peficq,.BnleM  b« 
Itath  b^eii  first  ordained  a  priegt(3I} ;  and  then  ba'.Jis>.in  the  lojigiiage  ot 

the  law,  B  clerli  in  orders,  j  But  IE"  he  abtx.ina  ordere,  or  a  licooc* 
■^389]    *to  preach,  by  money  or  comipt  pnotkea,  (whtehseeine  to  be  tb* 

true,  though  not  the  cotnnion,  notion  of  aimony).  the  person  gir- 
Jng  such  orders  forfeits  {y)  401.,  and  the  parson  reoaiving  )0^,  and  is  iBC»> 
paole  of  any  eccIesiBfltietl  preferment  for  seven  years  afierwaJrds. 
(  Any  cleA  may  hc^resented  («)  to  a  pcrttonage  or  vicarage,;,  that  U,  Am 
/patron,  lo  whom  the  adTOwaon  of  the  church  belongs,  may  offer  ^sjj^k 
/  to  the  bishop  of  iha  diocese  W  be  Instituted. }  Of  advowsons,  or  tEarigb* 
of  presentation,  being  a  species  of  private  property,  we  shall  find  a  nor* 
convenient  place  to  treat  in  the  second  pArt  ortheaa  Omimientaries.  .  Bat 
when  a  clerk  is  presented,  the  bishop  may  Mfma  hiin  upon  many  ac- 
counts. As,  1,  If  the  pBtron  is  tscommuniGated,  at>d  ramain*  in  contsmiA 
forty  days  [a).  C^,  S,  If  the  clerk  be  mflt  (6) ;  which  unfiinesa  ia  of  a»- 
▼era]  kinds.  Ftnt,  with  regard  to  Us  pm«on ;  as  if  he  be  a  baatard  (32)^ 
on  outlaw,  an  excomnttmieate,  an  altet,  nndef  age,  or  the  like  (c).  Nex^ 
with  regard  to  hi»  faith  or  morats:  as  for  any  partkular  hareay,  or  vie* 
tbat  is  nahmi  in  se  ;  but  if  the  bishop  alleges  cmly  in  generals,  as  that  b« 
ia  teMstnaticat  iwueteratas,  m  objects  a  fanli  that  ia  tn^buit  prohibitmnt  aenky;, 
as  haunting  taverns,  playing  at  nnlawfnl  ganea,  or  the  like ;  it  ia  mc 
good  cause  of  reftsal  (ij).  Or,  loatTy,  th«  al«rk  n»y  be  nnfit  to  dischargv 
the  pastoral  office  for  wtrm  of  leaning.  In  any  of  which  cues  t&« 
bishop  may  refnae  the  olerh.  Inoaselhe  tsfusnlisfoi  lieresy,  sciiism,  iik 
ability  of  learning,  or  other  matter  of  ecclesiastical  cognizance,  there  th« 
biabop  mnst  giv*  notiea  to  the  jntron  of  such  his  cause  or  refusal,  wlto^ 
being  usually  a  layman,  la  not  supposed  to  have  knowledge  of  ii,  elao  b« 
«aniiot  present  by  lapse ;  but,  if  the  cause  be  temporal,  there  ha  is  not 

bound  to  giv«  notice  {*). 
(*390]        *If  an  actitnt  at  law  be  brought  by  the  patron  against  the  biabnp 

for  refusutf  his  oIaTk,tlie  bishop  niuat  asaign  the  cause.  If  the 
canse  be  of  a  temponl  nature,  and  the  fcc*  admitted,  (as,  for  instance^ 
«wtUwry,)  the  judges  of  the  king's  courts  must  determine  its  validity,  or, 
4s4wiber  it  be  BnffieieM  cBaaa  af  refaoal ;  bat,  if  ^«  fact  be  denied,  ift 
mnrt  be  determined  by  n  jury.  If  the  eaiiaa  be  of  a  spiritual  naiDTB,  {mm 
'boresy,  particiilaily  alleged,)  the  fact,  if  dei^ed,  shall  also  be  detennined 

(Dl  Sw  S  Bom,  KaL  Law.  lot  W  Olinr.  L.  tl  fl.  IB. 

Ir)  Stat. >l  EUi. c S.  M  tRoQ-Abr.iM.  tBM.Ml   aul.llM.a 

(■)  A  IqiBui  rnxj  >]b  h*  imentad J  tM  Hh  e.  >.    T  HIc.  II.  e.  H. 
mne.  Mm  prun'i  onhrt  Ufcn  Hk  wJitMAvk.       (i)  I  Bar-  is. 
I  BSrn.  IM.  (j)  S  Wl  Sll. 

Ml  tlaa.Mr.IH. 

(SI)  By  Msop  34,  M  MS  akd  b«  adnhnd  prim  oil  hsbafbHfinrudMnnqpjrNnaU. 
to-lhaoTdeTefideMMitlll'hvbtnnacy^kns    SBrn'rEn  ^17. 
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^sjat^;'  hrii,  if  Ute  1kii\m  MuAmi  tr  1tmnA,i^  toun,  apart  cortMln* 
Won  and  adTieo  of  IdtWed  dJHnM,  ihaJl  d«*J«^aBflh!iert«y  {/>.  Ifihi 
Muse  b4  Want  tif  l«fimjng,  tbd  btahop  nSfid  rnispetfiFf  in  wtisl  poihu  tiM 
cterit  is  delkili>fii,  but  only  a)teg«  tiMt  k  H  dvfietsnt  (/)  i  for  ;b«  itBUiH 
SEdif.  II.  flt.  1,  If.  13,  isexprMt,  thu  tb«  •xWDiiMion  of  the  fitness  of  a 
penon  ptBtenttA  tA  m  benefice  belonga  ts  Ae  eticteeiaMieal  judfre.  But, 
tieCAine  it  Would  be  tlugMOrir  in  (bia  CWM'to  deimnd  the  KaMn  of  refusal 
IVoirt  the  ordinary,  If  ihrf  pdiriOn  were  boend  t«  abide  by  tfie  (letermlmtiett, 
l^ho  hu  already  (franMnced  Ms  dietfc  Mfll ;  ibeMftfrei  if  the  bishop  re*' 
tatta  the  clefk  to  be  Mhiur  sftjJMiM  th  Umtmhtta,  the  coun  atull  Write  (o 
the  meirafKiKttfti  td  riuetMrinti  Mm,  Md  sMiiff  ^m  qtMbAeaikMia  j  which 
eerljfieate  Of  fife  ftiichbiihoff  i^  Am\  (A).  /- 

/■  ir  the  btiliop  iMth  tKf  o6j«etM)iU(  bm  nAnitt  the  pMoiTe  pKaentbtkni, 
ihe  etetk  w  adntittedi*  Mext  \^\m  MsMMd  by  httn*  which  ie  a  kind  Of  ifr* 

'    ggtiturg  of  the  Hpjj^usl  part  of  ^  bmefiM :  for  b^  hwtltuttdii  Hte'raTe 

■  rffte  sMii  of  tiit  pai'iali  is  rtffiirtrtB*  fo  ihe  clm/ge  of  iha  cterfc./  Wheil 
rvrciifiS  i^stllBteifj  he,  besides  tffe  ubIibI  Ti^nM,  tak«8,  if  requireil  by  lh« 
bishop,  an  Oath  tif  {M^pefiMl  rmi4«nee  (39) ;  for  ^  Maxim  of  law  i«,  thai 
Vkatiui  noH  liAhet  bieoHMH !  atid,  M  the  nOfl^KMMeiice  ttf  the  apprapriaion 
was  die  ctfuM  of  (he  p«r^iu»l  enMbliahmettt  of  tie«rdg««<  A«  law  jadguii 
Very  irflpropef  Ibf  theirtfo  defeat  the  end  of  (helrMmsiMiition,  uxtby 
«hSeAc«  (Q  create  (tis  v«^  mleehlefri  which  they  wertt  ^^imed  *te  [*39l] 
femedy :  esfwt^lally  u,-  if  any  pMihs  we  to  ufee  frmn  pmtlng  In 
a  (fiiTXie  wid  \Wiag  H  A  dlritviree  ftt>m  Ae  pariah,  the  apimipriaior,  who  it 
tbe  real  nafabrt,  hna  nndoubtedfy  die  eldet  title  to  ihewi.  When  the  ordi* 
ttxry  la  alscy  itie  patron,  odd  tirtifet't  the  Hvinf .  the  prMentation  and  inati~ 
Anion  aft  otto  amf  the  MiM  ae't,-  and  A<m  called  a  collnlon  to  a  benefiee. 
By  institution  or  cotlarion  iha  churisl^  la  Aill,  ao  Aat  theM  cait  be  M  freish 
f)re«entatioti  fSl  aftmbef  racftmiy,  at  teM  In  the  Qitee  of  a  eomnton  pMron  ; 
bat  iTie  eht)A:fa  ia  net  full  ag^M  the  kin^  till  indaetieti :  ob^,  eten  ir  a 
defk  is  hfslituud  itpHH  flie  king's  preeeMation,  the  <rowU  may  Hittfne  it 
before  indoclion,  and  ff^seiH  anoth«r  elerk  (0.  UpMi  iAalifutiOfr,  ateo,  th4 
0t«rk  nfft^emw  on  Ae  patMMge^hooaci  and  f^obe,  md  take  the  itibel ; 
Imt  he  cutnot  grtM  Of  let  tiiem«  or  bring  *ft  MtiOn  ft>r  tbeai^  tilt  ladM- 
itM.  > 

if^uc^y  ia  performed  by  a  mandate  from  the  biahop  to  the  archdeacon, 
who  usually  issues  out  a  precept  to  other  clergymen  to  perform  it  for  him. 

f  It  B.don?  by  fivine  the  cterK  corporal  poaseasion  of  the  church,  as  by 
holding  the  nng  of  Uik  door.,  toUing  a  beli,  or  the  like.;^nd  ia  a  form  re- 
^ired  by  law,  with  intent  to  give  all  the  parishioaers  due  notice,  and  sutfi- 
eient  certainty  oT  (Aeir  new  minister,  to  wboai  their  titlns  are  ta  be  paid 
This  therefore  ia  the  investiture  of  the  temporat  pan  of  the  benefice,  as  in- 
fiiiution  IB  of  the  sjHriuwL  And  when  a.  clerk  ia  thus  presented,  institut- 
ed, atld  Indoeted  into  a  f<eet(HT,  he  ia  then,  uid  not  before,  in  fuU  and  com- 
plete poasessionrand  is  caHfid  intawpeTMitd  mptfSonata,  at  parson  impar- 
Miree  (A)^ 

Tbe  rlgbta  Of  a  partoa  or  vicAr,  In  hit  Othea  and  ecdeiriaBtied  dues,  f&l) 


1/iifaa.Mt. 


sibp-M  iu*.m. 


MCa.Litt 


.ft. 


NaweridraM  lot  NUitMf  iW  aaw  iH<d>M  Ur««(->90.  i6.«>naaiWi  «M 
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more  pn.peilj  under  (h«  aecond  book  or  theie  ConunenurieB :  and  u  t» 
his  duties,  they  ire  priocipallf  of  eccleeiasucal  oofitizance ;  those  onljr 
•xcepted  which  are  laid  upon  him  by  statute.  And  thou  era  indeed  •• 
Dunieroiu,  that  it  ia  impracticable  to   recite  them  here  with  any  lotra- 

able  conciaenoaa  or  accumcy.  Some  of  them  we  may  remat^,  as 
[*392]    they  'ariae  in  the  progreaa  of  our  inquiriea  ;  but  for  the  rett  I 

must  refer  myaelf  to  aucfa  authora  aa  have  oompited  treatises  ex- 
pressly upon  this  subject  (I).  I  shall  only  just  mention  the  article  of 
residence  (34),  upon  the  supposition  of  which  the  law  dc^th  style  every 
parochial  minisier  an  incumbent.  By  statute  31  Hen.  VIII.  c  I2,peTmnt 
wilfully  absenting  tfaemselres  from  their  beiiefices,  for  one  month  together, 
or  two  months  in  the  year,  incur  a  penalty  of  5i.  to  the  king,  and  5l:  to 
any  person  chat  will  sue  for  the  aame,  except  chaplaias  to  the  king,  or 
others  therein  mentioned  (tn),  during  their  aitendaoce  in  the  household  of 
such  as  retain  thom  (35) :  and  also  except  (n)  all  heada  of  houses,  magi*- 
tratea  (36),  and  professors  in  the  univerailies,  and  all  students  under  for^ 
yeara  of  age  residing  there,  bona  fide,  for  study.  Legal  residence  ia  not 
only  in  the  paijish,  but  also  in  the  parsonage  bouse,  if  there  be  one  ;  for  it 
hath  been  resolved  (a),  that,  the  statute  intended  residence,  not  only  for 
terving  the  cufe,  and  Ibr  hoapitality  \  but  also  for  uiainiaining  the  house, 
that  the  aoceessor  also  may  keep  hoapitality  there :  and,  if  there  be  no 
parsonage  bouae,  it  hath  been  holden  that  the  incumbent  is  bouod  to  hice 
one,  in  the  same  or  some  neighbouring  parish;  lo  answer  for  the  purpoaea 
t£  residence.  For  the  more  effectual  promotion  of  which  important  duty 
among  the  parochial  clergy,  &  provision  is  made  by  the  statute  17  Geo. 
III.  c.  53,  &>r  raising  money  upon  eccleaiasticsi  benefices,  to  be  paid  off 
by  auntjally  decreasing  instalments,  and  to  be  expended  in  rebuilding  or 
T^uiring  the  houses  belonging  to  such  benefices  (37). 

We  have  seen  that  there  is  hut  one  way  whereby  one  may  become  a 
parson  or  vicar  :  there  are  iBai^.WEauub}[.]Klu£b,g3ejnay  cease  to  be  so. 
/I.  Pjr  l^aaf^l  2^.0^  cep9ion,,iu  taking  another  beneS^e.^^For,  by  sta- 
(  Uite  21  Hen.  VIII.  c.  i:^,  if  any  one  having  a  beneSceorSl-  per  annum, 
or  upwarda  (according  l«.i  the  [M-esent  valuation  in  the  king's  books]  (p) 
accepts  any  other,  the  first  shall  be  ^judged  void,  tmless  he  obtains  a  dia 
pensation  (38),  which  no  one  is  entitled  to  have,  but  the  chaplains  of  the 

(n  ThoeinTBrynumennii;  ballherearafeur  (m)  Stit.U  ff an.  VIIL e.  If.  nilML  TULe 
which  cui  b*  nlM  an  wlih  ctnttniir.    Anwnf    tt. 

~   '  up  GHwm'ii  Csdci.  I>r.  num'i  Et-        M  Stiit,  U  HsD.  VIll.  c.  IL 

.   liipaliUilwlDndfclhanwitafDr.       .[>)  Cm.  Cw.  4M. 
Witaon,  bm  canpUvl  by  Mr.  Flu».  ■  bwiltKr. 

(M)  Btatatu  67  G.  ID.  e.  >B,  vhteh  itanta  (n)  Tba  atauiti  ST  O.  III.  a.  W,  alio  |in>- 

4aM  not  sxtsDd  to  Inlutd,  nUin,  iinon|«i  viJei  at  psu  l«n(th,  and  in  daiiil,  for  buiM. 

elhcr  thing!,  to  enrorcing  the  reiiitsnCB  :f  in;,  n-huitriing,  or  repairing  pmonaiit*  boiun 

(pirinial  wraona  on  their  henellcea  in  ihe  cia»«i  iDwitioawL 

(3B)  "Hw  king  ean  giia  a  Ksenn  to  Ui  (38)  Bui  boOt  th*  Hring*  moat  hara  con  al   - 

ehaplaini  (br  noD-ramdenoc,  avcn  whiliil  thej  nuh ;  and  Ihe  lUiaia  txpnaitj'  ainpu  dna- 

do  notaitand  hii  hoiiaahold;  bul  the  chaplaina  aria*,  irehdeaoonriei,  chanaB&arahipa.  tna- 

of  nohlemen  are  onlj  eicand  diirinc  ihatr  inrpnhipa,  ehtnterthipa,  prohanda,  ami  na*- 

•ctonl  ittanclance'  npon  ibeir  loida  nr  udiat.  cure  reatariei ;  ■  ditpenaatiac  in  thia  eaaa 

3  Buni'j  Ee.  L.  290.  onn  only  be  mmed  lolmid  oiw  hroefica  man, 

I3S]  Vii. :  the  chanceHor,  vioe-chanmllor,  eioept  to  clerlu.  who  are  of  the  prirj^onn- 

™mn.li«ary,  dontora  of  tha  chair,  (l  •-  doclora  oil,  who  may  hold-throe  by  dinpeoiaiion.     Br 

loed  lo  preaida  in  Iha  pnblic  achoola.)  and  the  eanori  law.  no  perkon  cnn  hnid  ■  arnoad 


(cadan of 'aeniM* ;  uid under thi* deaoription     incomputilila  henetica  vithnit  k  di  , 
Mitii,  can  pmfeaaan.  claim  aa  exenwluia  (ran    and  in  ihat  case,  if  ibe  tirai  i<  under  PJ.  pi 
■MtdaBB*.  lUHi,  it  isaofarvoiddMt  the  Dalnm  DW1 
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sing  (39)  mad  rthen  therein  mentioned,  tho  brethren  and  the  snaa  oTloTda 
•nd  knights  (40),  and  doctare  and  bachelors  of  divinity  and  law  (4.>  \.  u^ 
wutted  by  the  umversities  of  this  lealm.  And  a  vacancy  thus  madd,  for 
want  of  a  dispensation,  is  called  cession  (42).  3,By  consecration;  for, 
M  was  mentioned  before,  when  a  clerli  is  promote(rio~a  LTshop-  -^'  ' 
rick,  all  his  other  'pTefeiments  are  void  the  instant  that  he  is  [*393] 
Qonaecrated.  Bnt  there  is  a  method,  by  the  favour  of  the  crown, 
of  holding  such  livings  in  eommendam.  Commtnda,  or  eteitna  eomme»dat»,  , 
is  a  living  commended  by  the  crown  to  the  care  of  a  clerk,  to  hold  till  a 
proper  pastor  is  provided  for  it.  This  may  be  temporary  for  one,  two,  or 
tbree  yeara  ;  or  fierpetual :  being  a  kind  oi  dispentiatioii  to  avoid  the  va* 
cancy  <d'the  living,  and  is  caJIU  a  comrnemJa  Muerv  (43).  There  is  also  a 
temmendff  recipert,  which  is  to  take  a  benefice  dt  novo,  in  the  hiabop's  own 
gift,  OT  the  gill  of  some  other  patron  consenting  to  the  same ;  and  this  ia 
the  same  to  him  as  institution  and  induction  are  to  another  clerk  [q).  [  4. 
BYreaignation.)  But  this  is  of  no  avail,  till  accepted  by  the  ordinwy ; 
inlo'whose  hands  the  resignation  must  be  made  (r)  (44). .  5.  By  depriva^ 

If)  Bob.  1M.  tr)  C».  Jmc.  1)8. 

■■Dl  inothn  cimk.  or  Uw  biihop  inir  dapriTa ;     bunnetdid  nol  lH 

S ■!«'[".          .  ... 

tn(yi™n'7di«p«in«liooimaThold«ny  num-  lawt.  and  bncbelo™  of  the  law  CMOn."     B«- 

bar  of  bcnrhcM.  if  Uwy  ■>•  (II  undrt  61.  pa  fare  the  refomulion,  dagnei  wen  aa  frefluaai 

■m.  eicrpt  the  lul,  aiid  then,  by  a  diipansa-  in  the  cuiun  law  u  in  the  ciril  law.     Huay 

lian  under  ihe  atntule,  he  mar  bold  one  mora,  were  gndualva  at  ulro^ta  jnrw  or  n^mwoaa 

Br  the  41>1  Oman  of  1(103.  th«twalifTue«ia  raim.    J.  U.  U.  or>Hn(  wriwfM  ifieiiir.  li  itiU 

moat  not  be  father  diiUni  froin  each  other  oammon  in  fareigD  uniiaraitMa,      Bui   Hca. 

than  thin^  mileii,and  ilia  (lenun  olitainini  IhB  Tlll.in  IheSTtbrearof  hii  raign,  whenha  bvl 

inane  of  IheuDireniiit*.     But  the  jiroriaiDni  Biodate  lo  ib«  nDifeniiy  of  Cimhnilge,  id 

of  ihia  rfuv>n  are  not  anforc^  or  reifarded  to  mi^  ^fotiir  aafnt  tipiMkt  Uetio  mjvrr  ewtt 

tlia  temuonl  court*.     SSt.ff.B6S.     tiea  nou  iika  uh  pMHJiew.  ■«  sb'fiui  ogwrnmit  ani£i- 

14,  p.  fA.  tifw  Aana  graJitm  *Iamttm  in  MiuLt  lUnu  jvh 

(39)  Tbenumberoflheohiiplainiiorihaklni  paUi|!ni  iBKimiU. iniC la  ntuii la fxultnin  or*- 
wid  rojal  funilv.  who  mnyhave  dupenaalian*,  matnatarpavumada.  Slal.Aoad.CMil.  p.  137. 
i*  anliRiiWd.     An  archhlihup  amy  Utb  nthx,  li  ii  piDbihla,  thai,  u  lb*  mdm  time,  Oiford 

■  duke  and  liisbop  aii,a  mamiiia  andrarl  n>e,  reeeiipd  it  limiiar  prohibition,  andthnldcgrBaa 
•  TJacount  four.  The  chancellor,  a  baron.  Mid  in  canon  taw  havearer  aiace  bean  diacDnliau- 
kniglit  of  iha  farter,  threa ;  a  dueheaa,  auicb-     ed  in  EiiHiand. 

lontaa,  eounicn,  and  haroneaa,  Iwini  widowa,        (43)  In  tht  caao  of  a  ceaainn  under  the  ita- 

tarj,  dean  of  ih«chiip«l.aniner,  and  the  maater  to  chevecond  Eiring.^thai  :he  uiron  may  take 

sf  the  rallA.  two.     The  ehief  jualiee  of  king'a  tiolie*  of  it,  and  prrienl  if  ha  pieaaca;  bal 

bnEli.iuKlwardenofcinquapona,one.  Thaaa  there  la  great  rmaon  to  think,  that  laps*  will 

ehapiunaonlyAac^Nniaadiapeiiaation  under  not  incur  f ram  tha  tima  of  inaiitution  a|tiMl 

If  one  panon  baa  two  or  mDreof  IheH  titlaa  lapae  will  inoar  riwn  iba  tine  of  loduelim 

-  cbaracren  united  in  himaalf.  he  oan  onlj  unlbODt  iwtioa.  S  WiU.  300.  3  Bidt,  1S04. 

tafaiin  thr  number  of  ohaplain  limiud  to  hia  (13)  Tb«M  canmwndania  are  now  aeldoia 

huheiil  dsgm ;  and  if  a  iwbleinan  reUin  hia  or  narar  (raniad  to  any  bnt  biibopa ;  and  ia 

full  number  of  cbapluaa,  iw  orn  of  Iham  can  Ihal  0«a«,  Iha  biahoii  ia  made  oominendaEory 

b*  dincharnd,  ao  that  uuMbar  aliall  I*  ap-  of  iha  lienafics,  while  he  coniinuaa  biihop  oil 

•oiBied  in  hia  riMa  <liirlng  hi*  life.     4  C:  W.  aoch  a  dioeeae.  ■■  ihe  objwi  ia  to  make  it  aa 

The  king  mar  prnani  hia  own  chaplain*,  L  *.  addiiiou  to  ■  aniall  binhnpHck ;  and  it  would 

waiung  ehaplaina  in  otdinair,  la  any  nuatbar  be  unreaannabla  to  pan)  ii  lo  a  biahnp  for  bi* 

•f  living  in  ihnfift  of  the  cmWn.  and  rven  lifr.whn  mighlhe  tianalatedaAetwaidi  tooaa 

m  addhlMI  to  what  thei  hntd  upon  the  pimen-  of  the  richeat  icei.     See  an  accnnlof  the  pm- 

tMion  of  a  mhjMt  wilhoat  di<p«n<ntHHi :  bnt  ceeding*  in  Ihe  greal  cane  of  eommpndnnw, 

■  kins'*  i^hun  hetitg  heneAerd  by  the  king,  Hub.  140,  and  Caliitr'i  Be.  Uiit.  2  vol.  p.  710. 
aannol  aflrrWBidatnke  altrinKfrom  a  (utijeeE.  (44)  It  aeam*  U  Be  clear,  that  the  bi^p 
•m  by  adiapenaalionncaDrdinglathe  •taluie,  may  refuie  to  accept  a  miimMinn,  upon  ■ 
.%t».  I  SmO.  IBI.  auffieient  Dauaa  far  hi*  rafuaal ;  hut  whelhei 

(40)  lliii  pr  Tilege  ia  not  anjiiTed  bf  th*  he  can  merely  at  hia  will  and  plaaauie  refiiaa 
^inr'  '  nd  BBS  vt  a  baraoM,  lor  Um  rank  of  Id  aaoaat  a  — 'f"'"  wilboat  any  canM,  »r* 
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So*/ fHtJur,  IM,  by  spUfwcfl  iadtnwry  in  tb«  «caleu«gtipa]  cfnUm  ^ 
land  svffici^nt  cause4  ajlowel  by  the  cDnimOD  Ihw;  •uc1|  MAtttuniJerjW 
Ifteaapn  or  fBlnny  (f).  pr  caiivicu<»i  of  other  infamoua  crinie  in  iji»  king'f 
coiirts  ^  (or  ))ent*y,  infidelity  (f )i  pOM  immorality;  and  Ap  Ute  :  or,  9dly, 
in  purauuice  o(  d>V«t>t  foaai  atatutes,  which  d^djue  t^^e  benefics  vgid.  fnQ 
fome  non&aeanpe  pr  aeglect,  o(  else  toine  iiia|efei4aoce  or  icnn)^  :  »s,  I^h 
simony  (u);  for  ^mintaipins  ^"y  doctiixi«  in  derogmion  of  thq  Hiog's  fU" 
premacy,  or  of  (he  thiijy'nifl*  articHee,  oj  of  ibe  book  of  cprnnwn-pr&yer  (p)  ■ 
for  Tiegle£ting  after  iiiwjtution  to  re*d  tW  JifW  aud  artjcjea  in  the  djuicb, 
9r  m4]£»  the  d^cWa^n*  Againct  popvry,  or  i«Jfae  d>e  ai)juraiioD  oath  (v)  j 
for  using  nny  other  form  of  prayer  ihjii)  the  liturgy  pf  the  churph  of  Eng- 
land (r.) ;  or  for  absefiting  biinatBlf  sixty  daya  in  one  year  from  a  benefica 
belonging  to  a  popiph  patron,  w  which  fiia  clerk  waa  presented  by  eithei 
of  the  uoirersitiea  (y) ;  in  »11  which,  and  umilar  cawf  (*).  ti»  bfuisficf  i« 
ifiofaeif  void,  wi^out  any  forniai  aepten^o  of  depiivation. 
'  Vt.f  A  curate  is  thi»  l9Wefit  degrcje  iri  the  church  ;  being  la  the  aawf 
'  si^ie  that  a  vicar  was  iurmerly,  an  officiating  t^mOprary  ministM, 
[•394]  instead  of  the  proper  incumbent.  )  'i'hough  'there  are  what  are 
called  pfr^Auii  curacies,  where  all  ihe  tithes  are  appropriated,  and 
no  vicarage  endowed,  (being  for  aome  particular  reuoua  (a)  exemptod 
from  the  statute  of  Hen.  IV.)  but,  instead  thereof,  such  perpetual  ourate  14 
appointed  by  the  apprppriator.  With  regard  to  the  other  apeciea  of  curates, 
they  are  the  objects  of  some  puticular  atatuioa,  which  ordain,  that  such 
as  Serve  a  church  during  its  vacancy  ahall  be  pnid  auch  stipend  aa  the  ori 
dinary  thinlu  reasonable,  out  of  the  proHts  of  the  vacancy  ;  or,  if  thai  be 
|tat  au/fipient,  by  the  successor  within  fourteen  days  aAer  he  takes  poasea- 
aion  {by:  and  thai,  if  any  rector  or  vicar  nominatea  a  curate  to  the  ordir 
nary  to  be  licensed  to  serve  the  cura  in  his  absence,  the  ordinary  shall  aet< 
tie  his  stipend  under  his  hand  and  seal,  not  exceeding  iOl.per  annum,  nor 
leas  than  iOl.  and  on  failure  of  payment  may  sequester  the  profits  of  tbe 
benefice  (c),  (45). 

{')  t>TBr.  108.    Jei*.  II*.  (rl  SM.  I  Elh.  e.  1. 

(I)  ntLAhr.  tlLTrliJ.H.  (r)  BlU.  I  W  anill.t.lt. 

(■I  WU.  U  Kill.  c.  1.     II  Aiw.  r.  It.  (I)  «  Rap.  W,  M, 

(•I  1  B«ni>>  Enl.  Uv,  4ar. 

i*)  SUi.lSHen.Vlll.c.  II. 

(t)  Sttt.  llAlUl.lE.f;E.  Itt 


lb*  u»  of  th*  Biahop  of  LoadcHi  iu)4  FjrroW,  Bea  3  Bm,  304,  ud  Ihe  opiniow  of  tb 

Ika  juii^w  in  gmanl  duliiKdloaiiiw*rwlM-  ji>dgM  in  Ctiwuffci'a  I^m  iff  Ww),  thomli 

Iher  ■  Inabop  wh  conipallihla  Id  maatat  ■  »•  ill  npuHcd. 

■ignnlion:  ene  thauglA  b*  WM  cooi^UblB  bf  (M)  IL  saa  fmiiri  ia  IflOS,  b;  asiioa  n 

WwiiinaiM.if  ha  did  nMahciraaaoianlcauaa;  Out  irabiabop  ordaiaaanT  pcraim  not  panidi 

and  another  obMi¥ed,  if  ha  nould  not  ba  cnn-  ad  with  iooe  •ocIraiaMis*]  pnfareimt,  aic*f( 

pellnd.  ba  miffhl  pmeni  any  ioaanihaiii  from  ■  fellow  or  ehaplaia  of  a  roUega,  or  a  maatat 

Mceptin:  an  Irin  biihnpriok,  m  bo  km  sta  of  aita  of  flra  Taan'  ataaf  nf.  who  lies  iatha 

r^cepl  alHihopriok  in  Ireland  till  ha  haa  ra-  miiienitr  ■!  fiia  own  aipanae,  ha  rinll  an^ 

ngncdaUbiabanafioea  in  England.     Bntlurd  part  him  till  he  ahall  pnfar  him  la  a  liTiaf.     ■ 

•'  Tilt*  i*  BtUad  ■oowwhu  loo  bmadlr ;  bj  L^Wd  bj  atat.  ST  Qao.  IIL  c  U.     Tha  |hrhi> 

pmcmling  in  maiidamiu,  tlM  pirtf  ii  not  in  auma  are  yerj  aunwiwii,  tha  anope  of  Hmm 

all  cBiei  necaia^rilj  ercludad  fiwn  brinfipg  being  to  gi**  th>  oumM  •  right  to  comHS*^  ' 

•mn.      See  1   P.  Wm*.  U1,  and   ;   Cam.  tioo.  by  sajr  oT  (lipend,  oul  of  tha  pfaeta  id 

MS.     Error  woiild  lip  an  ihejui  ■•     ■        -              ....... 

^  lb*  ooun  oa  Ibi  i^iijitr  or  ion 

t  Thf  i(ipH  RTit*  mmM  if  wvoi 
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isKndr  ecctAsiafitical  o^enatv'Ham  t^commen law  takes  notice:  and 
that  principally  to  aasiat  the  eccleBiastical  iuriBdicUon,  where  it  is  deficient 
iji  powen.     On  which  olTicen  1  shall  make  a  few  cursory  rsmsrkS' 

Vll/'C^rchwardent  u«  tliQ  gmtrd^a  or  keepers  of  the  c^ifrc)i,  an^' 
representaiiye5^gr  tlier^eJy  of  ike  pa{ishJ[<:jJ461.  'they  are  sometimes 
appointed  br^  the  mioister,  sometimes  hy  the  parisQ,  sometimes  l^  both  to- 
other, aa  custom  directs  (47),  They  are  take*,  in  favoifr  of  the  churcbi 
to  be  for  some  purposes  a  hind  of  corporation  si  (he  oomnioa  law ;  that  ia, 
they  are  enabled  by  that  iwme  to  hi^va  propenv  in  giMKls  aod  cliattels, 
U>d  to  bring  actiooa  for  them  (18),  for  the  use  ana  pTolU  of  the  parish  (49) 
Yet  they  may  not  waste  the  church  goods,  but  may  be  rsraoved  by  the 
parish,  and  then  called  lo  accouat  by  action  at  the  common  law  ;  but  theiv 
is  no  method  of  calling  them  [o  account  but  by  first  removing  them ; 
for  none  can  legally  do  it  but  those  who  are  put  in  their  place. 
*Ab  to  lands,  or  other  real  property,  as  the  church,  churchyard,  [*395] 
&c.  they  have  no  aort  of  intereai  herein  ;  but,  if  any  damage  is 
done  thereto,  the  parson  only  or  vicar  shaU  have  the  action.  Their  office 
also  is  to  repair  the  church,  and  make  rates  and  levies  for  that  purpose  : 
but  these  are  recoverable  only  in  the  ecclesiaatical  court  (50).  They  are 
aleo  joined  with  the  oversems  in  the  care  and  nnintenance  of  the  paor(&l). 


Scale  ftom  soma  recior  or  Tioar,  nromiaing  lo  pinner  in  ■  home  of  Inde  in  nni  eiemrn,  it 

rasplo;  th«  rindidaM  for  order*  bond  &U  u  a  ibe  haime  of  buiincu  be  inlhepsriib.    I  Hua, 

car»le,  and  lo  gninL  him  m  certain  sflownnce  Srp.  379.     1  B.  &  Cteii.  178.183.    ZB.&C, 

tiU  he  otaaiaa  Mmf  eccle.-iiaLinil  prcfermenl,  322.     Alieni.  P.piiti.  Jew.,  infanta,  nnd  per- 

or  shall  be  nmoviid  fnr  lome  biult.     And  in  i  •oni  convicted  of  relotiT,  m  diiquililied.     1 

ou-wberelhereclorofSl.  Ann'.,  Wulrnin-  Uxgg.  Rep  10. 

■tet,  gm»e  iuch  ■  title,  ind  slleiward.  di«mi.».  (<T)  2  Atk.  8S0.     2  Sin.  I'M.     1  V»ni. 

«d  hia   cuniU  wiiluiuE  uiigfimg   anji  cauie,  S6T.     Gut  where  tbera  ia  no  atuh  cumom,  the 

the  curate  lecaTereH.in  anartionofatiunipait,  eleetion  intial  be  according  to  the  dittclion* 

tlia  aame  salary  for  the  lime  after  hii  diimii.  of  iha  canoni  of  the  church,  can.   B9,  90, 

■ioo  which  he  had  leceived  1i«fcre.     Ceuv-43T,  which  direct,  that  all  churchwarden*  or  queil 

And  when  (ho  rector  had  vacnled  Si.  Ann"*,'  men  in  ereij  pariah  ihall  be  ehoann  hy  Iha 

bj  accepting  the  living  of  Rocl.dile,  ihe  cu.  joint  conaent  ol  the  miniiuir  and  the  pari*h. 

r«te  broiighi  aniithei  action  lo  ircover  ht»  sa-  lenen,  if  it  may  be ;  but  if  ibey  csnnoi  agree 

Ivr  lintie  ihe  rw^tsi  Irfl  St.  Ann'*;  but  Lord  umn   luch  choice,  then   the  miniaTer   ii   to 

Hanxfield  and  the  court  held,  ihat  thai  iclioo  chc-oiie  one, and  Iheparishiorwra  another;  aiid 

could  m*  be  Diaintwneil,  and  that  Iheie  litle*  wiihuiit  >uch  joint  oi  aeveral  chuice.  nnna 

■ra  only  binding  upnn  UuMe  who  civl  them  ahitl    take    upon  thenuclTSa  lo  be  church 

■  while  they  eoniinueincumbetiia  in  tho  church  waidena.     Gila.  Cod.  S*l.     1  Sira.  HS-    3    " 

for  which  luch  cunt*  ii  appointed.     Dai^.  Slia.  1240. 

137.  If  Ihe  parun  or  ricar  wbo  h*a  by  cuaUun  s 

Nb  ounUarniniWerougltfioperlbmi  the  tight  lo  cWne  >u  churchwarden  be  under 

Aniea  of  any  church  beliire  be  hai  oUaioeil  ■  aenience  of  deprivilion,  Ihe  right  of  choiaiiia 

iaancc  fmni  Ihe  biibop.    S  Bam,  SB.  both  reaulu  w  the  pariahionert.     Cnrlh.  I  Iff 

(46)  Their  dutiei  were  oiigin»lly  JonHned  The  parwm  cannot  ijitermeddle  in  the  choic* 

lolhvcareartheeccleaiiitiicarpropenjof  the  of  Ihat  churchwarden  which  ilia  the  right  of 

pariab.  oier  »hich  Ihriy  aicruiaei]  diacretio.n-  Ihe  pariiLionen  by  cuaton  lo  elect.     3  Sir*. 

ary  po»er   for   upeciGo  uirpoaea.      1   Hag(.  1045.    Under  ibe  word  narsog  a  cuiMe  it  in- 

173.     With  reipect  to  Mho  are  eitempi  from  eluded,    !  Slra.  1848. 

■erviBg  Ihe  oSoe,  all  pxera  of  the  realm  an.  (4S)  See  Cm.  EMl.  149,  ITQ. 

Oitm.  815 ;  ao  are  alt  clergymen,  0  Mod.  140 ;  [4B)  See  Withnell  ».  Ganham,  6  T.  ff.  aOA, 

ncmberBD(parlianieat,Gilii.  Cod.SI5:  piu-  where  Lord  Kanian  den  to  i  hat  in  legal  lan- 

tiaiiul  bamMere  and  atlomiea,  Coni.  Dig.  liL  gauge  churchwarden*  are  a  eorporalii-n. 

Ro.Rep.  (SO)  Bulnawhy  alat.53G.  1I].47.B.I37, 

urgAina,  ineara  under  101.  are  reoorarabla  before  two 

eaobert,  juatire*. 

Die  399,  (SI)  Tb«r  are  b| 
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They  aw  to  levj  ^  !\  tbilUilS  forfeituTjp.Qn  all  juch  as  do  Bflf  teggb^Jg 
cRurchon' Sundays  and  holidays)  anil  are  empowere.^.to  keen.sii  persons 
orderly'  wWTe  ffiere  ;"TO  wLich  'enfl  ll  TiaS'theenTield  that  a  cnurchwardea 
may  JOstiT^'  tie  pulling  off  a  man's  hat,  vitbout  being  guilty  of  either  ao 
assault  or  trespass  (e).  There  are  also  a  multitude  of  other  petty  paio- 
chial  powers  committed  to  their  charge  by  divers  acts  of  parliament  ( /) 

yilXt  Parish  cIerl(Bj  and  sextons  ^2),  are  also  regarded  by  the  common 
law,  as  persons  who  have  rfeeTidlSs  in  their  ofTiceB  ;  and  therefore  ttinugh 
lh«y  may  be  punished,  yet  they  cannolTie  deprTved,  by  eccleaiaaticat  cen- 
aures  {g)  (53).  T^e  parish  cleric  was  fonneily  very  frequently  in  boty 
ordera,  and  some  are  so  to  this  day.  He  is  generally  ajipointed  by  the  in< 
cumbent  (94),but  by  cuatom  may  be  chnsen  by  the  inhabitants  (55) ;  andi, 
if  such  custom  appears,  the  court  of  king's  bench  will  grant  a  mandamus 
to' the  archdeacon  to  swear  him  in, 'for  the  eatablishment  of  the  custoni 
urns  it  into  a  temporal  or  civil  right  {A)  (96). 


■f  u> 


(f )  1  RoIL  Abr.  m 
irchnideiu,  >t  Ui«  ml        w  On,  Or.  M> 
Dr.  eua,  Ut.  CJhml, 


lis.  c.  3.    Thar  ware  ueiBntlj   tli«  lal*        (S3)  In  Simigt,  TTB,  it  h*d  bmn  delemin. 

i>Ter»cni  of  Ins  gxxir    1  Nol.  i  ed.  3.  nole.  ti  olhrrKiie ;  but  in  Ihp  iitmt  book,  94!,  Ibe 

Tbt  65  Ota.  US.  c  13T.  *.  S.  proUbita  charch-  coon,  wban  pr«n«i  wiih  iheir  own  autbiriiT,' 

wirdani.  oTaiuon,  ind  penou  haiinj  th«  uid  it  ku  a  butjr  opinian.  into  which  ihif 

mtnsgameni  o!  the  poor,  Irom  bsinc  eoBcrgm-  vrert  tnntportad  b;  Ihc  enonoitj  of  the  csbb, 
ad  in  coiitiBCt«,&e.fgr  the  mpplyinj  for  their        (M)  By  >Hil.  SB  O.  111.  c.  131.  t  29.     Tho 

own  profiU  gnods,  dec.  for  lb*  uh  of  the  poor  clerk  in  even  churnb  and  ohapel  built  iiiuier 

or  wnrkhouM,  &c.  under  the  hMrjr  pciwlty  of  lULuM*  G8  0.  Itl.  a.  45, 59  G.  lit.  c.  134.  ahall 

lOOL,  unlni  tceniliaile  of  i«o  juiticpi  be  l«  (nnually  ippointed  by  the  miniiter.     Bj 

obuineil.  dco.     Sea  the  euei  on  this  act,  S  Car.  SI.  it  ■eeni  ihit  ha  ii  choMn  by  Ibe  par- 

Hoore,  166.    8  Taunt.  239.     S.  C.    5  B.  &  aon,  vicar,  ot  niniiitBr,  far  the  time  beiag; 

A,  33B.      I  B.  &  C.  TT.'S.  C     3  B.  &,  A.  the  choic«  to  be  aigniGed  to  the  pariahiOnen 

145.  the  Sunday  following  luch  choice     Aild  hia 

Aa  lo  Doatiada  b^  Iha  ehurohwirdana  and  appotnlount  need)  not  be  in  writing,     I^fi. 

ottnetn,  for   lodging  or   eniploTini  of  the  434.  ' 

pflbr,  ace  45  Gen.  Ill.e.54.  a.  1,  S.     Bjr  D        [5S]  SeeCi 

Gpo.  III.  e.  3T.  nhnrchwardenl,  lor  paying  the  13  Rep.  T 

poor  oLberwiM  tban  in  bwful  moneyrare  to  nua  Wairen.  ['oKp.  3T0. 

forfeit  10  the  poor  aot  l«t>  than  lOi.  nor  more  -   (50)  The  paiiih  elerkg  of  London  are  ■  rerr 

than  SO*.  ''  ancient  fnleirily,  fomicHy  incoipotated    by 

(6!)  From  the  nM  worda  ifcefn.  mgmltnt,  the  name  of  [he  FratemitT  af  Si,  Nirhiilaa. 

■      '  ,-....,  ..  They  n-ere  reincorporated  ny  chertcr  9  Ja.  L 

ie;  men,  ana  not  1«11,  and  aoma  yeara  afierhm!  a  licent*,  hj  a 

ti1Jahewn,5(r.ll5,iDandainuagneatDnatarB  drciee  of  the  SIht  Chamhet,  for  kerpiDg  ■ 

than.    3  Bat.  Air.    And  women  nay  be  a«-  printing  pre«,  for  Ihejiurpoae  of  printing  lb* 

.  torn.    See  Sir.  1114,  where  it  wa)  i>c!Judgpd  billa  of  mortality.     The   charter  enjoinaiT 


bAd  by  Cnntlaa.    Lady  Btoughton  wai  keep- 
er of  tbt  galfhouae ;  and  l^dy  Peckiniton,  weekly  tdiriateninu  and  Ixiriata  in  the  reapee* 
ibeanppoeedaiithumaof'Tbe  Whole  Diily  ttte  pariihea.    Ttiia  cnnipany  is  railed  lb* 
«f  Mm,"  waa  litrnia  aiid  lo  be  the  returning  MaaterWardeiwand  Fpllowihipoflha  Piriah 
offloerof  Aileaboiv.    And  it  will  ba  obrtoua  Clerka  of  the  Citiea  of  London.  Wenminater, 
diat  a  female  may  lie  aheriff :  Anne,  iwunteaa  Borouih  of  Soolhwark,  and  KllrflB  oot-pariab- 
of  Pembroke.  UorHl,  and  Uontgoniery,*Btaa  ea.     Fnr  mora  eoocen  '  -  '   -■    '     - 
bareditiuy  aheriff  of  W*atoiai«lai)d  at  th«  m-  neral,  e«niuh  Mr,  Ty 
aiiaa  with  Ibe  judce*  no  thi  bendk.    Hmg.  Ct.  Burn'i  Eec|e*i*aticat 


reportinn  weekly,  on  eiery  Tuesday,  by  four, 
aftemaiitt  changed  to  turo  o'clock,  all   tk* 

iied'rSi 

t  P.ri.b 
"o'f  K 


t:  Go  Ogle 


or  FBReoNs. 


CHAPTER  XII. 
OF  THE  CIVIL  STATE. . 

/      The  lay  pari  of  hia  majesty's  uibjecta,  or  such  of  th«  people  u  are  not 
I  oompreb ended  unilei  the  deDoiuiBatioii  of  clergy,  may  be  divided  into  tbie* 
diatiaci  slaiva,  the  civil,  the  mililary,  and  the  maritime.  J 

'  That  pari  of  the  imtion  which  falls  under  our  firat  ana  most  conprebtrit- 
wve  ditiitioii.  the  civil  state,  includes  all  ordeni  of  men  from  Uie  highest 
nrfileman  lo  thn  meanest  ipeasaht,' that  are'noliacTu^e^  ui>^eV  eilLet  our 
tSmit  djvUiun,  of  clergy,  or  un^r  one  of  tlje  iwp.  latter,  the  mililary  and 
fiSmime  stales  :  and  it  may  somoiimcs  Include  individuals  of  the  other 
iSfStf  orders  ;  since  a  nohleman,  a  Itnight,  a.genileman,  or  a  peasant,  may 

.  feSmc  either  a  divinpt,R,^ldie^,,or  a  seaniBn,.; 
{  The  civil  alate  consists  of  the  nobility  and  the  commonalw.  '  Of  tbs 
noSnity,  ihe  |ieeirage  of  Great  Britain,  or  lords  temporal,  as  lorming,  to- 
gether with  the  bishops,  one  of  the  supreme  branches  of  the  legislature, 
I  have  before  sulTicieHlly  spoken  :  we  are  here  to  consider  them  according 
to  their  several  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  sra  de'rired  from  the  king  as  their  ' 
fountain  (a):  and  he  may  institute  what  new  titles  he  pleases  (1).     Hanc* 
it  U  that  ail  degrees  of  nobili^  u»  not  of  equal  antiquity.     Those  now  in 
use  are  dukflSj  giarquesses,  carls,  viscounts,  and  harous  (i)  (2). 

/    "l^A  (ZiJiEe,  though  he  be  with  us,  in  respect  of  hia  title  q(  no-    [*397] 

'  bility,  inferior  in  point  of  antiquity  to  many  others,  yet  is  aiipetior 
toalT  of  ihem  in  rank ;  his  being  the  Ant  title  of  dignity  after  tlie  royal 
fimilyTe).^  Among  the  Saxons,  the  Latin  name  of  uukes,  duces,  is  very 
frequent, 'and  signified,  as  among  the  Romans,  the  commanders  or  leaders 
<tf  their  annies,  whom,  in  their  own  language,  they  called  Iwiwbbs*  (J) ;  and 
Ui  the  laws  of  Hsnry  I.,  as  translated  by  Lombard,  we  find  them  called 
Jterelochii.  But  Bl\ei  the  Norman  conquest,  which  changed  the  milit&iy 
polity  of  the  nation,  the  kings  themselves  continuing  for  many  geneTX- 
tions  dukex  of  Normandy,  they  wmdd  not  honour  any  subjects  with  the  title 
of  duke,  till  the  lime  of  Edward  III.,  who  claiming  to  be  king  of  France 
wid  thereby  losing  the  ducal  in  the  royal  dignity  (J),  in  the  eleventh  year 
^  his  reign  created  his  son,  Edward  Uie  Black  Prince,  duke  of  Curuwall: 
and  many,  of  the  loyal  family  especially,  were  sderwards  raised  to    hd 

(■I  4  Iiul.  SU,  (c)  Cirndsn,  llTlIan.tHI.  OrAnci. 

(S)  FOTlbsottsbHlvrOHMtntM  •ntbanwtt-        wniutiip|iw*nllr<toriTe(l(romth<uinsnigt 

taMUiltiaUnd'.iMMi.SMdHi'aTVIu^Aawir.    of  dnkai  In  Uut  coiin^'  B«ia.  tj'r."ui>n.  S.  1, 1« 

(1)  No  litl«  o(  Dobiljnr  esn  be  named  br  inromu  o*,  thai  •'  iilviui  a  ^ear  1>prore  Edwiri 

tfae  t.  S.     Contl.  An.  1,  BecU  7 ;  oor  bj  u;  111.  wurned  ihs  Me  of  king  ol'  Pniuw.  ha  in- 

■tatf.     'd.  f  10.  trnduced  a  nc*  order  of  nohililj.  to  Inflatn* 

(!)  A  aupcnor  degree  i>[  noMtiir  doe*  not  tbe  mililary  anlaur  and  ainhltiDa  of  hia  earia 

rMioiuish  ihs  inFerior,     E  IniL  S.     Com,  Dig.  and  baron*,  lij  craa'ling  hin  eldrii  aon  prinoa 

Dunitr.  B.  6.  Edwaii!  duke  of  Camnall.     Thia  waa  doM 

(1)  Com.  Dig,  DiinitT,  B.  S.     9  Co.  40.  a.  with  great  Mitmniiv   in   Tut)   pirliameM  M 

Thia  nnler  of  nnl.ilkT«aI  created  brFora  Ed-  Waatminaler.  March  IT,  A.  D.  ISST."    HpS 

■■nliaaoinedtiwtiilebrkingatFranea.    Ifr.  Hi*t  6  loL  139.  Sro.  aditioa. 
Untiy,  in  kia  aioelksDt  hiataiT  of  Englaad. 
Vol.   I                                       44 
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Skr.  honour.  However,  in  the  reign  of  Qneen  Elisabeth,  a.  d.  I572(«], 
the  whole  ordei  became  utterly  extinct  ^  but  it  wa^  revived  &boiit  finjr' 
years  afterwards  by  her  successor,  who  was  remarkably  prodigal  of  h^ 
nonrs,  m  the  person  of  George  VilUen,  ivk^  Xif  Buckingham. 
/  a^jV  maryuejfjf,  marcfao,  is  the  QCXtdEBfee  of  niAjIitv.  HjaJlffice  ifll- 
/  mnjlj"  wajjfor  dignity  and  duly  were  pever  sejiaraied  hy  our  ancestors) 
lo'gii^ri^  (he  frontiers  and  limiis  of  the  kingdoBi  ;  which  were  called  the 
marches,  from  the  teuionic  word,  tnoTche,  a.  limit  :^  auch  as,  in  particuC^ 
irere  tbe  msrcfaee  of  W&les  sod  Scodand,  while  each  centinued  to  be  an 
enemy's  eoumry.  The  persons  who  had  eottHHsnd  there  ward'  called  kuda 
marchere,  or  marqiieMefl,  whsae  aolAori^  was  abolished  by  statute  37 
Hen.  VHI.  c.'  27,  though  the  title  had  long  before  been  made  a  mere  en- 
Agn  of  honour  ;  Robert  Vere,  earl  'of  OiiwA,  being  created  marques*  of 

Dublin  by  Richard  U.  in  the  eighth  year  of  his  reign  [f). 
[*398]  /    *3.  An  tarl  is  a  title  of  nobility  so  uicient^  that  its  original  caa* 

not  clearly  be  traced  out,  'i'faus  nmcb  eeem» tolerably  certeio ; 
that  agiQng^ the  Saiuihs  they  were  called  j-Mj>>-— ^  ytr"  fljfr  nr*"!  "jg- 
ntfying  the  same  as  sr.nior  or  srrialor  among  the  Rumans^j  and.  also  gtkir*- 
men,  hecaiise  they  h^  eacb  of.thfiin  the  civil  ^vemment  of  u  several  di- 
vGwiroV'sbire.  J  On  the  irruption  of  the  Denes,  they  changed  the'  name  la 
eirlea,  which,  according  to. Camden  {g),  signified  the  same  in  their  Ian* 
guage.  In  i.Atin  they  are  celled  etimitts  (atiile  first  used  in  the  empire) 
from  being  the  king's  Httendants  :  "  a  aoeielate  nomen  sumpaervnt,  regei^enim 
talet  s\bi  assoeiofi'  (A).  ^After  the  Normftn  conquest,  they  were  for  acwne 
time  called  counU  or  amntees,  from  the  French ;  but  diey  did  not  long  re- 
ttin  that  name  themselves,  though  iheir  shireS'are  from  thence  called 
counties  to  this  day,  /The-nHmes  of  earlt  or  comtet  is  now  become  a  mere 
title,  they  having  nothing  to  do  with  the  government  of  the  connty  ;  which, 
aa  tuis  been  more  than  bnce  observed,  is  now  entirely  devolved  on  the 
eheriff,  the  eari's  deputy,  or  viee-eomeg.  In  writs  and  commissions,  and 
other  format  instruments,  the  king,  when  he  mentions  uiy  peer  of  the  de- 
gree of  an  earl,  usually  styles  him  "  trusty  and  well-beloved  cousin,"  an 
appellation  as  ancient  as  the  reign  of  Henry  IV.  who  being  either  by  hia 
wife,  his  mother,  or  his  sisters,  actually  related  or  allied  tA  vrety  earl  the* 
in  the  kingdom,  artfully  and  constantly  acknowledged  that  connexion  in 
all  his  letters  and  other  public  acts  ;  from  whence  the  ueage  has  descend- 
ed  to  his  succeesora,  though  the  reason  has  long  ago  failed. 
/  4-  The  name  of  vift-comea  or  viscount  waa  afterwards  made  use  of  M 
an  arBitrary  title  of  honour,  without  any  shadow  of  office  pertaining  to  itj 
^  Henry  the  sixth;  when,  in  the  eighteenth  year  ofhis  reign,'lie  crealetl 
John  BeaumiHtt  a  peer,  by  the  name  of  Vlseomt  Beaumont,  which  was 
the  first  instance  of  ttte  kind  [i)  (4). 

/     5.  A  baron't  is  the  moei  general  and  univensl  title  of  nihility  ; 
[•399]  /  for  origin alTy  every  oop  of  the  peers  of  superior  Tank  'had  aha 

M  CtmJtn,  Brimi.  Hi.  OrJimi.  SPrtnMB,  Glm.       it)  Britmn.  HI.  Or^tumM. 
lei.                                                                    (1)  InnDml.  l.a.a.   nM.ti,c.s. 
<nil»i«.». lilllmi,*.  ^_ 

(i)  BuiihapMf,  if  no  heinigbi  bedeenwd,    nwl-*''!''   winta;   " tjusd^m   jmA'i* 

Senr  Ht  in  pirUntnent.'b;  tcuon  tfau  hii    menli  da  gnUK  aiu  ipeciuli  et  ci  certa  icieit- 

I     i|(|iciimcnt  DuuUu)  arenlc  him  a  peerwiiboiil  G1ouce*t*rel  oardinBlii  Wintui  ac  cBieniiun 

tiuiii  u*«nl  faiUd,  and  il  waa  not  rrpeatetl;  doaiinorUDi  apiritualinm  M   teaiporaliiun  ia 

loc  the  ncn  pnirDl  cceBiiao  wai  of  Sir  JoOe  pM^iansBM."   Set.  Par.  fl  H.  Tf.  p.  1,  D.  li 
Cuniirall.  In  wIioh  paieni  occun  tli«a«  ra*  ^  _ 
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or  PERSONS.  Wi 

■  bwooy  mBtK*i_io_^f  <(dwf  tiiles  (*)  <9).  Bat  U  b«A  wnMiifiiBS  h»p, 
fmed  iBil,  when  m  iincienl  tJaron  birili  keen  raiwd  lt>  h  nfrw  (lj>gra«  . 
of  peeragv,  in  (he  ccnirM  of  t  f«w  generatipD*  the  two  (ides  have  despeuJ' 
•d  differently  ;  one  pMrhtfM  to  the  male  deBcciMl^nte.  the  ffthei  U>  the  heirs 
gMMia] ;  irherel^  the  aaryiMD  ox  oih«r  atipprior  tjU«  huh  subeiele4  wiLhful) 
«  barony  ;  and  tbeM  ere  also  modwp  instanM*  whpre  earla  and  yieupupi* 
h»ve  been  created  without  annexing  a  barony  lo  ih«ir  otiiei  bAnoLjrs  :  ao 
4tui  now  the  rale  doth  DQt  bold  uoiveraally,  VM  all  peerji  a^e  berow.  The 
Kuinal  aad  aniiquiiy  of  banmiDB  hse  oceMtixW  great  inquiriea  among 
OUT  Engliah'anLiquarie*.  The  tsoet  probable  opiaion  aeema  to  bsi  th»t 
ihey,  were  the  swne  wMi  our  preaenl  loidji  (^  mutora ;  lo  which  the  nwpe 
of  courtTaron  (which  ie  the  lord'e  couit,  and  incideot  U>  every  manor,) 
giTea    BOiM    oowlenanes  (6).     It   may    be  Cf^leCMxl  from  King  John'a 


(5)  Ml,  ChriUiin  girw  lh«  following  in-  (Iw  ite«»i«u»lly  produMd  A*  Inwerfcom*  ■( 

tanMing  nsM  : — Al  ibi  ijm^  priha  eopqusM,  paAiaatein),  iku  iBUvducul.  t'a.  ■  diTiiiun  of 

tlw  temporal  oobiljiy  caniiH«l  gnly  of  nili  the"e  leiianu  inui  ^reaier  ind  Issier  b.row  : 

tnd  h«rorv  ;  unA   bf  whutAver  n^hl  Iho  earli  fty  king  Jt^n,  in  hJA  tnitg»a  ehnr/a.  drHar^i^ 

nd  iha  Blind  nlsrgyiMbiB.lluiI  tima  nj^  /anantmnnmrriv^WpuiBpiw.iTiiivpiM,  lA- 

btVB  imtnilAd  Uui  gta«&  QounciJ  of  the  nuion,  ^h.  coiru^  ff  aajvu  ooron/i  re^u  tigiiloHJH 

it  abundnntly  sppeBn  thai  ibev  iirier»vii*  "'  J"'  ''lov  nailru.  if  jrimtrrta  facicmni  luniniD- 

biH  iftDT  tha  iwmjua^,  wsalth  wai  ihr  onlr  n^  'Jo'n.  4v-     Sc  Bl'  Mag.  Ch.  Juh.  p.   If. 

aobilily,  u  Ihare  was  litlla  pcricnnal  property  iL  does  not  appear  thal^eTcr  h-ui  Hvonnincri 

al  Itiaf  tkiQ*,  and  a  rifht  to  a  aeai  in  pnTLiiun«nt  ithat  eoiuTitutad  a  gr^er  haron.  nnd  il  pro- 

tni  Milircly  IMnWinl,  or  doMmlxl  upon  tbs  bthly  wai  lefl  le  %ir:  king's  dwctaliiui  in  deiar- 

Imufa  of  JanHed  prop«r*y'     Erer  aine«  tha  mine  :  and  no  gr«a(  inconrenipnre  coiilil  hnv« 

inuwdiaUlr  Br  nadialdT  of  the  kiagithxt  if,  who  had  not  tha  honour  of  Iha  iiing'a  Inilvi 

•itbcr  or  tha  king  hjroielj,  otof  •  Wnaiu  of  iha  would  bare  uW  In  eStct  wa*  eijiiirulpm,  a 

kinc.  or  ii  rajght  be  ster  t«a  or  niore  iittMn-  genpral  lummoni  from  the  ihETilT.     Uiit  in  ihis 

feuduliDn*.     And  it  wu  aUo  a  general  priiid-  .agcond  period  lanyn  Imgin  tn  br  diarpiraldeil, 

pie  in  the  leuiUl  ayatein,  ih»i  eiery  lesajit  of  and  pamoHi  were  nuirfnuwad  to  Ihe  porlianicol 

land,  nr  land  owner,  had  both  a  right  and  obli-  by  wril.  »haheld  no  lands  of  the  kin|.     Iliia  ' 

plionuatleadlhecourtorhiiiaiinedialoiii-  continued  lo  ba  The  caae  till  Iha  Dihof  Rirh. 

pcrior.     HfBce  aierr  tanani  itt^iit,  i.  e.Ihe  (I.,  when  the  pnctireof  oreaiingprata  by  let- 


lan^nl  of  Ihe  king,  w^  ai  tb*  a*ma  tim* 
lied  and  bound  lo  attend  the  kiiic'a  con 
paHiKment,  being  the  gi*a*eoun  faanm  of  tha     ofthe  hnuaehold  tn  Rich.  II. 


bound  to  aftend  the  king'a  court  or         In  ihat  year  John  dp  Renuchamp.  nl 

_.   L..__.t -in  Unmof  tha     of  the  hmiaehold  tn  Rich.  II.,  wan  rreal 

inDTKiddenr 


T  here  to  enlarn  far-  in  tail  null  ;  and    aince  that  time  poemjea 

mcipleaoF  the  feudal  hare  lieen  erested  both  by  unt  nnd  palrnt, 

- -■-  jf  peerage  ;  lait  wiihout  anj  re(wid  in  leanre  or  aatal*. 

aunt  which  Sel-        Tho  king'a  premgitiva  of  ereiilinf  pron  by 

an  of  hia  Tillea  palenl.  may  aeem  a  great  inroralion.  oi  a  vio- 

h«  ITIh  SHrtion,  talioa  oTlIwi  onriAal  prinfipleo  of  ihe  ]tyateif»; 

i  moat  aatiifne-  yet  il  ia  one  ofihOM  grrat  channi  which  are 

iiidea  the  time  |»oiluped  at  ihalirat  t^agpnlladaTintion  from 

arioda :  1.  Krom  ihc  lomier  priotice.     For  ihnu«h  tliiJi  iirere- 

of  the  reijin  of  gHtire  wm  not  grastml  to  Ihe  king  by  ibe  vi- 


m»  cill  briefly  abndge  the  aceouni  which  Sel-  Tho  king'a  premgiiiva  of  ereiiling  pron  by 

nf  Honour,  o.  5,  beginning  al  Ihe  l?lh  eeotion,  talioa  of  ilia  ongiltal  prinfipte*  of  llip  Byatem; 

~  ipa  the  cleiir*ai  and  nwat  aatiifne-  yet  il  ia  one  orihOM  grrat  channi  which  are 

n  be  found.     Hm  diiidea  the  time  |»oilupad  at  ihalirat  t^agenllailaTint: 

.....  .    ,       .■    ptire'   _.   .._     ,    ,  

inc  John.     3.  Frow  that-tin*  to  tli*  llthsf  pnaa  aulhorily  of  pariiiuDaBI,  yet  il  wa<  ob- 

[icturd  IL     3.  From  itikipeiiadia  the  liaie  uinwl  Inr  ila  •uiiieaoaiuie  :  for  I   have  J«en 

a  ia  vriitfi;,  rhioh  may  now  l«  eitended  to  tMuieit  V  Mr.  Tawnahcad,  the  Winditit  he- 

the  prejHnt  linw.     tn  Ihr  £rmt  parwd,  all,  wku>  raid,  a  geniLeoan  welt   aopiainiod  wiih  ihia 

.    liehf  asy  quaoiily  of  Uod  oT  the  king,  bod,  aubjeel,  iW  patent*  of  nobility    in   ancient 

without  diatiociiiin,*  right  lo  beaviBatanrdlo  limsa  iff nemlly  Malrd,  either  ihal  the  peient 

parliament  ;    and    thia    right   being  oonHned  wap  granled  hy  Ihc  aaaent  of  parJininctiT.  nr,  tf 

tclth  to  ihe  kingV  lananu,  of  enpaeiiaeiica  granted  in  the  racation.  they  atnied  ^iicb  ape. 

aO  IM  peer*  of  parliamant  during  thai  pa-  oial  reaaoiii  why  the  pear  wii*  ereiileil,  ai  it 

riod  aatby  rirtu*  oflenurB  apd  *  nntof  aum-  mi|hi  ha   preaunied   would  i.fi"rw«nla  roeel 

MOD*.                                          .  with  the  apptnlntion  of  the  parltainenl.     .Sw 

In  the  heginnini  of  the  aacond  period,  that  further  Comyn't  Dig.  Digntty,  C.  i. 

la,  ID  the  laal  TaaroTlhe  rai^D  ofking  John.a  (6)  Lnida  of  waanra,  who  bad  ^ranlM  Ui 

■* — - — ■ ■ 'U  cooiiaqu^iicM  Dthan  bj  anbinfaiKUfioa  pinl  of  ihat  pntu 
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tl3  OF  THE  RIGHTS 

Rui^ci  carta  (I),  that  dri^aJljr  kll  lords  of  maasn,  or  btniM,  Ast  betd-flf ' 
-  Ae  king  in  capitet  h&d  teats  in  the  great  oodnci)  or  parliamBiit ;  till  aboot 
the  reign  of  that  prince  the  conflux  of  them  became  ao  large  and  troubla- 
Bome,  &at  the  king  was  obliged  to  divide  them,  and  suminon  onl^  th« 
greater  barona  in  person  ;  leaving  the  small  onea  to  be  aummaoed  by.tbs 
aheiiff,  and,  as  it  is  said,  to  sit  by  representation  in  another  bouse ;  wbicb 
gave  rise  to  the  aeparation  of  the  two  hcniaea  of  parliament  (>n).  By  d^ 
grees  the  title  came  to  be  confined  to  tha  greater  barons,  or  lords  of  pariix- 
ment  only  ;  anil  there  were  no  other  barons  among  the  peerage  but  suoh 
as  were  summoned  by  writ,  in  respect  of  the  tenure  of  their  lands  or  bar<K 
nies,  till  Richard  the  aAcond  first  made  it  a  urate  title  of  honour,  by  confer- 
ring it  on  divers  persons  by  his  letters  patent  (a). 

Having  made  this  short  inquiry  into  the  original  of  bur  severs]  degrees 
of  nobility,  I  shall  next  consider  the  manner  in  which  they  may  be  creat- 
ed, f  The  rjght  of  peerage  seenu  to  have  haea  "riginpliy  IfiTrifr"*' )  thai 
is,  annexed  to  lands,  honours,  castles,  manors,  and  the  like,  the  proprieloia 

and  possessors  of  which  were,  in  right  of  those  estates,  allowed 
[*400]    to  be  'peers  of  the  realm,  and  were  summoned  to  parliament  to 

do  suit  and^aervice  to  their  flovereigu  ;  and,  when  tbo  land  was 
alienated,  the  dignity  passed  with  it  as  appendant.^  Tl)us  the  bishops  still 
sit  in  the  houae  of  lords  in  right  of  succession  to  certain  ancient  baronies 
annexed,  or  sU[^M>sed  to  be  annexed,  to  their  episcopal  lands  (o) :  and  thus, 
in  11  Hen.  VI.  die  possession  of  the  castle  of  Arundel  was  adjudged  to 
confer  an  earldovon  its  possessor  {j>).  (  But  afterwards,  ^en  i^ienatioos 

Sew  U)  be  frequent,  the  dignity  of  peerage  was  confined  ip  the  .lineage  of 
9.  party  en nohled,  and  instead  of  territorial  becaoje, persoitaK  J  Acuial 
EToof  of  a. tenure  by  barony  became  no  longer  necessary  (o  constituta  a 
ird  of  parliaihent ;  but  the  record  of  the  writ  of  aummons  ts  him  Qi  bt< 
ancestors  was  admitted  as  a  sufficient  evidence  of  the  tenure. 
/  ..Peers  arenow  created  either  by  wTit,or  by  paleijtj  for  those  who  claim 
'  by  prescription  mast  suppose  either  a  writ  or  patent  made  to  their  ances- 
tors ;  though  by  length  of  time  it  is  lost.  TJie  creation  by  wi;itj  pr.t^e 
king's  letter,  is.a  smnmons  10  attend  the  house  of  peers,  by  the  style  and 
title  of  that  barony,  which  the  king  is  pleased  to  confer :  that  ^  patent 
is  a  royal  grant  to  a  subject  of  any  dignity  and  degree  of  peerage. "^TEe 
creation  by  ^Hl  is  the  moru  ancient  way  ;  but  a.  man  is  not  ennohled  there- 
by,  unleas  he  actually  take  his  seat  in  the.hotueof  lords ;  and  lomean 
of  opinion'  that  there  must  be  at  least  two  writs  of  summons,  and  a  sitting 
jn  two  distinct  parliaments,  to  evidence  an  hereditary  baiony  {q)  (7) :  aiM 

to  Cm.  14. 

(••I  0lik.BIM.<r«xckc.l.  SM.Ht. 
i,S.tl. 


*  the   king'i   -"^ 


inicd  him,  and  alicniiteil  no  pirl 

._ _..  When  ■  loni  im  newlT  CI 

(7)  LanlCi4e.Co.Ul-la.(h1bDfppinioB,    du<:eil  into  ih*  houK  of  pc 


at  il,  wouliteeriiiinl*  b«  M  eonplct*  ■  b*ion    biit  nnlr  nn  «iuw  uilcenenl. 
MtlonlnrinMnor.  When  ■  loni  im  newW  c 


•r  oT  pecn.  though  ihei*  be     amiR  going  Ixfnre 

lor,  which,  btiiu  rrxl,  li*  in  con- 
yitcn:  ud  lonu  bj  diMiat,  * 
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a* 


e  tbe  nuMt  vaul,  beoaoae  the  sorest,  w»y  it  to  grant  tUe  Jigni^ 
by  patent,  which  enures  to  a  nun  tmil  bi>  heirs,  according  to  the  I'lnlu 
bout  ifaereor,  though  be  never  hiiaself  makes  uae  of  it  (r).  Yet  ii  is  fre< 
^uent  to  call  up  the  eldest  soii1>f  a  peer  to  the  house  of  lords  by  vril  o 
mmaions  in  the  name  of  his  father's  buony  i  because  in  that  esse  ibera 
is  no  tJiinger  of  his  children's  losing  the  nobility  in  case  he  never  tskes  his 
seal ;  for  they  will  sucked  to  their  grand-father  (8).  Creation  by  writ  has 
■Iso  one  advsjitage  over  that  by  patent :  for  a  person  created  by 
writ  holds  the  dignily  to  him  and  hit  'heirs  (9),  without  any  words  .[*401] 
lo  that  purport  in  the  writ ;  but  in  lettera  patent  there  must  be 
words  to  direct  the  inheritance,  else  the  dignity  inures  only  to  the  grantee 
fpr  hfe  {t).  For  a  man  or  woman  may  be  created  noble  for  their  own  Uvea, 
and  the  dignity  not  descend  to  their  heirs  at  all,  or  descend  only  to  some 
particular  heirs :  as,  where  a  peerage  is  limited  lo  a  man,  and  the  heirs 
mA  of  his  body  by  Elizabeth,  his  preseut  lady,  and  not  to  such  heirs  by 
any  former  or  future  wife  (10). 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents  attending 
the  nobility,  exclusive  of  their  capacity  as  members  of  parliament,  and  as 
hereditary  counsellois  of  the  crown ;  both  of  which  we  have  before  con- 
sidered. /  And  fint  we  must  observe,  that  in  criminal  cases  a  nobleman  shalj 
^  t^fp^hy  hin  ypfDt  n  1 ).     The  great  are  alwaj-s  obnoxiuus  to  popular  en- 

(rt  Co.  Lltt.  It.  If)  Co.  Llll.  0,  IB. 

br  right  of  blood,  an  inlroductd  with  th«»ia* 
ceraiDanr,  the  prrMiituu  of  th>  writ  eiccptsd. 
Lex  ConMiliitionit,  79. 

(S)  And  whoa  iha  blher**  bsronj  9  limit- 
ed by  pWrnt  lo  him  and  [he  hein  mile  at  his 
bodr,  ind  hii  cldefil  »d  ii  cillsd  up  to  Iha 
bmiiiA  of  lotdi  hj  writ  with  ihf  title  of  thi» 
buronir,  the  writ  a  tiii*  e*M  will  not  rtmib  ■ 
Eh  o^igenenl  eitite  tiil, »  u  \o  make  n  fe- 

tba  deitli  of  the  father  the  iwd  tille>  unite,  oi 
bwoise  oat  and  the  mdw.  Cue  of  ihe  claim 
to  Uie  huonv  of  Sidney  of  Penahunl  diullow- 
•d.     D»m.  Pnc.  17  /mw,  1788. 

(9)  But  erity  eliimanl  of  the  Ulla  muat  ba 
deieendedfromlhepenanlinteiiiHibled.  Sea 
I  Woodd.  37,  wheie  |he  opinion  of  Lord  Colw 
ii  cantrmened  ind  tbown  to  be  enorwoua; 
■ul  Hr.  Wooddeaon  obucrea  farther,  ttul  a 
erenlion  by  writ  oonfen  only  an  eslale  tail 
gcnenl,  thrm  bemg  in  Engliih  law  no  peer- 
■g«i  in  fee  limple.  Btit  Lord  Coke  dlffera 
from  hinuelf  J  foi,  althonghbe  ceiliiinly  atstea 
ih*  Uw  In  1«  ihnt  a  peerage  desoandi  to  other 
than  lineal  hein,  Co.  Litt.  9.  jet.  in  the  aam* 
bonk,  IS.  ha  adds,  that  ibe  writ  ha«  no  Dpers- 
lioc  until  Ihe  prtaon  named  in  il  aiti  in  pariia- 
nwDC,  and  that  thereby  hia  Mood  ia  ennobled 

'10)  Peemn  may  lie  gained' jbl  life  by  act 
of  Uw,  •»  ifa  duke  uEe  a  wife,  aha  ii  a 
dacLcH  It,  '■«•  by  the  intannarriace,  ao  of  a 
nanjueaa,  eail.  Ac.  Co.  Lit.  IB.  b.  Also  the 
djpiiiy  of  ai 


only  learini  laauf  a  aon,  locI 
1 10  demand  a  aeal  in  Ih*  houi 
Hkm.  411. 

Though  digniliea  of  psemga  a 
from  ihS  crown,  yet  ihpy  cannot  ba 
ed  to  the  crown,  eitcept  it  be  in  or 
and  greiiei  honoun,  nor  are  Ihcy  I 
unlela  Ihay  relnte  to  an  office ;  ai 
atanding  theu  areinalancea  of  earl 


in  (he  hou 
Bother 


of  peen  by  lirtue  of  a  g 
,npn,  particularly  m  the  re 

igec) 
ider  1 


of  H(         ...        _.        .,   , 

han  been  dimllowed.  Lei  Conal. 
And  it  aeerni  now  aertled,  that  a  pee 
not  be  transferred  (unlesi  We  con 
autnmonini  of  the  eldent  son  of  a  pet 

without  the  concurrence  of  parliamer 
In  those  caiea  where  ' 


by  wril 


■elf,  a> 


I  earl  ma*  dead 

king  ahall  dispoae  of  the  dignttT  to  which    peer.andpi 
daughter  be  pleaiM.    Co.  Lit  iW.  a.    If  a    c.  «.  *.  IS 


he  would  hi 
of  bia  peenige,  and  be  mn 
own  act.  See  Watkina'a  I 
Tanain,  note  xi.  on  p.  11.  and  p.  361. 

(in  But  (hit  ia  only  in  tieaaon,  felony. and 
miapiialon  of  the  aame.  See  inaena  charla,  9 
Hen.  III.  Sg.  3  Inst.  4I>.  And  a  peer,  il 
aeemt,  oannot  waiie  Ihe  trial  by  hie  peera. 
KeL  M.  I  8lal.  Trial,  865.  S  Rmh.  94. 
And  if  he  refitae  to  put  himtelf  on  his  peera, 
he  may  be  dealt  wi;h  aa  one  who  stands  mute; 
yet  if  one  who  has  a  title  to  peerage,  he  in- 


self  upon  the 
aiter»-ann  ia«eiii  he  is  a 
,   .       lyhi^peera.  SHawLP.O 
--.  .    -.  i  and  lee  funher,  poai  <  book.SM 
In  <il  niedemeanora,  aa  libels,  riots. jmt 
^uj  f  ipiimciBi,  &C.  a  pen  il  triad  Ums 
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iU  OF  tfi^  RlGflTs 

>y  weft  they  1*  be  judged  by  (he  p*opte,  lh*y  mlgHt  IM  )n  d«m|er  ttonl 
the  pi  ejudice  of  (h«ir  judgm ;  aird  would,  mOMOteri  ha  i#p*iv«i  of  the  ptn'f 
legfi  of  the  meftnesl  sMbject,  ihirt  of  being  tried  by  (hei^  etfuals,  which  »« 
■ecured  lo  all  the  realm  by  tMgna  earta,  c,  29-  H  U  said,  that  this  does 
Aot  extend  to  bishops  ;  wbo,  though  they  are  loi'ds  of  parliament,  and  ak 
(here  by  virtue  Of  itnir  baronies,  which  they  hold  jure  eeeUsm,  yet  am  not 
ennobled  in  Mood,  and  conaequently  not  peers  with  the  nobility  {»)  (12). 
As  to  peeresses,  there  was  no  precede* t  for  theif  trial  when  accused  irf 
ireasofi  or  felony,  till  after  Eleanor  duchess  of  Gkracester,  wife  to  the  lord 
protector,  was  sccnsed  of  treason,  aild  fomid  guilty  Of  witchcrafl,  in  ait 
established  synod,  through  the  iiitrignes  of  CardJnd  BettuforL  This  i  err 
eitrsordinary  trial  gave  occasion  to  a  special  stntno,  30  Hen.  VI.  c.  9, 
wliich  declares  ((]  the  law  to  be,  that  peeresses,  eilher  in  their  own  riglit 
or  by  marriage,  shall  be  tried  before  the  Same  jodicatOTe  as  other  peers  of 
the  realm  ( 1 3).  If  a  woman,  noble  in  her  own  right,  rttarties  a  commoner, 
ahe  still  remains  noble  (.14),  and  shall  be  tried  by  h^  peers  :  but,  if  she  be 
only  noble  by  marriage,  then,  by  a  Second  mairfsge  with  a  commoner, 
she  loses  her  dignity ;  for  as  by  marriage  It  \i  gsitied,  by  marriage  it  ib 
also  lost  (u)  (15).     Yet   if  a  ducfaess    dowagef  inarriea   a  baron,  sbe 


M.  M.  II. . 
«,»*.  tin 


T,TV.   Cs-Utt-ie. 


eonimoiiBrlrrajiiiT.     1  !■>■(.».  HawluEC. 

b.  2.  ch.  44.  Hci.  13, 14.     8oinc««of«ini>-  , ,...     , 

Ell  or  relony,  he  i(  to  be  tried  bj  ■  Juiy.     S  prculiirly  dnigtiileJ    apinluil.     It  niaj  ba 

.  Rep.  30.  Z  iMit.  40 ;  and  Die  ihdictmenu  observed  that,  ii1thDii|h   Lorili  of  pirlHunent, 

ef  peen  for  treMjiD  or  felony,  of*  to  be  fbunil  the^  nerer  hl  apon  iDiltcn  of  Ueuon  or  of 

bj  rreehuMen  ol  the  BouniT,  and  Iheo  th*  hlowl ;  and  it  would  be  a  Mreiue  anamtl}-, 

peer*  are  to  plead  hefbra  the  high  newaid,  tbsi  upoD  a  biahnp  all  other  bnls  of  pirlib. 

jte.     1  Intt.  156.     3  liut.  Z&  Tnam.  nve  faiahopa,  who  are  alao  lord*,  ttirght. 

Peer*  (Foneic  3S!).)  and  membeis  of  pu-  in  capital  saw*,  paa*  Judgment  of  draiti. 

JtmenthlK  noaiemption  ffom  arrest  in  CIM  Biihopi  Cnnrnei  and  Tiiher  were  tried  bj 

af  Iroaaoii,  felony,  or  actual  breach  of  the  juiy.     It  >■  to  die  honoUT  of  ihii  hijfh  order  OS 

peace.     4  fnat.  24,  G.     S  Wilt.    159, 160.     II  men,  that,  thiough  a  lorn  tuecruian  of  ila 

Hanr.     St.   Tr.  305  ;  but  a  peer  menaTini  membeta,  few,  somparaliTel;.  have  b«D  ex- 

anoiher  person,  whereby  the  latlar  feara  hia  pi«ed  to  public  triaL     Laud,  olio  had  miacal 

Lfe  la  in  danger,  no  wriiof  aupplioaiit,  but  a  eulaied  hialiniea,Bnd  mialaken  ihrmrH  >rhaaa 

fnbp<cna  iaauea,  and  when. the  peer  appeara,  he  had  goaded  into  enmity,  waa.  indeed,  ita 

ioaleHd  of  aurety,  he  only  prooiae*  to  keep  pSBBhed. 
Ihe  peace.     35  Hen.  TI.  (13)  The  Uat  peeteaa  tried  wu  Ike   lata 

TW  privilege  of  peer*  doe*  not  extend  lo  durheaa  of  Eingatim  for  bieanj.     See  2n  H 

fbreign  noblemen,  who  han  no  Dwre  phvi-  St.  Tr.  3U. 

le^eg  here  Ihnn  comnMnert.     Co.  Lit.  ISS.     g        fU)  But  (he  eommunioitM  nomtkor  titla 

Inn.  48.     Lei  CnniL  SO,  BI.  to  her  huabind.    //««.  Co.  LM.  33B,  b.    Thera 

The  peera  of  Sooiland  or  Inland  W  no  have  been  dainWi  and  ibeee  are  auppotied  bjr 

^tivdeije  in  thi>  hin^nf  before  the  union  i  ■ulhoiitiei.tayahuaiiand  aller  inne  u  auuna 

but  by  clauaea  in  the  raapactir*  arSiclea  of  tlie  title  of  lija  wiTe'a  dignity,  and  alter  twf 

Dnian.  the  elFCted  peen   have  all  tbe  priri-  death  to  retain  the  iwne  as  tenant  by  the  car 

leifn  ofpcFr*  of  pBrlianunii  alio  all  the  reat  tesy )  but,  fhin  Mr.  Harfrave'a  atatemenl  tm 

ortheiHenof  Scotland  and  Ireland  havg  all  thia  aubiect.in  Ce.Itl(.S»,  b.  D.  I.then  iant. 

Ihe  privilEiea  of  the  peerage  of  Engbnd,  ax-  ciDbatiiUty  ihat  aaob^  claim  voukj  onw  be  al 

repting  only  that  of  ailting  and  voting  in  par-  lowed. 

lianient  (  nnd  IHah  peer*iwhoarenieni<>eri  of       (19)  Yet  (he  it  ei  * 

thohmweof  «Jmmo^,aro  Dolet-^-'-'--'-  '        '■■'-■      -- 

Eivilejre  of  peerage.     Bee  the  *..   ..   _ , 

Jc40Geo.  111.0.67.     An  Iriih  peer  ought  ., , ^ 

not  toaerrc  upon  agrasdjory,  unleaa  heiaa  uueaaea,  aad  «ub,  Me  uautlly  addrrascd  Vf 

nernlvr  uf  the  bouea  of  canunona.     RaaMll  the  title  of  lady,  tlmi^  in  law  the*  are  am 

&  Kyi  t^iD.  C.  )17.     A  Roman  caiholio  peer  isoneia.     la  a  writ  vf  partnion  btMgbt  by 

kaa  not  the  privilege  of  frankint  loUars.    8  Ralph  HawndntdledT  AnaePneahitHifr 

U.6cP  139.  ltieoogrtheldlk«itwaaaiiiiafiiiwT,MHlih« 


(II]  The  buhopa  haiii  aumnoned  te 
liaiBH.-u  aa  |«arB  (night  tliereby  hare  beco—     Anne  hia  wife,  jat* 
■■itlad  to  tnal  b;  peen :  but,  unlMs  biahopa     eeaaad.     D^.  T& 
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Of  PERSONS.  Sli 

«ontinnM  »  AachtM  sHU  ;  fot  ajl  th«  ^nobHiiy  kto  paret,  and    [*<I03] 
therefor*  it  is  no  degradation  (u].r  A  peer.orpeereaB,  piiherin  her 
own  right  or  by  marriage,  Cannof  be  Blreated  in  civil  caaes  in] :  and  they 
kave  alto  many  peculiar  privilegea  annexed  to  their  peerage  in  ihe  cours* 
\  or  judicial  proceedings  (16).     A  peer,  sittiag  in  judgment,  gives-  not  hi*  I 
I  rerdict  upon  bah,  Hke  an  ordinary  jmyman,  but  upon   bis  honour  («)  i  \ 
( he  answer*  also  to  bills  in  chancery  upon  his  lynoor,  and  nM  upon  bin  [ 
i  oalh  (x) ;  but,  wben  he  is  examined  as  a  Wilnsst  either  in  civil  at  criminal 
.' cases,  he  must  be  sworn  (y)  (17):  for  the  reapott  which  the  larw  s hoi* a  to 
ilhe  honour  of  a  peer,  does  not  e.ilend  ao  far  ss  to  orerturn  a  sotiled  mpx- 
/iin,  ihat^fa  jutlicio  tion  o"«/(fj(t Bt?!  JHUSw-W*  The  honmir  of  pears  is, 
I  however,  so  highly  tendered  by  the  law,  that  it  is  inuch  more  penei  to 
ispread  falsi  reports  of  them  and  certain  other  great  officars  of  the  realm, 
(than  of  other  men:  scandal  against  ihem  being  called  by  the  peculiar 
[name  of  seandalum  magnatvm,  and  subjected  to  pecoliar  pimishmeMs  by 
divers  ancient  statutes(a).  P 

f  A  peer  cannot  bate  hia  nobrliiy.  but  by  death  or  aUainder  j  though  ihers 
was  an  instance  in  the  reign  of  Edward  the  fourth,  of  the  degmdalion  sf 
George  Nevile  duke  of  Bedford  by  set  of  parliament  {h),  on  account  of 
hia  poverty,  which*  rendered  him  unalile  to  support  kia  dignity  (e).  BiJt 
this  is  a  singular  instance,  wliich  serves  at  the  same  time,  hy  having  hap* 
pened,  to  ehetr  the  power  of  parliament ;  and,  l^  having  happened  bvt 
once,  to  shew'how  tender  the  parliament  hath  been,  in  exerting  so  high  a 
power.  It  hath  been  said  indeed  (<f),  that  if  a  bsroft  i»sstes  Tils  estate  so 
that  he  is  not  able  va  suppcnt  the  degree,  tlie  king  may  degrade  him  :  but 
it  is  expressly  beld  by  later  anthorilies  (e),  ihM  a  peer  OAnnot  be  degraded 
but  by  act  at pafliamtnt. 

'The  commonalty,  like  the   AohiliiT,.sr6  divi^d  inlo  sever^    [*403] 
degrees ;  and,  ds  uie  lords,  ihoitgh  dlfierent  in  rank,  yet  all  of 
fbem  are  peers  inreapeci  of  their  nobility,  so  the  tfommoners,  though  bonm 

(■I  1  Inc.M.  UidHcIi  n  alt*ntMi#i 

(■I  Pliwh,).  KB.     ITMtt.MMl  torSMCllMMI^  ««wa,mrn«[i  mn  ci 

1*1  I  Init.  M.  ntam  llvtlytiond  to  lUW"!  uia  uma  dlfnity. 


MKt  halh  IM  CODtCk 

JKort  ttia  SBina  difnity.  it  Jiw 

._, .  )*W(r*M  lodtniia.  awl  cniMtk 

(*1  Mk.SII.  aAcnUnaa  mat  oxlonlgn,  (nitncan.  and  main. 

Ii)  CrD.Cac.lH.  taoanca  (a  Sa  haa*;  to  ths  (ml  IrolMc  of  ill  (tuh 

(■)  IEiIk. I.e. M.    llUc.It.itji.c.li    Illlc  countriM  wlisn  nch  wtaM ihaU  hippMi la  lia  ' 

II.  ell.  U»refo™."*c. 
(tj  4  InU.  IM.  (*  Meor,  S7S. 

(()ThapnuiiblaldllwwtlanWMt*Ms:'*rof        i»ltR(p.lS7.    ltHad.H 

(16)  See  TiiM.  0ed.  IM.  ihili  pmilriv  A  labMMbBOtin  lh«nIMimtan«aw•rd- 
t•  rttenM.  t?  ihH  an  «r  tmlsn  with  Scoiland.  e<>  otn  of  efuMrr  in  ■  anil,  but  a  klin  froiB 
Is  Scewh  prsn  and  iKPMnaa.  E>  Ann.  o.  B.  tiMlordclHuniellaT.aTloKlkaBpcrin  lieulhrn 
•tt.  !X  and  9M  Tan.  ISS.  3  8tn.  Ma  And,  sf,  whieb,  if  Iw  doM  Dot  aoBwar,  Ihrn  a  aob- 
Iriahptan  paw  iaMtMhas  ait«WlwtBahfweau«»  wbT 
B.  ST.  Krt.  * itquaUMkB ahmld  nnC  go;  lad  ir  hi  iiiD 
Taunt.  ST9,     I  Moon,  410.  9.  •Undsoat,  thMtiM^tMalniiani  and  tb«  r»- 


•md  pMreuM*.    3D  4c  40 

4;  lit  a«  T  Taunt.  STB —  -     _.    —   — 

C.    Btrt  Ihii  privilege  doM  ncM  pnMot  ihcn  aen  ia,  bceaai*tk*n 

fron  MUchmmU  for  am  tibtj'm*  the  ptnona  ■gatitft  hia  pnSoS. 

oritiPCDiirti.  I  Wilt.  333;  nor  daaa  ii  eirand  (17)  If  be  t(  em 

lOpeereHwf  bj  BWtlaje,  If  Ikee  aftfritaida  MA  cnurt  DTpwIiMnciU.  be  mual  be  awam. 

HHCTmvrt  with    eMiMHiwr*.     Ce.   Lit.   14  The  Biiibop  of  Oiforj  km  iworn  in  Ihe  Im- 

1>>F  ivmnM  af  iieeM  are  liaMa  1b  trmK,  W  pMdKMDi  of  Laid  Uacrleefiald,  and  L<itd 

em  lll.fl.  SauHlaMlChil.!t«B.aX  Pnen  lhiiBfieU(lb«B  LmA  SunMni)  ia  IbU  of  Mi. 

•r  »e  min  caniMi  bs  bsri.    1 M ank.  SOB,  HwtisiF-* 

■nd  ate  I  D.  «  R.  m. 

■n  ■  Ute  trial  St  >i«i  pttai.  oor.  jndga.     Rlilardriilp*pwnaan*-itmwt«b> 

.  C.  P.  Limdos,  Lord  Oimirtlnr  gi<e  sworn  aiuiac.  bal  Iiule  bewCncd  U  rirc  W  IM 

Mj  dttiBC  ODM  (he  bcoob  iiiih  the  twlwatiaa  af -the  aeMi. 


!H1  aaeBa*.B.(»)HtbeandoribaVeLB.L 
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Il«  OF  THF  RIGHTS 

W8  greatly  superiM  to  ollien,  yel  all  are  in  law  peers,  in  respect  of  theit 
vant  of  nobility  {/). 

The  first  name  of  dignity,  next  ben©«h  a  peer,  was  anciently  tbat  of 
mdamts,me«- domini,  OT  iialtiasors[g):  who  Me  mentioned  by  our  aiicienl 
UwyeraifA)  as  viri  magnm  fUgnhatis ;  and  Sii  Edward  Coke  (i)  speaks 
highly  of  them.  Yet  they  are  now  quite  out  of  use ;  and  our  legal  anti- 
quaries are  not  agreed  upon  even  their  original  or  ancient  office. 

Now  therefore  t|tp  fimt  pergonal  djgnjty,  after  thfl  nfthilitv.  is  a  InifAt 
•f  '^f  17'^"  "''  ^>  fipnrgB,  nr  «ftk>,  g«rU»- .-  first  inalitiUed  by  Edward  111.^ 
ii.'>i,13.i*Xi)-  Cjfl.xt^(but  not  till  after  qeriain  official  dignities,  aa  pn^^- 
counaellort,  the  chancellors  of  the  exchequer  and  duchy  of  Lancaster, 
the  chief  Jaalice  of  the  king's  bench,  the  muBter  of  the  rolls,  a{id  the  other 
Gngliah  judges,)  follows  a  kptght  baaatret :  who  indeed  by  statutes  5  Ric. 
n.  81. 3.  c.  4,  and  14  Kic.  II.  c.  11,  is  ranked  next  after  barons":  and  his 
precedence  before  the  younger  sons  of  viscounts  was  confirmed  to  bim  by 
order  of  King  James  I.,  in  the  tenth  year  of  his  reign  {*).  But,  in  ordur 
to  entitle  himself  to  ihia  rank,  he  must  have  been  created  by  the  king  in 
person,  in  the  field,  under  the  royal  banners,  in  time  of  open  war  (I). 
£lBe  he  ranks  ^^r  baronett,  who  are  the  next  order  :  which  title  ia  a  dig 
nity  of  inheritance,  created  by  letters  patent,  and  usually  descendible  to 
the  issue  male.  It  was  first  instituted  by  King  Jamex  the  first,  a.  d.  161 1. 
in  order  to  raise  a  eontpetent  sum  for  the  reduction  of  the  province  of  Ul- 
eler  in  Ireland  (18);  for  which  reason  all  baronets  have  the  arms  of  UlsLcr 

superadded  to  their  family  coat  (19).     Next  fuUow  knights  of  thM 
[•404]    iqf^,.-  ap  order  instituted  by  Kmjj  Ilfiniy,  l,V.^ 'and  revTved  by 

King  George  the  first.  "  They  are  bo  called  from  the  ceremony  oj 
bathing  the  night  before  iheir  crealion"[2Cr)."""The  last  of  t^se  Triferior 
nobility  vcn  knights  ftacAe/ori  {alj -"the  moat  ancieffl,  though  the  lowest, 
order  of  knighthood  amongst  lis  (22) :  for  we  have  an  instance  (m)  of 
King  Alfred's  conferring  thiB,«rder  on  his  son- Athelstan.  The  custom  of 
the  ancient  Germans  was  to  give  their  young  men  a  shield  and  a  lance  in 
the  great  council  t  this  was  equivalent  to  the  toga  vtriba  of  the  Romans : 
before  this  they  were  not  permitted  (o  bear  arms,  but  were  accounted  as 
part  of  the  father's  household;  afier  it,  as  part  of  the  community  (n). 
(/jiind.tg.  ■       oaaid.%ii,t. 

li}  Culd>r^  Brirn.  I.  OriimH.  tl)  4  Intt.  t. 

3)  Bnewn.  1. 1,  e.  a  Ml  WUL  Ktimtb.  Ut.  %. 

(1}  9  Iiwl.  ««7.  (M  Te.  M  Mm**.  Otim  IL 

(IS)  Onr  hundiw]  (flntlemaa  ■dtanecd  each  Ttia  InKit  gndualei  in  Uu  unirenltiei 

one  IhouHnd  pound*  t  Ibr  whirh  thii  tills  wmi  tn  tXyM  tatJulari,  tai  were,  till  Iniel; ,  wl- 

eonrariHl  upon  iham.    2  A«.  ISS/s.  dnued  mth  cir  bnrim  [hair  miriiuh  ,  u  in 

(IB)  Thfl  imiKif  Uliurara,  ihuidiiila^  Latin  iha;  >»  idil  laJlcii  rbHiu.     [linaoiM- 

«  a  bloody  hand  in  D  field  mrgml.'  what  nnwrkablc,  Ihit  whilat  ihii  feudal  won] 

(SO)  Upon  the  conuloaton  oriha  continantal  hal  loag  becnapproprialed  toiiniile  man. ana- 
war,  Ui«  otiiiiial  eonalUution  of  thi*  order  ba>  ttwr  fpidal  lens  of  highar  digniiT,  ni.  bamn, 
r^nie  BO  nwdiliedandeitended.ai  to  admitof  ^ould,  in  legal  laDfUags,  ba  applied  la  [how 
mhI  or  miljtarr  membem  bearirig  a  grand  who  are  mattiod. 

eroM.tnd  the  name,  ortiII*,<i(Dulilar7knTgbt  (3i)  Theraarflaln  oiWerder*  ofknigLui 

iFBnd  CTDU.  ai  kni^u  of  tilt  ehwnheri  knijihuof  the  or. 

•      [jn  The  nunt  prnbahle  deriralilM  oFtb*  der  ofSl.  Ji^of  Jeniaalen  ;  linigh[>af  Ma^ 

wcnl  Uehelori*  fram  k>a>d  etttliir,  an  in-  la ;  tha  kiiiahl  niarahii ;  anights  of  the  RKods*; 

lerioT  knij;hl;  and  ihencp  lalinited  iato  ttw  knighaorthnibiralknighUlealiilanit  kni^U* 

bariiaioua  woni  twxuMiimii.  Diieang;Baa.  of  Itie  ihislle,  and  knightaofSL  Patnok. 

*  "nm  ia  Botnelliing  ver7  ledicnlaui  in  a     much  fbrtk*  pamij  [laid  dowii,aeem«W  bo* 
tHi(hr  luni>ur;aa  ual»ugh[graae  of  li[a  haa    al  banou. 
«*aleTation  about  it; but  Id  biirbtUHwr, al (s 


u,g„7ccT:C00glc 


UP  |>EK8(»I&  11* 

H«iice  Mfmtf  derive  t]i«  Q«ag£  <tf  knigbtiog^  arbich  liaa  prevailed  oil  ovvr  tb» 
western  world,  since  its  reduction  by  cdoniei  from  ihoee  noitliwn  beroe* 
Knights  are  citUed  in  I^tio  tqniits  curali  :  avrati,  fma  ttia  gilt  apiuis  tb«y 
wore  ;  and  eguius,  because  tbiejr  qjways  (ervetl  on  baraeback  :  fot  it  is  «fc 
aervable  (o),  that  almost  kU  n&iioiiB  call  (heir  knifbla  by  lonw  sppctlstiofi 
derived  rroin  an  horse  (23),  They  W»  alio  calW  in  ma  \»w  mltttg,  b«r 
cause  ihey  formed  a  part  of  the  royal  armXi  in  virmepfth^irreodaltenumi( 
one  condition  or  which  waa,  ibft  every  one  who  ^iild  a  i(nig)a*a  Geo  imma- 
diately  uiiiler  ihe  crowp,  whic}k  in  £4^*4^  ^^  eeco^'s  uwe  (p)  Maouaiad 
lo  '201.  per  annum,  was  obliged  W  be  knighied,  and  a^iend  the  king  in  bit 
wars,  or  ficie  for  hjs  noil -compliance.  The  exuition  of  this  prenof  ativ«,  m 
an  expedient  to  raiae  moaey  in  the  reiga  of  Charles  tba  first,  gate  pieal 
ofTence  j  though  warfiuited  by  law,  And  the  recent  example  of  Qiwwi 
^lizabetii  {24) :  hut  it  was  by  the  atolute  16  Car.  I.e.  16.  abolished; 
aod  tbis  kind  of  knigbtbood  kn,  aince  that  tuae.  faOen  iiu»  greet  diatsr 
gsrd.  » 

These,  Sir  Edward  Coke  aoya  (9),  n»  aU  Uw  nunep  pf  iigftiiff  )■  dtia 
Kingdom,  esquires  and  geAllenen  h«ing  only  nanas  of  ii»riiip- 
But  before  these  last  (r)  the  heralds  rank  all  'xiolonelsi  awjaanta    [*40ft] 
at  (aw,  and  doctois  in  the  thiep  learned  pEofeawoss. 


(*)  Ouna.Md.    Co.Lltt.TI.  pttBDt,lL10,iuidIt  Jae.I.,wblfhM 

{r>-Bul.  tfr.WW.    iE<t.[L  UH«Li.B,«.iiidH.ll,t:nnr1iH 

(I)  iinmt.u;.  img*  iM  MWiiuiMd  eatw;  ti. 

1r]  Tke  nilu  afpncadane*  In  Snglind  iniTb*  ITiicoi  MlMn.  Cundan'i  Brilannls,  T 

-'--'-  rot'owlni ubla  :  in  which  lb«M  Mlllni'i  CitilopH  of  Honaiu.  tdU.  I 


It  SUta  of  EncLl 


lull's 


•  loi4  GnU  ChMnkad^B.    Bvti^jt 
•MSrinutut.  )Om.I.c.I.     eg. 

*  Lofd  nih  Cooatabla,  £? 
nepnem.                                               •  Ltml  Mth^T^                 lit 

•  ArehMihop  arCtntartnuT  <H>>  *  LoH  Adminl,  f  3  S 

•  lArdChiiDnllaracKMpw,^*))*!!^  *  LordStvwuilofMitBnaA^.     s° 

•  LonI  Tr«uur«r,  >  hold,  iiS 
•LnHPnAdanta/tbaCaimeU.flftMOM.            *  SnkM. 


(13)  It  doei  set  appear  that  ib*  Ea^iik  thU  Williiun  tha  oanqueror  thoof  hi  it  prudrid 

^ocd  knighi  hai  inj  nbreacg  loa  bone;  fcl  toiiTepiecvdanceindtuperiority  to  Ihe  Arcb- 

kaiglit, or  enihc  in  the  Suion,  lignMcd  jmc.  bishopof  Canterbury  ibulTlmiuK,  irolibithof 

aiTVW,  Of  ■ncndui.    2.  Stid.  TO.  Hat  t.\  of  Yiirk,.«MupwilUagla  ackiioiilBd|Bhi<  iih- 

f  31  feriqrilj  to  Lwifrvnc,  irchbiibop  of  Canter^ 

(94]  eanridmble  fern  aecnied  to  Ibe  kii»  buiy,  and  ippealod  10  tiie  popa.  oho  nEarra  i 

mim  the  ptrfonmnce  of  tb*  tttmrnnj.    Ei  lie  aatiei  W  lUa  kin*  Bud  bworni  and  m  A 

mrd  VI.  and  Quevn  Eliiaheih  had  appoinied  oMoqil  held  at  Wiadanr^aada,  thtf  decW*! 

•xniniMianen  10  mflipouiid  wilb  all  penooa,  in  bvaur  of  the   Archbiahop  of  Canlerbuijr. 

wko  had  Undt  to  thenmcwDt  of  Wj.  •  F«r.  Gada.  Cnnrn.  <!•  PiwiJ.  (66. 
and  who  dedinad  ibehosoiiraadMifa»M  of        But  iha  archbiahapaofYorklnnganeTTKnl* 

bufhtbood.     Cbnriea  the  Enl  loUawed  ihair  MbM4t»Mi)Hi«ce  in  this  decision,  Toi  Biah- 

(umple  :  upon  wKi':b  Ur.  HnoM  anfuUr  i*-  (|>  ODdwin  ndain  ■  annou  and  lud'creaa 

maiks.that  "noIhinsproYeaoioraiiUiil/.hMT  straggte,  which    look  place  in   ihc  reign  ol 

ill-dis|K>acd  the  people  »ere  to  tb  neuocM  H«i<  IL  ■bora  «na  hundred  vmra  anprwnids, 

of  govemment.  thai.  lo  obeerre,  itwl  thcflond-  belmcn  Baperaivhbiahop  of  York,  end  Rieh- 

^  complaiDcd  of  as  eipedicM,  booded  ea  *fd  aiMamiiof  CmlMbiiT,  forthenhniroa 

naitiTeiteluie,  (odinrrtntwtbTaDalinawil  l^  tight  Imb4  «f  Hw  pape^  legwe.    Ih.lB. 

pwjiJenU."     e  iol.2De.  e*A»^  B  lUa  dennM,  and    thieW  fonnei 

(25)  It  if  laid,  that  before  tha  auii|U«tt,  I9  MlHality,  we  Biar  nfcriba  pi»«Mit  disiinciion 

•  aanatitation  or  Pope  Ongpnr,  the  two  wok-  Wtww  then;  .vk.  that  Ihr  Arthhiglnp  (C 

U.I 1  ^..i;_^„  ...I  i.ik...u..  ■-■.... .j.M»  ;.  t.r;..»i.  ..roll  :Kn>i<i>rf  •■i^tha 
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sii  OF  Hie  rights 

['406]  *E«|miim  snrl  gentlemen  are  coofounded  together  by  Sir  Ed 
waroCoEe^  who  observes  (f),  thai  every  eaquire  is  a  gentlvmas, 
and  a  gentleman  is  defined  to  be  one  gvi  arma  gerit,  who  beers  coal  armour, 
the  grant  of  which  adds  gentility  to  a  man's  family  :  in  like  manner  w 
civil  nobiliiy,  among  the  Romans,  was  founded  in  the  jus  imagwum,  oi 
having  the  image  of  One  ancestor  at  least,  who  had  borne  some  cunile 
<Aoe.  Il  is  indeed  a  ittatier  somnWhat  unsettled,  what  constitutes  the  dis- 
tinction, or  who  is  a  real  ««futre,-  for  It  is  not  an  estate,  however  Urn, 
that  confers  this  rank  upon  its  owner.  Camden,  who  was  himself  a 
herald,  diatinguishet  them  the  most  accurately ;  and  he  reckons  anJbaS 

Iaons  of  them  {l)(_}.  The  eldest  sons  of  knights,  and  their  eldest  sons,  in 
p«rpetiial  succession  (u) :  2.  The  eldest  sons  of  younger  sons  of  peers, 
and  their  eldest  sons  in  like  perpetual  succession  :  both  which  species  Ol 
esquires  Sir  Henry  Spelman  entitles  armigeri  nalalilii  {v).     3.  Esquires 
j  created  by  the  king's  lettera  patent,  or  other  investiture  (27) ;    and  theii 
'   eldest  sons.  /  4.  Esquires  by  virtue  of  their  olEces  ;  as  justices  of  the 
''    peace,  and  others  who  bear  any  ofHce  of  trust  under  the  crown  (26)/    To 
!    these  may  be  added,  the  esquires  of  knights  of  ihe  bath,  each  of  whod 
j  'conatitutes  three  at  his  instsllaiion :  and  all  foreign,  nay,  Irish  peers  ;  foi 
not  only  these,  but  the  eldest  aons  of  peers  of  Gnat  Britain,  though  fra 
quently  titular  lords,  are  only  esquires  in  the  law,  and  must  be  so  named 
in  all  legal  proceedings  (lo}  (29).  /As  for  getitUm»it,  says  Sir  Thomaa 
Smith  (z),  they  be  made  good  ^eap  in  this  kingdom  :  for  whosoever 

t  Vtktf  aUMt  Kuu. 

•  Bim. 

t    Muqu««»'  >ld«l  MU. 

I  Dukei'  roonfac  hhu. 
t  Eul>>  aldfFit  HDt. 

•  Sacnunof  BU>g,lfsbHbS)h 

•  -!— °!'~  Dy"li»m. 

■ WincbeitM-. 

■  BWiofK. 

•  Saenturo'auM,lf  ■kMMh 

t  SpoAkeroIIhsRonHD 
t  Lord!  Cotnmlaiumerm  t 
t  ViBCDunti^  eldfMt  ■ons. 
t  EMls-younsorfom. 

Jlliinii-  <ld«l  KM. 
Knitliu  of  Uw  Outer. 
1  FriTyCoviHllon. 
1  Cluncallgr  of  ihn  enbsqiwr. 
T  QivicclEarof  the  Duchv. 
4  (M)  ChJaf  Juliee  nC  Iha  Klnj^ 
N.  B.  MuiM  woinaii  I     '     " 


(ST)  Tbiicmtimbst  liMf  bwB  dtfOMd     euRoin-hinuw  officvr ;  il  pmbiMj  Dughl  to  bk 
Eiqaini  Ibui  eie*t«d  vera  lavMMd  talari-    liniled  to  thoar  onlj  who  bear  u  oKco  vf 


■tinniah  lb«B  fton  the  iriui  nnilfr  tlia  crown,  uid  wko  in  ■tjled 

wqmUi  tana.     In  (im  lif*  of  Omumt.  m  tn  Mqnira  br  Uw  king  in  tbeu  otmiainuna  ud 

iDid  [hat  he  wu  cnued  WotUir  ■>  BdmrJ  apnaiDiiaenta  i  and  all,  [  oonMiTa,  vbo  an 

ill.    Scntifar  la  u»  —ma  b  uajger;  ni  boo*  honemnd  bjr  tb*  kiu  viih  tlie  title  U 

•>i7W0nlaaqninudanT«dftaiBaHriw,VTlha  ttqiUK,  biTa  •  lifht  M  ttot  diilUMtioB  fc« 

hmoti  an  ■  ahiald.  Uft. 

ftK'  iMflBDlbrttUsktkiiltUau  IMU  <n)It>nlh«iMMiU>to,lkMtk>ls«« 
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UDdieth  die  laws  of  tbe  ndm,  who  atudieth  in  the  unlreraitiM,  who  pro- 
.  fesseth  the  libuTsI  Bciences,  and,  to  be  short,  who  can  live  idly,  and  without 
manual  labour,  and  will  bear  the  port,  char^,  and  countenance  of  a  gen- 
tleman, he  ahali  be  celled  muter,  and  BhnH  be  taken  for  a  gentlemaniSO). 
I  A  ytoman  ia  he  tfaathalh  free  land  of.fprty  Rhilliiiga  by  the  year;  who 
was  appjeoily  ^gre^yj^ualjfied  tp  aerye  onjuriea,  role  for  l(nif{(its 
of  die. Rehire,  and  do  Bny  other  act)  wter^  the  law'  rec^iiire's  one    [•407] 

f  The.ieai  of  the  commonalty  are  tradermm,  oHifiJen,  and  labonrirs ;  } 
i  who.aa  welj  as  ail  others,  muslin  pursuance  of  the  staiute  1  Hpn.~  V.  c  5, 
be  etyled  by  the  name  and  addition  of  their  ealate,  deg^-ee,  or  mystery,  and 
Ae  place  to  which  they  belong,  or  where  they  have  been  converaaAt,  m 
sll  original  writs  of  actions  personal,  appeala,  and  indictments,  upon  whicb 
process  of  outlawry  may  be  awarded  (31) !  ^  order,  as  it  should  seem,  to 
prevent  any  clandestine  or  mistaken  outtawry,  by  reducing  to  a  specifle 
certainty  the  person  who  is  the  t^ect  of  its  process  (32). 

(jr]  lIOrt-H*. 

cd  \aAft  ihanld  hm  ibrjoltrn  to  iBinlion  firance  in  their  nilunl  pwera,  cipKitiei, 

^MUwr  dus  trf  MtpiirM,  who,  npm  sit  oeca-  uhI  piop«niliei ;  and  Ihi*  inequdilr  in  lUH 

•ion,  aauiiH  Ihai  durineiiiin  wilb  m  iMsnliar  funW  iiicwMBi  Lj  ifca  iannuilliHi  whipbilMj 

and  ui  oilenlalioui  degree  of  cnnlijence,  I  banpen  to  receive. 

Bnn  «ir  praTnntoa.aTth*  fentlemffn  il  tbe  IndrMinlFntaruiT  poiTtii*  reguUliDni.lhi 

kw.     Thi>  ■ri*«,  perbi|W>  f>*«B  in  *niict]t  U  Dacqoik  ndiKUy  aad  virtan  of  men  ■<>«  iw- 

an  murMtion  ;  Tor  Sir  H^iiit  Sp*liniin,  «ilh  thnt  all  men  are  enual  berauge  lli*y  hn«e  an 

■■■■  (plaaii,  tnferaa  ■■,  htH  anero  hoc  im-  aqual  right  to  juttiea,  or  to  Uh  poue¥SJun  of 

Mil*    naaMaaiMpuiii  <■  •pmtni  jmrncimxiUm,  thtir   rigbt*.      Tliia  ia  an  iniigniKcHiii  aalt- 

laftui  fttn-tlior.  ttian  tmcntrt  favint  inthlice  evidenl  Inirh,  Hhich  no  on*  evar  denied,  oni) 

af  vr^tiii*  ampJuirnvu,  fnTon  tihiio  brn*  n  [t  anknintfl  to  nothing  more  than  (o  fhe  idenii 

kmtar  i  fwli^  quad  UgiUm  wnii  mmgit  Oote  Bom'  cal  pTDpaaition,  thai  all  ebbb  hai*  afual  ngbto 

to'a.     Otm  KK.  Ann.     But  ibia  Icnpfth  oTen-  peiiita  anif  alniolute  rijfhti  In  uneq^ial  thinpj, 

io^neal  baa  eaubliabail  atieh  a  right  to  Ihlt  Ibeji  are  certainiT  equal  with  regard  lu  iht 

liaiiDction,  thai  lb*  coori  of  conuoon  plaaa  ra-  Bcrfaclian  of  ibeu  ri^ta,  or  theiuaiiua  >h«t  N 

(iiiwd  lo  hear  an  alTidaTit  read,  IccaaK  >  bar-  due  to  their  rupeciivB  claiini.  Tha  \i  the  onlf 

liMrr  named  in  it  -Ha*  not  called  an  enquire,  arnae  in  which  equality  can  be  applied  to  man- 

1  Wib.  S4t.<  kind.     In  Ibn  mit  petfaoi  ie|Ml>lic  that  oas 

(30)  The  (Ideat  M»  bai  do  prior  oUim  la  lie  eonaeiied  la  tbaon,  Ibc  praimiiion  ii  talw 

^.   J r  ^giiiicmu,;  iQr  il  [)  iht  |„t  of  „J  miachievoiii ;   ihe  rathfr  and  child,  iba 

'arerr  aon  ia  aa  gnal  agea-  maalar  and  aemnt,  lh«  jiid»  and  priaoner, 

vnHH  w  th*  eldeM.^     Sk<.  9ia  tha  (encnl  and  oomtnOB  aoUisr,  the  repfMca- 

mra,  are  not  •ilbrn  tbe  alatata  of  addittoni.  a<)|i(l.  and  have  uneignal  ri);h<M. 

I  WUm.  SM.  And  where  ererr  office  ii  electire.  the  moat 

<3Z)  Tbeaa  im  iIm  mka  and  di«rMa  inla  Tirtuoai  and  the  beat  qmli&ed  to  dinchun 

wWeklh*  pt^Jasf  £aglaad*ndl<idpd,«Bct    tba '-    -   ' '  '         '    ' 


whiehwareereiitad,  aodanpeaertad,  for  the  MiHriorto  ntben. 

TceipraBalprMFciioa  and aupponoreach other.         Oneeelebniedphiloaapher haiandrarouieA 

But  ia  order  lo  eieile  dheonceirt,  and  to  atir  ta  piove  the  natural  equality  of  mankind,  bj 

iqt  Rbellian  againat  all  piod  order  and  peace-  sbMrviHg,  that  "tha   weaken    hai  atren^ 

iiil  gorammant,  ■  propoailion  tua  lately  beaa  eaoi^fa  to  kill  the  laiiinit,  aiilMr  hy  (miM 

iailuatnoaaly  pnjpagnMd.  tit.  that  all  awn  am  naohioationa,  or  by  cODlMcraoy  wah  uilicn, 

ty  naliin  equal.     If  ihia  aubjoclia  eoDliderBd  that  a»  in  the  aaae  danjar  with  hioualf.* 

mwBa  fbt  a  motaanl,  tb«  nry  rnane  will  ap-  BM^t  Z^b.  b.  aiii. 

pTM  to  be  Ike  tnilh.  awi  ihat  all  men  atr  by         Fnm  v 

waturt  meqaaL     F«r  Ikodeh  c^iMran  eooia  nawna,  ■ 

ioco  the  woild  eqaalty  belcdiai,  yei  in  a  few  qaencee,  <■  nen  an  auBmfi  la  naaa  w  nauo* 

ycon.  at  aaea  aa  tbeir  bodiea  aequin  'igaur,  it  to  praotice. 

■od  their  nindi  and  paaakna  are  eipandad         Subordination  in  erery  aociety  i(  Ihe  hood 

aad  deraloned,  wa  pMCoin  aa  idAuM  dif-  of  lia  eiiatenea ;  ibe  hixheat  and  -l.a  taweal 

*  Il  mm  SMiiliiaid  U  Iha  lima  Miai  llii  lata  Jaaty'*  tnaOL'— nf  tha  tkmit  «f  C—wiia  BaiuA 

Mr.  Ja»iee  Heath  re{iurdkn)gtaAigi>d,«B*int,  and  aa  wiU  dia." 
1  an  iaha  Uwtk,  aMian,aB«  af  hw  aa- 
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CHAPTBR  Xni. 
OP  THE  MILITARY  AND  MARITIME  STATES. 

'     TttKOulitaiy  »ut««c1udH  tks  whole  oT  iho  »ol^i«iT  i  (^Bwcfej; 

J  M  arepeculiany  appoioied  among  ihs  reetofihe  peophifoi^l^^^ 

\  ud  defence  Of  the  rea|m._  '  ,  ' 

Tb  a  Taiid  of  liberty  il  is  extrenely  dangeioua  to  make  a  diaiinct  order  ol 
dw  profesaJOB  of  ama.  '  Is  absolute  mftiiarchiAf  ihia  ia  nee«sauy  Tor  ilia 
•afaTf  of  Cm  prioca,  and  aiisaa  frvm  the  main  principla  of  their  cMHieuui- 
ttoU)  whicb  is  that  of  govoniag  by  fear :  but  ia  free  atatea  the  pruressioi 
of  a  aoldier,  ta^en  aingly  »ai  neiely  aa  a  pTofeaaion*  is  jually  aa  ot^ect  of 
jealousy,  f  In  these  oo  nuja  should  take  up  arms,  but  whh  a  view  to  de- 
fend  his  country  and  its  laws  :  fae  puts  not  off  the  citizen  when  he  «nte» 
the  camp  ;  but  it  is  because  he  is  a  citizen,  and  would  wish  to  continue  aa, 
that  be  makes  fainaself  for  a  wUle  a.  soldier.  /  Tbe  lawa  ther«fet«  and  con- 
Mttution  of  these  kiagdoins  know  no  anch  state  bb  that  of  a  perpetual 
standing  aoldier,  bred  op  to  no  other  profeuioo  than  that  of  war :  and  it 
was  not  till  the  reipi  of  Henry  VII.,  diat  the  kinga  of  England  bad  m 
DiDch  as  a  gnard  about  their  parsons. 

In  the  time  of  our  Saxon  anceaton,  aa  appeara  Ciom  Edward  the  v»m- 
feiBor^  lawa  [a),  die  nrilitxry  Ibrce  «f  this  kingdom  was  in  Ae  hands  of  the 
dnkes  or  heretochs,  who  were  consented  through  every  province  snd 
oonnty  in  the  kiagdom ;  being  tnken  o«t  of  the  principal  nobiKty,  and  anoh 
as  were  most  remarkable  for  being  "  sapienlM^deles,  ft  mimosi."  Their 
dn^  was  to  lead  and  regulate  the  ^ngh^  armiea,  with  a  f«fr 
f"400]  nnlimited  power;  "pnmt  ait  visvm  faer^,  ad  kottvnm  'eonmm  d 
utititetem  ragni."  And  because  of  this  great  power  they  were 
sltti9t«d''b}  the  pe^e  in  their  full  aaanmbly,  or  folkmote,  in  the  same  man- 
ner s>  sberiflls  were  electsd  :  following  still  that  old  Jiindamental  maxim 
of  the  Saxon  constilutioa,  that  where  any  offioer-waa  entrusted  with  anck 
power,  as  if  aboaed  mirivt  teiri  to  the  oppression  of  the  pe<^le,  that  power 
was  delegated  to  him  by  the  vote  of  the  people  themselTes  {b).     So  too. 


BdirMiiih  d<  __  , 

ft»»  thair  autml  niiiwaomditepJriimui'j    «-  dcfna  HCMaiUto  W  thBH  « ...  _ 

MiathtaMunJ  baih.Mttw  nmin  «m  <■  thi  lomr.  iCviitM  and  taUnlc  an  thm  fetmii  ts 

Aai4/.h*>t».aHi*r<to.-  aBr<wM,  >*•  dewn*  ■d-unnncn. 

kmidulla/tt,lhnmmiiitldifyiii.    Hiluu,  Is  ihii  lapm  oMmm,  tb>  ■«  of  tlw  loweM 

Aoagk  ■  fanmnrarainAlie.'na  noon-  iwiwait  maT  ns*  b;  hn  neA  unil  aUVtin  la 

«iBa*d  of  tlw  aaeinkj  of  nibordiMtiiiB  ant  lbs  haad  oT  riia  ohsMh.  W»r.  arm*,  ufT,  ■"1 

*»P««».  tW    h«  naka*   aatan,  ami  whan  areij  depadnnit  of  llio  atata.    iTiB  dsctHite, 

vuring  ifunm  ba»«  n't  King,  wUraw  Ma  Oat  all  awn  are.  or  oaght,  lt>  bt  «q«1,  »  Kltla 

•apaM  tha :  laai    awitrair  *a  tMMra,  and  dMrafltiTa  -vf 
thair-hannii<«a,  Aan4»(n**nbMiotPnen». 

IfDoIaqnaliHiitt  fret,  taa,  sho  aiwmptcil  TO  make   bkii   aqiu!  bt 

■naiUy  tea;  far aiAaa —d -Jut—a  MicBUag  cha  liB*B  aT  Maa, Ml  tappBf  at 

Jar  uat  with  ILbactr,  but  wril  ooaiat.  IktaavfialkaM 

B.  a,  I.  Toa 


Iligii/eaiyCoOgIC 
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unag  the  mcitnt  Gsnmns,  ifa«  KncHWr*  of  oar  Saxoa  fbrefMlien,  tiny 
lud  their  dnkea,  u  well  m  kingv,  wiib  kn  iiklapondeM  pow«r  over  llw 
.mililary,  u  the  king*  had  over  the  civil  Btata.  'i'he  dukes  were  electivo, 
Iho  kings  herodiiary :  for  so  only  ean  bo  <DiMiateaiIf  luidsntood  ihat  pu- 
SBge  or  TBcitUB  (e), "  ttgea  ex  nobititate,  diteta  «t  vitiute  tumunt ;"  in  coft 
■tittitiDg  their  kings,  Ae  family  vc  bhwd  lOfiX  wu  refardcd,  in  chiuis|t 
their  dukes  or  IcMers,  wartike  mnit ;  jnst  u  CtMar  lelatos  of  their  au' 
cestors  in  his  tim«,  that  wheiievor  they  went  lo  war,  by  way  either  of  at  . 
tack  Of  defence,  they  tteeted  leaders  to  eooimand  then  {d).  This  lai^ 
■hue  of  power,  thus  conferred  by  the  people,  though  intended  to  prourvo 
the  liberty  of  the  subject,  was  perhaps  unreasonably  dstrimentaitto  tbo 
prerogttiive  of  the  crown :  and  aocotdingly  we  find  ill  uae  mado  of  it  by 
Edrrc  dake  of  Mercta,  in  ^e  reign  of  Kinf  £dbiund  iRmatde  ;  wlm,  by 
his  office  of  duke  or  heretoch,  was  entitled  to  a  targe  comnMnd  in  this 
king's  army,  and  by  his  repeated  troaetieiies  nt  Iwt  femasfeitedth*  crown 
to  Canute  the  Dane. 
/^  It  seems  universally  agreed  by  all  historisae,  thai  King  Alfred  first  set- 
tled a  national  militia  in  this  kingdom^and  by  his  prudent  discipline  nwde 
all  the  subjects  of  his  dominioR  soldiers ;  hut  we  are  unfortunately  left  in 
the  dark  as  to  the  particulars  of  this  his  so  celebrated  regulation  ;  though, 
from  what  was  last  observed,  the  dukes  seem  to  have  bean  left  in 

of  too  large  and  independent  a  power;  which 'ensMed    [*410] 
luke  Harold  on  the  death  of  Edward  the  ecmfessor,  though  a 
■tranrer  to  the  royal  blood,  to  mount  for  a  short  spsce  the  throne  of  Hm 
kingdom,  in  prejudice  of  Edgar  Aiheltng  the  rightful  heb. 

Upon  the  Norman  conquest  the  feodal  law  was  introducsd  here  in  all 
US  rigour,  the  whole  of  which  is  built  on  a  military  phn.  I  shall  itot  now 
enter  into  the  particulars  of  that  constitution,  which  belongs  more  proper- 
Iv  to  the  next  part  of  our  Commentaries  ;  but  shall  only  observe,  that,  m 
consequence  thereof,  ftU  the  lands  in  the  kingflfw)  were  divided  into  what 
were  called  knights'  fees,  in  number  above  sixty  thousand  (1) ;  and  for 
e«er^  knight's  fee  a  knight  or  soldier,  mitet,  was  bound  to  Mtend  the  king 
in  his  wars,  for  forty  days  in  a  year  (2) ;  in  which  space  of  linA,  before 
war  was  rednced  to  a'acience,  the  campaign  was  gener^ly  finished,  and 
a  kingdom  either  conquered  or  victorious  («).  By  this  means  the  king 
had,  without  any  expense,  an  army  of  sixty  thousand  men  always  ready 
nt  his  command.  And  accordingly  we  find  one,  among  the  laws  ot  Wil* 
liam  the  conqueror  (/},  which  In  the  king's  name  commands  and  firmly 
enjoins  the  personal  stteiidenL-e  of  sU  kniglus  and  others  ;  **  jiu>4  h*i»amt  H 
ttTteant  ae  semper  in  amis  tt  tq  uis,  ut  dtcel  el  oportet :  el  qwd  temper  lint 
arompli  et parali  ad  tenHtium  gwtm  integrum  nobis  explmditmet  ptragmtdttm, 
£Um  opus  adjutrit,  secundum  ^od  detent  feodis  el  tertementii  suit  de  jure 
moUtfaeerey     This  personal  serviee  in  process  of  time  degenerated  into 

M  OtMK».a,rm.l.  •(  iMr  MWtnt  bmmUmiKw, UiU tlulr  r<>v<>lM, 

.j,.n 1.,. ■.^. ..■,.—_  ^,f„ji,^  oriiillil»,cinniilb«conip«JUKlloi«r»»t»vBili 

•lifHiv."  wulu,  at  tanj  i^n  !■  ■  y—t.    I(«L  Ud.  Bin. 

WnMloiu  (/)C.U     SMCo.Lm.TS,n. 


S!!l 


M<n,  iHfif irXH  tM  ri  itUt  armiuU  ^Jifimlv."     wuki,  at  tanj  i 

^aAita.  I.  t.t'n.  


•uci  4l.i|iiai  pan,  u  (or  w  nnoh  lind  thn*    ottiar  dn*  pmpttioB  ol 
Ui^li  ud  a  kalf,  &e.  wan  to  be  rciunwd ; 

•  Ofv*lafcM.II»(iili^iil«<to*stA 
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Ka  OP  THE  BIGHTS 

^»iiiu5  commulatioaa  m  ftids»ud  M  law  tb«  atUtur  pan  (3}  of .  Ui« 
(Bodbl  syaienwM  nboliBhedM  (he  reiionuon,  by  auiuis  J2  Cor.  11.  c. 

In  dke  IB0MI  tuna  we  an  qot  to  imagine  that  the  kiagdom  wa«  lef^ 
irbolly  without  defenoe  in  cou  of  domeatic  intuTrectioni,  or  th«  prospect 
tt  ibnign  iavMion*.  Buidee  thoM  wbo  by  t^eir  military  tenures  wer^ 
bound  to  peifmtn  fony  days'  service  in  tlte  fiekl,  firat  the  uaize  of 
,  [*411]  ajmsj  enseted  37  Hen.  'U.  (k),  and  oTuirw&nla  the  statute  oT  Win- 
ches^, (()>  under  Edward  I.  obliged  every  msn,  according  to  bin 
•■iBtexnd  degree,  IP  proride.ft  deterpiintfe. quantity  of  sqchanns  m  wer« 
ihen  in  use.in  wder  to  keep  the.  peace  :  and  constables  were  appointed  ia 
•II  hundreds  by  the.  Utter  sleUite,  to  see  tliol  such  arms  were  provided. 
These  wes|)oiM  were  chaaged,  by  the  statute  4  and  5  Ph.  and  M.  c.  2,  ini^ 
•thuv  of  more  modem  eervice  ;  but  botb  this  and  tb^  foinier  provisions 
were  repealed  in  iha  reign  of  Junes  I.  (k).  While  th^e  continued  in  force, 
it  was  usual  from  time  to  time  for  our  princes  ia  issue  concaissions  of  ar- 
ray, and  send  into  every  couMy  officers  in  whom  they  could  confide,  to 
muster  and  array,  or  set  iAmilitarfordisr,  the  inhabitanis  of  every  district; 
and  the  form  of  the  commission  of  array  was  settled  in  parliament  in  the  5 
Hen.  IV.  so  OS  to  prevent  the  insertion  therein  ofany  new  penal  clauses  (I). 
But  it  was  provided  (in)  that  no  man  should  be  compeUed  to  go  out  of 
tte  kingdom  at  any  rote,  nor  out  of  hia  shire  but  in  cases  of  urgent  no- 
cessiiy ;  nor  should  provide  soldiers  unless  by  coitsent  of  porliameot. 
J^boHb  the  reign  of  King  Henry  the  eighth,  or  his  children,  lieutenants 
began  to  be  introduced  (n),  as  standing  representatives  of  the  crown,  t« 
keep  the  counties  in  military  order  ;  for  we  find  them  tnenljoned  as  known 
officers  in  the  statute  4  and  fi  Pli.  and  H.  c.  3,  though  they  hail  not  been 
then  long  i^  use,  fw  Camden  speaks  of  them  (o)  in  the  time  of  Queen 
ElixabethiSs  eztnordinsry  mogulrates  constituted  only  in  times  of  diffi- 
vqllf  and  dimgfir.  EMit  .the  introdliction  of  these  co^}lnissions  of  lieut*- 
nancy,  which  contained  in  substance  the  same  powers  as  the  old  commis- 
sions of  array,  caused  the  latter  to  fall  into  disuae. 

In  this  state  things  continued  till  the  repeal  of  the  statutes  of  armour 
in  the  reign  of  King  James  the  first :  aftsr  which,  vrhen  King  Charles  }ho 
lint  had,  during  his  northern  expedition,  issued  commissions  of  lieutensn- 
cy,  and  exerted  some  military  powers,  which,  having  been  long  exercised, 
were  thought  to  belong  to  the  crown,  it  became  a  question  in  the  long  par-  . 
JionMnt  bow  far  the  power  of  the  militia  did  inherently  reside  in  the  lung ; 
being  now  unsupportsd  by  any  statute,  and  founded  only  upon  immemo- 
riaj  usage.  Thia  question,  Ittng  agitated  with  great  heat  and  re- 
[*412]  eeotment  on  both  'aides,  becsme  at  length  the  immediate  cause 
of  the  fatal  nature  between  the  king  and  his  patiiament :  the  two 
houses  not  only  denying  this  prerogative  of  the  crown,  the  legali^  of 
which  perhaps  might  be  somewhat  doubtful,  but  also  seixing  into  uieir 
awn  hsnds  tne  entire  power  of  ^e  militia,  the  illegafity  of  wUch  step 
3ould  nerer  be  any  doubt  at  alL 

(U  Har«L  A.  D.  IIH.  M  SUL  1  Edw.  IIL  it.  1, 0.  ■  m4  T.    MMw 

(fl  IIEdw.l.cS.  m.  11.5,6.  a. 

(i)  aut.1  Jw.l.  cU,    tIJsc.l.le.m  (■)  ISX/n.Ta. 

(1)  Bomhwcnh,  put  1,  p^M  SSI,  SB.    SmS       (*)  BiiL  101.    £iltl.  IMi. 

(31  Thr  njliiarr  or  wiriika  pari  of  lb*  ha-  inutation.  u  (irir  u  tha  nigs  of  Hmir  11 
d>I  nuMiii  WH  ■iMiitlmd,  wben  penoml  Mr-  But  th<  nfliurip  tenum  alin  rainiliwi  til  II 
III!  I  ■■  iliii  iimiil  iiiili  tu  m  puMJsij  iiai     Ou.n.e.Sfc    Am  a  bosk,  p.  .T. 
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-  8«Dn  alter  ih«  roatoration  of  King  Charles  the  aenrnd,  whnn  .  aa  mili- 
iBiy  tenureB  were  aboliehed,  it  was  thoygbl  pigper  to  aacertain  the  powe/ 
of  the  militia,  to  recogoize  ihe  sole  right  of  the  crown  lo  govern  and  com 
maud  them,  and  to  put  the  whole'  into  a  laon  regular  method  of  militan 
■ubordination  (;>) ;  and  the  oider,  in  which  the  militia  now  standa  b^  laK 
is  piincipallj  built  upon  the  statutes  which  were  then  enacted.  It  is  trua 
(be  two  laat  of  them  are  apparentlj'  repeated  ;  but  many  o(  their  provisiona 
are  re-enacted,  with  the  addition  of  eome  new  legulationa,  by  the  present  I 
miliiia  laws  (4),  thegenf^rai  scheme  of  which  ia  to  discipline  a^i;ertaiji 
nurober  of  the  inhaEiiSiia  ^!!iKajy,,UtiiDly^^P?S'l.^X^PiJ2L'^^  y-S^,!Si 
Mid  officereiTEir  'iTie  To"ril  Ijeijienant,  the  dejputy  lieutenants,  and  other  prin- 
ci[NJ  lajidbolders,  unde('ap9iHiiiiB$jon  fiom  ttta.crova^XTfi^y  are  not  com- 
pellBblti  ip  ni»r<^oi;(of  iheircouniiea,  unless  in  cue  of  invaaidnor  actual 
rebeUioa  wubin-Jlbe  realm  {or  any  of  its  dominions  or  territoriea),  ^j)  "9^1° 
any  case  compellable  to  march  onl  of  the  kingdom.  J  They  are  lo  be  ex- 
ercised at  stated  times;  aiid'theii  discipline  in  general  is  liberal  and  easy  ; 
but  when  drawn  out  into  actiial  service,  they  are  subject  lo  the  rigours  ol 
martial  law,  as  necessary  to  keep  them  in  order.  This  is  the  constitur 
tional  securi^  which  our  lawa  (r)  have  provided  for  the  public  peace,  and 
for  protecting  the  realm  against  foreign  or  domealic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  and  more 
tegular  discipline  were  esteemed  lo  be  necensaty  than  could  be  expected 
from  B  mare  militia.  And  therefore  at  such  times  more  rigorous 
methods  were  put  in  use  for  the  'raising  of  armies,  and  the  due  [*413] 
regalation  and  discipline  of  the  soldiery  :  which  are  lo  be  looked 
Dpon  only  ^s  temporary  excreacencea  bred  out  of  the  distemper  of  ihe 
atate,  and  not  as  any  part  of  the  permanent  and  perpetual  laws  of  they 
I  kingdom.  fFor  martial  kw,  which  is  built  upon  no  aettled  ££inc)j>]es_,  btiT 
/ ia  entirely  arbiirn'ry  m  iis^^cisidns',  i.s^  as.  Sir  MaltKew  Hale  oBserves  (s), 
I  m^Su'th  aittTiealuy  jta^w.W  aometluiig  indulged  rather  iban  allowed  as- 
I  a  law  (5)/  The  necessity  of  order  and  discipline  in  an  arniy  ts  the  ouTy, 
fliuijj^wBicRcan  give  it  counlenanc'Q^.atid, 'therefore  it  ought  not  to  be 
permilteii  m  time  of  peace,  when  the  king's  courts  are  open  ior  all  peraons 
to  receive  justice  according  to  the  laws  of  the  land.     Wherefore,  Tbomaa 

(fi  UCat.lLc*.    14Cu.ILc.t.    IICu.lL 

If)  Slat.  l«0».ni. C.I. 

(>)  SOm.  IILcM.    HOh.IILcU.    ISOw. 


lU  general    i, _ „._.  _ ,....     „  „™„ 

Yei  lee  Ihe  neii  nota,     Fnr  dpUilt  bouuIi  liem  bj  Mr.Tyller  hiumon  oFthe  jmrit  of  » 

Si*0.  ChtlHrrndi'i  Bum,  Tii.  Milin*.     The  piriiun  thin  ortuiimpirtiii!  critic      He  myi 

lul  feneiiU  iluuia  ippev  to  be  SSO,  UI.c.  "  ihe  pHoetiilesaffflilTury  Uw  sniu  ceiHin, 

6S,3Tr..  III.  c.  ST.     The  annu>l  mutmr  net  detensinUB,  .nd  ii 

applleal'tB  to  iha  miliiia  irhen  pemiueBilT  plea  of  the  tamiiK 

"'    ■'■■---'  ij  eDbadTing  "'  

lii 

1  eaiuhire  upon  our  lailiUiy  jutia-  UgidiUura,  and  Mfiirerd  bf  penaliiei  nppnr 

■  by  no  meaiu  mantMl  at  th*  pre.  nnuisd  id  mntj  oSaaoe ;  or  tht  penaltiea  are 

whaleier  mnyhais  baen  the  Tacl  len.innfruincaaeiitherelheoirpnciniieithei 


tmed  bj  iIm 


,  hqi  the  jaiij  eoibadTiBX  ihwn,  msulMe  ika  skil  dai 

iir  the  pnrpoM  o(  men    Iraioing,  doe*  not  muiini  act  and  the  ani 

■abjeel  hen  lo  piiniibEnsnt  in  life  □[  limb.  tain  tbe  rulei  of  diKi|riiiw  are  fn 

(S)  Tbta  eaiuhire  upon  our  lailiUiy  jutia-  UiieliUute,  and  mliirced  bv  peni 

MvdntMHby :.....  .i ..   .  -  .   . .               -               t 

mt  daj,  wl«  ,         __.     ._.. . 

whan  Sir  MaUheir  Hale  wnile.     The  long  tnitint*d  or  iigraTaied  bejond  ita  ordtnar* 

k-u 1 {„  which  the  nation  waa  ei-  ataiidard  br  lUendant  einrtunatatiC**,  M  tb* 
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^4  OF  THE  RIGHTS 

Efifl  •'■C  I^YicUlOT  fMing  condemned  at  PonMfAct,  13  Edw.  TT.  %t  rHKtttal 
Iaw,  his  aitsindrr  Wai  reversed  1  Edw.  IT1.  becanse  if  wu  lione  in  titn«  of 
peace  (e).  Aiid  it  is  laid  down  (u),  that  rf  a  tientemnt,  or  other,  fbar  bath 
coowniBKiOn  of  martial  authority,  doth  in  time  of  i^eaca  hang  or  othenrim 
execute  any  ifiafi  by  colour  of  martitd  Taw,  this  is  murder ;  for  it  is  agsinn 
magnn  carta  (o).  The  petition  of  right  (te)  mortiifvflr  enacts,  that  no  sofdier 
■hall  be  ((uftrtered  on  tbe  anbject  without  Ms  own  conaeni  [x].  and  thai 
no  connoission  shall  iMne  to  ptbCeed  within  this  land  according  lo  manixl 
law.  And  whereSs,  after  the  festortdon,  King  Charles  the  second  kept 
up  about  five  thousand  regular  troops,  by  his  nwn  authority,  for  gvanm 
and  garrisons  ;  which  King  James  the  second  by  degrees  increased  to  no 
fees  than  thiriy  thousand,  all  paid  from  his  own  clvlt  list ;  ft  was  made  one 
of  the  articles  of  the  bill  Of  rights  (y],  that  the  raising  or  keeping  a  stand 
jng  army  witliin  the  kingdbmln  time  of  peace,  unless  it  be  with  consent  t>f 
parlisnient,  is  againsl  law. 

Sut,  as  the  fashion  of  keeping  standing  armies,  which  was  first  iawo 

duced  by  Charles  VII.  in  France,  i.  d.  H45  (»),  has  of  late  years 

['4l4]    universally  prevailed  Over  Europe,  [though    some  a(  its  poien* 

tatea,  being  unable  themselves  lo  maintain  them,  are  obliged  U) 

ha»e  recourse  to  richer  powers,  and  receive  subsidiary  pensions  for  that 

I  pUTposeJfii  has  also  for  many  years  past  been  annunlly  judged  necessary 

\by  OUT  legislature,  for  the  safety  of  the  kingdom,  the  defence  of  the  poa- 

'  sessions  of  the  crawnof  Great  Britain,  and  the  preservation  of  the  batande 

'  of  power  in  Europe,  to  maintain  even  in  time  of  peace  a  standing  body  Ol 

troops,  under  the  command  of  the  crown  ;  who  are,  however,  ipse  faeto 

^isbandeil  at  the  expiration  of  every  year,  unless  confinued  by  parliameAty' 

And  il  was  enacted  by  statute  10  W.  111.  c.  1,  that  not  more  than  twelve 

thousand  regular  forces  shoirid  be  kept  on  loot  in  Ireland,  though  paid  U 

the  chutge  of  that  kingdom  ;  which  permission  is  extended  by  Statute  8 

Geo.  III.  c.  13,  to  16,335  men,  In  time  of  pace. 

To  prevent  the  executive  power  from  being  able  lo  oppress,  sayB  BoioB 
Montesquieu  (o),  it  is  requisite  that  the  armies  with  which  it  is  enimsle^ 
should  eonsivt  of  the  people,  and  have  the  same  spirit  wtih  the  people  ;  a* 
was  the  case  at  Rome,  till  Marine  new-modelled  the  legions  by  enlisting 
di«  rabble  of  Itkly,  and  Inid  ih«  fovndktion  of  alt  the  military  tyranny  (bat 
«isned.  Nothing,  then,  aec»rding  to  these  principles,  ought  to  be  mort 
guarded  against  in  a  free  state,  than  making  the  military  power,  when 
such  a  one  is  necessary  to  be  kept  on  foot,  a  body  too  distinct  from  the 
people.  Like  ours,  il  should  wholly  be  composed  of  natural  subjects ;  il 
ought  only  to  be  enliswd  for  a  short  and  limited  time  ;  the  soldiers  sJm 
should  live  iiitermixed  with  the  people  ;  no  separate  camp,  no  barracks,  no 
inland  fortresaea  should  be  allowed.  And  perhaps  it  might  be  s^ll  bettn 
if,  by  dismissing  a  slated  number,  and  enlisting  others  at  every  renewal  ol 
their  term,  a  circulation  could  be  kept  up  between  the^  army  and  the  peo> 
pU,  and  the  ciliien  and  the  soldier  be  more  intimately  connected  together. 
To  keep  this  body  of  troops  m  order,  an  annual  act  of  parliameni 
^*41S]  likewise  passes,  "  to  punish  mutiny  and  desertion,  'and  for  the 
better  payment  of  the  army  and  their  ^juanera."     Thia  regulalM 

.KWA^  liod.l'lll».llllt.Hl1..1l. 
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tin  BWWOT  hi  wliieli  tbey  are  ta  be  dispened  tmonf  the  savemt  Innkvop 
an  «nd  vicinallers  throughout  the  kingdom  (6);  and  cMabliBhei  a  taw 
nnnial  for  ibeir  government.  67  thie,  smon;  other  'hittf»t  it  ie  enaMvd, 
Aai  K  any  officer  or  toldier  Bhall  excito,  or  join  any  mutiny,  «r,  knowinf 
^  it,  shall  not  give  notice  to  ibe  conmandhig  officer  :  of  ahall  deaert,  oi 
lul  in  icnf  other  reginwnt,  or  sleep  n{N)n  his  poM,  or  leato  it  berure  he  it 
telievod,  or  hold  correspondence  whh  a  reM  or  enemy,  or  strike  or  Ma 
rif^nce  to  his  snperior  officer,  or  shall  disobey  his  lawftil  commanda  :  raeh 
offender  shall  snfi'er  such  punishmeiit  as  a  eonrt  mattisl  shall  inflict,  though 
U  extend  lo  denh  kaelf  (7). 

Howerer  expedient  the  most  strict  reftdations  msjr  be  in  time  of  acturi 
war,  yet  in  times  o(  profound  peace  a  Gttle  relaxation  of  mililaiy  rigois 
would  not,  one  should  hope,  be  {noducUTo  of  much  inconvenience.  And 
Upon  this  principle,  though  by  nor  standing  laws  [b)  (still  remaining  nk 
tbrce,  though  not  attended  to.)  desertian  in  lime  of  war  ie  made  felony, 
without  benefit  of  clergy,  and  the  offence  is  triable  by  a  jmy  and  before 
tmtices  at  the  common  taw  ;  yet,  by  our  mihtta  taws  before  mentioned,  a 
much  lighter  punishment  is  inflicted  for  deaerlion  in  time  of  peace..  80, 
by  the  Roman  law  also,  desertion  in  time  of  war  was  punished  with  death, 
but  more  mildly  in  time  of  tmnquillity  (e).  But  our  mutiny  act  makes 
BO  such  distinction  :  for  any  of  the  faults  above  mentioned  are,  et|)ially  M 
kU  times,  punishabte  with  death  itself,  if  a  court  martial  shall  think  pro* 
per.  This  discretionary  power  of  tlfe  court  martial  is  indeed  to  be  guided 
by  the  directions  of  the  crown  ;  which,  with  regard  lo  military  offences. 
bas  almost  an  sbaolutB  legislative  power  {ij.  "  His  majesty,  says  tlw  act, 
majjorm  article8_s£jrM,-and  conHlilote  eoorte  msriiaT,  wUh  pnwetTo  uy 
S^^nme'Ey'sueh  article's,  and  inflict  penalties  by  sentence  or  judgment 
of  the  aame."  A  vast  and  most  important  trust !  an  unlimited  power  10 
ereate  crimes,  and  annex  to  them  sny  punishments,  net  extend- 
ingtolifeorlimb!  These  are  indeed  iorbidden  to  be  inflicted,  *eX'  [*4I6] 
cept  tat  crimes  declared  10  be  so  punishable  by  this  act ;  which 
fuimes  we  have  just  enumerated,  and  among  which  we  may  observe  thai 
any  disobedienee  10  Uv-ful  commands  ia  oi>e.  Perhapa  in  some  future 
revision  of  this  set,  which  is  in  many  respects  hastily  peimed,  it  may  be 
tbough  worthy  the  wisdom  of  parliament  to  ascertain  ine  limits  of  mili- 
tary suhjection,  >nd  to  enact  express  articles  of  war  for  tlte  government  of 
Ibe  army,  as  is  done  for  the  government  of  the  navy ;  especially  ai,  by  ovr 
praaeat  coostituliMl,  the  nobility  and  gentry  of  thti  kingdom,  who  serve 

U)  Sl«l  IS  Hmi.  VL  c  is.    I  uid  t  Edw.  TL  Ow  Isrdi  of  lh«  ■doilnlly,  In  ■nuthm'  winntl  ut 

t.\  "forlheniulitimaf  hlim«j«t)''*muln*AK« 

M  rt.  n.  It.  ».  wMl«on»aii»." 
W  A  DM  pa««r  am  Vu  mln«  b  fina  m 


Ifi)  TVn  11 «  itiniling  «cl  niliting  to  iba     Mfliurr  Law. 
Mllrling  at  loldifn.  bf  tha  31  C>[.  fl.  e.  1.  *.         Thrni  va  iilw  atandina  • 

i4.  br  Khkh  no  olGcrr  tin  other  pamn  tball     regulaiing  tha  toMwrj,  intu 


■he  8  Gfo.  IL 


«l«:tiDiii  itn  Rillea  nr  more  from  Ihe  plM 


and  ettij  Kieii  inhihitiint,  &e.  mij  tvfuaa  to  election,  at  Ifnit  ana  rUf  iicinrr  rna  Fimion, 

JDci  >  ■o'diar ;  tul  thia  wf  im  ia  eAeci  dona  and  no(  lo  maka  naarei  aiipnMch  Arrela  unul 

>*a}  with  \<f  (Sna  uimial  acta.     8ee  T  T.  R.  ana  itaf  w  1eai>i  afiai  Ihe  poll  i*  taken ;  bdl 

•24.     2  T.  R.  96.  Ihia  doe*  dm  ettrnd  lo  WeMiniDiHer  or  olhsi 

(7)  TSiproTiaionaoftbiaannualwlar 

ftnoienHui  thai  Ihe;  nnnot  be  here  fiTr    _  . 

«!•!! :  (he«  will  be  (nund  (or  Ilia  moat  part  right  U 
Uy  Mt  loilb  and  aitausd  in  Bon'a  J.  lit. 
Vol.  J                                        4« 
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tl»  OF  TUB  RIGHTS 

tlteii  tnuDtiy  as  militia  officars,  ue  winiully  >ubjw;tsd  to  tlie  une  *Ak 
ttoiy  ruie  during  theii  time  of  exercise  (8). 

One  of  theigreusBt  advaattLgea  of  our  Eoglisli  Uw  is,  that  not  only  tli« 
criineB  themselvw  wbich  it  puniahei,  but  also  the  peoaltiea  which  it  iit^ 
dicta,  are  ascertained  and  notorious  i  nothing  is  left  to  arbitrary  discretion  ^ 
tha  king  by  his  judgaa  dispeaafls  what  the  law  has  previously  ordained  i 
but  is  itot  himaeU'  the  legislaloi.  How  much  therafoie  is  it  to  be  regretted 
ibal  a  set  of  men,  whose  bravery  has  so  ulWn  preaerred  the  liberties  of 
their  oountiy,  should  be  reduced  to  a  state  of  servitude  in  the  midst  of  « 
nation  of  freemen  !  for  Sir  Edward  Coke  will  inform  as  («),  that  it  is  ona 
pf  the  genuisa  marka  of  servitude,  to  have  the  law,  which  is  our  rtde  of 
action,  either  concealed  or  precarious  :  "  misera  m(  itrvitus  vhijus  est  ve- 
gitvt  vU  incogniOim."  Nor  is  this  state  of  servitude  quite  ccnaiaient  with 
tbn  maxima  of  sound  policy  observed  by  other  free  noiioas  (9).  For  tba 
greater  the  general  liberty  is  which  any  elHte  enjoys,  the  more  cautioua 
has  it  uaually  been  in  introducing  slavery  in  any  particular  order  or  pro- 
feaaion.  Theae  men,  aa  Baron  Montesquieu  observes  (/],  seeing  tlie  It^ 
barty  which  others  possesa,  and  which  they  themselves  are  excluded  from, 
are  apt  (like  euuucha  in  the  eastern  seraglios)  to  live  in  a  state  of  perpetu- 
al envy  and  hatred  towards  the  rest  of  lAe  comoiunity,  and  indulge  i.  ma- 
lignant pleasure  in  contributing  to  destroy  those  privileges  to  which  ihey 

can  never  be  admitted.  Hence  have  many  free  statea,  by  depart- 
[*417]    ing  from  this  rule,  been  endangered  by  the  revolt  of 'their  slaves  ^ 

while  in  absolute  and  despotic  governments,  where  no  rual  liberty 
exists,  and  consequently  no  invidious  comparisons  can  be  formed,  such  in- 
cidents are  extremely  rare.  Two  precautions  are  therefore  advised  to  ha 
observed  in  all  prudent  and  free  govemmeiita  :  1 .  To  prevent  the  introduc- 
tion of  slavery  at  all ;  or,  2.  If  it  be  already  introduced,  not  to  luiriut  those 
slayes  with  arms ;  who  will  then  find  themselves  ao  ovemiatcb  fur  tho 
freemen.  Much  less  ought  the  soldiery  to  be  an  exception  to  the  peopla 
in  general,  and  the  only  state  of  servitude  in  the  nation  (10). 


(B)  The  liitual  praiwlioa  (1w>ti  afforded  ' _.. 

toiupeiior  oflicara  hiudiI  >ccuwiiori*.  how-  hu  inott,  if  not  nil,  of  ike  Btleviii 

mevet  true   ind  jum  Uiej  in*j  be,  brought  mra  eompelible  wKh  pood  diicipln 

Afiiinif  lb«m  by  inferior  oincan,  ii  highly  at>  nihordinatun  ;  and  aJliuuj^  lJw  bi ^     

jvetianahla ;  tnriuchrinuajpocccuon,  I  rnena  gilionaof  Ih«  mililuy  law  ur  nntwtd  etttj 

Ihe  diBmiaaionfmiiilheiemceof  aiuballeni  jear,  yel  lh«  regulalionj  aie  nfilher  w  com. 

wba    ahail   ha'e    aucceeded  in    nUMiahirg  plei  or  nuiwroua,  ai  lo  render  an  ohMmnoa 

sbsTnaufinoineniagiinilhiiauperiOTafficer.  of  them  difficult,  while  the  uiiiumi  leTiunn  o< 

Ohichdiiauaaian  in  gcDeiBiukea  place.    Thu*  lU  legialaiure  iaafu»nn1e«  ijiinal  Ihair  ba 

'-'■"'  "  ■■     age-  ■  ■  -     -  .- 

UflltJ 

□liej' ;  for  a  municipal  Uw 

tlie   ehargea  prefrn-ed  litt  he  i«  oiled  npun  la  >i 

^ -.    ilw  eenleoBe   of  dtialaul  and  reaulaiioni  bv  which  he  ii  loht  j 


^1  Bekufiij  wu,  afler  a  trial  b;  tft-  ing  capricioui  or  unjuii.     In  one   n*f 

nenii  court  manial.  or  arter  a  oouil  of  imjuiry  would  Ham  ihmt  the  aoldier  hu  the  advuitin 

lield  upon  lum,  upon  churgel  preferred  againit  of  llie  citlMn  with  ragud  Ui  the  lawa  whiek 

kia  hj  ■  aulmltem  offioari  diamuaed-     Xb^  be  ia  r«)uired  lo  oliej ;  for  a  muruciptd  Ikw 

mihaliem  wu  in  so  wis*  u  lECcuorr  lo  ill*  majr  remain  Lniiieljr  unknoKB  to  the  lub^eol 

sffenCM  csBipnaed  in  tlie   chargei  prerrired  litt  he  i«  tailed  npun  la  aiuwei  for  the  inlna. 

■minu  Colonel  Besufoy.and  waa  Dtherwiee  a  lion  ofil;  but  eieir  indiiiduil  ofUw  miliUr* 

_       =.,__. 1,  -inienlof  the  profeuion  ii  regufarix  infonD--"  -'  •^-  ' 


pnxnalfUian  of  the  eenleoce   of  dtialaul  and  regulaiioni  ^  which  he  ii  uihtfnr 

Xinet  bie  colonel,  it  wu  inumaied  to  the  tub-  for  ihe  Biticlea  ofwar,  which  are  the  eulaluea 

mifaiiifaiiiBitMly  hadnofunheroccuion  of  the  mililar]'  code,  mual  be  md  at  the  haed 

for  hi*  asrvicH.     Thu,  il  wu  uid  aithaiime.  of  enry  regiment  once  etei;  two  imntha. 
wm  u  il  (bould  be,  looking  at  Ibe  good  of  tba        ( 10)  U  would  he  nerhajw  uuful  here  ta  taka 

Mivio*.  tome  notice  of  the  laKi  of  eouria  nurtial,  a 

<g)  Tbia  legral  of  the  leamed  Commenla-  lo  wniA  in  geiteral  aee  Adye'i  Treatiaa  a« 

■or  ia  MfneithU  gntuiioui  in  iu  objecl  and  Couna   Manud,  M'Anhnr'a  Treuia*.  Delr 

■iMahea  in  iU  aourca.     Tbe  wivilude  to  bn'a  Treilijt.  and  Tool'   L.  Dw.  lit.  Can* 
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-  Bm  u  MricEwn,  bf  dib  manMl  net,  an  thu*  [Mt  in  b  wone  condilioa 
ihsn  any  other  nil^«ct«,  m>  by  the  humanity  of  our  stuiding  Inws  tUijr 
tt«  in  BOme  euaa  pot  in  m  much  batter.  By  *iatut«  43  Eliz.  c.  3,  a  wBet 
b;  allowance  is  to  b«  raised  in  e*«Ty  county  for  the  relief  of  soldiers  that 
are  eick7  hurt,..uid  .niaimeH  ;  uot  rorgctilTig' the  myHi  Kospital  at  Chelsea 
Si  audi  aa  are  wQrn  tkuLjojlieir  3uty.  ~  Officers  and  soldieis  ttiat  have 
6eeD  in  iho  king's  sorviee  are,  by  several  sututM  enacted  at  the  cluae  o* 
aevvmt  wan,  at  liberty  to  uqa  any  Inula  ori»C£U£ation  tbey.sr?  tit  .Ql£i& 
wy  town  in  the_  kingdom  (except  the  tiro  universities),  notwithstanding 
my  aiatuie,  custom,  or  charter  to  the  conirary  (11).^  And  soldiers  in  aciuu  1 
military  serrice  mny  make  niincupatire  wills,  and  dispose  of  their  goods  { 
wages,  uid  otber  person^  chattels,  withoi^  tboae  forms,  solemn i ties,  and  I 
•ipeosea,  which  the  law  requires  in  other  cUBsJ(f).  Our  lavr  does  nof 
indoed  estetid  Ifais  pririlege  so  far  as  the  civil  law ;  which  canied  it  to  an 
uHremo  that  bordeta  upon  ihs  ridieDlous.  Fen-  if  a  soldier,  in  the  article 
of  death,  wToio  any  thing  in  bloody  letters  <m  his  shield,  or  in  the  dust  of 
ibe  field  with  his  swm^l,  it  was  a  very  good  military  testament  (k).  And 
llms  much  for  the  military  state,  as  acknowledged  by  the  laws  of  Eng- 
knd  (13).  , 

(  The  maritim*  state  is  neuly.  related  to  the  former,  though  much 
more  agreeable' to  the 'principles  of  our  free  constitution.  'The  [*41S] 
loyal  nary  of  England  hath  ever  been  its  greatest  defence  and 
Atnament ;  it  is  ita  ancient  and  natural  strength  ;  the  floating  bulwarii  of 
•he  island ;  an  army  from  which,  howerriT  strong  and  powerful,  no  danger 
can  ever  bo  apprehended  to  liberty  ;  and  accordingly  it  has  been  assidt>- 
•uiy  cultivated  even  from  ihe  earliest  ages.  To  so  much  perfection  was 
ev  naval  reputation  arrived  in  the  tweinfa  century,  that  the  code  of  ma- 
ritime laws,  which  are  called  the  laws  of  Oteron,  and  are  received  by  all 
nations  in  Europe  as  the  ground  and  substruction  of  all  their  maritime 
constitutions,  was  confessedly  compiled  by  our  King  Richard  the  first  at 
the  Isle  of  Oleron,  on  the  coast  of  France,  then  part  of  the  possessions  of 
the  crown  of  England  (i)  (13).     And  yet,  so  vastly  inferior  were  our  an- 

»StM.  H  Cut.  II.  c  1  i  I  W,  in.  e.  II,  I  «.  HrlH  imiimtmml,   laiUMtl   nbintmlMm   IliW- 

Si  WHtUtI  nU  u  cb*»  Nlnil  IiHaBf  lu     bn  tut  attrltt.     Cod.  i.  II.  IS. 
•nfitoMw  adtclmmtriml.  nt  t>  fm'"^  eucn*-        {i)  4  Iiut.  IH.    CwnoHj  A  b  V(r,  1. 

MiniiL    AitooouiUof  inquiij.Ke  Hum*  V.  Bnd  Iuitb  Iihb  hononnblf  diw^himd,  altar 

Ld.  Bantick,  S  Bnxt.  &  B.  13a     Aa  to  unl  ihrta  yetn'  actnaJ  Htrine  in  Iha  mifiria. 

•ouna  martial,  aer  pott.  (12)  II  ia  now  fiilly  eaubliahnl,  that  both 

(11)  ^UmMUm.  lU.asw.  3,0.  Call offi-  the  full  pay  and  hilf  pay  of  an  offi»r,  «  lUif 

Maployad  in  thaking^aarrieaiinoa  ITG3.  aod     in  any  ina'anw  be  aiaiinrd  befun  it  i*  due; 
• J ._j  __i.i._: ^— ,,  Mid  cKild-     aa  ihe  nlyaei  of  aueh  p>y  if "-  ■'^  — 


tha  kiagdwn,  witboct  aiiwpiuiB, 


ind  abail  not     their  eouniij  mih  thai  di '  ' 


ba  rrniiTad  till  ihey  are  unuaUjr  cfaaneatile.*  ubich  their  leapectiv*  charactrni  mid  alationa 

Tha  aanw  ptivilefa  ia  ailandsi!  to  alf  ofScan  iwuiiv.     4  7.  R.  2M.  H.  Bl.  028.1 

■ad  aoUuta  arlw  have  baaa  diavo  tij  ballot,  03)    Tha   Ftenah  wHUra   aliribnta  theaa 

*  "nia  ia  saw  (ke  aaaa  with  paopei*  (ana-  srvditnia'  enmn 

catly.  propony  of  hii 

t  Hililaiy,*Bilof  eoanenafal  paiaoni.tra  al»  auipendcd, 

«M  Uwayt  tha  meal  i^mideDt  aon  of  pmple ;  W.  Bl.  113T,  w 

■ad.  it  aaa  baan  aeea,  that  aome  corporate  half  paji  mav 


fatly.  -  property  of  hii  delitor  whereTer  found,  ^iii 

t  HililaiT,aBilof  eoanenafal  paiaoni.tra  al»  auipendcd.     But  ■««  Smart  r.  Tiirkpr,  S 

■■  -    '         '  "'.  Bl.  113T,where.iIi.held.ih«lih«U!»ol 

ilf  pay  mav  be  amipied   in  eiinily-     And 

ngttM  and  pririlegea  aa  afaiaat  Ibms  are  sua-  now  iha  inmlrtnt  Act  proridea  for  anporliaii 

Clad;  andinrMincymauaiBiialaoappean,  ini  a  part  of  Iha  half  par  of  an  iuaOifaat  of 

wbttani  tha  aiaMUCtBiMn  waa  wliich  ker  aoMnfal  hii  aiadlton. 
■hall  hare  baaa  raaairad  by  inak  panoaa,  tha 
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eestors  in  iIiIb  ftoint  to  the  ]tr««Mit  ^,  tint,  oren  in  Ae  maritnw  leigri  ot 
Queen  Elisabeth,  Sir  Edward  Coke  [k)  thinka  it  nnUer  of  bout  that  ika 
royai  navy  of  England  then  cnnaiated  of  iMnt  md  thirty  ahip«.  Ths  pnr 
•ent  condition  of  our  marine  is  in  great  meaanre  owing  to  tite  satataiy  pio> 
nsions  of  the  atatutea  called  the  navigation  Acta  (]4);Mwherflb}'  the  cim* 
Mant  incTeaae  of  English  shipping  and  aeamen  was  not  onty  aBcanrag«d) 
but  Hindered  unavoidabty  neceseary.  By  die  atatnte  5  Ric  II.  e.  3,  is 
order  to  augment  the  navy  of  England,  then  greatly  fiminiabed,  it  wn 
ordained  that  none  of  the  king^  liege  people  ahonid  ship  any  merelmidiN 
out  of  or  into  the  realm  but  only  in  ahipa  of  the  king's  bgeKnoa,oii  pain  of 
forfeiture.  In  the  next  year,  by  statute  S  Ric.  II.  c.  8,  dhia  wise  pnmaiim 
was  enervated,  by  only  obliging  the  merchaiitB  to  give  English  ahipa,  if 
able  and  sufficient,  the  preference..  But  the  moat  beneficial  ata«ut«  (of  iha 
tTBile  and  commerce  of  these  hingdoma  is  diat  ■avigntioB  Act,  the  lUdi- 
menta  of  which  were  first  framed  in  )U0  (Z),  with  a  nairow  partial  view: 
being  intended  to  monify  our  own  angar  ialaiida,  which  were  diaaflected  to 
the  parliament,  and  atitl  held  ont  for  Charles  II.,  by  atopping  the  gainU 
trade  which  they  then  carried  on  with  the  Dutch  (m)  (  and  at  the  auM 
time  to  clip  the  wings  of  those  our   opulent  and    aapiring  neighbowak 

Thia  prohibited  all  ships  of  foreign  natiena  from  trading  with  any 
{*4I9]    English  plantationa  'without  Kcemce  trout  Htn  council  of  staio 

In  16M  (n)  the  prohibition  was  extended  ^so  to  the  mother  co^ 
try ;  and  no  goods  were  snffered  lo  be  imported  into  England,  or  any  of  its 
dependencies,  in  any  other  than  English  botiotm  ;  or  in  the  shipa  of  AM 
European  nation  of  which  the  merchandize  Imported  was  the  gmuino 
growth  or  manufacture.  At  the  reatoration,  the  former  prorinoM  wwa 
COM  inued,  by  statute  IS  Car.  II.  c.  18,  with  this  very  natofial  impra*» 
inenl,  that  the  moater  and  three-fourtba  of  the  mariners  akaU  aloo  be  Eag 
lisb  subjects  (15),  (IS). 

<t)  4  Inn.  U.  M  Hod.  Un.  KM.  lU.  tW 

<t)  Scoball.  ISl.  Ml  ScnbsO,  ITt. 

Un  to   Elsuinr,  ducheu  of  Gnianna,  Iha  benffit  br  ths  rcluaiion  of  tlwirimdiag  tie*, 

kinc'i  mother.     Shi  hid  uMTmailj  b«n  Ihe  uid  in  noUmM  piruHnli  thi*  esunirr  boK 

wife  of  Uuu  VU,  kinx  of  Franc. ;  but  <lf-     iiKnarilv  '-'  ■* ' '~'^-^  ~ 

voin»dfromlh«mon.rch,   '  " 

Heiiry.iriBrw.rdiH-n;jl 

She  wu  ■  wonon  of  com  .     . 

01'  nm  wu  R  pjtrt  of  Guienne.     Ths  probi-  (he  gnodt  imposed  or  rxpomi. 

bilU}!  ii.ihHLihvie  liwi  wen  compiled  under  {IK)  See  note  13,  ntfirm.     8UI.4  G.  IV.a. 

the  jotnl  iiiu(>icd  of  h«r  huilnnd  iniJIieT  ton  ;  41,  it  the  new  Bhip  legintj  tai,  lepuHngtia 

■1  ill  avpnii,  Ihe    promu1«ling    them  wu  foraier  ennciraenu  U  W  mimiM,  and  d*- 

t)i«  u-.t  of  tUchird.     Foi  the  leirning  iinon  clirea  thnl  no  chip  eiB  he  deemed  ■  BHiM 

thie  curion*  queition,  aee  Scld.  Mare  Cl.  S  thkI,  and  enthled  t»  Ibe  priiilafn  of  oM, 

uid  m  ;  ■n<l  how  oppupied  by  the  French  wrt.  ihnt  (bun  not  be  T«tiieF*d  <»nfsiinaM]r  *tt 

tcr).  ue  Mr.  Juati<-e  Pack'a  Syaiem  of  Ma-  ila  pmriaiona.     And,  To  be  nitjtied  to  he  n  N- 

mt  tnauranee,  Iniroduction.  p.  jiitiii.  patrtad.  aha  naat  hr,  wiiolly  of  Iha  buiM  af 

(It)  The  pteaenl  legixlilure  ba>  ceaaed  lo  the  United  Ktnidon,  the  fala  of  Man,  Ouen- 

rai-ogniia  the  «trici  olaervanio  of  the  nari™-  acy,  JerMy,  oi  eome  of  Ihe  ooWeie*.  pleata- 

tian  Acta,  not  deeming  them  neeeaaary  to  the  tiriiii,  ielindii,  er  territoriet  vTtbf  mipii*.  oa- 

praearvntioii  of  our  nmrine.     Recent  ■Iniuiea,  leat  a  priie  condemned  for  illegal  (layf--ti*il- 

vii.  4  G.  IV.  cc.  4t,  43.  44.  41.  indirectly  op-  ing ;  in  ailhar  ciae  Ibe  mmti  m  M  Iwlmii 

pugn  ibe  docinne  in  the  leil.     If  our  ma-  wholly  to  fail  majeaty'a  iDbjecta  entitled  id  be 

nna  aball  antTer  froin   Ibasc  iHt -mentioned  ownen  of  titeh  vetael.     Tti*  act  parmite  tImhi 

iIMiiiea. tlie old  oitea  miy  be  rr-Pi>acied.     TV  who  ntay  >fterwaida  be nitmrnlned.  nr  beraaaa 

'e  laalingly  eiirnoive  ;  lint,  I  muel  den i tent,  to  be  ewneri;  but  ■xcladtJi  mil  p«. 


:h,  «be  murried  Prince  well  a*  unjuatprohihiiion  that  compelled  a  eo- 
ry  [I.,  Richaid'a  father.  lonisi  to  grnJ  hia  piodui^e  wily  to  thin  in&rhet. 
iniiderable  Itlenl.  and        (IS)  Under  forfeiture  of  the  ahip,  and  all 


eonfeaa  my  oi*n  lilindneaa  if  I  im  called  upon  ennn  unialty  Teatrfmit  a«t  of  ha  majwayV 

lo  aee  ID  ine  dialunce  <liing>>ra  to  our  murine,  mininnn.  nnlea*  a  member  of  ■  Brit»h  laOH 

from  ■  aieixly  but  lemiierrd  pitrmil  of  the  or  ■  partnrr  in  luHne  hmf*  tatiii—  an  w 

noden  policy.     The  ooloniea  will  donliileBa  in  Orest 


lonlilleiB 
n  BettIo«.ii.lMtnlbaaBdartbaVi^B.L 


■a  t:  Co  Ogle 


OF  PJXS0N8.  33» 

Huqr  lam  have  been  made  for  the  auppiy  of  (lie  nytl  navy  with  Ma 
Mab;  Soi  ibeir  r^gulatioD  when  oa  bosii;  and  lo  cont'ei  privileges  and 
nwaida  on  them  during  and  aTtcr  their  service. 

^  1.  first,  ibi  their  supply.  The  power  at  iraftressiog  seafiaring  men  in 
th*  sea  service  by  the  Jung'i  commiiMinn,  haa  been  a  matter  of  aome  dis- 
pute, and  aHbmitted  to  with  great  relucLiDce  ;)lhongh  it  hath  verj  clearly 
•lul  learnedly  heea  shewn,  by  Sir  Michael  Foster  (o),  that  the  pcsclice  ot 
irapressipg,  and  giaatiag  powera  to  the  admirali^  for  that  purpose,  is  of 
very  aiuienl  dale,  and  Iwth  beea  uniformly  coounued  b^  a  regular  series 
of  fMcedenls  lo  the  present  tiine ;  whence  he  concludes  it  to  be  part  of  (he 
cowmtia  law  ip).  The  difHculiy  arises  from  bance,  that  no  statute  baa 
expressly  declared  this  power  to  be  in  the  crown,  tliougb  raauy  of  iheiD 
very  strongly  imply  it.     The  statute  2  Hie.  II  c.  4,  speaks  of  mariners 

vbeing  arrested  and  retained  for  the  king's  service  as  of  a  thing  well  knowq, 
and  practised  without  dispute  i  and  provides  a  remedy  sgainal  their  run- 
ning away.  By  a  later  statute  {g),  if  any  waterman  who  uses  the  river 
'Itames  shsU  hide  himself  during  the  eseculiou  of  any  toinmiseion  of 
gtiasaing  for  the  king's  serrice,  he  is  liable  to  heavy  penalties.  By  an- 
other (r),  no  fisherman  shall  be  taken  by  the  queen's  coninussioD  to  serve 
as  a  mariner ;  but  the  commission  shall  be  first  brought  to  two  justices  at 
the  peace,  inhabiting  near  the  seacoast  where  ihe  mariners  are  to 
Jie  taksQ,  to  the  intent  that  the  justices  may  *chuae  out  and  re-  [*430] 
Jum  such  a  number  of  able-bodied  men,  as  iu  the  commission  are 
Mintaiaed,  le  serve  her  Mfejesty.  Aod  by  others  {s)  especial  proiectioof 
are  allowed  to  seamea  in  particular  circumstances,  to  prevent  them  from 
b«ii^  inpresaed.  Andfeirymen  are  also  said  lobe  privileged  fromheing 
impressed  at  common  law  [t).  All  which  do  most  evidently  imply  a  power 
of  impressing  lo  reside  somewhere  ;  and,  if  any  where,  it  must,  from  the 
spirit  of  our  constitution,  as  well  as  from  the  frequent  mention  of  the  king^ 
commission,  reside  in  the  crown  aleoe  (17). 

M)K*p.»*.  «r)  SMMU.TaUBW.rinctl.   *Jim.t.t. 

ly)  Set  »l»  Comb.  lU.    Bur.  ML  4>nd9  Ann.  c.I«.    UGf.n.cII.   SGm.IO. 

(«)  Sut.  1  Hid  t 'Pti.  end M. c  1(.  c.  IS.     II  Om.  tTL  c. M).    N0M.II1.C.TS,  Se. 
4r)  SULBEIli.c.*.  </i  Bh.  M. 


(IT)  Tha  1(n*liiy  of  pKMiiw  i»  to  futtT  ei-  Anjaiemptions,' 

nU»bed,Ihat  tl  wm  not  wwaSmit  ofl  Oonbt  in*^  oiniin.  mnM  depend  nnonl 

■M  lor  Ban  of  uiiiiM.     In  tlw  oua  •[  Um  mnaniof  ttiUinn.     ST.R.ZT6. 
Kiiif '•  Jutib*.  loni  Uuiilietd  layi,  "thepawsT        In  addition  lo  ihtit  luttiDriiic*,  minT  mora 

•fpruiiuiafonmled  upon  iniineinorUl  □>■«».  m  eolleeied  by  Burringion  (in  hii  ObMrtt- 

dlinrFd  lor  ifo.    it  ii  be  w  fwinded  and  ■!■  tioni  on  Ancient  BlatutM,  p.  3M.  5  «1.),  «4n 

.kkwaJ  fbrafiB,  itAsa  ka««  aetranpd  loiwid  •he**,  thai  Iha  orown  ancun%  eierniMd  a 

■pon.  not  can  il  1m  rindicilcd  or  juiliGsd  bv  aimilar  power  of  impieuing  men  fnr  ilia  land 

■ar  nuon,  hiu  Iha  lafaiv  of  the  itata.     And  Mmce,  not  only  for  tbvnrniT.bul  fDrihekingV 

Urn  -pnctioa  ia  deducBJ  fraoi  thai  thia  swirim  pinaun ;  aid  inilanrei  ne  giran  in  the  caw 

■WtHDOd^iliitiowl  hi"  of  F.nglaad. '  that  pri-  of  Gotdanulb'*  (Aurifrabios)  impren  pni  ap- 

tala  niwhirf  had  lieKer  ba  auhmilted  to.  'ban  pantibu)  pcnoiln  rreia.     14  Ei)w.  IV. 
fuhlif  dMriDwniiwd  unoaraBlMM*  (havld  »-        Tha  frtanwa  and  rmry  of  Londm  are  not 

aoft.'     And  ikough  il  ba  a  legal  power,  it  maf,  eitniplrd  from  b«ing  impmasd  for  Iho  a«T- 

like  Dianj  uihrn.  ha  %)mati  ia  lb<<  •mvoiaa  of  vioe,  if  in  other  reapect*  fit  aiih>ecM  for  th* 

v."    Cowfi.  sn.     In  that  eaaa  Ika  defendant  aenira,  9  Eaat,  466;  norara  tramen  arrrlnt 

tvaa  Inrm^iht  up  hy  AoAeae  cvrpmt,  npnn  tha  in  tha  merchant  aarricB,  thoagh  a  freeholder, 

Bonnd  that  he  wu  entitUd  to  an  aiampCion ;  3  Eait,  4TT ;  nor  ia  the  maiter  of  tnv  renel, 

Xul  rb:  aonrt  bi4d  that  the  namption  wu  not  merely  a*  aucli.  eiemnl,  eipeciaUy  if  hia  ap- 

aada  eul,  and  he  iraa  nmandad  h>  (ha  ahip  pointinenl  appear  lo  be  DolliiaiTe.     J4  Eaal, 

'li. h  he  bad  been  bmuht.  34B.     If  ■  lailoron  board  a  merchani-ahip  *" 


B,  that  Oa  rigiuvl'  piaiaii^  ii  Ibuodcd  ra     any  pinpotiioi 

—  ■  "T  lai*,  and  aitanda  to  all  panooa     ' *""  ' 

rmployisaDM  ia  lk«  Mifaiiin  liiia 


ll,g,™T:C00glc 


too  OF  THE  RIGHTS 

But,  besidet  this  method  or  impreuing,  vMch  h  only  defensible  Fhcoi 
public  necessity,  to'  which  all  private  coniiderations  mun  give  way,  then 
u«  other  ways  that  tend  to  the  increase  of  seamen,  and  manning  the  royal 
Bkvy.  f  Parinhea  may  bind  out  poor  boyv  apprentices  to  tnasteis  of  mer- 
chantmen,, who  shall  be  protected  (Vom  impressing  for  the  tint  three  yeart; 
and,  if  they  are  impressed  afterwards,  the  masters  ahsU  be  allowed  tb'.ir  • 
wages  (u)  j^great  advantages  in  point  of  wages  are  given  to  volontecr 
■eamen  in  order  to  induce  them  to  enter  into  his  majeaty'a  service^v) ;  «n<l 
every  foreign  seaman,  who  during  a  war  ahsll  serve  two  years  in  any  man 
of  war,  merchantman,  or  privateer,  is  naturalized  ipso  Jacto  (n).  About 
the  middle  of  King  William's  reign,  a  scheme  was  set  on  foot  (x)  far  « 
register  of  seaman  to  the  number  of  thirty  thousand,  for  a  constant  and 
.  regular  supply  of  the  king's  fleet ;  with  great  privileges  to  the  registered 
men,  and,  on  the  other  hand,  heavy  penalties  in  ease  of  their  non-appear> 
ance  when  called  for :  but  this  registr}',  being  judged  to  be  inefTectoal  ■• 
well  as  oppressive,  was  abolished  by  statute  9  Ann.  c.  SI. 
f  2.  The  method  of  ordf ring  aeapien  in  the  royal  fleet,  and  keepin^^g* 
f  reguFar  discipline  there,  is  directed  by  certain  express  rure s j' artj c Ies7an8 
orders,  first  enacted  by  the  authority  of  parliamejit  soon  after  ibe 
[*43I]  restoration  (y]f;  but  siuce  *riew- mod  died  and  altered,  after  the 
peace  of  Atz-Ia-Chapelle  (*)  ,to  remedy  some  defects  which  were 
of  fatal  conBe<iuence  In  conductbg  the  preceding  war.  In  these  articles  of 
the  navy  almost  every  possible  ofTence  is  set  down,  and  the  punishment 
thereof  annexed  :  in  which  respect  the  seamen  have  much  the  advantage 
over  their  brethren  in  the  land  service  (18),  wbose  articles  of  war  are  not  en- 
acted by  parliament,  but  framed  from  time  to  «me  at  the  pleasure  of  ifaa 
crown.  Yet  from  whence  this  distinction  arose,  and  why  the  executive 
power,  which  is  limited  so  properly  with  regard  to  the  navy,  should  be  bo 
extensive  with  regard  to  the  army,  il  is  hard  to  assign  a  reason  :  unless  it 
proceeded  from  the  perpetual  eslahlisbment  of  the  navy,  which  rendered  a 
permanent  law  for  their  regulation  expedient ;  and  the  temporary  duraticn 
of  the  army,  which  anbsiated  only  from  year  to  year,  and  might  therefore 
with  less  danger  be  subjected  to  discretionary  government.  But,  what- 
ever was  apprehended  at  the  fir8t  formation  of  the  mutiny  act,  the  regular 
renewal  of  uur  standing  force  at  the  entrauce  of  every  year  has  made  this 
distinction  idle.  For,  if  from  experience  past  we  may  judge  of  fntui* 
events,  the  anny  is  now  lastingly  ingrafted  into  the  British  conatitutioB, 
with  this  singularly  fortunate  circumstance,  that  any  branch  of  the  legis- 
lature may  annually  put  an  end  to  iu  legal  existence,  by  refusing  to  con- 
cur in  its  continuance. 
/  3.  With  regard  to  the  privileges  conferred  on  aaikm,  ibey  are  fntij 
much  the  same  with  (hose  conferred  on  soldiers  :*with  regard  to  relief 
when  maimed,  or  wounded,  or  superannuated,  eilher^bjr  county  rates,  or 


(r)  Sial.llCK.II  rt  I.e.*. 

(I)  SUUtt  O*0.a«.l^WBUdBdtv 


T  uid  8  W.  UI.  e.  n. 


in  now  depending  (1926),  which     rected  to  be  trMd  in  tha  nitial  irinnFr. 

I.  inTolm  ihii  TciT  importiini     inani*1  ha*  juriidictlDn  to  try  ■  ninl 

namely,  whether,  where  theie  arti-     whoie  rank  »  not  fpscifled  in  the  rnmi 


ipecify  mi  nfTonoo,  ind  aUo  the  peTwna     elei  ft>r  an  offence  alln^  before  n 

_. ...J    md  annei  the  pnniah-     and  ipeeitied  in  them t     The  paar.irir|Kni<v, 

following  and  final  ar.     will  proliably  appear  onder  the  namta  of  Maa 


fcr  whom  Rimmitied.  and  annex  the  pnniih-     and  ipeeitied 

-     -        '     '         -"■ J  i_-.  -      will  proliabl)- 

■.  Owra,  bait,  isd  otbtn. 
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/  H  raytl  hospital  at  Greenwich  ;  with  regard  abo  to  the  exercise  ol  trades, 
and  ine  power  of  making  ntmcupativs  leatamentaj  and,  farther  (a),  no 
learaan  aboard  his  majesty's  ships  can  be  arrested  for  any  debt,  unless  the 
■anie  be  swom  to  amount  to  at  least  twenty  pounda ;  though,  by  ttie  in- 
Dual  mutiny  acts,  a  soldier  may  be  arresled  for  a  debt  which  exlends  to 
half  that  value,  but  not  to  a  leas  amount  (19),  (20). 

(■)  SUl.  II  OKI.  11.  e.  10. 

(IS)  But,  b7>lH>U«n<iIinrkeU,  iioMin.     Britiih  ■biD«)ueli«b*ll  ■pprraib  vhbiDon* 

(ueulion  lot  any  debt  leM  ihui  »U  Tli<  ita-  And  hii  mnlHIy  id  council  m\j  older  u) 
tolmi  cicfpl  »n7  criminal  miltcr,  ind  llwre-  proportion  of  the  «lio¥e«uni«lo  be  paiid  for  kt 
upon  it  hat  been  deeidad,  thu  (  cdrficr  mtv  tampU  to  KCompliiJi  tilber  of  then  abw«li, 
be  CDmmitltd  for  reriuing  lo  indemnify  the  no  ihat  Ihe  v.bule  mm  lo  be  paid  for  Iht  final 
pariah  a^im       '  •       '        - 


r.  R.  15fl.    ST.  R.  S70.  (20)  TbiamandincmtilotlieConMilutinaf 

.._    ..        ..  Ill.c.  13,  enacta,   Ihat  if  any     ihe  IL  S.  pmtide  ihat  tbc  lighi  of  Uie  imouU 
pcIt)'  oHtcet  or  Hainan,  belonging  to  hii  ma-     li>  keep  and  bear  arma  ahnll  nnl  bi 


M(li 

enllT 

ti  him 

to   eaope, 

Jt  may  not  be 

thai. 

■ince 

Ihe 

■  Ibilh  ihe  militii 


Cly'a  miy,  (hail  lie  •rieilad  or  apiirehended  ■  well  lejpileied  miJitia  kning  necrnarji  lot 

any  debt  or  criminal  chaije.  after  he  ihlll  ihe  lecuilly  of  a  free  atate:  sl*o  Ihat  uo  Bol' 

he  eniiilrd  to  hia  diicharn,  he  ihall  be  re-  dier  ahati  in  time  of  peace  be  quartered  in  an; 

eanicyed  hy  the(heri(F,  poler.  orothnafflerri  baute  without  the  eonaenl  of  the  onner:  nw 

to  >ome  officer  of  hia  majealj'a  deBlempo«ef-  in  lime  of  mar.  but  in  a  manner  to  be  pre- 

nl  to  recrivB  leamen.     And  it  he  wilfully  or  acribed  by  law.     Art.  2,  3.     There  are  aimilar 

"  !  iball  pmiaion.  in  the  Cnnaiituiion  of  the  Stale  of 
New  York,  Art.  7.  aect.  T,  and  in  1  R.  B.  St, 

pUce,  63.     By  I  K.  S.  S3,  4  4.  il  ii  further  proilded 

Ihe  le-  that  no  citizen  of  Ihia  Sute  can  be  cnnatrain 

, .,._ aeoTcr  ed  lo  arm  btmsolf.or  to  pi  om  of  thi*  8taM, 

^ a,  ud  •  noilhern  puMge  ba-  or  to  find  addier*  or  mm  of  arma,  wiihoiHa 

tween  the  Atlantic  and  Pacific  ooeani,  by  the  law  of  Ihe  Stale,  eicept  in  cuea  Bfiecially 

offer  of  TariouertwaTda.     The  former  acta  on  proiided  for  by  the  ConatituiionoTiheU.  9. 
lb*  lubfeel  war*  repealed  by  the  AS  Oen.  111.         TbeConalitutinaofibelJ.  B.  Art  I.Bcot.S, 

e.  30,  and  their  principal  proriaioia  rcenacl-  jivea  Congreaa  power  to  laiao  and   auppori 

«l  am]  nmemtrd.  whirh  last  alBlute  hat  been  atmiea :  to  provide  and  maintain  a  naty.  and 

itiU  further  amended  by  Ihe  1  &.  3  Geo,  1 V.  make  nilei  ftir  their  goTei 

a.  S.     These  aeu  appoint  eomauaaiantn.  who  Tide  for  aallnu  Ibrth  '*- 

dull  pnipoee  from  time  to  time,  by  mrmDiial  the  Uv.a  of  theTJnion. 

■eaiea  of  [iroportionale  irovda,  to  1>e  paid  lo  laniaing,  amii^  and  ditoip)inin|:  the  inilttia, 

{wTsone  Mho  shall  by  any  principle  not  already  and  foi  levernini  *uch  pan  of  them  si  may 

made  □>ililic.  ascertain  the  longitude  within  be  employed  in  the  Krtice  of  the  U.  S.,  ra- 

tbree  cnTreapondina  BCalcaof  limit  and  cAndi-  serving  to  the  states  reapeelitrly  ihe  appoint- 

tiun.    Bucfa  reward    not    eiceeding    SODOJ.,  ment  of  the  offiGsia  and  the  authoiiiy  of  irain- 

TSOO/..  and  10,000/. ;    and,  if   appmved,  Ihe  ing  the  militia    according   to    the   diaeipline 

•ame  ahall  be  publiihed  is  ihe  Lnndon  Ga-  prescribed  by  Cunjrass.     Dniler  iheae  proii- 

leue  ;  and  if,  od  reaaomibU  eiperimeni,  to  be  sions  a  atnalf  standing  army  ia  kept  up  by  iba 

ernifinl  by  aucb  commlsaioncn,  it  sbsll  be  BUlharitj;  of  Congress  :  and  ths    militia    si* 

bund  that  the  bjngiwde  has  been  ao  ancer-  trained  in  the  tereisl  ataiei.  for  a  few  dnyi, 

lained,  Ibey  nay  ihen  pay  Ihe  pm^iortwnBls  principally  with  the  view  of  sicrrtaininc  their 

nwnrd  usiiigned  lo  Ih*  sosle.     IS  Geo.  Hi.  c  mimbersM  tbe  state  of  Iheirequipments,  and 

go.  a.  5.  of  keeping  Dp  a  eystem  by  nhich  an  army 

Tbey  may  also  eipend  lOOOt  in  making  and  iiii|ht  be  nrganiied  when  wsntod.     Rules  and 

niililishing  eiperiment*  for  Ihe  improvement  aiticlea  for  the  goiemment  of  ilie  amy  of  lbs 

«(n.Ti8ation,ii.a  U.  3.  and  of  the  militia  when   in  pey  of  tba 

By   Ibe   10  aeeu  of  Ihe  *anw  act,  BO.OOOI.  U.  S.,  baTe  been  adopted  by  Coiigres.  (eionr'i 

nay  Iw  given  lo  the  Briiith  ibip  Hhich  tint  kwa.  S93, 1006,)  and  are  not  materially  differ- 

Uniis  ont  snd  saila  Ihrongfa  a  passu*  between  ent  Uvm  the   Englieh  rules  cited  by  BIs^ 

He  AllanticandPacifieoCoanainiUnortbeni  stuns.     See  Rule*  for  th*  govenmaM  oT  lbs 

haniai^Bra.  Naiy     &1orj'»  lawa,  TBI. 
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CHAPTER  XIT. 

OF  MASTER  AND  SEBVANT, 

Ha  VINO  thua  commented  OD  &e  riybts  and  duties  of  persona,  as  standing 
im  tlw  pvbUc  relatuuM  of  magiatratAB  and  people,  th»  metibod  1  have  mark- 
ed out  now  leads  me  to  consider  their  rights  and  duties  in  prwoM  economi- 
cal relations. 

'  The  three ^at  relations  in  private  life  are,  I.  Tbal  of  master  anija^ 
wdnr;  which  i*  foundetTIn  convenience!  whereby  a  man  is  directed  to  cau 
in  the  assistance  of  others,  where  his  own  skill  and  labour  will  ngj  b« 
•ufficient  to  answer  the  cares  incumbent  upon  him,  2.  That  of  husbmd 
gnd  mj»i  which  ig  rounded  in  n.alure^hut  modified  ^jycivjl  aociet^:  the 
one  directing  man  to  continue  and  multiply  his  species,  the  other  jrescnb- 
ihgthe  mfLiiner  iii  which  that  natural  impulse  must  be  confineJ  sncTicgU- 
lated.  3-  That  oi parent  and  ehiU,  which  is  consequential  to  that  of  mag- 
riage,  being  its  principal  end  and  design :  and  it  is  hy  virtue  oTthls  jel^mt 
that  infants   are    protected,  maintained,  and  educated.     But, 'since  ~the 

Earents,  on  whom  this  care  is  primarily  incumbent,  may  he  snatched  t^waj 
y  dead)  before  they  have  completed  their  duiy,  the  law  haa  therefore 
provided  a  fourth  relation  i  4.  That  oigaardian  and  word,  which  is  a  kinfl 
of  artificial  parentage,  in  orJer  to  supply  the  ileficienc_y,  whenever  ithsp- 

pens,  of  the  natural,  /  Of  all  these  relations  in  their  order, 
[*433]  In  discussing  the  relation  of  maater  and  scriiaiU,  I  shall.  Gist, 
consider  the  several  sorts  of  servants,  and  how  this  relation  ia 
crmted  and  destroyed;  secondly,  the  efiect  of  this  relation  with  re- 
gard (o  the  parties  uteraselves ;  and,  lastly,  its  effect  with  regard  to  otlier 
person*. 

I.  As  to  the  several  sorts  of  serrsnts  :  I  have  fonnerly  observed  (a)  thai 
inffeandproper  slavery  does  not,  naj  cannot,  subsiat  in  England:  such  I 
mean,  whereby  ui'absoTute'andimlimited  power  is  given 'to"Se.nia»lCT_ 
over  the  life  and  fortune  of  the  slave.  And  indeed  it  ia  repugnant  ti:'~ ' 
son,  and  the  princip' 
where.     The  three 


ind  the  principles  of  natural  law,  that  such  a  state  should  subsist  any 
B.  The  three  origins  of  the  right  of  slavei7,ji9^giied  bj'.Jimiini^  (Sj, 
are  all  of  them  built  upoii  false  foundations  (e).  As,  first,  slavery  is  held 
to  arise  "jure  ^eniium,"  from  a  state  of  captivity  in  war;  whence  slaves 
are  callearaancipia,  guaii  mami  copti.  The  conqueror,  say  the  civiliana, 
had  a  right  to  the  life  of  his  captive  ;  and,  having  spared  that,  has  a  right 
W  deal  with  him  as  he  pleuu.  fint  it  is  an  untrue  position,  when  takes 
eenerally,  that  by  the  law  of  nature,  OTnations,a  man-may  kill  bis  enemy: 
he  has  only  a  right  to  lull  him,  in  particular  cases  ;  in  cases  of  absolute 
meeessity,  far  self-defence  {  sod  it  is  fJain  this  absolute  necessity  did  not 
subsist,  since  the  victor  did  not  actually  kill  him,  but  made  him  priMoer 
War  is  itself  jusiiR able  only  on  principles  of  self-preservation  ;  and  then» 
foro  it  gives  no  other  light  over  prisonera  but  merely  to  disable  them  from 
doing  harm  tons, by  ctmfinlng their  perscHts  :  much  less  ceo  itgiTaarigUi 

in  Snt   mi^tu,amt  n-aMtn  frnri  JWi        «)  UoMm^.  Sp.  L.  sv.  1 
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W  kin,  Uimre,  abuH,  phmdcTi  or  tnta  to  endave,  an  enemy,  when  tha  VKt 
ia  over.  Since  therefore  the  Hghl  of  making  slaTee  by  captivity  depende 
on  a  supposed  right  of  sUughtef ,  that  foHBdaiton  failing,  tl»  conaequence 
dtaan  from  it  must  fail  Ukewiee.  But,  aecondly,  it  ia  aud  that  a)a- 
*ery  may  beginj^^*  <ssiik^  F^m  one  man  sells  himself  to  another 
This,  if  ooly  meant  oT'contracts  to  aerre  or  trork  for  another,  is 
very  'just :  but  when  applied  lo  strict  alavery,  in  the  sense  of  the  [*434] 
laws  of  old  Rome  or  modem  Barbery,  is  slso  impossible.  £my 
•ale  implies  a  price,  a  qwd  pro  quo,  an  eqiuvalent  gif  en  to  the  seller  tn  lieu 
of  what  he  teansfera  U>  the  buyer  :  hut  what  eqmvalent  can  be  given  fof 
life,  and  Uberty,  both  of  which,  in  absolute  slavery,  are  held  to  be  in  the 
roaster's  disposal  ?  Hia  property  also,  the  very  price  he  seems  lo  receive, 
devolves  ipso  facto  to  his  master,  the  instant  he  becomes  his  slave.  In  tliJa 
case  therefore  the  buyer  gives  nothing,  and  the  seller  receives  nothing : 
of  what  validity  then  can  a  sale  be,  which  destroys  the  very  principles 
upon  which  sll  sales  are  foonded  t  Lastly,  we  are  tolcl,  that  bexides  these 
two  ways  by  which  slaves  "Jtuat,"  or  are  acquired,  they  may  also'bej^e- 
reditary :  "  servi  nascvfUw ,'"  the  children  of  acquired  slaves  are  jure  nolurc, 
^a.Def^tive  kin'S  of  Birthright,  slaves  also.  Qui  this,  being  built  on  the 
two  former  rights,  must  fall  together  wTth'  them.  If  neither  captivity,  nor 
the  sale  of  one's  s^f,  can  hy  the  law  of  nature  and  reason  reduce  the  pa- 
rent to  slavery,  much  less  can  they  reduce  the  olTspring. 

Upon  these  principles  the  law  of  England  abhors,  and  will  not  endure 
the  existence  of,  slavery  within  this  nation;**Bothat  when  an  attempt  was 
made  to  introduce  it,  by  statute  1  Edw.  VI.  c.  3,  which  ordained,  that  alt 
idla  vagabonds  should  be  made  slavea,  and  fed  upon  bread  and  water,  or 
email  drink,  and  refuse  meat ;  should  wear  a  ring  of  iron  round  their 
necks,  arms,  or  legs  ;  and  should  be  compelled  -by  beating,  chaining,  or 
otherwise,  lo  perform  the  work  aasiened  them,  were  il  never  so  vile  ;  the 
spirit  of  the  riaiion  could  not  brook  nia  coodilion,  even  in  the  most  aban- 
doned roguea  ;  and  therefore  this  atalnte  was  repealed  in  two  years  after- 
wards ((/}.  And  now  it  is  laid  down  («),that  a  slave  or  negro,  the  instant 
he  lands  in  England,  becomes  a  freeman  ;  that  is,  the  law  will  protect  him 
in  the  enjoyment  of  his  person,  and  his  property  (1).  Yet,  with  regard  to 
any  right  which  the  master  may  have  lawfully  acquirod  lo  the  perpetual 
■orvice  of  John  or  Thomas,  this  will  remain  exactly  in  the  same 
state  as  *befare  :  for  this  is  no  more  than  the  same  state  of  aub-  ['425] 
jection  for  life,  which  every  apprentice  submits  to  for  the  space  of 
■)ven  yean,  or  sometimes  for  a  longer  term  (3).     Hence  loo  it  follows,  that 

W  BUL  S  and  4  Uw.  VI.  c  IS.  M  S(Ik.««L  I 

Uland  be-    hirioi  atv  nMDarhiL „ .„_,    ^ 

,      „  ,  AtoptvnHthiiaonrrMl- 

lowad,  u  in  ogr  WeU  Indii  iiUodi,  But    isf  lo  —m  lot  oim    ku^wl  yttn,   if  h* 

Ifl  bj  ihe  penion 


Ploridi,  &c.   ho   bfcomc»  »  ftcttoMi,  lad  no    thavtil    »    kini   lir*  ;    ihoogh,   in   jrensml. 
■hom,   Iho  courti  would  be  inelined  to  rorwideril  iin 


i.di  01^.418.    3  B.  &  A.  3b3.  ud    nr;  auiot  in  enroKdng  it.     Bnt  ihrra   rould 

n)  Mr  ChriilJan,  hi  hi*    note,  obierrM,    ia  ■  aula  of  iltrar;  wouM  b*  ateolau^  au)l 

telliipble.  If  B  rieM  to  pprjielual  actiioe  can  [thuhow>Terbeand«sidrd,t)i>ita  conlntri 
tm  w-quireif  lawfully  11  aJI,  it  muM  be  aoiiiinxl  bj  aalan  wilb  a  pMawi  la  (srva  htm.  in  ca»- 
braBnUnici  nithona  iiheiirm.who  itui  aiilaiatiM  of  liia  pnakaaiag  bn  ft«Ji>ei,  to 
prit,-  •nd  eonp*MnI  to    rontraet.    9«cb    •    '-iailim 

Vol.!.  (Sn  SnHm  adDunNaBdorUMTillkL    ' 
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the.inramous  and  tmchriitian  practice  of  wilfahoMin^  bapliam  from  negro 
MEvanta,  leat  they  abould  thereby  gain  their  liberty,  is  totally  wiihotfl 
foundation,  aa  well  aa  without  excuse.  The  law  of  England  acta  upon 
general  and  eztensiTe  principles  :  it  givea  liberty,  rightly  understood,  that 
ia,  protection  to  a  Jew,  a  Tvk,  or  a  Heathen,  as  well  as  to  those  who  pro- 
fesa  the  true  religion  of  Christ ;  and  it  will  not  dissolve  a  civil  (ri>liganan 
between  master  and  servsat,  on  account  of  the  alteration  of  faith  in  either 
of  the  partiea  :  but  the  slave  is  entitled  lo  the  same  protection  in  England 
before,  aa  alier,  baptism  ;  and,  whatever  service  ihe  heathen  negro  owed 
of  light  to  his  American  master,  by  general  not  by  local  law,  the  same, 
whatever  it  be,  ia  he  bound  to  render  when  broughtto  England  and  made 
a  Christian  (3,)  (4). 

(3)  We  might  hire  been  mipriaed,  that  lbs  Ul«g*1  anil  aboluhed  bj  the  IT  Geo.  III.  mm. 
iHrrnl  commenliUir  ihould  condrscrnd  lo  I.  c.  36.  which  imptxed  letem  pcnaltiri  oa 
traat  lhi«  Hdiculoni  notion  Mid  pnctiee  with    ihoae  ooactnwdin  it ;  lii.  ■  penalty  a(  IDOL 


upriicd,     for  cieiT  ■■»•  piirchueii,  bnidei  ihc  forfeit- 

.»r»te«    BTBofih.  »hip.    T'^ .---..      .. 

5  W.  and  M.  h«ld.  thai  a  mui  might  harr    aind  effect,  the  it 


.ofOmmnB  Pleu,  tolate  u    on  oflhe  ihin.    Thiaacmu  baling  the  de- 


£nsd,  in  order  I 


Bi  it  a  TrhiD  J  far 

Hiiinnu.     1  Ld.  ifay.  I4T.    A  atrance  princi-  wilhin  anv  of  hi*  nwjeaty'a  lemioriea,  to  Lc 

plain  found  a  rij  ht  of  prop*ri  j  upon  !  concemeff  inthe  alave  trade,  after  the  1st  June, 

But  it  waa  decided  in  1772.  in  the  celehrat-  1811 ;  the  puniihnuDt  being  cither  fur  a  tein 

ri  caie  of  Jampi  Somenicil.  that  a  trathcn  not  exccrdln;  fourteen  ycara,  or  coniintiMDI 

negro,  when  brnught  to  England^  owea  no  and  hard  lahour  for  a  term  not  exceeding  6ve 

MrTice  loan  Annncan  or  any  other  niaiter,  years,  norleai  tlun  three,  u  the  diaeniinn  cj' 

Africa,  and  x.i.1  aold  there  ;  from  thence  he  conTicled. 

wu  eanifd  in  Virgioia.  where  he  waa  lought.  By  the  54  Geo.  III.  c.  B9.   Ttaseli  eon- 

and  brought  by  hit  maater  to  England  :  hrre  demned  for  broth  of  laws  relating  to  IheaUv* 

he  ran  away  (mm  his  mailer,  who  seiicd  him.  trade,  are  entitled  lo  the  pntilege  of  priia 

ship,  where  he  ships,  and  to  be  registered  acrordinjrly. 

sent  to  Jamaira  By  Iha  atatule  55  Geo.  lit.  c  ITS.  prori- 

to  br  sold  aa  a  slave.     Whilst  he  nas  Ibua  sion  ia  made  lor  the  support  of  eaptimd  slat** 

confined,   Lord  MansIieM  granted    a  habfai  duting  the  period  of  adjudication. 

corpu,  oidering  the   caplain  of  the  ship  to  By  the  56  Geo.  Ill,  c.  59.  aame  regolalinna 

hrmg  up  ibe  Uxly  of  Jamea  Soraersett,  with  are  made  aa  to  importing  slsres  into  ctfUin 

Ihe  cause  nf  hia  detainer.     Tbn  aboie.men.  British  territoriea  la  Sotith  Aoiciics  Cnm  th* 

"  -  "      ,aa,&c. 

scus.  Bt  f      --  ' 

n  ihe  Court  of  King's  Bench,  the  i 

was  inaulScienl,  and  thai  Somaiaett  onf^ht  lo  sides  these  acts,  there  are  variotia  others  con- 
be  diseharged.  See  Mr.  Hargiave'i  learned  necied  with  treaties  for  the  auppreaaion  of  ih« 
argument  for  the  negro  in  II  St  Tr.  340;  slave  trade  carried  on  Iff  foreign  nations,  lix. 
ntd  the  caae  repotted  in  Lefi't  Rtjfrti,  I.  the  58  Geo.  111.  c.  36.  58  Ceo.  111.  c  65.  (rep. 
In  conreijuence  of  thia  deciaion,  if  a  ship  aa  (oseu.  10,11,  and  amended  by  and  to  bt 
loaden  wiA  alaves  was  obliged  to  put  into  an  constnied  ssone  aci  by  iheSS  Geo,  like- 17.) 
Eniliah  haibanr,  all  the  ■Is'eaonina.-d  might  99  Geo.  III.  e,  IS.  1  j^  2  Geo.  I V.  c. 99.  AH 
and  ought  lo  he  ael  at  liberty.  Though  there  the  prior  statutes  wen  repesled,  snd  the  law 
ar*  acta  of  parliament  which  tccognixe  and  conaolidated,  liy  5  Geo.  IV.  c.  113. 
Fcgnlale  the  slareiy  of  negmea,  yet  it  eiista  It  is  to  be  obaened,  that  in  the  West  fMlia 
neiintbe  eoniem^tionolihe  comnion  law;  islands,  and  partaof  the  South  Ameiican  ae(- 
■nd  Ihe  seaaon  that  they  are  not  deelared  frev  ilementa,  slaiery  ii  still  atlon-ed,  and  the 
belwetbaTivsdiaii  Engiiah  hajbonr,  ia  only  right  of  property  in  such  slnves  is  recogntaed 
beCBiue  Uwir  eaaplaims  cannot  aooner  be  by  the  laws  of  this  country,  sea  Dndaon.  61. 
heapdaad  («ili«*aed  by  thepTVcessof  an  En-  91 ;  and  if  a  party  detain  or  harbour  ■  slsva 
^inhnaan  of  isstice.  in  a  country  where  slavery  is  lawful,  an  sctioo 
Liberty  by  the  Enfliafa  lav  dspands  not  my  be  brought  in  this  country  for  such  dc- 

.L_ .._■ ^    ^„    „^  ^jj  |,in„,2  Loid  Raym.ia74.    3  B.  4  A.393; 

1  Elisabeth,  is  now  and  where  a  British  aubjeet  wrongfiitlr  aeiisd 


Hand    whsl    (raa  said  tainer,  2  Lord  Raym.  1274.    3B.dE  A.393; 

■Ten  in  tna  iime  oi  Monn  Elisabeth,  is  now  and  where  a  British  aubjeet  wrongfiiHr  M 

■vbMaali^y  liiM>  that  the  air  of  England  is  a  catgo  of  slaves,  the  property  of  a  Inrei,^ .. 

tnapure  for  a  alive  to  bnatha  in.    £  Auhe.  on  board  a  ahip  then  employed  by  him  incanr- 

468.  ingon  the  African  slate  trade,  it  wma  held  the 

(4)  The  ytSa  in  riani  imt  iMnMily  a  Ibreignsr  might  sne   hm  far  such  orongfal 

pancipal  brsnofa  oT  roBBere*  bnwaen  our  seianre.    3  B.  dc  A.  393.    It  liea  upon  lb* 

«oloiuu  asdUM  oobM  of  Africa,  but  wai  suds  plaintiff  la  piDva  in  nieh  actiotti,  that  at  tb* 


u,g„7ccT:Cb0glc, 


■'  r  Th*  firat  sort  of  temnts,  thereron,  acknowledged  by  the  lawa,  of 
Enflbnd,  are  mehM  tervanii  TMi'Ran^lt'frDn'beingiR/ra  mi^Rtq,  ordpmes- 

'  jicn^l'he'euhtriicrBe'tWeen  them  and  iheir  mutera  ariavi  upon  th«  hiring 
if  the  hiring  be  general,  without  any  paiticular  lime  limited,  the  law  coif 
MTueb  it  to  be  a  hiring  for  a  year  (/) ;  vftoa  a  principal  of  nuanal  equity, 
that  the  Miranu  ahkll  serre,  and  the  niaMer  maintain  him,  throughout  all 
the  rerolutiona  of  the  rnpeciive  eeasons,  aa  well  when  there  ii  work  lobe 
done,  aa  when  ther«  is  not  {g)  (6) ;  but  the  contraet  mey  be  mkde  fof  any 

( f)  Ca.  IM.  n.  y)  p.  M.  B.  Ma. !^_____^__ 

lime  when  the   injur]'   WH   eominilied,  ihe  tic  Mmnii  in  gvurel.     On  ihe  hiring  of  ■ 

(bwts  wen  hii  by  the  pM<Ii<e  law  irf  Ha  moniil  Hmnu  no  partioalu-  time  ii  Iiimtcil 

K  where  ibty  iben  were.    S  Sidh.  *6«.    i  far  hi*  rewtini"  in  <»>■  utrvica.  ihnuih  iheia 

A.  3.13.     2  B.  &  C.  448.  it  in  exprei 

(hi  Ihe  other  hand,  if  ■  muter  brinfi  hie  reilainiurajHrinnun 

elate  or  the  daTe  eseapa  to  a  placo  where     ing  thw,  we  find  intan  . 

■laviry  it  unlawful,  oaaDliva  i>  mainlaiDaU*  uadei  lUck  a  hiring,  recuvering  for  wagei  he- 

'    igiinit  anulher  penon  fur  dplainlng  or  lut-  fore  the  eipinlion  or  the  Jeiir,  whinh  eiiuld 

Wilting  the  alaTe,  liecauia  Ihe  tiate  is  not  not  In  the  due  if  the  hiring  wu  Ibran-enlirs 

Lu  CKiped.  jeeSi.lli.C66:  and  where  cer-     vice.'the  year'i  service  Riiiit  berampleied  )■«■ 

cnonirr  whitie  (larery  ou  lutenOed.  nr.ai>nl  S  SlariL  SAT.     3  Mod.  lU.     SalL  69.     S.  C. 

thence,  and  gal  on  baard  a  Bnliih  ahip  of  war  6  T.   R.  320.  B.  P.  alio  Ihe  case  of  Wrilh.  *. 

( .-  ihp  high  lens,  it  *aa  held,  ihiit  a  Briiiib  Viner,  in  Vin.  Abr.  toI.  3  j).  8.  ill.  AppoOioiw 

'ihjeel  ronident  in  'hKi  i^ubIi7,  who  claimrd  ment,  per  AshurM  J.  in  Cuner  r.  P^iwell.  6 

AailBTaBaa  hia  propartr.  could  not  nainiain  T.  SL  338.     "With  regard  tn  the  eomnoa 

an  action  agtinil  the  counundrr  of  the  ahip  cue  nP  an  hind  Mrranl,  inch  ■■ervnnl.Ihoi./ii 

Cir  hurliDuiing  ihe  aticei  afler  notice.    S  B.  iX  hin-d   in  a  geneni  waf,  ii  coneiderrd  ro  be 

C.  446.  hired  with  nfetrnca    lo  the  general  under 

Tbou^  a  penon  eeaaea  lo  be  a  aliTa  Iha  tliiiuling  upon  the  auhject,  that  ibe  aerranL 

in»t»ni  he  arn»r»  in  Englnnd,  yet  «  arrvnnt  ihnll  lie  eiiliiled  lo  hia  w«fe«  for  the  time  ha 

who  cornea  orer  ftnm  the  Weil  Indies,  when  aerrea,  ihonfh  ha  do  not  continue  in  Ihfc  eer- 

be  haa  been  a  litre,  and  continuaa  in  the  aei^  lice  during  Uie  whole  year."     When  ihen  u 

*ic«  of  hi*  muier  in  Eiigltnd   without  any  an  eipreta  eonliael  that  a  monlh't  wtming 

agneinent  for  wa|*i,  is  not  entitled  lo  any  on  shall  lis  gixan,  or  a  month's  wages  inid.  imeh 

•nr  implied  pRHnise.    1  Eap.  Rep.  3.  agrMnenl  ie  binding ;  and  nnleaa  the  mastei 

8«  when  na  inlenleU**  inlhe  WeHlaiUe*  niacoDdixUi  himiell,  or  iLe  serraBt  be  rlisiibr- 

eiecuied  an  iodeninrt.  Iiy  which  he  corenant-  dieni,  must  be  obaerred.     Butwhrnihf  hiring 

ed  loserreB.  fnracenainliraa  ashisaerranl,  is  general,  then  ia   no  imnlicHlion   Ihal  any 

altve,  it  wu  held,  that  a  thini  penon  was  enr  repnned  to  haie  been  decided  by  lord 

Ealila  to  an  action  ior  Mdncing  such  aemnt  Kenyan  at  niii  nrius,  that  if  a  servant  be  hired 

IrODi  hia  tniuier^  employ.     2  Hen.  Bis.  51 1.  gencnily,  and  Ihe  muter  turn  him  e«ay  wiih- 

Lord  Slowell  held.thsl  thnu^  a  tlivr  could  out  warning,  or preTioui  notice,  and  [hen  it  no 

pnMectien  eeneeil  aa  soon  aths  nlumed  to  ■  it,  he  ought  tohtrelheallowance  of  a  month's 
roluny  where  elareiy  wai  tibwed.*  wagm.  3  Esp.  Hep.  239.  See  nota  18,  post.t 

(9)  Thii  doelrine  does  not  ippl;  to  Jamtm- 

■Ihi 

.  *  tha  people  would  gladly  n-  _ _  .     _.  ^      _„..       __    _ 

Bwve  if  a  atfe  and  pnelieible  niode  of  doing  390,  s  Bailor  deserting  the  Bhip.  contrary  to  I  lie 

il  could  he  sdopied.     ll  wia  alolished  in  New-  ■hipping  articles,  afler  the  »rrinl,  Ini  before 

Varli,  5  July.  ]K7.    (Lawa  of  IBtT,  p.  144.)  the  4iBCliarge  of  her  cargo,  wna  heU  to  hnn 

A  nlsfe  fleeing  frooi  ■  ataie  which  pennila  forTetled  his  claim  to  wages.     TV  stme   rule 

^Te.-y  loone  Jhsi  prahihils  il.  must  J>rde-  would  probabl}  be  applied     '  -'- ■"- 


U.  S.  Art.  4.  Sect.  3.  A  3.     Slory'a  liws.  S85.     enlin,  and  they  not 
By  •  law  of  Iho  U.  ».  ■■ ■-  ■      -.  .      .    .     .. 


Conal.    nettic  terranli.  the  rontraci  bring  cr 

-   "15.     enlin,  and  they  not  ealilled  lo  wan 

il    ittcy  ter«ed  out  The  time  sgieed  on." 


3tiHii  of  Ibe  U.  8.  in  b 

nigaged  in  the  sisve-trada  on  board  a  fonign  lion  of  AshuisI,  in  Csttea  t.  Powell.  S  T   R. 

■dip,  or  Ibr  aijF  one  to  ha  so  engaged  is  a  XO,  seems  more  wiitiin  the  reason  of  Ihe  law. 

'kip  belongiiii,  ^  whole  or  tn  part  lo  eilixett*  tii.  ilial  a  oobbob  serrtnl.  hired  in  the  ge 

■r  ibe  IJ.  8.  Mnl  way,  ahtU  be  anlilled  Is  wages  fbe  ibr 

T-ialaJohM.  R.  IBS,  h  waa  hrid  Aat  nw  Uae  be  Mnee.  Ihoa^  be  da  not  oontiniie  ia 

■Ml  waa  emplojed  te  work  at  apuuuBf  fora  Iha  ■anica  fin  Ihe  whole  jeaj.     SliUlhalaa 
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tuoj,  and  muTi«d  one*  under  ihiny  ye»n  of  age,  and  til  singla  wamt^n  be^ 
tween  tw«lKft  uid  (brty,  not  haviog  any  visible  livelifiood,  uv  gonipcllablo  ' 
by  tw9  jiiatic«B  lo  go  ew  to  nrvic«  in  hgabaodry  or  certain  apegific  u^et, 
for  tb«  pruMMion  ofluNtHt  ikduaury  (6) ;  and  uo  raaatei  can  put  away ^ 
•arvsni,  or  aerTUit  I««re  hia  mMter,  afier  baing  ao  reiained,  eithei  b«rur«  or 
at  the  end  of  bia  ivnn,  wilboui  a  quarter'a  naming ;  unleaa  vpon 
[*426]  *Tea80iiable  cavae,  to  be  alio* ed  by  ajaaiica  o(thBp«aGe(i)(7):'* 
bin  they  may  pa|t  by  conaent.or  make  a  special  bBtgaio. 
f  2.  Another acec'fes  of  servants^are  called  lyiprenttcM,  (from 
/  kftrnj  and  are  luually  boiuid  foi  a  term  ttfyears,  by  dejtaindtinte! 
ifenlures,  to  serve  iheir  inaaters,  and  be  mainiained  and  instructed  by  ihem^y 
Thia  is  usually  dDDe"13~persons  of  trade,  in  ord^r  to  ]ea[n''llleir  art  ana 
myatery  ;  and  aofnetimea  very  large  bubbb  are  giveii'^witli  them,  as  a  [He- 
miutn  for  sucli  their  instruction  :  but  it  may  be  done  to  husbandmen,  nay 
to  gentlemen,  and  otltera.  And  (i)  children  of  poor  peraona  may  be  ap- 
prenticed ont'  by  the  overaeera,  with  conaent  of  two  juatices,  till  twenty- 
one  years  of  age,  to  auch  persona  as  are  thought  fitting ;  who  are  also 
compellable  to  take  them  ;  and  it  is  heM  that  gentlemen  of  fonime,  and 
eler^'men,  are  equally  liable  with  othen  to  auch  compulaion  {k)  (8) ;  for 
which  purpoaea  our  statutes  have  made  the  indeaturea  obligatory,  even 
ihouj^h  such  parish- apprentice  be  a  minor  (J).  Ap[H«nticea  la  trad^  may 
be  diacharged  on  reasonable  cause,  either  at  the  request  of  themaetTca  or 
maBters,  at  the  qiiarteT-aeaeiona,  or  by  one  justice,  with  sppeal  to  the  aea- 
siona  (n),  who  may,  by  the  equity  of  the  statute,  if  they  ttunk  it  reaaona- 
able,  direct  restitution  of  a  ratable  ahare  of  the  money  given  with  the 
apprentice  (n) :  and  parish-appreniicea  may  be  diacharged  in  the  same 
manner,  by  two  justices  (oj.  But  IT  an  apprentice,  with  whom  leaa  tiiai 
ten  pounds  hath  been  given,  nine  away  from  bis  master,  he  is  compellable  to 
serveoutbistimeofabsence,  or  m^e  satisfaction  for  Sesame,  at  any  tine 
(»sin.s7.»t. 

(I)  Sut.».E1».c,4.  MBta.cl  CnLCw.m 
(■•>  Siu.  tfiUi.c.4. 

<■)  s*ik.  n. 

(•I  SUI.  to  Om.  II.  «.  II.  ^ 

.M ;  lUtult  p[  tail  pnMi 
legsthsi  Willi  Ihe  cijm..  _.  . 

Chflwjrndr*  Dninl  JiuUc*. 


id  i CM  iurf  *,!:.' 


(«)Th. 


TheraitnotachproTiuaDinNew-Yoik.  tionofliiii  wtgcs.    3Swrk.iU.    SoifauTk. 

" '-  '--abodqr  an  fitqotnil/  gle  fciMla,  jurl j  tenint,  ii  w^  lime  durini 

■  Hichulmu,  nad  ihn  the  vur  ipptu  with  iihiid,  Iha  muin  i^t 

SUrk.S5T.  laniWawMr.     Cald.  II.  !«.     SoirkBriTuil 

ia  itnenlFinr  ileep  eul  U  niikt  nilknnt  !•»•. 

, - ., h>  3F:.p.  H.a3*            ' 

duobey  lui  ordsii,  or  be  guiltj  ol  ollwr  n!*-  (8)  The  paiiah  olEecn,  villi  ttw  uient  of 

flonduct,  w'iihout  going  hehn  ■jiuiic*  pf  Iha  [ho  juilicrs,  inaji.biDil  a  ^(iA  appAn'ice  i« 

peaca  ;   3  Slaik.  250.  Cald.    14  1  u  if    tbs  a  pprHin  »bo  rttiiitea  ouL  Drili«ttp>ri>h,  if  h* 

muMr.  jiial  berora  the  aerranl'i  utuid  hout  of  occupir*  an  calatir  in  tha  pariih.     3  T.  B.  lUT. 

diniiar,  order  tha  aervaat  tn  uka  hia  honaa  to  Or  Ut  pnrlnaFs,  wUo  rvbida  out  of  Ibr  paiisKi 

■  ■null  diitani^  brfors  lu  dine*,  and  tha  KT-  tbough  uw  of  the  pnrtiwi*  are  reiidenl  a[<oe 

Tant  TcAKa,  aarl  afkcnvanU  doea  not  aabmit ;  tha  part  ncrahip  property  wilhia  Ibapajuh.     t 


iliaetiaTK»d   witteB  aai 
:.  (Mlj'oi.  S  C.  and  P.  eor.    TM    Bmi,  US. ;  alw  Mat.  3a  O.  IIL  e.  100,  i 
MI  liablR  for  mwlHal  or  mtipm^ 

m\  BaaHaT.a.  li)Hik«MdorUH'v«LB.L 
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irilhin  atven  yam  liter  die  einniitn  or  1b«  origlnkl  contmct  (•)  19), 
(10). 
*/  3.  A  third  Iroeciw  of  aerrtnta  aw  JtAmtnirt,  who  are  ctiIt  hired 
/MMEe'dAVor  the  Veel^  B^nHlIonolTiveTnTra  manio,  ts"*parl  of  iHe    ['4271 
'  januLvil con'cerK^girfiilifi "tHp  staiutes'Scrore'^iteS  [f)^Bre  rtiade 
nuiy  very  good  le^ationB :  1 ,  Dinning  that  all  persons  who  hvn  M   . 
fiaible  effects  may  be  compelled  to  work.     2,  Defining  how  hmf  ibey 
nuat  eotitinae  at  work  in  Bammer  and  in  winter.     3,  PoniskiRg  auoh  aa 
feave  ot'  dflaert  iheir  work.    '  4,  Empowering  the  juaticea  at  aeaaiona,  or  th« 
■herilT  of  The  <x>imty,  to  settle  theirwagea;  and,  5,  Inflicting  penaltiea  on 
intch  as  either' giVe,  Or  ifxsct,  iDorfi  wages  Aian  are  so  aeltTed  (I  I  J. 
r  4,  There  is  yel  a  fmirih  speciea  of  aeryants,  if  they  may  ko  M  called, 
being  rather  in  a  aupefior,  a  minisTefiat,  capacity ;  suclf.BS  slnBantsjJaeiort, 
and  bailies :  whoni,  however,  the  law  considers  as  servants  pro  temporal 
with  regard  to  sTucn  of  then*  acts  as  affect  theii  master's  or  employer's 
property,  j  'iVhichlaads  me  to  consider, — 

II.  The  Qianner  in  which  this  relaUon  ofserrice  aflecis  either  the  mas- 
ter or^^vajji.  "  And,  firat,  by  hiring  and  servioe  far  a  year,  or  apprentice- 
sEip'uiideT  indentures,  a  person  gains  a  settlement  in  that  pariah  wherein 
heUsiaervedfiartydays(r)(12}.  In  the  next  placu  persons  serving  seven 
yean  as  apprentices  to  any  trade,  have  an  exclusivs  right  to  exercise  that 
mde  in  any  put  of  England  {«).  This  law,  with  regard  to  tho  exclusive 
pa«  ef  it,  has  by  twiis  been  looked  upon  a«  a  bant  law,  or  aa  a  beneficial 
one,  according  to  the  prevailing  humour  of  the  times ;  which  has  occa- 
Monad  a  grwat  variety  of  rosolutigns  ia  lh«  courts  o\  law  oonctuTiing  i( ; 
tod  attempts  have  been  frequently  made  for  its  repeal,  though  hithertv 
without  succesf  (13).'*  At  common  law  every  man  might  use  what  trads 
be  pleased  ;  but  this  eutuie  restraias'  that  liberty  to  such  aa  have  served 
Bs  apprentices :  the  advetvarie;  to  which  provision  say,  that  all  restric- 
tiMiB,  which  tend  to  introduce  monopolies,  are. pernicious  to  trade  :  the 
advocates  for  it  allege,  that  unskilfutness  in  trade  is  equally  detrimental  to 
the  public  as  monopolies.  This  reasnn  indeed  only  extends  to 
■och  trades,  *in  the  exercise  whereof  skill  is  required.  But  another  [*4SS] 
of  their  arguments  goes  much  farUier ;  viz',  that  apprenticeships 
are  useful  to  the  common  weal  di.  by  employing  of  youth,  and  learning  them 
lo  be  early  industrious  [14).(  but  ibat  no  one  would  he  induced  to  undei^O 
a  seven  years'  servitude,  if  pthers,  though  equally  skilful,  were  allowed 
the  suiie  advantages  wi^ut  havhig  nadoigoBe  the  aame  discipline :  and 

(>)  aiH.at>M.in.c.«>.  (rt  •hM«im. 

(fl  a(U.SEIii.c.4.   •CM.m.e.W.  M*IM.tB».*.4,4ll. 

(S)  Forib*  putiBjjlar  poiiu,  utd  nueh  ia  town;  but  U  i)  prenamcdthilm  oaa  eoaUba 

4auiU  He  Uis  ttUa^Lppranlice,  in  Sir  0«.  eompellnd  lo  RCrirc  auch  rhild. 
Owtw-y*^''!  Bum.  (II)  Thtrs  i*  no  lueh  pnfitioa  is  Naw. 

J  10)  Tlis  a  K.  a.  p.  l.M,  pmidFi  f<ir  th*  YoHi. 
uounr  biadiiu  lo  utia  sT  fuln  till  21         (13)  Sm  the  tBxt  uid  noui  u  lo  Hiitcmnil, 

fain  olaitt,  udor  fBOwlu  iill  IB.  with  iha  p.  364,  into. 

nnxBl  »(  jnnru  or  {Uardiui,  or  of  Lha  orrr-         (13)  Thej  at  taai  nccpaded;  and  ttia  M*. 

»«n  af  the    foot   and  irther  ofKcen.     Tha  tuir  it  now  repralad,  in  ihia  n>pcEi,  by  lUL 

•ounlj  miparinUDdanla  of  the  t™>r,  or  iba  5t  Gta.  III.  a.  9e. 

••tr^Mis  uf  Iha  panrofalotHi  or  eiiy,  wiih         l)<)  Thia  ilaiutewM  not  enaeled  onljthn 

lMCoiivnia(Tainju<ili»«,ornfoihrr  aflioera  oortiincn  ahoiiM  ba  akiirul.batalao  Iliatjaaia 

satiicd,  fMj.  il  w'uulit  (HDi,  witboul  tba  ■•■  ilMulilnotbanauriahediniillaDeaaiballiraiulll 

•am  oT  ilw  ehild,  bind  out  anv  ubild  uniUr  up  ^BdaJttoaUiliiiUwfiiiaciaiiwaand  twaaa 


u,g-,-ccT:C00glc 
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m  itiiB  then  Rsomi  to  be  much  T«aaon.   .HowCTer,  the  reeolutions  of  tLr  . 
courts  haie  in  general  rather  contined  than  extended  the  rbstriciion.     Ma 
tiudes  are  held  to  be  within  the  Btaiute  but  such  as  were  in  being  at  th«  . 
making  of  it  ((} ;  for  trading  in  a  country  village,  apprenticcsbipd  are  not 
requisite  (u):  and  following- the  irade  seven  years  without  any  eflectual 
prosecution,  either  aa  a  master  or  a  servant,  is  sufficient  without  an  actual 
tpprenticeship  (»]. 
/     A  master  may  by  law  correct  his  apprentice  for  negligence  or  olhei 
/  misbehaviour,  bo  it  be  dons  with  inoderation  (x) :  though,  if  the  master  or 
/  master's  wife  beats  any  other  servant  of  full  age,  it  is  good  cause  of  da 
j    parture  (y)  (15).     But  if  any  servant,  workman,  or  labourer,  assaults  his 
\    master  or  dame,  he  shall  suSer  odd  yenr's  impriuonment,  and  other  open 
^  corporal  punishment,  not  extending  to  life  or  limb  (s)  (16). 

(ti  Lord  ftirm-  914.  CftT.  179.    S  Show.  MV. 

(■)  1  Vtmi.  a.    I  Ktb.  tSL  (fl  r.  N.  B.  1S&     Bid.  Air.  I.  Lttm^mt,  U. 

<>1  LonlRaTm.  IITS.  WulMfiiMiiiT.Halton.  IW»<n,UB. 
Tt.HOm.  II.  (byaUlh(Jiid«».}  (Jl  Sut.ftElll.c.4. 

(IS)  Bulheecnnm  dclanla  thtu  niihorllj  Wa  hiiTe  »ln»if  coniidered  whU  bm*  ■ 

(0  anulher.    S  Co.  76.     Wlwre  ■  miialir  in  icrviiut  ii  compdlid  U>  Ita;  in  ttTTico.     Bet 

WFiPclinghiiacrnnlciusHhia  death,  it  shBU  ante  12S,e.natei  5  Ic  7 ;  and  the   amounl  o( 

he  desiDFil  hnmicide  by  miandrenLun  ;  jBt  if  tin  wagu  pajabic    Tor  neh  larrin  will  t* 

WMion  the  teiwnnl't  dEath.  It  ii  RianilHUgbier  icard  fni  his  nirrirea.  )•  bound  W  ohaerra  witk 

■(  leut,  and  if  be  nulls  uac  oT  an  initrnmeM  care  and  diligenra  Ibe  inlereala  of  hia  inaMat'. 

iMpivp*!  for  oorreclian,  and  apparentlj  en-  and  muit  (iFti  the  aanie  rigilanc 

rian^rinK   the   leriaiil's'   life,  it  i>    murder,  linn  hix  maitrr  would  have  done. 

ifaH'k.b.l.o.29.a.5.     And  if  the  aernni  de-  830.    9  Rpp.  U.     1  Lnn.  BB.  .     .. 

Mn  out  of  Ui  iBUler'*  MTviee.  and  the  oiaaiar  He  diiim  adhere  to  the  reaaotiahl*  oiden  (nil 

happen  to  Inj  hold  of  him,  jet  Ihe  mailer  in  inairumiont  t>r  hia  muter,  ani!  the  nrileet  w 

Mrvint  aninat  hia  will  (n  retain  nr  tan>  vitlf  aeqamca,  and  the  mere  iDtention  of  doing  k 
him  or  do  hia  aerriee,  but  either  ha  muat  com-  benefit  (or  bii  mailer  will  fuiniah  him  no  ex- 
plain W  the  jUHiiceBorhia  eervant'i  departure,  eusefcr  any  injurj  ihat  maj  arise  from  a  da. 
01  he  mtiy  haie  an  action  of  eoisnant  against  Tiaiion  from  his  spMtiAc  iPMnielioiM.  Dfm. 
the  third  ptiaon  H^  co'eaantsd  for  hia  fxith-  181.  1  Hen.  Bla.  IsO.  MflyH.lM.  4Cainp. 
-falsemcp*.  DaJua.  131.  |i.SSl,S83.  These  1S3.  Aservantactingwiibouireoaidisbound 
obaerraiions  do  not  Bn|jlj  to  dameslie  kttwiIs.  only  to  lake  the  aune  care  in  the  inanagenent 
II  is  an  indicluble  offence  in  s  nuuterto  neg-  of  hia  master's  ooneenu  aan  rraaonable  altcB- 
locl  supplying  naon*aiMi  U)  an  infant  aervant,  lion  la  his  own  affairs  would  dictate  to  him  in 
or  apprentice,  unable  to  proriile  far  ilaelf.  the  mannjemrnt  theriKif;  atid  a  gntnilons 
Ruasell  &  R.  Cro.  C.  30.  3  Camp.  650.  1  aerrant  wilhoul  reward  is  not  liabls  For  s  niei* 
Leuih,  I3T.  Donreaiance.    3Un)IUy.<»B.    ST.ILMa. 

(IS)  Serranta  Diurderiai  tbeir  mailaii  are  I  Eip.Rep.T4.     Aserrant  iinot  liablerortbo 

ousted  of  the  lienefil  of  clern,  IS  Hen.  VII,  1o«a  of  goods  by  rohliery,  if  without  his  fault. 

e.  T.  1.  at.  and  the  same    is  deemed  psttj  I  InsLD. 

•jeaaon.aftEdw.  lll.it.5.o.3.f.a.  At  coninBn  law  where  gooda  an  drtiTCied 

To  prevenl  maalen  being  impoard  upon  br  lo  a  aertant  Tor  ■  ipecilie   purpnoe,  lie  may 

UwipTingof  labM  aharwiten,  the  33  Geo.  III.  oonunil  larceny  by  ^ipropriatih;  tbem  lo  hia 

•blainingawlginngsuGhclMiacten.  By  this  of  his  naafer.  See  1  Lt-soh.  351.  3  latich, 
aci  a  penally  u  ittipoged  an  ■  penon  falsely    690,  BTO.     Beiidei  thii_,  by  the  SI  Hao.  VIII. 

W  ugenl,  or   falsely  aaiertini  a  semat  to  master's,  wnrlh  *0m,,  are  dcemFd   fehvu,  H 

hare  been  retained  inr  olher  llian  Iha  aoiniJ  auch  goods  have  been  tnimsted  viith  them  ta 

period  or  capacity,  or  falaely  aaaeiling  that  a  keep.    In  the  Sd  section  fbere  is  a  aariiu  d* 

■artaiii  left  or  waa  dischaifel  from  anir  aer-  apprentices   during    apprenliceihip,   smf  ot 

»ie«  at  other  than  the  aelual  time,  or  lilsely  fenders   nut  e-'  ■ — -'•■     " " 


5  B,  &  A. 


It  he  had  nol  been  hired  in  any     taken  away  from  this  offpnee  by  tbe  3T  H 
-■ -■■—-"---  -rtaaiBmade 


pnnoua  serrioa.  or  offering  a*  aenant  pie-  TIN.  c.  IT,  and  both  Ibne  acts  are  made  per. 
lending  to  hare  served  in  any  service  in  nhich  peluai  by  ihe  3S  Hen.  VIII.  c,  3,  repealed  by 
be  haa  not  aerved.  or  offering  as  lervant  with    1  Mary,  sesi.  1.  0.  1.  s.  S,  and  the  SI  f^e*. 


fbrgeil  certilicBte  of  chaiacier,  or  falsely  pre-    VIII.  c.  T.  ii  reviaeil  and  made  perpetual  I7 

..A. ■  ..1. —  1 i; — i;--iiy|iierIoai    the  S  Elia.e.  10.  a.  3;  so  that  «i  thi*  day  tha 

offenoe  ia  a  olMxyable  letony.    Tba  ilafsiiilasl 
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OF  PERSONS. 


/  By  lemcfl  all  serraou  and  l^wurere,  eicept  apprmdcea,  become  entt- 
'lied  to  wagea  r  according  ib  their  appenieni,  if  menial  sefvanta;  or  it- 
,  S^diDg  totLe  appuinimeiit  of  ihe  stieiiS^or  seasions,  il*  labourers  or  aer- 
vants  in  huabandrjy:  Tor  itie  statutes  for  regulation  of  wages  extend  U 
■tuch  serranta  only  (a) ;  it  being  impossible  for  any  magistrate  to  be  a 
jadge  of  the  employment  of  menial  servaats,  oi  of  comae  to  assess  tholr 
wageB(17),  (18). 


It  be  >  Mmni  (1  the  time  of  dtliverr  uid        (IT)  Tha  tiMuwa  •uthariiini  [he  inlerb- 


Bill  itiep^  lawionlj'ippJT  »he»  Iha  gocxli     rant*  mvtl  depend  OA  the  coDLimcl  tielween 
were  Iniiuiicd  to  ■  tutvuil  Ly  hi*  muter,  uxl     Difb  uid  the  nuter.     Id  lenenl  ■  ciiDinel 

le  perforined.  ii  ui  entire 
""i!'j"'I'"'™iP"*  "* 


notwbei 
Ttiue  It 
noldnc 
IndU'b. 

t  the  xrvi 

4  be  riilf; 
>nd  -h.ch 

ml  {Jo«  nol 
liw  ■  cuhi 

offrlonj  in 
he  h«lVec. 

nooMKimbFin. 
er  of  Ihe  biiiili 

Bind  Croa.  the 

re.dm 

ct,".S'^lh 

««Uui 

Soif  ■! 

»d,.il 

clerk  ie«i' 
hout  u  >1] 

pui.i^Hi 

1.    ILe«;h,Se, 

n  the'"uX: 

or>  •< 

hiiedi 

•nmi  hired 

rertcdii  to  bbowniue.  heniuiguiltjonlyora  leneret  uridFistinding   on  the    sahjent,  vii. 

bmch  of  iruil ;  Thouiih  hud  he  one*  dapMiied  that  he  ahull  be  entiilsd  lo  hii  wa^>  fee  ihn 

it.  uid  Iheo  t>k(in  II  Bfnin,  he  would  have  been  unie  he  ahallicrTe,  though  he  do  not  nonlitiuK 

luiltyoffelonT.     BU«:h,835.    Thi*  doeirina  in  ihe  servicB  dining  ihe  whole  year,  and  ii 

•Dcuioned   the  39  Geo.  111.  0.  SS,  nhich  do-  he  die  liefore  the  end  of  the  year  hia  pemonal 

dared  eBibexiiemrni  I9  every  liind  of  aeryant  RprrsenUiiiiea  itill  be  entitled  lo  ■  propor- 

in  ibe  course  of  their  partiRuIir  emplnymenl,  liantble  part  of  the  wtftt  due  to  him  at  the 

hi  be  leloaioui  aUaling,  and  puniabad  It  wilb  lime  of  hit  death.     See  tiole  5,  aaia.    6 1'.  R. 

tianqiortattiiTi  foraeven  yeira.  320.     Worth  t.  Vinei,  in  Vin.  Ab.  ml.  3.  p.  8. 

Worltniea  in  partiuuUr  indei  ipeeilicd  ia  til.  Apponionmrnt.  3  Mod.  Ifi3.    Salk.  65.   6. 

Ihe  32  Geo.   [1,  c.  27.  purloining,  •eerpling,  C.S  8t>rl(.257.  Bui  iflhrmntraol  herjprMa- 

Wlling,  pawning,  eichanging.  lie  maLeriali,  ly  Tor  a  yeat'a  aervlce,  and  nol  at  aomucb  pel 

dee.  of  manuriKlurTr  J  or  Unla,  dec,  (H  Geo.  annuio,  the  year  muii  be  completed  before  iha 

UI.  c  .SS.1  >n>  hv  the  roimer  act  h.l,le  lo  ler^ani  la  enlilled  to  be  paid,  S  Slark.  3671 
though  indeed  the  aervanl  m^hl  aue  the  mu. 
ter  Tor  refu'ing  to  continue  him  in  hiaeerfiES. 

mumini  maleriala  not  used  uii  in  eight  daya.  By  the  lUe  bankrupt  act.  fl  Geo.  IV.  e,  16.  •. 

if  required,  or  (by  aen.  S.)  neglectin|  10  woik  iS.  a  aenant  ia  to  be  paid  *ii  monlha'  wapa 

up  materiiil*  for  eight  daya  aiiceeaaively,  or  In  (iiU  under  the  cnmmiaaMHi.  and  may  proro 

taking  freah  maltriala,  or  employ  eight  iliya  for  Ihe  reiidue. 

before  work  eomptiiled,  are  liable  10  puniab-         Il  ia  a  geneni  rule  thai  if  there  baa  been  iw 

DttnL  beneficiHlaerTice  ib«re  ahall  be  no  pay  ;  Imt  if 

On  aecoudi  of  the  higher  imparl nnre  of  pn>-  lome  benefit.howexraliglit.lualieen  derived, 

perty  under  tbecareof  great  publiccouipaniea,  tliongh  nol  to  the  exlenl  expacted,  ihia  ahaU 

uhaa  been  pretecleiiliy  yet  ■everarprDiiaianx.  id  Io  ihe  amount  of  the  nlainliS'B  demand. 

The  S3  Geo!  III.  c.  S9.  i.   1.  inflicU  a  punilh.  Teaving  ihe  defendanl  lo  hii  action  for  negli- 

■eni  00  aervauta  emlirtiling  money  iaaued  genu.     3  Stark,  fl.  1  Camp.  3S,  190.     7  Enii, 

tn  pulilic  Mrvicoa,  or  for  fmudulEiitly  apply-  «S4.     But  if  an  auctioneer  emptnyad  10  aell  an 

lafc  iiloolher  ibjinpublinacrvicee.oron  revo.  eatale  ii  giiilty  of   negligence,  irhereby  the 

Due  clEceiB  making  a  falae  autcmenl  of  iuna  aale  becomea  nugaloty,  ha  i*  not  enlilled  to 

oollectrd  hi  ihem  u  au<-4i,  [id.  aec.  3.) ;  so  by  any  eompenaatiDn  ibr  ' ' 

as  Geu.    ll.  C.63.  a.  I  and  2.  embeiiling  ae-  451  ;  anda  faclor  or  a^ 

•uriliea  fur  money  ot  atock,  or  ordera  for  pay-  any  aabiry  where  he  acta  againai  ibe  inirrcM 

Benl  of  money,  or  other  eflecla  depoaited  »lib  of  hia  prineipal,  ur  with  miacondiicl,     1  Coiit. 

buikera  or  agesla,  or  of  money  ao  di'piiiiiled  an  Conlr,  771.  4,  a.  6.     Bro.  P.  C.  390.  S». 

lor  inieaimem  in  Ihe  futida,or  Dlherapecial  edition.     BVeB.3Tl.     11  Vee.  355.     SCaaip. 

porpoae,  LI  puniahed.  451.     3TaUDI.  SSlbut  il  haa  latelv  l-enn  d*- 

Aj  common  taw,  peinona  employed  in  the  cided  that  a  apiril  broker  ia  aAtilled  to  a  cota. 

paal-Dlftci  bare  ng  ipecial  properly  in  the  let-  miiaiao.  though  the  lala  be  made  be  ineffeiv 

(era  rommilled   to  their  charge,  ubirh  may  tual,     3  Suvk.  161. 


offence  of    hia  > 

_...  _...._ buymg  or     Eap.   _. 

ibe  btler,  ia  pnxidad  agaiiiat  by  the     whioh   la  falaa   and  al 


itealing  letteia  or  tbeir  onnlenls.  a.-  buying  or  Eap. 
faceirina  tbe  Utter,  iaprD*idad  againat  by  the  whjo 
19  Om  lU.o.  143.  a.  £.4.  aiightaiM  ifaamail 
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»4A  OF  THE  BIGHTS 

in.  Ltd  va,  luilf,  Me  bov  stnujffn^  imy  be  affiactefl  by  thif 
[*4U9]    relation  of  mutpr  Wid  servant :  or  now  «  master  may^behaTo 
towards  others  on  behalf oftue  anvant ;  and  what  a  Berraot  may 
do  on  behalf  of  his  maeter. 

/  And,  first,  the  tnaster  may  momfatn,  that  is,  abet  tTidtssist^is^ servant 
fin  any  action  at  law  against  a  stHirfger :.  whereas,  in  genera),  it  ia  an  of. 
fence  against  public  justice  to  encourage  suits  and  aninjosities  by  belong 
10  hear  the  expense  of  them,  and  is  called  in  law  maintenance  {b).  A  \ 
master  also  may  bring  an  action  against  any  man  for  beating  or  maiming 
his  servant ;  but  in  auch  case  he  must  aaaign,  as  a  special  reason  for  so 
doing,  his  own  damage  by  the  loss  of  bis  service,  and  this  loss  must  be 
proved  upon  the  trial  [e)/  A  master  likewise  may  justify  an  assault  ia 
defence  of  his  aervsiU,  and  a  servant  in  defence  of  his  master  [d] :  the 
maater,  because  he  has  sn  interest  in  his  servant,  not  lo  be  deprived  of  his 
service ;  the  servant,  because  it  is  part  of  his  duty,  for  which  he  receives 
his  wages,  to  stand  by  and  dd'end  his  master  («)  (19).)  Also  if  any  pet- 
son  do  hire  or  retain  my  servant,  being  in  my  service,  for  which  the  servant 
depaneth  from  me  snd  goeth  to  serve  tbe  other,  I  may  have  sn  action  for 
damages  against  both  the  new  master  and  the  servant,  or  either  of  them  ; 
but  if  the  new  master  did  not  know  that  he  is  my  servant,  no  action  lies  ; 
unless  he  afterwards  refuse  to  reatore  him  upon  information  aiid  demand  {J^. 
/The  reason  and  foundation  upon  which  all  Has  doctrine  is  built,  seem  to  be 
'  the  property  that  every  man  has  in  the  service  of  his  domestics  ;  acquired 
'  by  tne  contract  of  hiring,  and  purchased  by  giving  them  wsges  (20).  j 

#)  IHflU.Ur.llt.  «.  M,  ■  MTTkM  wu  •JlD*'^  ta  fiftit  for  hfa  nm^  " 

(g)  SRh.  IIL  t«r,in>renl(arhnrhlId,uidalRi>bindorfnhM 

(A  1  Red.  tbr.  MO.  fViktctnmtr  of  bU  wilBordti^Wc. 

(•)  Inlikiniuiiiar,  lirUMlBWiaf  KlniAlftvd,  (/t  F.N.B.  1(?,U8.      . 

hmmllr  und  fairiT  (ith   Iha  ml  (ml  Irua  SSS.     7  T.  R.  3M.     9  Slirfc.  143 ;  but  Dian 

ahmsler  of  ■  Mmnt  to  one  who  nik*  hr>  muxtin  nil  cmeii  eiitl  tome  dejtrec  of  iDIhori- 

elmnour  under  pntunea  of  hirtni  him,  iinM  1;:     BulLN.  P.  130.     1  Hoore,  165.     1  Bun. 

limble  (a  in  kciion  br  u  doing.  (Bull.  N.    P,  189. 

S.     1  T.  R.  1I0.)1  bat  if  dona  niilicioukW,  If  an  ipprmiliee  Bum  unr  thing,  the  Etimtt 

Udwiihui  iniemio   injam  ■  ■ernint,  il   it  neniilledio  h.     I  Silk.  88.     GMod.eS.  Cck 

KhemriM.     3  B.  &  F.  MT.     The  law  oill  in  Liu.  117.  ■.  n.  &  tee  Cro.  ELJi.  038.661.  TIGl 

uriw  Ihal  a  eerranl  hei,  in  ihe  or-  ' 

M  af  hli  buiinm.  perfbniied  hii 

wrefon  ■  aerTuii  in  th»  fenlat  oi 

iliilT  01  WMkIr  Moounling  for  nianFjr  reeeiv-  M.  ed.  ITSl.     t  Sim.  SM.  8.C,    !  Si 

ed  lui  hii  maiUT,  wit  be  piesTimcd  lo  hiTe  8.   P.     A  mauler  ma;  rIio  lue  in  Im|iK»  m 

an  orer  maner  iteaived.     3  Cempb.  10.     I  etae  for  the  eontaqneniial  damupn  of  lednc- 

ark.  138.  ing  hi*  aerrant.     Peake  C.  N.  P.  SS.     2  V. 

09)  TbeoueorTiiikell  r.  Rend.  L^R.  B.  [87.     8  Ea^i,  300.     3  Will,  IB.    8  N.  R, 

IIS,  (AiTiniad^n  prathra*  dovbu  vpoa  thex  478.     Slight  endrnm  of  acta  of  terric*  aill 

pD*ilwn>.  be  miffieienl.     S  T.  R.  188.     Peoko  N.  P.  SS. 

(U)  [naddilion  to  theaeoliKrnlionBoftha  It  li  not  eaaenlial  to  euiipon  thia  aetinn  Ibal 

learned  CnmmancaEar.  it  mmji  b«  M  well  bira  the  rierendanthneworihe  party  tpduredl«int 

loDbaerTe.lhatingenaialalleentnriienlered  plaintifTi  serrani.     Feiika  N.  P.  AS,     Penke 

hlLb  by  a  part;  thmujh  the  inlerrenli™  of  a  Law  of  Et.  334,     Wjllei.  557.     Sn  poll,  aa 

Miranl  or  agent  proMrtj  aathonied,  i^aj  b«  to  sedueing  daiifhlen.     So  an  action  on  the 

taken  adraniage  of  bj  him,  Puley.  S3B :  and  caae  mij  lie  nMinliined  ifainut  a  perwn  who 

tlMW|b  in  point  of  law  Ihe  mailer  und  (errant,  continue!  lo  emnloj  the  m«si*r'«  sbitmi  af\er 

erprtneipal  *K.  agent,  are  ennmidered  ai  one  notice,  though  the  dFrrndnnt  did  not  piw.ura 

andtbeianHpenon.yMthemaMeror^neipal  the  aervanl  to  leave  hit  maaier,  or  kiiDw»heB 

ia  riwHraaawhoahDiild  be  regarded  in  theen-  be  emplu^rd  him  thai  he  wu  the  t^tranl  aS 

tering  iplo,  and  exeoutinn  of,  auch  epmrsctt ;  another.     8T.R.SZ1,     SEhM.SO.b.     Ama*. 

batllMU|:hafemnldepartfnMnhittalherityio  ter  maj  bring  an  action  on  ibe  pate  for  eul ic- 

MMdiMitune  the  mMt«T,t>rt)w  eervani  rtoei  ing  awnv  hit  aerrant  or  a pprrniiee,  knoKini 

■M  diaakitehit  nttter't  namn,  ytt  the  latter  him  lo  he  tueh,  8  tfod.  IBZ.     Pok^  C.  N.  P. 

■MT  tagenttal  aUopt  the  ainliaM.  if  bethink  58.     Peake  Uw     Eiid,  334.     Bnc.  Al>.  m 

It.  *■<  tw  br  am  ^tMk  of  it,  3  M.  A  B.  Matter  and  Swruit,  O.  3.  Bit.  Rep.    t*ft 


cinar]'  eourae  af  hft  builneet.  perfbmied  hit     eamingt  of  hhi  eaplaini  hnweyrr  irregulArlT 
and  therefore  « eeiTtM  in  the  hnliit  of    otitained.     3Cunpb.43.     Andtee  Gjib.  Eiid 
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OF  FEBSaSS.  HI 

/  h^UgJbsm  thingB  viiokjl  'Cfy*"*  n*^  ^  ox  bah^of  his  maater, 
I  ibev  ■MiB  kil  lo  [H>6eead  upon  tltia  princtpl^  that  th'a  master  is  snswerakff 
foMbe  scTariiis  serraot,  if  done  by  bis  cwniniiiid,  either  expressly  giveii, 
or  iinpUeJ ;  Hatii  ^'uifieii  per  aliain,J'qcit  pcsej^^  Therefore,  if 
the  *«eivsnt  commit  &  trMpus  by  the  conun^d  or  vncognge-  [*480] 
moat  of  hia  maarer,  th«  iBs*l«r  shkll  be  guilty  at  it  :  though  the 
•eivamis  not  thereby  excuaecl,  forbeisoaly  to  obey  his  master  in  matten 
llu^  are  honest  and  kvfnL-^  If  an  iankeeper'e  aervants  rob  his  guiists,  ihs 
master  ia  boiMil  to  raalitatiiHi  (A)  :  for  •■  there  is  >  confidence  reposed  in 
him,  liiiii  he  wiil  take  care  to  provide  honest  servants,  his  negligence  is  s 
kind  of  implied  oonaeni  U  the  lobbery  (21) ;  nam,  qui  ntm  proiibet,  imm 
yro/uitre  postil,  jwhet  {22).  So  likewise  if  the  drawer  at  a  tavern  sella  a 
iniui  bad  wine,  whereby  his  health  is  injured,  he  may  bring  an  acliott 
aguiosi  ihe  maBiar(t) :  Iot  although  the  master  did  not  espressly  ordet  the 
•ervABt  10  sell  it  to  that  peraon  is  psrttcular,  yet  his  perniitling  hun  to  draw 
and  sell  it  at  all  is  impliedly  a  general  coBHnand. 
/  In  the  same  manner,  whatever  a  servant  is  permitted  to  do  ia  the  usual 
/  course  of  hU  business,  Is  equivalent  to  a  general  commaad.  ,  If  1  pay 

S^~~4  liwl.'ni».  •  W  I  Hon.  *br.  KS. 

Noy'i  Mu.  e.  41. 


Ciiop.  M)  and  >be  dclendial  ounnoi  nail  contimct  undir  ml  wilh  tlw  tarnnl  to  pw 

himiell'  o{  any  ohjticlioii  W  Ibe  indtntun  of  hini,  whu  b»  iloM  sui  mm.     1  U.  A  & 

■ppRnIicfihij><>ri-.onlrulorhiniiE.  2  H.  Bliu  i7i. 
Sli.     7T.  R.  310,  1.4.     1  Anst.  256.     But        la  »»i>1  ■  man  «)mBt,  Iwrinc  onl;  Iks 

so  aeliiin  oui  bemiiDluned  for  htrtBunog  an  catuaj  of  jaadt,  and  not  renponiibta  owwr, 

ippmilica  u  inch,  if  ikenivlec  to  whom  li*  cannoi  lU*  for  u  injury  thareu,  OwFikiJ.    S 

wai  tKiiind  wai  Then  not  a  hoiuekaepec,  and  Saund.  47.  a.  b. b.  d  :  but  [rUwHrvinl  bans 

DrtbcDgEaf  iwcnty-rouryeara.     4Taunt.S7a.  iiwrul  prnptrl]' in  th*|oad>,aa.a  hctor.  cm 

Mdueing  hii  HnanI  afin  the  icnant  baa  paid  47.  b.  e.  d.     a  Vin.  Ab.  49.     1  Vm.  Sen.  350, 

bim  th>  prnaliy  tlipulated  hy  hia  anicki  for  1  B.  di  A,  59. 

Icaiinghiiu.     3  Buir.  134S.     1  Bla.  Rep.36T.        <3I)  Ad  ianksaper it  bonnd  to  realilulioa if 

The  muter  ma^.  in  thrae  cuei.  waiie  hia  tha  (nail  ii  lulibed  in  bia  Kuumo  ig  any  psaaw 

•etionrortha  tort,  andiue  in  auumpait  (or  ih*  whsir>er  i  unUaaitappcarilHi  ibagumww    ■ 

bjarad  him.     1  T^st.  113.    3  UMS.  Ifil.        (32)  Sta  poM  3  Itook,  le5j  u  uinnkMpara' 

S.  P.  liiUiiIitiaaingBuetal.  Bw.Ab.  Inna.     An  boMl 


njiirr  be  Gonimilltd  ts  nxxla  in  Ihs  Leepei  in  London  ia  liBblaaaapinakwaer. 

.nofamorBierTanl.y.l'rihenLiiHr  ">-■    "  -'      ■"■    '■  *      ""      -  ■    -  ■ - 

rinimrdiaicpoueaianhc  may 

47,     7  T.  R.  12.  bonnd  lo  nalilulion  if  Ihc  yiMI  la  r<A*<mi  ii 


poaHwsionoramcreierTanl.yctiflhenuitcr    Cbil.  K.  484.     3  B.  dl 
h»»Bthe .... 


rijht  orinimnliaicpoueaianhc  may     lont 
Snund.  47,     7  T.  R.  12.  bonn 

madconiha  Inhair  of  unnthEi,  cannot     ahiwM  appcari^'ha  wiaroliMl  liy  hia 


aunpon  anaclion  tbereon,3H.  dc  S.  489,490.  teriranl.  tn  byaiwrnpaniDD  AhoiD  ba  bmuafat 

3B.&F.147.     IH.Bta.M.     Owe  a.  32.    2  wiihhiin.     8  Ca.33.  And  ohpie  an  innkeepn 

New  Kru.  411. «.     ;Taant.3T4,     3  B.  &  A.  bad  refuavl  lo  take  iba  shuxa  vf  o»la  b» 

17.     9  Hnore,  ZTO ;  bul  wbeo  a  aaivant  bM  eaua*  lua  bou**  waa   hill  i  y at  ba  waa  k*U 

any  beiipficiat  inteteat  in  tlie  performance  nf  liable  for  iha  loaa.  tba  DwDor  hanaf  atoppad 

ill*  eonmct  forconiniiiaioa.  j(c,  aaintba  caie  aa a |uett.  and  the  gooda  beiai  atolen  duiiHi 

-rf  ■  factor,  auclioneer,  die,     1  T.  0.  lU.     1  hiatuf.     iT.K.273.     But IW tankeeparnw 

II.  &   S.  117.     I   K.  Bli.61.     T  Tannl.  237.  be  diiohaifed  of  Ihi*  genaial  liability  by  Um 

X  Alnnh.  467.  S.  C.     S  Taunt.  6S.     4  Taunt,  pieai  taking  upon   bimaelf  the  ear*  of  bk 

wilb  himO  Camp.  320,1  be  may   aualain  an  auapirioD.  oeglecu  le  tiercue  nnUuaty  rata 

action  in  hia  own  name,  in  each  of  whirli  caaea  in  arcunng  liia  piopaity.     *  U.  dl  8.  30B. 

ao-everthe  master  <ni,(hl  iue,l  H.  Bla.  81,  HoJl  C,  N.  P.  at*.     lhu.itiL.SO. 
7  T-  R.  3S9.  unlota  wbera  Ihci*  it  tu  eipieat 

a  TaTern.  botel,  and  coAaf-bouae  keepen,  apaitment.  Iha  inokaeHr  ia  sot  liaMa  io  eas* 

na  deemed  iimkrepm,     Sra  Thomptnn  a,  of  loaa.  -  Bunaat  a.  Clemenla,  4  M.  awl  8 

Lmj.  1  B.  and  A.  283 :  Jamei  •.  Oafom.  2  3U« ;  atid  tea  Koaih  a.  Wilaoa,  I  B.  aad  A 

Clj^  464.     But  where  the  gueat  ha*  ihe  ai-  SB.     See  Tamworth  w.  Packwood,  I  Btaak 

doriiTO  kecpiniandoceupuiay  of  tharooaior  349;  and  Uult.  21 1, ulad  io  lhi>  ^wra  aaaa 
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money  to  a  baiuimr'a  samnt,  the  bank«:  ia  taBW«MU«  for  it :  if  I  pay  ii 
10  a  clergyman's  or  a  physiciAn'a servant,  whon  uaual  buRineH  it  ia  noi  to 
receive  money  Tor  bi»  master,  and  he  embeulea  it,  1  muat  pay  it  over  agaia. 
If  a  steward  let*  a  lease  of  a  fann,  without  tbe-owner'a  knowledge,  ih» 
owner  mnat  stand  to  the  baigsin ;  fen  tbir  ie  the  etewaid's  bosiness.  A'^ 
wife,  ft  friend,  a  relation,  that  use  U>  tranaAct  biuinesBfora  nian,  are^tioaS 
iSSeTus  seryatiis  ;  and  the  princfpal  muat  answer  fortheir  conduct :  for  the 
law^tQp.ties,  that  they  act  under  a  genera]  command  ;  and  without  such  a 
doctrine  as . this  QO  mutual  intercourae  between  man  and  man  could.suhsiai 
vnth  any  tolerable  conyejtiexi.Kfi, )  "it  1  usually  deal  with  a  iradesinan  by 
myneir,  or  conatandy  pay  him  ready  money,  I  am  not  answerable  fnr  what 
my  servant  takes  up  ypon  trust ;  for  here  is  no  implied  order  to  the  trades* 
nasn  to  trust  my  servant ;  but  if  I  usually  send  him  upon  trust,  or  some- 
times on  trust  and  sometimes  with  ready  money,  I  am  answerable  for  al) 
he  lakes  up ;  for  the  tradesman  cannot  possibly  distinguish  when  he  comes 
by  my  order,  and  when  upon  his  own  authority  (k)  (23). 


(33)  It  is  ngtlwrat  nileof  lair.thBtalleon- 

hi*  aaiboriiy,  either  eiprau  or  implied,  bind 
thanuulerj  ud  thii  UBhilitr  of  th*  mnicr  ii 
aM  Ibunded  on  th*  ground  ot  the  mmslnr  \teinf 
fmlcr/aniiluz,  but  merely  in  respect  of  the  »u- 
•horit)'  drl*«Bied  to  (he  servant.  See  3  Will. 
341.  S  Bla.  Rep.  BiS.  Cam.  Dig.  til.  Mer- 
eh>int.B.C.  Biic.Ab.tit.Hutct*udS<nMit, 
a  Eip.  Rsp.  330. 

Much  (liffieultjr  is  aiparienod  in  pnctioa 
ia  tb*  applicstian  of  ttiii  rule,  on  ihe  quextioa 


(Rxtde  do 
noi  lisbk. 
N.  P.  C.  47. 


3  Esp.  2M.     1  Shaw,  09.    Peal 


1.  78.     But,  or     . 
emplojed  lu  eel]  ■  horar, 
»  am  my.  the  muier  t>  uuld 


horiljr  delegated  ti 


.     Thsr 


to  ciintider  whalher  lt\ 


in  ttia  decjsion  of  this, 
LQtbority.     A  tpr^ 

who  it  eipmaly  or  impliedlT  aitlhoiitcd  bj 
bis  mMterto  Imnlacf  all  hia  business,  either 
•Bivarsillj  or  in  a  particuW  department  or 

for  any  aela  of  «  tyraal  agent  or  aerrant  uu- 
aonnected  with  the  otiieet  of  ihe  employment, 
W  he  is  liable  br  an  the  icu  of  a  grvrsJ 
aient  nr  eerrsnt  within  Ihe  scope  oi  hia  eni- 
poynwnl,  and  tl ""   """""    *■  """"  


hand,  i 

ind  he  sella  ii  with  ■ 

b«  liable  for  a  l>rcai 

the  act  of  warranty  was  connected  with  tb* 

SCI  of  sale,  and  within  ihe  scogi*  of  the  acr- 

rsnt'a  tutharii^,  eren  tbough  h*  hadrecrited 

eipreas  direeliona  not  to  make  the  warronti 

See  3  T.  R.  757,     5  Ejp.  78.     I  Camp.  2U. 

3Eii>.65.    3B.  d[C.9S.    4  D.  ft  R.  648.  a 

c.    IS-       --     ■-  -     -    - 


aerv^nt  usually  h 


■ay  bare  eipretsly  forbidden  the  paJlicul 
aot  lor  which  he  is  sought  1o  be  rendFrod  Ii 

•n  of  goods,  and  ihe  servant  h11  them,  1h 

■rithlJw  object  for  which  the  serrsni  had  iheir 
NW  sale  woMid  nol  hind  the  mailer.     So  whe 
Dm  chaise  of  th*  nwster  had  been  braken  <a 

•mpinynl  (ly  the  mai 
hel!ltlU>IheoHu.ier. 
{•ixa.     4E-p.  174. 
^balntofpayin 

'asno«liabi^farauchr 
So  when  lb*  m«Ier 
ready  money  fot  article 
.unliliestc  bis  family. 

E(i«,38.     If  a  __. 

lor  nia  muter  on  credit,  anil  the  « 

•ante  thinpn  without  ihe  maeler'a  n 

mailer  wilThe  linht*  ;  for  Ihe  Iradeanun  cui- 

comea  by  order  for  him  or  not.  Sim.  50G.  ) 
Eyj.  N,  P.  Rrp.  as.  114.  1  Eap.  Rep.  35a 
4Esp.  174.     Peake.  C.  N.  P.  47. 

In  general  if  a  patty  (ding  in  Ihe  capacity 
ofa  sernnt  dt  agenl,  diacloses  that  circum- 
atones,  or  it  beknownloihepeiMii  KiLhohcni 

hie  for  a  breac^i  of  the  eantrAl,  (12  Vea.  3S2.  IS 
East,  S2.  6S.  Faley  Ptioa.  and  Agent,  246.1 
B**n  for  a  deceitful  wnnuity  (3  P.  Wma.  STB.) 
if  h*  had  autlkority  from  hia  princiii*]  to  miak* 
Ihe  contract.  (  3  P.  Wm..  S70.)  and  sH  1 
ChiL  on  Pleading.  4  ed.  31.  Bnt  if  s  semat 
or  agent  eo'enant  Qnder  jeal,  or  olhrrwiie  rjt 
xtft  for  the  act  nf  snoihet,  though  he  desciihs 
himaeir  in  the  deed  aa  cortnicting  fnr,  aitd  oa 
Ihe  behalf  of,  luch  other  psnon  (S  Rnai,  1  *6.\ 
01  he  conlract  at  if  be  were  principal  IStn. 
095.  1  B.  4^  P.  388.  3  B.  &  A.  47.  2  D, 
&  R.3a7.  1  B.ft  C.  ISO.  S.  C.  1  Gow, 
SEait.   143.)  ha  i 


anally  lii 
aieof  a 


linlf  of  g. 


inth* 


tk*  iiwIotRMn  drliif 


I  other  goeda  of  Ihe 


,(1T.  R.  ITB.  tt74. 
Sb.-l ;  »  if^a  servant  dtvi  not  punue  11: 
cipt.  '■  authoriiy  ao  a*  to  diicluirge  ihr 
pal,  he  will  be  penonally  tinbie.  )  Eji.  Ab.  30^ 
1  T.  R.  361 1  or  where  he  acta  undtr  nn  aik. 
tboriljr  whkk  baknonf*  the  masts'-  •■anaaliiv^ 
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f  U  M.  MTvant,  lutly,  by  hii  negllgsnca  vdoes  any  danu^  lo  a 
■tnnger,  the  master  shaU  answer  for  bis  neglecli^if  a  smith's  stir-    t*43I} 
vant  lames  a  horse  wbit«  he  is  shoeing  bim,  an  action  lies  against 
ihe  master,  and  not  againbt  the  servant  (24).^  But  in  these  cases  the  laniaga 

„_ „j    .„ ,..„.._._  ,.,  p.  SmI.  78.      1  Ri 

Ikiiid   fMiij.  ud  be  ii  put  in    pnaaeuinn  of  Hi 

*ttiy  ihil^j  thai  will  enatile  him  In  eompleie  homei,   ttna  are  mniiueini     Bi    iiunirn    i<ii 

1^  kci  .V*  neglccta  lata  do,  tt*  wili  be  panoiv-  boUipuniea,  Krabouiul  toreuiatht  money  till 

■llf  liaMa  to  Ihe  third  ptrano  ;  u  if  ■  Krriint  one  or  Iham  In  cloarlj  entlllcd  lo  receive  il, 

leceivei  money  frocn  hi*  muler  to  pny  A|  &nd'  la'd  if  he  unduly  pay  il  over  to  eill^r  pnrly«ot 

nprejaly  or  impliedly  Bn|ige>  to  pay  jum.  the  eniitlnl  to  it,  he  win  be  Uihle  •»  rrjaiy  Itiede- 

Iracr  may  tUe  bim  on  hia  neglr«  lo  pay  ii,  poait  or  ilak*.     (5  Burr.  2639.)     Bm  in  ■  laM 

far  the  KfTui  il  i»nein>.nd  to  hold  il  an  the  cue  ii  hu  been  held,  itiat  whilat  the  ittkr  >•• 

pguty'a  iceonnL     14  Eut,  S90.     2  Rol.  Rep.  mnliu  in  the  hnnda  of  tlie  itikeholdtn,  tither 

Ml,     I  B.  di  A.  36.     1  J.  B.  Uoore.  71.     3  paity  mny  racorer  bach  rrom  him  hie  ihire  of 

Price,  £8.     IS  Veiey,  443.     5  Eap.  S4T.     4  ths  drpuoik    7  Priu.  51. 

TBanl.34.     1  Siark.    123.  113.    150.373.     1  Servant*  of  lovrmmenl  ire  not  tn  general 

R  Bla.  Sla.     Bui  if  Ihi  third  party  liy  hia  peraonally  liabta,  and  an  officer  ap|Hiin1Pd  t^ 

Tant  aa  holding  Ihe  monpy  on  hia  arcountt  the  the  pnMic,  ia  nnt  liable  to  be  aued  upon  any 
«gent  will  be  diachnnied  gn  properly  appro-  eontraci  made  by  himinthaicajwcity,  whether 
prialing  the  money  lo  other  purpoiei  lieforc  he     under  ceal  or  by  parol,  unleai  he  make  an  ab- 


P.373-)    There  la  a  mate-    aonnlly   reaponiiWe  (I  T,  Rep. 
-         "     -   —      -  -     ...     -^ 


J.   B.   Moo 


onej  te. 

■nd  haa  not  paid  il  ( 
tained  againat  Ihe  a 
oey  -,  and  the  mere 


ry  of  damagea  for  the    827),  anfl  the  publia  nunwy  aolually  umtt 

contract,  Bmian  itelion     through  hia  handa  or  that  oi  hi*  ageiii.for  Ifa 

rpnie,  or  with  the  intent,  that  it  ahould  h 

jlieduithe  ftillilmentorhia  fiduciary  undei 


public,  ar 
breach  of 


maaier  in  coiiaequence  of  it.  u  not  •qiiivaleDt  will  M  liable ;  at  wbsra  tM 

totbe  payment  of  ilie  money  lo  the  princinal,  a  navigation  aot  entered  ii 

(3  M.  iL  8  341.     Cowper,  56S.     Sira.  480) ;  with  the  engineer  tliey  wen 

bat  ia  general,  if  the  money  be  paid  oiet  be-  ZSl-     1  8r«.  Cb.  Rep.  101.     Hardr,  a>5);> 


""king 

crpted,  or  t'lirtberaunuadranced  to  the  orapoannt  principal 

._   __   r  :.   ■ -quivalent  will  fie  r--'-'- '- 

J3M.'&8  341.     Cowp«r,'56S.     Stra.480)i  wilhiherngi 

but  ia  general,  if  the  money  be  paid  met  be-  ZSl.     1  Bra.  <_ ,    ...  .   .,,     ._ 

ble  {Cowp.  £65.  Bur.  1966.  Lnnl  Raym.  1210.  ble  (or  work  lher>»>n,  though  the  autteyor  la 

4T.  R.  &53.  Stra.  4B0.  Bui.  N.  P.  133.     10  not,  (1  Bli  Rep.  670.  Amh.  TTO) ;  and  in  wme 

Hod2.7.     2  Eap.  Rep,  S07.     S  J.  B.  Hoore,  caaea  the  agent  alone  can  be  aiied.aa  oherea 

105.     BTaunt.  737),  unlem  hia  receipt  of  the  teller  choaaes  logiTeaUislinei  credit  lo  a  p«r- 

wbolly  void.  (I  Camp.  3EW,  £04,     3  Eep,  Kep.  other,  (IS  Euat,  62)i  and  a  auh-iuent  cannot 

133.     ISlr>.4Sa     Cowp-SS.     lTBunt.359);  aiie  Ihe  principal  with  whnmhe  had  noprivily. 

where  penwna  received  money  for  the  eipren  (6  Taiinl.  147.     1  Marah.  £00.) 

'  -•-' •■■>'   -'  — ' —        (24)  TKia  ttnenl  doctrine  ii  alau  (ound,  I 

"  '1.  Abr.  95,  biit  no  confinnatioii  appear*  in 

„ .„ _  ,.._    modem    bnoki.       That  eaae  "mUd  lie 

1^1  they  hare  aeni  i>  back  pmtealed  for  nmi-  againat  Ihe  mailnr  ia  uihliiibled.  anil  that  lh( 

■eeeplsncs  to  the  peranna  who  f  odoraed  il  lo  maater  winld  he  entitled  to  recover  the  dnma- 

then,  it  was  held  thai  laeh  pervona  having  n-  g»  paid  liy  him  againal  hi*  aervanl,  it  alas 

ceiled  Treah  ordera  not  to  pay  the  bill,  were  undnu'ited ;  but  there  ia  leaa  reaMiii  for  drny- 

aoi  liableioan  action  by  Ihe  boldera  for  nwnpy  ing  Ihe  primary  liabilily  ot  the  aervanl  Rir 

kad  and  i«ceired<  when  upon  Ihe  biH'a  lieing  cnuaa  r^gtiifmiia,    aince  cireuiiy  of   aclion 

piDCiiTcd  and  Isndetcd  to  ibem,  thry  reruaed  would    thereby  lie  armded.     The  grutinil  ol 

to  pay  Ihe  money.     (1  J.  B.  Moore,  74.  and  14  presumed  non-lialiiliiy  of  the  aenmnl  inijihl 

t»M,Si%Vn.)   Aperwm  who  aa   a  banker  be  Ihia,  namely,  ihil  between  ihe  airaniPr^ind 

■BKdby  Bfot'hiaahuB.'d  Marsh.  Rep,  133);  tween  the  maater  and  him  ihrm  waa.     Tbi. 

^  an  aclion  doaa  not  lie  afiinat  a  mere  C5l-  view  of  Ihe  .|ueaiiim  mmhi.  pei  Wa,  obtiaia 

lector,  tnurtee,  or  receiver.  Tor  the  purpoae  of  tn  »ome  decree  Ihe  dmihl  elureened  hf  a  ludi 

.•yinf  a  rigln  in  Ihe  principal,  even  though  he  eioiia  editor  of  ihe  Comi 

•M  tKM  psCd  uTer  Ihe  money.    (4  Burr.  1965.  p.  431,  lA.  L  Uotendga' 


WEiere  penona  receivea  money  lor  tne  eiprvn  \o  i  au 

nir|>aaeor  taking  upabiK  af.eicliange  two  (24) 

day*  after  it  became  due,  and  upon  lenderini  Roll.  A 

H  to  the  boldeta  and  demanding  the  bill,  find  the    n> 
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.  muM  b«  done,  wlu1«  h«  is  utn&lly  Employed  in  the  nnsteT'B  serrice  ;  (iltiet> 
V^  *isff  tliB  «er»ant  shall  answer  for  his  own  misbehaviour,  f  Upon  this  piio. 
ciple,  by  ihe  common  Isw  {!),  il  a  servant  kept  his  master^s  fire  negligently, 
•o  that  his  neighbour's  hoiue  waa  burned  down  thereby,  an  action  lay 
kgwnsi  the  maaur ;  because  this  negIigeoc«  happened  i^is  serricc : 
otherwise,  if  the  sensnt,  going  along  the  street  with  a  to^,  by  negli- 
gence sets  fire  to  ft  house ;  for  there  he  is  not  in  hts  masier'a  unmediaie 
service ;  and  must  himself  anawer  the  damage  perJonally.  But  now  the 
common  lawu,  in  the  former  case,  altered  by  Statute  6  Ann.  c.  3,  which 
ordains  diU  no  action  shall  be  maintained  against  any,  in  whose  houM  or 
rhaniber  any  fire  sliall  accidentally  begin  :  for  their  own  loss  is  sufficient 
punisfamont  for  their  own  or  th«ir  servant's  carelessness.  But  if  such  fire 
samMna  through  negligence  of  any  servant,  whone  loss  is  commonly  veiy 
little,  such  servant  shall  forfeit  lOOl  to  be  distributed  amongthe  sufferers; 
and,  in  dnfaull  of  payment,  shall  be  committed  to  some  workhouse,  nod 
there  kept  to  hwrd  labour  for  eighteen  months  (m)  (25)/  A  master  is,  lastly, 
/chargeable  if  any  of  his  family  layeth  or  casteUi  any  thing  out  of  his 
(  tiotwe  into  the  street  or  common  highway,  to  t)ie  damage  of  any  indivi- 
I  dual,  or  the  common  nuisance  of  his  majesty's  Uege  peopl^{n) :  for  the 
master  hath  the  sunerintendence  end  charge  o(  aU  his  household.  And 
this  also  agrert  with  the  civil  law  (o) ;  which  holds  that  the  pater  fan,.Aiu, 
in  (his  and  similar  cases,  "oi  aittrins  eulptm  teneCur,  sive  servt,  sie* 
liben  (26)." 

Imj  Upon  ■  tlmllu'  prtnclpt*, bTtha li* of  tbs     taStt a corpoml  punltlimAnt. 
(«u«ui)rl<raliagu,  «i  bound  to  par  dDBblew        Is)  iy.B,'l,?.  'nuf.4,a.l. 

Point«T,  4  D.  &  C.  (Kfi  7id.  I  B.  Ac  P.  40a) 

.  and  it  ihouki  Heen  he  woald  lie  Nilile  if  ttu 
ch>i*e  STul  not' the  ccnchmnn  or  barm  wen 

(26)  A  murter  Ii  l[*bte  to  be  lued  for  the  hind.     4  B.  Ac  A.  MO      A  niaiter  b  not  in 

injuriei  iMCuiinned  by  Ihe  neglect  at  umkil-  genenl  liitile  Tor  ibe  criminal  act*  at  hii  an- 

fulnniii  or  hii  Hrrani  whilal  in  the  eoune  of  iinl  *il[ully  romtnitied  by  bim.     E  Stn.  SBL 

hi>  emiilnyinent,  Ihouih  the  eft  wu  obviouily  39  Hen.  VI.  34  ;  neiTherii  he  liable  if  the  lei- 

taniuun  antl  agaiiul  the  muler'*  coment ;  aa  Tvit  vil/WIjr  commii  an  injury  lo  inoihcr;  aa 

fur  fMiid.  iltceil,  or  anjr  Dthrr  irronffiil  acL  if  a  aervanl  wilfully  drive  hi>  mailer'* can i((* 

I  Sulk.  Sffi).  Cro.  Jac.  473.   I  Site.  SS3.  Roll,  aninil  aiialher'a,*  or  ride  or  beat,  a  riiicreH 

Ah.B5.M5.     I  Eui.  IOC  SH.  nia.443.     3  taken  damaE"  f'aaam.     I  Eaii,106.     Rrp.T. 

Wi1«.313.     S   BlK.  Rrp.  S4S.  ard  Tid.  Com.  H.ST.     3  Wita.  217.    I  Sa1k,!82.     !  Hoi.  Ah. 

Dig.  liL  Aciinn  on  the  raae  for  deceit,  B.     A  U3.     4  B.  &  A.  S90.     In  aoine  eaaea.  bow 

m'llrr  ia  lialite   for  Ihe    aentint'i  negligent  eier.  where  it  ia  lb«  duly  of  Ihe  maitrrloaM 

*riTini  of  a  curriaiie  or  navigaiinj  a  iliip.  )  that  the  aertani  acu  eorrecily,  he  may  be  li* 

£aal.  lOS.  or  Car  a  libel  inaerlcd  in  a  neH-xpa-  ble  erimtmliy  for  what  the  aemnt  haa  done ; 

prroCuliich  the  dpfendani  iraa  a  uropTielar,  aa  where  a  takei'aaervant  inlntduced  Miiooa 

1  D.  il  P.  40B.     The  maaler  ii  atau  lii^jle  not  mateiiala  in  hii  bread.     3  M.  it  3.  II.     I  lA 

onW  for  the  HCta  of  iboaeimmctiiaiely  employ-  Raym.  264.    4  Cnmph.  IE.    HoireTer.onpri*- 

edliy  him,  Inii  errn  for  the  act  of  a>ub-agrnt,  cipleaof  pulilinpolicy,  BBberlffia  tinUecmlly 

hawever'reniDie,  if  commitLeil  in  Ihe  coune  of  for 'he  Iretpaia.  eitoition,or  other  nilfo]  :ni*> 

hii  aertiu.  I  B.  &  P.  404.     6T.R.4II:and  conduct  of  hii  bailifF.     t  T.  R.  154.     3  Vila. 

a  iwrpOMie  company  are  liable  to  be  aurd  for  317.     8  T.  R.  431. 

Ihe  Hioniiful  act  or  iheir  Brrrani*.  3  Camn.  A  aenaiit  canniH  In  frreral  be  aoed  by  a 

403  :  w)irii  not,  aee  4  M.  &  S.  27.     But  the  (hint  penon  for  anv  neglect  or  nonfeauiM* 

wrongful  or  unlawful  acu  muai  1«  enmmilted  which  he  i*  guilty  ol  when  it  ia  eommitieil  db 

in  the  coiineof  ihesemnt'a  employment,  and  behalf  of.  and  under  vhe  eiptvai  ot  implied 

whilnl  the  arrvant  i*  acting  aa  auch :  therefore  authority  of,  hia  mailer ;  thua  if  a  machnnni 

a  petaon  ubo  hirea  a  ponl-uhaur  i<  not  liable  loae  a  parcel,  hia  maaieriitiable.andnot  him 

tvlhenrgUg»nceoflliednver,buti|ieactiDD  aetf     1 2  Hod.  480.     Sav.4l.     Koll.  Ab.  M 
"      ~    1^1.  403.     a  Moore.  47.     6o  a  aef 
liable  lor  deceit  in  ibe  aale  of  |»odk, 

•In  NeH.Ymli,  thevwnennf  eamareafar  dnne  Many  uenoaa  by  Iba  acl  ^  Ibadnm. 

■he  eon>ryaiiiir  nf  |iaaarntffia  on  a  turnpike  «'hel!i«  aiich  act  were  wilful.  M|ll^*'.* 

•r  publu'  highway,  are  liable  lar  all  iniiuiea  olherwiaa.     I  K.  S.  SBO.  4  & 
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We  may  gbaeire,  that  in  all  the  emus  bers  pal,  iha  maater  ttOj 
he  frequently  a  loaer  by  ihe  truat  repoaed  Id  bi»  sarvani,  but  never  [  432  J 
can  be  a  gainei ;  he  may  frequently  be  anaweiable  for  hia  servant'a 
■lisbehaviouT,  but  nevw:  can  abeller  tumaelf  from  punishment  by  laying  hr 
blaiDB  on  hia  agent.  1|he  reason  of  this  ia  atill  uniform  and  the  aame ; 
that  the  wrong  done  by  the  servant  ia  looked  upon  in  law  u  the  wrong  of 
tba  master  bunaelf;  and  it  ia  a  standing  maxim,  that  no  man  alull  b«  ol' 
towed  to  make  any  advantage  of  his  owa  wvong. 


CHAPTER  XV. 

OP  HUSBAND  AND  WIPE  <1). 

Phb  second  private  relMion  ef  pencma  is  that  of  marnage,  wblcli  in 
eludes  the  reciprocal  rights  and  duties  of  husband  and  wife  ^  or,  as  most 
of  our  eider  law  books  call  Ihem,  of  haron  and  feme.  In  the  conelderalion 
oTwliicli  1  shall  in  tlie  first  place  inquire,  how  marriages  may  be  coirtraeted 
or  made  ;  shall  next  point  out  the  manner  in  which  (hey  may  be  dissolv- 
ed ;  and  shall,  lastly,  take  a  view  of  the  legal  effects  and  consequence  of 
■narriage. 

/"    I.  Our  taw  considers  marriage  in  no  other  light  than  as  s  civil  con- 
tract (2).     The  ?uilmes3  of  the  matrimonial  state  is  left  entirely  to  the  eccle- 

or  br  >  falje  nmaij.    Cool  Dii.  Action  nr  ioa  mininec  or  migiitnte,  ia  ifaa  Ibna  pc»- 
CMB  fo(  deeeit.  B.    3P.W.3Tfl.     Roll.  Al).,  »crib«d  by  2  R.  S.  1«,  it  »  prMuroptive  «ti- 

•3.     But  he  ii  iubls  Tor  all  tortioiM  rnulB  and  dcnce  orinuTiBge.    The  an]j  TolHlionihip  ihnt 

wilfb]  tieapi  mi,  whathai  doue  b*  iha  ■uikw-  araid*  a  maniM*  i(  Ihat  bet*a<in  *  panou  ud 

riiT  of  the  oiMter  or  not.     IS  Mod.  449.     1  his  oi  her  lineal  ancaitor  oraeacrndnnti,  and 

Wllt.328.    Saj.41.    3Mod.S43.    GHod-SIZ.  also  bctwssn  brolhen  and  liileis  of  Iht  whole 

8  Eaat,  540.    4  M.  &  S.  £99.     5  Burr.  2687.  or  half-blood  ;  luch  mKrriajM  haiocdeclutd 

6  T.  R.XX>.    3  Wila.l4S.    And  is  erei;  cais  incutuauaandaUolutel)!  void,  tbQUgh  the  rela. 

where  a  mailer  hii  not  power  to  do  a  thin^  liiei  be  ille^miie.    a  R.  S.  139.    Then  ii 

nhoeret  does  ii  by  hiaeoniiaind  iaatreipasi-  no  BGcldiHUcal  court  hem  M  coiniMl  Uie  per- 

BT,  Rnll.  Ab.  OO;  aodlhii  though  ihs  larrant  form ' 


of  hia  maiter'i  richL    trsot,therefora,itispniunied.iiii>oicnpe(Jiiiieiii 


12  Mod.  44S.  *nd  aupra.   2  RolL  Ah. 

reosance:  Ihuiif  a  biilifT  ubiniaily  luffer  a  toDanrwu  nutuil,  1  RoL  Al>.22.1.  S.    1  Sidl 

Si*oner  10  escspi.  he  Hould  be  liable.     13'  180.     I'Lei.  147.    Cwth.  467.    Freem.  09) 

od.  483.     I  Mod.  209.     I  Salk.  IS.     1  Lord  lod  thon^h  one  of  the  panic*  be  as  iD&at, 

Ear-  899.  Tet  (be  cootnct  witt  be  binding  on  the  other. 

It  ia  >  geaerel  rule  itanl  ao  action  I*  nutun-  2  Stra.  037.    The  action  ia  lustainiibl*  by  a 

■DteifainManintennedialeaeeDirordaniiis  miaaninatauoD]»n,Carth.4G7.     1  8<ilL24. 

acoauoned  by  the  ne^igtiKe  of  a  lobHigaiil,  E  MocTSll, ;  butun  ixecutorMnnotiueorbr 

Qaleii  Hich  iaieriDediale  a^sal  panomlly  in'  mid.    2  M.  dt  S.  408. 

terfercd  and  ciuied  the  injuiy.    6T.B.411.        A  prnmiae  U  nuirryitMt  within  ttw  ttaitu* 

I  B.  &  P.  409.  411.    Cowp.  40e.    2  B.  &  P.  of  friudi,  ud  need  nu  be  in  writing,  1  Sira 

<3«.    6  Moon,  V.    2P.  &S.33.  ..  34.    1  Loid  Ray.  316.     BaL  N.  P.  2(Ui  not 

See  Johoaon'a  Digeal,  title  MnEcr  M>d  Ser-  when  in  wntiii|  uied  it  be  stamped.    3  Surk. 

nnt.     Brefe'i  Doneaiie  Itelationa,  tit.  Han-  3S1. 
•er  and  SerraaL  With  respcM  to  the  erldinc*  to  jmn  Jia 

(1)  SeeinfenerelBaa.  Ab.lfaniuai  Com.  conUutof  raarTiigi.ithaabeen  held  inikMM 

Dig.Bsmnud  Feme:  BiirnEcc.li.  Muriuaj  where  the  prumiM  of  the  man  wie  prafsd. 

D:.Hi»ard'aReji.;PhilUniarf'«Ecclea.Cu-  and  no  aeloal  pnuniw  of  the  n'onan,  thai  e*i-. 

n     SdoyoN.  P.  til.  Adullery.  denceef  horcinyiiighenelf  utonaeniiiiiaDd 

No  fnnnalilT  is  made  neoaiwiT  to  the  r*.  aepniTina  hia  proauac  nai  lu&cieM.    3  Salk. 

^  Aul  «b«n  A  lUtld  to  t^  falhei  at  IW 

t:  Co  Ogle 
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■iastictil  law :  the  temporal  courts  not  having  jurisdiction  to  conatder  nn- 
lawful  nii.rhagfl  at  a  sin,  but  merely  as  a  cirii  inconTenience.  ^  The  pu- 
nisbment  therefore,  or  annulling,  of  inceatuous  or  other  unscripturHl  mar- 
riages, is  ibe  province  of  the  Bpiritaal  courts  ;  which  act  pro  salvte  ant- 
»«  (a)Y' A»d|  takingit  in  ihia  ciyjMightj  the  law  treatyijB_it  does^^^^ 

SgntrictsT  allowing  it  to  be^ood  and  valid  in  ail  cases,  where_tTie^BrtieT^ 
le'lTme  of  making  It  were,  in'ilie  first  place,  tm/d'njj  to  contract ;  secondly, 
tt^le  lo  contract ;  and,  lantly,  acfualT^  aid  contiact,  \a  the  proper  forms  jind 

solemnities  retjuired  by  law.^y  . 

1*434]  /  'First,  they  must  be  vnlling  to  contract,  "  ContsHsua  turn  eonof 
Htus.faeit  nvplias^ii  iii6  maxim  of  the  civil  law  in  thia  case  (A): 
■nd  it  is  adopted  by  the  common  lawj-era  (c),  who  indeed  have  borrowed, 
e^Mcially  in  ancient  times,  almost  alt  their  notions  of  the  legitimacy  of  mar- 
riage from  the  canom  and  civil  lawn. 

.'    ^condly,  they  miist  be  fffffclu  contract     In  general,  a|l  pereona  are  ahle 
•o  contract  themaelves  in  marriage,  unless  ihey  labour  under  some  p^jnu,- 
I  cular  (Raabilitiet  and  incapacl^es.  i  What  thoae  are,  it  will  be  here  our 
{  business  to  inqnire. 

2iow  these  diaabilitiea  are  of  two  aorts  :  first,  such  as  are  canonical,  and 
therefore  suflicient  by  the  eccleaiastical  lawsTo  avoid  the  marriage  in  tKe 
tpiritual  co(irt ;  but.diete  in  oi^i.hiw  only  ma^e  the  marriage  voidable,  and 
not  ^o facto  void,  until  aentence  of  nullity  be  obtained.  Of  this  nature  are 
precontract  i  consanguinity,  or  relation  by  blood;  and  affinity,  or  relation  "S 
marriage  ;  and  some  particular  cQiporal  infirmities./  And  these  caiionicA 
disabilities  are  either  grounded  upon  the.  express  words  of  the  divine  law, 
or  are  conaequences  plainly  deducible  from  thence  :  it  therefore  being  siif 
fill  in  the  persons  who  labour  under  them,  to  attempt  to  contract  matrimo- 
ny together,  they  are  property  the  object  of  the  ecclesiastical  magistrate's 
coercion  ;  in  order  to  separate  the  offenders,  and  inflict  penance  for  the  of- 


»  ■ml  eneoanitrt  Uwfiil  miniiicM^ 

being  igimat  Ihs  *aund  pulii?  cl 

fmcrall/.  t^  prcnT Tarring  iVwn  th*  ilueneat  Hrnnc  ■  m)Rr  (hit  ttw  plainiiff  would  no* 

aithcilKiBraliaaiafknwtApiutLralkrpniiniH.  anrrj  within  *ix  jttn  wu  hnldpn  to  tie  raid. 

1  Suirti.  Si.  10  Eut,  SZ.     Far  sUhDiigh  the  rerniBi  n* 

A  *ul1  ineqnllylJM  to  OMnpel  thedefcndant  putial,  ypt  ihe  immMJitie  lendeney  of  ta^ 

n  Et*|<.43.                                                        nurriiiEe,  mni  no  cireuimtancei  ■pMied  a 
;.L ^  j_-..  .1-  -.1. .l:-_      i^^  ^^    ^^^  rwtninl  in  the '—  — 


might  infer  *  promiH  to  muny    Cheli 
--'-  irjing  inn  "^ 


If  either  pirtj  gin  to  the  other  ■DcnMhing,  thew  llial   the  minini  in  the  pnnicu 

m  (non»*.  dee.  wbicli  ji  *ee*(rted  in  miinfM!-  nsnee  »iu  prudent  sm)  proper  ;  and  ij.  -  ....- 

tinn  of  Ihe  pnmlne.  it  i>  ■  good  diMthuse  of  Iher  4  Burt,  2£!t5,     3  Vera.  iOt.  ZIS,     S  E<l 

(herontcmct.     0  Hod.  I£e.  C>.A>>,Ma.     1  Alk.SST.    SAtli.538.54n.     10 

Ifihe  inMMtrd  huHhuid  orwift  toimoDt  Vea.4SD.     IP.Wou.  IBI.     3  M.  &  S.  461. 

on  inrpiirir  to  be  of  bad  rhincter,  it  <■  •  (affi-  On  lb*  other  hand,  eanmcM  in  ftorunlkm 

cient  ilrfenc*  for  rcuiniliiig  Iha  enpgemenl ;  of  mimaje  are  roid.  al  leall  in  eqiiilj.     I  Ch. 

hut  ■  merviDtpieJonorauehlul  iioot.    Holt  Rep.4T.    3CKR0p.lS.    3l>Dir,4i1.    3Ch*& 

O.N.  P.  151.     t  Ein.  Rep.  ISO.  Cn.  170.     I  Tem.  411.     1  Vet.  303.     3  AiIl 

No  liill  in  eqqill,  or  other  pmceedinn.  is  900.     Bhoir  P.  C.  76.     4  Bro.  P.  C.  144  Brn, 

■uatainalile  torwcnpelihe  (pecilii:  performanea  ed.     Co.  Lit.30S.rb.)    ForrenI  Rrp.  142.  and 

of  H'pmtnimrominT:  and  ilie  4  On).  IV.  e.  ■emtrie  it  wonldbesoatlav.    SWiu.StT.     1 

TO.  x.  il.  enMM,  that  marriiifw  iihait  TKH  be  Saili.  )S6.  ace.  Hoh.  10.  oont.     Priwna  rna- 

enmiirtlHl  in  any  eeeleaia«ical  cnnrt,  in  per-  rpiring  to  procure  Ihe  marriage  nf  a  Kanl  ir 

fcrmanee  of  anv  contract ;  eonaequentlif,  tho  ehareerjr  by  nnriite  nwana.  are  liable  ml  duIj 

•elr  li*^  remeitj  ia  an  action  (i  law  to  r«-  to  be  oonimiiied.  but  to  be  indicieil  Coi  a  cok 

rcer  dafiinp4  Cor  the  bieach  of  contract.  (piracy.    3  V«.  &  B.  1T3. 

It  naf  i«  u  well  hare  to nfaaem.  ibMaor 

<<t|  Bat  Hot.  a.  tSSI  MflMMii  af  dNVA  •■  t 
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Bm  Buob  nwTTiag«B  not  being  Toid  ah  initio, 
TOidabls  only  by  Mnienc*  tri'MpuWion,  ihpy  are  esteemed  valid  In  all 
ciTil  purpoaes,  unleaa  such  leparation  is  actually  made  during  the  bfe  ol 
tbe  partiee  ('3).  For,  arter  the  death  of  either  of  tbem,  the  courts  tf  com- 
nuin  law  will  dm  niffer  the«piritaaJ  courta  to  declare  such  marriages  to 
hare  b«en  Toid  ;*'becanse  such  declaration  cannot  now  tend  to  the  reformB- 
tioo  of  the  parties  (J).  And  thererore  when  aman  bad  married  his 
tirsi  wire's  sisler,  end  after  her  death  the  bishop's  cntm  was  *pro-  [*435] 
ceedini;  to  annul  the  marriage  and  bastardize  ibe  issne,  tbe  court 
of  king's  bench  granted  &  prohibition  qvoad  liot ;  but  permitted  them  ta 
proceed  to  ponish  the  hasband  for  incest  \e).  These  canonical  disabilities 
being  nntiicly  tbe  province  of  tbe  ecclesiastical  courts,  our  boohs  ars  per- 
fectly silent  concerning  tbsm.  But  there  are  a  few  statutes,  which  serve  aa 
directories  to  those  courts,  of  whii;h  it  will  be  proper  to  take  ntftica.  By 
statute  32  Hen.  VHI.  c.  38,  it  is  declared,  that  all  persons  may  lawfully 
marry,  but  snch  as  are  prohibited  by  God's  law  (4) ;  and  that  all  marriages 
contractt^d  by  lawful  persons  in  the  face  of  the  church,  and  congummaied 
with  bodily  knowledge,  and  fruit  of  children,  shall  be  indissoluhle.  And, 
because  in  the  times  of  popery,  a  great  variety  of  degrees  of  kindred  were 
made  impediments  to  marriage,  which  impediments  might  howe\i'r  bo 
bought  off  for  money,  it  is  declared,  by  the  same  statute,  that  nothing, 
God's  law  except,  shall  impeach  sny  marriage,  but  within  the  l.evitical 
degre«r{5) ;  the  fanhest  of  which  is  t^t  between  uncle  and  niece  {/). 
By  the  same  etatuie  all  impediments  arising  from  precontracts  to  otbei 

(Aro-LIU-n.  (/J  GUb.B«.lM. 

Iij  StU.  MS. 

(3)  Elllato.GurT.2  PhiI..Eca.C.  le.    And  ■»]  nrphew  ■nd|t«t->UBt,Driiia«  tadgreu- 

tlw  wife  H  rntiilcd  lo  dowrr.     I  Moon,  325.  uncJe,  ica  iIm  id  the  iib  drgrer,  mid  miiT  ia- 

tsa,    Noy.39.  Cro.  CBr.352.    1  Roper,  3311, 3,  Unnarrr  ;  tnd  tboogh  ■  mni  hist  not  mirrj 

H)  Thii  ocl  doH  not  ■prvify  tthil  ItwM  bi*  KniidmMbflrl  ii  is  crriiiiil*  true  Uut  ha 

pinfailiiiiDna  ur,  biii  by  tlw  U  Hen.  VIII.  c.  mny  lurry  her  eiMer.    Gibi.  Cod.  413.     Se« 

n.  ■.  3,  lhe*e  prohibiloi?  degree*  art  itnted,  the  axnimliiiion  of  dearer*  by  ihn  cini  1«w,  3 

■nd  il  ia  eouteil,  otlnl  no  «ub}ecti  of  lhi>  booli,  p.  SOT.    Tbe  Mme  degree*  by  affiDily 

fnim,  or  in  any  of  hi*  nuMiiy'ii  ilaminiani,  are  pmhibiled.     Affinity  alwuyn  tntrt  by  lli* 

ahall  marry  within  the  rollooinf  dcFrpei.  and  niHrria^e  of  ona  of  tbe  pirlin  »  relnted  ;  a>  a 

(he  childrm  of  ancli  nnlawfol  nnrriarn  an  buabaod  i>  related  by  aanity  (o  all  tbe  sm- 

uy  not  miitry  hia  nm-  wamfnaii  of  hii  wife  ;  and  vietrma,  ibe  wHV 
_„,  -.  ....« .jmther.  hla 
daa^ler'a  di 

"rpmoih.., _ _.  ,         

aife.lHihrtitiier'awifcbia  wire'sdnu^b-  ed  U  the  other  by  aliinity.    Gilo.  Cod.  413 

ler,  hla  wife*!  •on'adanihter,  hill  wife'idiiugh-  Tbeterore  a  nan  after  hie  wtfe'i  death  cannal' 

icr'a  deughler.  fail  wife  a  aiaior  j"  and  by  aec.  many  her  aiater,  aunt,  or  niece,  or  daughter, 

14,  Ihit  [iroiiaioD  shall  be  inlerprcted  of  lueh  ^  a  fbrnur  haaband.    2  Phil.  Eco.  C.  3S!>. 

mrmgei  where  mairiniea  ware  eolemalatrd,  ^  a  wnman  cannot  many  her  nephew  by  af 

and  carnal  Lnowlrdge  had;  and  ae*  the  W  finily,  nieh  na  her  former  huabaad'a  ajater'a 

Hen.  VIII.  a.  7.     It  la  douhffal  whetlwr  the  aen.  2  Phil.  Ere.  C.  IB.    Sob  niece  ofa  wile 

«3  Hen.  VIII.  c.  22.  na  rejieated  hy  3S  Hen.  cannot  alter  her  dMifa  marry  the  hnahand. 

Till.  c.  7.  a.  3.  and  1  Mar.  aeai.  2.  e.  I. '  See  Noy.  Rep.  SB.     Bat   the  amMimri  of  the 

BvTn  Eco.  L.  Marriafe,  I.  hoaband  ate  not  at  all  related  to  the  amitmjvi- 

e  of  Leiiti«il  deftee*.  Born,  mii  of  Ibe  wife.     ■■           - 

•hibited  de-  marri  two  aiaten, 

S-ea  are  all  ihoxe  which  aie  nnder  tbe  4lh  and  dailiiht 

t^er  nf  the  civil  law.  eierpl  in  the  BMead-  two  peraoi 


Snolher,  hi*   aiater.  hia   aon'a  or    tothehiiaband'aMueuiimu:  fbi  the  hi 
angliler,  hii  rilhrr'*  daughter  by    and  wife  beina  ooniidered   one   fleah. 
Im  atrpmoiher,  hi*  aunt,  hia  unele'a  wife,  hia    who  are  leLated  lo  tbe  one 


leal  deiiee*.  Bore,  mti  of  Ibe  wife.     Hence   two  lirodier" 

The  prohibited  de-  marrv  two  aiaten,  or  father  ■    ' 

.'hich  aie  nnder  tbe  4ih  and  dauiihtar  i  arifabroihrr 

irae  uf  aiater  die,  the  widow  and  widr 


ndini  line,  and  by  the  eniirae  uf    aiater  die,  the  widow  and  widower  may  inter. 
carrely  a  poaalble  caae.  tbal  any    marry  ;   far  though  a  man   ia  relaltd  10  hit 

UD  lawful  lir  Ua 
t:  Co  tig  1 1 


_      ..  ..  _        .  .     ...   ...  by  affinity,  ha  ia  not  ao  to  hia 

(neo  ;  bnl  between  coltaferall  it  ii  unlveraally    wife'*  broibor'a  wifa,  rittam.  if  circontalancM 
!na.  that  all  who  ate  in  ibe  4ih  or  any  hiifaar    would  ftdmit,  it  would  not  b*  unlawful  lir  hia 
itfltt  an  permitted  to  marry ;  a*  AratoWBinB    to  many. 
•»  b  ibe  4th  degree,  and  tl'firrorB  Bay  aaaciy, 

(SI)  Sr<  Hn.  a.  (SI)  as^  lad  of  Ik*  TsL  B.  I. 


MS  OF  "pIE  RIQHTS 

petBons,  were  «bolu1i«d  and  dwlared  oT  none  eAet?iudeH  thej'  had  tmm 
consumniBieU  with  bodily  knowledge  :  in  which  case  the  csrod  law  hMt 
Buch  contract  to  be  a  marriage  de  -fatta.  But  this  brtitch  of  the  italvte 
was  Tef)eale<l  bj'  statute  2  and  3  Edw.  V[.  c.  23.  How  far  the  act  of  SC 
Geo.  11.  c.  33  (6),  which  prahibits  aU  mita  in  ecdeaiaatieal  courts  to  com- 
pel &  marriage,  in  consequence  of  any  conunict,  OMy  ctrilaterally  extend 
to  revive  this  clauee  of  Henrj  Vlll.'a  suime,  and  aboliah  the  impediuMBt 
of  ^econtract,  ]  leave  to  be  ctHuidered  by  the  canoniita  (7). 

/      The  ofher  sort  of  disabilities  areVboae  which  are  created,  or  at  leaat  ew- 

'  breed,  by  the  inunicjpa]  ]awj).  I  And,  though  some  of  them  may  be  ground* 
ed  on  natural  law,  yet  they  are  regarded  by  the  l&ws  of  the  land,  not  ao 

.   much  in  the  light  of  any  moral  offence,  as  on  aecouitt  of  the  civil  incon> 

veniences  they  drew  after  them.    These  civil  dieabilitiea  malce  the  ] 

[*436]    contract  void  ab  initio,  and  not  merely  voidaUe  ;  not  that  they  *du-  i 

aolve  a  contract  already  formed,  but  they  reiider  the  parties  iitca*  \ 

pable  of  forminD  any  contract  at  all :  ibey  do  not  put  aaundei  thoae  who  ; 

are  joined  together,  but  they  previously  hinder  the  junction.    And,  if  any  I 

I   persons  under  these  legal  incapacities  come  logelhet,  it  ij  &  meretricioua,  ' 

y  and  not  a  matrimonial,  union. 

/    1  (8).  The  first  of  ibesg  legal  disahiljtiea  is,  a  prior  marriage,  or  haviay 

'  anot!t«r  Kusbiind  or  wife  living  ;  in  wliict  case,  V°i''°i  jh°  j?'"jiJlipi  "th- 
set^uent  upon  it  as  a  f^lpgy.  (.9),  .the  aecond  marrii^  is  lo  all  intents  and 
purposes  void  {g)i  polygamy  being  condemned  boin  by  the  law  0/  the  ^ew 
re'stanieiii,  ana  l£e  policy  of  all  prudenr  states,  especially  in  these  north- 
em  climates.  And  Justinian,  even  in  the  climate  of  modem  Turkey,  is 
express  (A),  that  "  dvas  uxores  eodtm  tempore  habere  non  licet"  (ID). 
/    3.  The  iiext  legal  disability  ia  want  of  age..    This  is  sufficient  to  avoid 

/all  other  contracts,  on  account  of  the  imbecility  of  judgment  in  tlie  patties 
contracting  i  ajiirtiori  therefore  it  ought  to  avoid  tlila,  the  most  iihpoftaot 
contract  of  any.  )  Therefore  if  a  boy  under  fourteen,  or  a  girl  un3or  twelve 
years  orage,' marries,  this  marriage  is  only  inchoate  and  imperfect  (11);  aitd, 

(r)  Bro. A^. lU.  BmtlxJ^ fit.  (t)  fiH<.I,IO,l 

(B)  Ttx  ititula  ii  rapaalnl  I7  Hibaaqocnt  baaa  pniioiuW  divoicad  turn  kU  bramwift 

tou  1   but  tbe  Jul  itaiuM,  npcalini  •  ntj  on  arcounl  of  hei  uluUcry.  or  ihs  bu  beva 

anadvued  mtd  obj  tclioniilils  Uitonii«3iiU  act  mnwuccd  in  Lhe  due  priioii  Ibr  life.     Bol  if 

puwd  3  G.  IV.  c  7a,  ia  lUI.  t  G.  IV.  e.  76 :  Uw  wif<  Iw  liUD  ■baeni  foi  e>e  lucnuitB 

•M  pa.  136,  [KMit.  jMti,  witboiu  tha  huii)uiu)'i  knoHiDglhatnha 

(7)  A  coDlnct  pw  nmta  Jt  frmmiid  Itmfen  wai  alive,  ibe  mimagc   becomca  void  anij 

aMd  to  be  eaaaitUnd  in  tha  aoclaaiMiwal  Cnup  lli*  lime  that  it  (bail  b«  m  dMlaitd  bj  a 

eouita  nniit  nuninuiuMn,  and  if  aithar  |iait]r  cocapaleat  onin.     A  aimilat  rols  appliea  10 

lM<laft*rwardamuTiad.ibii,aaaaao«Ddaai^  Ika  wib.     a.  R.  S.  139. 

rian.oouldbaTalwanannullMlin  tbaipihtu-  (11)  Tka  eBcleaiialical  cook  will  tiin<ililia 

al  ODarta.andtkaGiMeonincIealanMd.     8«*  Bamaft  bjr  Ju^no  of  a  miiwr  vriihout  eoiMenl 

aa  iiuuaca  of  it  4  Ct.  39.     Bui,  «■  thia  pn-  of  parcnta  or  fuaidiana.     2  Phil.  Ece.  C.  93. 

«a|Mfani*nt  can  no  longar  b*  aaniad  ialo  af-  SS5. 36«.  327.  32S.  341.  343.  MT  ;  but  ■  aar- 

hn  ■•  ■  raairiairp,  I  Ikink  ve  bbj  b**  be  riifa  of  aa  israu  by  iont  ii  binding  unlaa* 

«rarail  that  it  will  MTM  Bon  b*  an  imiwdi-  then  b«  fraud  In    ptiblicaiian,  aa  bj  a  lain 


Ay  Toid  lb 

ana  louocpnl,  ia  not ,.._... ,  ^ —       — 

MS.     I  Roper,  338.  tioaa.     The  Kacirconaentivilhtn  ihe  1  Jac  L 

m  Seeiheeicaptioiii,4baok.  164.  r.  ll.a.3,  iifo-irtecn  IniBaJeauidlvtlTarMn 

,16}  The  manian  of  a  hmiLband  duriaa  ttui  la  raoulea.     Bnaadl  ft  L  Cra.  C.  4S. 
•i«  of  •  tarmt  wifa  U  loid,  imleM  k*  had 

u,g-,-ccT:C00glc 


«ifaH-«iihQr*f  the*  M(BBi.todMi«gaf/«inaeat  afonaaidi.Uie;  amy  4i>- 
■pee  Mid  decUre  ibe  nwrn^g*  void,  whfaaut  .anjr  (Uvoroa  oi  eentence  in 
Aa  afiirinial  court.  This  in  fotiadad-on  tbe-oivil  Uw.(i).  BuliliecaDoa 
taw  p»ya  k  pow*tt  rr^gaid  lo  .tbe  JOBalunlian,  than  tbe  age,  of  the  pai- 
lim^j);  for  if  tbflyBMiid2tJM<atf  jaatrimnBiua^lt  is  ftgood  mBrriaee.wliat- 
«fw  ib«ir  age-RMf  he.  Jind  ia>ow  JMw.iiM^o.fv*  sianu^q.  Inu,iirk 
lfa«g«  of  conaest  ihey.kgraBlocanlin'ueitagelher,  ihey  need  nol  he  mat' 
■ad«gain  {k).  If  'tiw  buBbMd  b»  of  jwara  ^f  dlacretion,  and  the  wifa 
mder  twelwa,  wbao  abe  cmm^tojiewi  of  dixgiBtioalM  ini^diugTe«  aa 
nrall  &s  rite  .may  ;  for  in  contnata  tb«  «bliKaiioii  musL  be  .mutual;  boih 
tDOtt  beibaund.'Or  neither  (13) ;  andao  it  i4,.i»«a  iwjrd,  .when  Ltie  wife 
Mtof  yemra  ordiaci:eliaa,.an(i  the  huabud.undeT  (I). 

*3.  Another  i ncMiacily , ariaea  from  wanlof  consent  of  jtainnla  [*437] 
iifl7l3). /  By  tSe.comnionlaw,  if  tlie.paiiies l^emselvea 
ie  <tge  of  oonaant,  tbeca  .wauled  ao.oibLer.concuiieDce  to. make  the 
_B-vBliil;  and  ihia  wnaiagneable.tDLthecsnoti  law.  Dot,  by  asTeral 
«tat>lea  (m),  penaltieaAf  tOOL  we  laid, on  eveiy  dergyman  wbo  marries  a 
■ewple  either  without  pid)liaatiQn  of  'banns,  wlkich  .may  give  notice,  to  pe- 
■tants  Of  guardiaae,  or  wilhout.iL  lioence,  to  obtain  which  the  sonaent  of 
ipamtts  or  guudius  miiat  be.swamto.  Aoil  by  the  statute  4  and  5  Ph- 
'  «id  M.c.  8,  whosoever  marries  uiy  waautn  child  under  :the  age  of  sixteen 
yeare,  without  consent  of  parenta  or  guardians,  ahall  be  aubject  to  fine,  or 
fire  yeari'  impriaonmeint :  antt  her  estate  during  the  husbana'dlife  sfaatlgo 
to  and  be  enjoyed  by  the  next  heir  (14).  Tbe  civil  taw  indeed  leqiured 
the  conaent  of  the  parent  or  RHor  at  all  agee,  unleaa  the  ohildian  were 
emancipated,  or  out  of  the parenta' power  ^ff) :  and  if  antfh  consent  frca 

{fl  Iml  (TmtiMin.  WBuit  TWUl.  m.  S.1L   Twaiw.m.e. 

(/)  Btrttml. l*,m.t,m.».  JB.    10  Am. e.  n 

[1)  CD.  Lnt.  7t.  firi  T  ■>•*•  ■k'M' »• 

(13)  Thii  proposition  <■  too  genvMllj  «>-  Tb*  eontant  of  parents  hnot'inaif*  rtqoV 
preupd :  Ibr  thcrs  ire  Tirioru  eontrncti  ba-  lit*,  eieept  that  to  many  ■%  fpoiale  nnlar  14 
~ (if  full  an  ami  ■  rainar,  io    icilhoot  cobhtiI  of  pneata,  dee.  b jiDniababIa 


and  the  lallcr  it    byfineand  itnpriasnuMBt , 

*    '  '     ''   '  it  !■    ;».    Tha  age  of  legal  conMnl  i< 


,      ID  claarlraeltled  Ihat.il  '%  MSO,  f  M.    A  maniaga  aMarad  tnl 
Ih  ngard  Id  Dontnctt  of  mar-    dcr 'thcaa  dkm  ma;  b«  IJiMlTtil  nnff  o 


riage  nrarred  to  Iha  minorily  undernranlr.    apptieaiien  df  the  p< 
Far  where  there  are  mutual  ptomiaaa  tomai^    tirrtj  oshabiMl  aftar'aliaiDing  liM^aaa  af  japl 


id  BM  than  if  ihe^niaa  hava 


IT  bsloecn  two  prtsmii,  ona  of  iba   aga  «f  etinamt. 

iWsntj  one  uiii  tli<  other  und»r  that  iga,  tlia        Ohildrm  Bf  penona 'Who  igiKNMly 

Rtat  t>  baunil  hy  the  ermtraal,  anrf  on  the  aids  dining  the  liMima  of  '■  'fanDar  hiiabnn  >t 

dT  the  minor  it  is  roidiLilg ;  or  fora  breach  Of  wife  OT  one  of  the  patiiaa.  are  aotfltad  lo  awi. 

iha  promiiie  on  the  pan  of  the  penon  of 'foil  <«ed  "  ■' '-"- "■  -" 


eorer  d»m»gpB,  but  no  action  can  be  naintala-   -a  nanianiteef 
_jy. ^_.,__i. u  .,■  .L, —^ .^    lamcjof  one  o 


BoekiUm 


■d  Cir  ■  aimilar  btearh  of  the  eontreet  n 
aideof  Ihe  ninnr.   Holt  r.  Waid  Clamnai 

Sir.  037.     S.  C.  F^iig.  175. »7».*  anniilleilon  the  gnBntl  nTforaa  or  tmoA,  tha 

(13)  InNew-York.ifeitbaraftbapaiKaato  imnaent  partr-Kaa  IhaeaaMdr  "'*' '•h"' 
amaman  {■  iiii^ijiotile.  for  want  ()f  agatFrn-        (M)  The  eBMiraetian  ef  IM  Matuta  aaetaa 

tknUndini,  or  from  phraieal  oajiaea, nrif the  -to be.  Ihal  h eball  alao gn  to  the  eeii heirdnr- 

aanaODl  of^eithfr  *■«  obtained  br  'fame  «r  'tngtbe  llfaVtba  wift,  arwaAarthe  death  •( 

ftaod.  the  nurringe  beDaraea  ntd  frem  tbe  'tbe  huabnnd.     1  ftiiwu.  'GU.  Btp.  tX    .Bat 

tina.tbat  it  is  declared  to  be  aa  bjr  «  ooqjM-  the  oontranr  baa  bean  daeMed  in  Aaawbaf 

fbiLtaart.  .S  R.  8.  ISB.  qiiar.    Aai^.tt. 


•B««atP-«r.'»,(K),*««. 
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the  TMher  wa*  wintin{r,  the  marrn^  wna  nvllf  and  th«  cluldmi  iltagilK 
jnate  (a] ;  but  the  content  or  the  mother  or  gua^iapB,  if  unreuonabi^ 
withheld,  might  ^  red resBfld  and  auppiied  by  the  Judge,  or  the  president  of 
the  province  (o) :  and  if  the  father  was  non  compos,  a  aimilu  remedy  waa 

S'v«Q  (ff).  These  provisiona  are  adopted  and  imitated  by  the  French  and 
ollanders,  with  this  difTerence  ;  that  in  France  the  aona  cannot  marrr 
without  consent  of  parensi  till  thirty  years  of  M.ge,  nor  the  daughters  vai 
iwenty-fire  (r)  (15) ;  and  in  Holland,  the  sons  are  at  their  own  dispoval  U 
iweniy-five,  and  the  daughl«t«  at  twenty  (a)  (16).  Thus  hath  stood,  and 
thus  at  present  stands,  the  law  in  other  neighbouring  couniriea.  And  it 
has  lat«ly  been  thought  proper  to  introduce  somewhat  of  the  same  policy 
into  our  Uws,  by  statute  36  Geo.  II.  c.  33  (17),  whereby  it  is  enacted,  that 
atl  marriages  celebrated  by  licence  (for  banns  suppose  notice) 
[*43B]  where  either  of  the  parties  is  under  twenty-one,  (not  being  *a 
widow  or  widnwer,  who  are  supposed  emancipated,)  without  tb« 
consent  of  the  father  (18),  or,  if  he  be  not  living,  of  the  mother  or  guaj- 
diana,  shall  be  abaolutely  void  (19).  A  lilie  provision  is  made  aa  in  the 
civil  kw,  where  the  mother  or  guardian  ia  non  eompes,  beyond  sea,  or  «d- 
reasonabfy  ^ward,  to  dispense  wiUi  such  conseftt  at  the  discretion  of  A« 
lord  chancellor :  but  no  prorision  ia  made,  in  case  the  father  ahould  labois 
under  any  mental  or  other  incapacity  (20).     Much  may  be,  and  much  haa 

(fl  (&I.S,4.  I,  uidn.  (•)  VImiat  III  but.  Li,  1. 1* 

(fl  io«.  1,  10, 1. 

(I»)  Tli»  ii  now  ■llerrd  to  £5  in  lou  and  Cfoke,  it  w»  d«ided  hj  Sir  William  Scott. 

tl  ia  duuihun,  and  iha  eonw  nt  of  lh»  rilbar  that  Inwtuda  wen  Imand  b)r  Ihaillh  nanioa 

aufBuca.      AA«  thoas  a|ea  tbc    lurtici  mnj  Of  26  Gfo.  II.  a.  33,     It  falkiwi  ihai  ■  tnr- 

Buny  afler  three  reHpecirul,  hut  ineffecLual,  riage  by  licence,  wirh  tha  consent  of  eitLv 

aadearanraiaoUainBdaWDtarparanla.    Coda  the  puiailTe  fiihar  or  mothar,  will  not  In  a 

^  Ciril.  Livn  I.  Title  a.  compliance  with  the  marriafe  acl,  and  tbcn- 

>     (IS)  But  n«  in  Holland,  and  of  ooaraa  in  rare  (aid:  andlheonlr  mrtbuda I17  which  ih* 

«9aatrici  aiihjaoltd  Mtha  Duiirhciril  law,  Iha  martiaga  of  a  DUural  child  can  b«  legally  an- 

natriag*  of  aaia  after  lw*nl;-liTe,and<Ui>I^  lemnized,  are  either  alter  Ihe  pulilicaiioa  at 

lera  altar  twenl^^  yaan  of  aga,  without  con-  banna,  or  aller  khe  apjxuntirent  of  a  £ilBtdiaA 

.  aenl  of  jnreDU,  may.  upon  cauata  aoume rated  for  the  child  by  ihec^urlafchnncetyiaiHlthpa 

la  theboeh),  ha  pRTantKl.  Ihe  marriags  may  be  performed   under  a  li- 

(17)  Thn  ad  »  npaaled  by  thi  1  Oao.  IT.  aanoe  with  tha  conieni  of  auch  riaidian.     1 

a.  TS.  but  tha  leUi  aactioo  ra^oacu  tha  lika  Roper,  340 

ptoeiaiaiu,  vii.  "thai  Che  faihet.  ifliii^,  of  a  (18)    Tha  court  prraumea  cnnaenl,  anleaii 

Ctty  under  21  yean  of  aga.  auch  party  nM  diaaeni  l»  provpd.S  Phil.  223;  what  auSciFnl 

JH  a  widowar  or  widow ;  or  if  the  faihei  ba  (Tidenoa  of  eonaepl,  1  Pha.  994. 

iaad,  tha  goardian  of  Ihe  parwn  ao  under  aga  ri9)  Hr.  Chrialian  has  the  lullowinc  note  >— 
lawfully  appointed  ;  or  in  oaae  of  no  guardian. 


then  Ihe  moiher  of  lurh  party,  if  unoiuried ;  mote  paiticutntly  staled  ;  the  pan*  under  tga 

■or  if  ihata  he  00  owlhar  UDBianied,  Ihen  the  imrrying  by  Ikwiut.  it  a  minor,  and  noi  bnTing 

.gatrdiin  nf  Ihe  penon  appoinied  by  tha  court  been  natrird  beraie.  mun  hare  ihe  conirnt 

«f  abaneery,  if  any  ahall  haTg  autharlty  10  of  a  falhar,  ifliiing  ;  if  he  be  dead,  ufaiuar- 

fiT«  eoaaant  10  tha  nairiage.  tad  auoh  coo-  dian'ol  hia  pnm  tnc/iiDy  mpaiiUfd  ;  it  ibeia 

■tm  n  Ukenby  miuired  for  the  marriage,  un-  be  no  auch  guardian,  then  of  the  moihet  if  aha 

Jeaa  ibere  Im  as  p«iaoa  authoriaad  to   gire  ia  unmarried  ;  if  there  be  im  mniher  uninar- 

Aaah  flomaat.*'  Tied,  thenof  a  lujirdian  appbimed  hy  the  court 

II  hat  btea  bald  that  all  narriBgea,  wbalber  of  chancery.     Mr.  Chriatian  luui^a  ihnt  tba 

«f  leghianleor  iHegitimalecbildraBiaiewiih-  wmda  laafiMj  tfipiiiiard  coniptehi-ixl  not  only 

in  tlia  g—aralpwHTiaieqa  of  tha  Biariia(t  act,  a  guardian    aj^inlRd  by   the  faihei,  aod  ■ 

SSQea.  IL0.S3.  arhieh  requiraa  all  onrriagea  giaritan  appainicd  by  ihe  eiurt  of  chuicerj, 

to  b«  br  banna  or   liccBca  ;  and,  by    ihraa  bul   atn,  where    auch  giiardiaii  can  eiitt,  a 

judge*,  a  narhaga  of  an  illagitimate  nioar,  aocaga  guardian,  he  being  a  guanliaa  of  iha 

ikad  ny  liofnat  with  th«  eonaent  of  her  mother,  peraonoflhe  ward'appoinicd  1^  tha  lawitMll 

—  ■a  Toid'bydia  Ulh  aectioa.     The  wotda  faiher  A  guaidino  apMinied  hy  th^willDf  1  intaliaa 

*<MdreathBTinihalaeciianmmniHlegiiimate  father  is  not  w  ilhin  tha  act.    9Bio.l'C.5Sa. 

mtmu.    PrieMly  *.  Haghe*,  1 1  Eaat,  1.    In  Hontar  *.  Liddiard.  Di.  Cioke'a  Rap^  '"a 
4k«aaa««rilanMtT.LiiIJurd,T(pdtladl7Dr.        (Mt)  lolBpteTkun  br  tUi  will  W  («■' 

i  ■  ll,g„7cc.yC00glc 


OP  FEiaONS.  ^  Ul 

bwa, asid both  (brand  agaiaat diia  innoTBtion upon  our  aRcisnt Uwi  mm 
cOMtitntioa.  On  the  one  hand,  h  preTents  Um  eldodeaUne  mama^eo  ^ 
minon,  which  are  oliea  a  terrible  InGonreBience  to  thoae  privaie  laniUiM 
wherein  ihey  happen.  On  the  other  hand,  reetraints  upon  marriagea,  es- 
pecially among  th«  lower  claaa,  are  eridentlf  detrimental  to  the  public,  l^ 
binleriag  tbo  increase  of  the  people  ;  and  to  religion  and  ntoraJity,  by  an- 
Goimging  licentiouaneaa  and  debauchery  among  the  aingle  of  both  aezeo  ; 
and  thereby  destroying  one  «nd  of  aociety  and  government,  which  is 
tcncubit»  prvKibikert  vago.  And  of  thia  last  inconreoience  the  Koman 
liWB  were  so  aenaibls,  that  U  the  aanie  time  that  they  foibad  muriage 
withoDi  the  consent  of  parents  or  guardians,  they  were  leas  rigorous  upon 
Ihai  very  account  with  regard  to  other  restraints  :  for,  if  a  p&reut  did  not 
provide  a  huabsod  for  his  daughter,  by  the  time  she  arrived  at  the  age  of 
twenty-five,  and  she  afterwards  made  asUp  in  her  conduct,  he  was  not  al- 
lowed to  disinherit  her  upon  thai  accouiK ;  "  fwu  nen  na  atlpoy  ud  parof 
him,  id  eommituM  aognotcitur  (()  (31)." 

/•  4.  A  fourth  incapacity  is  want  of  reason  j  withoat  a  compMent  share 
I  ofwtiicTi,  OS  no  other,  so  neither  can  the  matrimonial  contract,  be  valid  (ii).> 
ll  was  Torifierly  adjudged,  that  the  issue  of  an  idiot  was  legitimaief  &nd 
consequently  diat' bis  marriage  was  valid.  A  strange  determination!  ainoe 
CDOseu  is  wsoluiely  rcquieite  to  matrimony,  end  neither  idiots  nor  lunaiics  ^ 
«e  e^Mhte  of  cwisenung  to  any  thing.  And  therefore  the  civil  Uw ' 
jalged  much  more  sensibly  when  it  made  such  deprintiens  of 
reason  a  previous  impediment';  'though  not  a  cause  of  divorce,  [*439] 
if  they  happened  after  marriage  (t>).  Aud  modern  rseolulions 
hate  adhered  to  the  reuon  of  the  civil  law,  by  determining  (to)  thai  the 
narringe  of  a  lunatic,  not  being  in  «  lucid  interval,  was  absolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exact  state  of  the  party's  mind  at 
the  actual  celebration  of  the  nuptials,  upon  this  account,  concurring  with 
some  private  family  (x)  reason*,  the  statute  15  Geo.  II.  c.  30  (22],  has  pro- 
vided that  the  marriage  of  lunatics  and  persons  under  phteones,  if  found 
Inaatics  under  a  commiosion,  or  Committed  to  the  care  of  trustees  by  any 
act  of  parliament,  before  they  are  declared  of  sound  mind  hj  the  lord  chan- 
cellor or  the  majority  of  such  trustees,  shall  be  totally  void  (23). 

(O  ffn.llt,tll.  (•)  Hoir1ioii-ia>i,Hr_D(f(nl 

01  I  BelL  AbT.ur.  (<]  SMpilnl*  wU.nOM.  Il.c  <. 

W  ry.  tS,  tit.  1, 1, 8,  ud  Mt.  I;  t  M. 

hthB4aTO'.  IT.  t.  n.  (H.  iT.bjwWch 

•nkctcd,  thu ■'^-  '-■■ 

ii  made  necraiaij,  iri  Ihe  ISih  •mtiion  mm-  qurnee  wm,  ■  >fry  lenenl  diiregiiftl  imlnl 

UaDed.tnilw  mirrioge  of  |uch  party. be  Din  of  iha  marriage  rite  iltogeiKcr.     Wiihinaycir 

r'lmpo*  mcnti*,  or  in  parta  bej'nnd  the  leaa,  tha  act  w»»  given  up.  uid  the  preMnl  itatuu 

or  ihnlfunmsioniililj.nr  from  undue  motiua,  aubatUuled,  leuvin^ JuiblicMion  V""""  ocu 

■iihhold   crma*nt  to  a  propar  msTritge,  then  Ij  uimithe  hutott  footing. 

the  frjVf  maj  ipplr  I7  petition  to  Iha  lord        (29)  Eitend«t  lo  IreUod,  bj  SI  0.  U).  i 

C*iiiie«l1ir,  lord  keeper,  or  the  iorda  sinnmia-  37. 

nMwnaTthegrMtiMlnf  Onnt    Britain  fiir         (13)  Tilt  the  S  and  3  Ed".  VI.  0.  31,  (ha 


the  father  of  Iha  party     Dpon  marrinie,  hni  heen,  and  ia,  amply  ao»- 
mlii.orlhe  guar-     filmed  ;*bui  auL  30.  If,  c.  TS.  iinpawd   aiil 


dianeeltrtrof  KrttUaJ  ;uid  if  h  appear  proper,  it,  by  TatioutUw*  and  csnona;  ■  iiatuleia 
Am  ■b^.ll  derlaii  the  aamt  (0  be  ao,  and  aueb  Ihs  3t  Hen.  Vlli.  e.  U.  haiiiif  «*ea  made  it 
ilcclantian  ahull  be  laLen  to  be  aa  alTectual  aa  .  retony.     But  the  legialaiuni  by  3  and  3  Edw. 

ifj..f..L ,: ^:_._    ..       ..         - lawaandcanma^hiofc 

■tridion  upon  Ihe  cHc 
iha  «am*  indulgvne* 
Bm  thi*  atataU,  liW 
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ifiha  fsthar.guaHUn  or  guardi , .,, „  „ 

of  tbo  person  ao  petltioniDf,  ha*  eanieiitcil  10  impoaed  tfaalaaiere 

laeh  nurriae*.  ™,  .od  moMd  tbi 

(21  y  The  oamawBmort  ftnfeand  «haana.  &M  tb*  bky  aqjora 


3ia  or  'Tat  moHTs 

/  I  iM)},'dn>|M]-ih«  >nHUR  Wt'OBfy  bsiiHHlng  mdd  nMe  tocontrEct,  boi 
WcnMlf  mUst'OomiMt'lboinMlvsa  M  taaitntaof  law,  to  make  ii  Agodi 
■t^fl  mbfriRgejl^./  AhyeoMncK  BWe,pff-io«r(a«fc~firHmlt,dr^n  wtirab 
-OTthe  preeietli<t«llle,'«nd4n%BM^  VtiMaMlim  par-vtria  '^  Jiltim  whm, 
^tWMmipnMoffs  BblBMMniMau«>H4Ml^MA«  (Me  Mt  dMrmed -a  ralid 
-RikniagbitoitnBi#r'|tufpaHB-;->l[td  «he>|Hitiiai  ithi^'ba-ioMipelled  in  the 
-4pi«htia]'OOuMa«>eiriobAU9'4t>fii/wfa'M!Vfa«M.  Um  4mm  •verbal  ooattsoti 
VcAlA*  drw>>fEm)«,to  eotnpH  «  lii«W'iiiwvia|e^).  NoMwr  »  fwof 
'tmtmgo  ■*!  vmiunfinM,  ttat-is  MUtXMWilaied'n  isoRM>|)«Hh  ohorch  i* 
'fnfelio'tthkpe)'(li»,'Unt«M  br4i<)WBaatiiHi  AtrfBifae  ltpeMub«p-of  CmMc- 
Im;.  hiRitatnltAlM  ^prMedtd  'by  3HiHi)MiO»'«if  IwtiM,  wbyliwrn 
'frbmlbb'apMtOBl'Ju^.  HMptNhn'AttmfcllitaaBTeOUnwiH^trescribettfay 
Ato  set'!  tlM'iKdglMtvf  w)iitfh,iltiougb^p«nid,<d0e«  Mtvmlidus  ihe  nag- 
riag«.  H  iBiIutUlWtalilSo'tfBniitial  t0«rab»iagiB,-lfauJt>be  pCTfbnnedby 
«|Mt8vn  M«iden^«)';  >lbciii^h  4tn  inMwrntion  df  vijnriMtUBtfloniiiim 
dua  contract  ia  mereljrjurMponViM,  and^not  >urw  MMttroJia -kmI  iUmim':  ^ 
1mmg'B«d'tMt?(^4iinocem  lb«4hnd'inaKbefiiw  who  ordaiD- 
^^0]  ed  th»  itietobnitiDnQf  nmiagialnlbeclMrdi^a};  'bvCore  *<vhieh 
It  wiu>«imJt]r  aoMloonmtit.  A>d,in'tltttiiiiM'oftfaB>gnDd  m- 
'iHrilioti,  all  marrtagea-wOTe'perroRned  'by  tbe  jnatieaaof  Ae  {waoej  and 
'IIMk  iiMmi^B'WAe  deetmd'ralid.-mttemtimyfMhBolenmuainm,  bf 
Wat.  i2  Csr.  II.c.  3S.r'Bdt,  aatbe  hw  iw^r  iMand>,'we  iiMT"i7(m  4n 
.whole  collect, 'that  no  iitamag«  try  ftotMUporal  law  ia  mm^Io  vouf,  tlat 
^  h  celebrsiad  tiy  ft  jMnon  ta  MdofSv— dn  a  {mtoh  ohmcti  «r  «ibtte  vhapri, 
I  «  elsewfatte,  liy  apeoM  ai^>eDUiioii, — in  purautnos  of  bania  or  s 

f'dteAce, — beMra«n'ahigl«p6nwos,-''-«oiWBilting,— of'aDUad  mind, — tind«f 
-dw  igK  of  'tw«Dtf-one  ^ra  ;-u«t  «f  Ifao  age  of  fiMitaeii  ia  dmIm  vad 
ttwelncinfamdM,  Willi 'ooW«at«fipai»iUawr  gaivdiafla,«T  withoot  lt,ln 


S! 


StU.«  Om.  U.  c.  U. 


(t1   iba  other  nfonni  in  1h«  church,  wu  n-    llout  nime  will  not  inTilidite  it.     3Hau1a'fc 


.p«l«dbTQueimM«rT,  iniliiwMBMMTiTBd    S.  SSO.  638,    1  Phil,  HT.    S' Phil  12.    Enw 
--'-)  lifl  ilial  is.  I.a.af,'tl»U(k  tbt'lhiitr-    >baal  the  Ikmi);  orfcrliiDa  of  tke  iniliTiilul, 
iiininiiuoB*  Knrcwnl* 
tlfeH  thg  Tktidiljr  oTa 


a.af,'tlmi(k  tbt'lhiitr-    >baal  the  IkmilT  iirlbniiDa  of  the  in 
*  ^  ution     Chou^  produced  b^diAinin: 


, -.-.liBge.     1  Phii.  E.  C.  137, 

liirAil  lor  lh«  hiihop,   priciu  iiid  drieoni,  (£S)  1^  (nnnar  in>ma|«  ut  nquind  tbtf 

MforilloiherChriilikamCD.toiniur;  It  their  the  inirrii«e  ihiHilit  he  celebnied  in  wBOit 

own  diicretion.  niiah  church  or  public  chspcl,  where  biinn 

The  clerWs  in    chincery.  though  'laymen,  Imd  been  uaunllr  pubtiahed  ;  i,  c  before  Iba 

«are  not  allovcd  to  marry  till  aUt  U  Und'lS  ^ih  IfUr^h,  17M.     In   cDnMqnence  of  thi* 

'Hen.  VIII.  o.ft     And  DoldT  dotflor  of  oi»il  eonatraciion,  the  Court  SfKfn^a  BpMh  were 

Itw.ifheitigBinTJetl.ennldeiarcinvnyto-  ofiKged  Co  dechre  a  marriage  raid,  which  hid 

dMiaMical  jiitiiEKBtioa  liil  37  Has.  VIII. «.  T.  been  idlemniipd  in  a  chapel  erected  in  ITtS. 

t  Barn'r  Ec.  L.  41S.  'CO*n«'  SSB.)     And  ai  then  wrre  many  ni«i^ 

(941  Fraud  will  aomeliineBbav  KroUnd'fiir  liige*  equaDy  defccriTr.  an  act  of  parfiaminil 

'Mumlting'hennrriwe^uanaeconmDrbanna  waa  imtnediai^ty  .pasaed,  which  legaliard  ill 

'kltiBg  been  puUiched,  et  licence  ohiainni,  marrtagM  eetcbnled  ill     auch   chuichea  or 
aoder  falae  nainea.     I  Phil  Xcc.  0.133.208.'  cbap^la,  (incs  thepUaiagof  the  rormer  mar- 

tM.  SSIK  an.  'SPhn.'H.  t«4.  9eS;.'bnlun-  riage  act ;  and  ll  alao  iodenniliad  the  elei|T- 

leaatbeaama  waa  aaaumedfoi  the  purpoaatjf  mm  from  the  Mnalti«a ther  liad  iacuned.    31 

daftsuding  the  other  (larTy.orthB  pirenn.  Ihe  Oa.lTI.  e.'Sf.' 
'MtinmittaTiCB  df  tbe  mairlafa  beiiii  tn  a  ilcti- 

'■'OrUimilt  bB'alluMia  dhapal,  iMtiilg  a  'Ulha]>'i)uUrh*Ta  tlMoHd  iny  Jilaee  wtllM 

■afaapBlrr  ther«to 'annexed.  orhclMpat'ahune  'Ule'narilb  orohapelty  fordinneterrioedgriaf 

nlBi'eilra.paroiAial  phee  ^ty'lienwed  for  Mch  r*psir,  haitni  and  aotemnliaiion  ofat'' 

•NnpnLIietlfanArbnnamdflfefMemtillattnn  ^rtam'tUn  Ihall'b*  iDod.     flee  Ihe'Mtnttt 

-•raurrlaga,     AiAl  KhenvMiarA  0r  cbMal  4  0.  IT.  e.7a.  f  13,  andS  O.IT.-«,Sl 
*tU^  1«'«i*Mt  't»patrWMaaMlb'tt>d-aH 
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mae  of  widowlmoA.'  And  no  Bwniag»i»*4i(Uib.l¥  ibi»,  •cclMiuiical 
Uw,  aihji  th»deadi  of  nittaeroGthe  pu/ltM  b  nPTidwriNgrlhaii  livei,  v^lewi 
f^^theuaRonica^inlpediTn«|tt*  irf  pw—mtowHt.  tf  rtw*  MmiJ.'HM  winM  ;  ol* 
cDnam^initir ;  amA-  «f  aflnilT,  or  nMfowi  MbneiUig>;i  •ubatalijig  prownw, 
to  Aeif  ni»Pfiag«(S6.^ 

/*  TI.  tun  iwBl  •»  coiMtAei  (be.Mwner iR«hieh,iiy|isu^|eit.i9w  i^  djjii-' 
/■oSeJ^TfeWiliM  hrvilihw^- deetlv  urdwoBcn.  tIwiB' V*' two  kuitlsot 
'  grofce,  fli»aa  Tfttl,  'QK'mIim'  partwl' ;  i^j  OAA  A  'fftRnnta  m6fn>DoniL  l?^ 

.  mnst^be  mp  some'of  ilio  e Buonical cauaeft. qI  tmpecFiiaei^  b«foTje  qientioned, 
',  mi]' those,  (rutting  SMCrs'tfi*  raeari^e_as  ik  alpaoiq  t^'casoiv  conaaAr 
g^iity;  not  8up»p»ehr«itt,' or  anaing  t^^igeffifiija  BM^  )^'.'4?  '^^'^  '"> 
fflniijr rwojayiiiiTWiliBialiMP. (2T,>  (  F^g  in  m«»a.of  loWil  di.voriM.Lbe  inar- 
riage  h  (fecbrad  ntdl,  as  ba*i]ig<  baan^  alwiilDlAljt  iwJftwiu]  ai,  un/M.jaaA 
Ae  parttfls  are  thsntbr^Beptntod  prviitbtti  qtmttaKU>n  :,  ia  yiitu^\,ieaaoiu 
as  wa» befora  obMiTAd,  no  dii>>M»Mab«ofatfti|l^,  but^QNA^B.Ufs  of 
tiw  i>artie»(W).  (Tti»iMBe*£auaba»riNigVTUiUi  thii»«OMwl]|(UawilKed. 
are  ftastarda  (^)>(2f). 

lH"HNakUwkMdik(rfiwtdnBnT''  t<^C(i.i4KlH 

(20>ThB2eOcci.  ir,  e.  m  wg»r«MiiIwfln  tboidk  «Bbabaa<<iTPi.  hrifMM^  bT  hi*  a*(l> 
3a«t>.]V.  O.T9.  Tha  prcKDt,  ii)iini«(B  lel  Uilntional  defect*.  3  Phil.  Ec.  C.  10.  Car- 
it  tbc  1  Geo.  IV.  c.  76.  whicti  ixiniiin>  muT  po»l  imbceilil;  may  iriae  aAai  Om  aMiriM*. 
nfolMioni  uleulitcd  10  VHurf  ■  due  ititcin-  which  will  not  Iben  ttcais  the  aiinMfK,  M- 
^islifin  of  mirrimj^  vithoui  rnud.  A  mar-  cauae  than  waa  no  Tnud  in  the  ori^al  ao* 
■m  ia.  nid  ii^an.  Daraona  buwv^v  aarf  tnal ;  aaA  aa*  of  iha  aodt;  af  mamastv '<•■ 
niJWJy  laairy  ioanyouierplxceihiui  achurch  ihe  VrptiaiaM  praeaaMioa  «(  ohjidtsn,  dm 
Btebapcl  wh«rein.bann>  may'ie  lanfull;  pub.  Bam  been  Mawaaid  :  b«  ankiMlnd  by  am 
Uahed.  unlen  by  aprcial  licence  ;  or  tTMnnv-  Dity  aaabappanvriaaqwHiilylatiia  naifiafa.; 
if  and-  wHflJIj  tntetmarty  wilhout  due  puliB.  bf.  a*L«SiMy  a)<Hn  dapenda  a/go»  ibe  par 
Catioii- nf  lainiu.  or  licence ^m  a  peneivhaM-  nauftaiKrnaseqf  onBaruic  panies  »  vlalej, 
mr  aiiihnTJiy  Id  grant  the  aemvi  oatnaaufjy  ilt  huibandand  wife  a^aot  la  related  at  [1m 

riage  1^  a  penDii  mt  bemg    ki  holy  «4*(a.  aatituriwda. 

But  inalloiVicueioffiwiilvo4>lah»>wsar-  {3M  But  a,  aanlaaoa  of  dironsa  maT  be  q- 

ioi.  or  oilier  Incijuhrily,  (he  mniwiagtilmi^ii  [Haled  JRi  lite  apiKitiiaJ  oouil  after  Ihedea^  irf 

».W,  though  Ihe  parliea  offending  ar*  liaUa  Una  wMie*.     Ca.Uu.33.SM.     7  Co.  M,     4 

t)puni>hnient,and  a  brftilwe  of  propsMyi  Bo,  99i  but  aeaCre.  J.  IBC,  7Cn.43. 

TT^  miriiafte  art  eiteiida  anty  M ait|,ai  (29)  In  iheae  diiorcea  ihr  nifa,  it;  ii  aatt 

in   Rndand.      Mamagee   on   plapemaaia  la  aMi.  laadr*  (U.  (Clin  tlwl  tite  btou|hI  wiiK 

Srotlnnd  Hem  tsbenlid.  Bui'.  N.  P.  lI3.Bad  he*;  haaauM  l^wUilyorihemaiTiateariiM 

Dodmn't  Rep.  of  air  Wm.  Soait^  indgmanl  dyod^lii  aHna  UBfcdisianl ;  apd  tbe  goodi  q( 

aa  Dilrymple  t,  Pajirymple.  and  t  Vea.  di  B.  Cba  wla  WK»  tf*"  ^'  'wt  ailTapcemenl  i« 

tl3- 1 1*.   2  H>«ud.  H-    I  Ropar,  334.    SeU  ■wriaf*.  wbiah  som.  caandi :    bul  thia  m 

aryn  it.  ?.  AduK'-ry-.S.  H.     tturnfiof  BA  ■iban.tk»KMd«,af*natapeDt;u«t  ifthe  huv 

Ijih  luhji^i  in  firrign  camirin  are  Hlid  if  b«id  fiTa  Itian  vnj;    during  the  coTertura 

nade  ncconlingto  the  hwaoTihoH  noniUriet.  lathM*  aay  calliuian,  i>  Khali  bind  her :  ifahe 

Her»«Tt  ..  Hprt*it,  30  April  l»*  in  Cnaa^.  knowa.  her  ino^i  ata  unapenl,  ahe  mny  hrin| 

toiy  Cnnrt,  I  Roper^aST,     Th»King  *.  Inha-  Miaa)iiaa,af  detinue  far  iham  i  but,  u  lo  nb 

*^'            '  **                    —  •>     .   —     I  iwioai  ■**.  d(B.  wUbL  aaaacil  be  koown,  aba  muat 

Pr..,a. 

am  T.  [iijiina  ana  Jiir.     i  umii.  s  k.  na.  inia  wrame  niHiiwa  il>B  partiei  to  nurn 

Tri.  Rep.~3a.     Simmarffin  in  In-Und;  nv  acaia.  aaii  kx  dn  all  oOitt  acta  u  if  they  hti 

nnned  by  a  cternman  of  ilw  ehurcdi  oT  Rna-  ncTar  keaa   nuoeil.      Com.  Dig.  Bar.  and 

Sd,  i^  a  uri'ale  hoi«»,  WH  held  nW,  O-  Pama.O.  V.ood  C  7.    Hoora  B<T|.  eS0.     Ca. 

uihnoaTidenceH'urinnthntanTlMBRe  fc  Ift     I  9M.  116,   6.     Cro.    Etii.  DOa     3, 

ixA  Wa  itanteit  to  the  panieii.      Amiili.  r.  Mod.  Tl.     Cro.  Car.  t63.     And  aOer  thia  di- 

MHHell.  Ryxo  A  M.'>  Ni.  Pri.  Ran.  ao>    id  aaiWt  lb*  liaMit;  of  ths  hnaLwid  for  the  debt* 

H  Ihr  aiidrnce  to  be  vMMeft  of  a  roraiga  of  ttw  WHua  4aa«  wu  oonlinuo.     Oow.C.N. 

narnaie,  tee  the  aame  eaaea,  aad  1  Bopa^  ».».                                       ,    .    ,         _ 

—  A  iiiaTiiiiT.Ttf  dimma  Minda  la  inre*  tiF 
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in  OP  Tax  RIGHTS 

/  Divoree  a  metua  «t  timra  is  wfaen  the  mam'^  !■  juat  aod  ^^^ . 
[*44l]  I  ^initio,  and  therefore  the  law  is  tenfler  of  "Jissolying  'it :  feutTTpr 

4oine  BUpBireniehi  caus«,  it  becames  improper  orini[»QBBibiafor|tt|» 
pBTties  to  liv'ftWgetherijM  in  the  caw  of  iiitolers61e'iirieniiwr_^Ijj^ 
adulturv,  in  ejiher  ortKojiartieB.     For 'the  canoa  law,  whicB  the  common 
Uw  follows  in  thia  case,  iloem^  80  highly  and  with  ■ucb  mjriteriouB  revo- 
rence  of  the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloosed  for  any  cause 
whatsoever,  that  arifles  aftor  the  union  ia  made  (32).     And  this  ia  said  to 
be  built  on  the  dirine  revealed  law  \  though  that  expfewly  aasigns  incon- 
tinence as  a  cause,  and  indeed  the  only  cause,  why  a  man  may  put  away 
his  wife  and  marry  &noth«  (d).     The  civil  law,  which  is  partly  of  pag&a 
original,  allows  many  causes  of  absolute  divorce  ;  and  some  of  Uiem  pretty 
severe  ones  :  as,  if  a  wife  goes  to  the  theatre  or  the  ^lic  games,  without 
the  knowled^  and  consent  of  the  husband  (e) ;  but  among  them  adul- 
terj'  is  the  prindpal,  and  with  reason  named  the  first  [/).  j  But  with  us  ia  ' 
Eni^land  adultery  is  only  a  cause  of  separatim  from  bed  ana  board  {g) :  for  ' 
wtiich  the  best  reason  that  can  be  given,  is,  that  if  divorces  were  ^uwed   ' 
to  depend  upon  a  matter  within  the  power  of  either  of  the  parties,  they  j 
would  probably  be  extremely  frequent  ;\aB  wbs  the  case  wb«n  divorces  / 
wAre  allowsd  for  canonicsJ  disabilities,  on  the  mere  confession  of  ihe  par- 
ties (A),  which  is  now  prohibited  by  the  canons  (t)  (33).    However,  di- 

(A  Mall.  lit.  a  M  Moor,  tSl 

(»  ATf..  IIT.  (I)  1  Mai.  314* 

i/)c*A3,iT,a  HI  cui.iea.e.iw 

'BMiHw,  ennfenlwH,  If  Bst  mda  oollulnlr,  wb*nUi*iKruiiit(orDln«tfantacBB|>*I«icTiitB- 
viMXnjeciMl.iHlHin.  H.(M,IU.  mm.  vltneM(onUinMlil>ci«dJbUitr,laa«t«Bpant 
T>ar  ippau  la  w*l|h  wkL  Iha  c«ut,  u  la  cwu    conru. 

2S5.     And   if  ths  partiei  ita,  an  waminUioa  aaind  rram  bar  Ihit  (till  nmtUB  nudiipcMaj 

will  not  be  litaitcd  to  prota  ui  bair  Mnlnrr.  M-    3  K.  S.  I4S,  &A 

Cm.  J.  ise.     TCo.43.  (31)  lU  IMi|Mr  •low  mmm  nM  «  ■afficiut 

ChosH  in  ■«!«).  not  nduiMdlo  panmloa  MUielbiditansa.     8Mth««dniinibleal>Mwva. 

imiat  coTpriiiK,  ramtin  Ihe  praptrtr  of  tha  tiaH  of  lii  Williun  9cd1I,  in  £mu  t.  E*uia, 

•rifr  on  t,  diaulution  of  the  iiMiTUin,  eillMt  1  Hinard^  Ran.  3& 

b^  ttie  doatli  of  tha  huiband  or  ■  diTOn*  a  (SB}  But  Iha  buabud  uid  wife  tesj  live  ■«. 

Tinculo  nulrimonii.     hnff  r.  Leu,  8  Uu.  pvUa  bjr  ■(ncnHnt  between  themialna  air* 

fiap.  m.      Sodga   T.   HamilMD,   1   Serg.  dc  a  craaiae  ;  and  aucb  agreei»nt  ii  Txlid  and 

Riwl,  i9l  (30).  binding,  and  nir  ba  auad  upon,  if  it  be  not 

(30)  In  Naw.Yorit.difimeaanabtaiiiadoB  prcnpaclive  in  ii*  nituiv  m  lor  a  future  aepo- 

K plication  bj  t>ilt  lo  Ihe  snutt  of  cbaBoaiT.  lalion,  to  be  adopted  at  tlie  (ole  pleaaura  at 

ir  ailuliery  ihey  are  n  xvtaila  mUiimeiiii.  ibe  wife,  tha  paRieabeing,*!  ihatimeofmak* 

Bu(  the  coifRiuiDni  of  Ihe  partial  are  not  ad-  ing  tha  agrrement,  liiing  logelhar  in  a  atata 

niuiMe  wiihout  other  aridenee.      Dinmea  of  amilT-     See  Jee  t.  Thurinw,  3  Bar.  Jt  CX 

«nifluaifiA(in>Bregra9led,ontheBpp1iniiaa  MT.    4  Dawl.  4i  R.  11.    S  EaKt.  S83.    •  Eut, 

ofthe  »ife,  for  Cnid  atid  inhuman  Irealment  BM.     7  PHce,  5TT.     llVe*.a3S. 

onilie  part  of  the  huiband.'orenchoondiKt  db  If  after  thii  agreement  to  1  ire  eepamte,  Ijnay 

hi>  pari  HI  randera  it  onnfe  and  impmperfor  appau  to  htvecohaliiteii,  equtiy  w-ill  corkaidet 

btr  to  cohabit  wiih  him  ;  or  on  acoount  of  bit  Uie  aitiHmeiit  aa  «ii*ed,  bj  ancb  anlwequent 

abandonmenl  ofher,  aDdbiarerDa^orAefleat  CDhabiintioQ.  (I  Dowai  Rep.  Z3S.  Hoore,ST4 

tDutDviilefarber.  SPaeroW.iO.    1  Fonbt.  lOO.  ai  noiea.  S  Cos. 

It  Mould  teem  to  hate  been  (ba  hilMtttn  of  Rep.  lOO.      Bonb.  187.      II  Vea.  9W.  UT.l 

Ihe  Reviled  Sialutea  not  to  gire  relief  to  the  Or  if  tha  wreement,  being  in  eoosngnenea  of 


to  *he     Or  if  the  «reem>      .         „  

agaiut  Ihe  ill  (Teunani  of  the  wife  i  the  wU^'aefufiemmt,  Ihehuabaod  offer  lotwk* 

"■  -    '"'   "    -      '.  Perrr.  Chanoel-  beragiin.  (1  V«m.  Si) 

Ibnner  law  gieing  Bol  at  law,  the  wife  being  gniliT  of  ediUta- 


Iwl  in  S  Paige,  Mt.  Pern  r.  Perrr.  Chanoel-    ker  a^in.  (1  Vam.  62.) 
iMWalwoMbbeld  Ihatthe  '  ■       -■-  " '    ■ 


aiich  reliariaatill 

If  the  wife  m  guilty,  ihe  haa  iHMMniallaw-  uderaneparatimdaed.  fnrarrraraof  annaitr, 

•d  to  her.  and  her  hufhand  reeeltaa  lite  renu  iben  lifiing  no  elaiiae  that  di^  should  bs  nwa 

■ad  proGu  of  her  real  eataie.  and  her  whole  en  thai  aoMunl.     S  Bar.  and  Craa.  HT.     «D, 

jterwina]  iiiale,  aa  if  the  marriage  atiU  aon-  &  R.  1 1.  S.  C, 

liaued.     If  the  huaband  it  guilty,  he  nmat  al-  (33)  Ttut  ii  prerided  to  praTml  aalluaini. 

4>w  a  aupport  lo  ihe  wife  and  children,  and  9  Phil.  188,  B.     1  Uaggaid'a  Rep.  30C     3  U. 

lattora  to  tha  wife  an  a*  anaU  IkBt  hs  »-     IBB,  8M 
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OP  PBR90H9-  aiA. 

TO'CM  «  MMwb  mmtrimatii,  for  adubujr,  hus  of  Ute  yaara  b«en  frequently 
graatsd  by  act  of  iMTlisnient  (S't). 

/'    In  cue, q(  divorce  a  »>«nM  «(  lAoroi  the  law  tUo we  &liiDoi^to  the  wife 
wlitdV^ie  (tut  allowaac.e.wliipli  i?  ni.^e  lo.a  woinah  for  be'r  9iy)pon  oulol 
vneTiusband'a  estate  :)being  settled  at  the  discretion  of  the  ecclesiaslicK. 
joAgtt,  on  consiiteration  of  all  the  circiuiietances  of  the  cue.     This  ia. 
aometiineB  called  her  estovera  (35),  for  which,  if  he  reruees  payment,  then 
ia,  hesides  the  ordin&Ty  proceoe  of  excommuiiicatiort,  a  writ  at  conunoa 
law  de  esloveriis  hahtndu,  ia  ordei  to  recover  it  (j).    It  ia  geoerally 
[Ht)portioned  to  the  rank  and  quality  of  'the  partiea.  (  But  in  case    [*442] 
of  elopement,  and  living  with  an  adulterer,  the  law  allows  her  no 
alimony  (*)  (36)  J 

^  III.  Havmg  thus  shewn  how  manisges  may  be  made,  or  dissolved,  I 
^come  now,  lastly,  to  speak  of  tj^e  legal  consequences  of  such  making,  or 

/  (37)  By  marriage,  die  hosbsod  and  wife  sje  one  person  in  law  (I) : 
'^1^9,'tlie  verybeingorlegai  exi^tencflo/ the  woman  ia  suspended  during 
the  marriage,  or  at  least  is  incorporated  and  consolidated  into  that  of  thcr 
husbanJ;  un(ler~wlii>se'win£  priUeclion,  anJ  cover,  she  performa  every 
^Uigj^nd  ia  therefore  called  in  Olir  law-french  afeme-eDpaft,fmmitia  viro 
iStJ»peTta;  is  aaid  to  be  emierl-haron,  or  under  the' protection  and  influence 
of  her  husband,  her  baron,  or  lord  ;ftmd  her  condition  during  ber  marriage 
i»  calted  her  eovtrtm  j^8)-i  V£oa  this  principle,  of  an  union  of  person  m 


in  lb*  acclaaiulieil  conn*  1«  iba  iduLUir  of  Ika  circumitincu  nn  idcIi  tint  (he  adultaij 

hia  wife  if  shs  racrloiinauu,  ud  cud  pnira  of  thg  <n[e  csn  be  ptorcd  by  uiiiifiicLory  an- 

that  hg  aba  iiM  b»n  unfaithfui  tn  ibg  mar-'  dince,  aad  ■vhen  U  ihe  Man  lime  il  U  impu- 

liigaTow.    ia»ht.317.    Bum' £cc  L.  Mat-  ■iblc  fw  :tac  buihind  lo  □t>iain  a  vcnlicl  in  «B 

liaga,  xi.     And  if  afiet  tha  inJiiriHi  pttir  hu  actinn  ai  law.     It  uaa  dispeiued  wiih  in  lit* 

knowledgelbnl  Ihe  crime  tiaa  Men  coDimiiicJ  cue  of  a  naial  offi^r,  w 

1m  hne  ooiMliilalion  with  hit  wifs,  hs  cannot  biought  to  lied  nfoi 


iiDught  to  lied  nfone  child,  in  hiialurnce  up- 
•a  dutr  Kbroad  i  and  npoD  hii  return  »'u  lat 


thai  on  thepelilion  for  iba  hill  lo  the  bniiM  of    So  i.  _ _  _ _ _      

(•fdij  whare  auch  bill  uauallj'  originate*),  Ihal  had  jonc  to  Franca,  wal  diitirced  Itiere,  apd 

ta  oBicial  aapjr  of  the  pir>^adinKa  iinil  deiini-  had  married  a  Frrnchmin.     Il  would  nito  ba 

lira  HnUinra  of  divorca.      menm  ei  ihoro  in  di^pnmed  with,  if  Ihe  adwllerer  thnulJ  Jia  ba- 

du  accleaiiiaticBl  cjiuna.  a.   Se  auil  of  Iha  pa-  fore  th*  h^ahnnd  coutd  obtain  a  verdict. 

tkioiiar,  ihall  be  delivered  at  Ihe  bar  on  oalh.  In  cue  of  divorce  for  the  Mlijllei7  of  ihe 

Cpnn  tiia  aacDul  rendini  of  the  bill,  Iha  peti-  wife,  the  le)niUiure  alwayi  interferes  lo  maka 


«I  the  bar,  if  the  boiua  ihink  fit.  whaiber  IhetB 

and  fur  Ihii  moat  juEt,  humane,  and  moral  rea 

a  ui;  -wlluiion  reipecting  theaciof  adulterj, 

•on,  ih«l  the  may  noi  be  dniren  bv  want  u> 

or  the  diioree,  or  nnj  aclion  for  crini,  con. ; 

D.  &  R.  17. 

(SJS)  A  ward  nied  by  Bracton  to  aignify  any 

*U  diioiee  hilti  mux  t»  cnnKiined  a  clauae. 

Liml  of  alimenl.    And  Hal.  6  £.  I.  c.  3,  puU 
il  aa  an  aUowutce  for  meat  or  cloth.     The 

prnhi'iitiu  'be  offending  paniea  from  ini«r-« 
Bttrrj'ing  with  each  other  (but  Ibia  clause  i* 

nwdcm  acceplalionof  the  »ord,  ifone  it  have. 

act  paaaed  wiihoul  it),  and  eridanoa  muat  he 

bole. 

gifsn  in  uc  cumlniltee  of  ih*  bouMoreom- 

(36)  Sea  book  Hi  a.  9*. 

noat  on  the  bill,  ihut  an  action  fut  daiDagea 

{3TjS"i™lLii;p.4J3. 

bu  been    brou|ht  ugainti  the   aeducor,  and 

(38)  Whi.te.er  may  be  the  origin  of /™. 

Mgment  for  the  pUinlifT  had  theron.  or  a  luf- 

uniTl,  it  ia  not  perbajia  unworlhy  of  obMr™ 

ficieni  T«aaaD  given  why  iuoh  action  wai  noi 

bn»iighI.oijiidenwitDbtaiaed.     Seethaaland- 

eatioD  to  ihe  Latin  word  nx/rfa ;  for  that  la  da  ' 

ta|  otden  of  UM  two  houaaa.    ThapiDofora 
tiiiM  u  kw  a»i  ba  divuitad  with,  wbar* 

rived  a  umiat^,  i.  a.  legmda.  beoauie  Ihe  nw 

duty  of  the  brida  it  ii  uid,  wai  ao  much  cm 

ll,g,™T:C00glc 


JB4  OF  vfte  nwB^ 

lies,  that  either  of  them  acquire  by  the  nuni^iga:^  I  tpealr  dm  at  pmerii 
ofAe  righurof  pmperty,  tntof  micbasanlnerdypn-jwraf.  (  Ferdiurafr 
Am*,  a' man- eaniiot  grant  anything  tukn  wife-,  or  entei'  into  covenant  irilV 
herfffl)':  fA'  lh«  gnnt  wouttt  be  to  nippMfl  heraepanle  exlMence  ;  anri 
HytforetianCWitliher,  WoaM  Aoonfy'to  eevemnt  inih  Knmelf  (39) ;  andl 
Am^oreit  ia  also  g«neradlytn#,dlae  all  eDKipBets'ms^KeWreinltDBbuitf' 
ttcPirife,  irfaen  ain^,  an rai^Mfbf  the ititamntisge(n]\4Vf.  Airamtt<  ' 
indeed  may  btf  ationiey  for  her  fnis^sn^(ir) ;  fcr  ttur  implies  no  spparatiM> 
ftrmr,  but  is  nther  r  rernmenfalSon  of,  her  hrd.  /Iinil  a  husband  may  alaa 
bequeath  Snyfhin^^lO-his'irifrby'wffl;  fnr  tbaT  camot  tsba  eflect  till  dm- 
coverture  is  determined  by  bis  death  {p)  (41].  The  husbcmd  ia, bonnd  W 
ptmide  Kit  wife  wiifi'  aecasmries  b;  hw,  as-  nucll  a»  himself;  and,  if  she   . 


lohnhuibuiL     Co.t/it.m'.K 
OtO)  At-ltnr,  if  >.nM»  atkr  ■  knd  or  •■<»■ 

oMtrBdwiihxniL  (not- la  •  wasin  Man  namige,  ud  ib^ 

(39}  Thf  huthuid  uti  wifg  bclii  one  pei^  ■(Wrwinb  iMcnmrtjr,  ihe  bond  ar  cunlract  i* 

•an  in  ]■*,  iHdfbrtiler  CSnnot.  ifter  nnuriag^,  Aictnuai     Cra-CinSSI.     I'.Lonl  Ra^.SHl 

Hf  in^  SMvayuicv  it  Batman  ]u»,  pT«-  Mt  80  UTiwsnn  mAii  ■  botit^rraitrwitkiu 

■alat*  1*  ille  wire.     Co.  irik   113.  ■■  1ST.  b.  wauikate  conti*  uhI  obi  or  ihem- munn 

Nor  lh«  »ire  to  Ihe  hilsbaad.     Co.  Lil.  167.  b.  with  lirr,  tbe  bond,  &c.  it  ditcharfnA    Cn 

But  ihehugband  iniygnnrwlhe  wifr.brlhr  Car,  Sn. 

'  luWMe,  €!oj  Lit.  30-;  aid' h*  Tlwalli  if  it  Be  ^tttid  (u- tte  idMBIu 

cojirhold  10  her  uiB.     A  hti*-  of  ih«  wife  during  the  ccTenuie,  u  Ihil  iGb 

bend  cannot  aoreouil  or oonlrtiet  wilh  ha  "ife-  ihall  hue  (ueh  rentt,  tui.  >t  btr  diipeoL    C*. 

Co.  Lit.  113,  a.  tboiitli  b«  ni;  rendrr  Bii  con-  Ch.  SI.  117. 

incl  bindinf,  if  enlend  into  wilh  Inileei;  But  ■  corenant  or  rontncrG]ralil«i  •!&> 

for  Bnleulnr  pnrlieiibr  cuMom,  ■*  tlie  CDilam  womBii  [•  not  deatroyed  by  their  lunien 

dCToril. (fnt.  nettttipiioa,  01-.  Bn; Gnnom,  wneiw ite'  net  u  bejierfbiTaed  i<  fbnire,  lo-br 

M)' >> ferae  eoiett  i«  incapable  bf  diking  mr  done  tiler  thrraarnue  ii  dkteirained,  n  («■ 

dtinc  of  tba  fjft  of  Her  hillBami,  Co.  bit.  X  Inn  Hi>  wile  ao  noEh  itfleT  hii  death:     HW 

ttcept  br  wiir.     Lit.a:]6S.    STem.  38S.     T  IT.     Hnb.  «6.     9  Ctt>.  571.     Cro.  Car.  Sn 

AA.Vi.     rapbTuin  on  Bq,  nL  T,  KO:  TCh.Ca.al.     18aTk.3!6.    Khn.  S9.     C«« 

But  in  equilr,  niti  beCween  husband  tat  SIS.    Com.  DSf.  B.  A  F.  D.    5  T.  Rep.  381 

«ift  areiupponod,  1  XtL.tTa.    STei.mff,   V  So  the  narria;e-dDn  nol  defeat  a  breaetlbe^ 

Poiib.  on  E(|.  103.     SV.  Wma.  33*.  antea*  ill'  fore.     Skin,  100.     And'  tbe  eoiini  of  equitr 

fnnd  of  crMiEan.  die,  or  Where  tHe  pit  ii  nf  afftnita  dlifttin  pmienll.Drvhich  inighruiac 

the  whole  ofLb*  huaband'*  aniia.     2  Alk  73.  Airing  iwverture,  lo  lie  extinguiihrd  at  hv 

9  Vea.  406.  bf  the  muTian,  upon  the  notinn  (bur  Hunhuid 

But  though  ineqoltf  tfiawife  mar  Uk<  '  and  wife  are  but  one  peraon  in  law,  and  eaa- 

•epiinla  nute  from  herUuiliand'in  lenpect  of  not  (ue  each  oilier:  ret  aathe)  na^  atteendr 

a  gift,  and  even  hire  t  deeno  agninit  her  other  in  equity ,  a  h    .ilorothiraecuntT.lhoul;!' 

huxband  in  reapeei  of  inch  eiHata.  1  Ath.  278,  mid  t  law,  iK-     he  tuitainrd  in  equi^,  ay 

or  HVairherteltof  a  etmrn  forpaynient  of  tin  leaat  ae  eridenre  of  an  agreement.      3  P. 

d»lK),  Free.  Ch.ZG.TeIif  riUdonotd«m>nJ  Wnu.  «3.     3  Vent.  480.  I.     SAik.  97.  Pm. 

the  produce  during  Hia  life,  and  ha  maintain*  CH.  41.     DicL  ]4tr.     And  an  aireemnl  Ifer 

'-—   -  -                   '  ■     ■--                -'  teahiilf  make  a  marriage  aoillement  ahalfbe  decrvedP 


nch  teparal 
k  betond  Ch< 


in  eipiily  Kfler  the  marriagr,  tl 


-. bejon _  _. 

Waia.  82.  341-     3  P.  Wma.  335,     2  Ve«.  7. 

100. 71S.     16Vea.l26.    li  Vm.22S.     rFonbb  in  agreement  to  petmit  the  wifr  to  dispone  of 

onEt^lM.     lAlLSeeL     lEqu.Ca.  lb.Ma  ao  much  moeeT  during  her  luxerlvre.     TMi. 

pL  7.  J  Ter.  409.     And  if  a  wife  charge  her  eatair 

Bj  ITHen.  Virr.AaliiiBbiUlJinaTinakeaa-  ^ith  pajment  ofhn-hiLiilund'idabtiiorappIr' 

Mtate  lo  hi*  wife;  ai  if  he  make  a  fritffineiit  Heraeparaieemaleloauchpuiiioae,  end  iidoe* 

ID  Ihe  Die  of  hia  wift  fbr  Ufa  in  Uil  or  in  fee,  not  tppenr  lo  bare  been  inlrnrieri  b)  her  aa  • 

iha  eaute  will  be  executed   bv  the  ZT  Hen.  eift  tohcr  huihaiid,  sqiiily  wjlldcTrre  the  btra- 

Vlll.  and  the  wife  will  be  oeiaed.    Co.  Lit.  Und'i  aaaeulo  be  applied  in  eionemiion  or 

lis.  a.     So  if  tbe  hnitiud  corenant  to  atand  Hereimte,or  in  repaymeni  of  the  mnnet  af^ 

•eiaedtnibe  UNof  hiiwife.     fd.  a.  b.     And  YanceJ.     3  Vem.SIT.gSS.     IBro.PC.l.    * 

tbU  where  br  eoalom  he  mi^l  deviw  R  com-  Tem.  aD4.    1  P.  Wm*.  I0r.    SAd.W    I 

■Doo  law.     Lit.  a  H8.     So  where  the  hui-  Ponlit  on  Eq.  102,3. 

budoi  wife  aei  en  auter  drsil,  tbe  one  mai-  (ii;  A  donatio  ct^n  morth  >ya  *  dtasf 

Bake  aa  eiute  to  the  other  ;aa  if  t&e  wilh  to  Hia  wife,  may  alao  be  lood,  *«  it  «  a  tls 

lMsuiuntaiiirbr«iSi»Mn, AvrayMV  DsnoMflralbticir.    )P.waK«t1 

^j,g„7ccT:C00glc 


Off  mesom.  Mr 

nUDfciMi  Mu  Av  A«M,  IM  wi  oUiffBAL  ui  ikj*  tern  t«)  i  W  for  *w 


Maa»  w  inptied  aommt  si  fan-  InibMd,  i*  4  Eut,  76.  yt,  haniaf  liMled  ihem  »  jma  of: 

•toolBtelT  »kl^.     1  nd.  lift      LLh.4.     t  hf*ia%,U»U^al'«»iitnGUi>»d*bT 

MM.  ISft  ti  C:     9  Uk  «tt     9.WitK3.     W  tlM.aif*  loikivWiMMa  for  lU  •dno^ioaaf 

•W.  SCMO.    »  ft  b  P.  MO.    Pklfab  3I&    11  lfa>  tUMMD.  3  Eap.  R«.  1. 

'Ffeyacair.  (■«pciiidM(l-.i*lbaiB«u«vae  b*  u>imrnt,TH  h*  ii  bibit  ._. 

tlto-neaoconiiaM,  C».Lil.l3MKoraf  mImA  HwMitMit  in  hii  wifc  tnil  nhilrtrrn.  thni 

im<ilM>OTin*cn*M  ontenwanlraflarteit.  rwMi  bnoi.  omwdtarid  ahidMlifMd  wjih  bU 

mnmot">rtirit«UDd<iClka  oanti    ISlni  IMi    Bid.  N,  P.  IM.    TfaUla- 


wifr,  dainind  I9  h«r  duruiy  owwia,  ft  gall  ptMOnipbaii  d(  laMM  ma;  in  putteuW 
Snnml.  1W.  ik  ft  and  oontnEn  biorfiiie  bw  cwwka  wtwwd';  w  Ibr  innuur.  In  u  u- 
to  inMial  OMMM,  IMh  339.    U.dr39BMi    tioa  bHM|h»  for  Ae  pHM  of  druM*  tu     ' 


Snnml.  IW.  t 

VM^  M'l  amt  iiii*  nin  pniHh  m>  MdBflr  IW  tfa»  wib^  tir  ber'ardw,  ■ndHwa  n^h 

.•_.  -  .-. ij  Henelf  ofhvrmintura  liiwB'lhMiika  »  not  id  mntsf  art'' 

1^  lba^>lv>n*-bMB  lbiikind,ar' thrt  Ite  badiuid  hwl  li 


•  Inw  awf  aHiil  benelf  ofbermintura  liiwB'lhMiiba  »  notio  mntsf  irticU*  of, 
w  Mb<u  BcOBRan^  lb(i^>liB>n»bMB  lbiikinil,itr  thrt  lh«  batbuid  hwliiHn  nor 
gKlKr^timtti*'CmBf,niw>mamia*niaA   tiaa-t*  ilw  lnd«Ria»  not.  10  inui  btr  upon 


-  e»dil,9  Uid  R^.  lOM     1  Smlk 

ttaatoJ  Iwfiiw  w  1  if.  3Etp.71fl.    ITauM.  nAan.  ia- Mit  action  <  (d' lOtin  pun  fat  gDodr 

XHl    If  tha  *ila  tatli'  m  iiapaaa  of  lim  ow-  aald,  ii  appanad  iha»  diB  (■UiMif,  ■  KwcUai. 

Rfurgaod*  or  Uw  liuaband  wiriMoc  hi*  m>  iatbaoouiM  t^two  imniB*  dalifcrad  anieloa 

aaat,  iha  aafa  ia  raid,  and^  Iba'  bmband  laatr  of  jawab?  1»  tha  wib  of  the    dtfendaot, 

l—B  BTBi  lai  Bi»yd»i  an^ifahaloM-na>  MBMOtini  iD'tdM  W  831.,  md  thu  lbs  dafindr 

Mir*(™'<H<he  kubandoiMihnacanaatioQ  ant.in*BOeiiitaalad  ipwsiiil  plmder.aniLlir- 

inr  *a  aiaaaf.  Cow  Dig;  Ak.  Jl  P..    la.k.  ad  rv  a  read)'  Airot>b«dihouac,af  whieh  tha 

Ba—B^naiiaa  of  cbe  auM  doataimi  a  marriad  Mm  al  tmfc  waa<!UOI.,  ibmt  be  kept  no  mui 

mmian  aaanot  in  genanl  Ike  mads  a  benknipt.  aamnt.  ihat  lu»  ■rifa'k  fortune  ubob  her  wu- 

>  Moat,  on  R  L.  4.    bi  aquiir,^  die  iwm  rale  ria|ftWMleaalhia«Wai.,  that  atM-hiidu  the 

MUPriMhiufaaadVliabililjbrUmwifo^aaaar  tnaid'  bar  *viiv>  jawalii;  luiiaUa  to  bn 

mot  apoliaai  Prao.  Gb.  Mi,     I  Varn  U81  eondhian.  ainl  that  riia  bad  narcr  won  i»  hat 

SafcCa.Ch.ta     3lla41S*;aiideao>m.af  biibaiidtapMaaMaBranidesruiw.dH'dbMi 

aVDitraaaaolBHka'diebaibaad  Inbbiaiaa^  bilha  plainti^  and  it  appealed  alu  Ibai  (ha 

pactaf  tha'tiitaaa-hrM^baTa-hadiwkb'hi*  plaiDltC.  whaa  hs'  nvnl  10  the  it*fendant>» 

wUrtm  hai  dahtkiMiMnowA  bafoi*  «ania(B»  T\r —  *"  "*•  fBirHTnenUsloa^a  inquired  bt 

IP.  Wm*.tfl.  •«P.  Wm.  4Mk    Wormttmi  tha  wife  aod  aolforlhiidarendMit,  ii  waahald. 

na  but  SBV  S  Fnaani  331.    Thoud  iMbiad  thai  lb»  fooda    •»  fumiolud    wm  not  oav. 

lUlraaMa-ratam  af  wbBLbffnoeinaa>ba  Ma»u>tlM)nqiof  u*  aMentof  ilw  husbind 

.  aaetK     PomsMr,  l-Ta^ndaaa  piMa*t«aik  taUwoontracl  made  by  hi>  wife,  the  aotiaa 

»Rangi*aquiir>b*vira^G«ilnM.  ooald.  mm  be  awintaiAwL     3B.JiC.UL 

Bm  notwHiniaadinr  rtw  wife  )*  thiiaiB|a-  And  wheaa  a  huiriMndnmlica  an.  allowtuuK 

Wnri  inOBjialile  of  mabiag-swalidaoauiacltaar  t»llteiifife  fw  the  lupplr  al  hen«H'  and  bi 

a>  *a  bind  hai  hiubaait,  jnt  in  iBiiB  aaaaa  W  mil}  with  necKitarlei   durini  hii   temporaiiir 

•WbaiiMdanAlnMaiiiihsokiBaaaaot  lolMi  ifcaMcav  aad  a  tndaMMn  wilk  nottec  of  Ifai) 


.    .        ...  >  aapwaalw    aappUaai  brc  wiih  foodi,  tha  hualnnd  i*  ust 

■font     ThuBkd-r^MJWMMathalHWiM.    baUa.    4B^diA.aS3.     Money  km  lo  (.nae- 

•(tl»>tt«ntnaMiBHWLj  thawifa    baatiiaHl,.  I.  Selk.  W.     L  P.  WgM.4^Praa: 

a  of  ateaHaneai  ihnugh  indead 

... !  aqiiiur  ika  lender  would,  in  aui^ 

tftBT  <)»  ■■aaiiRip^n.  S  Lord  RajFOk  lOH  wmit,  ha  aniillad  to  aland  in  Che  idnce  of  tin 
l'Sdii.in.  Andrin>liabiUtyfoi(M»aanaa  ^radaama  bf  *bina  iJw  r>oda  war*  aupplied. 
to  aai  «nidtaMl  M>  oaM  •bene  ibaj  arnop.  kL  Wliar*  a  mairiad  wemaD  biiTa  maierialb 
fliadtaiDrlwlk»<BSi>i^tbatBi^wiraofllw)fara)a>hina,aiid  pawna  Uwm  befoia  thaj  ai» 
aaoir  ta  be  iharnd.  A  Bail  cohabiting  Mik  wtda  upv  dw  huehand  ie  not  tiitl4e,  fw  tha; 
1^  and  ana  ■  iag  bar  b>  awwe  hia    Hwae  twate  lo  hia  use,  IbDujch  it  would  M 


,„^^r „  10  the  world  ea  bt»»if»i.  nAaritiae  _.-  — ,-   -^ 

wdintbaaehwactartaawitMeadaMafai  na-  wed  by  tto  wiA,  alihough  tbey  may  !«  aftei. 

WamrJH.  r-jW  bg  HaMe.  thoogb  iwdaad  tha  wwdapawitHliyber.     I  Sail.  IIB.  Com  Die. 

Tdaeuwa  kna*  rtw  aiwiafneaa.    1  Bapu  B.  *  F,     Wlaiaapany  ca:iinetawlrly  wiiS, 

4n.     4  Csap.  S1&   Md  tbauh.  tha  ma*  ba  ai^  wee  aradii  to  ihe  wi)e,  be  cannot  aue  the 

awtrieJieimoilieriMaa.  t  Camp- 848.  Mtt-t  ba>*aaiLtho<ifli  for  »»ei*aii-i ;  and  ihia,  ■!■ 

batbienlaafihrtaaMadBrinffBoWiknaon.   4  thonih  the  wife  lim  with  him.  and  ha  aaaa 

Ouapi  9IS.     VAana  aHB  marrieaasi/taw.  1—  in  pntaawinn  o< aome  of  Ihe  yiode.  ualaaa 


Vol.  I. 
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OF  the:  rights 


[N4i]  r  «lopea,  aaiJ  Urea  with  «Mlh«r  mui,  the  horiMnd  U  "AM 
(^  ■bla  cren  for  nseuHiim  («)  t  M  lout  if  ilw  p*non  who  f 


fiiiiiiMlm 


anniTdared  hinulf  Iha  dabtor.    6  TmanL  t! 

1  Cart.  Rep.  16.     i  Camp.  SL    4  Cw^  m  hua,  hsr  < 

I  Ht™,  706.     4  B.  dt  A.  ass.  tun  an  I 

Ths  hiubond  i)  litble  to  pn  tfaa  mgrn  of  an.    6  T.  R.  DOS.    1  S<lw.  N.  P.  S  mL  Sn. 

m  iirriint  hiraid  bj  Ihr  wire,  KfUr  iKi  Hrruit  And  wham  Iba  vifa  eloptd  with  im  ndutlaimi 

hu]  pfrformni  the  lerrlre  with  Ih«  kRDwl«l(a  it  wu  h«ld  that  tba  huibaid  aboaU  dM  h* 

of  ihc  husband.     I  Eap,  300.     «  T.  R.  178.  charged  for  nactaaariaa,  attbmi^  Iha  trada*' 

Wharr  the  haahand  and  yrift  an  •narcml  nan  who  aupplM  tham  had  Du  BoUec  af  tka 

am)  lire  apart  fmin  «aeh  oihei,  itill  tSe  hai-  ctinniaUty.     SIra.  tn.  706.      But  in  khaaa 
band  will  bo  liibta  upon  a  contract  for  fu 


with  her  whera 

Thua,  wheia  Ib«  hnahand  daatrta     i 

■  ir  awaj  ■'  ■ 


I  to  prerent  the  wife  ^oinf  ciadit  inhianuiMl 

I  and  wheraitiawilcnarinf  eoianiinedadutwrTi 

_-.  _    _,      -.  .._  waaleftbr  llMhurfMiid  u  hia  hoaae  wilhtwa 

„ -(  reruaetla  admit  bet  into  BhiUraBt  baariag  hi*  nana,  but  wiibml  nak- 

hia  honae,  or  Eompala  bat  bj;  ill  aaaga,  ioda-  114  anj  prwririoa  lor  bar  in  OMaequanaa  at 

cencT  of  demeanor,  or  aeraritj,  to  laava  him,  tba  aepaniios,  it  na  bald,  that  ali£ou|k  aha 

in  all  iheas  eaiea  he  (iraa  the  wife  a  general  ctMUhnisd  in  a  ilata  of  aduheiy,  Ibe  hoaband 

cradic  and  it  liable  lo  be  sued  for  necBturiaa  waa  liable  for  naeeaaariea  rutsiahadlo  bar,  o* 

famithed  >er.     I  Bap.t4I.     Lonl  Bajm.  M4.  tli*  pound  itwt  it  did   not  appaat   thai  iba 

tEip.1!.    SEiiLaat.X.     I  Sira.  12U.     3  Irtthnnan  kn<*  tba  hcuof  Iheeaaa.    I  Boa. 

Taunt.  421.     a  Staii.  ST.     And  Ihii  alihongb  &    P.  128.     B  T.  B.  008.     And  if  aAer  Iba 

ha  baa  giran  a  generd  notioe  to  all  peraona,  wife'*  orimjnality.  Iba  huahaml  again  raoeiTaa 

or  eten  a  particulai  one  to  Ibe  indiridual,  aup-  her  into  hii  bosaa,  hia  liabililf  Tor  neeaaeariaa 

ptring  her  with  oeceaanriei.  nd  to  gi™  credii  re*iTaa ;  and  if  ha  aftarwanh  eipal   bar  froa 

lober.     4Ear.  4S.     1  9elw.  N.  P,  A  ad.  STS.  bis  bouie,  ba  wilt  be  lUble,  allhoughdite  u«- 

*-■'  -  ^uihand  who,    wilbout    oauaa,    luma  lion  ba  aiven  t~'  '-  ' — '  """"      '*  """  "** 

•' —  R-*M-. 


iaoile.  ill  liable  for  coalaeha  insure  in    4  Eap.  41. 1.     1  8 Kill.  10.    6  Mod.  170. 
'     -  '■         -  "  - 'Ibongh  tbe  wife*!    " 

in  end  10  by  the  n 


aniclei  of  the  peace  iigUDat  him.     3  Camp.  Allbongh  tbe  wife'a  aapaeily  I0 

3S6.     Bui  the  buaband  would  not  be  lisble  at  put  an  end  to  by  tbe  mamage,  and  nci  \nu^^ 

■    law  for  monej  lam  to  hia  wife,  though  laid  out  Xj  falla  in  ganeial  under  the  diapoaal  of  bet 

in  Ibe  nuichaie  of  iweeiaaHaa :  but  he  would  miahand,  rat  it  fraqnaMhf  happent  thai  eiihei 

be  liable  in  Bqiiiiy.     1  galk.  367.     1  P.  Wnu.  by  a  HHlement  made  with  iruttae*.  with  tba 

463.     Free.  Ch.  902.     And  a   peiaon  paying  oonaent  of  the   hueband  balbre  Aarhage.  or 

tbe  debti  of  a  wife.flontractad  while  lo  tepa-  what*  ibaf  aeparaia,  and  a  aeparale   Daia* 

rated,  cannot  aua  the  hniliand  at  law.     1  H.  tenanee  it  allowed,  nr  from  aomeolheraoaioa. 

Bit.  OS.     Thongh  whenahoahiind^DCeabroad  the  wife  ia  entitled  lo  aapanle  propanj.onv 

and  leina  hii  wife,  who  diaa  in  hn  abanioa,  which,  in  a  canit  of  aquity,  ibe  huabaod  baa 

and  Ibe  wife'i  father  ps^  Ihaeipenaaa  of  bar  m  control.     Herfaaiingntnb  aepanle  propar- 

faneral  in  a  manner  tuUable  to  the  hualiand'a  Ijr  doca  itot  indeed  remove  her  inoapaeitjr  ■• 

rank  and  fortune,  the  anvnint  taif  ba  reeaier-  contract,  bnt  abe  haa  a  power  of  ehatging  at 

ad  back  fnRi  the  hoabapd.  though  expended  ditpoaing  of  it,  aubjeet  <J' muiie  lo  the  condi- 

witbout  hii  knowledge  or  coDieBI.     1  il.  Bla.  liana  and  limllationa  with  which  lb*  piopeit^ 
wai  eloihed  oa  bar  beeomiof  aatitled  ;  and  M 


Thia  liahiliw  for  m 
where  the  wife  rolunt 


rilf  leareahei  hniliand     a  general  paraooal  cngtgeaMnt  of  the  wife. 


mng,  pnnided    aa  antaty,  19  Vaa.  506.  or  a  bond  giren,  W 

.     .  .    huaband'a  itia-     pnnniaa«7  natagiteii  aa  aateuiiijrlor  laaMT 

c  her  ahaenca.     a  8ln.  1214.  in  noiea.     bomwed  by  her,   IT  Vee.  3C6.     2  P.  Wna. 


•  ofherhi. 


a  Ld.  RHym.  1006.     I  Sid.  109.     I  Lev.  ..    . 

Siark.ST.     8tra.  079.     So  where  the  wife  haa  aeeuritjibr 

aieparaianniinlenancefroin  ibehntbandauil-  188.  480.    B  Vei.  Jun.  138.     2  Peer*  Wna. 

able  to  ibe  huiband'i  ttaiion,  and  ia  aciuallr  144.     S  Ath.  6a      II  Vaa.  WI.      1  Vra.  dl 

paid,  and  the  tradeiman  hai  notice  of  thin,  or  Beame,  131,  2,  S.  akhangh  Ike  inalrumeol  )■ 

the  mrana  of  knowing  il  by  ill  being  aotori-  Toid  ai  a  contract  both  in  law  and  equiij,  ana 

oua  in  ihp  nei|tht»iirhdad,  The  hnahancTwili  not  although  it  eoniaiu  no  refenoce  to  her  lepa- 

be  lialila  eien  fnrneceaiariai  furaiahed  lobar,  rate  earata,  will   ba  regarded  aa  aiideitca  «1 

4  Cump.  TO.     4  B.  dl  A.  294     2  New.  Rep.  an  inieniion  on  ber  part  to  obaigs  her  o*a 

144,     BTauni.  34:1.     3  Eiip.  S90.     Sal k.  110.  aeparaia  Brapeny,  and  will  aecordinilj  ope- 

Lord  Ray.  414.    .2  Stark.  88.     But  aproiniH  rale  aa  a  lien  upon  it.  in  reipeet  of  which  tba 

bj  the  bualnnd  to  pM  <he  anounl  of  a  d>'it  ia  liable  to  be  prooeaded  uainat  ih  that  court 

sunlrwiuil  by  Ih*  wile,  il.ough  iba  waa  allow-  where  her  diaeiaiion  ia  frealj  eierRiaed,  tht 

■J  a  lepanTe    mainiennice,    and    thia    wa*  eooliaci  will  be  obligamr.     16  Veaey.  Jnt 

laown,  la  binding.     2  Siark.  1T7.  llfi.     3  Had.  307.  and  aen  3  Chiliy'a  dm. 

Where  the  wile  hna  been  gailteof  tht  erin*  Law,  38, 40  j  and  it  awrbe  tahin  aa  a  geMrd 


■a  t:  Co  Ogle 


nr  pvssam.  si» 

beforo  nwniags,  Um  husband  ia  bound  aA«rwuds  to  fw^  tho  dnbl ;  for  be 
hu  wiopud  ber  and  ku  circunMUncaB  together  (w)  (43).  If  die  wife  b« 
ininred  m  her  penon  or  her  property,  ahe  can  bring  no  aclioa  lor  tedreaa 
mihoul  her  hoaband'a    Mncurreitce,   and   in  Ma   name,  as  well  aa  hei  . ' 

Wi  the  wifa  inttnd*  to  ekw^  har  Kpnnla     baad  ii  an  aliMt,  and  ku  Mnr  bees  in  this 

liaa,  tha  cndiuv  u  vBiitied  >e  receiTe  kin  ilabi  eonnAmtd  tlui  IM  prBMdiof  dortiiH  i>  ooD 

aii(  of  the   rund  prorided   for  bri   wpaala  fioed  U  the  o^  where  ibe  bi|ebend  m*  oent 

■•inMaanc«,31UiL3S7;  and  aa  we  bare  be-  be«n  in  Ihia  counlr).  Id.  ibuL  Kd  quvre.     At 

fm  aoea,  allhoujA  at  law  a  wife  eannol  boc-  all  aranla  it  il  DaaGned  lo  caan  dgI;  when  ■ 

raw  ■Moa;  to  la*  aa(  Id  D«a««ane«,  but  at  ihe   hiuhaad  waa  ao  alieo.  11  Katt.  301.     1 

At  peril  of  tbe  Under,  who  muel  lij  il  nut  N.  R.  SO  ^  and  wtwra  the  huiband  reaidnl  ia 

br  her.  Salt,  387.  yei  ia  eijuiiT  ii  ii  aufficiant  the  Wert  Inifiea  and  allowait  hit  wife  a  week. 


n  Tot  bar  luhaiaWDca,  it  o 

_   „  ._.._.__        1  N.  a.  80,    fl  T.  R,  OTfl 

I  p.  Wna.  4B3,     Pno.     whan  m  Engliihiniin  emplarpd  in  the  ■ 


M  charge  the  huaband,  if  the  ■Donej'  be  BOtu>  It  awm  lot  bar  HihaiataDca,  it  oai  held  that 
all;  Bjulied  lo  ike  puipoaa  for  which  il  wai  ibe  could  not  coniraci  aa  a  feme  aole.  3  Eip. 
batrawad,  tbna^  tke  leader  neglect  to  ■«     IB.      I  N.  &.  80,     fl  T.  R.  079.  082.      Ani 


Ok.  MB. 

If  a  touTied  womaa  baa  dariied  anj  bona-    couni 
a  haa  antered  imo,    uilinT 


aaaatdaha  aapiwaaly  ptoaiae  ao  to  ija.  ihe  wiU  tfaide  alwnad   himaalf.  il  waa  bald  tke  wifa 

ba  liatila  oa  auch  proaiaa.     And  where  a  foDia  oould  ml  coniiaa  aa  a  lane  aole.    I  B.  At  P. 

aamil  haTini  on  mala  aettled  In  her  acpania  32S. 

■ac,  gan  a  boad  for  rap«Tinanl  bf  bar  axe-         Bj  tbe   cualom  of  London,  where  a  feme 

Mtan.  of  DBnej  adraaord  al  har  cequoal  to  eoran  of  a  bualjand  uaeib  an;  and  in  luch 

har  aon.in4aw  on  lb*  aacarilj  of  that  bond,  citf  on  her  aole  account,  whereof  the  huiliand 

and  after  ker  bnabaad'a  decMia  abe  wnta  meMlfth  noibini,  aucb   a   womiin  ahall  ba 

Caiiaiag  ibat  bar  aienuoia  aknuld  aeula  iho  ebarged  u  a  feme  aoln,  concerning  eve[>  Ihing 

d.  it  waa  held  (bat  aaauupait  waa  jnaia.  w^hich  toucheth  the  erafl  i  and  if  the  buBbaD^ 

Hinabte  afaiiut  har  e<e«ulon  on  Ibia  pniniw.  and  wife  be  imfileaded  in  aurh  ioh,  the  wifa 

a  Taunt.  36.    3  Atk.  SU-ard  nd.     1  Sin.  H.  aball  pleadal  a  feioc  aole,  and  if  ahe  he  con- 

If  a  wonuo.  nftar  Lbe  dealh  of  bet  butbaiid,  damned,  ibe  ihall  be  commilled  lo  priiion  liQ 

radaliier  a  deed  daliiered  b;  bei  durii*  Co-  akebathnadauiiHrKCtion.and  ihehiulniiuianj 

liable  on  il.     Perkiaa,  a.  IM.  aad  aaa  Cowp.  imwacbed.     See  3  Buii.  1776.     Cro.  Car  ST. 

301.     3P.  Wmi.12;.  to  Mod.  e.    SB.&P.  93.  101.    3Cbit.  Cum. 

AAer  a  dironie  a  Tincubi  DBliimonii,  th*  Law,  37.     Thia    cuilom   miiat  lie   immlnied 

paniaa  are  oonpeiam  to  ooniraec,  and  oiaj  witbatrictnaaa.    See  I  Roll.  Ah-SO?.    al.ron. 

lanii/  ag^in  tbe  aame  aa  if  Ike*  bad  oeTcr  100.     Tbe   trade  muii  he  earned  on  Hiihia 

baaa  Rurried.     Com.  Dig.  B.  At  F.  c  1.  &  e.  Iha  citj.  and  on  Ihe  wife'a  anle  aecounl,  and  il 

T.     Moore,  Reo,  6H.     1  Salk.  DS,  1     Cro.  Ibe  huaband  had  anj  concam  in  it.  the  caaa 

Etta.  9aa    a    Hod.  n.    Cm.  Car.  4S3.     i  will   ool  ba  piDleclal  bj  the  ciitlom.      Sea 

Go*.  10.  ante  44a  a.  37.    A  wife  majuiiiiire  Cio.  Car.  aS.     3  Bun.  17RS.  1785.      A  fema 

aaepmia  cbaneter  and  eoninct  aaconliiiil)',  earan.*olB  tnder.  cannal  li}  Ibia  ruaiom  ria 

a  the  ciril  death  of  b«  bualiand  hr  eiile.  3  oute  a  l»ad,  but  onlj'  make  hiii>r>tr  lial>le  la 

4.7.  a.     I  H.  4.  I.  •.and  ronnerlrbxpm-  aioiple  contnuu  delM.     4  T.  R.  3D3.     A  per- 

138.  a.  13a  a.     Tbua,  if  tba  huaband  ba  irana-  bla  to  be  Bade  a  buknipl,  though  a  married 

paned  or  LaniWied  for  life,  Ihe  wife  may  eon.  womu.     1  Ak.  SOa     3  Burr.  1783,     1  Hunt 

iraet  aa  a  feme  aiila.     Co.  Lilt.  133.  a.     SB.  B.  L.  4. 

*.P.e31.n.a.  3  Camp.  139.  And  thoogb  (43)  But  Iboiighihe  huabandhashad  a  neat 
Ike  budsad  lietnnsponed  ibratiinaooly,Tat  fartuiM  Kiih  hii  wile,  if  nhe  die)  bcfare  him, 
it  aho<ild  seem  that  during  tbe  bmiled  period,  be  ia  ivit  liable  to  pay  her  debta  conlrafK^  1>4. 
tbe  aSaci  of  hii  afaacDCe  ia  ihe  aaoe  tu  the  Ibre  niamage,  either  ai  Uw  or  in  eriniiy,  unti'na 
«iia  a>  if  II  hadbaan  perpetual.  3  DIa.  Eep.  there  be  aume  pu  a(  her  penuiial  prop^ily 
1107.  1  T.  R.  7.  a  B.  t(  P.  £31.  f^.  Lilt,  which  be  did  not  .-wlu<'.e  into  h»  po*«eiwifn 
133,  a.  n.  3.  I  B.  &  P,  3Sa  and  aee  4  Eap.  betbie  her  death,  which  he  muai  afK-rwarda 
IT.  Wbrre  the  huaband  ia  an  alien  whohu  roixiic^taabet  adminialrBiar;  and  to  ilir  ciie  ut 
daaeried  ibia  kinedom,  laaoini  bi>  wife  lo  act  of  the  value  of  thai  prnpeny.  he  h  ill  l-e  liable 
kare  aaa  feme  aole,  the  wife  joay  be  charged  to  pay  bia  wife'a  del,tii.  diim  aola.  i>Kich  re- 
us feme  aolflafkaraBchdeaedian.  3  Bap.  Rep.  mained  undiaehaiged  during  the  corccture.  1 
Ut,5e7.  lB.teP.3i7.  SB.diP.3!».  1  P.  Wma.  468.  3  P.  Wu.  400.  Rep  .T 
!f.R.8gi    11  SaM,SUt  an  «h«a  tba  hue-  Talb.  173. 


ll,g,™T:C00glc 


am  OF  TBB  Riosr* 

own^:  hbjAw  «>n  »he  bp  wufd  wifciu.  rMliM,jtoi  IiiiiImbiII a ^— ^ 
^^fir). )  TbereUiodaeJoKVcaM  wfane  tfas  w&«E*u  atwuxi-Xe-MiM 
as  ft  Tenn  sotn,  vife  •Amb'  tb»  hwhiaJi  has  it^mdl  Aa-  Madiih  w-Mt  W- 
ns(Md(i>troiihmlMB:dBa4iBbnai  «i<th»  Iwahmd  bni^  ilniiiiiMbMi 
tt>-w*  fo*  or  M«iiA  te  wile.k  wnld  b«  nast  MroMbiubis  if  lbs  had.  a* 
nmfldy,  or  could  msko  do  defencfl  at  all  (44).  i  la  criminal  jnoavcuucHia 

(id.Uk.lU.    LRaU.Altf.»T.  (pMt.  lattn.  b.  1,  c  fU 

(■)  Bn.  Snr,  in.  I  Lm.  >11  I  Md.  I«.  Tlita        (i)  ci.  Lftt.  IIL 

—  Hm  Dm  piuMe-  fc  i»  awBH  af  MfciMi 

(WVOblMilintD-iBqaihhwwhMMB-  Vidi  3M.  Ma  Lofd  B^M.  ISM    Cam.  Uh. 

■n  (eiiAia  itMaUlwhrai^ittr^  V<M*  B>  k  P- V.  Fle^ei,  S  ^  ll 

iMfaiwJ  umI  «ir»;  uihanB,  9.  WW*  nb'  t.iN»<  ■«■«  iw  -'-r     h 

L  Oi  MTtMM  IT  ■aMAMirir    


■  foo-a  aiuliBUI-  —to  dniiiiaaniieituii 
Itap  irti^  —i  Uboar,  js^  MtA  a 
hM  In  he*  dkrins  dnt  UBS, »  BL>.  ft 


— 1,  tn.  _ 

ft  Who  tenia  itamM'OFJa^aflnabMdai    pMwniia  imtoabnvli 
wiA.  tioo  bw*  ht  tnMh  af 

It  0» 


ui  eDTeiMm,  thonih   br  fonin    Im*  Ikni 


t  When  ttnrmmb*  joiwA  

ft  When  the hiwbudniUKbrnndiibo*.  Jad:  K  ib>  dkfaVaf  »wife  briM»n 

ft  WtnTvlM  wifa  iHjr  ))•  loed  •kiae.  fc»  pwrgad  fcym  ifacblty  gi 

4.  WbanllMTimybciaiindaidMatlfaadBai  tikao*  tftw  — ■—,  bit 

.i^_-f-,.i.^i — ^  nr.ita.wft  4T.b.«Il   i 

NofdMthofha»  9  Lav.  lex  CWth.  MS. 


Alta;L  M     Ob.  BKb.  M.    Tte  wife  haw 
-  —  -• ■■  Wy 


I.   Wien  lluj-mmt  JKH. — Aa  Aaaea  h  av- , , ,— ^■,,  _ 

liMaf  the  vric  ^  not  Krt  bjr  BMinac»  dko-  ha*  buabandi  i^ih*  in  faoaial  jaiawMbMa 

EUlelj in  ihr  hnaband  mitir  ha  Rduoe  llinn».  »  c^  aaUoB  fer  >»  iafiiT ibnato.     hat,S 

MpmeuioBt  ingenenlhaAnintMaahMM,  took,  MSL    Load  Raoi.  ISOft  tWitatML    1 

hUmnUHHnwithhiawiftiBatlaetiDUBpaa  La*.  IM     t  Sdk.  >i«.  ».  b.    Sir  Wb.  Joaa^ 

bopdi  anrf  oitiCT  (wraonat  nanPiiU  ina*i  wiit  MO.     I  Clhil.  on  PI.  4  ad  U.     Ik  4etim»  la 

the  wiri  bcfei*  tba  ■■iTiag»  ahatfcai    te  mwai  [lenieail  ctuMls  aC  iha  mfc.  im  llii 

a  bafbi*  ar  diuinc  cDtaiUntiM  paawariin  rf  Jin  daftnilial  hifriia  itj  atui 


I  hvuaaabiBllwmpai^MWM, 

^, .kku  M  iaUMA  Bbe.  4K  liL  B» 

M  JDi»wlia*  tha  linne.  iL.  BdI.  N.  P.  SO.     kS^k.  1)4.  wd  aid 

jvdTiurnTa  M  Bap.  Tbm.  Hanha:  IW  ;-  dMiwb  ia  datiMa 

___.     3  T.  R.  GST.  ».  6JI.     l».&a.IM,t.  Iw  chMMMiif  A»»iA^MMnlaiiaart»T>agi 

Cmb.  Pic.  B.«F.T.    t)iia,Att.  B.*F.  C.T  >m.    t  lot.  ^  341.  K.  pi.  I.  Bhl  Ah.  Oa- 

T.  If.  H«.  I  B.  &  A.  Sta.  3.  I  ChiL  M  P.  4  ad.  thw,  B.    WjO  laapeai  la  iajnriam.  tiaaiaarf 

TK  ind  cHsa  than  Mad.     Aitd  whea  tha  wtfc  pra^nf ,  vta*  tba  eauaa  ef  acnaa  ku  in  iB> 

b  nncMrii  or  aAnisitliataHs.  m  har  iaUiMI  aepiiaa  aa  «cU>  a*  ooaiplatiM  alar  Ito  nianfc 

b  in  ntn  droit,  rhe^  nnai  in  lenanl  jaia  ia  agA  *a  hwbwid'iaoat  naalaBa^tfae  lni(ia> 

tbeaetinn;     Tin.  Ab.  B.  *  F:  Ift     Gob.  Hg.  taTaat  inpaianaahybai^  aaai*>TtWiMi»a. 

B.*F.V.     SHDotim     8a  Cm- mm  to**  k*  >»  bin.  Bap.  t.  HmtI.  1  IA    8  Saand  40. 

peiaon,  petwiMl  arra^propeitrcir  thewifc  Cn.  Klit.  UB.     Balk.  IM.  lift     E  Bla.  Kept 

cmnmitiedbrlbretheaBmBiiF.wbaatheaava  VSSa.     i  Saht.  AKk  2W;  ao4itwnfai«-ii.da 

of  uiion  wouM  aaariva  tr  Ae  wiA.  ahv  ■■■••  Maa*  fbr  dM  aMwaaaioa  af  paraoail  pfopHn 

join  in  the  wnion,  and  if  aiw-  dis  Mnn  jadp  aa  aoia  ar  maa  hImb  taTeiad  rraaa  ifaa  bo^ 

mrnt  Ibrnm.  it  will  ihalc.  i  T.  R.  S77.  <3l.  aagki  M  ba  aaaJ  br  in  lb*  owwof  tba  bn- 

t  T.  R.  9*8.  «.  Cora,  [hf-  B.  ft  F:  V.  Rsl.  Ab.  "baa*  oii1«.    1  Balk.  It*,  a.  b.    I  Wik.  4W 

MT.ICpI  3.   FnraalactionafirAaneofwyar  t  Be»ntt.  r.  aa*  Mt,     1»  an  aeiaiB  to 

tud  ct  (hewil^,  tha  baihuid  and  «ilW  nuM  laai*  nai  aaiioBalita  ia  MMiBaelaaa,  udoImb  •( 

isin,  I  BulM  EI.P\owd,  Ift     9a  axnactinii  *a  -ifa,wbafebraiBbaah»Aaaataiaaa|iaBi^ 

br-iuM.«rnniitMdoDtl»k<Klaf  tkawifr.  daiw«a,  the  huabaadaaial  aaa  ak»a.   TSil 

1  H«n.  EV.9£.a.ud9  Hen.  VI.34.      Bo  ia  M*.     I  Lai.  Ma     8  Eab.  3SX  |Jl  61.    3  Ka4 

delinua  Tor  dmrtaf*  of  lb*  wifa'a  inheritaiMS.  HO.     1  Balk.  1 10. 

I  Rnl  Ah.  MT  R.itt.1.     Bae.  Ah.  t>afiai».B.  &   WX»  l*c  ■>!*  aaiy  ■*  <liK— A  nairi. 

ia  caioHiturd  lo  ine  ;«naa  dT  tba  wife  during  Iha  laktioa  af  mwm^  anhaiaU,  awl  aba  aat 

^orerMre.  h;  baiter;,  ilander,  fte.  if  thr  •».  bar  haatand  an  )i«M|  ia  lUi  MagdMa-  act, 

ban  be  liitHight  A>r  tfaa  peiaona^  aiilhring  of  withal anding  ake  liveKBeparata  koo  !■*  Baa 

hjuiT  to  th*  wife,  Ibejr  ihould  *aa  joitit^,  I  baad  Mthaai  aapaiw aaiiwaiu aaa awa< 
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jf  «■  wiM,  A*  W«  imy  to  indicted  uidjjmiitb«d  ujmnttf  ly  i(y} ;  (cff  ihs 

Hinion  ill  flnlv  a  cwl^  *infi^ni(45^.   ^ut  in  m«E'"of  any  luri  th^  are  not 

,^  1  &Kk.«.  c.a. 

■(49)  InamjinbnoniiiwltBeiiwnUwIaw  P.-C.  o.^.  i.  13.)     Lord  Minitierd  iny.  "m 

bob  the  wilt  mpanublifoihar  own  snduet.  Teme  uiert  is  tisbla  to  bcproucuTed  rDrcrniM 

Par  inaunca,  if  (hs  kcmtm  itolan  fooUt  of  conniitlcd  tiy  tier:"  and  Mr.  Juaiiae  Wilmot, 

huo»n  icpanU  nciwithauMha Bri<i» af>)wr  in  tbr  lune sua,  obaened,  " The  huilmiid  it 

biatand.     tH»I«  P.  C.  iia.)     A  fcm.  co.art  Dot  llabla  for  ihectiminal  conduct  of  hi.  wife." 

an  be  indiciwl  nlons  for  ■  riot,  (D^li.  417.)  8«  Rei  t.  Tqrlor,  3  Bun.  imi.      When  • 

«  ti[wJlia(V°  nfwiiit  ihe  auiula  BGeo,  IL  wife,  Iff  tar  hu«l»n(^  oidpr  and  procurnIiOB, 

.B.  Z3.  (Sim.  112a)  or   foi  being  k  csnunan  but  in  iii>>bMnce,kno(iiii|l}  utlerEd  a  foKcil 

acaJd,  (A  Mod.  Rep.  313.239.)  for  nsuU  and  order  and  certiAcaie  for  (be  parment  of  pruB 

balUFf,  (Sslk.    3^}  loi   kaaping  a  guniDf  taontj,  it  wm  held,  iku  the  preaiinipliini  of 

haoao.  1.10  H«l.  ttep.  33S.}  fi>i  (luder  or  tni-  coarcinnat  thellmeof  uUerni  did  not  aiiie, 

■aw,  [Soil,  Ahr.  £91.)  for  keeoiag  a  bl»d*  u  ike  huaband  vrai  abaenl,  anJ.llw  wife  WM 

.kouaawiihaatlhecoiimHTanceat  her  huiband,  ,Brop*i|j>  eon*ictiiiL     KuweU  it  K.  Cra.  C 

<1I0  Hod.  iUp.'G3.)  and  IhouihilM  baa  olitain.  210. 
Whiaui»iit>ba.iiatillpuai«hable.  (LHawk. 

IB  hrr  b5  dMd.    S  T.  K.  M9.     And  a  woman        i.  When  Ou'lnuiand  md  wif  m<ai  jm  tr 

•iki  ku  evan  daclaml  benelf  U  be  ■  fenn  nm  1  lAor  (bciim.— The  buahand  and  wjte 

••ale.  and  w  aiach  haa  aieculad  dewk  Jirtd  4Dair  in  all  oanei  join  wben  the  cauae  of  actioD 

raaiiitaiiiiid  ariinna.  if  benalf  aucd  aa  a  fame  <would  auniie  loher.  or  vhcn  ihe  ii  the  laeri- 

■ola,  ia  wH  Ibereby  Mtopped  from  aeltini  up  torioua  caiiae  ariclion.and  ihsre  hai  been  m 

a  lUreoee  of  ooTtnure.  4  Oamp.  26.     Apd*  eu)na*  oontMct    villi   ber,  ar   the  huabaid 

■aaan  diraned  a  ■■(»<>  <i  lAan  for  adulUry,  mjihl  bub  aJoae.     I  Wila.  334.     Sltfod.  ETO. 
aad  Uring  aepaiata  and  apart  from  ber  bua.,^  aiiS  caaea  infra.     If  in  leipeci  of  a  contiati 

tamd,  ouinot  a«a  la  a  fame  aole.    3  Bar.'b  made  lo  Uie  Kife  HhiUt  snls,  the. part;  thereto 

£laa.  391.    A  f«a*  ooxrt,  who  bj  the  cui-  altar  Ibe  marriage  giie  a  bond  lo  Ihe  huabani] 

lanof  Loadon  maj  lisde  mia  (em*  aole  in  aadwite.or  in  resprciof  evnie  newconiidera- 

'1^1  «il)r,  tbovgb  aha    maj  aue   in  the  citj  lion,  aa  forlieanuwe,  &.C.  make  a  perol  pro- 

'0Diiin  aa  a  fame  aole,  jat  th»  huabaBdmoat  miaa  to  (be  huibaild  and  wife,  ibtj  may  join, 

4»iMiMd  br  oaofbrauiv,  and  ao  is  the  couna  or  the  huibaiid  ms;  aue  alone  on  )uch  new 

4t 'W««tiiiin*ur,  4  T.  K.  3B1.   .2  Boa.  b  P.  contract,  1  U.  &  8.  IBO.     1  T.  R.  616.     1 

S3.     8m  BBte  443,  note  (48),  aa  to  thia  ca*.  Salk.  llT,     3  Ut.  403.     Canh.  462.      Lord 

'Ub  I  aai  am  the  deaih  of  bar  huaband  ba-  EaTm.  368 ;  bul  if  Mcb  bond  or  promiar  veia 

bra  aotioB  bmuakl,   mil  not  aniill*  ber  to  mad*  to  tba  huabaad  ddIjt,  .he  alone  ahouU 

Mie.inrwpartofW.oDiilrBaL    4T.R.3S1.  aue.     I  H.  &  S.  ISO.     Cro,  Jae.  .IID.     Yelr 

Bat  tlMM  ai*  Bom*  atoepliona  to  tliia  rMla,  St.     If  a  bead  or  other  tMntrael  undareeil  b* 

W.it.appeari  from  iti*  Icanied  oonoMDUlorl*  .aiad*  10  her  aepaiaial;,  or  wiih  ker  huabaad. 

Mit,  aiid  wbere  ihe  huaband  nan  be  aonaidar-  1  Stia.  230.   4T.  R.  610.    Co.  Li1.391.a.  n.l. 

Bd  aa  cniUn' msrtHu,  (he  wifD  mar  aue  alesa.  .1  Wila.  ZH.     AIIa]rn.  36.     Bnc.  Ab.'Bu.  & 

.lMdCokeiaOs.Lit.l33.b.aafa,tlialsdepOT-  J",  pi.  23.    Cn.Jiu:.  309.     Bolt.  1G3.  S.  Cor  ■ 

tatiun  lor  (rer  Into  a  fbraiga  [and,  like  lo  •  in  thBCaaaorherpenonal  labour,  &c.  If  then 

iprabnion,  ii  a  ciril  dnto. -and^tiiitke  be«Ba>pra(  promiaa  to  her,  orto  her  and  h*r 

■aaaanihai  Ihe  iL-ife  ma;  bring  aa  aclion,  or  huaband,  eke  nmf  join  Hjth  Ibe  huaband,  or 

maf  b*  intplaadad  during  tha  nalural  life  af  (h*  buaband  mar  iua  alona.    <3  M.  &  S.  303. 

^tr  korhand ;  and  ao  iTtn  an  art  of.pirlia-  396.     4  T.  R.  G1S.     Al.  3<.     Cm.   Slii.  61. 

^MM  Ih*  huaband  ba  aitauied  of  traason  01  .1  S*lw.  N.  P.  e96.  6  ad.     1  Chit,  on  PI.  30.  4 

Helni^,  andnviishi*  life  Li  baniabed  htna,  ad.     for  rent,  or  other  caaaa  rif  aciion.accnl- 

ihia  is  aoiril  donlk,  and  tka  wife  majr  aaa  aaa  .ing  during  Ibe.  nurtia^a  on  a  leaae  ot.demii*, 

.!•■»  telti  but  if  tha  huabaad  haie  jud^mant  .or  other  coatnct  leUlini  lo  Ihe  land  or  oiber 

toba  aulsd  bul  ^  a  (iiu,  whick  aooia  call  A  laal  propenj  of  Ihe  wife,  whether  auch  coo- 

■latw'tnn.  tbia  a  no  ciiil  dsalh.     Eiery  par-  tract  weramade  before  orduring  iheooT*rtgra, 

aoa  who   ia  auainMil  of  bkb  Raaean.  pelit  4hsku*ljand  and  oife  nuirjoin,  or  he  may  aue 

4raaaoa,  or  feftrnj,  ia  diaabled  to  bring  anr  ■«-  «Ii>na.     Sirs.  S3a     1  Wil.  224.     3  L*t.  101. 
Ei«i,  Ibrhe  ia  axira  legem  poaitua.  and  ia-aa. ,  Com.  Dig.  Bat.  &  F.  X.  Y.      And  when  a 

—- ■  '      ' — -liTiliter  mortou*.     Se*4T.  ileaae  far  jeara  bu  bam  graaled  to  huabaad 

_.     ..  P.  166.     4Ebp..B«i.3T.    Il  «ndwif*,andtkeleBa< 

Saloe.  N.  p.  6  ad.  SSt.     Cro.  Car.  919.  14«.  ,i«n,or  Ihe  hmband  oi 


fLsei.    SB.AtP.16G.     4Ebp..B«i.3T.    il    «nd  wif*,and  tke  leaaar  eTieta.then,  theju 

-'       "    "   6  ad.  SSt.     Cro.  Car.  919.  14«.   .isin^or  Ihe  hmbandoMieue  alone.     Bio.  J 

B.  ft  F.  M.  9  E^l,  47S.     Wb*H     Bar.  &  P.  pi.  39.     2  Mod.  SIT. 


iakingdoB,     399.     BuUt.  IB3.    lChit.on.Pl.4ed.aO.    And 
y,  the  wife    .in  ell  aciiMie  for  i.ptolii.  &c.  Bccnjingduiiqg 
«>)"*»■  *lone  on  ber  conlracla  during  aticb    eoverune  in  nght  of  the  real  aatals  of   tba 


r  been  in  tfak  eorotry,  the  wife  .in  all  aciiMie  for  a.ptolii.  Ste. 
..  ne  on  ber  conlracla  during  aticb  eoverune  in  niht  of  the  rea 
2  £ap.  694.  567.     1  B.  &.  F.  391.    .wife,  the;  mar  >om,  or  Ike  hnsband  laaf  ai 


2B,ilP.XtB.     1N.R.S0.     UEa«t,3ai.  J  «lD>a,aainib>bl'fDr  nnlaellincnutlilhelnaja- 

C«iBp.l33.     S  T.  R.  679. 682.    Bul  in  ganexa  bU  to  the  arife.     Coai.  Dig.  Bar.  dt  F:  Z.     2 

Aai£*pMaartbahB*bnd«iraidBmfraatidrar  Wik.  433^4.     Cm.  Jac.  399.    Bul  the  iotenM 

a  wila'a  pnwaadiiV  B«ya«BUlT.     UJEaalrlOl.  af  4ba  wiia  «uaE  alomn-w  ibeaa  CMMva- 

ll,g,™T:C00glc 


MS  OF  THE  WGHyS 

I  illinveil  lo }»  evidence  for,. or  aninat,  each  iKheT(x):  party bcctaw  fa  !■ 
>  impo^aible  Agir  testimcmy  ahoiild  be indiflerentittit  [^acrgKIB''6>^UM"of 

(1r>SBiiA.P.e.«l. 


„ ■  bond    tntorim  ■  bmd  tohii  wift  duiinc  k 

Di  (Dt>,  ihe  huibond  ud  wifa    3M,&3,39«,T.    If  tfaa  wife  bu  jadn 


preni;  apnor  in  th«  plendiDEi,  2  Bli.  Rep.  S  Kod.  IW,    S  V««.S«i,67a.  R.TT*lb.lTa.. 

1230.     I  H.  Bla.  KM.      Whera  the  huibind  Co.  Lit.  331.  n. ;  ud  he  nnf  nw  M  tdmiOB- 

tor  an  »  bund  to  hii  wife  during  uumtuie. 

4,&3,39«,T.    If  tin  wile  bu  jBdnMnt 
,111  tola,  iiid  Ihenopoii  Iba  hnibuidand  vifa 

biuljuid  tnaj  (uc  ■lane.     I  Selw.  K.  P.  29T.  lue  oat  ■  kLtv  ficiu  uxl  b^Ta  judgiBCDt,  hM 

a  ed.  beraie  exceutiM  ibe  wtfo  die*,  the  hoebuid 

In  an  aclion  br  a  Joint  mtlieionl  pratecn-  nny  hiTt  ■  ecira  laciu  or  an  aetioB  of  debt 

tien  of  huihand  and  wife,  ther  ma}  join  in  nn  it.      1  Salk.  IIS.  Skin.  682.     K  pendi^ 

■capect  of  the  inyntj  lo  both,  or  the  hiuband  an  action  b;  hnttand  and  wife  the  wife  dia 

mar  me  alina.     Cro,  Jac.  5&3.     Com,    Dif.  the  nit  abalra,  but  if  thej  olitaia  jodgnNat 

A.  B.  &  F.  X.     For  injnriaa  to  penonal  pro-  hemaj.notwithatandingheraDliaw^aaniddUb. 

party  of  wife  when  the  eanw  of  action  had  iu  itrae  necutioa,  or  tu{cpoTt  an  tttion  of  d*b( 

inception  belorB  marriage,  but  iti  completion  on  nich  judgment.     3  Hod.  189.  n.  (.  h.     If 

aftenwnnta,  ai  in  the  oaae  of  troter   before  the  huahuid  lartiTe,  he  mtr  nipport  an  aetlai 

Darriaia  and  conTeraion  dorinf  it,  or  of  rem  of  Ireipan,  &e.  for  anj  injaiy  lo  iha  land  af 

due  brlbrt  marrlnge  and  a  reacne  al\manli,  the  wife  enrniniKed   cTurini  «iTe>tDre,  Cool 

the  huihand  and  wife   tatj  join  or  huiband  Dig.  til.   Bar.  di  P.  Z. ;   Ml  not  an  actioi 

ane  alone  in  troTer  or  tnapaaa,  S  Snnnd.  47.  merrlr  for  the  balterf  of  the  wife  withMI 

g.  8a1k.  tl4.      1  Chit,  on  PI.  1  ed.  62.  ihongh  itaiing  apeeiil  damnce  to  himaelf.  and  in  lb* 

not  in  detinue.   I  Rol.  Ah.  34T.  it.  pi.  1.  Bac.  latter  ease,  if  the  wifedie  pending  tbf  aetlOB, 

Ab.  Detinue.  B.     Bui.  N.  P.  S3.     And  though  it  will  ainta.     Freem.  329.     SeTw.  SB. 

pnMJuee  of  wife'i  labonr  ia  the  hnahnnd'i  pro-  Upon  the  death  of  the  hnahuid,  the  wife,  M 

pert  J,  jet  in  mpect  of  her  being  the  meriiori-  (he  aurriTe  him.  maj  aaa  in  reipeet  oT  ■& 

eoa  eauae  uf  action  ahe  ma;  in  aome  cues  be  ehaltela  real  which  her  bttataind  had  in  bar 

C'ned,  a*  in  the  eiueorthe  l^rppera  at  Tun.  right,  and  which  he  did  not  dtepoae  of.  and  te 

dge  Wella.    2  Wila.  4I«.  424.     Com.  Dig.  anenn  of  rent,  &t.  which  becanie  doe  duriw 

Bar.  &  F.  X.     In  aciiona  fcr  iha  recoTen  of  the  eoTemiro,  opon  her  anUMrfdent,  or  th<w 

dunagra  lo  thelandor  the  tani  prapeitj  of  the  joint  drnii*e,(STannt.  181.  1  Rot.  Ab.  3Sad.) 

wife  during  the  eoTertnre,  or  for  a  tort,  which  during  coTerture  to  which  aha  aaaeniaaftar  hi* 

prejadieea  a  remedy  by  huabnnd  and  wife,  aa  death,  and  to  til  arrenr*  of  rent,  aad  oibei 

ID  Ihe  eaae  of  qua're  impedit  or  reaeue,  ttc.  ehoaft  in  aation  to  which  ahe  wai  rniitW  be- 

Ae  hiiahand  may  aue  alone,  Bro.  Bar.  fr  F.  fere  the  corertute.ind  which  the  hoabmnddU 

^.tfl.41.10.     1  Selk  N.  P.298.  Bed.     Com.  not  rednceinionnaal  pOMeaaien.     1  Roll.  Ak 

Dijr.  Bar.  &  F.  X.  or  ihe  wife  may  be  joined.  350.     Co.  Lit.  3J1,  a.  Com.  Dig.  Bar.  di  F.  P 

ld.2  Wila.  423.    2  Bla.  Ren:  1330.     Cro.  Cnr.  1.     1  Chtt.  on  PI.  4ed.  S),  S  paatStioali,4U 

418.437.    The  efleol  of  Joining  Iha  wife  in  S  Tea.  Snr.  RTfi.    1  Tem.SSC    1  M.  di  S.  17& 

■naetnn  whenlhehmbandnwyBiiaaione.  la  t  Bla.  Rep.  1239.     Cro.  Jac.  77.  SOS.    Ca.  IA 

that  if  the  huaband  die  whilM  il  it  pending  or  351.a.n.l.    2  P.  Wma.  4(K.     SM.&S.aM 

aflet  jurigmeM,  and  hefoie  it  {a  aatialled,  iha  'Hie  wife  may  alio  aue  upon  all  righia  nf  a<^i(B 

interen  In  the  eanae  of  Mtion  will  »um»e  to  in  autre  droit  la  ei^uirii  and  admin iifrairii. 

dnwifcandnettotheeir^culoraof  the  hut-  4T.R.flle.  Com.  Dig.  Bar.&P.  F.  1.   Whei 

band  ;  though  if  he  aued  nione,  ahe  would  hnra  a  feme  eiemtrii  marnea  a  debtoi  IB  die  tra- 

■oinlereat.     Co.  Lit  391.  a.  note  1.  Cro.  Jae.  tator,  the  right  of  Miion  it  only  anipended 

77.  SOa.     2  Bla.  Rep.  1230.  durinc  the  coTennre ;  and  if  ahe  auiriTe  At 

i.  Ai  Is  rAo  tlumlil  m  Mm  A*  hatnd  mnT,  in  Ihe  charaeirr  of  eiecutrii.  sua  tia 

*r  riff  it  dmd.— If  a  feme  coTeit  die  and  the  riccninra  of  ihe  huaband.     Cio.  Ella.  114.    ) 

bvtl'nnd  turriie,  lie  maj  aue  for  any  thing  he  Alk.  72fl.     But  if  Ihe  huriiand  made  a  aept- 

rent  incurred  to  the  wile   during  cDrennra.  will  be  entitled  to  the  nnl  which  hHianw  dtlt 

1  Rol    392.  pt.  S.     Com.  Dig.  Bar.  &  F.  Z.  before  hit  death,  and  not  hit  lurriTJng  wil^ 

Co.  Lil.  3SI.  n.  n.  1.  poet  Sbook.  434.     So  the  9  Taunt.  181.     Any  astion  Sbrj  ton  enmrnil- 

hualiand  may  ane  lor  chattels  pienlo  the  wife  ted  to  her  or  to  herpeiMnal  ff  ml  proneity 

dnrini  the  corennre   in  her  own  right,  id.  before  marriaee,  or  tn  her  perwnal  or  real  nrt^ 

lluiMih  ntH  for  hcrrighta  in  .lutre  droll      Id.  4  peny  during  the  eorerture,  will  aurriirc  lohet, 

T.    K.  010.     I   Rot.  Ab.  e8».  pi.  10.     Dyer,  R.  T.  Hard*.  308,  I.      Preeni.  S21.  Pain. 

>3I.  a.     And  be  eanirattne  fbrnrrcaiaorrvat  313;  and  the  may  include  in  one  action  m* 

■rcitiin;  oftcrthe  draihof  Ihe  wife  on  a  lease  pattet  to  her  lanil,  conimitied  aa  veil  in  the 

of  her  Innd  I7  himaelf  and  wifednring  cover-  lifelime  of  her  huahand  at  tinee  hit  rfecei**, 

ture,  IhPletieecorrntntitif  to  pay  the  wife^  Palm.  313.     Com.  Dig.  Bat  .kFenia,  J.  A, 

A*ir>.  the  ram  in  tucheaae*  going  lo  the  heir*.  The  cnntr-inenect  of  1  niatake.  and  th« 

t  Binr.  112.     The  hiiahand  eannol  aue  eicept  manner  of  taking  adiantate  of  huabrnd  and 

at  ailiuinittrator  upon  ehotea    in   action,  or  wife  tutini  imprDperlj',  will  be  fouai  inlfSiit 

ODntmrla  made  with  Ihe  wife  berore  eorriture,  mPl.St  64. 

Bicept«rTeanorrenl.32Hen.  VDl.  e.  3t.t.  I.  Ifftn  rtwMHtktwrf  fainHw.— WtM 

XCM1.K1  fiar.dt  F.K.  3.pD*ttbM*,43S.  a  faiM  *g4*  wbobaa  emuwd  Wa  *  aaB*»* 

ll,g,™T:C00glc 


^  OF  PERSONS.  3t» 

flajnion  of  pewon ;  tnd  ttierefore,  if  ihey  ware  «dinitt«d  to  be  witnessM 
Arcai'h  otb"er1"t!iiy  would  concradict  one  maxim  of  Isw,  "  ittTrto  in  proprim 
mw testis  esst  dtbit''{a)  ;  and  x( against  each  Other,  they  would  coatradiol 
■noiher  niqutn,  "  nemo  tenelur  scipsum  aecusare  (b)."  (  But,  where  the  of- 
fETnce  ta  directly  agaiiiat  the  peraon  of  the  wife,  tliia  rule  haa  bean  \a\UXty 
dispensed  with  (c) ;  knfl  tlierefoTe,  by  statute  8  Hen.  Vli.  c.  2,  in  cbm  k 
woman  be  foicibly  t«ken  BWay,  and  married,  she  nuybe  a  wiloea    BfaiMl 


BMmsn.  ihe  huibud  md  oife  nuM  in  piMnl  4.  Wtun  At  ImttwU  —  Jw/«  wmf  Ujomtf 

be  ^oinlly  iukI.  though  Ihe  hatband  auu  in  ntd  sum  mt  tilt  tteMn  ^  l*t  p/amtif  «■  (to 

kccouni.  and  expietaly  pmniiie  lo  pa;  Ihr  debt  trim. — Allhonab  IW  hiuhalid  a>d  unl*  nmat 

W  ncrroroi  ihi  conlracl,  T  T.  R.  31S.     All.  73.  be  joined  in  an  aotrai  on  ihe  eonirut  sT  tba 

lKeb.2SI.    ET.R.4S0.     3  Mod.  I8S.     Bne.  wile  befom  raTenura(npn),  ]r>l  if  l)n  hiia> 

Ab.lit.  Baron  and^i          ■       ■  -       ...                .     .                               .      . 


Uom.  Dig.  tit.  Pleuj. ;  and  a  hiiiband     u  for  rDrbeanvoe,  fto.  Mpnaaljr  BBdeddu  is 

•  '  -  luedatona  for  the  itaB  and  orcupa-     writing  In  paj  :■-  -"-'- '—  "- 

brhii  wife  diim  aols.     I  Bing.    tmn  dT  the  feme. 


J  the  delit  or  ptribim  th*  eea- 

_.  „.  ne,  he  DB7  be  aucd  aloa*  un  aMh 

3  J.  U.  Moore,  307.  S.  C.     Debt  fbr  rent     undertaking.  All.  n.    T  T.  R.  349 ;  and  affam 


■poo  a __„..._. _. 

and  wife,  ahuuld  be  agtinit  both,  I  Rul.348.  nam  during  eorenura  upon  a  keue  to  the  tan* 
1.19,  Sa  In  thecaaaorafemeeorert  eiecn-  whilil  aole.  the  action  maybe  againai  both  or 
.ahamunbeiained  with     Kir  huihand  alone,     fl  Mod  £39.     1  Roll.  Ah. 

-"-■«.  SO.    ThDmp«n  Em.  117.    l^an. 

_ _  _     __.     ___ ,   .  ir,&  P.Y.    eT.R.  170.    I  N.  R.  174. 

Artiuna  for  torta  comnutled  by  a  woman  hti-  And  on  a  leaae  to  Ihe  hoaband  and  wife  for  1^ 
fore  hrrinaTriAee.inuatbeagainH  the  hUHband  wifp'a  beneUt,  the  aeiioa  m»  b«  agilnat  ImA, 
—■--■'- loititly, Co.  Lit.  351.  b.   Bac.  Ah.  lit.     or  (b«  huihuid  alona.     1   OoM  A'    "'-   — " 


1.  All.  348.  330. 


ad  Hilrjoititl;,  Co.  Lit.  351.  b.    Bac.  Ab.  lit.  or  (b«  huihuid  alona.     1   Holl.  A!..  348.  3 

or.  d£  r  L.  I  and  fill  lofta  conmitied  by  the  Bac.  Ab.  lit.  Bar.  &  F.  L,     When  the  hi 

vife  during  coverture,  It  for  alindcr,  aiaauha,  band  and  wife  can  io  point  nf  lav  coaaurm 

Itc  or  for  anf  forfeituie,  under  a  penal  ata-  eommittiiig  Ihe  aamp  ialuir.aaanalaaull,  Jm 

tuie,  Ibcjr  inual  be  lainlly  aged.     Id.  I  Haiffc.  Ihev  may  lie  aued  jointlr  (or  the  nel  of  boik. 

P.  C.  3,  4.     Bac.  A^  tit.  Bar.  &T.L.     In  an  ami  ihe  BcqniHil  of  ihi  huaband  will  eotfn- 

action  nf  ireajiaia,  &c.  aninil  hniliand  and  eludr  Ihe  plainlilT  from  nearering.     1  Ytmtt  ■ 

wife  lor  her  tort,  if  ab«  <!i«  before  judgment  03.  3  B.  Jc  A.  889.  ace.   Yelr.  165.  1  B»«^ 

tlie  auilwill  abale,bulif  the  hiialiand  dieor  900.   Coin  Dig.Bar.de  F.X.eomr.    Thebiv 

beconw  lankrnpt,  her  liabilitT  will  euntisua.  band  and  wife  maybe  iainllj  aued  lor  emirtuf 

R.  T.  Hanlw.  300.     Cullen,  SOS.  any,  or  haibDurlng  the  nanani  of  another, 

a.    Whftt  At  huttand  wmubtuKi  ttn*.—  8  Ler.BS. 
The  hual^nd  muM  in  all  eaaea  be  eued  olone        S-   Wbfg  kiwdmiBat  efrfnu*  ^Axafcad  ' 

jrhere  Ihe  "IfeMnnmbeeonaiderad  an  in  per-  i  vnfi.. — Upon  Iha  daaih  of  the  wife,  tba  hu*> 

aon  or  prnpcrly  rrraiing  Ihe  cauap  of  action,  band  ii  wH  m  aeeh  liaUc  far  nnjr  coBlnet  of 

B|idn  i  mere  rvpTianal  eontnwt  made  during  mem  hai  been  obtaiitad  againn  htm  and  lua 

axerture.   8  T.  R.  MS.   2  B.  &  P.  100.    Palm,  wife'  before  her  death,  and  if  ahe  die  befole 

312.      I  TauDUSn.    4Priee,4a.     And  en  ae-  ju<l(meni  the  niit  will  aliaie.     7  T.  K.  3£a 

tion  of  auiimpail  agamil  husband  ami  wife  ia  Com.  Dig.   Bar.  &  F.  %.  a.    3  MmI.  796.     R. 

had,  for  Bi  to  the  wife  Ihe  nnHniae  ia  toid,  T.TJb.lT3.     3P.  WmB.410.     I  ChiL  on  V\ 

PBlm.3n.     1  Taunt.  317.  and  aee  T  Taunl.  1  etf.  47.     If  ike  huaband  Beglect  dunng  lb* 

4.13.     1  Moore,  120.  3,  C.     The  huiband  and  wife'l  life  to  re4uoe  her  Bhoaea  in  aciion  inM 

itife  ranncrt  be  auoJ  ioinlly  for  the  alander  of  ptjaaaiaion,  the  creditor  may  aua  her  trdminia- 

nHh,  fur  Ihe  itnnder  by  him  he  muat  be  nind  irator  (or  debia  rioa  before  her  ininiagr,  3  P. 

■  Uie.   3  Wil«SZ7.  nTer.19.a.pl.ll2.    Con.  W  ma,  409.     R.  T,  Talh.  173;  and  Ibr  rent  i*- 

Dig,  Bar.  &  F.  Y.    Bac.  Ab.  til.  Bar.  Jc  F.  U  oorred  l*fore  ooTenure.  or  upon  a  judxiBent 

Uriinur  dncniybeaupporled  againM  Ihehua-  obtained  againai hitaband  UHt  wife  in  caaa  dI 

band.  I  Leon.  313.     Bac.  Ab.  til.  Detinue.    S  her  death,  he  may  be  aued.     3  .Mud.  IW.  n.  k. 

""'■"-       --  '  "^   -  fi  Mod.  219.     Com.  Dig.  tiV  Bar.  &  J'.  3.  B. 


Intxl  aiHJ  wife  irorer  ahould  in  atricineaa  be  In  nae  lh«  wife  anrrive  ahe  aay  be  aued  u* 
acBiiiJi  him  oiity.  !  Saund.  47.  3  Bar  &  A-  on  all  oontruna  made  bafot*  ooreituia.  7  T 
#3.  l»jt  iIh-  objection  vould  he  cured  by  rer-     R.  3S0.     t  Camp.  in. 


ity.  !  Saund.  47.     3  Bar  &  JL    on  all  oontruna  made  bafot*  oi 
.  .-,eetion  vould  he  cured  by  rer-     R.  3S0.     t  Camp.  IN. 
diA.  ess.  Thaconaequenee«i>rauiagthehnabasdHj 

wife  impnpi 

nntageof  00 

_ „ , onPt.  48.  Bl. 

itbcre  the  wife  mj  im  akMM,  ■■>  upoa  the     Bnet.  S  ad. 
BUM  pincipla  ta^  Am  be  aued. 


■t  Ikt  •Bifi  may  it  nad  aie«.— The  wife  improperly,  and  t)M  modea  of  takiniad 
ding  note  a*  to  where  the  wile  marina  nntage  of  ooiertore,  are  paiiHad  oat  ut  I  Ckft 
.  whl  be  here  applicable  ;  for  in  eaaea     on  Pt.  48.  Bl.    )  CUt  Ob*.  Uw,  N.    TiM 
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SH  OF  TRIE  JtlGHTfl 

M0h 'her hMbuifl,  in  otderW'Cmndt  hunofJelei^.  P-oria  .teia  cue  aht 
am -with  no  proprio^  b«  reckoned  Jot 'wife  ^  because  a  mun  ingredieiK. 
hor  otmaenl,  was  wsnting'io  tha  caiuraai^'jAfid  also  there  is  aiu/lLer  maxim 

i>f  law,  Ikel  no  mwi  aball  uJm  advantage  of  iiia  own  wroiig; 
[^■444]    which  the  Vavishei  iiere   would  do,  if,  by  ffltciUy  msrryiqg  a  - 

waman,1ie'couldpieMBtrlMtrifro8ilieinganRitoeaB,  wiio  isjwihiya 
Ihe  only  wimaas  to  that  Msjr  .feat  (i^). 

(46)  Th«  beat  rauon  fbrnol  4lb»iii|  ■  hni-     N.P.S8.     Hnlt.  16.    1T.R.60.     IBurcOl 

bandor  wifelcthawi him iyiailiwh alter  AmnLilT.    Tks  dMtanuoaiiBf.lhettirc  m 

U,  that  if  «  wife  wr»r«»i»itB«wlbchirlwitraiit     nolsTidcnMrorlhehuiUiiri.lCanip.TO;  nd 

'  "         "              "' '"   *"                           "'                        ARM  for  Uw 

_  ,  _      _  r.,  R.p.  577: 

iduatwB-  butjuiuohaciion  ik*  conduct  of  Iht  huiliwid 

•ia«w,»  Tin  tank sfUwhuabwd.     BhLK.  muI  nifa,  auI  their  leuen  uaninc  between 

P.ase.    4T.R.S19.    3T.B..363.     TliB-hUB-  tlvimarewlniHilils  in  shew  the  txrma  ofat- 

hod  sad  wife  omoM  b«  uriln —«■  Jjr  aub  bMion  (b  which  ihij  wen  ItTing,  bdt  the  Itt- 

mImt,  wid  BBBpfOHMMioiKaiiMtaewnlliNr  lenaivhlM  lie  Uriutl)  Bp'red.     -(  Eep.Kep. 

■  aiaipirtay.  dw  «rtdeM»  of  ihe  wifa  of  out  09.    ZSintk-W.     1   B%  A.  BO    8.  C.     ta 

•f  llie    dehndmi  ia    iaidaiiiHble,   a  Sua.  euoh  eclioD  «!»  the  Letttn  of  tEie  wife  to  the 

IflM.     a  Eep.  Kap.  107  j  tad  it  ia  Ike  auaa  defanduit  are  ool  eiidemie  Agiioil  tbe  hoi- 


aiilt,  wheia  tha  mwaa  at    lnod,tbauah indaedcoi 
.    Bad  thadafendint  an. 


..._..     _...    .        N.p.as.    ' 

._..5T7.  :Ad  adniasionli;  the  wife,  e»n 
■againit  <aaab  ueepMa  comoiiuad  br  her,  U  not  eTidenc 
—■■--nil-     aR'ecl  the  hiuLiuid.     7T,R.I12.     So  a  dt 


wila  nai  the  wih  iiatoet.ih 

huebaadi  to  praeetlnftM  anmafa  an  an  in-  baad.tlnt  the  huibaiid 

diltDMU  lor  a  eaeond   Barrieao.     iS  Hawk,  fearof  ci«]itai(,«  ioadmiunile  innidence.  .3 

P.  C.  a.  M.  a.  W.     Sir  T.  Bajn.  1.    4  St.  .Hoon,23.  and  aee  1  P.  Wmi.  610.  flit.     11 

Tr.  r.  7M.  «idaaeCo.Lil.«.b.    aTja-OO.  Tin.  Ab. pL  2a  1  Brawnl. 47.     So  ihe  anaver 

B:Li0id  Raf.TlS;  balin  euettaaae.thaaeaoKl  of.tha  wib  in  equil}- cannqt tie  read  anipsi  tlw 

■rifaarhaabandMajbaa  «itna(a,lbaae>>oiid  biMbaad.     3P.Wnu.S38.     Salk.350.     Vem. 

■atrin  baiag  raid.     Bui.  M.  P.  EB7.     1  UaL  60.  100,  tlO.     But  letien  written  bj  the  hiw 

P.  O.  M.     So  in  a  eieil  letiM,  a  fiiat  wife  band  lo  the  wife  ma;  l«  resd   aa  endema 

una labaad  Id  be  admitted  la  pnm  haimai-  againii  him ;  and  an  a  diacourae  tielwren  tba 

naga.     S  Idrd  Ba;.  7Sa.     Inaaaetioa  brou^  tutbandaudwife  in  theprMeneeof  athiid per- 

■^a^ramnnaa  afama  aata,  tbeiplaiatiff'e  haa-  anamaj  he.giTsnin  eiidence  ^air.at  ibe  boa- 

nal  anootba eallad  la  pntrs  Ifaa-Bvnafa.  baod,  lUe  anv  alber  conreiaiiion  in  which  ba 

■  T.  R.36e,  B.     BlDwiil.47.  mat  have  been  eoiieemed.     Bull.  14.  P.  38,    1 

^tbnuah  tiia  bnaband  and  wifg  be  aat  a  Phil,  on  Erid.  S  ed.  T6. 

init.  Tel  ifeilliBr  be  intenalad  in  The  abote  nile  of  law  u  to  the  ineDi^r 

'  Iha  auit,  the  othar  cauwt  ba  a  taacy  of  the  huiland  nni  wife  being  wiinaia- 

ie  aneeo  ialeieaiad.    Loid  Uiif.  ea  for  or  agajiut  each  other  it  carried  to  mA 

""     "■■■"L  n£>id.70a.     Bid  an  ofnt.liiat  even  though  Ihe  hu  abend  eoa 

.1 . I-  --,„,  ^  |],j  Bife'a  being  enamined.  if   - ""  — " 

leid  aaeh  luLe.     R.T.H     '      — 
9.  And  thi)  luleholdtti' 
laof  the  partiei,oiBdireree  for  MliilierT.ai 
divotea  a.vineulo  matrimonii.     6  Eeat,  IM. 

■laa  inaoapaient  triiaaaa  for  tha  wife  .where  So  a  widow  cannot  be  tailed  aa  lo  a  conrer' 

hai  aepanieaalale  it  eonaetned.    li  Bait.AXi.  aation  between  herand  her  deceased  hutband. 

4T.  iL67B     arr.  R.331.    SSlaiLanEiid.  1  Rjr.  &  M.  I'M. 

TOti.     Lord  Bar.  344.      On  the  othar  baul.  Bat    there   an  rarioua   eiceptione  lo  tha 

lehare  llie  inieieat-af  iba  baaband  oaaaiatiw  abore  genenl  rule :   thui,  in  high  Iniaea*  t 

ia  a  eiril  liability  •ouid  aot  bare  ptotaalad  wii<  nugp   ba   admitted  aa  a  witneaa  againat 

bin  froai  •laauaaliaD.  ilaaena  ibal  the  wil«  her  i  baaband,  brcauie   the  tir  of  mllcgianoa 

mnat  alaa  anawer,  tUhuugh  tbeiaflitcl  mnir  ba  ought. lo  he  mm  nbliiainry  than  tn*  other. 

■oanbjeetlhehuabaadlouaclisn.br.whara  Xoid  Rajn.  1.     Bull.  N.  P.  288.     1  BrownL 

/■ha  huUiawl  nigbl  be  BumiDed  ao  tmi  tha  47.     See  alio  S  Keb.  403.     1  H.  P.  0.301 

wife.     See  3  Uladu  on  -Eiid.  700.    And  in  Bj  G  GeiL  lY.  c.  Jfl.  a.  37,  comnieaionen 

^n  toiian  beiwasn  uther  pariiaa,  Ihe  wife  m*jr  af  baoknifia  are  empowered  to  eitmine  iba 

Ob  called  Is  prove  that  emlil  waegiven.lo  her  hanlinipL^  wife,  touching  tlw  diaeoeet}  of  tin 

h^band.     Bull.N.P.2aT.     1  Sua.  804.  ealale  and  i^nipertT  of  >he  binkm|>t. 

Upon  the  eaoie  priaeipla  tJiai  ibe  huabawl  So  in  Ihe  caie  of  an  iiidiclnwnt  for  ferdMe 

eaab  oibt,  ao  in  ate  inn  I  amiheii-rfaDliitatwaf  ,ipei«ni  wiltFaa  for  Ihe  crown,  Sunra  OUb 
madMiHiouinadinittible  inevidataa.  .e  T.  JOr.-aM.  Cia.  Car.  482.  6,  B.  1  Hila.  301 
«.  oan     Willea,  6TT.    3  Vea.  &  E  lU.     BoU      1  Viint.  S43.    3  Keb.  118.    3  Stark  OD  Bril. 
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Is  tlw  ciril  I&w  tbe  lituboad  and  the  wifs  are  considerod  u  two  distinct 
peraoM,  utd  may  hare  aeparete  estate*,  contracts,  debia,  and  injuries  ((f)  i 
and  tbarefore  in  our  eccleaiastical  courts,  a  woman  majr  sue  and  be  aueJ 
vitbont  her  huabuid  {e)  (47). 
y  But  .UuiUgkiiuiJ^.W  in  genenl  coosidere  man  and  wife  aa  one  p«rs9]^ 

(«  04.  i,  1%  I.  (•)  t  t«IL  Atr.  sat. 


pelAnc  witncM  ler  the  pmoner.    S  Htwk.  a.    of  Ux  d*l«aluit  *t  tha  una  o<  (ka  hinob 

..       ^      — .  II    ..     !!■     .L !__.     1.. !I_J      ■._         _i;_l.      .l._.._l.    __:J J,^_      ^jj    »dBliuri 


Bdlif  It 


uoh  cam,  iL  !■  nid,  iba  n  ■  Mm-  rJT*  is  fridapAa  k  dMd  aleeoled  bj  tin  n-tl 
'  '  - "  k.  a.  of  (tx  MMuK  U  tks  tiuB  of  (&a  bmn, 
I  bf  whiob,  tbiHiflh  v 
Totanluir  eohdiiiution,  the  ti  incorapctant.  in  order  to  ihai 
Hile,  301.  I  Vent.  243.  3  Keb.  193.  Cra.  T.  R.  1T& 
Cw.WS.  Vent,S43.  4  Had.  3.  6tn.a33:  8a  wbew  u)  •otioii  n*  bmofbt  bj  iha  di- 
Upoa  ma  iDdietmrnl  on  1  Jto.  1.  o.  11.  for  reetioa  of  (he  wife,  in  the  iKine  of  iha  hu*- 
marfjiai  i  lecond  aire,  Ihs  fint  being  iliTe,  band,  to  recarer  a  tumof  mono;  ubieb  bad 
though  Iba  lint  eannat  be  a  wilM»,  ;M  tlw  bsan  takao  (ma  twm  anapioioii  that  it  wi* 
acfBnd  may.  Uw  lecoail  muriaie  baio)  Toid.  tha  pioduc*  of  ■totan  propert)',  il  wu  cooii- 
Supra  I  Hule,  P.  C.  693.  3  H>wk.  P.  C.  c.  dend  chat  vhai  ahe  hid  laid  (In  the  nbaenca 
te.».B8,  SirT.  Raym.  t.  Il  ia  not  aaellled  of  the  fanahand)  nepecting  iinner,  when  ei- 
pDinl  whether  a  aiui  andinMnin.BM  actoaUy  amhwd  M  a  ctiain  of  baing  consemed  in  tha 
■wnicd  but  oohabiiing  Cogetlier.eaD  be  admit-  robbeiy,  wa*  eridenca  ibr  tlie  hMbaad.  -t- 
led-ai  wilnEiuea  for  or  sgainmeicholher,  but  Camp.  SS.  Soinanacttoa  again  at  lbs  hut* 
it  ahould  aeem  Ihej  ran.  See  3  Btarii-  on  band  for  good*  aotd  to  tba  wiTa  during  lb* 
Bt.  711,  3.  1  I^c«,  81.  Laadi  C.  C.  L.  tinw  ha  (MOBiignallf  Tiaitad  her,  an  icIuwik- 
245.  ledgment  by  the  vife  of  U»  debt  ■■  eiidenee. 
In  eaiea  of  flTident  neeeMitr,  where  Iba  I  Eep.311.  5  E*p.  I4S.  ICanp.fiM.  Ai4 
bet  i*  preeiined  to  be  partieulaily  wMua  the  wbue  the  wib  ia  aoomitMwil  waawkiM  nm, 
■ife'a  knowledgB,  Ihera  ii  *aa  eiorfrtioa  to  aeae  liir  thehuabawl,  her  tdniisioa  ofadaU 
tba  (eneral  rule.  Thus,  a  wife  may  be  a  wit-  ii  aTailnble  tit  take  tha  mm  out  of  the  itaiut* ' 
aeaa  on  the  pnMecation  of  her  huabaod  fer  an  of  IkoitatioiM.  Hoti  C.  N.  P.  Mil.  S  8mk. 
oTanca  commitisd  H*'<"t  ^T  P^Knt.  Stn.  204.  1  Camp.  304.  4  Camp.  92,  3. 
033.  1203.  BliII.  H.  P.  287.  3.  C.  1  Eaet,  (47}  There  are  cuei  in  fuV  when  ihs 
P.  C.45f.  13  East.  ITl.  IT.R.  S9e.  On  fatiaband'a  and  wiva'einienMa  areeontiderrd 
II  for  the  muiderof  hi*  wifig,  aadiilinflt  andaapaimte.  and  will  sUow  (jw 
-  ■     ■     id  to  eue  the  wlf     ■  "      ■    ■ 


__      B   wife,  1  Fon _   _ 

1  AtV.  2T2.     Milford,2'ift 


The  rule  dors  not  mend  10  deeleration*  of  orthewib  taaatap  otuma  advi 
,     ....  buabaad,  and  whieh  ahe  ipi 

r ^  .  ine  which  are  by  ««ui     . 

St  fnundad  on  the  cridlt  of  the  par-  eliflin  am;,  nr  nejrt  fnend,  Pree.  Cb.  2' 


ibr  in  BUch  raseB  the  preaumpCian*  which  are 


of  faata,     of  bar  buabaad,  and  whieh  ahe  ipay  uroi 


ty.  bat  of  the  fact.  Thue  the  deobmioa  of  Vei.  Jnn.  21.  2  Vh.  4S2.  '2  Vers.  493,  611. 
lbs  wife  at  the  timn  of  cfTeetiniB  policy  on  Oilb.Itep.  152.  3  P.  Wme.  311. 269.  1  PonbL 
her  life  of  the  bad  lUie  of  her  health,  ia  avi.     94.  fl3.     Hitford,  22.  83.  and  lea  ea»a  ihare 


_^  . .  .   .  t  husband.     6  But,  1S8,    3  collected ;  bi     .    _  . .   .__.   _      _.  _ 

Starh.on  Enid.  712,  3,  can  beiucdin  equity  tiy  a  ainnger,  meialy  ki 

When  Ihehailiand  haa  allowed  the  wife  10  isapecLofherMparate  property,  eicept  indeed 

act  aa  hia  agent  in  the  mnnagement  of  hit  af-  ui  uia  caaea  before  meniioned,  i%hpre  aha  loaT 

'■ ,-.........-.-    ... lorbeiuedieparsielymlaw.     3m  J  F  tt 

_     .._  __J.  Co.  Lilt.  133.  a.  2  7ern.  lot   Sa'k.  Ua 

■■(b«(*aer*l  scope  of  her  authority  u  anoh  3  P.  Wma.  37.     Or  except  wtirn  tne  buaband 

■geni,  are  admiMibte  in  enidanoa  againat  tba  be  not  within  the  juriadiclionof  the  court,  and 

huabaod.     Thus  in  an aciioa  aganut  the  bua-  abamay  bedscrcedlamakegnoden^P'iti*nia 

band  fer  board  and  lodging,  wliera  it  appeared  which  atM  W  entered  iitlu  reipeoiing  aui-b 

Out  tbe  bnrgain  fur  the  npartmenta  had  baen  property.     2  P.  Wma.  141.     Free.  Ch.  328.  3 

Made  liy  the  wife,  and  Ihalon  a  demand  being  Tern,  G13.     Ereniniunh  latter caac,  the  itwst 

Bade  br  lbs  rent  ahe  ackTuiwIadged  tha  debt,  tha  court  can  do,  is  to  ciill  (bnh  her  leparBta 

Iha  pUintiff  wu  bsid  eniitlad  to  rscorer.     1  Bropeny  In  the  hinds  of  her  irunlees,  and  to 

Eu.  14'^     And  in  an  sclion  for  goods  sold  at  dinet  the  application  of  it,  for  the  court  can- 

dsAndaat's  aliop,  an  oifsr  by  tha  wife  to  settle  oot  make  s  persona]  decree  againat  a  feme 

tbedensnd  was  admiUed  in  e^dance,  H  she  corertforthepaymentDradelit.     IFontil.llO. 

wasaocustnmodtoaerrein  thesbopandtnuia-  I  Bra,  Ch.R.  ID.  2  Alk.  68.  4  Bro.  C,  R.  483. 

wtbtuiDniinthnhniband'aabemcn.  IBIng.  a  Vet.  IBS.     17  Ves.  3S5.  sed  vide   15  Ves 

IW.    SStBih.204.     And  Iba  adjiUHion  of  tbe  803.  and  see  ante  413,  nole(43),M  to  enfore- 

wifa.  at  to  an  agreement  fer  aackUiig  s  child,  ing  hi  equity  the  wife's  coslnclii.     When  k 

WMiDowad  lobiB  eTidenaa  against  bim.     9tn.  Inisl  for  a  married  wi-nunis  intended,  and  B* 

•_     .  r._.  ...      ._j; .;_  i^  _  j^^  tnisieet  nanted. ber  huibind.  taking  the  legal 

■        ■"■        -  fiirher.     3  P.  W,  sF 


Hfrfoi  iiagSM.  Ibn  pliiatiff  wa*  *llow«d  la    Miala.w^ba 
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3M  \     6f  rwB  MGirra 

.  fener  >  him,  knd^actJRffay  bi»MnqKi1nan.  And  tlmefere  ill  dn«^  «»• 
cyied,  Mti,  ftcia  donet  ^  her,  durmg  b*r  co^mtors,  ftr»  void ;  except  it  h* 
&  fine,  or  the  M(e  tnittler  of  recni^,  m  whJcK  caRe'  she  must  be  aoletj  and 


'  >eck«t1y  examinedj  lo  learn  if  ber  act^  vollinisiy  \T^-'J  Ste  caDoot  by 
win  devise  laiidft  tober  huebind,  iiMeea  iiiidH  Bp'coTtr  oitcmnBUDces. ;  for' 
I  M'the  umeof  RMkiiigite^ie'Siippoaedt«be«a<derfataooeraiaB(f).}  Ami 
ia  aome  felonies,  and  athei  inrerior  crimes,  committed  by  bei,  through  cob- 
•tr&iat  of  her  husband,  the  law  excuaea  her  [A]  :  but  tbia  extends  not  lo 
aeaaoaoT  murderr  (4£J-. 
/  The  huaband^ao,  bjnthft  dd.lam,  iki^  giro  lus  mfe  modente  cbneci 
Qon.  (O'  )  Fpr,  as  be  is  to  answer  fbr  her  miabehaTioiiri  the  law  rtHMgbt  it 
reasonable  to  intrust  him  with  thie  power  of  reatraining  her,  by  ilomesdo 
chastieement,  In  the  sune-  moderation  dtat  a  man  is  allowad  to  correct  hit 
^pfieaticea  or  cluldren  ;,  fbr  whom  the  muter  or  parent  is  also  likble  in 
asm*  oues  lo  answer.  But  this  power  of  correctioo  waa  confined  withim  ' 
reasonable  bniinds  (j),  and  the  husband  wee  pnhibtlvd  tipm  aiang  any  t» 
lence  to  his  wife,  alUtr  quam  ad  vinm,  tx  «via  regintinia  et  ctuttgBlioHU  wt- 

ori»  stuf,  lieiat  at  raliofMldtp  p*rlim*t.  Tbe  civil  laM  gim  lb* 
[*44S]    huaband  the  ^Baiue,  or  a  larger,  atitbority  over  hk  wife :  Bllowti^ 

hinii  fer  aorae  n)iad«mBaiHin,^£iJ^  ti/»»tibu3  aeriler  verbervr* 
tumnm  ;  for  others,  only  modiemm-  aaatigaliMum-  adhHtr*  {k\.  But  whh 
H.in  the  politer  seign  of  Charles  the  secondtlhis  power  of  coirectioD  be- 
gan la  be  doubted  {i)  ^awi  a.  wif*  nay  Mtw  bn«  aeeurity  of  the  peso* 
against  her  busband'  (m)  ;  or,  in  relum,  a  fausbaml  against  his  wife  [n).J 
YaLiha  lower  rank  of  people,  who  were  always  fond  of  the  old  comnua 
law,  stilt  .daim^  and  exert  their  aiieieM  privtlega :  and  ifae  court*  of  law 
will  stilt  permit  a  husband  to  restrain  a.  wifb  of  her  liberty,  in  case  of  any 
gross  misbehaviour  (a). 

'lliese  are  the  chief  legal  eS^cta  ofmarriege  during  the  eovertore ;  «^ 
90  which  wa  may  etwervA,  that  even  the  diaabilitiea  which  the  wife  Um 
vnderare  fbrihe  most  pan  intended  fer  her  protectioa  and  bettefit:  aonfMa 
a  favouiite  is  the  fewale  aex  of  the  laws  01  En^and  (49) 

(/]  LiK,  teiB.era. 
(f)  Cd.  LIU.  lit. 
(fi  in.wk.p.c.1. 

(0  IM.  1)0.  i«p  Bin-  ■■■/. 

Ul  Moor,  U*.  '  (ij  BUS.  41S,  ITS. 

(4B)  Ttii*  eontiniint  ind  cocrelm  df  the  IrnHnedto  think  thn  SMTe); 

butwnd  itpruuRird,  wheo  Iba  wifa  ii  in  con-  laehalBa)  phmw.  rf  kb  <M  ni 

^n;  *>th  in*  huibtnd.  tf  Itw  b*ren  killi  hi*  tfmm.  i 

(49)  NoThbi,  liipprfhend.innildt 
eiTiiIstha  jood-will  oT  the  indent 

of  the  lim  or  BngUiid,  ihin  the  penuukm  pided  hj  th«  law*  u  ■  ibhIi  man  BtiosMaS 

(bit  llfr  bkd  ehtwn  ■  pirttaliir  to  ihc  friml*  crime  ;  mi  ihe  noionl;  break*  ihimfliibii  >*- 

■Ki.     But  I  am  nnt  no  moch  in  lorg  with  m)'  Mraint*  of  hnimnitr  and  eonjitgal  aHaetHM. 

inbjeet  aa  lo  bn  inrUnnl  to  lean  it  in  ponea-  kn  Uirowa  olf  all  lobjeMian  le  ihe  autharity 

■km  of  a  floT^  iihicli  it  itiaf  not  jailljr  d«>  of  her  huabwid.     And  thnvfon  the    law  diki 

>erf*.     In  addition  10  it'hat  hai  beenobaerred  nominate*  her  ciHine  a  apeeim  oftrenm.  mmi 

in  this  chapter,  hy  the  learned  Comnientalar,  eat>deinne  her  to  the  aamfl  paniahinent  ••  it 

fthallhen  itate  aonie  of  the  principal  AffiM--  *be  had  hillvd  iha  kiM,     Am  hrertij  «p>- 

eDea*.in  th*  Enftiih  law,  reapMling  the  two  cie*  of  treaaon,  [ihwigh  in  petit  treana  d» 

mxmM  i  and  I  ahall  leave  it  to  ihe  reader  M  ponlihinmrt  of  tnen  wae  odIt  to  be  drnwn  aai 

.ietemia*  on  which  side  ii  the  balaaee,  and  Iiaii(ed,)  (ill  Ibe  M  Geo.  IlL  e.  4&  tk*  ■■» 

luw  Tar  thi*  oimplimeoi  !•  loppotted  trr  tntk  trnoa  oT  wnmeit  ma  lob*  diaw«  mi  bwal 

Huibaiid  and  wift,  ir  the  luiruage  of  ths  rilre.     i  bnok,  Wl. 

law,  ■nitiledSomiand/nw:  the  won)  ha-  BftbeeewinM  laweBw—w  iwi  jiswl 

•••.or  W.  atlrilnneatd  tha  hnbandBot  a  Oehaaatl  of  eleffr  i  *■<  tUllkoJa^  iW 

••V  muteon*  •npaikcitr.    RUwswila  le  <t  M.fcltXy  waitwd  *«nlw*e<  *aa>i 
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6¥  modSs.  •  m 

6t  paiuw  AJti)  em:6. 

Fhb  mzL  aad  As  moat  uoivand  relaUon  in  n»t«M,  U  miiwSuteiy.ds: 
A'  ^Jffoni  tha  prwrtJiBf^  being  that  belween  pareatanj  cjy^  ^ 

•rvkiot  we  aiutU  tttaaidat  ia  thtas  order  j  sua,  first,  oF  lagmmau  chil- 

/  f.  A  IggiiimaiB'  ehild  is  ba  thM  ia,  bom  iq  IftwTuI  ^edlopj^^  or  within  a 
'  cOi^petant'  time'iltcr waida.  /"  Pal«r  •«(  fiMm  iUf)fiB<^«m«n(/ran<,  is  tha 
n^ of  th»  ciril  Ww  (itj-i  ud  this  holds  with  fhs-civitians,!  whstber  ths 
iw^sla  happen  bafoia  or  aftor  ib»  hinb  or  ihe  child.  With  us  in  EngUind 
tlw  lulo  ia  oanowciUlbr  ttM  nupliala  mnal  b«  praced^ub  ta  tha  birtb  ;  of 
whKh  HWra  will  ha  aaid  wIms  w«..«onn  lo  consider  ,th0  case  of  butaidj^  ' 
jJ  pTC*eqt,  let  iisini}ujre  inio,.!..  Th^l^pl  duaes  of  i^reiifs  lo  tbeir^legi; 
tiniufl  chiluren.  2-  Th«irpow«rov«rthem.  3.  The  duties  of^ such  c^ 
d(«a  to  tlMir.fjmDUk 

•CMca   at  ntaplr  lanMri    hijiT,    ■■•>-  fcrnpinwriiu^n  i  mJ  iadnd  a*re*Mn|i 

■UuffaUr,  be.  booanc  Icirned  IheT  mn,  ■!  |lnaaiit  nq  lubiuntial  resup  vihj  nirgla 

ntralj  baouiH  IhaiiHi  praoludcd  IM  pomi-  wonien    lAOuM    W    d»'rti^    IMl    privilciri. 

kilifTi«r  (lwir«i](M|:|Kil^'«ltln«';  ItUM^a'  ThMgh  1^  <l)iMllil)>  of  <AMtbil  M  pMMbLod 

wm,  "te  MaU  rtMU  w«t  l^r  itA  ntM  oniM  hoHU  (iolanca,  i«t  k  pnnnt  <u  h(i*a  no  re- 

•atijsot  nnlf  lo  burhiif  in  IM  bsad  and  a  (av  paratioD,  bf  our  la<r,  fitiin  the  aeducer  of  h» 

siMnW  iiirpriMii^nArA.     4'baiill,  3n.  aiugfater'*'  Tittuc'.  tKit  b*  MMn|^  thai  aha  ia 

Th*a*ai*  tW  ptiMpri  daitnntiuriii'dir'  kinarmM  aad  ifaol  hgittai'  aonaetiuAitM  ■>( 

ainal  mnn*  ;  now  lai  ua  aea  how  tha  as-  tlie  atduction,  ha  ia  depriTcd,  of  tbe  bfenclit  of 

dauntilui'ili  wUknitaHtocTvitriKhU.  iMtrlnbaur;  orWhtrethe  acUuc^^;  at  ihe  sum 

InUalMrf  i^eiMuf  ftepfAr  aiguuirf  £>H-  mis',  M  a'  Irupamcr  otMl  iMa   cWM  or  ptO- 

•d  bMm»  i^H  aad   fvBaleaj  tiul  a'aaoi  miwa  of  Ike   pannC     But  ithiB    by  auck 

iknufh  youMor  than  all  hia  aiatna,  ia  keir  to  loncd  clnjumstanpes  the  lao  cih  tike  cog- 

tHf  ubfltp  (rire^  pMMny.  iifune^  of  tba  oM-nBtf,  juHeii  dbreganf  tb( 

A'*iMMi^'pMoa&t  rmpMf,  (qraufiajk,  ptetenliad  injaty.  andgrt'a' toaMPak-oomaen' 

ktooBKi  ■baoluialr  bar  hmbind'a,  wkisk  U  anrala  la  tha  Kounded  [aalinp  of  a  paraut. 
U<  dnik  be  niaj  laaTB  abftriity  away  rraa         Foftiale  rirtue,  by  the  ttmriortl  latf,  is  pp|(-' 

hai'i  b<W  if  ha  dIea'WnNfM  nHl.afc*  n  •nti<  fecily  akpbaMl  to  the  ahuiden  of  nutijnity 

dad  to  altc.tkBd  oi;  kia.pcnoul  napartr'.if  and  (aUmbaodi  loT  any  hm  ei4  procbiu  in 

he  Wa  diiUren  ;  if  not.  tu  one-half,     tn  the  conTenuion,  that  tha  pureil   naid,  or  iha 

{rminM  of-  Yon;  Ur  fouf-nibOa'  or    tUlea-  rU#W«  mhiVon,  ia  thn  hhmi  rntr^tricioui  anS 

By  tke  aMri^.  Iba  baiUad  ii  abaohitelr     frDnihauiiBKli'aniDnaoribatenii^anlcaaiiA 
atuleroT  the  prafibaT  Iha  wife's  Undli  do-     Thlia  fainale  boBour,  wh'''     '    '' 
j.,_.. ,_^..^ j^,  ...  L_-._u.  ._■__     _L._  ^^ji  ^^^^  li,t».  W  1 

la  be  the  apit«  of  an 


*iiale  of  IboM  lai^  if  Ihef  are  nlaiea  of 

...  ...-.„  ^    u^  . .     ^^  1^  ,  f^,  ^  ^,^  j^ 

doMMJ  or  pna-tlinl;  if  aks'  .    . 

•orritn,  ml  of  the  haibuid  a  nlalei  of  in-    eomplimai 


bhMiCiM*, dUhtir  kit  lib; 
'    d  Miyf  w  doxMJ  or 


|wa-tlinl;  if  aks    ebuM.  I  feel  tWn  * 


■viiLaui*:  uat  thh  i 

kW  aMUU  »tM  

iW^tailaBd  owl  b«  Mum  by  itmw^A*i  ■imAmiim  icat  n<d  DhDtea'iii  aciiah  of  hi« 

i/fa(<itt  tniat  eetile*  of  Um  wife,  thouffa  the'  wife  if  be  aaVrive  bee,  and  what  laiereat  hie 

«ifc  eanaM  ba  emlcmad  oftba.  ;tia«Hiatoe  rapreaanlaliTea   kare   if  abe  eamre  bam,  1 

aflba  kaahaad.    ■  P.  W»».  SB*.  akould  recaawMad  Is  tha  atodeaia   Hnal 

ff  ilk  lajard  to  the  pfopeny  a<  i»yi1lhrt»  Mr.  Batlai'a  hu  of  Ua  Ljt.  ML' ^  ■.  1 
la  laxaliaa  wilkoot  i^naaaialiiia ;  be  Ikay 
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M4  OF  THE  ItlGHTS 

/     I.  And,  fiiuv,  tha  dudei  of  mrants  to  legitiiuBta  children :  mhich  prmci* 

/  pMj  coiuiat  in  three  pamculan  ;  their  mainwnance,  duii  protection,  and 

I  their  educa^on.  i 

[*447]  /  'The  duty  of  parents  to  {oovidfi.fu  t^e  maintenmctot  tbeii  chil* 
dren,  is  &  principle  of  natural  Taw  ]  an  obligation,  says  Puifen- 
dorf  (i),  laid  on  ttien^^ivit  pnJy^.natijxQ.hetBelr,  tuit^7  their  oWa  proper 
tct,  in  bringing  them  into  the  wpnd :)  (or  they  would  be  in  the  lugheat 
liianncr  injurious  (o  their  issue,  if  they  only  gave  iheir  children  life  that 
Aey  mi^t  afierwarda  see  them  poTish.  By  begetting  ihem,  therefore, 
they  have  entered  into  a  voluntary  obligation  to  endeavour,  aa  fiar  aa  in 
them  lies,  that  the  life  which  they  have  bestowed  ahsll  be  aupported  and 

.  preserved.  And  thns  the  children  wiH  have  (he  perfect  right  of  receiving 
maintenance  from  their  parents.  And  the  president  Montesquieu  [e)  haa 
a  very  just  obaerration  upon  this  head  :  that  the  establishment  of  marriage 
in  all  civilized  states  is  bdlt  on  this  natural  obligation  of  the  father  to  pro- 
vide for  his  children  ;  for  that  ascerlaina  and  makes  known  the  person  who 
is  bound  to  fulfil  this  obligation :  whereas,  in  promisnova  and  illicit  con- 
junctiona,  the  Aither  is  nnknowa  ;  and  the  mother  finds  a  thousand  obsta- 
cles in  her  way,  shame,  remorse,  die  constraint  of  hn  sex,  and  the  rigour 
of  laws,  that  stifle  her  inclinations  to  perform  this  dnij ;  and,beBlde«,  she 
generally  wants  ability. 

The  municipal  laws  of  all  well-regulated  states  have  taken  care  to  en- 
force  this  duty :  though  Providence  has  done  it  more  effectually  than  any 
laws,  by  implanting  in  the  breast  of  eveiy  parent  tbtU  natural  ion^,  or  in- 
superable degree  of  aflection,  which  not  even  the  defotminF  of  paracm  ot 
mind,  not  even  &e  wickedneas,  ingratitude,  and  rebelUon  M  children,  caa 
totally  euppreas  or  extinguish.  / 

The  civil  law  (d)  obliges  the  parent  to  provide  maintenance  for  his  child ; 
and,  if  he  reftiBes,  "judex  tUean  eogiMseet."  Na^,  it  carries  this  maMr 
so  for,  that  it  will  not  suffer  a  parent  at  his  death  totally  to  diiin- 
['448]  herit  his  child,  without  espresaly  giving  *his  s«a«on  for  so  dmag  ; 
and  there  are  fourteen  such  reasons  reckoned  np  {«),  which  may 
justifyauch  disinherison.  If  the  parent  alleged  no  reason,  oi  a  bod,  or  a 
false  one,  the  child  might  set  the  wSl  sside,  latupiam  testamentvm  inoffici^ 
turn,  a  testament  contrary  to  the  natural  duty  of  the  parent.  And  it  is 
remarkable  vnder  what  colour  the  children  were  to  move  for  r^ef  in  anch 
a  case :  by  suggesting  that  the  parent  had  lost  the  use  of  hia  reason  when 
he  made  the  inoffieiovt  teatament.  And  thi8,a8  Puffeodorf  observes  {f^, 
was  not  to  tving  into  dispnte  the  testator's  powM-  of  dianberiting  bis  own 
offspring,  but  to  examine  the  modves  upon  which  he  did  It  j  and,  if  they 
were  found  defective  in  reason,  tlien  to  set  them  aside.  But  perhaps  this 
is  going  rather  loo  far .  every  man  has,  or  ought  to  have,  by  the  laws  ot 
society,  a  power  over  his  own  property  ;  and,  as  Grotius  very  well  distin- 
guishes (^)^n^tunl  right  oblires  to  give  a  neetaimry  maintenance  ia  cfai]d' 
ren  ;  Init  what  ia  more  than  Uiat  they  have  no  other  right  to,  thaa as  u^ 

S'  'ven  them  by  the  favour  of  their  parents,  or  th&  positive  coBstitutioas  o( 
e  municipal  law.  j 

I^et  us  next  see  what  provision  our  own  laws  hkre  msde  for  this  Uo 
inrsldnty. .  lt>iafrinciplsofUw(A),thMt'hwab  an  oUigaiton  aBVTMjr 


Kfc^«f,a.& 
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■1*^  Hft  pwiTulB  fi)r  ihoie  ^sceaclvl.rroin  bit_Jo^;' and  fb«  manner  ia 
wUcbi  this  obligsdon  shftll  be  performed  u Qiub  pointed  out  (i)  (1).  .The 

(1)  l»dap«oJ*«tlj  of  th*  wpw  e—etwot  «lijbt  aiwiimmmm  will  lufllca  to  Juiti^a 

ia  ue  43  Ellii.  c.  2.  uxl  odi^r  *ubMi|u«nt  (U-  jun  in  Ending  ■  cinUnct  on  hii  part. 
tile*,  liiera  m  wi  Ifal  obligalioo  on  ■  piront       In  t  Me  one,  when  ■  jxrcni  wmi  Hmdil 

loDiisuiali^oMl<l>na<llkmbi«atbinlp*r-  lo  ba  dursnl  l9r  ngmeMml*  rarBiihed  lo  hia 

(Mk.  who  mij  raluTi  Ihi  Utter  avea  fimn  Kb-  ton,  the  lind  chiff  juitic*  lc(i  ii  u  ■  quntim 

nlute  wiuil,  eannoi  lac  the  psnnt  [or  a  rea-  for  the  jury  fo  coniidcr  wheibrr  ihay  could 

(KHbta  ram'jiiaratiiHi,  unlaat  h<  atprauly  or  infer  ihat  Ijm  order  waa  giTaB  Iit  rhn  aFienl 

taKilisdli  osAvcIrJ  Ur  npLT-   See  per  L«  Blniie,  and  with  the  authniily  of  !>■«  fathf  r,  he  wid. 

J.  4.     EW.84.     Sir  T.  Rajm.  260.  nargio.  that  "a  fnlher  would  not  bo  bound  liy  the  con- 

Falmer,  ass.    ZSurk.fiSl.    Whereas,  ai  wg  tnet  of  b»  wn  nnleasdlher  an  actual  utiho- 

h»*B«aBiBa*oweaf  hadtudandwib.tba  ihj  mere  uorad,  oreinnatunon  «ppaared, 

famti  a»y,  in  Bige  Cueea,  b«  aoed  ibr  nacea-  Ima  which  auch  an  aathorily  might  be  imph- 

Mjiea  provided  for  tbs  Latter,  aven  in  deiiaDec  ed ;  war*  it  otherwiae,  ■  father,  nho  had  u 

■f  the  VuhaiKra  infanetiona   not  to  aupplj  loipnidenl  aoa,  Biifat  tia  prejudioedto  an  i»- 

linat.     The  coaanian   law  oonaidered  aaoral  deinila  HtenttHHTitwaatharefon  naceaaaiy 

duties  of  ihia  naiurc  like  olheia  of  impcrfeul  that  khd*  praof  thoukl  be  given  ihst  the  ordei 

gUintion.  a)  better  left  in  their  perfonnnnee  of  a  aon  wai  made  b}  the  authorilr  of  his  fa- 

la  tM  impulae  of  nBDiro.     Howerar  a  poroot  iber.    Tb*  qorMtOB,  tbartlbrs,  for  the  conri- 

B«iy,  under  rircaiuMocea,  be  indicted  at  oon-  deration  of  tbe  jan  was,  wbeiher,  under  lh« 

nan  la"  for  not  aupplriiu  an  infant  child  wilt  circunutancea  nf  Uie  particular  eshe,  then 

MoenariM.      Buaaell  A    R.   C.  C.  90.      S  was  ioBeient  IQ  aonrtace  then  that  the  cb- 

Camn.  tUk  lendaiit  had  infntcd  hiaaon  wilh  such  autbtt' 

•^ .-  '^  Eiij.  e.  Z  a   * '-  ■'—  -—      "-  •■  -■  ■ ' — ■■  >■■ ■  "■ ■'■■ — 

aodfathar.  ml 
d  iba  ohiidiei 

. aodinpotaot        ...  .  ._. ..  ..  _ 

poor  person,  not  atJe  lo  work,  beini  of  a  auf'  and  having  found  his  way  to  LenHoa,  ata  en 

pcieul  ability,  ihall,  at  their  own  chugea,  re-  aidarabla  distance  from  bin  falher's  rrsidono., 

lioira  and  maintain  eiery  such  poor  peraoD  in  hnd  ordand  ngimenul*  and  other  «nidei  suit 

that  mnDBer,  and  aanrdinf  u  i\at  rau,  aa  by  alila  lo  hia  equipoient  lor  Ihe  £ut  Indies.     U 

Iba  juslicea  of  peace  of  that'counij  when  it  bnd.  appealed  in  evidence,  thm  tbe  defen- 

aueb  aulKcienl  peraoiui  dkoll.or  the  gcaater  dani  bau  aapplied  hi*  son  with  money  for  (his 

aioni,  shull  be  uieund.  ujao  pain  ihal  every  lo  M  furnitbi-'d  aUewlierr,  either  of  tboaa  eir- 

aoe  o(  ihem  ihidl  forfeit  Iwentj^  ahillingn  lor  cumilanoea,"  the    ler  ~ 


Tbe  alalnla  43  Elii.  c  Z  a.  T.  enacts,  that  ril*.     He  hud  pUced  hii 

iha  father  and  gtaodfathar.  and  tksMolhar  and  eolli 

(laiMlmifThf  rt  and  iba  ohildren  of  srerj  poor,  wkul 

3d,  blind,  lame,  aodinpotaot  peiaon.oroihai  ad,  then  obtained 


"  mi)(lii  hsTe  rebnited  the  pieiumpliin  of  any 

_     „  -  "i  (P-  **"■  "■  10    authority  from  iba  dafandani,  lo  o"'"    '' 

ibai  the  ichuiona  mentioned  in  iLa  43  Elii.  c.     from  the  Dlaintiff;  nothing,  howBTi 


_        ^         d  helwesn  the  puwe 

aufficient  nkaintanikaceand  the  pi  ...  .... 

Ibe bnach uf  ibe order.     Theanwunlofmain-     were  not  sntislied  if 


1.  1.)    authority  from  iba  dalantUni,  lo  order  them 
■"  "      '     1  the  plaintiff;  nnthin,     '  '  "" 

ira  had  lieen  pmred  ;  ai 

s  nacesaary  for  the  •< 


S.  can  only  be  compelled  tn  allow  each  other    nature  had  lieen  pmrrd  :  and  aince  the  aniclea 
,or  laTa;  -      ■     ■  .... 


tie  Biagiatraica,    jprenjij  the  dafendanl."  JThe  jury  found  ii 


•nd  tbey  n>Hy  order  much  nnre  t(aa  20:  ihn  alHrraatire.  3  Slark.  R.  ISl. 
•  monili.  And  if  the  parly  diaobnj  the  order,  So  where  a  man  marriea  a  widow,  who  has 
bjr  paymc  that  sum,  though  eicaadiiu  SO*,  nhildren  by  her  limner  hushaod.  who  are  ra- 
»  iBOHih.  he  nay  be  indicted.  a&urr.TW.  ceivad  b^  Uie  aeoond  htuband  into,  snd  held 
Any  iwo  juttieea  may  make  this  order  of  out  by  him  in  the  world  aa  forming  part  of  his 
anowanra,  which  is.  in  fasi,  in  aid  of  liie  pa-  own  family,  he  will  be  liable  to  pay  third  per- 
Hali  lo  which  ihe  indigent  person  Iclonga.  The  aons  for  necessatiea  fnmiahed  for  them.  Par 
tadalino  on  Wbom  the  order  ia  oiade.  awy  ap-  Lord  Ellenboroogh,  4  Ean,  SZ. 
peal  to  thaiustiesa  in  aMaiana,wha,  Dponavi-  But  whsre  a  parent  alhiws  his  child  a  raa- 
if-fKO  and.  iba  aonaidarBtion  of  lbs  cirsniD-  aonabhi  aum  («  hie  eupcnaaa,  he  will  not  be 
.J     ,„-. — ...L-  p,ny_  g„  taduoe  liable,  eyen  '                    -,,._. 


t  indeaman  haa  furnished  a 
nay  bedisanuaad  nader  a  wairant  of  jnaliosa    taiuTne  eaniui  aue  lbs  father 


I  indicted.  3  Burr.  TD9,  or  hia  goods     young  Ban  with  elolhea  lo 
'ilnUBadDa'  ,         .  .-I 

a,  43  Elii. 


dweila.    3B<tlat.344,  

lulepaBdmly  of  an  eiixaas  earn-        And  h  should  siatn  as  in  the 


lUfaar  eaaaot  ha  auad  for  th^  puce  of 
aai'aa  preyidad  tor  hia  iofiat  aa>,  " 


of  an  eiixaas  ooa-  And  it  should  siaiii  as  in  the  eaaea  of  Uam 
a  jmritidar  fiteta,a  band  and  wile,  orBriimipal  and  agent,  if  iki 
th^  puce  of  aenaa    ondit  be  giran  aolely  to  tiie  ehiM.  Aa  panM 

t:  Co  Ogle 


/. 


fir9  or  T«B  «O0TS 

^Kini,  shi)l_9igmtaih  ttero  at  uieir  own  cha/gpSr  i*"  W-.-^,- ..«.«■». 

•ccordiiig  u  iHe  quaner  aeMion  «1ih11  ilireci:  and  (i)  if  a  parenl  rub* 
ftwsy,  uid  learea  tiia  children,  Uie  chuTchwardens  and  ortnetn  of  th« 
p&riih  eliall  aeise  tuB  rents,  goods,  and  cfaanels,  and  dispose  of  tfaem  toward 
their  relief  (2).  By  die  inteipretatioD*  which  iixe  courts  of  law  ha*en>itda 
ilfon  theaiv  •latutes,  if  a  ntoih^  ior  grandmother  mam^  »^^W,  wJ  wW 
bsAira  anoh  second  Hwrriege  of  «uffio(aiU  obiliiy  to  ksep  tii*  child, 
{^449]  the  husband  shall  be  ch^rjed  w  *m»int^:i  ii  (Q  :  for,  this  bejnt 
a  dsU  of  hen  when  siagtv.  shall  like  eihecs  «xieaA  w  durge  iilw 
liusliand  (3).**  Bnt  at  her  d^ath,  di9  rdation  being  dJMplved,  th«  hijib^n^ 

uadjer  fio  foflh^  ob%ftlion. 

Mo  persso  is  boun4  to  provida  &maJ)Mens«ic«  for  his  issw,  iinlaM  wb«M 
the  ctiilHreji  are  impoteoi  ajid  unaHe  to  work,  piihef  tbfSMIti'-ffifaflJJ'i.,^ 
«•>«,  or  accident  (4),  and  liisn  is  only  oUigad  te  fuid  the^.vith  nefiUfitn 
{jeSilthe  nenaitr  on  refiiaal  being  no  more  than  20s.  a  moitth.  For  ifatf 
policy  of  <iur  ja^s,  which  are  eyer  watchful  M>  pioqiojte  industry,  diA  Wt 
msan  lo  compel  a  fatliMr  to  maintaiB  his  idl*  and  lai^  chiUrea  in  ease  aai 
indolence  :  b>it  4>ought  it  imjuBt  ^  c^)u^  i^9  parent  agnjnst  his  viU^  U 
Iffovida  then  with  supeifluitiM,  and  stW  Indiilgsnees  of  fortiu* ;  UMr 
finipig  dioy  might  trust  to  t^e  Inpulse  of  nature,  if  the  chil4nn  were  lin- 

WftM.SGMi.tc-a  m  SMh.MS.    taaMi.M. 

Bat  kllhoii[fh  in  K  particdlar  ewe,  eradit  (on  or  hw  wife  ofiHit  lia  n*  undcir  ua,  ufaq, 

m«T  ii«™  tMen  praif  to  ■  minor,  *nd  not  la  when  he  wu  of  Bjjf,  promi^d  top')'  Bi»»tcp. 

hit  parent.  JBI  thii  latter  rat-y  be  niponnbta  fiitlwr  thecipenaebcliBd  meumi:  Mbraailf 

Ip  1  eaio  of  fi^d.     Utat,  where  int>  faxti  >n  artion  for  it,  and  it  wu^eliLlw  ««■  nef 

Uen  aiipjilitd  to  a  csinor,  oaa  {jraudulcnt  la-  bouQd  bjtha  act  af  jnnrriage  i^tli  tha  moltivf 

CSHntumn  bj  hia  falher,  that  he  tnu  about  lo  niainUui  bar  ior,  but  ilood  in  th^  mpnt 

reiinqoiah  baiineai  in  favour  of  bii  ion,  In  the  ailutttion  of  xnj  rither  atrauer     And 

•lihoogh  Ih*  eiadit  waa  giten  lotha  aon,  ti»  haTiD^doii«  aii  act  benaficialto  tbcdefendaiit 

f)ilher  dealing  with  tfi«  pmcesda  wu  held  n-  in  his  infancj,  it  wu  a  jiKid  consideration  for 

aponaiMe,  in  aniranni,  for  nrada  aold  and  da-  liie  drfendani'a  proniiae  (Apr  be  CAitie  of  nice. 

tniei.     1  SInrii.  U.*  If  the  alrp-rnIhiT  had  been  boiindf  hj  Uirlo 

(S)  The  order  of  intieea  for  (eiiing  this  maiulain  the  children  of  tha  wife,  then   ibf 

MVpertT,  muni  stata  bow  minh  of  the  good*  or  promiaa  of  tha   nrp  aon  would  hara  bean  s 

lenta  ihould  be  aeiied,  and  muat  iiweirf  tha  tadmn  pachim,  and  the  ilep-falher  cunld  hajrs 

nmntnin  of  r^iaf  tp  ba  ipprapriated  out  oT  Duintained  no  action  upon  it.     i   East,  8|, 

Hiemi  and  in  caae  of  renta,  must  limit  tba  The  aun'i  fn^er  la  not  commlldila  to  atia- 

pariod  nfsuch  ipprepriiliiinf.     S  Eaat,  1S9,  tain  iha  lan'a  wife,    l9tra.9SS. 

(3)  This  dociniiehu  been  orerniled,  and  ■  {t\  And  the  udctninil  ant  fonb  aodi  ftc^ 

twaband  ia  not  tyntfpi,  even  whilat  hia  wife  ia  I>ard  Ra^.  669:  and  thai  Aa  PaitT  <■>  )■* 

■lira,  to  aupport  her  paiants,  or  her  children  charged  u  of  auBcieat  fbi)itf  ■    V  Nol-  m. 

trr  a  fennrr  huataind,  or  anr  other  TeUiJoi) ;  S  ed. 

jbr  the  alatule  f 3  Elii.  c.  !.  exlenda  on'j  to  The  paaner  must  be  chainaHe,  and  jt  noal 

■unrnt  relations, being  thoaphjbloodandnot  so  appear  in  the  otdar.     16ViD.Ab.tii.    I 

bj  marringe.     4  T.  R.  US.  If d.  233.  323.  S  a^.  ' 

And  wh^re  a  filep.falh^c  had  maiuaiMid  tha 

•The  father,  mother,  and  cMUraa  only  of  a  ain(ad  i>T  Matnta."    Bm  aba  «  f .  R  •(«.  «• 

panprr,  anil  not  hi*  gnuiri-ppreiiu  er  grand-  it  iaaud  hTriietaafI,  13  Jatm  R.4SS,  "  A  »*■ 

■tililtpn,  are  boBnd  to  anpimtt  hin  tn    iha  raat  i(  andrr  a  nxun)  olriinttnD  n  funv4 

BeT.   SiatuMe  :  sea    the  ntods  of  enbreini  aaccaaaries  li>rhls  infant  ahildren;  and  if  tha 

'     support,  3  R.  8.  AI4,      TIm  anthnriiies  parent  n#glect  that  duty,  an;  other  imaoa 


legal  UalaliiT  to  sapport  hi)  children.     That  paiaM.  for  which  the  faw  raiara  an  implied 

tnm  Sir  Thoa.  Raymond  aeema  lo  b«  of  a  nromise   to  paj   on  the  pott  of  the  pareai 

aDniniTT  teodwiiTr.     Sneneer  Ch.  J.  sajs,  in  Bui  what  is  aotually  nateasaTj  arill  depend 

16  Johns.  R.  S81— S,  "The  duti  of  a  parent  on  Iha  pr«B<ae  (itaation  of  tb#  inAiiH :  ^ 

to  maintain  hit  oRepting  unhl  thaf  altaito  Iha  which  the  part*  giving   tfait  ciedit  niiiai  be 

age  of  mnturitT  b  a  perfact  boibbmdi  law  dniy.  aaquaintad  witti  ai  hia  pnil,"    Prrhapa  thf 

Ua  Uahatiij  sf  achiliTtaauppon  its  papenta  Rst  rule  i(  motainrd  in  tha  t^cniiiBxef  te 

WM  aie  iBfiim,dantrta,  or  ^ad,  lawhatlT  M«  aaitlieN  of  Btaakatooa. 
(«   SaaHe*.  ■.tSQMtkaandiTtlHVaLa.L 
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VF  FBRSOSS:  «n 

Mnmgof  MHdilhkTMna.  YwL,  ak-woMag  im-ao  j^  to«(it«i  A9  «aUi  «f 
nature  u  religioiu  bigotry,  it  ia  enactod  (m),  thai  if  way  popish  panal 
■inU  Mfciss  IB  allow  tw  pMnMtaM'ohM«,liHiiig«aMt«name«,  wiitkavtAw 
»  wo»f>il  him  to  change  ■hia  Taligiaa,  fea  laad  akaaoclltr  rihati  bv«tder(i{ 
flRKt  conatrain  hin  to  lo  iriiBl  la  jmt  ^  aana— able^  -But  tbw  did  not 
wte»d  to  peraoDB  of  'another  TvIigioB,  wt  no  leaa  biltwnaai  kad  higMr^ 
than  the  popish:  'and  tberaArra  in  IJM  Tety  oMxt  f«tt'  we  fad  «n  instance 
•f  a  iew  of  iBBeHo  nohaa,  -vhaw  maif  dadgfator,  teving  enbraoed 
^Christianity,  he  tumod  her  oat  of  ioofa ;  tmi,-ea  h*  afilptMAien  for  telMl^ 
kiras  held  she  was  entitled  to  Dom  >(«)  (Sf  But  tUa  gave  ooCesiw  <«) 
»  another  BtatKte  ( ;i^  which  ttdafaie,  that  if  Aawtek  pertiM  refiMe  to  eUew 
ikeir  protestant  children  a  fitting  ■MaMBMOoeavilablfe  to  the 'foKnBe'oClb* 

Crent,<be  Urd  chanceUotOK  coaplaMt  may  aioke  aMh  Older  theMi*  W 
ahall  see  proper. 
/  Onr  law  hu  Ksdo  00  pratdsioB  10  yrotreat  tfaa  disitaberitiag  of 
(duidren  by  will  ^jleenng  vrery  asoa'a  property  ia  bis  *own  4ie-    [*4(Kt] 
paeal,  npoa  a  piiikiple  of  tilM«<r  in  ihw  as  y^M  ea  every  other 
adioii ;  thoBgfa  peThapa  it  had  nat  beaa  amiaa  U  the  parent  had  been  baoMl 
to  leave  then  at  least  a  «ecea*ary  snbeistHMie.     lodeeA,  atoong  persona  of 
ai^  mk  er  foiMne,  a  oompetntkce  is  wementlj  provided  lar  yaaager  chiU- 
nn,  ami  the  btdk  of  the  oMaM  aaldei  afiaa  tba  eUeat,  by  the  marriage-^ 
Htielea.  f  Heirs  alao,  and  children,  an  tavouniea  of  our  courts  of  jiietioe,| 
ead  ci«aM  be  diaiaharited  by  any  dnbiam  or  ainhignaus  word* ;  therebo*  I 
Bg  raqoirad  tbe  utmoK  cenwaKy  «f  thn  tastalar's  iMeatioss  to  take  atraf  / 
Mm  rigfat  of  an  bear  (f )  (fi).  j 

/  Frna  the  doty  of  maintenaiDa  we  RMy  easily  pass  to  disl)  ofgrtitMitMi, 
which  is  aiM  a  nittiin]  d«ly,  bdt  rstltor  pcrqaited  theft  ei^ineS  by  any 
nanic^Ml  Uwa :  naUiral  in  this  respect,  WQtkHV.  '^-  st"°gly  f5  .u*  A£.^ 
rather ^a'eCecirt&n  a  spar.  A  parent  wtiy  b;r  oiir  laws  ntaiiHain  and  up- 
Cm  his  children  in  their  l&wKuits,  without  bein^  guilty,  of  tt)e  l<Bg^  ctjjna 
qt-iwMwniQg  quarrels  (r).  A  parent  may  aUo  j*islif|t  an  assault  .Uil 
battery  in  defence  of  the  persona  of  hia  children  (<J  r^aay,  i^ere  a  man's 
saa  was  beaten  by  uotlier  boy.  and  the  father  want  near  a  lule  (o  find 
Un.  and  there  revenged  his  sob's  tjnarrel  by  beatiag  the  other  boy,  of 
wluch  heating  be  alisrwaida  uafoTtvaately  died,  it  was  not  held  to  be 
'      '    r  merely  if).     Suc^  indutgeaea  daea  the  law 


M  L»rtB.r«i»- 

(f )  I  La*.  I». 

ftl(n.i.«H. 

<M  Cut.  Jo«r>.  18  r«k.  UHtt.  ITU. 

(f)  1  Uaok.  P.  C.  IIL 

(,>  lAim-M.  l.e.JO. 

(r)Cro.JU.m.    IlIk<vk.Katt 

[S)  Ii  wu  nM  held  ih>l  ib*  i>u  entitled  w 

artiiiFiiil  nuoDiai  Is  dimhiI  hia  beini  diae- 
h<ril«].     3A,k.  &0.  fir     E.erThrrr\u. 

•nr  lwnu«  i>h*  wt  the  dauthter  of  ■  Jaw, 

k<I  i-MUK!  il»  onl«  did  i»t  ■>.!.  ihu  .h. 

rifht   le  InquJHi  bf  »bki  neiBi,  «id   yiidar 

Me  |MM-.«r  lilMir  to  hMoei*  ofauiMya  10 

tbamnnh. 

hu  aiiaMiibed  hi)  lillc.  he  msj  go  into  eijuitj 
In  nraofc  termt  dui  oF  tbe  vt-j  »hjcb  nuuH 

k*Mr  mplM  »nMrwitir>n  »i  tin  deriM  of 
Ul  inuwlor,  fcr  d>u«it  i*  fiivaured,  and  Ihii 

nb  .ppflM  »»U  w  ba.ntM.nl  -l*"'- 

ear  necaaaiuy  inpliCBlton,  lo  diaJDberil  an  Tbe  lii«  Uao fknxm  baqueaU  lo ehndnm, 

«  taw.    3  Vn.  IM.     II  Vea.  M.  and  in  prcfeTmeo  to  Mbcr  pemwa,  oa  ibe  mmuM 

M.M  aiiHetMd  in  H.  CMnr'i  Law  of  Dv  aftba  twey  dot*. 

■•nn.311.  Sat  (bo  dm«  of  iaiphad  raraaalL^w^a 

laditiaaralaartkaaMr<afei|aa*«lnm  will  br  kubaaHaat  oiainan  ud  bjrik  «f  t 

IhaHBtaM  bHoraTaa  iMiliand  tbcMMM  ekild.    t  T.  R.  49.  91.    4  H.  A  a  10 
Shnn  laefiMa  H  Ua  hroiic.  aad  will  allsw 
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an  orrmtMOHTs 

4iew  to  tU  titHty  «f  bsmn  niton,  atrf  tba  wotknifii  of  panaial  dbo> 

."  Tho  laat  dntr of  pinnn  to  thtrir  obaUns  is  Aat  or  giTiitg  ihani ■» 

/  tiwatUm  aniiaMe  to  tkeitHa.60lfitf1lltt'.  adttty  pointed  ouMi;  reanon,  anS 

of  far  ttie  greatest  impwtance  of  ^vy.j  For,  &i  PutTeodorf  vorf 

['491]    woil  observes  («),  fi  is  not  *euy  fo  imagine  or  allow,  Uut  a  paraBt 

has  confaired  anr  cansidoraU*  benefit  ugaon  his  child  by  bnnpM 

bim  inW  th«  world  j  if  n*  afterwards  entvol^  seg  loots  his  ciihnre  and 

education,  and  anffBra  him  to  grow  op  like  a  men  beast,  to  lead  a  life  tMo- 

less  to  others,  and  ahanwfbl  to  hiDMelf.     Y«t  the  rnnnicipal  laws  of  nMMt 

oonniries  aeem  to  be  defeettta  in  Ma  point,  by  not  constraining  the  parent 


to  bestow  a  proper  education  Upon  his  children.  Perhaps  they  tbot^  it 
puirishment  anoui^  to  .leave  the  paioM,  who  neglects  the  instruction  of 
nis  family,  to  labour  under  those  griefs  and  inconveniences  wfaicb  his  fami^. 


ninstmcted,  wOl  be  aoM  lo  brnyg  upon  him.  Our  laws,  though  their 
dofeets  in  this  panionlar  cannot  be  doiued,  have  in  <n)e  instance  made  a 
wiae  provision  for  breeding  up  the  rising  generation :  since  the  poor  and 
laborious  part  of  the  community,  when  paat  the  ^e  of  nurture,  are  taken 
Mt  of  the  hands  of  their  parents,  by  tiw  atatmea  for  apprenticing  poor 
children  (») ;  and  are  placed  out  t:^  the  public  in  aucb  a  manner,  as  m^ 
render  their  ^ilitiea,  in  their  aeveral  statioaa,  of  the  greatest  advantage  u 
the  comntonwealth.  The  rich,  indeed,  are  left  at  their  own  option,  wlw 
dter  they  will  breed  tip  their  cbildren  to  be  omamenta  or  disgraces  to  thnii 
^kmily  (7).  Yet  in  one  case,  that  of  Tohgion,  ihay  are  under  pecnlkr 
restrictions  ;  for  (x)  it  is  provided,  that  if  any  peraon  sends  aay  child  under 
Ms  government  beyond  the  seas,  either  to  prevnot  its  good  education  in 
England,  or  in  order  to  enter  into  or  reside  in  any  popish  college,  or  to  bo 
inatructed,  peranaded,  or  atcengtbened  in  the  popish  religion ;  in  mich  case, 
boeirfw  the  diaabilitiee  incurred  by  the  child  so  sent,  the  parent  or  persoD 
■ending,  shall  forfeit  lOOJ.,  which  (y)  shall  go  to  the  sole  use  and  benefit 
•f  him  that  shall  discover  the  offence.  And  (i)  if  any  parent,  or  other, 
•ball  aend  or  convey  any  person  beyond  sea,  to  enter  into,  or  be  residenl 
in,  or  trained  up  in,  any  priory,  abbey,  nunnery,  popi^  university,  c(Jle|;e, 
or  eehod,  or  house  of  jesmts,  or  priests,  or  in  any  privnte  popish 
['493]    family,  in  order  to  be  instructed,  persuaded,  or  confirmed  in  the  *po- 

Ch  religion,  or  shall  contribute  any  thing  towarda  their  naivlv* 
I  abrcMd  by  any  pretext  whatever,  the  person  both  sending  and 
sent  alkali  be  disabled  to  sue  in  law  or  equity,  or  to  be  executor  or  adminis- 
trator to  any  person,  or  to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any 
office  in  the  realm,  and  ehall  forfeit  all  hia  goods  and  chattels,  and  likewino 
all  his  real  estate  for  life  (8). 

f  3.  ThQ  jKJiofr  cdL  paraata  over  their  childiea  is  derived Jixua.tfae.i^inef 
conBideraiiun.tbeirduty:  this  authoritv  being  given  them,  partly  to  enable 
the  parent  more  eifectuolly  to  perform  his  duty,  and  partly  as  a  recompense 
4m-  his  care  and  trouble  in  the  faithful  discharge  of  it. j   And  tipon  this  acwe 

(■)  L.  orN.li.t.e.l,tia  »|B(M.llMdllW.  ULs.a 

(■|S«epu*«M.  U>«ULlCv.La.S. 

W)  Stu.  n^  I.e. 4,  ■^SJt. !.«.«. 

(7)  The  tmirtof  ehinnrrhu  jnndiaioB  feMinit  tha  Roau  Cwholir  nligiM.  wW  AdI 

tk  UiMs  i>u«.  MpMimllT  if  iIm  obiU  Im  >  Uki  uid  lubHiribe  Iba  aub  in|ciird  br  tea 

lwtun*inilcVrMle«oflba  fathn.     Smbwc*  Mania,  AsII b* Mhwel  to  Ab pMahiw n -ks 

MMd  10  V  M.  J.  ST.  MstaUi  rdwMd  M  u  tb  jnmatnt  r^mu. 

(•)  BTllMS10«a.lU.a.la.aapn^Bn- 
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OF  PES9<»48.  an 

te  nanieipri  Um  of  unM  nationi  hkre  given  ft  much  lurger  airthorilr 
to  the  puents  than  others,     Tbe  ancient  Roman  laws  g&ve  the  father  ■  / 
power  ol'  life  and  death  over  his  rfiildren  ;  upou  Uiifl  principle,  tbst  he  who  ] 
nre  had  tdso  the  power  of  taking   away  ^a).     But  the  rigour  of  theM  ' 
nws  was  softened  by  aubaeqnent  eoastituliona  ;  so  that  (£)  we  dci  a  fa-. ' 
ther  banished  t^  the  Emperor  Hadrian  for  Idlhng  bis  son,  though  be  IumI 
eominiued  a  very  heinoua  crime,  npon  this  maxim,  that  "potrui  paUMat 
n  pietate  dtbet,  non  tn  atrocitate,  comitltrt'     But  still  they  maintained  to 
the  last  a  very  large  and  absolute  authori^ :  for  a  son  could  not  acquire 
tny  property  of  his  own  duriof;  the  life  of  his  father ;  but  all  bis  acqni- 
iitiona  belonged  to  the  father,  or  U  least  the  profile  of  them,  for  hik  life  (c). 
/   The  power  of  a  parent  by  our  Eng^sb  Xyn  is  much  more  moderate  ; 
'  bat  still  ^ufKcient  to  keep  "the  child  in  prder  and  abedieiicei9].     He  may 
hwfully  corre'ctTLii^chilJ,  'Eeing  under  age,  ina  reasonable  mannef(i/);  mt 
this  is  Tor  ihe  Wiedt  of  Hia  educaiion.y  The  consent  or  concurrence  of  the 
pwrant  to  the  marriage  of  his  child  under  age,  was  also  dirtettd  by  our  an-    ' 
eiont  law  to  be  obtained :  but  now  it  is  absolutely  ntcMsary,  for  without  il 
dM  contract  is  'roid(e)  (10).     And  this  alse  is  another  means, 
which  the  law  baa  put  into  the  parent's  hands,  in  'order  the  bet-    [*4$3] 
ter  to  discharge  his  duty ;  first,  a(  protecting  his  children  from  the 
auree  of  artful  and  designing  petsons ;  and,  next,  of  settling  them  pn»- 
porly  in  life,  by  preventing  the  ill  consecjuenceB  of  too  early  and  precipi- 
tate rnkTrisges.     A  father  has  no  other  power  over  hie  son's  eatatt  thafl  as 
bin  buatee  or  guardian  ;  for  though  he  may  receive  the  profits  during  the 
child's  minority,  yet  he  must  account  for  them  when  becomesof  age(tl). 
He  may  indeed  hare  'he  benefit  of  his  children's  labour  while  they  live 
with  him,  and  ara  maintained  by  him  ;  hot  this  is  no  more  than  he  is  en 
tided  to  from  his  apprentices  or  servsnts.     Xl'e_legB|^£ower  of  a' father,— 
hir^  niother,  as  snch,  is  entitled  to  no  power,  but  only  to  reverence  sod 
si  ;f  the  power  of  a  father,  I  say,  over  the  persons  of  his  children 


qeaaes  at  the  age  of  twenty-one :  for  they  are  then  enfranchised  by  arriving 
myosin  of  discroiion,  or  that  parint  wUch  the  law  has  eHioblished,  as  some 
»i(pnt  nffcuHnarily  be  established,  when  the  empire  of  the  father,  or  other 
IP'rifi""!  lf'i''fr*  pi"''''  to  the  empire  of  reason,  i  ^et,  till  that  age  arrives, 

(a)  17.  «.  I.  II.    CM.  S,  47, 10.  m  \  n>wk.  F.  C.  IM. 

(*|  »y.  «,*,»■  Maut.NCsa.ll.G.11. 

trt  !-.<.»,■.. I.         

(9)  At  law  the  fslh«r  hi*  nfUnM  Uurd  pn-  ttniifk  nniing.  tin  muTiagi  ii  itM  tb«mlsf« 

fDo*  Ihs  riifht  Ut  iha  eislalf  and  ponaHion  void  or  (oiilaUe.     The  fompr  I'w  oflen  nri* 

•Thia  inriniaon.and  thtcounofkinf:'!  bcooh  linaied  much  oil,  pvticularlr  ■ffectiag  tbi 

■UDHit  dinctly  eontiut  it.     S  Baat,  311.     10  pnaamad  wifa. 

Tm.  J.  SS.  9.     And,  at  comBoa  law,  U  waa  (11)  When  children   havs   (tmaaa  iD(U> 

so  offeocv  U  uke  a  child  ftuai  hi>  fatfaai')  pendaal  of  IheirpHrenU.  WIThiiilowdei^lar^ 

KMaeaauin.     AnJrawa,  313.     And  child-Maal-  ad.  thai  ti  wai  the  prsetlce  in  chanerrr  m  N- 

tmt  <•  ■"  offenca  now  ptiBiibaU*  hjt  alaUia  far  it  U  the  mailer,  to  inquire  whrlher  ihe  pa' 

M  GeoL  IlLc.  JOl.     A  court  of  equiifcontroli  lenla  wereorabtlilf  lomiinlnin  ihe  children ; 

a>naafliriaipni[>erl)',«aheingincoDaum  hahiti  nainlnanM,     Sec  per  Le  BUnc.  J.     4  F^at, 

(f  dninkcjinoi  or  blaaphamy,  or  a1ianiplini{  84.  S.     And  this  piariirc  did  not  nij  where  a 

,(o  mialrad  him  in   nutten  of  raligtoD,  or  lo  nainteninRa  waa  ditccilj  giren  by  ihe  will, 

take  him  iinpn>perlj  nui  of  Ihe  kingdom^  and  onleu  in  eaart  where  it  waa  gmen  to  lh<i  fi- 

the  falhet  nuij  l«  cnmpellad  lopTe  aeeiiiily  ther;  under  which  tiircamiianPr  il  wiu  a  la. 

(n  Uwaa  eaaei.     ID  Vea.  J.  M.  (11.     Sea  13  gaov  to  him.     1  Bid.  38a     And  an  allnBBDOa 

Jobaa.  R-  418,  will  ba  made  br  Iheir  mainiRnance  and  «do- 

<I0)  The  aul.  36  G.  II.  o.  33,  it  repmitad  catku  br  the  lime  paat,  lince  Ihe  death  of  lb* 

Iw  auL  3  Q.  IV.  «.  TJ>.     Br  the  prearnl  mar-  latlatot,  and  for  the  time  lo  come,  uoiil  Ihn 

yia«e  ae!.  rii.  atat.  4  G.  IT.  o.  7B,  4  ISi  aodi  aUain  Ibe  a|*  of  twaaiT.oiie.     fl  Vea.jBiL4ifc 

*T^"l.        "  aa 
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JIM  OF  31GE  UflHT« 

\j^  «BV»re  of  ths  fi^er  cootinuM  wt^jJtex  bi>  dwih ;  fa  ba  in^  ^ 

l)id  will  spi>oitU  §  m|H^i»a  lo  bis  £luldreii.j  He  may  alao  oeleg^  {lUt 

sf  bia  parenul  luitaohty,  dutipg  bis  llCe,  to  U»  tutor  or  ■cboolnuiBtei  of 

hHcbiU;  wbois  tben  ialoeo  par«ui*,  vul  hat  sucb  a  ponioD  of  the  pow«i 

of  tbe  puenX  commilted  to  bit  cbwga,  w.  ibat  of  rwtraint  and  correciioa, 

ta  ma-y  b»  neoasBuy  to  awwer  Ihe  pu^oaea  for  which  hfi  is  employed  (12). 

r    3.  The  i/uiuf  of  cbildran  to  their  p^iei^ta  aiioe  Eroma  j[>iiaciple  of  natunl 

I  ^laCce  aad  r$tfit>i£iBn.     For  lo  ihosa  who  ^&ve  ut  existence  we  naUiriUJ^ 

owe  aubJectioD  and  oE^Iaace  durine  oivjijjioritf ,  and  honour  «ja3|'fe?ff- 

:   teocis  ever  aflef  ijtbey  who  proiectM  tKe  we«^ew  of  bur  infancy  are«»> 

:    lalei  tooiir  prolteiion  io  the iafiimiw of  their  age;  they  itha  by  atwi^ 

'  Q«ic«  and  oducaiioa  ha««  Aoabkd  tbeir  ofiapring  to  proapar,  ought  in  re- 

I  Mun  10  be  auppocted  by  thxi  ofl«pring,  in  case  Ibi^  alaod  in  need  of  aaaiat- 

1  soce.    Upon  thia  priaciple  proceed  all  the  dutua  of  children  to  tbeir 

parents  which  are  enjoined  by  pacitive  laws. )  And  the  AUw 

I   [*^4]    Bian  laws  (/)  carried  *thia  priocijile  into  practice  with  a  acrmui- 

loua  kind  <u  uicely :  obligiiig  all  childr«n  ta  provide  for  tbeir  father 

when  fallen  inio  poreny ;  with  aa  exception  lo  apuriooa  children,  tu  thoao 

wboae  cbaaii^  bad  bora  proaliiuted  by  consant  of  the  father,  and  to  ihoaa 

whom  he  had  not  put  in  any  way  of  gaiaing  a  livalihood.    The  legiala- 

twA,  a»ya  Bama  Monlaaquieu  Ig),  coiuider^  that  In  the  iirat  caaa  tha 

GWibwr,  bew^l  nncarUin.  bad  Tendered  tbe  natural  obligation  pncariou*  ; 

tbsC  in  the  aecond  caae  he  bad  aullisd  the  life  be  bad  given,  and  done  bia 

iiUldtM  the  peatoat  of  usuries,  in  depriving  them  of  iheir  reputation  j  and 

thati  in  iIm  tUrd  caaei  be  bad  randared  their  life,  so  far  as  in  him  lay,  an 

JMHipfMnaUa  hurthan,  by  funoahing  them  with  no  meanaof  subaiaienca. 

Our  lawa  agree  with  tboaa  of  Athena  wiUi  regard  to  tbe  firat  onlj  of 
ibMO  particuwa,  the  case  of  spudoua  issue.  In  Uie  other  caaos'l^lajgr  1 
teoB  not  hold  tba  tie  «f  naiura  to  ha  dinadved  by  any  niisbehaTiourof  i£a 
p^ent ;  and  iberefpre  a  child  is  equally  juati^able  in  defend  mgihejienoD 
or  matotaining  the  cause  or  suit,  of  a  bad  jwrent,  as  a  good  one  pand  ia 
Equally -compellalile  Ci}i  if  itf  SldGcimt  abiilty>  to  auimaiB  apt]  provl^lw  . 
a^ii:hed  and  uunatiual.  pragenitor,  as  f«  one  wbo  has  abeva  tba.gESif'. 
oat  tendemeas  amd  pMOHtal  piety  {13). J 

,  11.  We  are  next  to  consider  the  case  of  illeffitiniate  children,  or  baa- 
-' tarda  ;  with  regard  to  whom  let  as  inquire,  1,  Who  are  bastarda.  S.  Tha 
'  legal  duties  of  the  parents  towards  a  bastard  child.  3.  The  ri^ts  and  in- 
eapaoliea  attending  such  bastard  cbildran. 

f  l_y^ho  are  bastards.  A  bastard,  by  our  Esgliab  laws,  is. .one  jbaUB 
'  not  only  begotten,  but  hpra,  out  of  lawful  matrimonyy  Tbe  civil  and 
canon  laws  do  not  allow  a  child  lo  renaiA  a  baMaxd,  if  the  parents  alter*. 
wards  intermarry  (t) :  and  herein  tbey  di£er  most  moieriaUy  lioni  gajai^' 

(/)  tMlwn  AnUq.b.4,cUi.  »)  SUI.  U  BH.  e.  1.  ^^ 

If )  Sp.  L.  b.  W,  c  S.  ii)  ltU.\,l%\i.    Snnt.Li,«.IT,&l 

<IZ)  Thii  power  riuM  be  WaMnial'r  eier-     in  thi  cu«  tpeeificd,  bne  power  lo  riunia* 
'iwd.ud  an  ■chonlmuiar  ihoaldreel  himself    tlie  fiiiher  or  molhei.      See  Mat  BBO.  IIL  e. 


M  lilari]'  uxdcninwUrebatUteDuntco-eilen-  139.  6  1. 

anly  KJih  tbe  paienl,  howioarer  itie   uifsnt        (13)  Wlietu>i  •  gnuxKiuiu  iv  rumw-umDa 

«aliai(MDt  Buaht  ippur  to  ki*e  deMrred  it.  In   rcItcTe  ui    indigent    mndrither,  W  Ml 

DeieiUKW  of  |iannta!  power  Bi»j  not  eiland  been  drtemiined  :  Lord  Holt  bein|  of  opiniiM 

a  apprenlieiiig  ■  ehilil  without  his  consent,  3  thai  be  ii  i  in  Bum,  it  is  aliefed  Ihit  b  is  not 

9  «  A.  AM.     Bui  under  some  pronsiist  The  statute  is  uabifuoutlj  worded;  bul  Ht 

Wimi  in  ibr  »or  laws,iiMciBlrstes  haro  tba  Christian  appear*  to  hafl  iklM^LoidBott 

Mwer  ct  tundinff  duldrea  aiwraiitiosa  -  and,  tk«  beltai  ajiuiiaa. 
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Khich.  jdiQiiffa.  not  w  ■friet  m  to  iinim  thit.the  j^iId..9MI.!>9 
tytte*.  *yet  miJw  it  jtn  iadiapenaahli  oppdiiioif,  to  nalw  it    ['45i 

!^D^^[j&f..4  shall  lwxienk.ff<«TjHMssai^L/  'A'xi  <i>» 

K«BOv  Of  our  Enj^liab  law  ia  Mxtiy  mucttsupanor  tp  that  of  xhe  it«r 
PWD,  a  wfl  consider  th«  ftritHapftt  esd  ftnd  dwiga  of  A*i»UwliinK  ikv 
CDHtTBot  of  EnsiTUige,  ukea  in  »  Aivil  lij^  slwIracMdfy  from  ftny  religioiw 
new,  jvhich  hu  no^ng  to  do  wiih  th>'  legiliBWcy  «r  Ukgiunwcj'  of  the 
lEW4^n-  Tbe  awia  end  «wl  desipt  4i  wwinuifc,  i^MBfivm,  being  m  «»• 
(ertain  <ud  £|c  «paa  floiwe  gbiumi  [N«awi,.t*  ww* tht  owe,  the  poteelwi, 
t)ie  9iaiii|enance>  ftnd  the  educatioD  of  tbv  ekiiinn  should  belong :  thii  and 
ie,  undoubtedly^  bettv  »niwpr**d  hf  legiliw  ^ng  »U  imue  bent  after  w«41e«k, 
;h9ii  t>7  A»giUsi»tHig  ejl  iseup  of  tb»  (••»■>  ^wftMrewo  bom  beCare  mat' 
lock,  ae  as  w#d]eck  ftHerwi^de  «bsumi  :  I,  Keeoun*  of  the  T«ry  great  an- 
(sut»iBty  thnrs  will  geneivUy  be,  in  tjM  proof  jikat  the  iaeiM  was  mHy 
begoue*  by  ib^  aai»e  roan ;  wherea*,  by  oonfining  tihM  proof  to  the  birth, 
•nd  not  10  tb*  begetting,  our  Uw  hae  rondered  it  perfectly  eertain  what 
9^)^  i>  iegUJowitt,  and  wh*  is  (»  take  care  of  rfas  cUld.  Z.  fiecaitee  by 
i)t»  Rosun  law  a  child  ^way  be  oontinued  a  hnslud,  er  made  legititnaU, 
•t  the  Of tioo  of  the  father  and  motlier,  by  s  oMriisge  aa  fott  faeto ;  then- 
\j  f^eowg  »  dMW  to  wany  fraiala  aad  panialitiM,  which  by  our  law  an 
{Hwrented.  3.  B^caiwe  I7  thoae  bwe  a  man  nay  romai)!  a  bastard  till 
forty  years  of  age,  and  then  become  legitimate,  by  the  BubssqueBt  mun- 
agp  of  hie  p*i«Wa  1  wfasfeby  ike  Rqia  end  of  nurnaoe,  the  protection  of 
infante,  ia  Wtaily  friulrMod.  4.  Becaau  «his  rule  of  the  Koman  law  a4- 
Vito  or  90  Jii»la|i«ni  w  »  tha  lime  or  numbu-  of  basMi^  ao  to  be  lagM- 
Wriad  i  lw(  •  iemm  of  theoa  asajr,  nwaiy  yeara  after  their  terth,  by  the 
■wbeetyiottf  mmage  af  ibair  parenia,  be  adaMtted  fo  all  tbe  privile^s  of 

.  lagiiiwaM  cbildren-  This  ia  idaaaly  a  grast  diaGoaagemaBt  u  the  matri- 
Moi>U)  atata ;  (o  wfafoh  oa»  mau  iijifaroent  ia  usually  itot  only  the  dasira 
ftf  hnving  t^ljren,  bin  also  iIm  dasiie  of  pncreating  lawful  Attn.  W  hers- 
«*  ow  Gewetltuli«ns  gitard  against  thta  iadeeancy,  anil  at  the  snm  tinw 
9««  sttfii«ieti|  allewBKca  to  the  fraihiee  of  human  nMtu».  For,  if  a  duld 
be  begotten  while  the  pvwta  are  wngls,  and  ihey  will  aodaaraur 
la  make  an  aariy  repsraiipn  for  the  stfence,  by  'marrying  within  s  [*496] 
few  months  aAw,  aur  l&w  ia  se  indulgent  aa  not  to  baaiardise  the 
child,  if  it  be  bont,  though  not  begottep,  in  lawful  wedlock  (  for  this  is  an 
iaodeM  that  ean  happen  but  once,  since  all  future  children  will  he  begot- 
ten, as  well  as  born,  within  the  rules  of  honour  and  civil  society.  Upon 
leasans  like  these  we  may  sappose  thn  peers  to  have  acted  at  the  parlia- 
ment of  Merwn,  when  they  refused  to  emct  thM  chtldten  horn  before 

■  narriage  should  be  eateera»d  legitimaia  {i). 
f  From  what  Ii:i»  boen  said,  it  appears,  thai  all  children  born  before  nui- 
IrJmony  are  butaids  by  our  law  1  aiul  se  it  ia  of  all  obildren  boni.AO  long 
^ter  the  deat|h_  Qf  the  husband,  that,  by  the  usual  course  of  gesttilion,  they 
Sfiuld  nq^be  begotten  Jiy  hiii).j|  Qui,  th  (  being  «  ntatter  of  some  uncer 
tain^,  the  Uw  ie  not  exact  oe  to  a  few  diys  (f)  {14}.     And  (bis  gives  qc- 

>J  RugmnM  tm*ii  .pitci^  mugtalH,  W  n*     AmgUm  fwlvt.  A*  twUTpr  wItUIr  OM  if  nMr 
, .._^. -.._.^       !_._      ---  BJll^n.iii.c.t,     Sh  Ih*  UitnaJN 


(14)  'f'h#  foUowinf  inbrBMian  (ram  Or.  Bin*  cileiulir  nwniki,  but  then  j)  ve 
HBDlar  will  b*  fcund  is  Han.ft  B.  Co.  lit.  DKnilTii<liiraRn»i>fan>i.iwi),orthrM 
mi»><-l.  Tkeuwul  {wiu^af  IMtBtioBii    3.  AeluldiiMiibtborakliM.ivnirlii 
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376  OF  tHE  RIGHTS 

caaioii  lo  a  proceeding  at  common  Ikw,  where  &  widow  is  Bnapecled  10 
feiirii  hArseir  wjth  child,  in  order  to  produce  a  supposititious  heir  lo  the 
estate  :  an  attempt  which  the  rigoor  of  the  Gothic  consiitiitions  esteemed 
equivalent  to  the  niost  atrocious  thefl,  and  Anvfbre  punished  with  death  (n). 
In  this  ca«e,  with  ua,  the  heir  preauniptiTe  mav  havy  ^  wr^f  de  la 


tpiciendo  to  eiamlne  i-tj^^^  ■>■«  ha  i^^.  '^'MJ,  or  i"^f"l  (IS) ;  and,  if  she 
R,tol[eephe7un5erproperTeBirBinttill  deliveredV  which  ia  entirely  con- 
'form&blo  lo  tlie  practice  of  the  civil  law  (o) :  but,  if  the  widow  be,  upon  due 
examination,  fonnd  not  pregnant,  ihepmumptive  heir  shall  foe  admitted  to 
the  inheritance,  though  liahle  to  lose  it  again,  on  the  biith  of  a  child  with- 
in forty  weehs  IWim  the  death  of  a  husband  [p).  But,  if  a  man  dies,  and 
his  widow  soon  after  marries  agtdn,  and  a  rliild  ii  bom  within  ^ch  i 
lime,  as  that  by  the  course  of  neture  it  might  have  been'^e  child 
["457]  of  either  'husband ;  in  this  case  he  la  said  to  be  more  than  ordi- 
narily legitimate ;  for  be  may,  when  he  arrives  to  years  of  di8<»«- 
tion,  choose  which  of  the  fathers-he  pleases  (^ ).  To  prevent  dtis,  among 
other  inconveniences,  the  civil  law  orduned  that  no  widow  should  mnrry 
.infra  annum  luetaa  (r),  a  rats  whiah  obtuned  so  eariy  as  the  reign  of  A<t- 
nstus  [f ],  if  not  of  ROmulns :  and  the  same  constitution  was  probably 
banded  down  to  our  early  anoeators  from  (he  Kotnana,  during  their  stay  in 
(bis  island  ;  for  we  find  it  eataldidied  oader  the  Sason  and  Danish  gcK 
remments  {t). 

f    As  basurds  may  he  bom  before  die  eeverttm  or  marriage  state  is  be- 

'  gtm,  or  aPdr  ti  is  determined,  so  also  children  bom  during  wedlock  ntny  in 

.'  some  circumstances  be  bastards.    As  if  the  husband  be  out  of  the  king- 

'  dom  of  England,  or,  as  the  law  Mmewhat  kxwely^hrases  it,  Mrira  ^voAmp 

marid  (u],  for  above  nine  months,  so  that' no  access  to  his  wife  can  be  pre- 

'    anmed,  her  issue  during  that  period  shall  be  bastards  (v).    Bnt,  generally, 

during  the  coverture,  access  of  the  hnsbamd  shall  be  presumed,  unless  the 

contrary  can  be  shewn  (to) ;  which  is  such  a  negative  as  can  only  be 

proved  by  shewing  him  to  he  elsewhere:  for  die  general  rule  is,  emnMrnitwr 

fTO  Ugi^mationt  (x)  (10).     In  a  divorce,  a  mcnsa  «l  than  (y),  if  the  wife 

OtU,  fkM.  r.  ST. 


0.  Utt.  H4. 

I  Hik  in.  IP. 
i>ner.ai.--ittipr 


Ml  Co.  Lilt.S.BncI.(.l,&tS.  (>)  fiM  a 

I»)  fV.H,lif.4.f>n-IM.  L.LEilub.  AD.  JKB.    L.L.Cmimt,c 

If}  Brilwn.c.M,riv.  MS.  (■)  ^  WHIioat  Uw  (gw  ht- ■ 

{rij}^  i. ».  a— "WhhtB  ih*  j*B  M 

(il  But  Uit  jm  mi  Uwn  aalj  (<■ 

UiRi  montbii  but  we  us  none  boni  with  pew-  (19)  Tbe  writ  U  |r«iud  Dotcnl;  Mas  bur 

>n  of  coming  lo  miDhood.  or  of  being  nircd,  atUw,  hul  ton  dEiim  foi  iifit,  u  inUtl,  ot  is 

bafon  HTBO  dlmdii  mcinth*.  or  Mar  tbml  fee ;  ami  wbe'lier  hia  intcml  ir  imnediale  0( 

time ;  M  lii  moaihi  it  eaoDot  be.     3.  I  Wis  ecniinferL     Sea  4  Bra.  M.     For  ibe  praatei 

known  a  woman  bear  a  lirinf  child,  in  a  pet-  ingauoderttiimwrti.iH  SP.  Ww.iSL     And 

feet);  naliinl  vny.  fbuneen  dajt  laler  Utan  in  iintehj't  Rpnon  of  AiKough'a  ciuir,  lb* 

UDacalendaimonUui  and  balif n  two  woBas  aama  ia  3  P.  WmB.S9l,  a  cue  of  panond 

lo  kaie  been  delifand  of  ■  coild  allTa,  in  a  aatate  ia  oiMd.     The  wtil  dir*cw,  ttuU.  in  lb* 

natural  waj,  ahore  ten  calendar  nionth*  Train  rieacnce  of  knigbu  and  Hoown,  the  femak 

ilta  hoar  of  conception.   Baa  furthar  Runioflen  (ncUri  ^  uhtrrm  a  Mnom  ;  the  pmumci 

•n  EjactmaDta.  1  ed.  naciaaitT  of  iha  oaia  di^ienaing  ai  onoa  wilk 

In  a  eaae  whrra  the  wife  woa  a  lewd  wooun,  eominan  deaeDc;  and  wilh  rMpeoiful  debrene* 

and  aba  wai  deliTerfil  nfa  (Aid  fonj  waaka  to  a«. 

and  ten  daya  after  iha  death  of  Ibe  bualiand.it  {It)  Fonserlj.  when  Ibe  biubond  wa« lidtf 

waa held legitimaui.     Hale'iHSS.     Slarll.on  within  the   kingdom,  acoeaa  wa*  preninef 

Erid.  part  4.321,  n.  a.     So  wban  tba  obiid  nnleaa  atrici  pnoTiaaB  adduoed  tkaiiW  tu*> 

*■*  bom  rortjr  weaka  and  elefeo  dna  after  bead  and  wife  were  >ll  the  itma  living  ai*  din 

tbe  daalh  of  Iha  lim  huahud.      18  Rich.  IL  twca  fraai  Mah  other ;  but  naw,  the  legitiiM 

Ba^aaHSb.   Cra.Jac.Ml.   GodlkSai.  Bca  er  ot  iDefitimaer  «r  the  diild  of  a  mn  ried  «»■ 

sIm  3  Slra.  eSS.    BoU.  Ab  368.  nan,  litug  h  ■  nowrioua  Hue  «(  adiltttT 
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bmda  rliildmi,  th^  an  butuda ;  for  the  law  will  presntie  tlis  husbanl   ' 
■nd  wir«  conformable  to  th«  sentence  or  separstion,  uiilesa  acceas  be  prov- 
ed ;  but,  in  a  voluntarjr  aeparation  by  agreement,  the  law  will  Huppoe^ 
access,  unless  the  negative  be  shewn  (•).     So  siso,  if  there  is  an  apparent 
impossibility  of  procreation   on  the  part  of  the   husband,  aa  if  he  be  only 
eight  years  old,  or  the  like,  there  the  isave  of  the  wife  shall  be  bastards  (a). 
Likewise,  in  case  of  divorce  in  the  spiritual  court,  q  oinculo  nta'rimonit  (£),. 
alt  the  issue  bomduring  the  coTerture  are  bastards  (c) ;  because 
ftirh  divorce  is  always  upon  'some  cause,  that  rendered  the  mar-    [*458] 
nage  unlawful  and  null  from  the  beginning. 
/    2.  |.^t  im  nm^  spe  the  duty  of  parents  to  their  bastard  children,  bj  our 
law  ;  which  is  jinncipatty  that  of   maintenance.  / ^For," ilioiigfi'  1)aa(Brda 
are'W  foolTeJ  upon'  as  childreri  to  any  civil  purposes",  yet  the  tiea'oT nature, 
at  wbtcn  main'ienance Ts  one,  are  not  so  easily,4''solvfiiJand  they  hold 
indeed  aa  to  many  other  intentioas  ;  as,  particularly,  that  a  man  shall  not 
marry  his  bastard  sinter  or  daughter  (d).     The  ctril  law,  therefore,  when 
it  denied  maintenance  to  baatards  Mgotten  under  certain  atrocious  circum- 
stances (a),  was  neither  consonant  to  nature  nor  reason,  however  profligate 
and  wicked  the  parenta  nrigfatjmtly  be  estMmed. 
[      The  method  in  which  the   Engluh  law  provides  maintenance  for  them  ,' 
/  is  aa  follows  (/ ).*^  When  a  wonao  is  delivered,  or  declares  herself  with ' 
.'  child,  of  a  basurd,  and  will  by  oath  before  a  jnatice  of  peace  charge  any 
I  person  as  having  got  her  with  child,  the  juaUce  shal)  cause  such  person 
<  to  be  apprehended,  and  commit  htm  till  he  gtvea  security,  either  to  main- 
I  lain  the  child,  or  appear  at  the  next  quarter  sessions  to  dispute  and  uy 
;   the  fact.     Bat  if  the  woman  dies,  or  is  married  before  delivery,  or  miscar- 
'    me,  or  proves  not  to  have  been  with  child,  the  person  shall  be  dischar^-  . 

ed  (17) :  otherwise  the  sessions,  or  two  justices  out  of  sessions,  upon  on- 

'.  ginal  application  to  tbam,  may  take  order  for  the  keeping  of  the  bastard, 

'  by  charging  the  mother  or  the  reputed  father  with  the  payment  of  money 

i  or  other  sustentuion  for  that  purpose.     And  if  such  putative  father,  or 

lewd  mother,  nni  away  from  the  parish,  the  overseers,  by  direction  of  two 

justices,  may  seize  their  rents,  ^oods,  and  chattels,  in  order  to  bring  up  the 

'   aaid  bastard  child.     Yet  such  la  the  humanity  of  our  laws,  that  no  woiBan 

'    cm  be  compulsively  questioned  concerning  the  father  of  her  child  till  one 

month  sl^r  her  delivery ;  which  indulgence  is,  however,  very  frequently  a 

hardship  npon  puiahes,  by  giving  the  pnnBte  opportunity  to  esoape  (18). 

ri)  Salk,  in.  (A  Lord  Itarni.  K.    Comb.  US. 

(I) -Promtbebondiidmnlm*.''  t/}  Sul.  19  Elli.c.  1.7  Jmc.  I.c  4.  ICn.  I.c 

I-}  rtUtX.  *■    llndHCu.It.c.  la    Tawt.n.e.11. 

Bsdn  all  iha  clrCBtnsunMi,  ii  ■  quaatiBa  lor  nate  ;  twi  llw  ooiirt  Mid  Ihit  ihe  eau  irhBra 

a  ytij  lo  daunnin*.     4  T.  E.  SH.  and  S5I.  IhapaiMla  harainamadaonoanilyUforatba 

Aid  whan  ibe  hnahaul  ia  Iha  apaiaa  of  natiHe  bint  of  iha  abiM  that  it  oonlrl  not  hara  boan 

BMaoi  tuiTa  hatn  tba  fkllwrsf hia  wifa'i  alulii,  bacMlan  in  wcillack,  it  (lanih  upon  ila  own 

tha  ohild  ia  b;  taw  MBaiilamd  ■  butid  ;  and  paioHar  araomt,  llw  ahiM  in  thai  e«a  ia  (of  i- 

tuH  EUealiaaancIt   Hid,  that  wraimitinaii  tuaalad  hf  '!>■  ra«a(ai(ion  of  Uw  huaband,  6 

iriu«h  abew  a  nMaral  impaaubiltqr  that  Ifca  EaM,  IMi  and  aa  to  prnof  of  haalaidy,  a»j 

bnabwid  wmM  be  tha  fetlwroT  lb«  daU  of  8Hifc.MErMi.pMt4.3ITtoZ2a. 

wtiii*  the  wir*  ia  Minirad.  whMWr  mm^  Saa  pMa  13.  p.  4M.  and  3  B.  S.  148,  to. 


rnn  hn  beiai  aadai  tks  ag*  of  paiwnr,or    IftbooUUiantbara: 
fraa  hia  labouriaa  nnder  diaaliilit;  oceaaiMad    d  il1«||hiiaalr,  they 


ounai  nnder  diaaliilitf  aceanoMd  ed  il1e||hiiaalr,  they  are  ro  *  limitad  aitant 
K£m£)r,«r  fronlhalraflhaf  tina  MSMUsaa  Id  the  rale  oentioMri  in  tha  Uiu 
'-•-'-      «  gnoadaoa  wbiak        (IT)  Or  he  allall  be  itiaehnTied.  if  llie  jn>- 

_...■..._._.         ■aa»a«io«»,tipon  heariag  all  A* cu 

■(  of  the  eaie.  ahall  be  of  ^mua 


haahasd  ludonly  Meaaiona  famleht  hebi*    tlMlba  la  nM  Ihe  fctharof  iheoli 
tMbiith  c^aeUd.il  itm  Md  teWJIagiri'        (IS)  In  tlia  taeliniaal  •laatiaai 
m  Sn  Bur.  >.  (an  at  iba  b4  of  Uia  VeL  B.  t. 
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f^-IS9]  *3,  I  jtrocfeed  next  to  Ae  rights  and  iDca^Kci^ea  wTiich  ajjlpef 
Jwn  to  a  Baaiarf.  j,TTie  lighu  are  very  few,  Iwing  onlj^euc'B 
^gj^  qan  ar^uire^^ttit 'tie  can  {nhcril  'rtothlng^  being  looked" uport  as  tKe' 
Mm  of  nobody  ;  ai^'sbmetinies  ca1te3]^iuf  nultius,  aomeiiraes  ^iuspoputi 
fg)  (79).y  Yet  he  may  gain  a  slmame  by  reputation  (h],  tboiig1!i''1ie  nai' 
iM>ne  by  infieritance  (30).  V  All  other  children  baVe  tlietr  priidary  seulemeiil 
in  their  Tather's  poiiah ;  but  a  bastard  in  the  parish  where  bom,  for  he  hath 
DO  Tather  (t).  However;  in  tfaae  of  fi^ud,  as  if  a  «oinan  be  aent  either  by 
order  ofjusticea,  or  comes  to  beg  as  a  vagrant,  to  a  pariali  where  ahe  does 
not  belong  to,  and  drops  her  )»stard  there,  the  bastard  shall,  in  the  first 
ease,  be  leltled  ia  the  pariah  from  whence  she  was  illegally  removed  [j) ; 
or,  in  the  latter  case,  in  the  mother's  own  pariah,  If  tlie  itiofher  be  appre* 
bonded  for  her  Tmeniicy  (k).     Baatorda  also  bom  in  any  licensed  hospital 

(()  nn.  A  fc,  £.  (.  M  liylUd-W- 

9l  Uo.Lnt  >  !ti  ■t>Ln«M.tL«.« 

lawa  will  be  finiDd  tba  mwa  ooeurring  u  to  |iring  *  rtiMcilf  to  uke  b;  tlul  nuw  BumljF 

ttn  right  of  ouMaJy.  <rtwA«r  it  buii-tha  fc-  ^  »  aa«tirt|««a.  aw  tittUU  ly  chiaot' 

Ihcr  or  in  Iha  motlwr  of  Ihe  hutai^    And  lb*  loadrad  ;  tlMnfa*  »  U^isJ  ctnaM  «kiB  • 

ri(hl  of  Ih*  molher  to  (aeh  oulnlj  wieDi*  iluire  Mdcr  •  ^TU*  10  daUm  fsnanHj, 

tteornlied    utd    etUAUOiad.    S  Ettl,  HI.  lliDinh  the  wtll  «u  ithinrtii  hiifinurln  in- 

Sc«al>alB:>D*P.  N.  K.I«iTEut,5l9.  plkntei,  S  Vn.  SM  ud  Ma  1  r*ii.  &  B.  <M 


of  cilhwhtWronDMlMrto    MB.    S  ¥■%«!.     L  HmMos,  «0.     H.  ChM- 
inder  us  doei  not     It'i  Lair  of  Dne* nt*.  K 
qnnf  by  t^  lot*     ItUrnsie  etiKd  nlltleif-  la 


riage  of  a   butMd  under   acs  doei  not  If'a  Lair  of  Deief nt*.  SS.  3( ; 

'  !•  iw«pfeaaly  Mignnf  by  lb    "  "'  '■'    -  -   -■-" '    ---■-■- 
laaaiiipi  ifl  4  uid  haao*  •iliwr  bannat 

llC^ 

(IS)  Bat  thau^h  be  ii  oonatdmeil  fttM  atd-  Amarst  rortnMaidaoaaMt  lakatill  Ibtjpss- 

'liaa  mrith   reapect  la  inharituca'  ancl  aucoea-  a  Dame  tn>  Tcputalion.     I  Iiut.  3.  b.     6  Co. 

Item.  nt)*to  KaTit<e«deS.«4]«n«ih0illenU-  «t    1  E>:  Vma:  SS>.    It  Vea.  S28.    I  Her. 

trDftinincaattoui'Connarieaia-intitMA  ISI.     IS  7m.  aSS;  fL  CUNJ'a  LsWof  Of 

"Safarulcaataaconcenailia'putilic  tOf-  •eenU.SO.tt). 
port  nr  ■  child.  U  ia  davioad  a  hulaH  bj,  I         Thouib  kliaMiKl  raarbeanpuipd  ana,  tM 

B.  8.  eti,  nliFn  tke  Miitwnd  of  the   nuthat  bviintxattslta  eab  lltrirhedimainaldnaUaa 

(wwinnea  out  of  the  atate  be  awliole  Tear  of  Uood  an  tMcM  ba;  tM>«L     D^er,  37C 

pr«'1oua  ta  tbe  birth,  aeparala  freni  tba  no-  Vat  on  an  aviate  othevwiae  effectually  jiaaaad, 

ttm,  ami  (ha  during  ^i  tlna  coBiinuea  to  an  ettataraajben*  Wtoll decland U  a  baatard- 

naije tn  ihia  itai« :  or  wbandM  matHar  Bad  baial  n«eSaB;arataaffici*iHlf  dneribcd.  aaw 

her  hiHhand  an  aapamad  by  a  deoree  of  >  anolMi  penoa  1  bat  whete  the  dm   will  bM 

eOmiiriant  eoart."  ariae  but  in  coniidtonlion  of  M«h1,  if  deriied 

(30)  K  Laaterd'  hhTiBf  ■otlm'  a  ■■n«'b)r  (Iroagh  any  bat  ttut  puM  rfiaimel  of  mar- 

nwDiiion,  aiar   Borvtaua  t*  Us  rapaudat  riimilnwiTar'n«artlQ«>b«L  it  will  aot  pt*- 

fciiownfianieiohiinandhEa  beii>,Co.  Lit.3.  tuT  Id.  Co.  Lit.   133.  a.     See'3  Foob.  M 

b.;  bulthiaeaiionlrbalalbehainorhi«a*rn  Ea.Ged.ia4. 
body.  irsbaaun^duaawsdof  arealeaialaef  is. 

A  conre^aiies  to  a  au  vte  ■>«  baalwd,.  bniUMie,  without  bariu  deiiaed  it,  a*d  taitb- 

aad  hii  hrin,  Ibourfi  hia  eatale  ia  in  ila  de-  att  tamet  tbeeaMM-wiHeaeheat  taihe  knif, 

•arm  eontntd  U  the  iaaue  of  bb  bodT,  ^  droAaflMnediaivlanlof  the  1^.    3  Bnbtr. 

Si(»ihiB*fM(impl*,*adoonlanmDn)iaiit'  ItS.    I  Ld.  BsjMi.  )  ISS.    I  Praat.  Bat.  MS, 

M  power  of  BlieMtiiM  ;  and  any  petwa  dB'  97  mm  9  boat;  M*.  f  OrVtael  Dig.  SM.     Bdt 

nrin;  title  from  hiia  or  hia  beiia,  rasy  irsaS'  n  uatvmMtiW  OHMf '  easat  he  mueh'  app^ 

.    Tba  r«Bt  hatdnlnp  iw^'sarlwaaloRienFm  of  this 

laatioa  bia—hof  twr  npi  pi«ngatj*e;  it  ia  usual  ia 

..  ._  faihin  aoaft  easta  tt>  traasArihspiiirar  of  pxerriaina 

igllllnwW  itloaomeomof  thsftmitf,  reserriiuto  the 

jHthB'danae  cMwitaaaaHprapeKimaiiMitlialibenla* 

into  an  eaiMW  tad.     3  Babl.  ISO.     1  Lofd'  oftwih  tfaxntnid'perioaaleatatv.     1  Wood 

Bn.llSS.  abT.aOB.     Aad  <Bllfci*taelnilHicaMnr  pn 

BaTMda  ataytdrtiT  gH>  or  deHaa^  mWW-  aemt  aaNM]  wInM  a  batiart  dlaa  iaiaaiaia 

ad'  Ihr?  are  ■affleiant^  deiutibed,  aad  hara  awl  without  iHsaa,  tba  kiaf  w  eaiMefl,  and 

(aiiwd  a  na«r  by  repotatioB.     1  Via.  dc  Bi  tha  enliiuirr  of  eDutas  (TaaiSa  alBlHianat'or 

Ml.     IAUi.4la  btlhe'BUefiraeormDtMVflbeeralra.  Salhr 

UattheiuleBa-ta'a'iMthara'taUtqIwtil*  3T.    3P,  Wm.  U.     Bar  Hv  OhMJir^  La*  « 

--   -    *      - at^bt-  tttdanaentf  aa  DaaanMi-aTi  ft- 

ll,g,™T:C00glc 
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filtpregiranriraaan,  mn  Mttlettia  tbvpnriifew  to  wliicl  (bflmothofs  b«' 
ktuji  (0-  C^^  ineafiacilf  of  a  banard  eoiwiM*  principKify  in  this,  ihftt  h|^ 
naimot  be  heir  to  any  one,  neiiber  can  lie  havelitiirs,  balor'hia  Dtrti  body;' 
(er.  btwtM^iiu^filaUi  be  if.  therefore  of  kiii'tp  nobodjrj  and  has  no  arrceS' 
ttr  fnm  «hpm  igr  inheritabte  Uood  cm  be  derived  \^ii).)  A  bastard  wk« 
dio,  in  Mriclnew,  inccpabtis'  of  holy  orders  ;  koA,  ttiough  that  were  4w^ 
penstnl  with,  y«t  be  wu  utluly  duquattfi«d  from  holding  an^  dtjniity  JB 
tba  clnirch  (m) :  but  this  doctriira  sf«iim  now  obeolet«  ;  uid,  tn  sJI  otb«r 
nspects,  thsre  i*  nv  dtaiinciion  between-  a  bWard  and  anoAer  man. 
And  really  any  Mbn  diatinetiont  b«t  that  sf  not  inheriting,  which  ciril' 
pvltcy  renders  necffsaary,  wouk),  with  iwaid  to  th«  inntwent  offspring  of 
hia  parent^  crtfiMS,  b»  odious,  imjusl,  and  crari  W  th»  IsM  degree  :  and' 
^1  the  ciril  law,  ao  bMSted  of  for  its  equitable  decisions,  mode  basiarda,  iiv 
■ma*  casM,  incapabLs-flVi^  of  m  gif^  friMn  their  pBn)mB(n).  fA  buMaht' 
—T.  IwiIt.  b«  made  tegitiinai*,  mA  capable  of  itiberiting,  by  the  trsn' 
aomident  power  of  an  act  of  paTllament,  aniT  net  Oitierwise  (o)^  as  #ut 
dae'iii  tbe  oaae  of  John  of  Gant't'  bastud  ohiidren,  by  a  atatuts  oT  Riril*' 


CHAPTER  XVn. 

QP  CiUARSf  AN  AMD  WAilD. 

The  only  general  prirue  relation,  now  remaining  to  be  discoaMd,iBlhat 
4f  goaidiaa  and  wsrd  (1)  ;^whtcfa  hears  a  very  near  resemblance  to  the 
last,  and  is  plainly  derived  out.  of  it :  the  guardian  being  oidy  a  tnrnpotviy 
puent,  that  is,  for  so  Iob^  time  as  the  ward  ia  an  infant,  or  under  age. }  In 
enmining  this  species  of  relalionship,  I  shall  first  cowsider  the  diflbrent 
kinds  of  guardians,  how  they  are  appointed,  and  their  power  and  duty: 
nest,  the  diSerent  ages  of  persons,  as  defined  by  the  law :  wnd  lastly,  um- 
piivileges  Hid  disabilities  of  an  iftfant,  or  one  under  age  and  subject  to' 
IBardianship. 

/*  I.  Thegnardisn  with  uS'pMforms  the  officebotboflbetetorandeitrsfor' 
ofjhe^oman  laws  ;  the  formerof  which  had  die  charge  of  the  mainta- 
nance  and  ^ucation  of  the  minoT,  the  latter  the  cvft  of  his  fortune  ^  or, 
acconling  to  the  language  of  tbe  conn  of  chancery,  the  tulor  was  die 
committee  of  the  person,  the  curator  the  committee  of  the  estate.  But  thia.  . 
office  was  frequeatly  united  io  th«  civil  Uw'(a) ;  as  it  is  slways  in  our  law 
with  r^ard  lo  minon,  though  an  to  hinaiica  «nd  idloih  it  is  commonly  kept 
fisdncu 


I'R:  B.  TM  :     Sq.  336-;  Middoek'i  Pfin.   uid    Pne. ;  ipj 

thrir  niaihi4'  Mr.  Hiignre'w  ootM  63,  71.  ok  |a.  S6,  Co. 

_     ij     f...  _i .L-i Hiuponib«tUI«.    IT* 

Com.  Dii   —'  "-- 


um«  title  aoentiinc  in  Con.  Dii.  and  Baa. 
M  MMbr  faMkamppIt  thr  pncriei]  Ihr.  miy  bO  Bonnltad,  and  alw  u  TaodnV 
rftMalMs  |lrt«iliiriy»RBia;'TV.    Lmt  IHetioMrr. 

L 

ll,g,™T:C00glc 


»-tMti<w1firir'9^>Bta;'TV.    Lmt  DletkiMrr- 

IU\  mm  Rw-  ■.  'Ml  w  tin  •^  oTiSp  V«l.  a.  L 


OF  THE  RIGHTS 


[*4f)l]  /  *0r  the  MVfntl  •B*':'"  <>f.S!MDlitnii  tbe  fint  are  ggardjapa  I*' 

/sateV? ;jdi,  thefathor/ap^i  in  SQrae.cases,  ihojDother  oTd^^ 
/For  if  an  eatate  be  left  to  an  infant,  the  father  is  bv  comrh'an  law  thej 
1  guardian,  and  roust  account  to  hi*  child  for  the  profits  (b)  (2).  And,  with  re* 
gard  to  daughters,  il  seems  by  construction  of  the  statute  4  and  5  Ph.  and 
Mai.  c.  8,  that  the  father  might  by  deed  or  will  assign  a  guardian  to  any 
woman-child  under  the  age  of  sixteen  ;  and,  if  none  be  so  assigned,  the 
mother  shall  in  this  case  be  EuardisB  (e)  (3).  ^  There  are  s^so  guardianji 
fiff^Ttare  ^  ;..wMch  ale,  oT  course,  th^  father ,01  mother,  tiil  thn  inlant 
attaitis  the  age  of  fourteen  years  ^*)  :  and  in  defautt  of  fuW  or  moiti^ 
t^  ordlnaty  uauaH^ffjigiis  sorne  dbcreet  person  to  take  care  of  ttra-m- 
fq^it's  personal  estate,  and  to  proride  for  his  inuinte<iaJi£Q  itrifl  ndiic-''""  (/tf 
/(4].  tsext  are  guarjiahs'  in  soeaga  (5),  (aa  appellatioD  which  will  be  fuUy 
I  explained  in  the  aecoDcl  Ixiok  of  these  Commentaries,]  who  are  also  called 
guardians  b«  the  conuwm  iau.  These  take  place  only  'jiihen  tlte  ininor  « 
■tntitled  to  sooui  esUM  1Q  lands,' and  then  by  ^e  cammoii  law  the  guar- 
(^anship  ilevoWea  upon  his  next  of  kin,  to  whom  the  inheritance  cannot 
possibty  descend  J  ss,  where  the  eatate  descended  from  hit  father,  ia  thM- 
case  his  uncle  by  the  mother's  side  csnnot  possibly  inherit  this  estate,  sod 
therefore  shall  be  the  guardian  [g).  For  the  law  judgea  il  improper  to 
(rast  the  person  of  an  infant  in  his  baiida,  who  may  by  possibility  becoine 
iteir  to  him ;  that  there  may  be  no  temptation,  nor  even  suspicion  of 
temptslion,  for  him  to  abuse  lus  trust  (A).  The  Koman  laws  proceed  (m  a 
igUtte  contrary  principle,  comniitting  the  care  of  the  minor  to  him  who  it 
(he  ntxt  to  succeed  to  the  inheritance,  presuming  that  the  next  heir  would 
tike  the  best  care  of  tai  ealatoj  to  which  he  has  a  prospect  of  succeeding : 

(.)  ca,uit.ee.  [r]  Lftt.tin. 

It-  tatp.  ».  (I)  .mnnoi  cuIaJi*  aKcirfB  ii  jmn  alrn* 

.'A  Co  Ut-   88t  rtmmH.  U  r-  JMImmt  m^Kw,  fH/ftf  ml 

li)  H  w,  73S.    t  Rm.  n.  hKi  aUntd  jja  n  i>ji  *Tijif»n  ctoHn.  GlIBT. 

(/)  1  isMi,  m.    ILilT.lM.  LT,e.ll. 

(3)  Bat  ui  «x«minr  i*  oot  joitifidd  in  pai-  Ibn  tliu  to  ipnaint  ad  Birm.  3  AtUiM,  SI, 
U(  to  the  falhsc  ■  legui?  hk  to  the  cliildi  Bnn.  1436.  For,  when  ■  legiiinwlc  ehild, 
ma  \f  be  jayi  il  to  ihe  fmhir,  ind  the  fuhei  enn  at  the  bnHit,  u  v  iihheld  from  llie  cii»- 
iMnOiMi  nuolreni,  he  msT  be  compellsd  to  lody  of  the  fmhrr.  hnlieiii  eorpuii  mir  b« 
MTitoveiajun.     lP.WBu-3Si.  bniu(faL     The  kini  it  U<  Maonairilte,  9  EmI. 

[3}  See  Bac.  Ab.  Gimrdiui.  A.  I.    It  bu  £21.      See  olw  I  Bl.  R.    386;   uid  4  J.  B. 

been  coniideied,  thu  the  power  of  ■  hthar  Hoore,  366. 

to  ippainl  ■  Eiunlimn  ondw  lb*  act  4  tnd  6        Bnt,  of  nn  iHegitinml*  ohtM.  the  nnlW 

Ph.  &  M.  c.  e.  eitendi  to  natunl  ohildreB,  E  *pp«>n  to  Im  the  nalunil  gnenjiui,  4  TtaoL 

Sin.  ]1SS;  hui  ucordinf  lo  S  Bn>.  Ch.  R.  496,  »pcru  Kiire,  1  N.  R.  149.    And  habau 

SS3.  it  dau  not.    However  when  the  puts-  corpm  lien  ii  h«r  innUnee.     Sm  the  king  «. 

titr*  hlher  bf  ■  will  ntmei  (lunliwu  bt  hia  Uopkiu,  7  Eaat,  B79 ;  S  Id.  294,  n.    Al>»  S 

natutal  child,  the  court  will  in  genenl  appoint  T.  B.  Z!S. 

them  to  be  »o,  without  nnj  reftrenco  10  the        The  imnJian  iipnn  reeord  it  linbla  to  lb* 

BMMer,  unleti  the  propert*  be  oooaidenUe.  ooM*  of  llie  auil,  8  Eil.  4T3. 
Id.  ibid.  S  Cai.  48.  Bu.  Ab.  OTianlian,  A.    1        (,5)  A  widow  i>  guanlian  is  tm»(«  lo  boi. 

Jac.  &  W.  106.  39a     An  appomlmeiit  of  a  dauchun  unlit  ihey  are  roiinef  n  jtan  old,  a* 

L         taalamentarT  guardian  bj  ■  maker  i>  nbaoluta-  well  of  freehold  u  n(  ontiyhold,  10  Eaat.  4S1. ' 

,_    ....      ,!■_.....__    ,,-,   ,   ..u    .._       .  ,_  „w  jcs.  504.;  gndiiyreaiJing  on  the  ward's 

...     ,     „ _  a  for  fotjj  daji  parn  a  aelilement  in  ih« 

will.    Finch,  333.  I  Vera.  443.  pariah,  and  cannot  be  re nnved  rnjoi  the  pos- 

Anr  rorm  ■i!  words  iodioatire  of  Ilw  intent  MMion  of  il  al  any  lime.     id.  ibid.     She  baa 

aullicaa.     Swimh.  p..3.  o.  13.  3  Ponb),  on  «q.  a  right  ai  nuch  to  elect  whether  ihe  wiD  IM 

a  ed.  S4S.  7.     A  guardian  appoinlsd  bj  the  the  aatau,  or  oooupy  il  for  Iheit  btneCi.     Id. 

■aiheiCBtinnidelagara  iw  continue  the  autho-  ibid.    Such  aguardian  baa  notamrra  offioeo* 

rilr  to  anothnr.      Vaiigtun,  1T9.   S  AA,  15.  authontT,  but  an  intereat  in  the  nid'i  aataia : . 

ttor  iaacopTholderwilhinlh*  act.  3  LeT.aSS.  niie  majr  mainiaiB  ireipaaa  and   ejectmcK' 

(4)  It  night  be  quealionable  wbelher  the  STOir  daman  faaaast,  make  adia^UAca  U 
niiiiaiy  would  be  petmitted  lo  lateriew  (n-  oopf  bold  lad  laaae  m  bar  owa  nasM     I^fta^ 


■a  t:  Co  Ogle 


or  i^RBcms.  iM 

rime  tbejr  Mom  10  iMvcforgcUMs;  hoWniwA  it  is  th« 'guaTdian's  [*46a]- 
interest  tn  remove  the  incumbrftnca  of  his  pupil's  liile  froni  that 
«tBt«  fur  whicll  hir  i>  suppoaed  to  hava  as  great  a  rq^ird  (A).  And  this 
affords  Fotteacue  {tf,  nd  Sir  EdmnI  Coka  (nt),  an  anple  opportunity  for 
Rfhinph  ;  tkey  affinnliig,  dut  to  cwimit  the  ousia^  of  si  iafuit  to  hin 
that  is  next  in  succession  is  "  qanti  agmtm  eoinmittere  lupo,  ad  detiorandum 
(•)  (6).  (  Thaw  gwardjana  in  socage,  tilio  thoso  for  nurture,  continue  ooljr 
Its  the  niinor'A'IOuyi^n^yvttn  of  age  ;  for  than,  in  both  cssea,  lie  is  pi«- 
^nwd.i'f  taW^a'creljon.  so  iitr  as  to  cKoose  .his  pw^  guardian.  This  he 
ma^  do,  unless  one  ha  ^poiiUed  by  the  father,  by  virtue  ortlie  stuuta  19 
Car.  II.  c.  24.  which,  considering  the  imbecility  of  judgment  in  childveo 
of  the  age  of  fouitaen,  and  (he  abolitioa  of  guardianship  tneAiuoIt'y  (which 
lasted  till  the  age  of  twen^-ona,  and  of  which  we  shall  speak  heieaflei), 
enacts,  that  any  father,  under  age  or  of  full  age,  may  by  deed  or  will  dia- 
fwaejrf.  lht^B«o3y_oriia  chUd,  either  bornoriinborn,  to  any  person, 
exceBi^ipapiahjecuaMuCe^eT.in  poasesgioii  or  revenion,  till  such  child 
attains  the  ag^  of  on^-anj-twenly  jeaTa_(7).     TJigaiSB  called  ggafdian» 


«  HV  lagltaii  law  b  inan«M4  brtba 


(V)  Loid  C1nDcBl)or  HueUiIaU  ha*  n-  aaasoraraninftntlMUiiituTMUMinlvHla, 

!■■  intty  eomkniiitd  tli»  ral«  ef  oor  law,  ihM  dknlnflntoBllMhlher.Bnt  ontlia  mothM'; 

Aaunof  kin,  tpuhom  tba  lud  suMId*-  md  if  Ans  lMBohlh«atnoiher,lficn  lolhs 

■Mod,  ii  U  ba  lb*  ^laidiaa  In  naaia;  and  nmraM  and  aUeat  ralaliia  o(  fall  ag*.  not  be. 

ku  dedand,  ihat  "  it  i*  not  ponndM  npoa  iag  nsdar  an*  legal  innueii;  :  a»le*  bains 

mans,  bnt  prcTiilad  in  bariMnnu  iIbm,  be-  jBvfttrad  to  FsmatH  ai  batwsan  nlatiToa  oT 

fei«  Dw  nattOD  wu  citiliwd."    2  P.  Wmi.  Hm tmtaa Sagitt.     lR.B.TIft-S.     NoparaM 

Mt.     But  at  the  law  has  placed  (he  eattndj  onler  21  jean  of  age  can  be  admitted  lo  aM 

tf  tiM  infant  ntidfr  the  can  ef  one  who  i*  aa  aiecnlnr.  3  R.  3.   69.   thanch  raalaa  of 

nst  a  likelr  lo  be  in  a  near  degree  of  kio-  IS,  and  femalea  oT  IS.  mar  mate  a  will  of 

dred  na  the  heir ;  ma  who  probably  will  haee  petaoaal  aatate.     Id.  00.     So  alao  bj  38  Om. 

tbaaame  affeeiian  for  hia  pwiKm,  wilkeot  ha*>  til.  c.  S&  in  Eagtand.  aa*  book  ^  p.  Mft 

ing  any  intereil  in  «en  wiahing  hia  death,  nMe.  - 

and  thenfnre  remond  fnna  all  mapieicm,  how-        (T)  Bj  (bit  Malntl  be  bther  may  diapoea 


lot  bat  thnk  tbera  ia    of  (he  rnaidiaaihiii  of  any  diild  umsuriiti 
'  T  (he  ago  of  ti 


>f  tmiMy-one,  t^  deed  or  wiH, 


Ci)an]iBnitiTpo[iuchanlalian,thaiiimderUiu  neooted  n  lAe  presence  of  two  or  mon  wit- 

■r  iba  neat  heir.  Bene*,  till  aocb  ehjld  ntlaina  iha  ut  o(  twetx 

A  eoeage  guaidiin  cas  only  ba  whan  llis  O^ne,  or  (or  m  len  ttme.     And  the  gnar 

kAnt  take*  landi  by  deaeent.      If  ha  111*  dtan  aa  appointed  haa  tba  titttian  of  the  wnr^ 

hrnb  liy  deaeent  both  »  fariw  oatema  asd  aa  and  ihe  managament  of  hi*'  eltate  lad  pnpW 

fffle  •uftnu,  then  the  nen  ef  kin  on  est*  tyi 

•Me  ahall.  r«p«<lTTety,  lie  goaidlrina  b*  ao-  The  nMher  (aanot  ippoinl  agnaidian  dbk 

cage  nf  these  landi;  and  oftheae  two  clatn-  daithiaaet,  Vaogh,  ISO;     3  AtlLBlB;  dot  eM 

aniB  the  tnl  oceapant  ahall  retain  Ihe  eoato-  a  guardian  draiidy  aopainled  by  (lia  firtiiiTi 

dynf  theln(iin('apeiaDn.     6e*  Mr.  HargtaTS^  Vangfa,  ITS.    3  Aik.  lA.     A  gopyholdw  ia  n*t 

•otea  to  Co,  Liu.  9*.  K  where  iheie  diflenat  w^htn  the  not.     3  l.av.  399. 

kfoda  of  gnardianahip  are  wHh  great  loam-  A  diarnatliaa  of  thia  nainfe  by  deed  muf 

a  and  penpieuily  diaeriminrtad andttiaanaa'  ba  nrokad  by  will,  Fineh,  3X3;  bat  not  lo  if 
tbedeedcontaio  aBoTcaant  iMureTokt.'    t 

In  New-Torii  IheenitDdyofatanatlatiper-  Tom.  441. 

abn  and  ofhia  estate  i«al  and  pereonB),  nay  be  A  will  appstntaq;  a  lUBidian  Ibr  thia  pa> 

anmRiiltpdlohiiineitof  kin  (boagh  hifhnrat  poae,  need  not  ba  ptarad  in  the  ipiiitoal  eotiMi 

hw.lJohns.C.R.tin.Tennreintaeagaiaaba-  )  Tent  WT. 

Kdied  ID  New- York,  bni  the  commen  liw  and  No  milerlkl  Ann  of  wordi  is  Baceaaatrki 

MaiatDryhghtiaiiddatlBBofafewMMi-taoo-  en— ^tlm  »p4awi«n«i    awiak.  k a ai J|i 
Vol.  1.                                       A3 
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or  THS  KIOBTS 


>y  ttalft',  or  testfmmtarv  imrdtiiM.  ThM»*n  bIw  ipBoU  guadUuw  % 
ctMtom  of  London,  and^tker  {daeea  {»)  i  but  tbcy  an  pttticulu  axMptioMh 
and  do  not  Tall  undei  th«  gsnarat  law  (8). 
^  The  jgower  .^od  reciprocal  dtity  of  a  ruardian  and  waib  are  the  wm^ 
l^'T^tfUffg.  fl*  ^t  of""  fmher  and  cJiJll^^aDJ  therefore  1  ahall  liot  Ire- 
peat  them   (9),  biit    shall  odIv  add,  tkat.uia  guaidikB,  wheu   lh»  ward 


Sm  S  Fnot^  «  Eq.  9  •«.  SM.  T.  potm.    Bat    bw  or  bafaM  whoa  it  abmiU  ba  Md«.    8w( 
■'"■"'      Noi  doM  tUi  dof«et  1 
or  or  CDnUmpormij  wi 


Am  iMwer  of  the  nunliiin  siiiu  rnilj  duriac     1  Init.  8T.  b.     Noi  don  tUi  deftct  wen 
*'■-  ■■— !  for  whicG  b*  ii  cipkhIt  •ppointed.     plied  hy  My  prioror- ^■-- 


Tmgb.  IBi.  ,  . 

Tbouffa  nnder  ihi*  Ht  i  uMubOiUit  guar-  Iba  ciidiD|  of  (lunliuiclup  ia  aoerngt  u  tlus 

dusbu  Iheeiiitodvof  tha'iariinl'i  rail  nuia,  in,  u  if  the  eommun  law  dMoed  a  (uaidiaa 

■  Imm  (ranlHbThiin  of  aud  real  eauia  k  dUnrard*  uaiweaaaan.     Mowctar,  tiMt  th« 
•bulule^  roid.    2  Will.  IW  I3S.  IB  C*r.II.*.at.il  buWaunal.iB  daf««a( 

Tha  irarriag*  of  tha  infant  befera  ha  ba-  an  appoinliment  HBderlhc  Ualuia.tD  allowtbl 

Odnm  tw«Rtr-one  jraara  of  aga,  doaa  not  d«-  iafantlo  el""  —  '     ■■-     -"         ■->^ 

iiw  thr  piBidluattip     )  Alk.  AtS.  tio*  appaai 

,.)  Tbekmi  ia  alao  ar  niuTcraal  giuidiaa    dafiH  bain , . 

«f  infanl*.  who  detentca  it  to  (b*  IorI  cbui-  ia  aaid  lo  b«  rminenit;  mide  bcfora  a  jndn 

dollar.     8«SFonbtoaE<i.&cd.S£&.     ChiL  oB  Un  oinait,  1  Via.  37>i  bat  IbM  tsB  doM 

Pnro).  RagU.  15S.  Dotaaam  eaaaniiat. 

Bj^fiiniaof  thii  poaw  tka  olwMaUor  m>f  Tha  laM  lord  Baltjnara,  irheB  ba  w>k  uak. 

■ppoini  niardiaiia  lo  audi  in&aM  aa  ara  with-  ad  aF  «  '  ~ 

«■  iben,  Bid.  Ab.  OaanUaM,  e.  2  FanbL  i  iim.  aa 

ed.  333.    And  bi  a  ea*«  whare  tha  inhnt,  of  one  for  t(            ,     .         ■ 

the  age  o{  aannleea,  bad  appoinied  a  gnu-  prieUrr   nonniDtal  of  Huyland,  Ma>M  ■ 

dwB  Try  dead,  it  wm  decided  tbu  iha  chut^  fuirdiu  by  deed,  a  UMida  adoptod  by  tfaa  advia* 

ealkir  had  arill  a  »*«  lo  appdnt  a  (oaidiaa,  of  oounael.     It  aeaDa.  ia  fwU,  aa  if  Ibaa  ma 

4  Utidd.  4B! :  and  guardiana  al  comaun  law  M  pnanribad  font  of  an  infam'i  elactinf  a 

_,          ,.__ _ _.SCha.  tiwaih  uwdmn. Might  ba  l^ally aulliaioM. 

Cb.S3T.     aiyie,4U.     HanL«&     1  Sid.  4B^  Tba da&eisier in precadaii' 

■  Salic  17T ;  bat  ii  hM  bean  oonai^iod  that  ia  aaaily  aceoua-  ^  '       " 
a  atatuK  natdian  mdbM  bo  wholly  nsond.  ahip  baingofvcn  lata  oHiin,  nanotiocdaail 
-  *■-"-  —      '  P.  W.  Ml    S  p.  W.  112.     B  naiu    by  any  wiitar    bebie    Coke,  aicapl 


■uy  tw  tcnored  or  eompallFd  to  gi>*  *aa« 
ty,  if  tfaFre  appear  any  daHer  of  their  ahi 
isg  Iho  pataon  or  ealaie  of  the  ward,  X  CI 


r  in  prccadanla  on  toia  occmvuM 
lalad  for.  IhU  kind  of  (iunluiB> 
itrf  lata  oHiin,  nanouoed  aa  il 
any  wiiter  before  Coke,  aicopl 
_  L  OS.  and  giwrriiBM  an  appotoiwl  by  SwinbuiD.  iToataa.  mUi.  ISW.  in.b.)  And 
kin  wfaara  aiuih  appdntnant  it  noeaeaafy  to  tbare  being  yet  do  raaaa  in  print  to  aa|j)Bia 
pTMaei  Iha.inrani^  geB«ml  inteMatgortaaaa-  tba  powera  inaidenl  lo  il,  or  whether  ihe  m^ 
tain  a  auit,  or  toconaeRt  latho  iidut'a  Bar-  fast  nay  ebaage  aguudiaoao  •oeatiiutod  by 
riage,]  Hadd.  E-~    "—  ' ' "-■ "■''-■■-  ■■— -l — '— ^ 


■uandian  lo  a  woman  af^  marriaga.     1  Vi 
157.     Aguardir ' ^ " 

gnedhin.    1  Eq.  C*.  Ab.  m    ia  aota^    Few  theae  DtMernli 


A  guardian  aaiiDOt  be  otbemiaaappoiM'  ia  onenaaa,  wbesce  pcrbape  it  may  bo 
ed  in  ebaneei^  than  by  hanging  tbe  iBMOl  is-  joomrad,  that  in  hi*  lima  it  wu  ia  iiriei 
tp  Eonii,  or  hia  prayiag  ■nawiiiaion  to  hare    aoaieely  neogniaed  u 


ed  in  ebaneei^  than  by  hanging  tbe  inluil  is-  joomrad,  that  ii 

. L :__  W lirtioo  to  hare  aoaieely  neogn 

|.  C*.  Ab.  SeO.     ia  aotea.     For  I 

One  of  tbe  ail  elafka  nay  ba  appoiBlaiL    S  Law  Diet.  til.  Guaidian.     Though  u  iniaal 

Cba.Ca.ia4.     Nek.Rep.44.     Aaiawhaatho  tbta.upiHnt  agavdiH.yei  it  doea  Dotprfc 

«oaH  of  flhaaoaiy  nay  appoint  a  gurdiaB  ia  eluda  the  oourt  of  ehaoeety  (nn  appoinluia 

Aa  place  of  ■notbar.  ace  poaL     And  aaa  (ho  OMtbar.     4  Had.  462. 

jontdietioaof  oooitofehaDOory  lo  gaoenlcs  0>uidiani  are  alBaippaiiited,erfU((ai.     Al 

Ibia  anbjaet     2  FbaU.  220.  n.  a.  •aoiw  of  jaBtiee   haia  a  powai  lo  aaaip  a 

Thoinfant  himaalf  may  alaoippmntagoar-  pmdiaa  lo  aa inhnt  to  nia  or  defead  actwo*, 

4laii,  Bid  Ihi*  right  aria**  eaty  when  l<«  a  u  the  iaiui  aniaa  into  oout  and  deairea  ilj 

Meet  in  tbe  Imt  (or  Mher  ia  the  aieeatiea  or  a  jadg*  at  hi*  chambete,  at  Ihe  devre  of  tha 

af  it,)  the  infant  Bndt  fainuelf  wholly  aapnv  iafiial,  nay  aaaiga  a  panos  named  by  him  H 

TidM  with  a  goaidian.     Thi*    may  htp|ieB  ba  hia  gaardian.    F.  N.  B.  ST.     I  Inat.  BCL  h 

«th«  if/mfeuneoD,  whan  tha  infaat^aa  a.  1&  13S.  b.  1.     Bee  kmL 

^    .  .    _.. 1^ 1;_    i_  ._ !._    jj  BHatly  ^----- --■     —J     -I- 


tnure,  and  lbs  ftthar  ia  dead  withoat  hariBf  Bade.  dw.  of  appointing  a  nocheia  amy  •. 

■leeated  Ue  power  of  ■ppoipMwBt.aaidlhaaa  goaidian  lo  an   inbnt   ia  the  oomaaoa  M 

bnanulheri  oraftn'fMirt*eii,whentbocM'  ««Ma,  Bee  Tidd.  Pnu.  8  ed.  W.  W, 

tady  of  Iha  ■QBtiliBa  in  aoeaga  tenniBaMa,  (•)  The  learned  author  haa  alieady  tbaw« 

Wd  than  ia  no  appofaMwM  by  Iha  falhar  Iha  giaaial  aj^cot  of  the  ■MiiWaM'al  of  ibeaa 

■nder  tha  I)  Car.  II.    Lord  Coke  aely  lakaa  WMJiiaaa  |  it  any  bo  finOitr  ataanal  ai  t* 

■atieo  of  Boeh  alaalioa  when  the  lafiMt  ia  k  foardian'*  daw,  that  ha  aaa  do  iiiilbiaa 

•iteft>nMBtMdNMIIiii,«M(«lBaMI»  hM&tha^aitMdhMrfla'teiafrat.aM 


■a  t:  Co  Ogle 


CDTnn  aT  ^e,  ft  liOaiii  to  gtn  liim  ut  kc«<»nl  of  rif  AM  k«    [*4M^ 
tarn  miuacted  on  taia  beh&lf,  sni  matt  uibWw  Ibr  kit  Imhb  by 
his  wiUol  d«&ult  or  m^genc* (IO).i  In  o  ' 

iW*nM(UI«  wilh  uj  thi^  bM  oT  wkal  b*    M|i  ntulMtkiD  

B»  rendcrsB  aecounl.  ncovcred  U  Uw  far  tin  iniut.      T.   T.2S 

"hiu*  he  cnnol  pnMM  ta  ■  ohnrdi,  CiA  Cn.  2.  B.  B. 

ALfi9.CD.Ul.se.*.    SAIk.  TlOilmqawa  Whn  ih»  partimiltf  aiMWrt  pcnpinej  W 

»bAlb«   the  court  vrill  not  eoalml  the  pj— p*  douhliul  in   iu  UndencTf  tht  nut«   pniil«ot 

Mlion  bf  the   infmnl.  tf  impreperlT  obuintd  coana  fbr  fuHUnt  ta  pntwja,  M  U>  •rek  th* 

•MuMtb*«>n«irmw*ar*en)trdiM.     Bea  iaJiMMly  af  ■  c— rtaf  a^al^,  whw4  will  A- 

1  roobLea  Eq.  6ad.  M.     Biof.  on  Inhnej,  netuBear  iUaffic«n  to  iaqvai*  ud  ccpoit 

M.  wbalhM  iba  maaaan  ba,  ar  ba  aot,  [a  iu  pn>- 

AfJIiilaaaeataaf  aaaaaeiy  pmat  babla  aOat  basefiaiil  to  A*  iahDl.    3  Vam. 

MfiTliDMaetataainhiaewn  name,  ladiAMk  334.     Bingb.  I5S. 

wflf  bind  Dm  b«ir,  Cm.  J.  SS.  9B.  Poph.  137 ;  TW  paHtm  tamat  cIbIb  aot  df  tbe  «a> 

■ad   ha  KiH   grant  eopjIiaHi   hi  (anankMk.  M«aaay  iwnpiwiriw  hrbiaWartla.     SVaa. 

Bue.  Ah.  Ouanliia,  O,     Laaaaa  mda  by  hi«  M7. 

■IB  good  if  4mt  «>mra  wMia  tbe  hifiail'a  WbMa  Aaia  !■■  haaa  aana  Anbl  af  iba 

■linoriqr;  bat  ibiMflitbay  aiyua  aftarmnii,  fiiiiiiny  if  a.gDaidiaa  iaaeaan,  the  aauil' 

riMji  ira  net  ahaDlalalT  khU  bw  natalv  vaid-  of  iibaiwj  hv  atiliaid  Um  la  ata  aacwita. 

aMa  by  Iha  Ufut.     Bre.  OanL  10.     Cm.  Jan.  9  Hod.  171. 

Sd.M.  ApaidiBBwr  beeidand  toaadr  iataafc 

'  ApnbibMonaf  waate,  M  wall  aataadia*  aaii^  bf  raaafutaana  Mt  la  auCM  tba  urttM 

of  waata.  wilMia  ■fiin>'  a  gnariiaa  ia  aaaagat  Mtnaiij  whila  in  kiacaMody,  atd  lo  paraul 

vtr  ■  fatuawty,  bm  nat  Ibr  aaraiaaiTa  waata,  atbar  ratiliaaa  ta  liail,  du.     3  La>.  1S8.    9 

arwaaladanabraaaaaiar.    S  IkM.  Nt.  Ok.  Ra^  381. 

A  gaanliao  tor  atutan  eanKH  Bake  leaMS  Tha  anawar  is  thaaaaif  af  aa  ialaal  by  kia 

far  Jtm,  aithcT  ia  bto  awa  naaa  ar  Ibat  af  f**-,  eanaat  ba  read   waiaat   kia  na  « 

*alBlaBl.fcrhahalkDnljtbacara«f1feapav  trial  al  law,  3  Vaatt.  73.    (^k.  » ;  lor  tfaa 

aoa.     Biiwh.  Ml  laf.  151.  hw.aMofteBdanaaatuinraata,  arill  nol  pav- 

-  A  paflhMa aada by  Iha juaAaa  A«H  hted  »itlliaatokapniad>BWtvl)Moitb«ra|u>» 

*a  Mml,  IfaqwL    tRo)I.Ab.W«L  «a»,OUh.  Br.  51.    3  VmL  ».    9  If  ad.  SM. 

A  narCaaaaghttaarUaU  Bovaabtoa  iaa  9  Stark.  186;  but  it  aaana  that  tha  UKUiai  af 

latiata,  and  ttini  Umm  into  hwl  or  tha  naHiaD  In  tbe  infuf  o^  aOatwaid*  ha 

noapt  Iba  miasr  it  aaar  af  aga,  and  aasd  ia  aridata  agaiait  kiaaair,  br  it  i*  tka 

er  af  tha  fotwdim  aid  aat  of  the  infant. 


tatoparhHafaat  for  anaaTin  Ui  kaach     9P.WMa.3n. 
^  Bighl  hua  baan  pat  oat  at 


If  Aa  anid  ba  lakan  away  fnm  tka  (oai- 

nMh'i^7rfit'ki^i^.'T8Mt!m.'™"~    btaa  a  w<i»  if  nnalMMM  «f  wan),  ia  lEak 
'  Ajnnntta*  aannsi  ehaiga  th*  aatnn  of  tb*    k«  hbow*  the  badf  af  tka  wwd,  aad  nai 

Ibrika  wari^  adf*at*«a,or  b]>  taaiaof  da  tiawiw,     tltKLVklM.    9S0.T3. 

«nBn  of  obaaearr.     Aak  910.    9  P.  Wm.  Ooaidiam  af  a  faaala  andar  aga  an  jnati* 

m.     1  Vera.  43S.  fad  ia  aM^^ai  k*r  ffapnawtt,  *nd  in  datain- 

A(«udiaa,brtakin(abend«9ran«anof  mf  bar  doZairif  *k*  ha*  alopad ;  and  ■  ear- 
Mat,  naka*  it  hi*  oara  debt,  aad  i*  laUa  far  liar  by  when  aba  ^m  aaat  then  wwj  delirei 
iilalheinrauL     9Ch.ltaf.n.  ik**  up  M  th*  aaaKyaaa.     1  Cmt.  Bep.  lul. 

. 1 r... > f...-        ,.n»  ■"" -Ji,  ih^  ,h«  pardian  i ' 

It  mij  wbaa  die  infi 


gnardian  nar  P*J  *ot  of  lb*  prodttafth*        (10)  Tki*  nib,  that  ihe  piardian  iieompel- 


■■  a  judgnaat,  and  Iba  prtaeiiial  of  a  Mart-  af  aca,oriMil  ika  aani**,  iaappliaabt*  obIt 

tut,  thai  ara  diraet  and  fiaaediata  okarga  tm  la  laataaiantafy  or  stiiar  laardiuu  not  ia  *oe> 

Bkehnd,  bat  aol  awa  other  tad  JnauBfaraBoaa.  aea,  aad  aaiita  oalj  ■■  a  eoan  of  Imti   ba 

I  Eaq.  Ah.  911.    9  Tani.  ItO.  909.  aodar  tka  fawral   wKwtioa  affixdad  U>  in- 

Bui  whare  ■  gnardiaB  bunowud  ■iiay  t*  fiinl*  bj  Ike  eaait  M  ch*MiaiT,  an  inftnt  aiaf 

ptf  '^  inmnfanaeaa  on  an   inhM'i  aalala,  in  that  oonit  b;  bia  prochatn   aaiy  call   hie 

and  pnnaiMd  10  fir*  tb*  InMler  aaoorit).  but  fnardlaa  la  aeaouot.  aiwn  diiria(  hi*  minon- 

dMd  bafora  it  w*a  daM.tboagk  tha  lander^  tf.     3  Van.  3«B.    9  P.  Wau.  IIB.     1  Vea. 

Monej  waa  doly  mlitd,  Ika  aooil  wai "      '  " 
JlCToa  hin  **tl*lMtl*a  a«l  of  tk*  ii 


CtDit*of  AaaMata,  far*oa«k  A^Mllkaa*  after,  ••  ba  thinka  At    Go.  Lit.  ST. 

IM  aeoBDrt.  aa  fcr  laonay  daa  latha  guardiaa,  Tha  (nardian  ia  hii  aeeaaat  aha!  k*«*  aV 

*aKlilihallb«tai**doM^tkaiabnt'**atalK  lawaaea  of  all  taaaoaable  ancnaaa:  if  be  i*> 

M.  Mbbad  of  tka  laat*  and  pnAu  of  dia  land- 

If  tba  nnrdiaa  ban  aff  an  iaeaabtaaaa  of  without  hii  dehull  or  Befliieno*,  ka  ahill  l» 

•Ht  wiA  Mat  b*««MntohB(|B  dwadknt  diaalwtad  Ikaraof  in  hja  aaemmi ;  fbr  be   u 

4Mt     9ak.Ca.9U,  iatkanatunaf  a  bailiff  or  aanant  Mike  in. 

"i     Vi       ii      r  '  f-     _      J      '    -  i^.  Mi  MiliifcVii   aa  ■Ihiiiiin  ibi*  (m 
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guudiani,Of  (H|«oitotMflfHWU4^yit«iad«inni{r'^*in*^M^y  aRplyuf 
niho DMirt «f  ahiAc^F,.4ot^ linger  Ha  dii^tioa,  v>d  sccauntiag  uiiiq< 
tUy  before  th«  ofScera  of  tbu  court,  f  For  the  lord  chan  cellor  i»,  by  right 
deiixed  from  the  cfown,  the  ^erel  tusS  niprome  nkp^an  oTliir^KiM^ 
u* well  as  idiots  an?  lunaUc*  ilthat  i«*of  ftU  au^  peisanirifTimve'aDl 
^Bcreuoh  enoii^  to  manage  ibtUr  owa  •oneenm  In  cue  tbuefore  aayi 
guardian  abuaei  hU  tntft,  Um  CODTt  will  cbect;  and  punivb  htm ;  n^ 
MHOeiinM  wiU  piMMd  w  lh«  Mtaartiei  luot  >ad  RfipsiDt  anotliu  ia  M 
■twd{;J(")- 

■  dlliiHOB  aad  tWi%k.     Ca.   Lit.  SB.  ^    i»  |MMnl  ]NT«iHM  W  4>*  nfintJeriHtw 


l*|«D£lB«f „^     _ 

nUklttaa  far  H*enl  ycua  altar    ^f 

Ik*  iafiuit  sgoMa    ''  -—  "-' — 


Mfar  H*enl  ycaM  altar    qt  laainmaM*  tiii  nJwMd,  ibHKh  aa  A 

Sbifais  107  aatia  m    ractad,  tba  falkaf  baina  briat,  aaa  of  aaS 
I  acuanl  Ibr  Iha  pnn    eient  ahilll;  to  inwBtu*  lk»  n&aL     1  Bi* 


to  thwaghout,  lail  Mt  dwia(.  tha  inJinsj  C.  C.  3ST, 

Kily  ;  B^  aa  ii  aaeaa  at  law  ^  abaold  b*  la  lUoai^  nauMBMKWi  <ha  mat  will  » 

ohupd  in  u  aoliiiii  of  MDOUBt,  u  WtiiT  ftlio-  taad  I*  tlw  BimiMWiuea  Md  Mala  of  tha 

■Ma.     1  r*in.9M.     1  Atk.4a».     S  FWhL  S  Suniiy.    SP.Wma.ai.     1  Vm.  140. 

ad.  tat,  >;  and  okin  »  fuaidiu,  aAar  hia  la  aooH  bmh  it  lutl  *ll(Ma  Uh  priaai^  M 

ward  BttaJM   rdl  ani  oonliaiMa  ■»  bwbm»  ba  brokan  ia  uboii  loc  the  munMBaBoa  alF  tb« 

Ibe  peapolj  at  lb*  taoimt  of  lU  anid,  aad  iabni.    1  Van. «».    3  F.  Wna.  33. 

Worn  tba  aaeooMa  ■*  Ua  waajpnurfaafh  Thaewnniir  iiMipiMB  •raeanwttktf 

BiaaU  duriay  tlMniDotilyaraBMdadiitMiB  tnlboritr  aad  diaantiM  wliiab  tba  faihaa  baa 

<AhM  a  CKoUBiamM  aftMi  |imdi>aihi|i  aa-ta  ta  taaaial  ia  tba  adannina  and  waatiraani 

tha  property,  and  he  maalBCeoUBtosUtaaana  af  tE*  ckild,  1  P.  Wma,  700.     i.P.WH(.ITZ, 

piiBiii;^  aa  if  thar  war*  InwaMioaa  Autaif  aad  oaaaa  Mad  ia  i  Foah  S  fd.  S3S  ;  bat 

■baniDoriir.    And  andai  thaaa  eina^naoaaa  vvna  ifnohabild  wwIbm  baa  waid  if  the 


.-        _ _ 4BJO.C.  C.  lOl.a. 

laa  gaaniu  final  prooaaiiaf  ia  ■■  aMiao  M  Tha  eonn  «iU  panait  a  auaoiar  to  flq»a 

■aoanr  lhabalaBij«alaiBadligrbiDaa.aaasaal  ia,  aad  aampUiB  «  tba  jnwdiaa  aad  aboak 

ofllMtwwaciioMa&ar.liBwaidaamaBfafik  of ibaialut'aMtaia.    3V«a.484. 

1  8«aoM  aad  Sta,  Baf.  tat.  Tba  cwul  viU  voiauffarwinlaMMbopni 

A.  raaeitar  to  tba  lOMdiw  of  aa  iabat,  judieed  by  Um  iaihea  of  hii  OwlaaaM  C<M*< 

whoaa  MwuBt  baa  baaa  allanad  by  Ibe  lOBi^  diaa.    3V«ia.i6&     Pno.Cb.iei. 

diaa,  •hall  not  ba  ohUliad  U  laaatHt  oiati  It  oaal  mh  ba  iBfarred  that  a  aoait  «f  eqat, 

wain  to  tha  infaat  vbaa  ha  nwii  of  aga.  tj  will  at  aojr  p«n«d>  or  aader  u«  eiicoaw 

fnc.  UU  615.  Maaaaa,  aoi  upoa  ■  (so  ukdid|aal  Jbapautjoa 

(11)  TaMaauotaiynaidiaaianvidualha  tawwda  bin )  for  i(  aa  infuil  aaglaet  u  aeM 

pntanlita  aad  oontraAiaf  joiiatotioa  of  thia.  bii  paopenar  wiiUa  n*  Jtmm  attar  ha  aopaa 

aourt ;  .and  if  ikan  bo  rtaMB  le  i^pTihid  af  afo.  ba  la  aa  wMh  boasd  bj  tba  atauta  •( 

■tuiiiuha  iuantiaivmadilaMa  aa  ii^iu|rtohia  Ittii'iliiiiiii  frpm  briiwiagB  bill  fei  an  tceount 

mud,  it  wiU  intsrfBi«,aBd  piaira»l  iL     I  P.  of  neoM  prafita.ia.io  M  faom  aa  liliaa  of 

WBia.TIH,S.    3  FooU.  6  ad.  S«a.    3  Bah  P.  Meaaal  at  atwawn  la)*,     f  ib«.  Ch.  SI  B.  and 

C.341.    18id.43t.  «a»18oba.d(Ur.  H3.     8  Toab.  ft  ad.  3U, 

IfapataoDappiHDMdBiiardiaBBadeTitatala  U.  I  >oL  110.3.  a.(D^ 

IBCu.  II.  o.  24.  diaa,  ar  Kfiuai  du  ofllea,  the  Tha  aoall  of  ebona^  wilt  aaajal  iwdiaaa 
ebiiaceUor  mu  •Qpaiat  oae,  1  Eqo.  Ca.Ab.iB  eoMpailiiit  tha  mnit,  <"  obaj  thai^  la|U 

3eo.pl.3.    IP.  WinB.703taadJ(habaaoM  ^wbm  ;  hm>  wheia  aiK  iaflmt  want  to  Oi;:^ 

X^H.  T. 

rapt.     But.   _  .     ^  _      _ 

afp«Dl«dt)|r  iUlalaoaaaol  banowiodlHl , _, , .^    .  _, 

oourt,  S  Cha.  Ca.  331.     1  Vaa.  ISS.     1  Vaaa.    awNhar  owwauW  wu  aut  io  cain  kia  l« 
MB-UDlauthBiafiat  ba  BiHfdaf  Hwoeut,    ^nhndgs,  a  '^       '^'      '  '"-       — 

3J>.  WBi«.9ei.  t.AU.nl, 

Tbi  souit  of  ehanawy  will  ia  Kwa  aaaa^  Wh#pa*  pna^taiH^  hariny  Uuoa  daa^ 
•a  patitMB  maha  aa  oidoi  oC  maintanwia*  ofi  tan  brad  op  in  that  bbwij^iii^  a#d  lfaia« 
teiBfcM,SBa*.aa«    —  .,  -    ■     ^.   ,,    ,1, miliiliiiti iVT^ 

ll,g,™T:C00glc 


I  inaji  h«  tadorad.     £b  paila  Bi*.  oontnuy  to  the  orden  of  bii  jpnrdiaB  wha 

.  ITSJ.    Soif  habaooaa  a  baal^  wiahad  bn.M  to  to.CambndiB,  tha  ooart 

It,  gsaeiallj  ifaahiii,  a  (Midia»  iiM  a  awawmia  to  «*in;  bifa  tnna  Oifoid  tm 

'" ■" JL..._  Cntnij^^  aad  B*  k*  lanvioK  to  Oiiaid^ 

_.    _     _  —    _    __  iBMhar  laawauwwu.wut  ia  cany  hi 

tha  iofiat  ba  amfdaf  iM  OMUt.  Caiabtidgs,  aad Mip kin  Ibcia.    1  Stra. 


'  S  Let  oa  ii«^  (^AbMer  YUe  '*hM  w  jmmm  %IiUA  i|«>  Ibr  whow 
BkaiikuncB  andioppttrt  then  guardians  afe  totiBtiAtlSd  IfJ^TTw  ;  «r  wbott 
is,  that  is  uid  to  be  within  kg«.  (Tl|elie«i^mt>le  ■n^ftlMUat'*  4fA)«« 
Ibr  di^rent  jtutnoMB.  X  riiale  at  (dwA*  y^sra  o)d  ifia;^  take  ibe  oatK  ot 
■^n^nce  ;  itfoii^lienia  al  j'Rafs<tr6iibr4fldii,'Bn3tt))etferi>remBy  dOnboiA 
tt^saereelo'marriBle,  may  choose  liis  gnaTdiaH,'ii\(t,  TTtttS  (fl^oVetlonlM 
icttiagy  brOved,  U^^y  thsliK  lils  t^siatnent  tif  liis  peMi^&l  estate  ;  at  Momt- 
fan.  cisy^e  an  executor;  a^A  tH  tibenty-otte  Is  at  hie  own  disposal,  ani 
fhay  alien  "^Islands,  gooda,  and  chattelSy  (A  Tentale  Mo'it  itv&n  years  of 
ue  tnt>x.j?e.b6trothe3  of  given  in  iharribge  ;~lat  nini  jH  enliiled  U  dotve* ; 
siswuoejx  tit  yean^if  inalurity,  and  tfaeTefde  may  cmiseni  or  disagree  tb 
^^^gSggt^nif  ]i  proved  to  have  suflicient  fliscfedort,  maj  beipeallrllW 
^rai)lud.$eUte.;.!ftt  fowiien  waxy  tan  af}egi)\  dia5tMiOn>  and  may  chooM 
l^uuJiaa;  aiMventeKrimay  be  erecutrix;  and  at  (wmtyMc  rnity  diapoM 
M  herself  and  hori|inds.)iSo  that  fiill  age  in  male  or  female  is  twenty-oHe 
JFeare,  wUcfi  age  "is  completed  on  ihe  day  fireMding  the  annivertiaTy  xif  k{ 
Mrsor^s  bii^  Ig)  (12),  Who  Mil  that  time  ia  an  infknt,  atid  So  B^led  ib  ) 
law.  1  Among  uk«  incient  Greekaud  Rmmns  uiMMMiweTe  nev«r 
Hf  igOi  bnt  Subject  to  peipetiial  gnn^ianship  [f),  unlw*  'whfeh  [*4S4] 
tnarried,  "  mti  edncenissmt  in  rtiahum  viti"  {s)  \  and,  When  tbat 
tmpetual  ttitetage  wore  away  in  ptOcMs  of  tiiAe,  we  flMd  that,  in  Je- 
malea  M  well  u  males,  full  age  was  not  tall  tweirtV-ffVA  yeatv  (()■  TMh 
by  the  constitution  6f  different  kJhgdnms,  dils  period,  which  is  merely  artii- 
fataty,  wtiijvris  poncM,  is  fixed  at  ditlAsrent  times.  Scotlnn^  agrees  wflh 
England  (a  this  point ;  both  probably  eopyfng  (hMi  lh«  titi  SftXon  <!onsli- 
tntioiw  Oh  the  continent,  Whicb  extended  ike  age  of  minorify  "  ad  MuutUt 

(f>tyk.44,«U.La«IRarm  MO,ltS«.    Todar        I()"UnWMii4«ttaf  ihtf  BMClMothi  hw 
•,&iiwi,li«.iW.nP*k.i7TS.  «irfihiiibii.4.»^ 

(r)PM(.bMi4.t.4tCll.    Clc  >»«  «M*.  n,       <t|  Mut  t,  »>  ■- 

wiU,  ■ppointliM  hU  trahtn  Ukd  tiao  i  cl«r-  lanpt  lor  whkh  Ihi  pMitj  b»j  ba  aonnunad, 
ffi&u  of  the  caureb  of  Engtaw  piiiJiiint  lo  or  indictee,  fbritith  he  wu  i|nonnt  6f  tht 
b  thro*  tafaM  augkWM,  and  diMi,  batittg  Mrdlhlp.  SP.Wni.llS.  ftVn.lS.  Bal 
■ntthioaMotdmihw  U  hit  na>l  htntiMr,  I«n>dgr4ird|>*ntfn*»a  Inbl*.  ilahnaMi^ 
•ad  dw  ohrgyoian  nt  poMCnion  Of  hi>  Iwo  pear  ihu  thejr  nm  appriird  of  the  partiaa 
atlMtdaughtcn.aBirplKH]ilwaiaIboardinc  Uingamrd.  S  Alh.  tSl.  leVet.SA. 
Mkool,  vliare  tbn  mtn  attttti  waerdiM  A  BatTiafa  io  hot  )■  aulGsiant  Is  gnnml 
Utkacfaarehor  England,  and  then  liled  ■  bill  the  aoMM^ili  Aou^  the  mlidiiji  of  the  ^ar- 
ia ha*a  tha  eldest  daughter  ^merA  out  with  iha  «Ms  ba  qneatiM^ila.  6  Vee.  619. 
olbn- daughten.  and  Uie  three  pt-etbVtMan  Ta  charatfth  a  eiMitftBpl  a  fmt  asH)*- 
hMhen  brouihi  their  bill  to  ham  the  two  metit  MM  ba  riiad*  411  (he  vird.  1  Tm. 
4aachlen  aetlvered  la  tham.  ol1>rini  parol  Jim,  IS4.  Bnt  the  mtlifni  inieh  aetllemtnt 
(tiiwaca  Ikn  the  trataur  directed  utM  ha  dnei  DM  ntneMarjIf  tan  the  eontenipl.  t 
would  hare  hia  chiMran  hrad  lip  pteatiriari-  Vm,  74.  Il  i«  doI  cleared  in  lh»  niifm  a^ 
tt*.  bM  iMeoUrt  deetoed  ih«  no  pn*f  but  taiaini  the  tge  sf  twOBiT-Dhe.  3  Vet.  m.  4 
•f  the  willmshllabeadniiuedii]  Iherawof  id.SM. 

kdKiMof  ■  (emanehtwy  p»l«Hl■hi^  an*  (iZ)  If  ta  h  bdnnn  thk  leth  of  Febrnan, 

iBDtc  than  n  a  oaat  of  a  dariM  of  land,  abd  I«M,  ha  (»  Of  age  M  do  Imr  legal  aot  on  die 

Aiat  the  dr^atnA  of  the  MajorHv  of  the  glr•^  n*rnin|of  the  ISih  of  Febniai;,  IIM,  ihmth 

4ian4  oitfht  not  to  n*et«  ;  and  diieewd  thai  tie  imjr  not  hara  lired  tKeatj-nne  jtin  frf 

Aa  uaatar  riuaid  itiquli*  ittiMhet  the  Mhaol  nearly  roift'Kight  tioata  :  iha  reuon  aaaini«d 

at  nhich  ihe  Iwo  ^ngen  itau^hteta'  werb  ii,  thai  in  (aw  there  ia  no  fraction  of  a  day  ; 

Uarad  *■■  prapet :  inrt  ai  t*ih««MMi.  Who  andifthebtTthweMan  theUnareondornne 

ma  af  the  B^  of  eiiteen,  aha  w*a  bmoglH  4ar*,  a>i4  the  ad  en  the  (liM  aecond  of  the 

IMtr  a>nn,  and  aahed  <rher«  ihe  dewfnd  le  pm«*dinf:  d*r  iwentr«ne  Taan  after,  then 

ba,  B«d  oA  her  dmlariDg  her  tviah  to  b»  nUk  twentirmne  reaM  iMuM  ha  Ooitiplete ;  and  is 

«M  or  hfer  unelet,  it  waa  ordered  te«>Mln|-  Iha  Uw  H  ii  the  Hilw  »hMhar  a  thing  la  doM 

y     3  F.  WtM.  81.    S  VM.  oe.     1  P.  Vfmi.  npna  one  moment  of  the  daj  or  on  bnotbet. 

m  I m !«,  ina  flM  1  Mk  44  itarB. 

Harrriiu  ■  mat  nt  iM  «Mh  aT  riWlaaiV    H 
w<lhaM  ih*  aewau  af  tba  ei»n  •■  a  «» 

ll,g,™T:C00glc 


oFTsamoms 

tiufiit*  thny  UB  of  fidl  ig*  •(  «^Amm  ;  in  France,  Vitt  ngui  la  aw 

nage,  not  till  tMrtf ;  and  in  Uolluid  at  twnly-^va-  -> 

A  ^.  Uifanujura  fariwa  pririlenea^  ajjd.  TMlftM.  .di»^^ii^p9.j  b"    ibav 

(  vary  ^aaliHitiea  uf«  piiriTe^aa  j  in  ordei  ta  aeoure  thamTromliurting  tbo^ 

Ml*ea  t^lheirownioipravident  acta,  f  An  infant  ciuiDOtb«  sued  but  under 


tha  proMctiwn,  and  joiniuK  the  name,  oTliis  guardian^  lofKe'is  to"d[«Iend 
lum  against  f  IF  J  'J  mlt  ■'"  *  .""I""  ^y 'I".  "*^°i')$V^^,^''')  T^^)  =  i^utEVm^ 
VW.ntliBir.by.biB.CW^^>o'f  ocAna  amy,  his  next  frienii_w tola  not  ffl 


rliaa(14).  Tliia  frocAein  wnjr  may  be  any  peraonV^o  wiH  underialte 
infant'B  cauaeiland  it  (lequeatly  happena,  that  an  infant,  by  his 
froduim  awf,  inatibttea  a  auil  in  equity  againat  a  fraudulent  guardian.  (  In 
/-ohminal  caaea,  an  inlaot  of  the  age  ot  fourUett  yeaia  may  be  capitally 
puniahed  foi  any  capital  ofience  («) :  but  under  the  age  of  cmwh  he  cannoC 
The  peiiod  between  ttotn  vxdfom-tten  ia  aubject  to  much  uncertain^ :  for 
'  the  infant  ahall,  generally  apeakingi  be  Judged  prima  facie  innocent ;  yet  if 
be  was  dtiU  tapat,  and  could  diacem  between  good  and  evil  at  tbe  time  of 
the  offence  commiKed,  he  may  be  convicted  and  undergo  judgment  and 
>'  execution   of  death,  though  he  bath  not    otlunea    to  years  of 

[*465]  pubertyor  'discretion  (y)./  And  Sir  Matthew  Hale  gives  tia  two 
inBtancea,one  ofagiil  of  thirteen,  who  was  burned  for  killing  her 
^iotreaa  j  aaothef  of  a  boy  still  younger,  that  had  killed  his  companion, 
and  hid  himaelf,  who  waa  hanged  ;  for  it  Af^ared  by  his  hiding  that  h« 
knew  he  had  done  wrong,  and  could  discern  between  good  and  evil :  and 
mauch  caaea  tbe  maxim  wT  law  ia,  thatsuJt(iaatf;ipIeJ  «Mtea*.  Soal80,iB 
jwicb  more  modem  times,  a  boy  of  ten  years  old,  who  was  guilty  of  » 
heinous  murder,  was  held  a  proper  subject  for  capital  puniahment,  by  tha 
(^liion  of  all  the  Judges  {t). 

f  With  regard  to  eata^a  and  ciril  praperty,  ap  infaat,  hath  many  priri- 
lejrea.jWhich  will  bebeiternnderstood  when  we  come  to  nest  more  pnttica* 
la^~  of  those  matters :  but  this  may  be  saidfin  genend,.thu^  an  infant 
«hall  loae  nothing  by  non-claim,  or  neglect  of  demanding  hia.ngS:  nog 
■haJl  any  plher  laehat  or  negligence  be  imputed  to  an  infant,  exoept  mi 
aome  very  particular  qaaea.  f 

(■]  ■■TathtDDt-nnil-tiTantlsairnr:  uMLmll]    ItD.Htat.mUI.fla 
*«>,  Ui«  TDWf  nmiin  undM  iurd]mUp>  (■)  Co.  UM.  IH. 

•.rr  T  ■■ 


Ik*  r«lsd  wtwB  tki  Um,  H  wiU  ■>  Ihatub- 
rn'M  It  full  ■<■  In  BW&rm  amdta.    Mod. 


•)r«iw.TI. 


03)  Aniiiruti>uMJBsUauM,appniM)J  ■  luidiMt.    I  W|W.Nk 

^r*ml  b]r  bn  (uailua,  wid  Mt  In  hii  pi*-  UovXtSSl.  d.C 

«hm>  mm;,  or  lUonHT-     Co.  Lit,  13S.  b.    ■  ( U)  An  inlut  uaos 

Inn.  !81.    %  Stri,  TS4.  Mj.     3  Stn.  783.     <  ft 

irbxfipemrbrMlaisar.it  ii(n«r,38wiDd.  A>d  wbar*  ■  pkiMif ,                 .    ,,. 

112.  n.  K  1  and  m,  ir  •e«*nl  MmidaMa  s^  Mtonar.  i>  '■  eurad  lAu  ••nlio)  Bm  k 

|Miir  bf  MWmey,  uh]  one  ii  BB  ikhnt,  id.     And  lb«  31  ?■•.  f .  e.  13.  •■  3.  of  1^  4  Ana.  c  1&  a. 

nfaBti  cncuton  defaMUnU  hM  ■W«t  br  >-  mftw  judpnaiil  b^  anvinunB  nil  dieil  vm 

wiDrBtT.    3    Stn.  m.    1    Uaoi*,    \aa.    1  MM  iaionutiu  ■■  mt  covn  U  fMotd,  w  tt 

TaanL  483.  S.  C.  Mr  orU  of  inqiiiiT  •leenlad. 

But  <ialr  tha  infiiii  hioiMif  B«n  tmks  ad-  If  >■  wftiii  m*  bj  (lurdiu,  w  iiiiiiihiis 

nntaMMtUiidqeclkni.  and  thtnTan  wber*  «Bir.  h*  ouaM  tflarward*  ranav*  bia  vf- 

Ibtra  had  hem  judfmaalDf  BoBsail  in  anao.  diaB,ar  diiaio*  th*  aatioti  of  hia  (mdwia 

«ioa  braubt  RgaiaM  aa  iafcai,  ii  ia  no  grand  aanr,  F.  N.  B.  63.  E.  Tik  ad. ;  bu  ha  Mjr 

of  anoi  Inat  ba  bad  appaaiad  bj  auaia^.    A  aitliar  hara  a  writ  out  of  cfaaaMTy  ta  laaiaa* 

S.  &  A.  41S.  bi«L,  or,  irbid  ■■  tba  uaul  amina,  hb  (mIt 

Ifan  iafaatMHanbrallaraaT,  IW  IMUI  la  th*  aoait,  wiw  <naj  raaHra  hfaa  H  (Mr  «■ 

-  -iM   p^iniifi    hialasea,  oonpal  a  «atiM.  M.     Cua.  Cbt.  ML 
H  •(  ih*  appaMaaaa  bfaobMitatfaw 
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OFFsasdRs.  Mr 

/^  If  to  f Mnn^  tn»,  ihtt  u  infcnt  cs%  n^^  dirav  Us  h«dii  nar  d» 

njr  legal  tct,  nor  make  ■  deed,  por  in4Qed  uijr  manner  of  contract,  thai 
will  bin^  bim,.  .IBtit  sltll  to  all  theao  rules  tHere  are  some  exceptiona  :ypMl 
of  which  were  just  now  mentioneit  in  reckoning  up  the  different  capacities 
which  ihey  assume  at  different  age* :  and  there  &re  oihera,  a  few  ofwMch 
it  may  not  be  improper  to  reciM,  oa  4  gsnenl  epeciBMn  of  tbo  whole^  Aid) 
first,  it  is  true,  that  infanta  cannot  dieite  their  eawtet :  bat  infant  tnaieM, 
or  mottgogees,  are  enabled  to  convey ,^  under  tbe  4irecti(«i  of  tho  covirt  of 
chancery  or  exchequer,  or  othe*  conrta  of  eqnity,  die  estatea  they  hold  ia 
trust  or  mortgage,  to  such  perBon  as  the  court  shall  appoint^a].*"  Also  it 
is  generally  true,  that  an  infant  caa  ia  no  legal  act :  yet  an  infant,  who 
has  had  an  advowson,  may  present  to  the  benefice  whes  it  becomea  v«d  (i). 
For  the  law  ia  this  case  dispenses  with  one  rule,  in  order  to  main- 
tain oihers  of  fur  'greater  conaeqaenco :  it  permits  aa  infant  to  [*4H) 
present  a  clerk,  who,  if  unfit,  may  be  rejected  by  the  bishop, 
rather  than  either  suffer  the  church  to  be  vitserved  till  he  comes  of  aga, 
or  permit  the  infant  W  be  debarred  of  his  right  by  lapae  to  the  bishop.  (  An 
mfafilJnAy.Alsa-puicllM^t^^>  hul  his  purchase  is  incomplete :  for,  wE85 
he  comes  to  age,  he  may  either  agree  or  disagree  to  it,  as  he  thinka  ptv 
Jent  or  jiroper,  without  alleging  any  ressqnjjand  so  may  his  heira  after 
Eim,  ifhe  dies  without  liaviiig  compelled  lusAgreement  (c).  It  is,  farther, 
generally  tme,  that  an  infant,  under  twenty-one,  cam  make  no  deed  tat 
what  is  afterwards  voidable :  yet  in  some  cases  {d)  he  may  Und  himself  ap- 
mntice  by  deed  indented  or  indantnrea,  for  seren  yean ;  and  («)  he  may  by 
deed  or  will  appoint  a  gnardisn  to  his  children,  if  he  has  any.  Laatlvi^it 
■a  ^nerally  true,  that  an  infant  can  make  no  other  contract  that  will  oind 
Mm  (15)  :fyet  he  may  bind  himself  to  pay  for  his  neoeuary  meat,  drink, 
SPtieiL^yaLPjJHul  such  other  necessanes  (16) ;  and  likewise  for  his'  good 

4AattLTlan.B.llL    « Om. IIL «. It.  {A  SUt.  1  Eli.  «. 4.  tt Kill. «. k,  do. (te. tm 

W  Co.  LIU.  171.  f}  9UL  It  Cu  tL  CM. 

man.*. 

iU)  It  W  bMn  oouidarMt.  tliu  ■  biH  of    (or  bi>  Mrrttnt  tav»  baia  eoniidand  nMMW- 
acbaon,  ar  lutgvtiibl*  Mcuhtr,  liTsn  bj  ■&    rie>.     S  T.  K.S7B.     RaiinHniala  futniihad  lo 
uTuU  during  hii  minorllj.  ii  in  do  cue  hind-     a  memtMr  of  mliinuw  carp*  »*  ba  ncoraMd 
S  EipL  ISS.    But  it  bu  bMn 


„ ,  _,...  —  „.  „  — jBtlltMluaaiiwiBwuJwd.     Halt 

CwtklGO.     Bulinluor  beiiwBpenorulpri.  O.  N.  P.  77. 

Tikf*,  Ib«  infui  otij  cu  m£*  •drwiuc*  af  An  iiiUol  hu  btan  b*ld  limbta  lor  &  fine  m 

Ail.    1  K*p.  IffT.  Ui  adauHM  lo  ■  ODf^boid  (Mat*.    3  Bun. 

Am  iBfcol  ia  not  liaUe  oa  h  mmuI  MaMd,  1717.     But  it  W  beM  wid,  ikat  if  n  inliM 

mmt  Ibvnih  the  pvuenjin  of  the  Moounl  i*  tb«  owner  of  tuiueu,  tad  it  i>  aeixmaf  i» 

wtra  for  BHMMrie*.     1  T.  K.  (0.     Bm  S  bora  Ifaam  put  is  repair,  ret  tba  coniraat  ta 

Starb  36.  nbera  otbaiwlaa  in  aqaiir.     1  Eq.  repair  nlU  not  bind  kiia  at  law ;  for  no  cod- 

C.  AIl  3S6.  IracU  are  binding  on  inftnli,  bul  iiueti  aa  con. 

(IS)  Thi(  nilo  io  praeidaatl*  intradad  ftt  earn  hia  paraoa.      B  RoL  Rep.  371  i   but  in 

tka  bcaefil  of  ibo  jniaai,  that  Fie  ataj  ba  tit-  oquitt  an  iiuceinaDt  bj  infant,  to  pajr  eoot- 

afcleJ  lo  gain  oiodit  tar  ouali  ibinca  aa  an  aait-  pound  inlareal  on  EiKinca|a  la  prrTast  biM- 

odta  hiidrgt««Midttatia>.     Tba  term  nwu-  cloiura,  u  biadi^     1  Eq.  C.  Ab.  3SC.     1  AlL 

amu,  uaed  b;  Lord  Colce,  ia  a  relative  oaa ;  4SB. 

lad  iIm  qaaaiKW,  aa  lo  what  in  aeaaaaaiiw.  An  infani  ia  liaUs  for  nacaMariei  funiiilwd 

■lit  ba  delamuntd  by  tba  afa.  hnuna.  eon-  la  bia  wiJa  and  hnijl>,  1  Sin.  IBS.  at  for  th* 

Anon,  and  rank  ia  life  of  ihe  inbnt.    Soo  S  naninf  of  ki>  lawful  eUld.  Baoon   Uai.  IS. 

T.  It.  S78.     1  Eap.  R*p.  112.     CalMr.  SIS.  but  not  lor  aniciaa  fumiihad  ia  order  for  iko 

WbiebmuMba  real,  and  not  appannt.     Paako,  marriage.     1  Sm.  leS.     He  ii  lisUa  br  ao 

~~'    I  G^.Bep.Sll,  TbaqiMaiieD,aaiawtaKt  «ai4  pnit  aunpiied  to  hia  In  tiade  wil)i,aa 


_,    ,.     lM.dcB.738,     we«    

a  oaptaia  H  Iho  araj     (tmiit<    1  Uar-  Rt-  M. 
(«IlB«aKaT.n.(Ulalibauid<irUwTa(  B  I 


^y  Co  Ogle 


«ebf  be  iH^  pnA  hinnelf  tftarwy^'m 
fh«  privQegai  utd  dia^tiOitMiB  of  L^Sa(l^ 


0,  u  fveMBt,  for  fh«  prii 


(IT]  It  bw  bnm  obMcred,  tlitt  th«  iiicl-  Ab  iabnt  cannot  be  ■tewird  of  ■  manor,  or 

daMaokieh  lawhM  tftadiad  M  ialUM  la  ar«h*4MataofaUakv-    Co.  LiL  S.  b.  IbJl. 

ihiir  Bawl  eapa«ilr,  ^  •«  auMMl  M  tbai*  4^  m.   Cnt.  £la.  S36. 

m  Ibt  ucTBiiB  of  wrpanie  tr  paUlical  funo-  H>  euuMt  b*  an  ailDrner,  baeauaa  ha  eu- 

tfou:   iml*Eililf  and  uwipenanea  an  nU  -BOtbavwein,  nor  ehaiwd  id  acaonnt.     F.N. 

npfOMd  to  lonBBFWtarikMaibaMotaX'  B.  116.    iCo.  Lh.  IM.  a.    Cm.  Elia.  OT. 

iilaiim,  »liich  an  ooMtiMtsri  lor  iha  man  Haith.  03.     But  lor  aoma  aeu  be  maj  be  a 

parbrminoe  of  public  ■•rriiw,  and  wbieh  only     r-'—" "-    '  ■■•    ■-      " 

nqaln  (itiU  Mii  4iU|aiMa !  and  ac '- ' 


ml  pnifaKiaaW  tka  ia- 

iticM  oapaeity,  10  which     I 


u  it  iwilhM  muf  liJ  nor  innnble.     Bra.  Nor  an  an  Infant  ba  ehaiged  u  bailHF,  ftc 

C/t.  Flnikd.  379.  Ml.  BiD|h.  1.    Tbaralbra,  in  *«futf,  bnltat  ilaii  in  law  i  aad  ihareiiin, 

if  lb*  king,  mithia  «(■,  ooataat  to  aa  act  af  it  u  aaid,  if  nch  a  obb  b  mada  fautoi.  bi* 

urliiaitni.  Of  maka  uij  leata  or  inni,  he  ii  fncodiihouUiiTeiecuritTfocliii  tccouDtiiv. 

laanrlaiifhoiienofafa.    Ob.  Lit.  13.  b,  1  Eq.Ab.B. 

IM1.T38.     7Co.  U.    rlawd.BlB.     Alan,  Ifa*  Ha  iwv  ba  ani«intod  tneulor ;  bat,  br  H 

UUuf  a  miTOr  and  coinnuiakllr  ahall  not  ba  Oao.  111.  c.  ST.  i.  e..  ha  cannot  adniiniiterba- 

■Toided  by  reaion  of  the  Donaia  of  the  manr.  bra  ba  ia  of  the  ue  of  t*entT.on* :  awl  antfl 

CM.  Car.  S».  tt«  aia.ateiiBiMntten  ia  n>  ba  paalad  la  Ua 

If  a  panon,  imprapadi  adniUad  nndaiafa,  piarrfiaa  af  Wfaarpetaon  tppouiLad  lifniiitual 

maka  a  Uue  with  i>a  due  requitiiet,  it  wiD  court,     Slill,  if  an  inftntand  ianuofrullaio 

hiad  bia  raoccoaot ;  for  iha  pane*  mada  tba  ba  eiaeoton,  Iber  miat  be  joined  in  an  aetioa. 

)HaaiBUaeviwi««raai|nMiialeta.    Bed.  Waatw.M.    YeVlSO.    An  .sfant  caaoM ba 

ig».  appoistcd  adatiniatnlDr  before  ha  la  tvesty- 

An  iafantnay  alao  bold  the  oSea*  of  pall-  ona:  beoaue,  befUra  thai  age,  he  cannot  prt 

kaapar-foraator,  gaolar,  ahariV,  *a.    S  laai.  aboad  aarafulndtnlbaBauiMta  adaiiaWw 

313.     Bac.  Ab.  InfaoDj  uid  Age,  E.  rtillifiilli     Bill  lib  Via 1  ftaiiiaalia 

A  (nnl  ill  ilie  biihop  of  die  office  of  regia-  ton,  a.  Carth.  446. 

taraf  adioceaa  in  raveiaion,  after  tb«  death  H  ati  ialant  coannll  an|r  wroiigfal  aot,  lAil* 


It  fur  tiia,  to  aa  inbat  el«Ma  yaan    ia  la  afioa  Mirti  ke  ia  ImbIIt  oap^  of  bald' 

J Bo  ml  dapgiatun  auf-    ing,  i — '"  '- .  ..  .:_l..  »     •....__ 

ia  tbiacaaa  thegtaoiaa    dent 


of  aga,  aiereenduoi  pcrae  nl  dapgiatun  luf-    ing,  ba  will  io  gecenl  b*  liable  be  it .  

floianlem  ii  good :  but  ia  tbia  cue  tbe  gtaoiaa    dent  Uaa  agiinat  an  Infant  nolar  Im  la  ae-' 
>d  full  aga  bafontba  office  daaoandodlo    cape.    S  Inat.  SBS.     3  Hod.  33S.     Ha  Bay  ba 


Ub.     Oto.  Car.  OU.  puoiabad  (or  daiaa  or  aarariL. 

But  an  infint  ii  diaabled  frea)  holding  aa  Mnt  bf  counaay  bu  life,  or  jrean,  Co.  Ul 

ofioe  eoncerninl  tiia  admininntion  of  public  380.  b.  Com.  Dig.  Enfant,  D.  3  1  and  when  la 

janioa,  or  of  pecuniary  troal,  or  when  be  by  pnrebue,  he  ia  liable  to  ■  eeatarit.     Co. 

BMUMI  appoint  a  deputy,    t  B.  &  A.  81.  LK.BSO.b.    Alao  to  the  repair  of  bridgea,  hi(b- 

Ha  cannot  tit  ia  the  houte  of  lorda,  or  be  waya.  ^.  when  hii  landi  an  held  by  aoeh  ta 

elaeled  a  member  af  Iba  bouae  (rf  ooniBona.  nure.     3(nat.TQ3.     And  if  an  oSoe  in  a  auk 

3  hat.  4T.     7  dt  8  W.  dt  H. «.  SS.  a.  6.  ehip  be  giren  or  deaoend  h>  an  infant.  If  *• 

He  CMinot  be  a  jurer.     Hob.  3S5.  eondilion  In  law,  auneied  to  auoh  an  odka, 

Aa  infant  oannnt  pmpariy  ba  a  aHjMr  ^  a  whieli  ia  akill.  be  aol  obeened,  the  oOoe  i« 

*wrm>tM-,CaB.Dii.tit.lnABt,0.1.norelesl-  bnlailed.     1  Mod.  Bt. 

oil  a  buigeaa.     2  Selw.  N.  P.  fi  ed.  lOSS.  a.  4.  Aa  inhat  meootor  nunM  ronunit  a  irtmf 

hqlMHaupia.  lariitilKwaBty^aa.     lVaiii.m.     See  8b« 

Aad  he  cannot  ba  appeixied  to  the  oCee  of  on  Inf.  BS. 

eterk  of  a  coort  of  nqaeaia,  «bara  ii  ia  pan  See  Johoaan^   Kg.  Raen^   Dow.  BaU- 

of  the  duty  of  that  ofloe  ta  reoeire  the  nancy  tlona.  cad  CoiafB'i  Du(.  litla  "  GaiidiaD  tat 

of  the  iuiton,  aa  it  it  ia  Iba  aatun  of  an  ofiea  Want." 

ofapabliolrutt.     »B.dcA.Bl. 

Bat  Iha  India) 

■olalely  raid,  an  ., _      .      _  ,   ,_._.. 

tUoogh  indeed  tbe  tnde  in  wbioh  he  it  engag-  nleoee  en  liibat  ool  of  eualody  fram  pioeata 

_i L.  .1 ,^„  \jj  which  be  gaina  bit  of  eieeatioa,  say  be  neorend  freai  tke  ia- 

■    ■       ■  -  " ~       -8.  Wd.  13  Ettt,  •.    And  to  nar 

,  ,  I  nleoaa  the  infanl  fian  cuato^, 

Tbenfbie  an  infant  ia  not  liable  for  gooda  Diirfer  awtoe  praeaaa.  nnrided  the  debt  lor 

topulicd  to  biai  to  Imda  with.     Cm,  Jao.  4M.  shiok  be  wae  amalad  wat  eoalraeled  for 

And  for  tbia  reaaon  be  ia  not  aobjaal  to  Ibo  naeaaaariae.  Id.     8aa  alao,  aa  to  a  oharje  ol 

taaknpllawa.     BulLN.  P.  38.  baattidy.  8  Btit,  S30. 

At  infant  it  aa(  liable  for  iattraatien  la  a  Bat  an  infbnt  m  not  HaUa  al  la*  for  moaef 

Made  or  biwineto.     1  T.  R.  40.  lent,  tWgh  Uidoul  in  the  purehataal  naaia* 

k  Maaa  that  aa  iafiM  ia  UaUa  (ai  BOBV  aarita.  g  £a^  4TS.  a.  1  Selk.  tTS.  U  ICm  I  M 


lirelihood.     PurBiylty.J.  SB.  d(C.  836.     4     fiisL  ARap.  ««.  i^ 
C.  ft  R.  i46.  S.  C.  Cro.  Jao.  494.  1  Eap.  460.     nooey  paid  to  n' 


■a  t:  Co  Ogle 


Btpreu  pro- 
It  ivema  mo  meliDTi  of  Miiiin|Kit,  far  istoovj  suia  mlM  ba  piD'fld ;  for  &  dutb  u:knaw]«l|- 
ul  •wl  racsind,  ■ill  lia  igauM  tn  iofuv  Bant  of  1^  OMM.  oc  >  pranin  to  pay  ■  pvl, 
here,  hiring  been  iainuud  to  HTMinayBa  «•*«•>■  KKul  pajmant  of  put,  Kill  bM 
cennin  ■ccount,  h«  pretendiid  iIiM  be  bid     anioiuil  b>  ■  canGnBitioB  on  tbi        -    '  -' 


or  iiEMONt.  m 

In  Motn.  Isimsr,  nHaf  ■»  N  <lMtaMl  #Bai^M«torBnMMriM,toinllbothw«hi 

i*  ■DEbeus.hribalciMen  belB(tUaw«dM  raMknd  liitil*.    I  Bwa.  eoo.    1  T.  R.  M 

MndimhepliceDftbeereditoc  foTMUMk-  SB.&C.fl9ii    1  D.  ft  R.545.  8.  C.    Ttmtw- 

nu.     1  P.  WiM.  4SX.  US.     1  Vm.  MB.  fan,  n  cqMa  nrMaiw,  aMle  aftM  tJM  1^ 

But  Hm  phTilHa  of  Mmej  wlH  nM  Mm  ItM'l  mRaiMn  M>  hll  x».  to  pay  ■  bill  4l 

'  'lyftiMded  nahi^,MaMMdb)rliiBdaRa«lN(inraa)», 

-„ r .  tr  laHnlt,  ia  biniling  en  hint.     4  Esp.  Rep.  1B7.     W« 

rcr  bf  gtndi  lakaa  DM  undat  ba**  ilfMdjp  M*a  whit  nlifieiuioa  ia  naoaa- 

T.R.336.    Coo.  Di»  Jabnt.  Mqf.uonlar  lo  ludar  ■  pai»^  liiblc  oa  > 

_     .          ,             Bm,  Ab.  Infino*.    1  Nan.  bond  amured  ioW  bj  bim  duiifli  bia  iofuoT 

Kn.  110.     BuluiinriDloaiuiatbaalrMpMa-  a  IL  ft  S.  ITT. 

•r  bj  prior  or  lubieijuant  aaaanti  Utt  oiuy  bj  In  ordar  to  ivTiva  a  dabt  to  whiob  ia^naj 

kit  own  *ct,     Co.  Lil.  ISO.  b.  B  4.  tnidi  dbrlaioad  uami,  aa  atpreii  pro- 

T. !__  .(  ^u„|„j,j  fgj  BUDSf    BMamwl  ba  pnnr'    ' '-'- 

a  igauM  tn  infuv  Bant  of  iba  OMM. 

Had  to  aiTBanayBa    ar  avaa  as   KlUal  ^_, , 

i«  pretended  iliat  be  bid  amoiuil  b>  a  canGnBitioa  on  tba  ^n  a(  Ibe  in 

■atlj  bai),  aod  ambsiilad  Cult.  M  aa  to  fender  bin)  liibls.   '3  Eap.  Uea, 

■Ratiwlorthanioiiay.     Pmka  Itop.  BBS.     1  481.  flES.    2  H.ljc  3.90S.  Wft. 

Sap.  fiep.  IT2.  la  obmoai?,  bowarer,  it  bu  been  daeraad, 

But  Milan  ibe  lubatinrial  oauae  of  eaiB-  thalifan  infiuit  boHow imne]' and  gin  abood 

plaint  against  him  ji  faundsd  on  t  contraci,  for  it,  and  aftarwirda,  bemg  of  aiilBcTeM  eapv 

apon  which  b*  ie  Dot  liable,  ao  aoliouia  main-  oitt,  da«iaa hit palaimal aatate  IbrthaMfima* 

Uinahie,  Ibough  bf  ih*  larina  which  pniail  of  liiadabl,  Iha  bosd  ahall  ba  paid.     Neu.  Ck 

in  law.  the  pirtj  with  whom  he  hu  oonuiietad  Rap.  SS. 

may  hiTa  tbe  npiioa  of  prooeedinc  either  aa  The  pnmln  mnal  Dot  ha  aitotted  undai'  Mr- 
far  a  bRacb  of  ooMncl,  <a<«a  deiicW,  w  fa>  rer  of  u  ansat,  S  Eap,  lOt.  er  by  fnud.  S 
•  tort.     A*  brauingiiicaaa  for  thaimineda-  Atk.  34.    2  Mad.  40. 

ma  or  aeglifeat  ii*«  of  a  horaa.     BT.R.33a>  A  ooodiliooal  groadat  ia  aDllieient ;  bntdN 

Caa.  1>>^  Infant,  D.  4.                          .  plaiMiffanrtpnaalhalalfibMatof  MMk  can 

O*  Ihu  prinaipta.  an  action  on  tbt  aba  ia  oiUon.    3  Eap.  Bap.  1S9. 

■04  n.iiuMinilile   agiiinat  an   inianl   foi  tha  Tba  promiw  mutt  be  mada  befora  aelioa* 

ftlaa  watnntT  of  a  bona,  Ihou^  ba  knew  ct  bnmikl.     S  B.  ft  C.  8M.     4  D.  ft  R.  S«k. 

WW   aaaoBnd  lAan-  (be  lal*  Unli  plaaa.    3  8.0. 
Manb.4bS.     4  Camp.  IIA     N«  will  an  i 

tios  lia  a|UDH  him    lor  falaelj  repretenii  .  ... 

a  hone  la  b*  bia  propeny  whea  il  waa  aot  ao.  Ivr  ba  hw  attained  hia  foU  age.     ■  nwi.  nm 

lKeh.l7T8.     1  Leon.  109. .  Nor  i*  an  inbnt  T31.I.46.     Cro.  Jao.  XU.  and  are  B  Tamil.  27. 

■■nUa,  OB  tbt  coatom  of  the  reiLin,  lor  the  ItMi  Qu«i«,  whether  four  mooiha  after  an  infant 

ofnedaanniaiiltadlohiacareiManinDltaepaT.  banomaa  oT  aga  baanaaonabia  lima  Ibrbial 

KdL  Ab.  Aniion  aur  to  Caaa,  D.  3.  to  anaid  a  laaae  aatared  into  dwing  biamiaan> 

Nor  ia  he  Uahl*  to  an  action  at  law  br  ?•-  ty.    1  Moore,  4fl&    And  aa  alao,  if  an  inbal 

pranenling  bimieir  lo  be  of  nft,  and  bv  that  damiie  landa,  nuirina  rent,  the  leaaa  will  ba 

pratsnce  uhtainini  money.     Bae.  Ah.  Inline)'.  oa«c  laaivalT  aKrwed  by  aeoapuoee  of  Tom, 

1  Let.  169.     1  8id.  SSa.  aad  nd.  Paake'i  Re^  after  tba  ife  of  niTilefehaa  oaaaad.     Saaf 

SK3.      Bui  in  equity,  it  Menu,  infuoy  will  not  B.  &  A.  147.     S  Tnunt.  37. 

prauci  a  pany  igninU  Iba  eenseqaencet  of  And  it  ha*  been  held,  that  if  an  infant  ba 

an  aaasnt,  which  beaca  any  diataapeat  appear-  parUar  with  aooiberi  and,  during  hii  infaa^ 

■Boaa ;    ae  Khan  a  man,  who  fau  a  lilia,  repntCDt  hinuelf  u  eueli  Banner,  end.  upon 

■UAda  hf  >ind  encouragea,  and  doea  not  forbid  hi*  aiiaiaing  twrnlyone,  dkioiTes  the  part- 

a  purchaae  incnnaiitent  with   auob  litle  b*  saiahip,  he  ninat  give  noUee  of  an^  divatiH 

AaU  be  bouad,  ind  all  aliiniag  unfcr  him.  lion,  or  h*  wiLI  be  reipoaiible  for  the  lubna- 

9  Mod.  3a     2  Eg.  Ca.  Ab.  4de.     I  Bra.  Rep.  gueni  eontneu  of  his  co-pannec  ta  pencoa 

3S3.     Aod  il  alwfeeou,  if  an  inruil,  abore  ignonnl  of  Ihe  diuoluTioo.     Id. 

-               -  •■                ■    t  14)  ta  guilty  of  ■  '        ■   ■ 

_       Bialf  to  be  of  full  I 

;s  ;  or  if,  by  eombinatiuo  with  his  guardian,  peiaooal  tepreienlalirei.  S  H,  Bia.  519.  Cattbi 

Kmaka  inyoonlract  or  aireement.  »ith  in-  ISO.    3  Salk.  197.     Ciol  Elii.  IM.     S  Can^ 

tes  nftjerwardt  la  elude  itln  phribceof  in-  SM. 

{km^,  a  cBut  of  a^nity  ■rill  deeraa  it  good  And  where  eeTeril  partial  join  inaircnrilTi 

agaiaat  bin),  leearding  lo  the  circumiiucea  the  infan^of  one  of  them  eannot  be  taken  ad. 

eiikaftaud.     Bac.  Ab.  Inhnay,'   SVani.S34.  rantagaof^bylheothan;  and.inoaaaof  anab 

.n~.       ....  .      .  mghioo  it,thoinf»niehouW  notbejoin- 

act  dona  hy  the  infant  la  Toidatja ;  if  it  he  ab-  And  the  infant  miy  always  sua  on  hii  oa«- 

•olvraly  nid,  it  eunat  naka  it  (ood.  Ibon^  trnei,  Ihe  eam*  M  if  be  wen  an  adulL     2  H- 

ihmta  ■(-pair  aiaxHoataaeaa  of  fnud  on  tba  &  S.  20S.      6  Taunt.  IIB.     2  Sin.  93%     4 

Mmtt  ol  iba  infuit.     1  M.  Bia.  TS.     Saa  Bing.  Taunt.  400.     1  Sid.  446.  and  oaaia  collected 

■  Inf.  Mt.  9T.  in  Bas.  Ab.  lahney,  1.  4. 

U  aparaon,  aflaraUaiiiagbtsliillaga.and  Aad  wbara  tmora  dalJTa  eppoinled  hy  • 

ftolna*  any  action  biuught,  eipnaily  and  to-  Soolch  court  aa  guinliana  of  an  inhat.  eieeat 

hiMMtly  pratiBaa  to  p»  a  damrnd  npoo  biM,  ad  oa  Us  bahall,  aad  B  bia  isBa,  a  MMk  m 
Vol.  1.                                        M 
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aioo  of  dabt  in  hii  own  iiiaa 
d  hi  tlw  lor  Mmn  of  nM.  tbou^  hi  tnw  biii  •■  o^ 
■- .    cntinc  pHtjM  tha  apMataiiX '  ^ 


•M  or  ptnoni  dulr  authoriwd  to  neain  tlia    be  af  thi  ■«  of 
■MbctkebAaO/gf  t]HiaGwl,ki*k«n,0(    i     '  ^        ' 


■  bran^    sb.&S.37]. 


/. 


CHAPTER  XVin. 
OF  CORPORATIONS. 

We  have  hitherto  coniiderad  peraoni  in  their  nBtanl  capkcities,  and 
hsr*  treated  of  their  rights  and  dudes.     But,  aa  all  personal  rights  die 

i'  with  the  person  ;  and,  aa  the  necessaiy  rorms  of  inTesting  a  series  of  indi- 
viduals, one  aAer  another,  with  the  same  identical  rights,-  would  be  ven 
inconvonient,  if  not  impracticable  jfit  haa  been  found  necessary,  when  it  u 
Sat  the  advantage  of  the  public  to  nave  any  particular  rights  kept  on  foot 
Mid  continued,  to  constitute  artificial  persons,  who  may  maintain  a  peipe* 
tual  succession,  and  enjoy  a  kind  of  legal  immortality.  J  * 
y'  These  artificial  peraons  are  called  bodies  politic,  hodJC"  corporate,  [ear* 

tra  eQrpgiaiia^ or  corporations :  lof  which  there,  ia  j  JP^'*  varielY  ^"*'1i^*- 
g■fo^  theadvancementof  re1igion,Df  learning,  ■ndlnfcoffifnensef'in  order  i 
,  Itf'preserve  entire  and  for  ever  those  rights  and  immuni ties',' wnTch,  if  thej 
'  were  granted  only  to  those  indinduals  of  which  the  body  corpor^e  is  com-  I 
posed,  would  upon  their  death  be  utioriy  lost  and  extinct.  To  shew  the  ' 
•drantages  of  uese  incorpomiions,  let  us  consider  the  case  of  a  college  ia 
eitberofouruniversities,  founded  oelj'lurfcnifumefoninifutn,  for  the  eacou- 
ttgement  and  support  of  rehgion  and  learning.  If  this  were  a  mere  vo- 
hiniary  assembly,  the  individuals  which  compose  it  might  indeed  read, 
pray,  study,  and  perform  scholastic  exercises  together,  »o  long  a> 
[*468]  they  could  agree  to  do  so :  but  they  'could  neither  frame,  nor  re- 
ceive  any  laws  or  rules  of  their  conduct ;  none  at  least,  which 
would  hare  any  binding  force,  for  want  of  a  coercive  power  to  create  s 
sufGcient  obligation.  Neither  could  they  be  capable  of  retaining  any  pri- 
vileges or  immunities :  for,  if  auch  privileges  be  attacked,  which  of  all 
this  unconnected  assembly  has  ^e  right,  or  abili^,  to  defond  them  ?  And, 
when  they  are  dispersed  by  death  or  otherwise,  how  shall  they  transfer 
liwBe  advantages  to  another  set  of  etudents,  equally  unconnected  as  th<im> 
•elves  t  So  also,  with  regard  to  holding  estates  or  other  property,  if  land 
be  granted  for  the  piirposea  of  religion  or  learning  to  twenty  individuals 
not  incorporRled,  there  ia  no  legal  way  of  continuing  the  property  to  any 
other  persons  for  the  same  purposes,  but  by  endless  conveyances  from  one 
to  the  other,  as  often  as  the  hands  are  changed.  But  when  they  are  «»»■ 
•olidated  and  united  into  a  corporation,  they  and  their  successors  are  then 
oonsidered  as  one  person  in  law :  as  one  person,  they  have  one  will,  which 
is  collected  from  the  sense  of  the  majority  of  the  individusls  :  this  one  will 
may  establish  rules  and  orders  for  the  regulations  of  the  whide,  which  are 
a  son  of  municipal  laws  of  this  litde  republic  ;  or  rules  and  statutes  may 
be  prescribed  to  it  at  its  creation,  which  are  then  in  the  place  of  natur^ 
laws:  the  privileges  and  immunities,  the  estates  and  possessiniia,  of  the 

(tt>  Bm  Hm.  r.  [») u  a*  b1  sritai  TiL  H  L 
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Mtrpontio*,  irKm  ooea  mtad  In  tfaem,  willlM  iareTerT«fltad,witboiK  wj 
■ew  ooBvejmic*  to  new  aDcces*ioDe;/foi  all  tbe  iodindiul  members  th^ 
ba.ve  exutod  frUB  the  fonndkUoii  lo  the  pnMnl  time,  oc  that  ahall  aver 
hereafter  exiit,  are  but  one  penon  in  law^  peraon  that  never  diea  :  in  like 
Banaer  «a  the  rivei  Thamea  ia  atiU  the  aame  rivei,  though  the  pajta  which 
ooBipoae  it  are  chaagiag  every  inatant. 

The  honour  of  originally  inventing  these  political  conathotionjijIlUireljr 
beloi^  to"  the  Romans  They  were  inlFoauced,  aa  Pliuaich  aaya,  by 
*  Numa ;  vrlib  finding,  upon  hia«aeesaioii,  the  city  toro  lo  piecoa  by  the  two 
linrTactioiia  ofSabiiiea  and  Bootana,  ifaou^itspnideitland  po- 
litic Dieaaure  lo  aubdivide  theao  two  into  many  amalEei  onea,  by  *in-  [*469] 
■tituiing  eepante  aocietiea  of  every  niuiual  tracte  and  prnfeaaitMi. 
They  were  aAerwajrda  much  conaidered  by  the  civil  law  (a),  in  which  ihey 
were  called  vmverritatis,  as  forming  one.  whole  out  of  manjr  individuula  ; 
or  eolUgiq,  horn  being  gathered  together  :  they  were  adopted  also  by  the 
eanon  law.Tor  the  maintenance  of  ecdeaiaatical  diacipliue ;  and  from  them 
our  apiritual  corpomliona  are  derived.  But  oor  lawa  have  considerably 
refined  and  improved  upon  the  invention,  according  to  the  uaua]  geniua  of 
die  English  nation :  parlicnlarly  wid)  regard  lo  aole  corporations,  conaiat- 
ing  of  one  peraon  only,  of  which  the  Roman  lawyera  had  no  notion  ;  their 
naxim  being  that  "  tntfaeutnt  oeiUgMm"  [i).  Though  they  held,  that  if 
S  corporation,  crriginally  conaisting  of  three  peraons,  be  reduced  lo  one, 
"tiwuvtrtilatadumimndit,"  itmayatill  aubnat  as  a  corporation,  "  e^  «M 
mtnneti  miivtrtilBtit"  (e). 

Before  we  proceed  lo  treat  of  the  aeveral  incidents  of  corporstiona,  aa 
regarded  by  ua  laws  (rf  England,  let  us  first  take  a  view  of  the  several 
sorts  of  ibem  ;  and  then  we  ahsU  be  better  enabled  to  apprehend  their  re- 
spective qualities. 

y'  The  first  division  of  corporationjs.inlB<ggtggate  apct  lele.  'Coiporationa 
rsjjg^^gate' consist  of  many  peraons  united  together  into  one  society,  sod 
are  kept  up  by  a  perpetual  succession  at  memlwrs,  so  as  to  cmitinue  for 
ever':  of  which  kind  are  the  mayor  and  commonalty  of  a  cily,  the  head 
uid  fellows  of  a  college,  the  d^n  and  chapter  of  a  cathedral  church,  r 
f  Cbrporaiiona  sole  consist  of  one  person  only  and  his  succesBors,  in  some 
AnlTtilar  station,  who  are  incorpgrated  by  law.ih  order  to  give  them  aome 
^gal  capacities  and  advantagea,  particulsrly  that  of.  perpetuity,  which  ia 
tEur  natural  penona  they  cculd  not  hwe«  im^  In  this  aense,  the  king  is 
^m^  corporation  td) ;  so  is  a  bishop  ;  so  are  aome~3eans,  knd  prebenda- 
nes,  diBtinci  fmm  titsir  several  chapter,!.;. and  so  is  every  persoi)  and  vic^. 
And  the  iipceasity,  or  at  least  use,  of  tl^s  institution  will  be  very 
apperent,  if  we  consider  the  case  of  *a  parson  of  a  church.  At  ['470] 
me  original  endowmeM  of  parish  churches,  the  freehold  of  the 
churdi,  the  church-yard,  the  paiaonage  honse,  the  glebe,  and  the  tithes  of 
the  perish,  were  vested  in  the  then  parson  by  the  bounty  or  the  donor,  aa 
a  temporal  recnnpence  lo  him  for  his  spiritual  care  of  the  inhabitants,  and 
with  intent  that  the  aame  emolumenta  should  ever  alYerwarda  continne  aa 
a  recompenca  fw  the  same  care.  But  how  was  this  to  be  effected  ^  The 
freehold  wss  vested  in  the  parson ;  and,  if  we  suppose  it  vested  in  his 
aatural  capacity,  onhis  death  it  might  descend  to  his  heir,  and  would  be 
liable  to  his  debts  and  incumbrancea :  or,  at  best,  ihe  heir  might  be  com- 
pellable, at  aome  trouble  and  expense,  to  convey  these  rights  to  ihe  sue- 
M  rr. I. a, c 4, pn- Mr.  m  qr.^4,T. 
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ceeding  iKunAmt  Tb«  lk<w  *«r«AM«  hu  ^Kad^  orMneA,  Am  As 
jntBOB.  MotAMw  poTMB,  ■luH  MvtT  dw,  Mnj  wm  ifain  dM  Itmg;  hf 
making  nim  and  m  mwocmodi  ft  feotpondak.    6y  wh*^  ■!■>■■  ill  1M 

origiinal  ri^U  o(  dM  panoDRgc  an  praeomd  einira  to  tka  -Woceflaor :  M 
Ae  preaent  iNCumbent,  and  h^  predecAaaor  vbo  live^avran  ccntariea  if% 
are  in  law  one  and  the  aame  pertob ;  lad  wkUwaa  gnra  ta  Uw  oae  wa 
giren  to  the  other  dM. 

/  Another  divtsion  of '  IncorporatiotiB,  etAc^  "^_.  "'^SESI'S*^'  "  '"** 
I  te^eiiasiie^  and  foy'V  'f^c1^~Bi»trca1  corporaltons  are  wnere  Qle'm^l>BJ( 
that  compose'  it  are  «HIi¥^  apTHtual  persona  :_^Biicb  a*,  biatw^  ;  cwtau 
&ans,and  prebendariea  ;  ut  archdeacon  a,  partons,  and»ic«Tsi  wluchsrt 
•ole  corporatioBa  '  de4iu.8nd  vbaptctra  U  preaew,  and  (onmi^  fna  aa4 
convent,  abbot  and  monies,  and  nie  Tike',' ttddM  aggregate.  These  aw 
orected  for  the  fmilieiitlice  of  reli^bn,  aiid  perpetuaiing  t^e  rights  oi  fkft 
eKurch.  il  L«v  GorpOTations  are  oftwo  sorts,  cmV  a^^  afefwioJ^Bary.  j  \T1w 
t|iVi!  are  such  a9"ar3W8CWff1W  k  vnriety'of  temporaTpurposeBT  '1  ne  king, 
for  instance,  is  made  a  cotporatibn  to  preTsoliit.^xiieraLt^eQraiu^^i^^W 
iatH^rtegKom  iity/iSBicj  of  the  throne,  and  to  pt^erve  ^^  fSSStfiffl* 
tfflS'  crown  eiitire  ;)ftir  Trnmediat^y  upon  the  demtae  of  onnbi^  ut 
tflecesSorts,  aa  we  "hare  formerly  seen,  in  Tult  poneniiuvf  the  regal  rightt 
and  dignity,  t  Qther  lay  eorpendonB  are  eracied  lor  the  ^od 
p471]    government  1^  *a  town  oF  i^RieQliiT  diatrici,  iiaji  niifyor  and 

mmalty,  bailifT'ahd  hnrgeasesi  or  tlie  like  :J aq^ajw  i^~a3^ 

ill  regulation  of  manufacLurea  and  cohimerce  ;  aa  Qia'lradiag 


rtW^nraCBTLbrtdBICltta  Viflier  towns  :  and  some  tat  VtiK  bsttb'f  caMlng 
bii^fUVKn  speeia!  purpows ;  iH  thnrc^wardena^  (m  eoftaamtion  of  tke 
|Ooda  of  th«  poiiah  ;  the  otrilege  of  pbysioians  amd  company  of  surgrai^ 
at  London,  for  the  improvement  of  the  medical  science  )  the  royal  soctai^, 
for  die  advancement  of  nituiBl  knowledge ;  and  the  tociety  of  antiquaries 
for  proraoltng  the  study  of  antiqnitiea.  And  antonf  thMe  I  en  incUnod 
lo  think  the  general  corporate  bofies  of  the  universities  of  Oxford  and 
Cambridge  muat  be  ranked  :  far  It  is  clear  Aey  are  not  spiritual  or  eccl^ 
liaatica]  corporations,  belnf  tmniposed  of  mora  laytnen  ^n  clergy  :  na^ 
Iher  are  they  eleemosynaty  foondfttioM,  though  ttipenda  are  aaneaed  M 
particular  magistrateB  and  profeUon,  any  more  than  other  oorporatitma 
where  the  acting  officera  have  standing  ttJariea  t  for  theaa  are  rewards  wn 
opera  et  lahon,  not  charitable  donations  only,nncs  every  stipend  is  praoedtd 
by  service  and  duty  :  they  seem  therefore  to  be  merely  civil  eoiporetions. 
/  Tlie  eleemosynary  sort  are  such  as  ai«  constittited  for  the  perpetual  diattl- 
'  bution  of  the  free  alma,  or  bounty,  of  the  founder  of  theA  to  such  pefiwh 
She  has  dirertedj  OJ*  thia  kiml  are  aTl  hospitals  Tor  theiKuntmnAic*  of 
fSe  poor,  sick,  and  impoteni :  and  Bit  cnlt«g4S%(M  in  ouir'ttnfmnilfH  Mil 
dtit  (e)  of  them :  which  colleges  are  fcmndod  for  two  puifiosea  ;  !.  For 
the  promotion  of  piety  and  learning  by  proper  r«gulations  and  ordinanoei. 
2.  For  imparting  assistance  to  the  meniborsof  thoae  bodies,  in  ardor  w 
enable  ^em  to  prosecute  their  devotion  and  siudiea  with  greater  eaaa  and 
assiduity.  And  all  these  eleemosynary  cofpormtiona  ar«,  atiicdy  speaking, 
lay  and  not  ecclesiasacal,  even  though  composed  of  eoeleaiaatical  par- 
tons  (/},  and  although  they  in  some  things  partakoof  the  nature,  pri«i- 
leges,  and  resirictiorts  of  eedesiaBdcat  l>odles(I). 

(<l  Bach  u  l/inekutsi,  Eton,  Wnchsitgr,  *e.        (/)  I  tni  Bajn.  I.  ^^_^_______ 


(1)  Tkn  in  !■•  ooipaniioM  hMuMi  tfc«T Ma atwtjiat  W'lw ]»n»Ji»ti—  il  ■)«  m 
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^.  *H»Tiq(  ibw  manUiaUed  llie  wttieaX  ^Mciea  of  MipuMioiu,    [*iT2) 
let  us  next  pioceed  to  couider,  }.  How  eoiyyadoin  ia  KS"«i!f '• 
niOT  be  craatod.    %  y!iMjmM)lJlStt^^mw''^*i^wA  MtJiCMitfJi*. 
a.  Hnw  '-nipfffatinnn  aw  v^aiu..),  .4,^4,4,  .tlqwjbiyjMyJM  jdiauuud,     \ 
/    I,  Corporatioii>»  b}rtlia  civil  law,  seem  to  bavsbeeactwoed  by  tiiemera  / 
ftcti^ud  Toiuntary  aftsocialioaoTlboiriwubent  pravidad  audi conTsBMv  1 
fy*fi  not  contraiY  to  law.  Ear  then  it  ww  (Utci^Kfa  roU^puM  (j)-     It  doetf  ' 
'  not  appear  ibat  me  prince's  conaent  woa.  iMiceaBary  U>  be  aotuatly  giv«tt  t* 
the  fonndaijva  of  them;  bat  nmelv  that.iba  oagui^  foundaraof  these 
vpluniary  and  fiiendly  >oci«tifla,  foi  toey  wu«  Uttla  more  tbiui  atmh,  ihwii 
itot  eat^bliah  wiy  meeting))  in  opposition,  to  the  lawa  of  iha  atAe. 
y-    But,  with  ya  in  England.  tltcJunir'a  conirot  ia  abaolutais  awBawry  tf 
tly  erection  oTaiiy  corporation,  either  ipi^dlj  ^  fifjljrwdy  given  \^ 
TGeTingV  imj;ilted  consult  ia  to  be  found  in  corponUioaa  witb  exist  b^ 

force  ofi^  jsgagjga  -^y&j**  JfhJgh-wtR-^mwt.  itiw.*nL»aBK^^^  *^.^f'75 

gtVfe'n  'mill  TpBWiireiice  Jcantnon  law  baing  ooUiing  alee  but  cualSBt 
aftalng'  ironi  the  umveraaf  a£i:ecnieot  of  the  whale  oomnuini^.  C  QiL^i* 
wrt  are  theking  himself,  sU  bisjMjjj^paraons,  vyaw,  chiKCJMjfijri8B^,M»i 
aoine  olhetaJ-Wfaff  "by  joinrow  law  have  erer  been  }wdvHJ^~  W-.^Si- 
Syiks  caajtiew  us,  lo  have'heeh  corpbradons.'  virluie  ofitii:  ind  this  iap 
c$)rporatiDn  ia  no  inqeparabfy  annexed  to  tKoir  offices,  l£at  we  caunot  fiVD* 
H  complete  le|^  id«ft  of  any  of  these,  parscoa,  but  we  must  alao 
bave  an  idea  of  a  corpgratioK,  capable  to  tnnamit  *bis  lights  lo  [*473] 
)u«  successora  at.the  saoae  time.  (  Another  method  of  implication, 
W^OT^^Y,  t^e  kipy'a  ccmMiit  i^  jfr^sumed,  is  aa  to.  i^  qigporauons  by  prt' 
teriptioA,  such  sa  t^e  clt^  of  I-onjon,  and  many  othera^i),  whicli  hay* 
existed.  aa~<iOTp o rations,  tune  whereof  the _^^^pry  of  man  rmjnefh  1)^19 
JSie  copRr?  1  tKJ  Qiererore  are'  Ipo^  J  ^9^^..  'P  f^^.  ^  ^  *^5  created, 
fof  thonglrlne  members  thereof  can  shew  no  legal  charter  of  incoiporv 
tinn.  yet  in  cases  of  such,  high  antiquity  the  law  niasomes  there  once  was 
me  ;  wd  that  by  the  variety  of  accideaM  vhicn  a  length  of  lime  mi^ 
produce,  the  cb;artei  is  lost  or  deaUoyad.  {  The  njethods  by  which  the 
L^a  CQ^nt  ia  qitpfiyaly  yiven  are  iiit^i)r  bv  a^t  of  pafliainent  or  chaP 
ter^  By  set  of  partiament,  of  which  the  [oyBiasseniisaneceBsary  ingra< 
2ie».  corporations  may  undoubtedly  be  created  (j) :  but  it  is  obaerv^e, 
tliat,  till  of  late  years,  moat  of  these  atatutea  which  are  usually  cited  as 
llBtTing  created  oorporationa  do  eithec  confirm  such  as  have  bsen  befor« 
crested  by  the  king,  aa  in  the  case  of  the  College  of  Phystciana,  erected 
C^  charter  10  Hen.  VIII.  {i),  which  charter  wu  afierwarda  cmifirmed  ia 
partiament  (/} ;  or  they  permit  the  king  to  erect  a  corporation  in  fuluro  ^ 
wittt  aoch  and  each  powers,  aa  ia  the  case  of  the  Bank  of  England  (m), 
and  the  socieqr  of  the  Blitiah  Fishery  hi).  So  that  the  immediate  crea- 
lire  act  was  uaually  peffoimed  by  the  kijig  alone,  in  virtue  of  his  royal 
prerogative  (o). 
(#>  qr.ar.n,!.  Ktm »■»■«■. f  wSnJ    awrfm ■«<■«»]<■«* •«* >«tibm« wm ttw>i 

mt.*in*t ^Mtmnil immmt  iMiim  MiiiiM  >«t»r«    W gmwMtnhlr dltoUiliksiL 
MiKnlinD- 1  •»  H  llgAni,  It  •tutbu  coMbu,  K         «1  I  ItnbAO. 

Einamdiiv  mmtUKilitmtu  I*  riM  e-raiw.    V.       U)  10  Rtp.  gv.    1  Roll.  Abr.  SIS. 

4M  CttiHaiMltMni*w«nftM*rHMdlM»ae^        11)  I4uid  ISRm.  vm.c  S. 

irtlhinB7nlBaUB|rWll*sM,»>autllH*tonMk        <■)  StM.  tl Om.  IL  c  4. 
notiur:  tnob-C.  V.10.towluchth*c9HtHnli(       M  MMIieaBL 


of  the  mjilauj  or  jiocown  U  'hiit  wihuul  ok* 
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Aathe  other  0M4tiodB,.ilw!Tpfo»»wIi|:relJy  corp 
■aon  law;  by  prjjsgription.  Md  bv  jct  of  j»jrIiapeM 
wdncible  to  this  of  the  kin^a  letTein  pi^ent,  ot.cb  ...i.,  _ 

'i'h«  Ikuig't  "creation  may  IK*  perTormed  by  iBe  worfs  "  cnomM,  ertgtmtu- 
ftttidamut,  meerpvramvs,"  or  the  like.    Nay,  it  is  Held,  that  if  tb* 
[*474]    kin^  grants  lo  a  Mt  of  men  to  tuvs  giUam  merwitonam,  a  "mer- 
cantile meeting  or  UMmbly  ( p),  this  is  alone  auOteient  to  ^cor* 
ponte  and  e>ubli>fa  them  for  erer  [q). 

The  parliament,  we  observed,  by  its  absolnte  and  transcendent  authority, 
Wmj  perform  this,  or  any  other  act  whatsoerer :  and  actually  did  peHoTTB 
k  to  a  greu  extent,  by  statute  39  Eliz.  c.  5.  Which  incorpomied  all  hospi- 
Ids  and  booses  t^  correction  founded  by  charitable  persona,  without  fanbor 
Inublo  :  snd  the  same  has  been  done  in  other  esses  of  efasritablB  foundn- 
tioDs.  But  othorwise  it  has  not  forraeriy  been  nmat  thus  to  intrench  upoo 
tiie  premgatire  irf  the  crown,  and  the  king  may  prevent  it  when  he  . 
{deaaes.  And,  in  the  particular  instance  before  mentioned,  it  was  done,  aa 
Sir  Edward  Coke  obserres  (f'),to  sroid  the  chsrges  of  incoiporation  and 
lieencesofmortinun  in  smalt  benefactions;  which  in  his  days  were  grown 
to  great,  that  they  discouriged  many  men  from  undertaking  these  pious 
Md  charittble  worits. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  erecting  eor- 
porations  («],  though  the  contrary  was  fbrmeiiy  held  (t) :  that  is,  he  may 
permit  the  subject  to  name  die  persons  and  powers  of  the  corporation  at 
liis  pleasure  ;  but  it  is  really  the  king  that  erects,  and  the  subject  is  bol 
the  instrament :  for  thou^  none  bnt  the  king  can  make  a  corporation,  yet 

Sajaeit  per  aliiim,faeit  per  ti  (u).  In  this  manner  the  chancellor  of  iba 
Diversity  of  Oxfoid  hss  power  by  charter  to  erect  corporations  ;  and  ha* 
Mtaslly  often  exerted  it,  in  the  erection  of  aeveral  matriculated  companies^ 
DOW  subsiBttng,  of  tradesmen  subservient  to  the  students. 

/"  When  a  corporsrion  is  erected,  a  name  ^«n^  ^  given  to  it; 
[•475]  and.%  that  name  alone  t(  must  sue,  and  be  su^^tM*^  ^.^^  Ifi^^ 
_aci»  Jthough  a  very  minute  variatiaa  thereinisnW  material  (tj), 
Bnch  name  "is  thfvery  Beingf  df  its  c6nhtlttlUoh";'j1Ria7tKou|SL.JLisjthe  witl 
of  the  king  that  erects  the  corpotmtion,  yet  Ae  namejs^^e  knot  tft  iff 
eo[ghination,  without  which  it  could  not  perform  its  corporate  finctiona^fK;!. 
The.  name  of  incorporation,  says  Sir  Edward  Coke,  is  as  a  proper  najno, 
or  name  of  baptism  ;  and  dierdbie  when  a  private  foander  gives  his  col- 
lege or  hospital  a  name,  be  does  K  only  as  a  godfather,  snd  by  that  sanM 
name  the  king  baptitee  the  incorporation  (z)  (2). 

|b)  CfMsigniltodunoBf  ttaSumiarnlanil-        (i>  Bia.  Atr.Ut.Fnug.n.    VtaM.  n*>v.a% 

M,  dtTi'wl  from  UMveAIilDwi,  IDnr,b*cUiM  *1.  IS. 

•vaiynwnpHdhlaakanMnrantatkaainMHitf        W  TMik^ *&«.  TIL  U. 
■ha community.  AndhmcathdrplutotmMtlnc       (■)  Ultap.n. 
HUNUtr  «U«d  t»*  OaM. «  OadlMaiL  (•ItSltw.lB. 

,-\.„__„     .-_..    ..._...  (■)  Ollb.  Htat  C.  P.  Mr 


li  fraauMUtr  caUoi 
(fj  ID  Rep.  N. 
(rl  Sbut-m. 


RolLUi.lll:  


(S)  Aa  to  iiFMui^  far  a  bum,  Bwl  Ah.  it  i(  cnMad.  10  t>>.  3S.  Br  pT«aeri|itii)u  U 
Com.  Dig.  Fisnchiiaa,  F.  0.  Bae.  Ah.  Corjn-  maT  haTC  *eT*ral  different  niDm.  Hard  SOfc 
Taiion,  C.     A  ei>n«iMion  ma;  ban  a  naaw     Luc.  MM.     3  Salli.  IDS.  pi.  S.     So  tw  cbaitvt 


ic  inhabiuau  <rf  Data  witb  powi 
■MOlltr.      1   Si 
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11.  Aftw  a  eotjior*tioMi«»»  formed  MtdMinod,  it  icqairw  many  powcra, 

rttfats.  capaciticii  tndTnca^nciliei.'w&ictrwd'  arfl  next  to  ctmaider.  Smm 
•f  tbua  IT*  neceMarily'  aniP  inseparably  iocident  to  eveiy  coipomioa  ; 
«1uch  incidents,  sa  boob  aa  a  corporation  is  duly  encWi,  ar«  tacitly  an- 
^f3Ud^J>LffBBP«{<f].  Ai,  l./TQ.tiav^perpetuajjucceasion.  Thia  is  tfas 
-BTy  "'^  nf  iW  iflmfLlWntilir  ^  f'OCiV^^  cannot >«~aauccea^ion  for  ever  »itk- 
ent  an  JBewowatiop  f«l  iland  thortiiora  all  a^gregata  corporations  bare  a 
power  nectssarify  iniplted  of  electing  monibers  in  tVe.nwm'oTaucli  aa  go 
<^^**3:^aira)|  W^-»t»ff,trnpleBd' or,  bBjmpIfcai^^ 
VfOa  corporals'  name,  and  do  all  other  acta  aa  natural  persona  may  (8). 

(rl  leRHKX.    Hak.tll.  |al  IKoILAto.Ml. 

befcte.    1  Rel.  513.  L  1.    I  Bwmd.  SSB:    Bat  (3)  Sat  lb*  mmt  lod  oomnoaiky  oaaaM 

lk«T  nugkt  la  pnaonb*  bj  Ibaii  uiDwnl  nasM  au*  on  a  bond  wmU  to  th*  n»o(  kioaalt  br 

tUl  (ueb  ■  <b]>,  and  ihgw  how  it  Ku  then  liiia»npnweriiaaM,31  Ed.lV;     15D]*r.4B. 

•haqfsd.  aiid  pot  bf  Ibiir  lut  aama.     Hud.     ihongh  inotlici  be  aftninrdi  mmde " 


Bmaar  of  Iha  aorparatioB  n  una  in  •  iniit  db-     kh  lu*  tioniif  tban  b*  ■ ^ 

d«T  th^  corpornW  a«l,  i«  immaierial.  3  Hanh.  though  it  would  be  olherwua  if  Ihan. 

174.  e  TwiM  m.  8.  C.     Ai>il*bBMinsi«M-  none.     I>ab.  Th.  Dig.  L  1.  e.  39.  (.  13.  IS. 

■•M  tiv  Jamiaa  wu  laid  u  ba  taj  llta  naror,  Tha  nnfat  of  a  aoipaniian,  w)k>,  on  Aa 

&<.  oT  the  ImnHifh  town  of  IL,  and  on  the  uls  of  eartiua  laadi  by  auction,  of  which  lb* 

tiial  it  tamed  out,  rnm  tha  otuner,  Ihil  Ika  TorporUion  were  the  Tendon,  ligned  a  con- 

■aow  of  the  enrwiruian  waa    "  ^e  majwr,"  Inn  on  babalt  af  binaalf  and  ibe  iwn»rat>o> 

Ao.  Dfaittiag  "of  Lba  boioufh  town"*  of  H^  with  tha  purchaaar,  for  the  due  peftorawoo* 

jl  waa  hrld  ihu  ihta  ms  no  nrioncc,  it  ap-  of  the  eondiiiona  of  aite,  eannoi,  in  bii  indi- 

peahng  fmn  the  chutar  that  H.  waa  a  bo-  (idiuleapacily,  loelbe  panihaaerrorabreaeb 

RMgbiDWD,  I  adt  A.  090;  and.  in  naaal'  of  iha  aoatnct.    S  Taunt.  374.  367. 

svahaneeor  ibia  DRlurein  pleading  mint  be  Id  the  caee  of  an  afgiegate  coqantioa, 

taken  ad*ania|e  of  by  plan  in  abaMoMnt.     I  tha  auceaaaon  maj  ana  on  a  contiaM  or  Cann 

B.  dcP.  30.     3CBDi|ib.3B.     1  Saand.  B4I>.  a.  oratlian  TeMed  in  their  nredeeeaMnk     Cob. 

Tlia  wotda  in  tha  inatnimenl  of  iDcorpontion  Dig.  Bieaa.  O.     BB&AkCaip.E.4     Paat 

iMt  be  aiiHiotent  in  taw  to  make  a  eorpoia-  S  book.  430. 

lion,  10  Co.  Rep.  2S.  lU.    3  Co.  73.  but  then  If  Ibera  it  judgment  of  outter  agiinal  !>« 

need  sol  be  any  pnciia  worda  ;  the  wonls  maror  and  aldeniBn,  and  Ibsj  all  die,  and  ■ 

fondare  erigere,  die.  are  not  of  oeceiailj  to  new  ehaitsr  ia  giTen,  th<f  corporation  ii  le 

be  tneA  n   making  oirpontiDna,  10  Co.  £8.  renewed,  that  thUj  are  liaUe  to  tha  debta  and 

but  other  Boniii  equiialant  are  tufficient;  and  entitled  to  tha  cradila  of  the  old;  and  naj 

aneiemlT  the  inhabilanli  of  a  town  wete  in-  aua  in  their  new  name  aa  a  bond  givan  bafen 

corponinl  when  the  king  granted  to  them  to  the  juditfnenl.     3  Bnrr,  19T2.  ISM.     I   Bin. 

hoTe  juitilain  mercatorlan.    2DaaT.Abr.2l4.  Rep.  SSI.     1  Lot.  337. 

1  Roll,  SI3.  i.  10.  A  CDTpDralion  mayaua  in  aaanni|iail.  8  Vrt, 

If  the  king  franta  landa  to  the  inbabitanla  330.     1  Camp.  4M. 

af  R.  lAoV  khn  mud  mgejaura  randenng  a  A  foreign  oorpontiau  mar  ana  in  their  oot^ 

imt,  [or  injF  thine  loocbing  Ibana  landa  Ihia  pomie  name.     1  £)>.  It  Hood)''!  Hep,  190. 

ia  a  cDrpoiation,  tbagghnot  to  other  putpoaei ;  Caiponiiona  naf  be  nwl  m  thu  eharaain 

1^,  jf.^_..- .__! i_:.L_,  : .; :-_ r—    J-_. 


but  if  the  king  granla  land*  to  the  inhaliitanta  1n  minT  instancea,  for  daniaaea  ariaing^fria 

of  B.  and  thefla  not  incorporated  bafiire,  if  a  negleot  of  dntr.  die.    1  T.  H.  973,     3Camp. 

m  rent  lie  leaerrsd  u  the  Ling,  tha  grant  ia  403.     Saa  I  Chit,  on  PL  69.     Treapna  or  re- 

wiiL    SDun*.  SI4.  pleTin  liea  not  agaiatta  oofporation.    t  Eata, 

If  the  king  mnta  to  the  men  of  (alington  229. 
fa  he  diAchnrgN  of  toll,  thii  ia  a  good  « 

ration  lo  [hii  intent,  but  IMt  TO  poishaae,  _.-  ..... .      . 

Anl  hT  apeciBl  worda  Ihe  king  ma;  make  a  prapeit^  (i.  ■.  in  thia  intttDCa  the  detainer  of 

Itniiinl  FOTponlion,  or  a  ooipontion  (bt  a  ape-  banknoteab;  the  gorernnr  and   eaninan7  nf 

oial  uirpoae.     Id.  the  bank  of  England),  thai  they  ilKnild  haT« 

Whtrr  the  woidiof  a  ebaiter  an  doahtlnl,  aathoriiad  it  nnder  their  aeal,  aueh  authariij 

thej  ma;  be  explained  bf  eontempomneooa  will  be  praanmed  after  Tardin ;  hut  it  doea 

Migf  I  3  T.  R.  271.389.  n.     4  Eaat,338.  not  aeem  neeeanrr  that  the  act  of  deientiooj 

o  WMj  be  eenetituted  of  peteooe  done  bj  their  •> 


,. It  of  aaolber  eorporaiion,  I  R  .  ._  ..  .    _   .. 

S13-  if  tha  other  ba  a  eorparalion  bf  pnaaip-         And  it  aaena  tiial  an  fneorponted  oonpan. 

tfao.     1  Sid.  391.  may  be  gnihy  of  a  eraToiaiDn  b;  the  act  of 

So  a  anrfwratioB  aoiegaie  mar  ba  withoal  their  agent,  noting  nnder  the  direction  of  • 

■  ■and.    B^Coir.tt  l0Ca.«Vb.  •MaMttMappotaMdteMaaciBf  thnaftto 
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3M  OP  THE  RIGHTS 

r 

neeeuma.;  jwhich  two  u«  coineri^iiUsi  to  die  former  (4).  |  4.  1|^d~E«*« 
rs  common  aeaj  (5)!  For  scQrponUon^  Wing  an  invisible  bod;,  caGaot 
.  luuiiTest  Its  imeutiont  by  any  petaonml  MTt  Of  or^  duofUtns:  it  Aewifi>r» 
1^  acts  and  apeaki  only  by'itn  commoa  seal./  For,  though  tbe  puticuUp 
stembera  may  express  their  private  ccmaent  loany  acta,  by  words,  or  aigo^ 
ing  their  Damee,  yet  this  does  not  bind  the  enpwation :  ii  ia  the  fixing  of. 
the  leal,  and  that  only,  which  niut«a  tba  aaveral  aaMiita  of  tbe  indi*idmJ» 
who  compoaa  the  cominunity,  end  makea  oae  JAini  aaaent  of  iba 
[^76]  whole  (i)^5.  To  mate  by-kwa  or  private  atatvtes.ror  the  better  *g»> 
ve^ment  of  th£~Z^^^^t!6ii ;  which  are  binding  upon'  iireraaeTves, 
oalesa  contrary  to  the  laws  of  tRe  land,  Kturffieri  they  are  voiil'(Byj"ThiB 
ijTIi^  included  by  law  iiilhe  Very  act  of  Incorporallon  (c) ;'  for,  aa  natural 
■aaaon  ia  given  to  the  natural  body  for  tha  govemiDg  it,  so  by-law  or  ata- 
tDtee  are  a  aort  of  pditical  reason  to  govera  the  body  politic,  Asd  tUs 
right  of  making  by-lawa  for  their  own  government,  not  contrary  to  the 
law  of  the  land,  waa  allowed  by  the  law  of  the  twelve  labias  at  Rome  ((^ 
But  no  trading  company  is  with  na  allowed  to  make  by-laWa  which  may 
aflect  the  king's  prerogative,  or  the  common  profit  of  the  people,  under 
^nalty  of  4(H.  ordeas  they  be  approved  by  the  ehancallor,  treasurer,  aa4 
chief  justices,  or  the  judges  of  assise  in  their  circuita ;  and,  even  thou^ 
they  be  so  approved,  still,  if  contrary  to  law,  they  are  void  («).  ^TJigie^e^ 
powers  are  inseparably  incident  to  every  corporation,  a(  le^t  tosrery  c^ 
pSration  "aggregaU  ;fb)i  two  of  them,  lliougli  they  may  be  practised,  yet 
afS^ery  unneeessary  to  a  eorpoiation  nU,  eU.  u>  tiav«  a  corparate  ami  M 

«)  B«b.ui.  MaiaUHa.VH.c.I.    llRn.il. 

t«  SMXu  I«iB  fwn  Htal,  iniM  pU  m 

o(  Iha  BDDpwiTi  under  ut  act  of  puliuoant.  Sisnd,  305.    1  Sstk.  IBl.    So  it  may  thni 

a  Stajk,  SO.               •  uithoriia  ■  MiKin  la  maka  ■  didtCM,  &e.  I 

ABHimpiiL  dosi  not  Ua  ngunita  oorpork-  Saik.  ISL     So  it  naj  do  an  act  opon  neori, 

liaa,  nntou  upon  contncM  Hociioncd  t7p*r-  withont  the  eotDmon  ital,  for  ilia  eaUipp«d  1^ 

licukr  leosUtiig  proiuioDi      8m  1  Rid.  E.  tha  ncord.      I    Salk.    102.     And  s  tcnuc; 

BL  Old  oibcr  caasi.     I  Chit  on  P.  9S.  4  «d.  rram  jaar  In  year,  under  a  earinnilian.  oaj 

At   10  tka   pmcpn   ifainti  a  oorpontion,  ba  derrnnined  by  a  OD'ice  to  <]uit,  given  by  • 

■M  Tidd'a  Pnic,  8  ad.  index,  tit.  Corpanlion.  ataward  Of  lie  eoFponlion,  without  oiidaH* 

Con.  DIf.  Franchiiea,  F.  la.     Aa  U>  Iha  pto-  Ihal  ha  bad  authoritj  under  corpnnte  aaaL    S 

ewa  ia  chiiBCaiy,  *aa  Coirp.  377.     Ca.   Ch.  Camp,  96. 

SOS.  8otha>«an  nianj  eaaea  anthDriied  by  le- 

A  »Mil  by  a  corporWion  aaauehdoea  not  piUliteonaetoiaola,  in  whioli  a  cnrporaiisa 

abate  on  Ifaa  daath  of  loma  ot  the  memben.  may  acl  wiihoui  ili  conmon  aeiil,  aa  in  lb* 

3  Swaiut,  I3B.  eaae  ofpraDttuory  notea  and  billi  of  aichufa 

•■  Whaneiai  a  camoration  u  tctioi  vithia  3  &  1  Ann.  e.  9.     See  S  B.  &  A.  SH.     3  B. 

tha  aoope  of  the  leptinate  objecta  ^  it*  in-  &  A.  1.     GVln.  At>.  3IT.  pi.  49. 

eorpontion,  all  pirol  contraota  mida  by  ita  'nnnrii  Iha  afSiingof  ih»  oamRnn  aeal  te 

aathociied  icanta  aia    eipren  pramitei  of  the  deed  of  oonveywua  of  >  oorpontion  ba 

Ibe  corjiomtian ;  and  all  duliea  impoaed  opoa  aiifficiini  to  pan  the  eitaia,  without  a  forraal 

it  by  law,  and  all  beniGta  ooDfarred  at  ita  re-  deliTarr,  if  done   with  intent,  yel  it  hu  do 

queo,  raiM  juaplied  prouiiiea  for  Ihe  antbice-  luoh  sReal  if  the  ocder  foe  nlSitni  tha  aaa)  ba 

manl  oT  which  an  action  wjl  lie.     ]1  John,  aeoooipanied  with  a  direction  to  [heir  clerk  to 

R,  lis.  retain  the  conTayhnn  in   hia  bands  till  ao- 

(4)  All  corpontioiu  must  haia  a  licanaa  eounU  were  adjuated  vilh  the  punhaaer.    t 

(nnD  tha  kinj  to  analda  ibem  to  puichau  and  EUai,  ISO. 

bold  landa  in  mottmtin.     Ca.  Zatf.  2.    T  and  Ai  to  what  and  how  cnttnntiona  may  tnirt 

•  >F.  3.  c  37.  and  receire,  aee  1  Kyd.  ISO.  ISE.  73.  4,  £c 

f  5)  1  Satind.  340.  a.    I  Taont.  TK.     Bui  a  (e)  Where  the  power  of  making  by.lawa  is 

ewponltonwluchhaaitnd  may  gin  a  par-  in  tha  body  at  large,  they  mat  deir—  ■■-^ 

•anal  oomaiand,  and  da  amall  tela  without  right  to  a  aelecl  body,  «tio  ihui  ti 


ant,  Ac  Bro.     ranisaentalii'e  of  the  whole  community.     I 

4S.  sa  68.    1  Vml  iT.    3    T.  Spancer,  Ld.  Huafieid,  3  Bur.  ICTT. 
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UtH^hmmtU  tme»t,n^iomik*.fiWni»br  Ufa  eegultfipa  «f  bia  ow» 
c«i4vct. 

^   There  ue  »lso  cwt^  privilsges  vti  disabilities  tbst  attend  an  aggr« 

rfetoooqwruioB,.wi4  bm  aoKj^ciMe  to  aueh  Mate  sole i  the  rms«| 

of  them  ceasiag,  sad    of  oov^h  iha  Jaw>  /  U  muat  Always  appear  by 

aH»mey  (7),  toi  it  cannot  aj^Kar  ia  |k«Eioii,  beiog,  as  Sir  £dward  Coke 

!itf*i/)t  iaviaible,  and  exiatui^  iwly  in  iotaodHiaiit  and  coDsideratiua  of 

'  Uif{&).^  It  can  neilhw  raintauitOr  bo  made  defendant  tOi  an  action  of 

'  faMHety  or  such  liiie  peisftoal  iiywies;  Air  a  corporatian  can  neillLGr  beat, 

•or  be  beaten,  in  ita  bodyfoUtie  (f).    A  corporation  cannot  commit  tretr 

MB,«i  felony,  or.  other  eriar,  ia  its  carporate  oupacibjr  Ih) :  thoi^  ita 

.  Bunbers  inay,  in  tbeir  distinct  individ«sl  f  afsciiies  H)."  Neither 

I  i»M  capable  of  lufieneg  a  *traiior'f  or  felon's  puiuatunent,  for  it   1*477] 

,  la  .Mt  liable  lo  norpwol  pwialue»t  noi  lo  attaindsj;i  forfeiture,  or 

•  MKMtptiwi  of  blood>    It  cannot  be  (utecntw  or  adroioiatrator,  or  perfomi 

'  1  ny  ptMoual  4uti««  ;  for  it  caaaot  lake  an  oath  for  the  due  executioQ  ot 

i  ibA  office.    It  cauiKMbe  soJa^of  l>pd*ip(beweof  •ina^arfj}^  foruich 

Ihiod  «f  confidenoo  ia  toragn  t»  tba ttod of  ita  inatitution.  Neidier  canit 
ha  Mmmiiied  to  prison  {k) ;  for,  ita  axiaWaco  b«ing  idaal,  no  man  o»n  af- 
■Wlwd  or  ureat  a.J  And  tlMie£DM(  Also,  it  cannot  ;be  oudawed ;  for  ouU- 
,  tMrry  always  supposes  a  preeedeat  light  of  aireating,  which  has  beaa 
'  4afeated  by  the  pstiies  abacoadisg,  and  that  also  &  corpoTation  cannot  do ; 
tat  which  reasons  the  prooaediags  lo  coK^al  a  corporation  to  appear  to 
My  suit  by  attorney  aie  alwaya  by  diatresa  on  ihaii  lands  and  goods  (/). 
tlMbar  can  a  corporation  be  exooounuoicatsd  :  for  it  has  no,  aou),')a|i  is 
:  pwdy  observed  by  Sir  Edward  Coke  (m) ;  and  theielbre  also  it  is  not 
Gable  to  be  summoned  into  the  «ccleaia»tKal  courts  upon  any  account ;  ibr 
ihoM  courts  act  only  pro  taltitt  ormm,  and  theii  aentonocs  can  only  ba 
taJbrcad  by  sfHrituiil  oensuraa :  a  conaideiation  which,  carried  to  iu  full 
•ztratt,  would  dkne  demonstrate  the  iii^)Ky»ioty  of  ilAaa  cowts  interfering 
■a  any  temporal  rights  whatsoever.** 

ThiM«  are  alto  other  inoideitta  and  powers  which  bcdong  U>  sosie  sort  of 
«HpontIons,  and  not  lo  other*.  An  aggregate  corporMion  may  take  goods 
and  chatiela  for  the  benefit  of  themsdkas  and  their  aqnceasars,  but  a  sole 
wiycs^tioa  cannot  (») :  far  such  ntoweab)*  ^npeily  is  liable  to  be  lost  or 
inbeEzled,  sod  would  raise  a  multitvda  of  disputas  between  ttvs  successor 

(/)  ID  n*p.  B.  Ifi  Bni.  Air.  HI.  Fmf^  •!.  iw>.  «,    BwM  *l 

(r)  Bro.  Atr  IU.  CtrpBrmtian,  St.  Vtn,  M7. 
(1)  ig  Rap.  K.  (tl  Flswd.US. 

HI  Tlw  civu  uw  Un  ordilni  tint,  bt  tlw  ml*-        (1  Bra.  Atr.  tit.i_ 
r»ta,  Ih*  itiKtott  «itr        {ml  10  Rep.  >!. 


(7)  It  ooghl  (o  uknowM 

'-    ■ ILeo,  If ,   _        _   .,   . 

U  um)  >ftFn*iin)i  mik*  i        (8)  Y*t  ■  eorpontiiM  nar  MknowMg*  ■ 

wu«  ui  >iiuriirj  10  mwr   Hnd  dtlWn   tba  diwil  Man  ■  judge  in  Un  ■kaiMr.hDuM  with 

1mm.    Z  ti«o.  97,     1  L«o.  30.     If  it  mKkM  oat  an  ■Mine;.      Jlfaan,  6TII.      Bui  aec   1 

U  ittomej  in  coHect  irt  renU  ind  In  aiiMr.  tf  Ltm.  184.    Or,  with  it(  html.  |f»B  parionU 

h  armtd  HXiid  ■  Inm  Tor  ni>n-p*;m>nt  aAer-  comnHnd,  Lmht.  I49T.     A*  laoonmiDd  ibti* 

-anida,  il  oviht  to  miike  an  UlDmej  Nt  enMi  tiff  to  imlia  ■  diaurn.  SiM.  IS) ;  hiil  n>it  V. 

4t  ii«o.     Skin.  413.     A  corpotstion  nmy  ac  enlar  for  condition  broktn,  2  Cto.  !10.     And 

knovlrilgr  ■  df«j  btforr  a  jndn  in  the  chip-  th«  ■tlornrr  mtj  be  a  member  of  lllr  cnrpom- 

tCT-biniae  nilbdil  an  Rttonwi.Koora,  878.  or  Ifon,  Bn.  Cw,  4.     And  ■  corpormi "- 

■mt  ihecommariKal  Madenl.  Id.     8a  il  n»T,  any  not  Dpon  TCcard  itithoni   Ihi 

hFad,  ^re  a  Mmnal  cnmmand  Kith-  Ma] ;  fat  thaj  ■»  wCoppad  fnm. 


d  itithoni  ihci 

tm;  be   thie  auaisv, 
(«)  Sm  Bar.  a.  tm  M  dw  ^  or  ibi  Tok  B.  L 
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Me  OF  THE  SIGHTS 

«nd  ewcutoi,  wUck  die  Uw  ia  cveM  to  kTwd  (d)/  In  eccIwiBStical  and 
eleemosynary  foundation!,  the  kioft  or  the  founaer  msy  give  ihero '  nttee, 

laws,  itatates,  and  ordtnancea,  which  they  are  bound  to  obsene  ij 
[*476]  {  but  corpontiooH  merely  'lay,  ooiwtitated  for  civil  purpoeM,  an 

subject  to  no  particular  itatutea  (10) ;  but  to  the  commmi  law, 
ind  to  their  own  by-lawa,  not  contrary  to  the  laws  of  the  realm  (e}J  Ag- 
gregate corporations  also,  that  have  by  theii  ctmatitDtione  a  head,  a«  a  deao, 
warden,  master,  or  the  like,  cannot  do  aay  acts  during  the  vacancy  of  the 
headship,  except  only  appointing  another :  neither  are  they  then  cap»- 

Ele  of  receiving  a  giant :  for  such  corporation  is  incomplete  without  x 
ead  (p).  But  there  may  be  a  corporation  aggregate  oonstituted  witboal 
a  head  (;) :  as  the  collegiate  chureb  of  Southwell,  in  Nottinghamsbira, 
which  consists  only  of  prebendaries  ;  and  the  governors  of  the  Cbutei^ 
-house,  I^ondon,  who  have  no  Resident  or  superior,  but  sre  <Jl  of  equsl 
authority.^  In  aggregate  corporations,  also,  the  act  of  the  major  part  is 
esteemed  the  act  of  llie  whole  (r).  j  By  the  civil  law  this  major  pan  mnrt 
have  coiMisLed  of  two-thirds  of  the  whole,  else  no  act  coulo  be  peribm- 
ed  ( j] :  which  perhaps  may  be  one  reason  why  they  retimred  three  at  leaat 
to  make  a  corporation.  Bat  with  us  am/  majori^  is  sufficient  to  deter- 
mine the  act  of  the  whole  body  And  whereas,  notwithstanding  the  law 
stood  thus,  some  founders  of  corporations  had  made  statutes  in  derogatioi  * 
of  the  common  law,  making  very  frequently  the  unanimous  assent  of  tM 
society  to  be  necessary  to  any' corporate  act,  which  King  Heniy  VIII. 
found  to  be  a  great  f^truction  to  his  projected  scheme  of  obtaiuing  a  sm^ 
render  of  the  lands  of  ecclesiastical  corporations,  it  was  therefore  enacted 
by  statute  ?3  Hen.  VIII.  c.  37,  ^t  all  private  statutes  shall  be  utteity 
void,  whereby  any  grant  or  election,  made  by  the  head,  with  the  cancnr> 
renoe  of  the  major  pari  of  the  body,  ia. liable  In  be  obstructed  by  any  me 
or  more,  being  the  minority:  but  this  statute  extends  not  to  any  negaavw 
or  necessary  voice,  givonby  the  founder  to  the  head  of  any  such  society  (II) 
We  before  obeerved,  that  it  was  incident  to  every  corporstios 
'[*4T9]  to  have  a  capacity  to  purchase  lands  for  themselves  snd  'succes- 
sors :  and  this  is  regularly  true  at  the  common  law  {t\  But  they 
are  excepted  out  of  the  statute  of  wills  (u) :  so  that  no  devise  of  lands  » 
a  corporation  by  will  is  good,  except  for  charitable  uses,  bv  statute  43  &lis. 
c.  4  (to) ;  which  exoepdon  ia  again  greatly  nanewed  by  the  statute  9  Geo. 

(■)  Lord  Kkt^  8.  W  Tf.%,%,\. 

(■)  Co.  Litl.  MI,  Mt.  (t)  ttf  Rap.  SI. 

If)  ID  Rap.  Ml  (■)  MHaB.Vtn.c.S 

vn  Bra.  ikr.  til.  Cnftimhm,  n,  M.  (■)  Bab.  IM. 


•f  chaueU  PMUM  iii  tuoMHion  in  ■  tala  our-  tbt  (ociMy.     ll  i*  tha  usual  language  of  aal> 

:|«nliDn.     Ca.  Ur.9,  a.  1.  lega  aUIutea  lo  dimat  thai  manr  acta  ihatl  to 

(10)  Thair  obaiMra  ar  imawnarial  om^.  don*  bj  ranlwni  i<  narBr  pan  amama.  or 
avbich  an  B^ivalant  lo  tbe  aipiaaa  praviaMHiB  imtgiMttr,  9r  frmpttitut  <f  majar  part  i  aad  it 
sTa  oharur.  are  in  lad  Iheiratattilea.  baa  been  doWnniiuil  br  iba  coun  of  kini^ 

(11)  Till*  act  elcarlji  vawtM  all  rrirtic  Ma-  baDeh,{C«i^3TT,)aiidby  the  viiiiucofCbu*- 
Aaxnt,  both  prior  and  aubaequani  to  ila  data,  tiH,  Canlindg«t  and  alao  by  the  vLaitorft  of 

•hioh  nquira  llic  eoucumBca  or  OMia  ibas  DuUin  Collet*.  *'>*'  !!>■■  npnuion  doe*  aet 

«  oiajoiitf  to  girs  ralidity  to  an  giaol  orsleo-  onotar  a|Kni  tlw  waiden.  masler,  nr  preniM, 

ItMi.     Tba  Iwned  iuilga  i«  of  opinion,  diat  U]r  nagntiie ;  hut  that  bi*  role  nmat  hi  eooBl. 

it  hMftM  ■Jboced  the  Ragaiira  given  bj  the  «d  with  lb*  nat,  and  that  h*  i*  eoneludadkr 

•lalutaa  la  lb*  bead  of  aaj  aocianri  but  I  an  a  iMioaqr  of  vntM  apisst  him  * 
inelinad  (o  ibink  tbia  opiuan  maj  Da  qneatiaa- 


■a  t:  Co  Ogle 
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II.  c  36.  And  ilao,  fay  a  peM  firie^  of  MstntM  («),  tbeir  pvivilogp 
•ven  of  purchasing  from  any  living  gnmtDr  i*  much  iii)ridged :  so  dut 
nttw  «  corpontion,  ei^er  ecclMiuticiil  or  Uy,  muH  have  m  licence  tcmm 
the  king  to  purchue  (y),  hefore  tbey  can  exeit  that  capacity  wliich  i» 
veated  in  them  by  the  conin^nn  law :  nor  ia  even  this  in  all  caaes  sufficient. 
These  alatutea  an  ganemlty  called  the  atatutesormorlniaM.-  dl  purcbasaa 
made  by  corporate  bodies  being  aaid  to  be  puTchaaas  in  mortmmu,  in  mar- 
tini monit .-  for  the  leaacMi  of  which  appellation  Sir  Edward  Coke  («)  offen 
many  conjectures  ;  but  there  is  one  wbkh  aeerea  more  probable  than  aHy 
that  he  has  given  ua ;  vit.  thu  theae  purcbaaes  beinf  unially  made  by 
eccleaiastical  bodies,  the  membera  of  which  (being  prcrfeaaad)  were  reokoa* 
ed  dead  persoas  in  law,  land  therefore  holdeB  1^  ibem  might  with  grMI 
[»opriety  be  said  to  be  held  ut  mortua  ma»*. 

1  shall  defer  the  more  patticular  exposition  of  these  statutea  of  aioitmaiB 
till  the  next  bivik  of  these  Commentariea,  when  we  shall  consicier  th« 
nature  and  tenures  of  estiMea ;  and  also  ihs  expositiMi  of  those  discing 
■taniea  of  Queen  EliKabeth,  which  restrain  apirilusi  and  eleemosynary 
corporations  from  aliening  siKh  lands  as  they  are  at  present  in  legal  po*- 
session  of :  only  mentiaBing  them  in  this  place,  for  the  sake  of  reguluiiy, 
as  statutable  incapacitiea  incident  and  relative  to  corporations. 
/"    Tl?»  gBf^'^l  if"'"*  "f  a^l  by^ies  politic,  ctmsidered  in.lhftir  eor- 
;  porste  capacity,  may,  like  tHmejtf^  natural  persona,  be  'reduced    [*480] 
j    to  this  single  one,  that  a{  a^ing  up  to  the  end  or  design,  what- 
V  eTCT  it  be,  for  which  ih^X-3tfll^?'JCrflalfi£rf'y  ilisil  fP-Hn^er.  i 

III.  I  proceed  therefore  ntaW  .inquire,  how  these  corporsliops  may  1m 
wmUd.  (^'corporations  being  composed  of  individuals,  subject  to  humaii 
frailties,  are  liable,  aa  well  as  prirata  persons,  to  deviate  from  the  end  of 
dieir  institution.  And  for  that  reason  the  law  has  provided  proper  peraona 
(ta  visit,  inquire  into,  and  correct  all  irregularities  that  arise  in  such  corportp- 
dons,  either  sole  or  sggregate,  and  whether  eccleaiastical,  civil,  or  eleem»- 
svnary.j  fWj^^i  gegard  to  all  ecclesiastical  cMporaiions,  the  ordinary  ia 
their  visitor,  so  cODsiiTiiLed  liy^lhe  canoriTaw,  and  Irani  thencn.  derived  tp 
UB^J  The  pope  formerly,  and  now  the  king,  aa  supreme  ordinary,  is  ths 
T^tor  of  the  archbishop  or  metropolitan  ;  ^e  metropolitan  has  the  charge 
and  coercion  of  all  his  suffragan  bishops  ;  and  the  bishops  in  their  several 
dioceses  are  in  ecclesiastical  matters  the  visitors  of  sU  deans  and  chaptsn, 
t)i  all  parsons  and  vi can,  and  of  all  other  spiritual  coiponiions.  (  With 
resect  to  all  lay  corporations,  the  founder,  his  heira,  or  assinis,  are  the 
nsjlois,  whether  the  foundation  be  civjl  Sr'elegVtOaynary  i)Tor  in  a  lay 
incorporation  the  o^inary  neither  can  nor  ought  to  visit  (a). 

1  tiilbw  it  u  generally  aaid,  that  civil  corporations  are  subject  to  no  vi- 
ritatisn,  but  mer^y  to  the  common  law  of  the  land ;  and  this  shall  be  pr«> 
sently  explained.  But  firat,  as  1  hara  laid  it  down  as  a  rule  that  the  found* 
er,  bis  heirs,  or  assigns,  are  the  visitors  of  all  lay  corpontionB,  let  m 
inqtiire  what  is  meant  by  theybuiubr.  /  T^eJ'oui{.der.qf.alI.C.OllK>tati<>ns,  in  - 
■he  Mrictest  and  oridnal  sense,  is  tjie  king  alone,  for  he  only  can  iiicorpo- 
^e  a  society ;  and  in  civil  incorpwatians,  such  as  a  mayor  and  common- 
jil^T^c.  where  there  are  no  poasessiona  or  endowments  given  to  the  body, 

!■)  Pn 


_._   ..._.- (■na.SBan.IILe.: ,_ 

:.*.«.  HiiM.    Ctl.t,tH,». 

mBTIhtsimisw.atBtTnwaiiWMhieillSHi        (■)  ItMl.l 
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mm  iti'ivS  olW  IciVti'dM^ultMlihij-.  %Win  dttxrftHafnMJ  fomidafimia. 
~  '  tvkln  M  ooH«geB  aftd  )K)«t)ildft,  Wbefo  there  !b  an  endowment  oV 

fJlSl]    lands,  the  laW  distlnguifeheB,  hnd  makeS  t#<t  ^Mufes  Of  ■foundtt- 

ttaafe-UMLtiiis  IB  the  gen^l  ropwdecr'  "Jl  toHegftTand  hewpttalB .  t^ie" 
Mtu^  ffi'm^qfi',,  ^M-rjigirCTu,  <)Ej]te.*Hgtig«  oTu,!!!  Wftieh  dense  the  fimj 


iLpa^ens,  ozSM^mtxaprk  of  it,tii  wmen  (iense_the  first  em 

-of  rti«  reveniieg  is  the  foundation, »na  na  wno  jgiwa  diem  is"injbW7gt» 
fttmder:  antTtt  ia  iri'tEHTaW^EJW  fliaC  We 'geiJefSWTOaiTWM'f&B  fouri J- 
fiFTTTJpllege  «T.  fio«jitir(J);~BM  here  Ae'TOnfTHTB-pFSf^Sive  i 
Wr.'TT'the  king  ftiid^priftM  tlM)j<^'lft  WdcHrilig  U  ^etHosynaiX  rotm^ 
^tiwi,  Itw  fcing  dMys  tatett  be  the  fbtmder  trf  it.  And,  in  general,  fhb 
tcin|  beiivg'tlw  tcrie  Ibuttdeir  oT^  citit  lewponilioM,  and  the  eodowerr  thb 
per&cieni  rounder  of  all  elee(MW)nn>y 'Onek,  tkeTlght  orvisiutim  of  the 
Armer  veMlta,  uiibrdhig  it>  ihk)  rale  'liid  dowa,  to  the  klnj; ;  and  of  tbs 
latter  to  the  pati<M  or  endoWer. 

The  king^W!in^itbu«eMmifMl»d%jr4e*  vfa9MtofidUi'rfl_corf^tiDnk, 

the  lawhu  also  Rpptfinted  tlM  jplkcb  %%eKia  lie  shafl  exerciBe1^ajur»- 

/  ^ctioirr~wtigh  jr^fai  ty^rt  *tf  WttI**  ]?fiBtJ*f,*,  Where.  aaAjrhere  onTy.  iSi 


,  JhTvigiml  or  tbw  kind  of  oorpoMtions  are mtniifcj  jnto  andw._ 

aBTall  iheir  coniTOTersies  S&ci3efl.  -Slid  this  is  what  I  undentencl  to  76 
the"  meaning  ©f  "6tfr  lawyert  WlieA  they  way  th*t  these  civil  coTponiioo* 
ai«  liable  to  no  nsiution ;  that  ia,  that  Ae  law  bathig  fay  immemorial 
nsage  apjMMMed  thefh  to  1)0  vistte<l'Mn4iDBpe<1edl)y  the  king  their  founder, 
in  lua  majesty's  ooim  Of  Idvg's  bench,  according  to  the  raies  of  the  com- 
«Jm  law,  ihayoBght  BM  to  be'vinted  elsewhere,  or  by  any  othrir  autho- 
tiiy  («).  And  thn  is  so  Mtritnly  tme,  ihu  though  the  king  by  his  letten 
^ent  had  subject^  the  Cttllegie  of  Pbysicians  to  (he  vTsiiaiion  of  fintr 
very  Teapeetalile  penons,  Ihe  lord  chlLncvllor,  the  two  chi^  justices,  and 
-liM  cbief  bttron  ;  thongh  dw  college  had  'accepted  ihit  charter  with  &11 
-possibile  marks  of  acqniescMwe,  and  hail  Meted  under  ft  fbr  near  a  centnty  ; 

yet  ia  1788,  the  Bdtbe^ly  ef  Utis  provision  «otning  in  dispute,  on 
[*483]    an  AppMl  preferred  to  these  supposed  *TisilOT«,  they  directed  thb 

l^ab^  of  ibeir  own  appointment  to  be  argued;  and,  aa  thlk 
eaUef(<e'WU  mar^  a  tMl  and  not  an  deenMAyosry  foundation,  they  at 
bngth  dewrminsd,  eqpoa  Bemral  iaye'  solemn  debate,  ihlt  Aey  bad  no 
jnrisdiatian  oe  TOitOK-;  «fd  KRitard  the  ftppelTant,  if  a^gnered,  tt>  Uh 
tegular  remedy  tn  ht«  rMjeftj^  cQun  of  kin^s  tench. 
,'  As  to  eleemoeyimry jcatpm>a!tions,  by  the  dotation  the  founder  tend  liih 
■  heirs  are  of  "c^ifllmon  right  (hte  "legal  »iBilors,llO  see  that'  su'cK"  pro_gerij:.b 
rightly  employed,  &s  mijfhl  otherwise  have  descended  to  the  visiior  himself: 
8ut,  it  the  founder  lias  (appointed  and  a«ii;|ned  myBflWT'perStJnTO  we  risit- 
«r,  then  his  asnigiwe  so  appointed  is  invcMed  with  all  the  foimder'a  power, 
in  exclusion  Of  his  beiF.  (  Gleetnosytiaty  corporatibns  tire  chiefl;  hoapitala, 
ar  colleges  hi  tli»  imiversitles.  j  Thne'  #ere  all  of  them  considereS,  ^"tEu 

(4)  Id  Rfp,  S3.  rmrnrictiini  irlmunn  iimnlil  inllin  li  ■■iiliilil 

m  T.lta  AMhin  It  JAAttiM  IM  Mftnad.     lit  ¥ainaTinnfMVbt<if*fittoi:li!i,*»iitmSmtntt 

umnafkiBg>ibBoiih<km*rh*«*M),;' — " —  ...i— ... ^  ^-.u^^ ..  ->^ 

•«r»l  io[i«riirta-'— '■—'■■■  -•■ — 


ol  •uthorily,  where  olher  jum-    belhduriii  lo  w«nt  WW  at 


la  eiuDiul  Diwka  al 


(IS)  And  it  wiuit(,tconeeire,iiiotlMr  Ritirk  ud  ponbh  injudic*  in  civil  coipontioas,  u 

«f «MtMmfa<  ptiWM;  *hilik  a,  flie  dlKivtion  In  evely  Athei  piit  of  Iheir  juriidiclua  ;  W 

»f  4  liiilor  mlunurilr  lo~t«(Utua  uid  supei-  il  ii  Mt  tba   '"rrr  of  *^   irafiwiaa  (• 

'      ~                    ■■■'■■  <.U  A^  pwt  ^FSSk  ■MhKlV«>iMMU>W 
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fCfM)  chMjTt  M  of  iNn  McfavaatlciijansdioliaB:  kMiwfattllub»at 
the  Und  juofid  stbaiviM ;  «od«  witk  N«Bnl  ta>  hmpiloli,  i*  ka«  Iodr  bwa 
lMl[l(^tb«tir  tho  hwpuU  b«  ifiiriiiMl,  tlw  bulwy  •tuUviaui  butifbfi, 
l)n  rMnm.  TU»  rigfal  of  Uy  mwqim  ww  ind— d  »biu^  tqr  autute  !l 
TUk.  V.  0.  1,  wU«k  wdMiMd,  UiU  Iha  afdinuy  sboi|ia  vuit  aU  hwpfinh 
Iaiuu)e4  kx  whfcwM ;  tbwigh  ih«  kiag'a  nght  wu  Mawmd  ta  vioii  by  liH 
gommiMimqra  wuk  w  wum  of  MyaJ  rou«d»tiDa.  But  tka  Biibjaci's  hgfat 
T«  io  put  nt*n*i  by-ttMuU  14  £la;,  c  &,  wbiok  diMtita  tiiii  biifaop  t* 
«wt  ftneh  Itwptlnh  «iily  wh«r«  no  vummt  u  >K>aiBltd  by  tbe  ftwjww 
llienof :  ftnil  aU  tlw  hMpiisls  fouadad  by  riitue  «^  tba  ■i|Jiit«  29  Elu.  c. 
(iRK  w  bffnaiMdby  BUokMnonauanllbaaMBvutadbyUw  rMMctiva 
£Mad»i4.  Bui  atiM,  if  dw  mwdw  ^fffinlt  nobody,  th*  Uahof  of  um  dioo 
MM  D»|St  vi«iii  («). 

CoIlegeB  in  the  uniTeraities  (whatever  the  common  la«f  may  aoiTi  M 
vight  fwnndy,  judge)  wfva  oeMaMly  fouidMed  by  the  popish  clergy, 
Wdei  whon  wMlieo  ihfty  wen,  u  McilMMf  twal,  Qi  M  ^asl  u  dZrriMtl,  «orr 
Mraiioira ;  woA  tbeiefor*  ^e  right  of  viattotioM^  wu  (dkined  t^ 
m  onlinwy  of  d»  *dwMM.  Tbia  w  evidMl,  beoBqia  U  many  [*4a3] 
ff  •or  KuM  4noioiit  noUegM,  where  the  Couider  had  a  nwnd  tO 
Wtyeot  litem  to  «  *Uilor  of  hie  «««  nomuaiim,  be  obtained  fof  that  pwh 
poae  a  papal  bull  to  exempt  them  from  the  JDriadiclion  of  the  ordinarjr ; 
aevorai  of  which  are  atill  preserved  in  the  archivea  of  the  res^Qiive  aocw* 
ties.  Andiniomeofonrcolle^,  where  no  ■pecialrisiloria  appointed,  the 
bishop  of  that  diocese,  in  which  Oxford  was  forroerly  cooipnaed,  has  in- 
memoriaUy  exerciaed  visitatoriaL  aulhority  (13);  which  can  be  aeoribed  to 
ootiiing  else  but  hia  supposed  title  as  ordinary  lo  visit  ihia,  unong  other 
eccleoiaatical  foundations.  And  it  is  not  inipoasible  that  the  number  of 
eolleEee  in  Cambridge,  which  are  visited  by  the  bishop  of  Ely,  may  in 
part  bo  derived  from  the  aame  original  (14). 

Bat,  whalevei  might  be  formerly  the  opinion  of  Uie  elergy,  it  is  bow 
l^ld  as  established  common  Uw,  tbft  colleges  are  lay  corporations,  though 
•ernetimea  totally  composed  of  ecolesiaslical  paisoBs  ;  and  that  the  right 
•f  visitation  does  not  arise  from  any  principles  of  the  c^non  law,  but  of 
Bect;saity  waa  created  by  the  common  law  (/).  And  yet  the  power  and 
juriadiction  of  visiters  in  coHeges-was  left  so  much  in  the  darli  at  comrocm 
law,  that  the  whole  dctftrtne  was  very  unseiiled  tijl  the  famoaa  case  o( 
P&mipt  end  Buty  (g).  In  thia  the  main  question  was,  whether  tha  am* 
lenoe  of  the  Uithop  of  Exeter,  who,  as  visitor,  had  deprived  Doctor  Bury, 
the  rector  of  Gxeter  College,  could  be  examined  and  redressed  by  the  com; 
of  king's  bench.  And  the  three  puisne  judges  were  of  opinion,  ibat  H 
night  be  reviewed,  for  that  the  vinitoi's  jurisdiction  could  not  exclude  the 
aommun  law  i  and  accordingly  jndgmant  waa  given  in  that  oouit.  But 
Ae  Lord  Chief  Justice  Holt  was  of  a  contra^  opiuton ;  and  held,  that  by 
tb«  common  law  the  ofGce  of  visitor  is  to  jquge  according  to  the  siatutea 
n£  th*  college,  nnd  ts  expel  and  deprive  upon  just  occasions,  and  to  hear 

^41  TnrtKwk, >  U«.  UI. (S.   gAn.et.  tojUrdSum.*.  IUbLIOS.  Show-U  nm, 

(rt  1  InM.  Txf.  ifif^  jbt,  loi,   C»rtfc«w.  in. 

if}  Lord  Hirtn.  R. 


(IS)  TkM  it,  iha  Biiibnp  at  Lincoln,  rroa    er  ha  bi  ippatfiMi)  bj  Um  npi»H  dechnli 
«r|inH^i««iithUorO<ron)  niuUn.  and  ificial  tHwiiisn  of  tba  fnmdar ;  ami  U 

(14)  Hr.  Chnilnn  thinki  rttM,  in  Iha  aai.    withoiil  4«k  lh« 


Chnilnn  thinka  lltM,  in  lha  nai.    withoiil  doak  lh«  hiMtaj)  WM  kad  Bpm  fraa 
lanhriilMs.  Iba  Biahop  nf  Ely  haa     *•  dipiilT  of  l|la  alMiaa,  and  tba  |ii«n^ 

ll,g,™T:C00glc 


I0»  OF  THE  HGHTS 

M  KjipMb  at'  cmBM  :  and  il»i  fhun  Iriiii,  mi  bim  rmly,  tke  pu^  gri«T«4' 
ought  to  havfl  rediMS ;  the  ftmndei'  baring  repdHd  in  Mm  so'eu- 
[*484]  tire  a  confidence,  that  be  "will  adminttraT  jualico  iniputititly;  tbar 
hie  deienninatione  are  final,  uid  examinable  in  no  other  sonit 
wkataoerer.  And  upon  ttna,  a  writ  of  arror  being  brought  into  the  houaa 
el  lords,  they  concnred  in  Sir  John  Holfa  opinion, and  reroreed  the  judg- 
ment of  the  court  of  king's  bancb.  To  trhicb  leading  caae  all  aubaequent 
dfiterminaiions  hare  been  confbnnable.  But,  where  the  viaitor  ia  iinder  a 
(mnporary  diaability,  there  the  court  of  king's  bench  irtll  interpose  to  fn- 
vent  a  defect  of  jugtioe(i).  Alio  it  is  said  (i),  thatif  afouader  of  an  etoe-  . 
mosyoaiy  Toundation  appoinia  a  riaitor,  and  limita  bis  juriadictim  by  mlea 
and  atatules,  if  the  viaitor  in  hia  aentence  exceeda  tiioee  lUles,  an  action 
lies  againat  him  ;  but  it  ia  otherwise  where  he  mistakes  in  n  thing  within 
'  'a  power  (15). 

IV.  We  come 
(be  dissolved,     ^ny  particular  member  mav  be  diiJntncb 


/    IV.  We  come  now,  in  tbe  last  place,  to  oonaider  how  corpotationa  mvf 
(be  dissolved,     ^ny  pgniniilar  mem' 

8 lace  in  the  corpomuonTBy'acSij' 
lelayPBof  tbeUsdl  or  n<  ------ 


theJayj'Bqr  tbeUsdl  Mhe  may  res'g"  't  by  hia  oyy  voli 
But  the  body  politic  mav"ela6  itselr  6<i  mSBorved  in  se 
diasoluuon  i^  the  civil  deadi  of  the  coipotntioh ;  and 


<0  1  Lutv.  iisa. 


ways,  wbicD 

coipotntioh;  moA  m'Uus  caae  tEe& 


I8id.u. 

.     >r  titB  ■ppoiolRMDtoTiTiiilar.     Sitti-  S  Btlk.433. 
(iloter,    or   miiatjawf     cmmmiJ— wi,    will        A  conmralnin  may  iiirgood  enaertmtiii  »m 

ereUe  ■  general  visiior,  Bod  conhr  ill  ths  officer  from  his  office,  2  ^in.  B19.    Sir.  T. 

■uthoriij   incidantal  to  the  offics;  (1   Burr.  R*<r. 439,  anil  this  ii  incideiil  to  >  corpotaiioa 

IDA.)  but  tkii  gancnl  Mwar  nuy  tit  KilniB-  wiihoui  chiittr  or  prueriplinu,  1   Bun.  SIT. 

edi)idi)uiilifiKl.ortbemit<iritw7lMdi[«ct<d  led  vii.  U  Co.  99.  ■.     Style.  4TT.  480.     t 

by  the  (ratule*  hi  do  purliculiir  acta,  in  wbieh  Lord   Itsqr.  39S.    S  Eyd,  SO.  &c. ;   ■  D)Uidk> 

■---■■■■*'  jnm  Ijfi  U,  eoopa]  t  remonL    4  Mod.  23^ 
If  tb*  neniber  do  uy  ibing  county  tc  '*-' 

bonoh  viil  eiamlna  ijw  oomiaatiDn  of  the  lal^  ird  he  ie  remo' 

lone,  and  if  corraot,  tsill  comwl  the  fi.iiot  la  Dub.  1.  Kol,  406 

■pHiini  une  of  <l>e  tvrn.    3  T,  R.  200,     New  borough  unil  teriuei  ilieodsni^e  without  U« 


7  the  rellows,    duty  of  hi"  plecs  or  osth  he  ia  reiDornl'le,  II 


Lfted  rello»ahipa.  if  no  ilMuIsi  up  given  ful  eicuie.    4  Hod.  36.     Semh.  Show.  ZSD. 

by  the  Ibundtia  of  Ihtm,  otuat  follow  the  on-  4  Outr.  3087.  xnd  aee  further  9  Ca  99.     Sit 

Suial  foundalion,  and  ira  luLiecl  lo  the  aam*  T.  Biym.  438.    Sly.  4T0.      FVoni  Iha   '     ' 

iacipljtw  and  judinluie.     1  Bwr.  2D3.     It  ia  tiooa  on  ihia  aukietl,  it  >|>pean  thai  men 

•SvFluua  tba  btcolion  of  iha  founder,  u  fax 
■i  ha  CKn  colleol  it  fruig  tha  slalulei  and  ths 

Balure  of  the  imiitntion  and  in  tha  piareiaa  canao  lor  nn»>a[.    Uee  caari  cnlleclM  in  9 

U  Aia  iuriadicliw.  lie  ii  freo  (ran  all  cob.  B.  tt  C.  I£3.    And  t  cnrpnnie  efiict  doea  d«I 

traul     Lord  HnnaGrld  hu  declared,  thai  "the  become  ip»  feclo  ncant by  the  aan-tpiiidepoa 

Tiailitorial  power,  if  properly  eisrclaed.  with-  of  Ihe  roipontor:  aaeiiience  muil  be  paaied. 

out  cip^Mie  or  dtUy,  ia  unehil  to  and  eont*.  S  T.  R.  TT3.    Where  a  charier  doea  DOl  re- 

nieiitto  collefea)  and  it  i*  noir  Mitlad  and  quiie  the  menbeia  ofa  eorporation  lolie  n«i> 

19  BummaiT,  and  without  appeal  from  it.**    1  coftimanding  the  corporation  to  ineel  aad  con- 

'Bwr.aOO.  ■'      '■'     -  -   ^-    -' ■--'—  -> 

.{«)  ETery  memberoroffieer  of  a_..,    _      , 

Hon    may  nii'n  hia  place  or  office.    S  RoL  abeenee  haa  been  produciive  m  aoina  aenooa 

«&6. 1.  la     1  Sid.  14.    Sembl.  Cont.    1  Hoi.  ineonTeiiiene*.    3  B.  dc  a  ISl.    Wlier*  lb* 

I3T.     Pop    134.    2  RoL  1 1.    And  a  twqura-  ohaner  of  «  horau^  direoled  tkal  whan  nuf 

tion  haa  power  lo  take  auek  raaif^tion.    I  of  lbs  capital  burgMtu  ahoald  baf^n  la  m 

Sid.  14.    A  laaignaiion  by  parol,  if  entered  or  dwell  ddI  of  the  borausbor  ba  raoMTa^il 


aeplinf  anolhar  Ofia*  iaooaiMtiLle  with  ths    olhen 

4lbBr,iinpl'aaareaigDaIion.    3  Buir.  IBIS.    If    die  o.        . 

•  (Mi(BauiMb*ODoaaooept«d,  thapaity  eaa-    -i— — — «— ™  of  dwalkoi  a«tirf  dw  bstDaik 
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*y^ jUd  "■  npni*"*"  >bnl)  rsrvit  to  ih«  pemo«,  or  his  beira,.  vho  {laatM 
tb«m  toT^e  corporation  ;  for  the  law  doilr^nax  a  condition  to  orery  such 
grant,  itiBtTif  l}ie~'corporatio#be  diM«lv«d,  the  grantoT  •hall  have  the  lauds 
tqjain,  beMussjittLCauaR-PXibs^rant  failgjli  (i).**  The  grant  is,  indesd, 
only  daring  the  life  of  the  corpoiuion  ;  which  may  endure  for  ever  r  but 
vbon  that  life  is  dfetemiined  by  the  dissolution  of  the  body  politic,  tbp  gran ' 
tor  tsltea  it  back  by  reversion,  aa  in  the  case  of  every  other  grant  tot 


m«  held  tint  tbaie  wanb  mra  dM  so  aa-  1  Lord  Kmj.  301. 

sbignou*  u  to  Hirranl  the  court  to  inter-  A  temara]  mud  in  ginirml  be  by  the  act  oi 

re,  hy  intniing  m  niAnduinu*  cilling  on  ths  IhB  ohoje  budjr.     ir*Br>ccial  po«er1airna«* 

Kyor  mkI  bar^aiwi  to  al«ct  and  aWBar  ia  ba  dalcgated  to  part  of  tha  bodjr  it  moM  bt 

ID  capital  bur^euai  in  Iha  roon  e[  two  sna-  abawiL     Cowp.  MS,  3.  4.     Dougl.  US.     To 

aidant  capital  liiitgeasea  wbo  had  nnt  bean  Ihia  power  sfamolion  ths  power  of  hnldlnf  ■ 

e»iMBly  rcinnKd  by  the  corporation  from  cornorata  meetinifor  thai  purpoM  a  neOMh 

BirBlfioea  ranhflparpoaaoriafcingtbiamat-  aanV  ixidMit.     itnuiL  IS3,  6.     A  pailj  ea^ 

3B.  it  A.  500.     It  ia  nol  be  reisorad  but  by  the  cuipnnle  act  u&. 


ttheatieoipltd'toacluin-    airMal.     9  Horf.  2M).     Then 
II  Co.  si  b.     A*  i(  b*    iDOiw  for  Dm  naror,  lie.  t: 
Iknaiem  Ih*  cuia  nfiht  rhaiteror  priTileiaa,     rorib/purpoaa  of  deciding  ■ 


tniy  lo  hia  duly.      II  Co.  S&  b.     A*  if  b*    idoiic  for  th*  navor,  lie.  txprcMly  to  aew 


11  Co.  ar.  b. ;  or  disiuxle*  th«  partnenl  eS  1  Stia.  385.,  and  eveiy  member  o^  the  aiMn. 

aatomt  due.  Id.     An  indictment  being  prs-  bly  raual  b«  iuminanod  where  a  aunuDOna  ia 

farT«d  Bpiinat  him  i*  no  wnae  of  ilaairof  n-  neeetnry,     £  Stia.  1061.     A  power  marnA 

nofal  before  be  ia  convicted,  Str.  413  j  bat  if  to  the  cmwn  in  a  chiuler  of  incorparalion  ta 

h«  be  guilty  of  an  indictable  olfenet,  be  may  amore  hy  order  nf  council  one  or  more  of  lh« 

bereouted.     EL  T.  Haidw.  IM      It  >a  nota  oorpnnlon,  whicfa  oluirter  aim  deelnred  tluc 

(pod  eaiiM  of  remo>al  Ihal   an  alderman  ■•  all  or  any  of  them  ao  amoTed  abould  acmallr 

■boTe  acTemy  yenra  of  axe,  2  Rol.  4Se.  1.  5.  and  nithout  further  piweii  lia  mnoi-pct,  an'd 

S  Roll.  II  ;  that  he  mtabeliBTed  hinueX  when  which  ulw  provided  nt  the  annie  lime  itial  np- 

■  mayor,  Sly.  151 :  Sembl. ;  ordidnol  neooual  os  audi  anwtion  tlie  remaiaing  corporeurB 

bt  monry  received  by  him  lo  ibe  iiae  of  ^itf  might  proceed  to  Rll  up  ihs  rnciinciea,  cannot 

corporation.  Sly.  151  ;  or  wrote  a  tetter  lo  ale-  be  eierciaed  to  auch  an  eiteni  aa  not  lo  leata 

«mt«ry  of  aime  which  nharyed  the  mnyor  with  a  tufficisnt  nomher  lomakea  reeleciion,  aiNl 

■nbnmatinn.     Cnnb.  174.     I^nnkrupley  ia  do  ihereiore  an  amoval  of  all  waa  held  lo  be  nit, 

CUM  of  rrmoral.      2  Buir.  T23.     Woida  lo  ST.  R.  SflS  ;  tnit  thil  iud|menl  waa  revetaed 

the  chief  magiatmte  contp  bono*  morei,  dco.  in  Dom.  Ptoe.     4  T,  ft.  ) 


ST,  98,  90.  a. ;  noi  ia  a  nfuaal  to  py  hia  pro-  lummonlng  the  party  to  answer  for  bitOMlf 

— .-.^  r..  .L^  renewal  of  Ihe  rhanar,  1  Hid.  and  hearing  him,  for  ho  may  have  a  ^ood  «- 

_. sing  to  mahe  the  usual  paymenU  caie.      1i  Co.  99.  a.     I  Bid.   14.     In  aooa 

$tr  loiipott  of  the  componj'.     Seinble.  ConL  naaea  Ihia  may  be  diapeiued  with 


Kay.  466.     A  defect  in  original  i]UttltiipatioD  nan -residence  iaagood  ci 

if  nacau>efhrTeinovBl,Dnugt.B0,ei,B5,and  i*  onneceauiry  before  pn 

t  Kyd.  62  to  M.  Unml.  I4».     But  if  he  be  lenwvaMe  for  nov 

A  miniitetial  officer  chosen  durante  bene  aitendnnce   at  the  (urporale  aaienibliee,  bk 

phcito  may  be  removed  ail  lihitom,  M  ■  Inwn-  must  hnva  had  penonal  notice  to  attend,  and 

detk.  1  lenir.  77.  B2.     Ray.     188.     1  LeT.  ih^I  hi*  preaenoe  waa  neceamry :  the  aaaal 

sai  ;  a  reeoider,  1  Vent.  24%     3  Jonea.  9S.  notice  of  the  intended  meeting  will  not   bs 

iBgaod.Dy.332,b.  Cro.S«I.J.    28alk.4«>:  l' Burr.  517.  53T.M0.     Wheni  an  officer  ia  re^ 

hat  geuenlly   an  officer  cannot  be   removed  moTalileailltbitum.hemnytiereinovedwithaol 

■Htbntii  good  cniise.  though  the  charter  anya  aumniona  or  hearing  of  him,  &e,     1  Sid,  IS. 

flUTiiUji  he  mxy  be  removed,  Dy.  331.  b.  or  1  Lrr,  !9I.     In  general  Iha  aummona  >ho«M 

bioiigh  it  aaya  he  may  be  chosen  for  life  ein-  ahew  the  particular  nhnrge   alleged  aKniitM 

rfarul  exprdin.     1  Lot.  I4S.      If  however  a  Ihe  unriy  lo  lie  anioved.  II  Ca  90.  a.     4  Mod. 

charter  lly  eiprera  wot4s  emnnwer  either  th*  33.  37:  tiut  iometiiHeinhia  ii  niinee*»»ry,  t 

corpor>linn  ai  br^e  nt  a  aeleet  body  to  re-  Lord  Raym,  225.  3  ed.  1240,  especiHily  wheia 

mAie  an  officer  at  pleaanr^. or  empower  then  Ihe  party  by  his  aeldispenaaawiihit.    3  Borr. 

•o  choose  him  drnw  pleasure,  they  may  in  723,     t  Kyd.  4«.  439. 

T.Jonei.52.     3Ke1>.fl67.     SirT.  Rayrn.  IBS.  dnmni  lien.     Com,  Dig-  Mandain'"    A.  «o. 

Though  the  electihn  be  pnenl,  if  ii  he  not  Where  it  i>  cmfintd  that  a  man  has  bent 

ander  the  cnmmori  iiral.  the  officers  thereby  rightly  removed  fiorn  an  office.  ib«  nnirt  will 

n.it  in  any  case  he  deprived  of  hia  freedom  ad  Cowp,  923.     2  T.  R.  177,     An  order  nf  reala 

libitum  of  Iha  corporaflon  at  targe,  or  of  any  ration  of  a  ootpontlar  illegally  dnfraBchiaad; 

B«  act  body.     Cio.  J.  MO.     Sii  T.  R^b.  168.  talaWs  to  Iha  ofifiaal  right.    Cows.  Mm 

(S)  Bh  Hot.  d.  I4B),  al  tfea  ad  of  Hit  Vol..  B  I.  ,  -~  r 
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tineuisfaed  by  its  disiolo^on ;  so  thai  the  members  lhereofca.niuitrecow, 
or  De  cluged  wiih  them,  in  YMfintSMIfcKifccitie^^i^rny^I^T  liipeiSSi^ 
0'TItSi  inaxim  at  the'  ctv3  law,  'ff '^MtTiMtvefMatt  i&A^iKr,  gj^uNfMm 
'  'debttan  nee,  quod  itbei  »mvirtmr;9lltgittl  dibent"  (w)^'^" 

[•4fl8J  /  *  ^'ggpgg^""..^**?.  ^  dwwlyad.  1.  By  Act  of  parliwneiM. 
'  wMcb.  w   boimdlese  in  Ha  opoiiLtiaM>-|19)^      2-  Bv  uio  1'^iiv*'- 

death  of  ainta'membere,  in  case  of  an  ugreg&te  corporation  (20).     3. 

■ffii^BurreBder  of  ita  francliisea  laUt  thebaOM  oIjli*.ijJQfi,  wTiict  ia^alund 
of  suicide.     4^  B^  forfeiture  of  il8  chkrtw,  thrpijfb,  n e^lige n  c e'pr"  alma 

,  o?  its  fianchiaes  ;  in  wKict  ca?e  tbe  lay. jjiJgos  ^t  the  body  politic  naa 
Inblten  the  cbiidition  upon  whick  it  was  H>coijip[eJe^7^"3  thereupon  lot 

'  ijicurporation  ia  vdid^[2i)jj  f  Arid  "Qte  regular  coOTaa  is  lobring  an  informa- 

\UoD  in  nature  ~^TV  writ  of  juo  vwrantu,  to  inquire  by  what  warrant  iha 
nMmbera  now  exercise  their  corporate  power,  having  forfeited  it  hy  snoh 
and  such  proceadings.^  The  exertion  of  this  set  of  faw,  for  the  purposei 
of  the  atato,  ia  the  reignaof  King  Charlsa  and  King  James  the  second, 
panicnlarly  tiy  seizing  the  charier  of  the  city  of  London,  gare  great  and 
^st  ofTenbe  ;  though  perhaps,  in  strictness  of  law,  the  proceedings  in  moat 
ti  them  were  Buffieie^tly  regular :  faut  the  judgment  against  that  of  Lou* 
don  was  reversed  by  Act  of  parliament  {e)  after  the  Rerolution  ;  and  bf 
lb*  aame  statute  it  is  enactsa,  that  the  franchise*  of  the  city  of  Londun 
Ihall  never  more  he  forfeited  for  any  cause  whatsoever.  And  because,  far 
the  common  law,  corporations  were  dissolved,  in  case  the  mayor  or  head 
•ffieer  was  not  duly  elected  on  ihe  d>.y  appointed  in  the  charter,  or  esta- 
blished by  prescription,  it  ia  now  provided  (;>],  that  for  the  future  no  corp^ 
mion  shall  ba  dissolved  upon  that  account ;  ukd  ample  directjoas  are  giveiL 
tor  appoiniing  a  new  oJ6c«,  in  case  there  be  no  eleotion,  or  a  Toid  otm, 
inade  upon  the  prescriptive  or  charter  day. 


a  eorpoialiwi  bar*  gnnud  aiar  lar.     3  T.  B.  )M.     And  mhen  Iha  mijor  pwt 

u  to  uuilhcrberanlhctiiliuo-  of  an  integral  pxil  oTi  coiporatian.  whou  at- 

■aiiuii,  uis]  uu  not  return  u>  lb*  donor.     1  Rol.  tendance  u  requirwislthselDctian  orodiccn, 

•ie.L  10.20.  and  ride  the  oaan  coUmumI  in  batng  |oiie,it(^ratea  ■■  a  diaulution  of  tlM 

Bm.  Ab.  Corp,  J. ;  il  land*  an  (inn  to  a  cor-  wbid*  eorporalioB,  whicb  bti  itcreby  loMtb* 

porata  body  and  it  ia  dbaolrad,  ihej  will  i>>  powai  of  holding  n>r[iora1*  ntKRililiea  for  lb* 

van  to  lit*  donor  and  bbI  aacbaat.     S  Hod.  puniDaa  of  Gllina  no  noaiiciei  and  coDliiiuioi 

CM.  UmOT.    3Eaat,ll3.    And  oben  iha  alcctk* 

(IB)  But  adebtduoisaconxiraliwiatill  ra-  of  nafor  wa*  to  be  made  by  Ihe  majoril*  << 

■aisa,  Ibauih  Ihtirnama  iaobaoiad  tqrauaw  n  aaawnUj  compoaad  uf  several  iniegrald*- 

ife«Iar.    aLer.  238.  SbitaBvu  of  aoorpontinn  andgll 

(IB)  Tba  king  oannoi   b«  hia  preroaaiiTa  aa  and  iohabiianii  for  the  time  b) 

.jing  reduoad  balov  ila  majaritr  of  a  punier 

(SO)  But  if  (he  king  nakta  ■  oarporatka  Burawr.  oouM   no  lonaar  ha  t«preMniad  ia 

_.!_.:__  _r  — , ,..._„  iijjji  oorponit*  aaaeiBMy,  and  tb'  —^~' 


tm_  bein;  nduoad  baioK 

oarporatka 
inuaalwan 
uion.  and  when  any  of  tham  die  tne    poiaiion  wai  thereby  diaaolvBd, 


_  „  ,    ._.  prerofBiii  .... 

aoorpoialion.    Rai  v.  Amley,9Tatm  kald  ihatone  of  luch  dulinite  inle^  porta, 

_  .  ,._.._,  ,  ,  .  "'JS  no  'w^ 
■thara  may  cbooie  enMher  In  hta  pinec,  il  niaj  ar  capable  of  continuina  iKalf.  *  Eaal,  IT. 
ha  ao  coHlinued.  .  Roll.  iU.  Bac  Ah.  til.  (21)  Befnlinfor  nefdecllng  tochooaa  aoek 
Oorff.  G,  But  wbeie  a  corporation  conaiita  odicera  aa  they  are  oblj»d  lo  doliytbeir  cbar- 
.if  leieml  dialinct  inlerni  pana,  if  ope  of  tpr,  ia  a  rronnd  of  rorfeiiure.  Carlh.  463.  aed 
tbaM  paria  beaome  eiiiDot,  whether  hy  Ihe  lid.  II  Geo.  L  o.  4.  For  a  forfeiture  a  onr. 
4«tbDf  the  pennna  of  nhoni  it  ia  conpoiwd,  potation  ia  not  diaaoUed  wiihoai  a  jndgmenl 
1  by  any  other  msana,  tlin  wbole  oocponlian  in  a  enurl  of  law  to  enforce  it.  and  Ikia  ia  al- 
ia diaaolred.  3Burr.  1S66.  Whan  an  iota-  tained  by  aciia  faaiaa  or  qno  warranto.  Ban. 
«Bl|wt  ofaoaiporatiaa  ia  gone,  and  Iha  oor-  Ab.  Corp.  C.  Aa  la  tha  aBrci  of  tbia  ludi 
pnration  baa  BO  power  10  raatare  it  or  to  do  nient.aoe  3  T.  R.  SIS.  i  T.  R,  133.  iKy2 
any  oarporataaotilheearporliiao  iaaufardia-  4Ml  Baa,  A)k  Corp.  G. 
aaliW  Ibalthaorowa  bbj  pant  a  new  ebar- 

THB  mo  DP  THS  FUUT  BOM. 
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THE  LAWS  OF  ENGLAND* 

BOOK  THE  SEOONa 
OF  THE  RIOHTS  OP  THI19GS. 

OHAPTBIL 

OF  phoperty,  in  general. 

Tm  fbmrar  book  of  ftene  Caimneiitsriea  kxrlng  trmfecl  at  Inrga  trf  dw 
ftn  persotutrum,  or  tvA  rights  Mid  datl«s  m  u«  atmerxed  t»  thfl  p«ma««t 
men,  ^  objecUoT  our  inquiry  in  this  a«con4  book  will  b«  the  jttra  ronim, 
orjhoBB  ngiitB  whicH"  K  tnBH  may  &comre  in  and  lo  such  exteinal  tlungv 
^"^ft  WlCdiinecteJ  with  Ills  person.  These  an  what  tb«  writmv  in  nsM^ 
nl  raw  style  the  rights  of  dominion,  «r  property,  oonceininf;  the  nataiw 
Ud  original  of  which  I  shall  first  premiaa  a  few  obsemtionB,  befors  1  pr»« 
eeed  to  diilribute  and  consider  its  sArera)  objeelB, 

There  is  nothing  whioh  so  genenUy  Strikea  th«  hnagination,  [  *3  ] 
lad  engages  the  affections  of  mankind,  aa  (he  rij^t  of  property^ 
«r  &Bt  Bole  and  despotic  dominion  which  one  man  claima  and  exercism 
Mer  the  external  things  of  the  world,  in  total  exclusion  of  the  right  of 
my  other  individual  in  the  uniiwrM.  And  yet  there  are  very  few  thai 
win  give  themselves  the  U^niUe  to  consider  the  original  and  foundBtion  of 
tfaiB  righL  Pleased  as  we  are  with  ihs  possession,  we  scant  afraitl  to  look 
hsek  to  the  means  by  whioh  it  wu  actjoired,  as  if  fearful  of  some  defect 
in  our  litte  ;  or  al  heat  we  rest  satisfied  with  the  decision  of  the  laws  in 
our  favour,  without  examining  the  reason  or  authority  upon  which  those 
laws  have  been  built.  We  think  it  enongh  Ihst  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  descent  from  our  ancestors,  or  by  th*  ^ 
hst  will  and  testament  of  the  dying  owner ;  not  csring  to  reflect  thai  (^ 
Qnittol}LftJld.strip%^E?^fc><>?)  ttute  is  no  foundation  in  nature  or  in  nstn- 
taL JsJEt-sl^  V^sel  of  words  upon  parchment  should  convey  the  dominion 
dfJBQd:  why  the  soii  shontd  have  a  right  td'SXclude  his  fellow-creatuTua 
ftomadeterminate  spot  of  ground,  because  his  Father  had  done  so  beftrfl 
idm :  or  why  the  occupier  of  a  particolar  field  or  of  a  jewel,  when  lying 
Jn  his  deaih-bed,  and  no  longer  able  to  maintain  possession,  should  be  en* 
tilled  lo  tell  the  rest  o^the  world  which  of  them  should  enjoy  it  after  him. 
These  inquiries,  it  must  be  owned,  wouM  be  iieeless  and  even  tronUesoMM 
in  common  life.  It  is  welt  if  the  mass  of  mankind  will  obey  the  laws 
*Hen  made,  wiifaont  sciutiniaag  lao  nicely  into  the  naaoa  fof  nukiag 

Vot- 1-  M 
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I  THE  RIGHTS 

iMiii.  UiU,  whan  Uw  is  to  b«  cansidered  not  only  h  ■  maUer  of  pnctw* 
bat  alw  as  t>  nUi<»ial  science,  it  cannot  be  improper  oi  uaeless  to  ex&iniaa 
more  deepljr  the  rudimenla  *nd  gmnds  ot  these  poutire  constitutions  of 
society. 

j     In  the  be^nning  of  the  world,  we  sre  informed  by  holy  writ,  the  all-/ 
.bountiful  CTBUor  gave  to  man  "  dominion  over  all  the  earth ;  and  Over  iha 

fiah  of  the  sea,  and  over  the  fowl  of  the  air,' and  over  every  liviiw 
1*3]    iking  tfaatmoveth  'upon  the  earth  [a)"     This  is  the  only  ttue  and 

solid  foundation  of  man's  dominion  over  external  things,  whatever 
airy  metaphysical  notions  may  have  been  started  W  fanciful  writers  upoa 
this  BubjecL  t  The  earth, ^erefoxSiUld  all  things  ttn'w>i|[|  nr.)  ;h^  ymaml 
property  of  all  raariKifid^  exclusive  of  j>^cr  beings,  lrqai_y;is_^.inedi^ 
gift  of  the  Creator,  r  And,  while  the  earth  conUnuea  bare  of  inhabitants, 
it  is  reasonable  to  euppose  that  all  was  in  oonsnon  among  them,  and  that 
every  one  took  from  the  public  stock  to  his  own  use  such  things  ss  hie 
immediate  necessities  required. 

These  general  notions  of  property  were  then  sufficient  to  snswer  all  iha 

Suiposes  of  human  life  ;  and  might  perhspe  still  have  answered  them  had 
been  possible  for  muikind  to  have  remained  in  a  state  of  primeval  sin^ 
plicity :  as  may  be  collected  from  the  manners  of  msiiy  American  naiiona 
when  first  discovered  by  the  Europeans ;  and  from  the  ancient  method  of 
living  among  the  first  Europeans  themselves,  if  we  may  credit  either  ih« 
tMmorials  of  them  preserved  in  the  golden  age  of  the  poets,  or  the  unifoim 
wcounts  given  by  historians  of  these  times,  wherein  "  eraiU  omnia  etmm»- 
■M  #t  indmua  onmibits,  vetiUi  lutum  evnetis  patrimomum  Mtet"  {b)-  Not  that 
itkis  commbnion  of  goods  seems  ever  to  have  been  applicable,  even  in  tho 
Mrliest  stages,  to  ought  but  the  wfibstane*  of  the  thing ;  nor  could  it  b« 
extended  to  the  hm  of  IL  f  For,  by  the  law  of  nauim  and  reasfm,  \\^,  vha 
fioL.b^gan  to  use  it,  acjpired  therein.  Si.  ]^ind  "f  lr'"li'"H  T'TiPC^t  ^^ 
bated  so  lonz  as  lie  was  using  it,  and  no  icng^(e)=  ^^t.^'JE™'-  *t^ 
greater  grecisidn,  the  right  of  poasession  continuecT  for  the  same  time  oo^ 
Uiat  the  act  of  possession  lasted.  J  Thus  the  ground  was  io  cainmofi.ilU 
no  pan  of  il  was  the  permanent  proper^  of  any  man  in  particular ;  yet 
whoever  was  in  the  occupation  of  any  determined  spot  of  it,  for  rest,  for 
shade,  or  the  Uke,  acquired  for  the  time  a  snt  of  ownership,  from  whidt 

it  would  have  been  unjust,  and  contrary  to  the  law  of  nature,  ta 
[  "4  ]    have  driven  him  by  force :  but  the  instant  that  he  'quitted  th* 

use  or  occupation  of  it,  another  might  seize  it,  without  injustice. 
Thus  also  a  vine  or  other  tree  might  be  aaid  to  be  in  common,  as  all  mea 
were  equally  entitied  to  its  produce  ;  and  yet  any  private  individual  might 
gain  the  sule  property  of  the  fruit,  which  he  had  gathered  for  his  own  r»> 
past. '  A  doctrine  welt  illustrated  by  Cicero,  who  compares  the  world  to  A 
great  theatre,  which  is  common  to  the  public,  and  yet  the  place  whiclk 
any  man  has  tsken  is  for  the  time  his  own  (d). 
y  But  when  mankind  increased  in  number,  craft,  and  ambition,  it  becaro* 
necessary  to  entertain  conceptions  of  more  permanent  dominion  ;  and  t* 
'  appropriate  to  individuals  not  the  immediate  km  only,  but  the  very  Mifr- 
ilaate  of  the  thing  to  be  used.  Otherwiae  innumerable  tumults  must  hav« 
arisen,  and  the  good  order  of  the  worid  be  continually  broken  and  dialutbod* 
while  a  variety  of  persons  were  striving  who  should  get  the  first  occupa* 

(•)  turn.  I.  ss.  (A  »innftii*ii|-  ItMtm,  en  ammiat  lit, 

(»)  iuHn.  l.1S,c.I  ncblBM  Mci  pmM.^m,  rot  «m  jKafW* 

M  ■Hfe«Tr.I>rf:l.4,*.4.  jKifmimtririt.    Cilb.Llla.S> 
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OP  THINGS.  t 

■an  of  tin  WM  diittg,  or  duqxrtin^  which  of  then  Ind  acnmUy  gainml 
it.  Aa  hunwn  life  sJbo  grew  more  and  man  rofined,  ubnnduice  oi  cm 
Teaiences  weia  daviaed  to  render  it  otoie  euy,  commodioua,  and  agreo- 
'  able  ;  aa,  babitBtiona  for  shelter  «iid  aafety,  and  raiment  for  warmth  aid 
decency.  But  no  man  would  be  at  the  trouble  to  pronde  either,  ao  long 
as  he  hod  only  an  nsDiVuoUiary  propeny  in  thein,  which  was  to  cease  tba 
iaiiliinli  thill  he  qmtted  posMUton  , — if,  aa'soon  as  he  walked  out  of  hia 
tmt,  or  pulled  off  hia  gansent,  the  Aett  stranger  who  came  by  would 
hftva  a  right  to  inhabit  ^e  ooo,  and  to  wear  the  other.  In  the  case  of 
habitarifips  in  particular,  it  was  natural  to  obeerre,  that  even  the  brut* 
creation,  to  whom  every  thing  else  was  in  common,  maintained  a  kind  of 
permanent  property  in  theiT  dwellings,  eapecialty  for  the  protection  of  theii 
young ;  that  the  iHrda  of  die  air  had  neals,  and  the  beaats  of  the  field  had 
eavema,  the  invasion  of  which  they  esteemed  a  very  flagrant  injusiice, 
aad  would  sacrifice  their  lives  to  preserve  them.  Hence  a  property  was 
soon  established  in  every  man's  house  and  home-stall  j  which 
aeem  to  hsve  been  originally  mere  'temporary  huts  or  moveable  [  *5  ] 
aabins,  suited  to  the  design  of  Providence  for  m^e  speedily  poo- 
ling the  sartb,  and  suited  to  the  wanderiog  life  of  (heir  owners,  before 
any  extensive  propernr  in  the  abil  or  ground  was  ealablished.  And  there 
can  be  nodonbl,  but  that  moveables  of  every  kind  became  sooner  appro- 
pri&ted  than  the  panpanent  subatantiBl  ta»l :  partly  because  they  wen 
more  susceptible  of  a  ittag  occupancy,  which  mi^t  be  continued  for  montfaa 
together  without  any  sensible  interruption,  and  at  length  by  usage  ripes 
iato  an  established  right ;  but  principally  because  few  of  them  could  1m 
fit  for  use,  till  in)(H«vftd  and  meliorated  by  Uie  bodily  labour  of  the  occu- 
pant, which'"bodil2_labo]ir^  bestowed  upoiLBO}'  sjbjec(,which  before  lay  in 

/  eomipon  to  aTmag.  ia  unlverBally  allQwed.to  gvvs.  Uu.  fajresi  mid  most 

[  Btafconable  title  to  an  exclusiye. property  thsiBin.i' 

'  T tie  article  of  food  was  a  more  immediate  call,  and  therefore  a  more 
•arly  eonaideratien. .  Such  as  were  not  conteoled  with  the  sponlaneoul 
ttoduct  of  the  earth,  sooght  for-a  more  solid  refresliroent  in  the  flesh  of 
beasts,  which  they  obtaioed  by  hunting.  But  the  frequent  disappoint- 
iDenia  incident  to  that  nietbod  of  provision,  induced  them  to  gathnr  tor 
gather  such  anim^  as  were  of  a  more  tame  and  sequaoious  nature  ;  and 
to  -establish  a  permanent  properly  in  their  flocks  and  herds  in  order  to  sus- 
tain ihemsetvea  in  a  less  precarious  manner,  partly  by  the  milk  of  the  - 
dams,  and  partly  by  the  flesh  of  the  youn^.  The  BUj^mrt  of  these  their 
eattle  made  the  article  of  mater  also  a  very  important  point.  And  there- 
fore tbe  book  of  Genesis  (the  most  venerable  monument  of  antiquity,  con- 
sidered iDPrely  with  a  view  to  history)  will  furnish  us  with  frequent  insian- 
ees  of  violent  conlentiona  concerning  wella  ;  the  exciiiaive  property  of 
which  appears  to  have  been  eatabliahed  in-  the  first  digger  or  occupsnt, 
even  in  such  fdsces  where  the  ground  and  herbage  remained  yet  in  com- 
mon. Thus  we  find  Abraham,  who  was  but  a  sojourner,  asserting  his 
light  to  a  well  in  the  oouiHry  of  Abimelech,  and  exacting  an  oath  for  his 
security,  "  because  he  had  digged  thai  well  (#)."  .  And  Isaac, 
'about  ninety  years  aAerwards,  reclaimed  that  his  fiber's  pro-  [  *6  ^ 
pert}  (  and  aOer  much  contention  with  the  Philistines,  was  auf- 
rei«d  to  enjoy  it  in  peaee  (/). 
All  this  while  the  soil  and  pasture  of  the  earth  remained  still  in  coramoa 
<tOMkzit.m  (/>  a*n-ml.U,t^*e 
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ht»4  vf  lowaa,  wben  Ih*  aAOMiitr  of  a  wiU  and  axcloBiiit  pnptH^  iit 
hada  (roT  tbs  mJu  et  agrioidtoM)  wm  wilwr  Mi.  aaii  ibafefan  mum 
BMdilf  cooii^mI  with.  Otherwiu^  wbm  lli»  vmbid^  of  mmk  «wl  Mid*  * 
bMlcoBumifid «f aiy  cohmbmbm  on  om  spot  of  grami,  it  wu  4«««Md  • 
utura]  right  loMiae  upott  ud  oeo«|iqr  wci)  oAsr  laaiW  u  wouU  Mm 
•uil;  mpplf  thMT  necBMiiiM.  Tbia  pndiiM  ia  «i1i  iMuiMd  MK«f  iJmi 
Twid  Mid  uncnlmaiej  miimh  tfaathava  lem  b»— faimwliiiociTiitMn^ 
like  the  Tamnendothwi  intha«Ml;  wbantha  oUmMa  itMl(  wd iW 
boiBdlcsi  udent  oT  thair  tamioiy,  conifii*  to  ntws  ihfln  •till  is  lh>  mmm 
■arageautesf  ngmax  liberty,  which  waa  vnivwrMl  is  lb*  «ulie«t  vfM  I 
and  which,  Tacitua  informa  ok,  Dattmnai  anonf  lh«  Ganma  (ill  tha  dtr 
tiime  of  the  Robkb  aai|dTe  (r).  W«  have  aUo  a  atiSuag  azanole  of  |K« 
-       hind  in  the  hiatovy  <irAbnhainaiid  Ua  1te[^w  L«t(4}.     Wl)«a 


grew  acarce,  Ae  oaMial  cansa^eaaa  waa,  that  a  atrife  arqaa  batwean  ihaif 
aemnte ;  ao  that  il  waa  no  h»ga>  pmcticahta  u>  dwell  togelhai.  Thit 
contentioM  Ahnhaai  th«a  exleaMund  to  oonfoaa ;  "  Let  thai*  be  ■• 
Birife,  I  pray  thee,  belwaea  Am  and  ma.  la  aot  the  whole  Und  b«(iwt 
Ibee !  Separau  thvadf,  i  pny  Aee,  (nm  na.  if  iheu  wUt  take  0» 
left  hand,  then  1  will  go  lo  the  righl ;  or  if  thou  depart  tq  the  right  b«iid» 
ibea  I  will  go  to  the  left."  Tbia  pbitdy  iapliaa  an  aokmwiadpd  ri|^ 
bi  either,  to  oconpy  whatever  gKNoad  ha  pMaaed,.(h*t  waa  not  pce-ocon* 


pad  by  other  tribea.  "  And  Lot  lifM  ap  ma  nee,  and  b^eld  aU  the  pUia 
sf  Jordan,  that  it  w»a  well  waterad  vnty  wnera,  eroB  «a  Ihe  garden  of 
(ke  Lord.    ThM  Lot  cheae  him  all  the  plau  of  iacdaa,  aad  jonm^ad  ««at  i 


and  Abraham  dwell  in  the  lead  ef  Ci 
[  "7  ]         'Upon  the  aarae  priaciple  waa  iwroded  th«  light  af 

i^r  Bending  coloniea  to  find  oia  new  habhaliona,  wban  4te  OMMlMr 
coontry  waa  ovenAarged  widi  Inhahiranai ;  whieh  ww  Hactiaad  M  wdl 
by  the  PhcBDiclaita  and  Qraeka,  aa  the  OemMae,  ^cyuiaM,  M>d  nAm 
Bonhem  people.  And,  ao  long  as  it  waa  ooqfined  to  the  atocking  and  oidr 
dvBiion  of  deaert  uninhabited  countriee,  it  kept  BUiatly  within  the  linita  «f 
the  law  of  natore.  But  how  far  the  aeiaikg  tat  oountriee  already  petqdod, 
and  driviagoiitarmaaaacriiigtbeiBnooeatand  defeticrieaa  nativea,  metdy 
becauae  they  differed  from  Uieir  invadera  in  laagnage,  in  religion,  ta  ouai 
toma,  in  government,  or  in  coknrtr  i  bow  far  auch  a  condtJct  waa  ooBaoiHW 
to  nature,  lo  reaaoa,  or  to  chriatiani^-.  deaerved  well  to  be  eonaiderod  hf 
thoee,  who  have  rendered  their  namea  immortal  by  iboa  eiviliting  manlutwL 
Aa  the  world  by  degreaa  grew  iboiw  poauloua,  it  daily  beeame  nun 
difficult  to  find  out  new  apota  to  Inhabit  wiihout  eacroactun^  opoo  fomoi 
eccupania ;  and,  by  conatantly  ocoupying  the  aame  individnu  apot,  tba 
fhiita  of  the  earth  were  eaoaumed,  and  ita  epoataneena  pndoco  deatn^o^ 
without  any  proriaion  for  fnttire  iupfdy  or  auecaaaiaa.  It  therefore  b»t 
eame  neceaaaiy  to  puraue  aome  reguu  method  of  providing  a  conatant 
anbaisience  ;  and  tbia  neceaaity  produced,  or  at  leaal  pn>int)ted  and  «itea»f 
raged,  the  art  of  agriculture.  And  the  art  of  agriculture,  by  a  regulaf 
ctmnexioh  and  conaeqnence,  introduced  and  eetabliahed  the  idea  of  a  own 
permanent  property  in  the  aoil  than  had  hitherto  been  received  and  ado^ 
ad.     It  waa  clear  that  the  earth  would  not  produce  her  fhlila  in  anfieinM 
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4hM)dtiM,  Withtnit  dw  umlsaM  ef  tithf* :  bm  *ho  wwM  be  a.  the 
faiw  of  dllitig  It,  if  •aathcn  nigbl  watcb  aa  opjwdunky  lo  aeiie  iipo» 
ud«aJB7ihepi«dn«tof  hia  ^iodiMtiy,  ai^  and  feboiii  1  Had  not  therefcra 
a  separate  property  in  jBoda,  aa  well  u  moveaUea,  bus  vested  in  aant 
'iactindula,  ike  w«dd  mart  have  oontiaiwd  a  fravat,  and  Ben  h«*«  been 
make  aBinHda  «f  fttj ;  «fUcb,  aoooidiag  to  aane  Jibiloiojihera, 
ia  &e  geM^a  suta  af  aatura.  'Whcreaa  nam  {so  gTauoualy  [  *8  ] 
liaa  Pfovidenca  iBterwOvea  our  dagj  and  our  ka{ipiBeaa  Mgetber) 
tke  Msuk  af  Uiie  raiy  neceaai^  baa  bcwA  tbe  -eaaoUiitg  of  the  buaian  q>» 
cieai  by  giviag  it  (^ifMHWaiiiiea  «<  impnviag  ita  MtWM^  fectdtiM,  as  w^ 
m  of  eMRiMg  ^  Motaral.  Necwf iiy  bepU  &[S|||EI^ :  and  iti  otjer  to  io- 
anh)  that ■|iopertY,TecoBrBe  was  had  (o civil  aociet^,  whtcli~ tiro ughtalo 


anty  that  jWoperty,TecoBrBe  was  had  (o  civil  aociety,  which  brought  arang 
wtio  H  a  loagjraut  ofiniepaitible  'c'6n<ciMHRIIIlS  ^  siBti«8,governtnen^Taw8, 
f  JMtbnf e iftBj^^  the  piAlIc  'exercls6  of  relifpoua  dutiiea.  Thus  connectod 
1«gMher,U  was  found  that  a  part  «aly  of  aociety  was  m&ciMit  toaravidtti 
%Uie^mbnDal  labaur,  fw  the  moccaaary  aubaiaWwe'af  all ;  andlaiaw* 
waa  gifen  to  oAiera  to  cHllkau  the  hiTMwn  miad,  to  Hnvnt  vaeful  una, 
aad  ta  h9  the  foMadaiiaas  ol  aoieiMe. 

The  aiiy  quesliort  rMiainiBg  isi  how  thia  ptpar^  4>ecune  acftuBy.TBMto 
«d:  *tf  Tgjjgt  j^i;;!  5^  ^^'^.  ™^'i  anTicIkksive  r^hl  to  retain  in  a  per^ 
mMentjuan a eFtHat  spe^cToni^which  before  belonged  generalljr  lo  w«rf 
Iwflf.  hutji^T^KnVY  *"  r"'?f^  ^And,  m  ve  befi»e  pbserved  ihat  occn- 
■MbV  we  tti«  Tight  to  tha  ttunparMy  ■«  nf  the  «oil,  so^it  is  Bgret^~i^o«. 
^_hinda.  that<wcai>aBoy  tfaw  also  tlw  original  ri^^^Wo  the  pefmaneat 
uropeilT  in  the  wiJatawcBolTKe  earth  rt8elf;~wtio"[i  eacfudes  every  one  eh' 
^mDlhsHsVont.  )  There  la  indeed  tfime  difieimce  aBKK 


aropeilT  ^n die  wiJatawcBonEe  earth  itself^^wluofi eacTudes every  one  elaa 
eiit  tieowner  iTom'^      '  '  '"*■*"  ■   .     .  .— 

Ae  wriien  on  naiof 
«on*»y  this  right,  and  inrMt<ia«  with  this  afaaobile  pn^wrty  :  Grotiaa  and 
PnffisMotf  inaialmg  that  thia  risht  of  occtipanc^  is  faunded  on  a  tacit  and 
implied  aaaont  of  ^  mankind,  utat  tb«  first  ocpupant  ritaakl  beoorne  die 
*wnar ;  and  Barb^rac,  Titias,  Ur.  Lacl^,  and  oihem,  holding,  that  there 
iaw)  such  iinpliad  aaaent,  neither  ia  it  aaosaaary  that  thaw  should  be;  for 
tbat  the  Tery  act  of  occupancy,  alone,  being  «  degree  of  bodily  labour,  la 
^5  a  principle  of  naUual  jiisUc*,  without  any  consent  or  compact,  suffix 
Slant  of  itstif  to  gain  a  title.  A  dispute  that  aavotua  loo  much  of  nice 
flOcT  scholastic  rflfintimnni  (!)■     Uawara,  aoth  sidei  agrea  in  this,  thai 

71}  Bat  It  h  of  -gnu  {nporancn  flnt  ■mnl    Mtuml  ■  inigl*  itn  bj  this  damamtnttim. 
M^iUioM  ud  Iheradknonuarimnriiaald        T)wMMuM«ranKiutud  PirifendorT.wk* 
be  refened  to  true  and  intFlligibla  principle!,     meinlHn  that  iho  origin  iiid  iiiriolBbilitj  ^ 
■— ■-     -  •*-  minds  of  Mrioia  md  w«[|-d<niin-    property  ire  fmiBlIed  u -=■        -' 


«4iiMa  eui  nlj  apoa  »i>t  ainJitnfod  »•  mnkhm.  »nttb>niom  waeannnt  inradauM^ 

•iafactisii.  ihert  pnneilr  without  a  TioliOinn  of  i  gn^ 

Mr.TiOcke  Hrs,  ''tW  ihehbonrof  •nwn'e  mine  or  •  rjnierh  of  good  Ttlth.  wemi  cqualtjr, 

tiodT.  Md  Ihe  rntk  of  hi*  tranda.  m  tnmj  ttjr  or  more,  tuperSuou*  and  moooclDSTTe. 

.  1..  L..     ,„L , ._  L Tk»i» ■pfwnio b«  juM  iIh  sum  neeeiH- 


nprnprrlrhla.   WfaMaaner tkea  be nnavN       Tb*n 

at  of  the  tlite  ihat  nalum  hilh  ptorided  snd     It  to  call 
M\it  In.lietiilh  miied  hii  Ubmi  with,  a*d    lor,  Or  t 


■tn  it  in.  lie  hath  miied  hii  Uboni  wiHi,  a*d  lor,  Or  tnrorce.  enr;  other  moral  obligMion, 

joined  ta  it  aomething  that  is  bia  own,  *nd  «*id  W  aaf  tkat  BU  ue  boutd  ant  to  beat  at 

Ibfrrbr  niakea  it  his  propertj."  (Oa  Om,  c  i.)  Muirdar  rnch  other,  hecenao  iher  hiiTe  nromia 

Bui  thia  arfumeatseBma  to  be  tfudtiofn*'  adnol  tado  mo,    Hanafe  bound  to  fulfil  thei- 

0^:  roraiixiiigkboarvi'ilbalUn|,ciBaifDi-  oaatraata  wid  ngiganH 

ftoolf  to  aiaka  an  altenlisD  in  lUahapacf  --'•--  -■-  --'  - 
|gm;  and  if  I  had  a  ri|ibt  to  th*  (nbatnaom 
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occupancy  n  ih«  diiqg  by  which  di«  thli  wu  in  fkct  ori^allj 
.  (  *9  ]    gained ;  vnrj  man  seizing  to  hii  own  ooMinuwd  ^Um  tucb  «po« 

of  ground  aa  he  found  most  agresable  to  his  own  conrenience, 
{>n*ided  he  found  them  unoccupied  by  any  one  eUe. 

Propeny,  both  in  lands  and  moreables,  being  thus  «riginaUy  ac<]aiTed 
by  the  first  tak«r,  which  taking  amounts  to  a  declaration  that  he  intends  to 
appropriate  the  thing  to  his  own  use,  it  remains  in  him,  by  the  princiidss 
of  universal  l&w,  till  such  time  as  he  does  som«  other  act  which  shews  an 
intamion  to  abandon  it ;  for  then  it  becomes,  natnrally  speaking,  pubUeij*- 
ruoaea  more,  and  is  liable  to  be  again  appropriated  by  the  next  occnMnt. 
So  if  oneisposaessedof  ajewel,  snd  cuts  it  into  theses  or  a  public  high- 
way, this  is  'suoh  an  express  dereliction,  thsl  a  propert)*  will  be  Tested  in 
the  first  fortunsta  finder  thst  will  seize  it  to  his  own  use.  But  if  he  hides 
_  it  privately  in  the  earth  or  other  secret  place,  and  it  ia  discorered,  the  finder 
acquires  no  property  therein  ;  for  the  owner  hath  not  by  this  act  declared 
any  intention  to  absndon  it,  but  rather  the  contrary:  and  if  he  loses  or 
drops  it  by  sccident,  it  cannot  be  collected  from  thence,  that  he  designed 
to  quit  the  poaseMion  ;  >nd  therefore  in  snch  a  case  the  property  still  r»- 
mains  in  the  loser,  who  may  claim  it  again  of  the  finder.  And  this,  m 
may  remember,  is  the  doctrine  of  the  law  of  England,  irith  relation  to 
trttssure  trove  (t). 

But  this  method  of  oua  man's  abandoning  hia  property,  and  anollwr 
•eizing  the  vacant  possession,  however  well  founded  in  thnory,  could  not 
long  subsist  in  fact.  It  was  calculated  merely  for  the  rudiments  of  civB 
•ociety,  and  necessarily  ceased  among  the  compUcated  tnieresis  and  arti- 
£fiial  refinements  of  polite  and  eatablished  governments.  I^  these  it  was 
fotmd,  that  what  became  inconvenient  or  oaeleas  to  one  man,  was  highly 
convenient  and  useful  to  another  ;  who  was  ready  to  give  in  exchange  for , 
it  some  equivalent,  that  was  equally  desirable  to  the  fonper  proprietor. 
FThus  mutual  conrenieiice. introduced  commsicial  traffic,  and  the  recij^o- 

cal  transfer  of  propeny  by  sale,  grant,  or  conveyance  :  f  which 
[  *10  ]    'may  be  considered  either  as  a  contmuance  of  the  original  posses* 

sion  which  the  fint  occupant  had  ;  ^  as  an  abandoning 'oFtbe 
thing  by  the  present  owner,  and  an  immediate  successive  occupancy  of 
iSe  same  by  ihe  new  proprietor,  f  The  voluntary  dereliction  of  the  owner, 
and  delivering  the  possession  to  another  individual,  amount  to  s  ^ansfer 
•f  the|>roperty  :  the  proprietor  declaring  his  intention  no  longer  to  occof^ 
the  thing  himself,  but  that  his  own  right  of  occupancy  shall  be  vested  in 
the  new  acquirer.  Or,  taken  in  the  other  light,  if  I  agree  to  part  with  aa 
acre  of  my  land  to  Titias.  the  deed  of  conveyance  is  an  evidence  of  my 
iniflnding  to  abandon  the  property  ;  and  Tilius,  being  the  only  or  firat  man 
acquaiiitud  with  such  my  intention,  imuisdiately  steps  in  and  seizes  the  vs* 
cmnt  possession  :  thus  die  consent  expressed  by  the  conveyance  gives 
Tttiua  a  good  right  against  me  ;  and  possession,  or  occupancy,  confirms ' 
that  right  against  all  ue  worid  besides  (3). 

(0  Sh  book  L  p.  M). 

fiTen.  thu  In  MDUpuer,  or   wlian  uij  thing  td  ftoa  tha  fmnujn  thai  ifiriiigi  at  hii  feri) 

!■  prpamiHJ  for  prints  om  fron  tha  oohiKKm  if  bai*  drifm  brany  dannc  inlmdrr  finnilhis 

notei  of  niiun.     Till*   ii   t^raaalita  to  tha  npai^  as  aaay  fi>  ba  tcpUecd.  be  initantlt 

raaun  and  HintiRwiUaoriiiaBUiul,  priorloalt  feala  aod  raaettl*  the  •inUtinn  of  that  )■«  gf 

BiTii  FsMbliiihnwBla.     Wken  an  unuiorad  la-  propartv,  vhith-nalun  hrnctf  hai  writlan  np- 

dinn  huaci  berotehiBlha  rnit  which  b«  has  on  the  hwtaaf  att  nmikind. 

laacked  rnm  tfaa  traa  dMi  proMeU  bin  fnm  (S)  UpoD  wtwtevei  princiole  l>ia   right  "J 

'(aliauor(haittB,aiidih*tlMUorwu«'ni>-  pnp«t]>  ■■  [dwiM,  ihc  po»«r  u  giri>« aa* 
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l^^mpct  nniveraal  uid  effectaal  way  of  ftt>Knaii)iung'4:il!per^i  u  iff 
l^q  [Lea til  of  OtQ.qcQU^ast- :  when,  both  the  actual  poM«EBion  and  inleniion 
of  keeping  possession  ceasing,  the  property  wbicb  is  founded  upon  such 
possesaion  and-inteotion  ought  also  tr>  ceaoe  of  course.  For,  natuTKUy 
■peaking,  the  instant  a  man  ceases  to  bq,  be  ceases  to  have  any  dominion  : 
else  if  he  bad  a  right  to  dispose  of  his  acquisitions  one  moment  beyond  bi« 
life,  he  would  also  have  a  right  to  direct  their  dispose  for  a  million  of  agea 
after  him  ;  which  would  be  highly  absurd  and  incoHvenient.  All  property 
must  therefore  cease  upon  death,  considering  men  as  absolute  individuals, 
and  unconnected  with  civil  society :  for,  then,  by  the  principles  before  esta- 
blishdd,  the  next  immediate  occupant  wonld  acquire  a  right  in  all  that  the 
deceased  possessed.  But  as,  under  civilised  governments  which  are  cal- 
inilaCed  for  the  peace  of  mankind,  such  a  canstilution  would  be  prodactive 
of  endless  disturbances,  the  universal  law  of  almost  every  nation  (which 
is  a  kind  of  secondary  law  of  natnre)  has  either  given  the  dying  person  a 
power  of  continuing  his  properQr,  by  disposing  of  his  possessions  by  will ; 
or,  in  case  he  neglects  to  dispose  of  it,  or  is  not  permitted  to  make 
any  disposition  'at  all,  the  municipal  law  of  the  country  then  [  *]1  J 
steps  in,  and  declares  who  shall  be  the  successor,  representative, 
or  heir  of  the  deceased  ;  tliat  is,  who  alone  shall  have  a  right  to  enm 
upon  this  vacant  poaseasion,  in  order  to  avoid  that  confusion  which  its  be- 
coming again  common  would  (k]  occasion.  And  farther,  in  case  no  tes- 
tament be  permitted  by  the  law,  or  none  be  made,  and  no  heir  can  be  found 
•o  qualified  as  the  law  requires,  still,  to  prevent  the  robust  title  of  occq> 
paocy  from  again  taking  place,  the  doctrine  of  escbeata  is  adopted  in  afmoat 
every  country  ;  whereby  the  sovereign  of  the  state,  and  diose  who  claim 
Older  his  authority,  are  the  ultimate  heirs,  and  succeed  to  those  inherit- 
tnces  to  which  no  other  utle  «an  be  formed. 

The  right  of  inheriunce,  or  descent  to  the  children  and  relations  ot  the 
deceased,  seems  to  have  been  allowed  msch  earlier  than  the  right  of  de- 
vising by  testament.  We  are  apt  to  conceive  at  first  view  that  it  has 
■Uure  on  its  side  ;  yet  we  often  mistake  for  nature  what  we  find  esta- 
Mished  by  long  and  inveterate  custom.  It  is  certainly  a  wise  and  effectual, 
bat  clearly  a  political,  establuhment ;  since  the  permanent  right  of  pro- 
perty,  vested  in  i^h  ancestor  himself,  was  no  Ttatwal,  but  merely  a  etorl 
right  (3).     It  ia  true,  that  the  transmission  of  one's  possessions  to  posterity 

it«  doaa  iwl  la  pnilwlT  dl 
n  Iha  huidi  of  tbe  gurvlTDr, 

tou»renin«  Ksmi  u  follow  a  m  BUnnl  son-  moFml  uid  nunn!  obliipition  to  nfnin  Troia 

■FqiiEnce;  irihrhunVr.ud  the  liBheraun  en-  iniiding  cacb  olhBr'i  propetlT  m  frDin  iiltiek 

chants  ih«  produce  of  their  toil«,  nn  one  ortr  inr  sad  uHullin^  nab  oihert  peraoni.    I  ■■ 

deputed  the  isliditj  of  the  ooninct,  or  Iha  obltgsd  alto  to  dtffcr  frnm  the  trnmed  Jurlie, 

coiiiinuunce  of  the  urigiail  title.     Thii  doe*  end  all  icriten  upon  geneml  Uw,  who  imin- 

■Dt  mm  lo  l>e  HptI;  eiploinrd  hy  wcupancj,  lain,  thai  children  ki*t«  no  better  claim  bj  na* 

tain  cannot  be  uid  that  in  iiiEh  acaae  there  tnn  to  auceeed  toihepmpertrorthelr  rirreas 

is  rim  H  vacaneT  of  poaaeaaioix.  ed  pansta  than  atnngan  1  and  thai  th«  pre 

(3)  I  ^nnnl  agree  with  the  kuned  Cont-  rarenca  giren  ro  tbem,  oriiinalel  aiAt\j  in  po 

■wntalnr,  Ibatihe  pennaneni  right  ol  prapeny  lilical  eMahliahiBBIIta.     I  Enow  bo  other  crita 

■eated  in  iie  ancestor  hintsalf  ( that  ia,  f»r  hui  rios  hj  which  «a  can  deicnnine  toy  rule  or 

bfet.  't  not  a  natural,  but  tatnij  ■  eiiil  righL  oUlgation   u>  he  foondcd  in  nature,  than  it* 

1  bsTe  endeavoursd  to  ahew,  (Note  i,)  thai  aniKnalitfi  and  by  inqoihni  whether  it  ii 

(anted  in  the  mind  of  niui  bf  raaaon  and  n>.    aaei,  agtae^le    to  Iha    feelinn,  aSeetioiiL 
^_   „: n  — :,.■..:__.».; ,  .:.:      —j j i.:-j      The  affeotion  of  pe- 
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kv  an  evicleBt  lendrntoy  to  nwike  &  tiMi>  •  |sod  «itnMi  tad  a  nufnl  ■«» 
hot  vf  society  :  il  veU  lh«  paaiisBS  fln  the  aid*  of  duty,  ud  protopu  a  mw 
to  deserve  well  of  the  public,  wbea  be  i>  buta  that  Um  reward  of  hi*  »«• 
*ioe«  will  not  die  niih  himMlT,  but4>e  transmiUed  to  tbMe  with  whom  1m 
is  connected  by  the  dcareel  and  moKt  leader  afieciioss.  Yet,  reaaonaUs 
u  ibis  foundation  nf  ^s  right  of  iuberitance  way  seem,  it  is  probable  that 
its  immediate  original  aiosa  not  from  sjMeolaiians  alK^ethor  so  delicM 
•ad  refined,  and,  if  Mt  from  fottuitous  ciiCHaisnutces,  at  least  fron  » 
j>lBiaer  and  nore  aimiite  fvusciple.  A  man's  children  «r  nearest 
{  *1S  ]  relations  are  snuUly  about  hin  on  his  'dea^bed,  afid  are  tlu 
earlieat  witBeaaes  of  his  deoeaae.  They  becoeie  therefore  gsB^ 
rally  the  next  immediate  occupaiua,  till  at  Ifmgth  in  praceaa  of  (ima  this 
frequent  usage  ripened  into  general  lav.  And  t^iofon  also  in  the  earliest 
ages,  an  faildre  of  c^ldren,  a  Bian's  acwants  bora  under  hia  loof  wen 
i^w«d'  to  be  hw  hein  ;  being  imaadiataJy.  on  the  apM  whes.  he  diel 
Fcn,  we  find  the  old  patriafoh  Abrahaai  exppeaajy  deelaBog,  that  "  siooa 
God  had  given  him  no  seed,  his  atavard  Eliewr,  ose  ban  in  hia  houaak 
vta  -his  hMr  (I)." 

While  property  ooBtimied  only  for  lifs,  teataawBta  wMe  aaeless  and  ra- 
cnown  :  u)d,  when  it  became  inharitablsi  the  inharitanca  was  kwg  iad^ 
feasible,  and  the  children  or  hun  at  law  were  incapable  of  axclusiooby 
win.  Till  at  kngdi  it  waa  found,  that  ao  strict  a  rule  of  inheniancc  «ada 
hisira  disobedient  and  headstrong,  defrauded  aeditus  of  their  just  debl^ 
and  prevented  many  provident  falhen  from  dividing  or  chuging  iheii 
aslatm  as  tile  exigence  of  their  bmilioa  required.  Thia  introduced  pcet^ 
gOBprally  the  right  of  diapoiing  ctf  me's  property,  or  a  part  of  it,  by  Mal» 
m&iU ;  that  is,  by  written  or  oral  uwtructiwu  properly  iml»uatd  and  auth«i^ 
ticated,  according  to  the  pUastu*  of  the  deoeasml,  which  we  therefore  e^ 
phalically  style  hia  wtil.  This  was  eatablished  in  aome  countries  much 
later  thsn  in  otfaera.  With  us  in  Eagland,  till  modem  times,  a  man  coidd 
w^dispoae  of  oae-third  of  bis  moveablea  from  his  wife  and  children  ; 
and,  in  general,  no  will  was  pemitted  of  lands  till  the  rei)^  of  Henry  tbs 
Eighth ;  and  then  only  of  a  cwtuD  portion  :  bat  it  waa  not  till  aller  the  reo* 
lonuiofi  that  the  power  of  devisiiig  real  properly  became  ao  universal  at 
M  present  (4).  ' 

Wi]]i.lbata&i;e  and  testamnntg,  i^ite  of  inheritance  and  succes^mi^ 
are  all  of  them  creatures  of  the  civil  or  municipal  laws,  and  accordinriy 
are'ih  all  respects^rSgulateilliy  them  jjevery 'distinct  county  having  difisr 
eht  ceremomes  and  requiaitea  to  make  a  teatemtnt  completely  valid' 
neither  does  any  thing  vary  ntoi*  tbui  the  right  of  inheritance  uadw 


I  huBan  brraat ;  aad  itosniiot  be  tn  tb«  eariliM  liiMorj  of  manliind  *•  ht*s 

VD  in  Uw  nod  ■•*«(«  nMt,  ibu  axpraa  mitharily  Ihit  ihU  h  H^rreaU*  to  tW 

dnritaMof  IbuaSaetiaaMkdof  wittof  &ai  h«Btt\f;  mid  UaU  i3a  wri^ 

mfon,  wb«  wddd  But  n*alt  ■!  tba  (jMliia,  tjb  Jmri  cotim  mif  AinJutm,  tafing,  Mir  Mdi 

laalaotnsget  buHioodsriglitMhiiEfaiU-  Mt  it  (UwAnr;  but  AtMoTiWI  emumitf 

ras  to  Ibe pinpert;  •ra  da<— aed  paimL  Anit  «■•■  iamib  iAbU  it  fAiiK  Av.     Oes.  e. 

Kt>»faiiK»H>rw<i«ni>nifuiatri,*Na*  M. 

MttoliiirebsEnaaaSned'othawwidairfOer.  («)  8;  33Hm.  VIIL  e.  1,  aU  aooage  laadi 

nai^,  lat  to  be  one  of  the  Hnc  lawa  in  Iba  wan  nnda  deiiaalite.  and  iwo-thiirla  of  laod* 

code  of  mmn  ;  though  dobUob  imtitvliinM  ofaiiliury  tennra  :  *hen  IhaH  ■■  th*  nator*. 

iMMf  ttara  thoBcbt  it  [inideni  to  lean  lb*  ip^  t>m  "en  aonmnad  into  Bocaca  tanra.  ail 

•Wit  Itae  bill  diipoaiiiDB  of  bia  propaRr  attai  kwb  bacann  dcnatUa,  w 

hw  d*Mh,  or  M  rr^lale  ihs  ahan*  oF  ihs  Moml.     Sa*  p  STS. 
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Ihia  diversity  is  c&nied  to  such  a  length,  aa  if  il  had  be«a 
nMnt  to  poirrt  out  th«  pover  of  tbe  lawb  in  rtigulaling  the  Buccesaion  >o 
pnqMRy,  and  how  fi^le  er«ty  elaira  muM  be,  ibal  has  Dot  its  foundation 
HI  the  pa«tti?«  nileaof  tka  atale.  In  penqnitl  e»wtea  the  father  may  sue- 
e««d  to  his  childien  ;  in  landed  prepwty  1m  aev«r  «an  be  their  tinmddi»ts 
kair,  hj  any  the  r^iuotait  poaadnLtt))  :^  Ut  genentl  only  the  eldest  sui,  in 
MOW  placva  only  Uie  youageat,  in  olhen  aU  the  aons  together,  have  a  nght 
to  flBcceed  to  tlie  inhaiilBnee  ;  in  nai  eatates  taalea  sia  preferred  to  fs- 
malea,  and  the  eldeat  auie  will  usaaUy  aKclude  tbe  real;  in  the  diriaion 
of  pefaonal  estalea,  ik»  fomalea  of  equal  degree  are  admitted  together  with 
tfae  males,  and  no  right  of  phmOgeaiiare  ia  allowed. 

'i^a  one  conaideration  nay  beip  to  remove  the  scruplee  of  many  well* 
neaning  pereons,  who  set  op  a  niatakeM  conacioace  in  oppoailioa  to  tho 
iKlea  of  law.  If  a  man  diflinbaiilB  hta  aoo,  by  a  will  duly  executed,  and 
loavea  his  estate  to  a  alranger,  ^M  «r«  amay  who  consider  this  proceed- 
ing  aa  contrary  to  naloral  jaatk* ;  whila  otheis  so  auvpuleusly  adhere  to 
Ae  auppoaed  intentioa  of  the  (toad,  that  if  a  will  of  lands  be  attested  by 
«mI^  Md  whaeaaes  inMaad  af  iJtfM,  which  tbe  law  requires,  ibey  are  apt 
to  imagine  that  iho  hair  ia  bound  ia  coasoiwaaa  to  relintfuish  his  title 
to  the  devisee.  But  both  of  Ihem  certainly  proceed  upon  very  errooeooa 
principles,  as  if,  on  the  one  hand,  the  son  had  by  nature  a  right  to  suc- 
ceed to  his  father's  lands  ;  or  as  if,  on  the  other  hand,  the  owner  was  by 
nature  entitled  to  direct  the  succession  of  his  property  aiier  his  own  decease. 
Whereas  ^helaw  of  nature  suH^esle,  that  en  the  death  of  the  possessor 
^e  estate  aKouI3~^again  become  common,  and  be  open  to  the  next  occo- 
p^t,  unless  o^jrwisf  ordered  for  thf  ;iake  9f,<iivil^eBce  by  the  gpsiuve 
law  of  society.^  l£^^  PP§iyv_e  law  of  society,  .viich  is  with  ua  the  muni- 
cipaT  law  orSagland,  directs  if  to  vest  m  such  person  as  the  last  proprie- 
tor shall  by  mll^sttendcd^^with  ceitain  requisites,  appmnt ;  ani),  in  d^ect 
.of  Bticp  uppamUaftoL.  tft  .go.  U  some  particular  person,  who  from 
thi^  rea^itt  *af  certain  local  cniLsfuutinna,  appears  to  be  the  bei;  [*14] 
at  Ifw.  i  Hence  iiTollows.^at  where  the  appointment  is  regular- 
ly  made,  there  cannot  be  a  shadow  of  right  in  any  one  but  the  person 
appointed :  and,  where  the  necessary  requisites  are  omitted,  the  right  of 
the  heir  is  equally  strong,  and  built  upon  as  solid  a  foundation,  as  the 
right  of  the  devises,  would  hare  boon,  supposing  such  requisites  were 
otuerved. 

C  Bu,^f)Qi  all,  there  are  some  few  thin^,  which,  notwithstanding  thii 
gener^  introduction  and  continuance  of  property,  must  still  unavoldaUy 
r^lgijjn  in  coinmon  ;  being  such  wherein  nothing  but  an  usufructuary  pro- 
perty_^^agable  of  being  had;  and  therefore  they  still  belong  to  the  first 
occupant,  durin^^He^me  lie'  holds  possession  of  them,  and  no  longar. 
f  Such  {^mppg  others)  are  the  elements  of  l^ht,  air,  and  water ;  which  a 
inan  m^  occupy  by  means  of  his  windows,  his  gardeiis,  his  m ills i  and 
ofSer  conveniences  |,  such  4lso'  are  tlic  generality  of  'fliose  animals  which 
■re  said  to  be  ferae  naturae,  or  of  a  wild  and  uulameable  disposition  ;  'which 
tlfy  fliart  fft'ay  sTeize'  bpoti  and  keep  for  his  own  use  and  pleasure.  \11 
l£ese~thTnKB,  .solong  aa  they  remain  in  possession,  every  man  has  a  right 
ti>  enjoy  without  dieturbsnca  ;  bm  if  oaeo  they  escape  from  hi«  custody, 
or  he  voluntarily  abandons  the  nse  of  ihetn,  they  reiani  to  the  oonmna 
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fO  THE  1»0Hn 

tu>ck,Ka4  utf  AHMdMbuu  «qiud  ligfalto  wiMsadaqii^  &aiiiaftv> 

irmrds. 

Again ;  there  an  other  tUngB  ui  whitih  <  praawmnt  proper^  mmf  mb- 
■iit,  not  only  aa  to  the  tetnporary  use,  Init  liao  tba  solid  lubatancv  i  and 
which  yet  would  be  fre({(ubDtly  fquni  wttfaoiit « iHOpiietor,  had  not  th« 
wisdom  of  the  kw  provided  4  iwmedy  to  obviai«  this  inouuTeoience. '  Sgph 
t^foreBtt  und  other  WUte  enHtuds,  t^tich  weie  omiitei  to  be  apprt^iuM 
iothe  general  distribution  of  luids  j^auch  also  are  Wrecks,  eatny8,«od 
that  apeciea  of  wild  animats  which  thelLrWcar^-ctniBTittilteH  oT  pO^tM 
law  have  clistinniTJihtf3'IHTn"4ie  TMC  by'lhe  well-kiiowD  appellatioii  of 

game.     wTth  regard  lb  Iheae  and  some  othen,  as  dlstuibutcet 
[*15]    and  quanela  'would  frequently  ariaoMnong  indiridnala,  cOittehj- 

ingabout  the  acquiaition  of  thia  apacias  of  pt^ter^  by  first  occu- 
'  paney,  the  law  has  therefora  wiaely  cut  up  the  mot  of  dimenBian,*bT  «eM> 
mg  the  things  IhemselveB  .iojJl)eBCQ'gt$jicn  qr_.t^_BgW  ;  w  elae  in  his  tfr- 
preaentatives  appointed  and  antborixed  by  bira,  being  iwually  the  luda  of 
manara  (5).  Atid  tbna  the  legislature  of  £a^•^d  basunivenaSy  promote 
ed  the  grand  ends  of  cifi)  society,  the  pwee  and  Kcurity  of  individually 
by  steadily  prninng  that  wise  «*d  orderfy  ■'fc'*—,  of  asaigning  to  evaiy 
thing  capable  of  awn*riUp  a  logsl  ntd  dalaranuu  owsn; 


OF  REAL  PROPERTT;   AND,  FIRST.  OP  CORPOREAL 

HEREDITAMENTS. 

/  The  objecta  of  dominion  or  property  are  things,  u  contradistingnislMid 
iiom  perxoAs  ;  and  things  are  by  the  law  of  England' disiributed  into  two 
kinda  ;  tliii^  real  wd  tniojs  vertonal.  '  Tilings  real  are  such  as  Bre"pgr-' 
aaneni,  fixed,  ftnd  immoveable^  which  caniiol  be  carried  out  of  their 
^ace  ;  as  Unds  and  tenements  :  things ^jctjoboI  are  goods,  money,  and  all 
-other  moveaiUes  ;   which  may  attend  t^e  owner's  pierwn  wh'M^ver  1m 

■xhiRUproper  w^{l).^ 

In  treating  of  things  real,  let  os  consider,  Jirst,  their  several  sorif  at 
Junt^  ;  tMomJIf,  .\hr  ieynres  hy  whicif  they  mfiy  be  holden ;  thrjiy,,  tlu 
.estaiet  which  may, be  had  in  them  ;  md,,f<mrlhly,  the  'i'''  to  them,  ud 
il)P  iMMMr-ofdCjiurMf  .and  2oiu^  it- 

/  First,  with  rei^d  to  theii  severa]  sorts  or  kinds,  things  real  arejoam)- 
4y  said  to  consist  ia  lands,  tenements,  or  hereditaments  (2).  Lanrf  cona- 
^reheoda  all  things  of  a  permanent,  substantial  nature  ^  being  a  word 
■of  a  very  «xleosiye  sign iti cation ,)as  will  presently  anpear  more  at  Tni^ 
iT'eiMmMf  is  a  word  of  sdQ  greater  extent,  and    iKough  in  its  vuljg 

(St  Bn  tbii  doctrim  diteoitnl  tn  ilw  mm  diHacata.  sad  albcr  suae*  deactibias  n^ 

Ma  pug*  4IB,  paM.  ftnemOJ,  ir*  lall;  nplaisnl  La  Co.  Lilt.  4  (■) 

(1)  Tbaaa  dvGnitiaai  hava  baan  objected  M  to  6  tb).     Il  wiir  ha  found  oMtahal  to  ■(Ha 

br  Mr.  Praloa  (1  Pfeat.  on  Kat.  10,1,  bal  Ibcy  an  tceunw  kiMsUdgB  of  tbaoi.     Aa  ad***- 

'Win  b*  fixind  ni^  iriiaa  it  ia  aniidand  tbal  *m  innoaa  wiU  aot  [■■■  hj  tba  woad  "  land** 

Olaitatiiaii  ia  daiaiu  iMafi  nal  and  pafag«-  u  &  •ill,  but  it  ia  conipKhaBitRl  midai  llw 

at,  and  Bot an  Mtala  La  thoH  tbin(L  tamatMiaAcntaatHlbarwIilamnua,  FoiL4U. 

(fl)  ns  lana,  nada,  tfnaaunta,  aod  bars-  ■  ^k.  4M.    Ca.  Tamf.  Taib.  MS. 

«]  BHmv.B.  (t]irtbiad*irttaTaLB.IL 
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wi^a-it» it/Ay njotlaiJttbqsmM  and  olhei  (Huldingi,  tM    ['17-^ 
{  in  it»  orJKUi&l,  proper,  and  legal  aunse,  ii  HigniBes  «v«Ty  tbing  thai 
1  iSxSfLMUm,  proyid^e4^it  WQf.a.jMriniineat  TiBtore  ;  whether  it  be  <^.a 
■ttbttmtial   aitd  Beoaibte,  or  of  an  unaub«tantia]  ided  kind  (3)^  Thw 
hbtrim  teiiianitmt,  tiant  tenemeiU.Oi;  fireebold,  ia  Apfiltcabia  not  only  W 
£ada  and  other  aotid  obiieptB,  bufttisQ  .^  f^COfiiJ^d.  .WHUSW*.  and  jlw. 
,    \Bu)  (a):  and, aa  laoda  aud bouses  ore  t^nementar, so  iaanadvowaon  a  tene- 
nenTI  erid~B Traitchise,  an  office,  a  ri^ht  of  coinmoH,  a  peerage,  or  otber 
^KTperly  bTHie  like  iipsubstancial  kindLlW. ajl  of  theoi,  legallj^  sf)eakiiig, 
tanotuenla  (i).  ^~Biit  an  Atreditmunt,  says  air  Eilif  «^  Cpke  (e],  ia  by  oiuoi 
t^  largest  and  1D041  Romprehensive  ezpreasioit :  for  it  iacludea  not  only 
lands  and  tenemeots,  but  whataoever  may  be  iniuriltd,  be  it  cAiiporeal  or 
In^^breal, real, personal, or  mUed.  )  Tbiia  an  heii-Ioom.oi  ;a^lemontof  I 
Innuture  which  oy  euatom  deseeitda  to  the  heir  together  with  a  huuae,  ia    1 
neither  land^  nor  teneifKBt,  but  a  men  BtftveaUe  t  yet  being  inberiisble,  ia   / 
GDoipriaed  under  the  generti  wold  heivditannnt :    and  ao  a  condtlios,  / 
the  bene&  of  which  may  deaeend  to  a  man  fraoi  bia  aoeeaior,  ia  alao  an  / 
hereditament  {d).  . 

f  Hereditamenta  then,  to  uae  thft  largest  espcmaiiN),  are  of  two  kind*, 
MJporeal  and  incpr£Oi;eBL  Corporeal  consist  of  auch  a*  affect  iba  sensaa ; 
aii>^h  aa  may  be  seen  and  handled  by  the  hsdy  :  incorporeal  are  not  the 
o^eci  of  eensation,  can  neither  be  seen  Dor  hai)(tie4*  Ve  creatures  of  tbe 

■iaa,;^iej^uiiuy  injwBtemplfltiQBV    ■ 

(  Corporeal  hereditaments  ccMisist  wboUy  of  subataQtJ|^l,.vid.pei'n>nnent 


«b|ecia;  all.whlch  qiay  be  G0aiprc^uind«d  uoder  tbe, general  denoinination 

olTjmd  or '       —     ■     ■  ... 

CqtJ'slga 

dows^  paa 

"TTCjpliy  ij 

foftEey  eonsiat.  said  be,  Of  two  things  ;  Xani,  which  is  the  fouiida- 


of  land  onlyj  for  land,  says  sir  Ldward  Coke  (e),  comprebendelb,  1 
CqtJ" »ig ril ncation  any  grbund,  soil,  or  earth  whataqever ;  as  arable,  i 
dowSjjKiautief ,  y/0!O>Mi  miwra,  waters,  marshes,  furzes,  and  heaih. 

golly  includeth  also  all  castlee,  boiises,  ind  other  buildings :    [  'IS  ] 


tion,  au3  ilrueture  ihereupoa.ij  ao  'bat  if  I  convey^the^Jand  or  grnund, 
tKa  vinicture  or  building  pasaeth  therewith.  It  is  oiwervable  tbal  wattr 
ia  ^i^  .ipentipnod  as  a  epeciea  of  lant.wbicb  many  aeem  a  kind  brso- 
l»ciMn ;  but  auch  ia  the  language  of  tne  law  :  and  therefore  I  cannot 
bring  an  action  to  recorer  poaaeaaion  of  a  pool  or  other  pieee  of  water  by 


■Huaga<  mttoui  tha  Kor 

.-,---j  —-„-„  ,_  „ ^ — ^ —  _^, ncfv,    the  garden  uul  cu 

flnlaaawiih  mIeradM  ID  m  pniiona  Dnra  tilagsiriU  pw,  wni  wbera  iha  inLcnl  it  nif 
In JeMripliao.  1  EMt,Ml.  a£Mt,3aT.  nMt,Mm«Owr*d]iiMntpniperlT.  Seaeuc 
■■ —      -         ■■  B,»    ■  Saiind.  401.  nUS.     1  Bu.  &  Crea.  o' 


■kurab  amj  ba  noonnd.     )  B*ik-  !M.     Tha  ■••  fiiiibar  w  id  Uia  aTect  of  ih«  *ant  "  an- 

ICM  daw  «iibHi  ■caliafl  ■  aaiaa  or  Botiber  Baitanst,"  IB  Eaal,  lOD.    3  TaanL  U.  UT. 

«f  aam,  ia  a  mflciMt  dHonpoiia  la  «Mt-  1  B.  *  P.  A3.  65.     S  T.  R.  4SS.  502.    3  M.  dt 

MM.     1IObIm;Hi    laiiwiaaeaapwiiaa  8.171.     Tha  tarn  Jim,  Ibsaiii  la  nsunion 

I  enalewJ  laW,  bat  ia  hT  it  mhar  ■ooaptuin  ii  impDmi  a  tract  oT  li 
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the  ntme  ot  tedter  vfAy;  ehber  by  calimliuiiig  111  ttpmdty,  as,  far  M  rangr 
cubical  ^iirds ;  «r,  by  superlicid  tneaaure.  for  twsirty  tana  of  wml/v  :  or 
by  gvueral  deecTiption,  aa  fot  ■  pond,  ■  waterooarM,  «r  a  tividetj  bnt-I 
most  bring  my  action  fbf  tbe  land  (hat  I'm  at  the  bauom,  and  moat  call  ft 
twentyi^acres  olland  tovfT_^MA.XHltU.'{f)-  For  irater  io  4  mowaWe 
wanderiag  thing,  and  miut  of  neceasity  cominne  oomnon  by  tbe  tow  ttf 
nature  ;  aO  that  I  can  only  have  a  tsmporaiy,  iranaient,  daofrueiuBry,  pn»- 

'perty  therehi :  wharefor*,  if  a  boJy  of  water  runa  oat  of  my  pond  into  «■• 
other  man'a,  I  have  no  lighr  to  fe^^m  ill     But  the  land,  which  that  wa- 
tor  eoverBria  permanent,  filed,  mA  immoveable :  tad  Aerofbra  in  dte  X   . 
may  laTe  a  certtin  aubatantisl  properly :  of  whieli  A«  lanr  mil  t»ke  >o- 

■tico,  mA  not  of-the  oihor. 

/  Land  hath  &1m,  in  iu'l«|^  (HgDiGoatlon,  an  indo&BItS^o^ent,  mwrto 
aa  welTas  downwaitlB.  J  Cu;k<  «»<  (ciiinij  vju*  mC  mjm  ad'cmlioKjjm^^tt 
maxim  of  tbs  Uv4  ilpwwda, 'tfiinrejbra  no  iuiiia' may  Vryct  any  boUdnJ^. 
or  the  like,  to  ovwhang  anothei't  land :  and.  downwonii,  wbateror  ia  ia  « 

'  direct  lino,  between  the  mrfuto  of  any  hu>4  and  the  oenDe  of  th«  eartlt, 
belongs  u>  the  owner  of  the  surface  (4) ;  as  ie  every  day^  expenonoe  ki 
the  mining  ooumrioo.  f -So'  that  the  wot^  "  tahd"  lokhiAea  not  oidy  dio  faco 
of  the  euth.bwerory  tiling  oodor  it,  or  oror  tt.J  And  therhfcro,  if  a  iMn 
grams  tU  hie  lavdo,  he  granta  thereby  all  hia  miaeB  of  metal  wad  other  Am- 
Bile,  hia-wooda,  his  waien,  and  hia  hovaoa,  a>  well  aa  faia  fietdo  and 
[*19]  meadowa.  Not  but  the  pwtioolarMnaeaof  tbothingauo  *eqaal- 
ly  anffident  to  paaa  (beni,  excoM  in  the  taoianao  of  waior ;  by  & 
"grant  of  whioh,  nothing  pamea  but  a  rig^  of  fiahtog  \g)  (i) ;  but  iIm  •»- 


■  lit-  uu,  if  during  iha  DontlnDum  of  A»  Mnjr- 

i.-ii  .. JL  _. 1^^  it ;  «rf  »  oirtaa 

,...,, —  -., B  •bawn  ta^Uafiaa 

sBia  Bj  cop;  ni  cDun  lou,  n  m  ibe  lordof  iha  lucb  ■  pririlen;  but  •>  loanu  lb*  cwboM 

minor.     In  fueh  luids,  unlan  (he  ■«!  tw  n-  i(  at  u  md,  tba  iDrfm  will  In  Aa  Igtd'a'BS 

thgriied  I7  ueslid  eaMom,  (fVUMhiHk  <r.  wall  ■•  tha  miamli.  mibe  will  hkiwMwoA 

ifohnrtAj,  19  Vm.  SM.  &  C.  «  Han.  dc  S*L  won  nothinc  but  his  awn  pnipamr.    lOrmT. 

340),  it  ia  neiihcT  Uwful  Tn  iha  ooMomaiy  la-  Ths  Dala  ■/  NtrUmiMaitd,  T3  n*.  5X1. 

nant,oteop;hDMn,todi(aiwl(HM«niirmDaa,  17  Tea.  381;  arfS.  P.,Bt  law,'iuMlerthatMa 

without  tha  lioasaa  at'  th*  ton)  of  the  amat  (  of  ifawn*  <r.  Tiqbv  10  Eaat,  9D&,  what*  all 

Dor  for  Iha  lord,  witboul  the  conaefil  of  Ihe  the  lendjnf  niee  do  dia  ai^jeflt  ara  diaoua*- 

lenant.  to  open  nsw  mines  under  ilia  landa  oo-  ed).     The  riihl  Iv  mjaaa  narb*  dialmel  froia 

cupied  hy  luch  tennai.     (.Bithto  ^  W^An-  the  right  to  iKa  uiL     In  eaaaa  o(  oOBrtMUn,  • 

.     ur  1.  K-dght,  I  P.  Wmi.  US.     And  lee,  aa  to  lord  mar  luTa  a  right  nnder  tba  aoU  oT  tba  ao- 

Rie  latter  point,  the  opinitm  of  nrc  Jndgea  nbotiter :  b«t  what*  Iba  aoil  >•  in  Ibe  bnd,  all 

a^lnatone.  inthairivJarAaatalid*.  Ontw,  a  ManlnUa  ialp  Ifae  awaenUp  of  tiia  aoil. 

1  fCahlP.  BST.  and  h^).    Tkt  mat  wWeh  a  awl  a  nat  of  (ha  aoU  will  jmm  weir  ibu 

lord  of  n  manor  mar  da  by  soaun, to anaUa  loiitra.    (TiaiJij  t.  QitiBm,  3  T.  R.  M»). 
him  profiublT  lo  worli  Miaaa,  pntioaalr^ian-        (S)  Or  Iba  a^  tn  um  lb*  walat,  aa  i>  Mm 

ed.undnr  taiwawhiobm  parealof  hiiwuior,  aaaaofriranaMmill-aiiaaiM.  Twestfjwan 

BiiHt  not  be  upraaaoaaUjappraaainiipaalhe  aiolnain  BBJoTnant  of  Iba — '—' 

uecupitr  of  iha  tanda,  or  tba  ctwUni  aaaiMK  ba  liaular  oiana 

naintaiaed.   (lfWfeMr.AaadlmMWik.64).  inclanda.al 

Ind  the  Ion!  of  a  aanat  oanaol  opan  saw  tight  in  ifaa 

oiinea  upon  Oopf  hold  kanda  within  Ae  aMSor,  maiutaia  • 

■ilhuut  aa^acial  oiuloa  or  raaerntiiHi;  <ir  fraa  ila  it — ., 

the  aAot  mifbt  ba  a  dtalnhaiiaaa  of  Iha  whole  tboa  baaa  aeaaatonad  taenia;  la 

aatata-oflhaoapibaldar.    The  Innlof  aiBaBer  ahbaogh  the  labaiy  W*  not  ba  ioiomd,  • 

.aa; ba  ia  Iha  aaiaa  akoMioh  with  raapaH  Is  Eaal, aoa    TE^«,iU.    i  WiU. ITS ;  aMi k* 

mlaaa  aa  with  nqiaet  lamaaMbat  ■>,  Ibe  May  le^ly  anier  the  bad  of  «  paracn,  wha 

^UfaToiirMar^ H^  it*  Tba M  aaat  to  abala  it.     t  MtSlla? £ "iW  Mr. 

aaao>iaaatrittlv««ailta«a|.|kaUai^aa-  Plaada;    IH.U. 
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u  iUb,  tkst  ky  tlwMiM  o(  n.  chUs  {6),  mesauan  [7b 
toft  [•),  uoft  (9]^  V  <JW  iika.  aotbinf  d«e  wHl  pua,  ezcept  what  falb  wvw 
tin  iilmMt  fBopiH^  uimIm  di«'  l«m  swde-  im4  ^^  but  by  the  naimt  of 
had,  which  U  mmh ^MMraJMnnwn,  «*ery  tbuw^^'^**'^  will  na^s  (A> 


-   CHAPTER  IlL 
OP  INOmPOREAL  HEIt£DITAllENT8.    - 

^  Aw  iiicwpoT<i.«l  hareJimnlgst >  >  rij[ht  inwirijc^jiiiit  of  a  thing  cprponu 

V-UOW-(o)^   i>  '*  "*"  *^«  thing  corporate  itself,  which  mav  cen- 

Mt  in  la^a^hmtfw,  jewels,  or^the  like  ;  .hlft  BtUDethiiiJ:  odllaloial  thereto,' 
STreiU  iuuiAgQatof  l^Qse  land*  or  boiiMi,  or  an  offioa  iriatiDg  to  tbea* 
jewels,.^  In.  ahon,  aM  the  logicians  epeaV,  coTporeal  heraditamenu  are  the 

___!. n^wjiich  may  be  always "ieferi, "always  handred  :  incorporeal  her»- 

*ie  but  a  ao'ft  of  accidents,  which  inhere  ia  aiKfaTe  Huppo'rted  by 
H  wAetaitce  ;  and  ma^. belong,  or  not  belong  tn  it,'Jfilhotn  any  yisij)i« 
aften^rin  thereiw. )  Their  ezi^tnRce  is  merely  ia  ideauid  abBtracled  oon- 
lempiation  ;  ttmugtt  th«ir  effeots  Mid  pMfila  may  be  Awquently  objecH  of 
oar  bodily  fleM«B.  And  mdettd,  if  we  w«tild  fix  a  dear  notioa  of  an  ii^ 
eoiponal  hareditaiiient,  we  'man  b»  oueful  *ot  to  (.ODfoand  together  t^ 
[t;  cc  LJM.4,>,a.  (■)  fui.H,n. 

(a)  Bj   Iha  nana  of  ■  niUc,  ana  or  more  FiIdl  376.)     AndbjihcdcTiHof  ■m«n^«, 

■WDOra  mny  fwannarnli  ■nd  i  ■■—■«■>  if  mgaMkn  tod  tlu  owtJIigi  will  paM,  witbotit 

Os  none  of.a  ■«&«,  a  oMl*  tsar  fau.     1  liiyiBttam  pirtBtmlii*.    (CanJnv.  Tiait,Cn>. 

lull.  5.     3  IrU.  31.  Elli.   BD).      For  thii  put]it>»a  the  word  mm- 

'  "t^nd  nuf  b*  paicct  pf  a  nulla;  eaatle,  m^  acani*  formeriy   (o  hars  been  ihmghl 

koaoat,  and  tie  lik*.  an  lUngi  aompouTW,  noes slGaaAiona than ihc  wocd hcuaa.  (TAarw 

aadai>jc«ipriMiDcuu«f«i.landi,nicuia<n,  r.  £■».  S  Cha.  Cl  S7.     S.  p.  Kriln>y,S7). 

'woodi,  and  nich  likt."    {iTitt  r.  (haTtgi,  1  Bui  ilia  mbiilijiofauchadislinclianhu  been 

Ftowd.  108.  IT*.}  ainoB  diHDpronid.    (Dm  r.  CMliu.  B  T.  S, 

(7)  A  maaana;  in  jataadmanief  Ww,  prma  UH).    Ind  wbaoamu  dapart*  *lih  ■  mca- 

ftcit  ooDiprehnldl  lind,  and  It  wilt  be  piFtum-  tnije  (wn  ptrlinnftu.  >v«n  by  feofTuipnl.  or 

*d  ibal  a  curtllaja.  ai  liul,  belongs  thmla,  oiher  Comaion  Uw  conteyanec.  o«  only  Um 

(SUWw  «.  »ii.fMM..  t  T.  B.  48.      iJMUijr  taiMidf*'  D»t  '^  twnikga  and  lanlrin  (iranj 

T.  £«ifr.  1  L.  RajBi.  Tte.      Siwnlv  I.  JgJm-  tharebejwillpaaa.     (&iiauvrA\cue.3R«D, 

(M^T.Jonn.S^I.  />ametT.iAi«,3BRi»Til.  JS.     /^i/I  t.  Cr«in.  1  Ptowd.  170.  a;  5.  C,    ■ 

»l!    it    (houM  h«  ofcwm'    * -'^-     ^ --    —  '"       .....:.       ^ 

Nantk  T.  Cm,  Vaonfa.  953,  ■ 

ofcomman.  ■iid*>*nor««riu  paiiii rage,  may  em,  inaen  in  iu>  unci  wcnnmi  Mnis  ;  uisy 

b*  ifpuMMiant  M  a  Mauoafa  i  (^aOir  t.  Sr  will  pa«a  ir  il  appear  thai  a  liner  aenie  ma 

Hein  Smh,  I  Venlr.  390):  or  U  a  eullies;  aMwiM  la  be  liiran  U  it.     IBvk  r.  JVurWa, 

{Emmn  r.  StOy,  I  L.   Raym,  1015);  ,-'■"-■-"■■--"•  —      ■ 

HiaaMt.  11  gaaa  wiUi  th»  iaherkanca. 
Bobl.  ■&>    Bi>,  BgaidaB  nay  lie  uM  le 

ptnalaf  ahanBe,nd  br  itiai  aonia  wilt  paa>     lultwior  a  ipauuiga. 
(iSiati*  T.  Ifiiitn.  2  Siuind     itardi  Tall*  lo  dewj,  y«l  ii  ahull  not  hi 


a.C.    3  Kib.  M).     11  hua  aUo  bean     oania  of  land.  aUhough  ihiri 
■   -  '     ■  ■      Boeleff    -  '    '     ■  '    ■ 


haU.  Ihi 
haaie,ir 

taaarrittlH  fear*,  for  I7  ihi 
-    -'-^ ^1  or  4iatBiiiiB«,  aad    Plojad.  170). 


M  perlaiainf  toa  luUtanoe  left  IjM  UiaUnd.liut  it  ullall  b«  call 

ipied  ihrfewnbliir  ctl  aiitA  wliicb  i*a  sameinprrior  to  laud  and 

I  ihiil  liiM  ■>  h*a  inrerior  to.  meamita."     {iMli  t.    Oraagt,  1 

••i- ad  Iha  a.«  a(  pafoal  or 'batonfiBa,  aad  Fkwd.  170). 

■nail  uaM  «Hh  iba  ^Muaa  in  a  wiil  or  leaK  (0)  Crmft,  it  a  laull  inolawu*  naar  u  lb* 

(iltltBM  T.^WertCro.  Elu-   IS.     tVjI«,«.  ^omitmi. 
Www.  T.JUlSkW.    £«)ai«.  &rin 

01  See  IIOT.  a.  (3l  u  Iba  ewluf  IlM  VeLB.IL 
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'I  THS 

p«oflt«  piwdDiwd,  tM  Ibe  tbfn|f,  orlMAiHuMtai,  Which  ]mda«M  i^am.  to 
annuiijr,  for  insttuM,  is  an'  wcoipofeal  hendibulflM  (1) :  for  ibvu^  ths 
nwney,  which  m  ttaefnrit  or  Jnvdvotofthii  aoWiiVf,  i>diMbtleMof«<Mi^ 
poreal  ntture,  yitt  tha  Bnsoitj' ittalf,  vbidlrprodwwsthM  BHMcy.nftthug 

invisible,  his  only  a  menUl  exi««Dce,  snd  cumot  be  deUvered  over 
[  *31  ]    from  hsiid  to  huid.    So  tithes,  if  wa  conudei  the  pro'duce  at 

them,  as  the  tenth  sheaf  or  tenth  lamb,  aeem  to  be  coai'givuif 
coipofeal ;  yei  they  are  indeed  incorporeal  herediUmenta :  for  they  being 
nwrely  a  co<itingent  aprineing  Bghi,  coHateral  to  or  issuing  out  of  lands, 
can  nerer  be  the  object  of  sense .  that  casual  share  of  the  snoual  increase 
is  not,  till  aeTsrod,  capAbIa  «f  being  shewn  to  the  eye,  o»r  of  bang  deliver- 
ed into  bodily  poBsession. 

/  Jncmporeal  itqredihnenls  are  piinoipeAy  of  ten  sorts ;  Bd*owson%_billiM, 
oonimonfl,  ways,  offieea,  dignities,  fianchises,  corodies  oi  pensiona,  ^^tt- 
Uos,  and  rents  (2).  |  '  '  ■ 

/  I.  AdvDWHoiLiLthA.J)c)>L  oC. presentation  to  4.t;it)tuch,_or  eccleajastioil 
benefice.^  ( Advowaon,  adn«tatie,  aignifiea  t'n  eUent^imi  ndfift,  the  taluiig 
lSto~pratection  ;  and  ihorelbre  ia  synonymMia  with  pmfOi»geifpatrotiatiu: 
aid  he  who  haa  the  right  of  adrowson  is  csJled  the  patron  of  the  church 
For,  when  lorda  of  maootB  first  built  churches  on  their  own  demesnes, 
and  appointed  tho  thhse  of  those  menen  lo  be  paid  to  the  officiaiii^  mi- 
niatere,  which  befwe  were  given  to  the  olergy'  ia  commoa  (from  whence, 
as  WRS  fonnerly  mentioned  (i),  aroeo  the  division  of  pariahes),  the  lord, 
who  ihua  boilt  a  ohuich,  and  eiidowed  it  with  glebe  or  land,  bad  of  com- 
tofa  right  a  power  annexed  of  nominsttng  such  miniater  as  he  pleased 
(provided  he  were  canonically  qualified)  to  officiate  in  that  church,  of 
which  he  was  the  founder,  endower,  inaintainer,  or,  in  one  word,  ihe  pa- 
tron {e). 

This  instance  of  an  advowaon  *ill  coni|dotely  illuatnte  the  nature  of  aa 
incoiporeal  hereditament.  It  ia  not  itself  the  bodily  poaaession  of  tbo 
church  and  its  appendagea ;  but  it  is  a  right  to  give  some  other  man  a 
btle  to  such  bodily  posaesaion.  The  advowaon  ia  the  object  o£  neithei 
the  sight,  nor  the  touch  ;  and  yet  it  perpetually  exiata  in  the  mind's  eye, 
and  in  contemplation  €t{  law.     ]t  cannot  be  delivered  from  man  to  man 

by  any  visible  bodily  transfer,  nor  can  corporeal  poaoeasion  be 
[  *22  ]    *nad  of  it.    If  the  patron  takes  corporeal  posBession  of  the  church, 

the  church-yard,  the  glebe,  or  the  like,  he  intrudes  on  another 
man's  property  j  for  to  these  the  parson  has  an  exclusive  right.  The 
pationage  can  therefore  be  only  conveyed  by  operation  of  law,  by  verbal 
grant  (3],  either  oral  or  written,  which  is  a  kind  of  tnrisible  meatal  timns- 

<()  Book  I.  pu.  IIS.  kMn>I1gw«4lBtt*llMM>**|li«.   jn«.iai.n 

i:)Thliorirlni1<>ftli»>wr>fnu)u,kTbirilS-     e.l.    ff*>.  IIS,e.n. 

tB(  uid  andgitliii  tha  chnrcta,  tppnn  (IM  In  bm 

[I)  Of  cotine,  naiiuthor  meiint  iDipcikof  niFDt*       So  RrictiT  »•  ka*a   to  dipitiM, 

4n  ■nnnii;  grtin1«)  10  ■  man  ind  hii  bFin;  ftnnchiin,  or  unmilktt,   ia  th*  mbm  abm 

not  of  iin  annuiiji  for  lif«.  which  in  no  MiiMof  niad,  unlcntobaa  corponttioB  be  ■  fnMibin, 

Ihi  nord  on  b«  called  an  lurtdiiiniml.    Tha  w  it  prahaUy  ia.     8m  «  WbccL  BIB. 

wonl  in.  no  doiibl.  oStra  inwrtwi  in  gnnt»  fer  (3)   Thia   U   anonaoaa,  lor  "  adwuaei, 

'ife  orymri,  bol  then  it  i«  only  witk  tafertatt    meret;  u  aaeh  (i.  *.  in  g '  —u 


'ire  or  giart,  bnl  then  it  >■  only  with  tafertatt  merety  u  aiieh  (i.  *.  in  K>o**S  <o*M  **nf 
toannw  aulijMt  which  <>niBncrafLnb«itaiu>a.  pan  by  oral  (nntwiAootikad.''  LoidCMw 
ISmiHi  T.  "nuial,  11  HBd.9a>  MTaeipnMa^,that"fnatiapTDperl]pariliii^ 

— ■""  -.--•-,    ...1    L '    -'    -■         UMltfMiWilllBW*      '" 

fbafcnilw  mtn 
uf  frmbold  M 
■arts  Mi|lia  iun- ^ 

■a  t:  Co  Ogle 


'2)  Then  baing  no  religioua  eatablUhnMsM  ineotporeal,  wliirh  oannot  fui  wkhaot  iked." 

ia  the  n.  S  ihera  an  do tdrawsoni  ortilhei:  (1  iaal.  9.)  um)  thoBlh  bafcn  Iha  al»*aM  al 

■nd  ■■  all  officM  *r*  tnwU  for  Ih*  pvhile,  and  ftiDda,  ID  Ow.  II,  o.).  asf  frmbold  Man*! 

an  DM  jtinu  pntm^,  ihay  an  not  htradns-  in  eoiporael  liamlilasaa^n  Mi|lil  >■•>  ^aaaad 


tm:  nd  bri»g  Kt  TMlad  il  Um  domMMmd  nnaatieAd,  tili ommIm  omIi 
ilfortli:  wfaenit[nad«CM«*uibU«)Mp>rMirnHl,byeatitUagMKiB  olerii, 
wkom  thti  (wtron  sludl  ploMO  to.  ■winiM,  in  Bni«r,  ud  reoMve  fatdfl; 
poMcMion  of  the  Itnds  uul  iwunraalp  of  ik*  cbnivk 

C  Advowaom  are  ei.}h^_fi4jf>w»aa  i^gpendant,  or  BdrowsonB  n  ifoff  j' 
Lords  of  manors  being  origiiuliy  tbe  only  fbwiclen.  Hid  of  onvrM  tho 
«mij  patrons,  of  chu^M  (^Jftl;^  right  o(  patrpnage  ut  ptjnMntation,  a^ 
IWII  Ml  if-  tWn'JTI'lf'!  "if^*^  to  the  ^ossMsion  of  d^e  ^ailQti  MJonte  bsva 
JoDB  from  thy  foundauOB  of  iha  cliurch  to  ilila  day,  is  calleil  an.  aJvowaow 
j»cnilaaM«yi>aiiJ  it  yillj^a.  or  be  conveyed,  togellier  with  the  inaaoi, 
M  McideS^  and  aQSendant  t\f  re.tOi  by  a  grant  of  the  mH.n6r  only,  witb- 
«mi^^rtin(f'5ny'^^^  YUuHTT).  t  But^hete  tlie  property  of  the  advjnifniai 
ES  b»e«  ouca  tpparated  from  th»  property  or  the  manor  "by  legal  cwn- 
nymge,  (4)  it  is  calteJ  an  tti[yowion  in  ffotAtSl,'^  large^and  iavit'can 
be  appendant  any  tnore;  but  it  is  for  ^o  future  annexed Isilbft  pwwaa  of 
te  owner,  and  Kot  to  bis  manor  or  laods  {g).  ^ 

■drpweon  praMfntatiee  is  where  the  patron  h9^A,.ligiu.Q£.pr0BBnUtiOK 
10  ifte  iwsbpp  or  oidlatiV.  aiacl  moreovi^iQ .  jepiand  of  him  lo  instituio 
Si»^  clerk7ir^"'^'^8  b.igjTcaiionically  qualified^,  and  this  is  the  aoit 
■wiat  adrowson  (3).  ^An  aavowsoo  MAsiioa  is  where  ibe  bishop  and  f>- 

M)  Co.  LIR.  l«a  (f  1  /ML  iw. 

■      (»  0ti.  lit.  3)  JM. 


■r«rMino,(LiU.S.6e.)udrb)r»M>k>TCitMl  to  offtr  ■  stiA  lo  ttw  Uibap,  M  ba  iaMHUad 

pnl  of  ■  manor,  bafor*  iha  UUuta,  «a  (d-  lo  ■  church.     Co.  Lilt.  120.  «.  3  CniiM,3. 

TBwion  Ippeiidint  Id  H  night  hai'i  b»tn  can-  All  prnoiu  wined  in  fee,  in  tail,  gr  fur  lire,  oi 
i*jm1  ;  jei  eiDiia  .thai  naluta,  the  Iraiufai  p«MM«d  for  k  Wrm  of  ^ean  of  ■  manor  M 
■UM  hginmiliiiiiuidbjdead.  a  Wood.  Si.  iRueh  an  adrawaon  la  appendant,  omfantd- 
1  Saund.  228.  Towaoii  in  poaa,  maj  fratti  to  a  chunh 
(i)  Far  igiunee,  if  the  niaMr  to  which  u  nhca  racani.  Altboufh  this  i>  a  lifht,  osd- 
Sdiowaun  is  appendant,  ba  oonTcjad  anf  aidarad  of  mat  tbIdo,  as  a  proiiaion  lai'  ra- 
ta ft*  ainple,  exoapiing  the  adtowaoa.  or.  Uiiona,  ■  plcdfa  of  fnaodahip.  or  what  ia  tta 
wkt  ttna,  ii  the  advowion  he  cooTsfsd  auajr  inia  uir  and  abject,  llis  reward  of  lea  ' 
willwut  the  manar  lo  which  it  was  lupeDdant,  and  Tirtn*  ;  jel  Uia  p< 
Ibaadnnwaon  beeomn  ia  grtit*.    (jM/nn 


was  lupeDdant,  ajid  Tirtn*  ;  jel 

— . ..-B.    {/WniD-.la«  ji«r 

r.  Smmrd,  Oyei,  103,  b).      If,  upon  partition  lint 

L ira,  a  manor  be  allot- --■  -^-'- 

■n  appeodanl  ihenic 


lie  allatlnl     right  miut  b«  per<scilj  iraiuiio 


.  __ __....,..  itoUUoa  when  Ilia  Uring  ia  toi^- 

laaal.  scTared  from  the  manor  i  bat  if  bj  tha  1  Leon,  205.     Thsrefnre  the  nui)l|agn(  shall 

daalh  of  ana   cofiarcaiiar  without  iaaiie,  Iha  praaenl  when  the   ahurch   ia  ncuil,  ihoioab 

tn>  aatale*  beeoma  r«-unilad  bj  la*,  tha  ad-  the  adrowaon  aJona  ia  mortgaged  in  tea,  wr 

Eidant  again.      (Sii  JVoylt  /nicA'i  mm,  «  the  preaenuiion  in  teduaion  of  hie  debt,  a 

p.  6t,  b.     Barltp  r.  DaOy,  Htiltj,  H).  Atk.SeS.     Hirchnuia,  Adi.  ISO,  1 ;  ao,  thoofh 

Tha  Jiauai  in  the  neit,  thereloie,  which  intt-  the    asiigneai  of  a  bankmpt  m*j  sail  tba 

■aira  that  ui  adtowaan  which  one*  beooniH  M^towaoD,  ft,  if  the  churrFi  in  loid  ai  tba 

b^rui,  onn  nerer  *^ain  be  appencbinl,  must  lime  of- the  aale,  ilia  banluupt  himaelT  muat 

ha  tjiutilied.  [Sea  GiUan'a  Codex.  7S7).   Aud  preaent  ike  clerk.  Uirrhauaa,  I5G  ^  and  if  as 

•nr  auihar  could  noi  menn,  thM  a  tcmporsry  adrawaaa  ia  aold  when  tha  chuirh  is  rati, 

Weranr^e.  bj  a  leatc  Tor  life  or  jmn  of  a  ma-  the  gnnlce  cannot  have  tha  benefit  of  tha 
boj.weOi  tJw  ercfptinnofanappendanl  ad*ow,  i  ..  ,       .  i     .--■ 

I  ciTeci  of  toiUly  deatrojii^  i 


>t  a  church  in  tunu,  the  advowtmi  may  ba  next  presentaiioB  ba  mprenly  rracrrad  tn 
a>iiradant  far  onr  ^r^,  and  ta  p*tM  for  »ii»  Iha  (imntor,  aapaciallT  ai  it  hu  been  decidai 
(bw.    (AIi«W.ar«,D/s««a>.a,pLlV).  that  ■  aniTQaaca  af  an  advowaun,  thos^ 

■a  t:  Co  Ogle 


tma-jn  tmt  juid.  A*  jbhw.  piemv  :^hi  wMoli  cau  th*  bMnp  «mM 
pr«anit  lii  biawrtf ;  but  ka  dow,  bf  ifae  om  Kt  os  ceUatkw,  or 
[*t9]  conferring  tlMbeBefia«,tti«wlwlethBt)B4«m  in  Mmmon  o—w, 
by  both  preMKatioQ  mi  inntittilioBv  (  Ati  mdwtww  danatrta  u 
wban  tlM  luni,  or  any  ivb^Mt  b]i;tjg[^]iccnce,  doth  foftdacburehwch^e^ 
MiTM^tis  iSal il ahdl  b« meTsly in iSe  gihot  diaptwai  of "SepJTroii'S'Afc. 
iect  (o  Us  iWmton  only,  and  not  ta  diat  (7'lIiVonrnuy7~Ilt3ves{S3abw> 
nMly  in  ih«  clvik  b^  ue  paowi^  dMd  «f  d«Mii<n,  witlkOM  pKacMUimt 
WMRHtioB,  «r  iDdnctmi  (•}.  Tbil  la  «d<)  tv  hav«  bMn  anciently  the  o^ 
wajof  conferring  acdeaiaatieBlb«ii«fic«viii  Englandt  tb«  method  of  rnaa- 
imon  by  Ih?  Uahop  not  being  eatabliafaod  inwe  early  than  the  lime  of  arch- 
bulwp  a*ek*t  in  the  t<Ap>  of  Henty  II.  (A)  And  therefore  thoo^  pops 
'  Alexander  [II.  {t)  in  a  letter  to  Beoket,  eeverely  inTei|hB  againsC  a  prMm 
ettwaetaJo,  aa  he  call*  it,  of  inveatltura  conferred  by  the  patron  only,  dlil 
however,  obewe  vbat  was  then  the  common  usage.  O^era  contend  thM 
the  claim  of  the  biahopa  to  inatitation  is  aa  old  aa  the  first  planting  a( 
ohristianity  in  this  island  ;  and  in  proof  of  It  they  allege  a  letter  from  the 
Engliah  nobility  to  the  pope  in  the  reign  of  Henry  the  Third,  recorded  by 
Haithew  Pane  (m),  wMch  tpoaka  of  presmtation  to  the  bishop  as  a  lhil^[ 
iBMMnwrial.  The  truth  seema  to  be,  that,  where  the  beneUce  was  to  be 
oatfarred  on  a  msM  laymaa,  he  wao  fast  jtresented  to  the  bieht^,  in  ordtf 
to  receive  ordination,  who  waa  at  liberty  lo  examine  and  refuae  him :  but 
where  the  clerk  waa  already  in  orders,  the  living  was  usually  vewed  n  ■ 
him  by  the  sole  donation  of  the  patron ;  till  ^ut  the  middle  of  the 
tweliYh  century,  when  the  pope  sntl  ois  bishops  endeavoured  to  introJuce 
n  kind  of  feodal  dominion  over  ecclMiaMioal  beufices,  and,  in  conseqnenao 
of  that,  began  to  clitini  and  exercise' the  ri^tof  inaiitution  nniversaDy 
as  a  species  of  spiritual  investiture. 

(fl  (%.Uu.  M4.  (0  Diinltl.Lt.  1.1,  L%. 

lil  S*>il.Utli.c.  Il,tt.  (a)  J.  O-im. 

tt  mj  be  toid  for  (ha  next  pinentuion,  yM  nenl  tbv  rtghl  of  piwaUlkm.     B—  tarim 

auij br  gonj  fbr  Iha  nmiining  intinsi.  when  M  to  pnunUlionbTJoinl-ieDmnt*  andMuuM 

ilMnb«filHTMpanled  l>Dni  the  otneclion-  in  common.     3  Siunrl.   MB.  b.     Wliei*  tli* 

tbio  inn.     a  Tuinl.  7ST.     1  Munti.  392.     An  nma  wnon   )■  pkiran  ind  incumbent,  uJ 

■dTRKun    in  fee  in  gniM,  ii   ueeli  in  the  die*,  ni>  beir  ie  lo  preieni,  3  L«*.  4T.     1 

bMulgof  ibe  beir,  3  Bro.  P.  C.  U6:  but  it  it  Bull.  4T  ;  bat  inch  nlron  indineurabentmn 

■01  eiiendible  under  an  elegit,  LieauM  e  nvn-  ier'iat  Ihe  pmcntuion.     I  Lai  SOS.     3  RolL 

Mr  cangol  be  eel  out,  nor  ein  it  be  nlued  U  Rep.  S14.     fi  Ctuiie.  Dig.  fit.     MirehooH,  It, 

m  cpiiaia  lent  low nnti  pnytnent  of  itw  debt.  But  n  we  her*  eeen  *n  *d«iw»n  in  |nat 

Oilh,  EiFc.  30.    S  Snund.  63,  f  will  Dot  pua  bj  the  word  ■■  bindi"  in  «  wi^ 

He  who  he*  an  edTowion  or  rijlit  of  palraH'  thoti^  it  will  be  eompiehended  noder  tW 

■f*  in  fei),  may.  Iijr  deed,tnn>rer  efciT  ep*"  tenni  "  tenenenU  Kod   heivdilamaBta,"  aals 

oiea  of  inwcHI  out  nf  it,  tit.  in  <e«,  in  Uil,  10.  n.  (. 

for  life,  for  jesn,  or  miiT  frani  one  or  mora        The  nnedjr  for  the  inlrutita  ol  Iha  iMS 

preienlilion*.     Tb*  riihl  of  pmenution  ilt'  at  pnaantation  M  an  letion  of  faar*  iw|iu3ii^ 

tenit  by  eoime  of  inberilBDoc,  from  beir  to  in  whieh.  ahhongh  we  haveaeei)  thel  no  proli 

bkir,  arlindt  and  lenemeou.  nnleaa  the  chunk  can  be  takai  bt  prewniing  the  clerk,  yrl  iba 

baoonie  rariinl  in  the  lilkime  of  ihe^taoD  patron,  wboaa  ri^i  of  palroMga  ia  injnriaaa 

atiird  of  the  adrouaon  in  lee,  when  tlie  raid  It  <ll)tuihtd,  norrera  two  yean'  tahie  of  the 

Mm  heing  then  a  chiitrl  gnei  to  ih*  fitouiar,  church,  if  the  turn  of  praHnlalion  i*  loeL    V 

uleaa  il  be  •  donative  heniflce,  and  in  that  Cniiae,  IT,  IB.     The  parlicDlare  of  Iha  a«tiaa 

ewe   the   richl  of  donaiioD  deacendi  lo  l)ie  of  quare  itnpedit  will  be  eoniidered,  po«t  I 

heir,  I  Wi(i.   ISO ;  if.  howa*er,  the  pnlnn  book,  ZtS  lo  ESS,     When  Che  biihop  nfoair 

pteaenta  end  diei  berore  hiii  clerk  ii  arimiitHl,  without  giwd  canaa,  or  unduly  delate  to  ad- 

and  hi>  ripculot  ptelenla  another,  bnth  ll»«e  mil  r-'  ■ — ■— ■ '--^   ^ ■■ — ^  "■= 


a  biabup  may     mrdf  afainat  tbe  biibop  in  tbe  aoGleaiaMicrf 

t  ntraaea,  Co.    ODuit.     1  Crutaa,  IT.     Aj  to  an*  maadj  fas 

Un.  tSB.  a.  Bum.  E.  L.  lit.  AdToxtoD.  Hir«-    Uia  «bik  it  hw,  •••  IS  Ewl,  4».    tSbM. 


of  the  clerii*  he  ntraaea,  Co.    ODuit.     1  Crutaa,  IT. 

"  *    lit.  AdToi.»OB.  Hir«-    Uia  d-"   -  ' 

as,  when  aaa  is  ■».     UT. 
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WTHDiaB:  It' 

■MUm9vtK  tkii  mtf  b«.  in  w  tha  hw  now  tamit,  dw  ttm  pNnni  mu* 
ffSTM  this  priviltge  of  iaaatioD,  md  preMnu  to  the  blihop,  and 
tnsslarkiaadiliillidaiu]  iwi ilawd ,  die  ■d'ro woa  ismwbwonut  [*84j 
(m  «r«F  pnaeBiative,  and  ahaU  aavsr  be  AamUte  tmf  idota  (n). 
F«r  tbeaa  axcapticma  to  gaaan]  nibw,  tad  «am«cKi  n|[kl,  mm  arar  h>ok«A 
i^Kni  by  tbta  law  in  as  anfawouiabla  new,  aad  conMnwd  aa  lUici^  aa' 
psaaible.  If  ikereTora  the  pauoa,  is  miom  eueli  pacidiar  right  residea, 
Mea  (Hiea  give  up  dial  nght,  As  law,  which  larai  oaifbirmitjr,  will  inteTpni 
ikia  be  doaa  wiili  aa  inientioa  of  giriag  it  up  for  ever;  aui  will  thei«fora 
redoca  it  to  the  standard  of  other  accleaiuticsl  liviags  (6). 
''  U  A  aaeond  apMiaa  of  iacorporeal  hevediianieati  is  ilmt  of  tithea ; 
which  ate"  deiinea  to  be  A£.??ibIl  jgrt  of  lie  incteft«Siy«'artx*Trffilfli  J54 
waawing  frpia  ;lia  proAHLdT  lands,  the  stock  upoa  lends,  and  the  personal  * 
indiiatry  of  the  iujiabitantsJT);  tl;e  drat  species  beiagusiLally  called  ar«Vw), 
A-flr<!gBr"Era38.  jopa'j'  aCl  mtad  («) :  the  seeond  ■nMsi',  as  of  tvopt,  ni3k| 
p^y,  £c7(py,  couUKUflcof  aaturel  prodUEUt  b]ii  nurtured  and  preaerred 
apart  by  tba  care  of  jjujui ;  and  of  tlieae  the  tenth  munt  be  paid  ingroasf 
Ifca'  third  ^jonffaa  of  muusi  Dccup&lioiiB,,ti:a(lM(  StUmoa,  and  the  like ; 
mJ  vt  thase  only  the  lenili'parj  of  the  clear ■MJna.and  piofilB.ia  due  [^1  (8^. 
It  ia  not  lo  be  expected Troni  the  nature  of  ihaae  ganeral  commsnlariaoi 
ihat  I  ahould  particularly  apeeiiV  what  thinga  are  tithaable,  and  what  not  { 
Aa  b' 
.tea.     For  this  I  D 

d  Ca.  Un.  IM,    Cm.  tie.  O.  (•)  /M. 

M  IBalLAto.OS.    1IBM.SH,  j|)  I  Xd.  Akr.W. 

WDweiaMiTBh^bystaMrMthiattr  miMd  tlib*  in,  tkat  )m««l  MihM.  m  ciBif 

AuIIm  authoiiliei  rar«rr*d  lobr  ilis  Iwnwa  fnm  piadiuai  ■  bns,*!*  th*M  wbick  Uiw 

Jodgt  ;    in   whicb  ll  wu  drpUr»d,  thit  at-  iinmcdiitstjr  (ma  ihe  inil.  rithrr  with  or  wlth- 

ttMUfh  k  pnMKIatinn  mi;  dnlro^  m  impro-  outtha  hUarTeniiaaorhiiniiiii  indunlr^.  Thois 

priautin,  ^al  K  naiiM  daatnr  a  diiDUlTe,  tM-  an  mind  wtiish  irisa  innKdmtaljr  Ilirnugh  ib* 

Oiiue  llie  erotian  thereof  i>  br  [turn  puani-  incnUn  or  other  nivdura  of  iBinialt,  wbioh 

«  Stilt.  Ml.   3  Ralk.  HO     Mitehoux.  !e.     ti  rai»iTs  their  Diiiriment  from  the  garth  and  iu 

■UT  han  be  DbaarMd,  ihal  when  an  inoHiii-  fruils.     'HierafoTaagietinenlti  ■  prrdial  liilw, 

bwit  >a  oiad*  a  btihop,  the  right  el  preawila-  tli«u|b>  aa  it  !■  lacapntila  of  being  wl  oiit  in 

tlH  in  Ibal  caK  L*  Id  the  king,  and^it  called  kind,  il  it  not  vilhin  the  eialnte.     S  &  3  Ed. 

■  pnrocatira  pnirntaiisn ;  the  law  concem-  VI.  o.  13.  per  Macdonild.  Ch.  B.  3  Anatr.  7(3. 

■t  wkicb  ma  douhud  in  Car.  ll.'a  tima,  bOt  FtnmJ  tiiboa  tra  aa  temied  beoaiite  tb^ 

U  tfae  time  o!  kiiig  William  it  Ha*    finallf  triea  eniireli  Irom  Ihe  ptrtQnal   indiisirr  ol 

toermincd  in  raniur  of  tho  cron.     S  Bla.  man.      Hinhouae  I  Sc  %.      Theae   wraonel 

B.  770.  tiihai  Hc  not,  at  pntem,  paid  anrithere  ei- 

(7)  The  definiliwjirwiwed  in  the  teil  ia  not  ecpt  far  Mi  eaiight  in  the  aoa.  fiiinb.  Rep. 

■tiictly  ascufHte.     The  faulty  pari  of  the  de-  S5&     3  T.  R.  389.  afxl  for  t^urn-milla,  Mira- 

ioition  aeemi  to  be  the  ■upixnition  thai  lithe  hotiaa,  93  to   101.     I'ithe  ii  nnl  pnTnlile  of 

"  eaaee,  of  the  lenth  part  of  Ihe  coniinoa    right  or   thinga  ferai  natura.  >a  of 


nenaae  jrwrly  arising  and  nnawini.     Tb 

u  »ol  eorreft.  arao  u  to  predial  tithea,  ■!..  ,...._.  ....      ^     , 

Mnall)';  and  lo  mitt  and  pereonal  lilbea  il     any  ba  do*.     Com.  Dig.   Diamfa.  H,  1.  IA. 


,  nni-     BB)r  in  handi  of  oi 

r_._ Aea  il     Bay  ba  do*.     Co....  _.„.   , 

(Baa  the  4ili  oh.  af    Owaii,34.  OaaL375.  Cin.Car.3: 


faner  on  Titbea). 

Wnod  ia  on«  of  Iha  Ineuneee  U  ihew  Ibn  In  additioB   to  Ati  tnpie   diMiitelior 

fredial  lithe  mnr  be  parahla  in  reapeet  or  at  tithei  ha*a  been  oiberwiee  diTiried  into 

article  frf  whioh  the  ri '  '                              ..... 


wdbelwernihe  rallieeieral  Teara  eommonl;  and  beana,  bar  and  wood  ;  the  latter,  iltathn 

Tsad  a  great  manT   rear*,  not  unfreenand*)  pi«dlal,  tofeiher  with  all  peiaenal  and  mitnJ 

titarnne.     (Pagi  r.  WHm,  1  Jae.  ft  Walk,  liihea.     Tiihea  are  .nai  or  amall.  aeconliM 

K3.     Walum  r.    Trytn,  1   Diefc.  S4&.     CU-  ta  the  nanin  af  Ihe  thiBi*  whirh  jriald  *• 

abi«>r  I.  SWUm,  Turn,  dt  Roaa,  tm  tithe  wilham  rafafsaoa  lo  Um  qoaatilr. 
W  The  aiMiMtioB   batwaaa  wadial  as4 

*Y«artiraaamabaiat» mean periodieal,ae it  Jae>wfc»n|Hiita watt.    Saar.4L 
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dauil  I  Bad  afadl  obIj  Ami**,  ibatt  U  fwunl,  IjAm  an  ib  Em  fMd- Joe 
«Toiy  thing  Ihu  jrieldaan  tnriul  incr«Me,  u  cmt,  Iw^,  ihut,  aatils,  pcwl* 
tiy.  Hid  the  like  ;  but  not  for  any  tbii^  Out  u  of  iha  mifaaaBca  of  tke 
nith,  or  is  aot of  inmwl  iacnaM,  u  Maae^ lime,  chalk,  and  th«  )ik« ;  sm 
br  HsatuTM  that  ut«  of  a  wiJd  iiabice,  or  ferae  natm-m;  aa  deervfaawka,  Am. 
wboac  incMBw,  so  aa  to  profit  the  owner,  ia  aot  anntiat,  bM  casual  («■).  -  il 
will  rather  ha  our  buaiooaa  to  ooiuidtir,  J .  Tito  original  <rf  iha 
[  *a&]  rinht  *of  lilhea.  3.  In  whom  thatiighl  at  pnaent  rabaiata.  3. 
Who  iMy  bo  diachaigad,  aidwr  totally  or  in  fan,  bom  payiof 
lima. 

I.  Aa  to  thoir  origiBal,  I  will  not  pttt  the  title  of  the  clergy  to  tithea  tip> 
AM  any  divine  right ; .  though  each  a  right  cutainly  aonmwnced,  and  I  b»> 
Ume  aa  certainly  coMod,  with  the  Jewiah  theocracy.  Yet  u  honowaU* 
and  competent  maintenance  for  the  miniatora  of  the  goapel  ia,  nndoiditMi^, 
Jvn  dimu;  whatever  iha  pariicnUr  mod*  of  that  mautenanea  may  b«. 
For,  beatdea  the  poaitivs  precepla  of  the  saw  teatanwot,  natural  reaaaa 
will  tell  UB|  that  an  ordat  of  men,  who  are  a^pnraiad  from  the  world,  and 
excluded  from  other  locralire  proJeaaiona,  far  the  aak*  of  the  real  of  niBB> 
kind,  hare  a  right  to  be  funiiahed  with  the  neceaaariea,  conveniencea,  and 
moderata  enjoymenta  of  life,  at  their  expenae,  fur  whaae  benefit  they  br^ 

Etha  uanal  meana  of  providing  them.  Accordin^y  all  nnmicip^  lawn 
ft  protided  &  libor^  and  decent  mainteiuinca  for  ttiair  national  ^Hrioata  or 
(jclerggr:  eiin  in  puticidar  have  eatabli^ed  ihia  of  Uthea,  raobnUy  in  inB*t 
.  ^adon.il£.JllS_Jowjsh  law  :  and  perhaps,  conaiderin^  thedegenerate  stalo 
^me  world  in  general,  it  may  bf>  mgre  beneficial  to  iha  Eo^iab  clergy  M 
found  their  title  on  the  law  of  the  land,  than  iqwa  any  divine  right  wbat- 
■oever,  uaacknow  lodged  and  uneiipponed  by  temporal  aanctiona  (9). 

We  cannot  precisely  aaeertain  the  time  when  tithes  were  first  introdno> 
ed  into  this  country-  Posaibly  they  were  coniemporaiy  with  the  planting 
of  chriatianiiy  among  the  Saxone,  by  Augoatin  the  monk,  about  the  end 
of  the  sixth  century.  But  the  first  mention  of  them,  which  I  hsTe  met 
with  in  any  written  English  law,  is  in  a  constitutional  decree,  made  in  a 
aynod  held  a.  o.  786  («),  wherein  the  payment  of  tithes  in  general  ia 
atrongly  enjoined.  This  canon,  or  decree,  which  at  first  bound  not  the 
laity,  was  eflectually  confirmed  by  two  kingdoma  of  the  heptarchy,  in 
their  parliamentary  conventiona  of  estates,  respectively  consisting 
[  *26  ]  of  the  kings  of  Mercia  *and  Northumberland,  the  bishops,  dukea, 
senators,  and  people.  Which  was  a  rery  few  yeare  later  Aaa 
the  time  that  Charlemagne  established  the  payment  of  them  in  (t]  France, 

M  1  Inin.ni,  It)  A.  D.  ttt. 

H)ltUl.c.».«a 

It)  Th«  mpiiBfnl  (hat  lilbM  nwy  hm  IbIwb  li«»lt.  91S.  UirebouM,  lOa    Why.  ihrnrBn, 

Wbt  put  of  (hs  rant  whiah  lb«  bnner  pnt  ifaould  ihe  Mnlhi  of  the  pmdum  of  limfa  M 

far  b  1  UnI.  i*  mora  pluiiMe  than  Kmnrf,  ftr  ■tlowei]  irithoui  inr  deductioD  for  npnt^ 

tekdm  which  ha  nji  to  hi*  Undlard  unJar  Th*  polior  "f  ■  wfUa  whirh  gicn  Kn  *• 

IbaHDi)  i)  BanHin.  whila  Iha  ■DHMUIL  whiefa  jmlDUiict,  dulnuU,  ind  nnirrals  hetKaanilia 

ha  Hya  to  Ihp  elsrgytnan  immaiaa  wilh  tha  people  and  thotr  apiriliial  guidea,  ia  at  btrt 

iKnawofhiaharreiu,  Ihonnh  thw  hu  been  qvutionaMe.aiHltlielniernendioriherhutA 

•Acted  \j  an  ipenaHil  sapendiuin  bath  of  nun  he  auioiu  fnr  tboM  ehwi(*t  be«aana| 

money  and  lalnur;  it  acniu  hard  Ihanfota  (enanl,  whioh  bi*a  preienled  the  rreurmw* 

^heahould  ha  itripped  of  oae  tanih  af  lh«  et  iboaa  eTil*  whttenr  thrj  hiT<.  twra  iMiv 

nantta  a<  hii  auperio^  huibawh;  in  wUilioa  diicrd.      Acooidinflr  tlw  cnvrU  Mat  juriM 

to  tin  lanih  of  lb*  pmluca  of  hU  Uim.  hj  tho  look  *ilh  hraur  upon  and  endeanuT  lo  a^ 

rdinaiy  caiinenrculiifiitioii.     In  the  cue  of  poit  aompawtiOBS,  Mcieat  pv**!^  *nl  a» 

Ercmiil  lithe*,  onlr  a  tenth  of  the  elear  pn-  dnata. 
upV 
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or  TBIMS  M: 

ud  RMdathal  (kiMnMdtrisionof  ik«ibimtofcar|nita;  omio  ■■intftin  iW 

fldifica  of  the  church,  ibe  Becond  to  suppott  tba  ftm,  tha  tkiid  die  bisho(>, 
■nd  ih«  fnunfa  the  ptroehul  clergy  (n)  (lO). 

The  next  anihentie  mendon  of  them  is  in  Ae/vrfw  Edwardi  $t  Owt^- 
raai ;  or  the  lawe  agreed  npoti  beitree*  king  Outhnin  the  Dane,  and  Al- 
fred and  hia  eon  Edward  the  elder,  Bnaoeeaire  kiaga  sf  £ngUnd,  about  the 
Tear  900.  This  waa  a  kind  of  treaty  between  Aoae  moBaicha,  which  majr. 
be  band  at  large  a  the  Anglo-Saxon  lawa  f  w) :  whexio  it  was  neoeaMiy, 
aa  Outhrun  woa  a  pagan,  to  provide  for  lAa  auhaiateiice  of  the  Cbriatiao 
clergy  under  hia  dominioii ;  and,  aoutrdingly,  we  find  («)  the  pi.yitwni  of 
tithes  not  only  enjotned,  btit  a  penidh/  mdded  opoit  non-c^iawf  anc« :  which 
law  ia  eeconded  by  the  lawa  of  Athelatan  (jr),  about  the  year  930.  And 
ihia  is  aa  much  aa  can  certabily  be  tnced  Mit,  with  regard  to  tbeir  legal 
original. 

2.  We  are  next  to  cenaider  ihe  peraona  to  whom  they  are  due  (11). 
And  upon  iheir  firat  introduction  (aa  hath  fonnerly  beeo  obaerved)  (sj, 
thongh  every  man  waa  obliged  to  pay  tithes  in  geiiitral,  y«i  he  might  give 
them  to  what  priests  he  pleased  («) ;  which  were  caHed  arbitrary  conse- 
crations of  tithes :  of  he  might  pay  tbera  into  the  hands  of  the  bishop,  who 
distributed  among  his  iKocesan  olergy  th«  revenues  of  the  church,  which 
were  then  in  common  (b).  But,  when  diooeses  were  divided  into  parishes, 
Uie  tithes  of  each  parish  were  allotted  to  iU^own  particular  minister ;  first 
•  by  common  consent,  or  the  appointment  of  lords  <h  manora,  and  alterwaida 
ty  ihp  written  law  of  the  land  («). 

'However,  arhitraryeonHecrMions  of  tithes  look  place  again  af-  [*37] 
terwards,  and  became  m  general  use  till  the  time  of  king  John  {d). 
Which  was  probably  owing  to  the  intrignes  of  the  regidar  clergy,  or  monks 
■f  the  Benedii-tine  and  other  rules,  under  archbishop  Ounusa  and  his 
successors :  who  endeavottred  to  wean  the  people  frotn  paying  their  dues 
to  the  secular  or  parochial  clergy  (a  mocfa  mors  valuaMe  aM  ^  men  than 
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so  rat  KOfm 

tfaeiuulres),  uhi  were  then  is  hopcH  to  ia.r*  dnwn,  by  unctiBXHaiotia  pn< 
tencea  to  extnonlinuy  puriUf  of  Ufe,  nil  sccleeiwucal  jtrofita  to  the  coSera 
nf  their  own  societies.  And  ibia  will  nuurally  mougb  account  for  Hm 
number  and  ricfaea  of  the  monaateiieH  and  cel^ious  housea,  which  ware 
foonded  m  those  daya,  and  whicii  were  frequenlly  ttndowed  with  tithea. 
For  a  l&ymaD,  who  waa  obliged  lo  pay  hia  liihei  aonewhera,  might  think 
it  goad  policy  to  erect  »a  abbey,  and  ifaere  pay  tbem  to  hia  own  mooka; 
or  grant  them  lb  some  ibhty  already  erected ;  since)  for  thia  dotation, 
wiiich  really  coat  die  piriroii  Uttle  or  nothing,  he  might,  according  to  the 
MperstitiSD  of  the  times,  hare  masaes  for  ever  sung  ii>r  hia  souL  Bnt, 
in  process  of  years,  the  Ihcome  of  the  poor  laborioua  parish  priests  being 
Bcaiidalotisly  reduced  by  diese  arbitnuy  conaecrations  of  tithes,  it  was 
remedied  by  pope  Innocent  the  (e)  Third  about  the  yeu  1200  in  a  decretal 
episile,  sent  to  the  archbishop  of  Canterbury,  and  dated  from  the  palace  of 
Latoran  :  which  has  occasioned  sir  Henry  Hobut  and  others  to  mistake  il 
fpr  a  decree  of  the  oonncil  of  Lateran  held  a.  o.  1 179,  which  only  pro- 
iiibited  what  was  called  the  infeodatioB  of  tithes,  or  their  being  granted  to 
in«e  laymen  (/),  whereas  this  letter  of  pope  Innocent  to  the  archbishop 
enjoined  the  payment  of  dthes  to  the  pantona  of  the  respective  parishes 
where  every  man  inhtUiited,  agreeable  to  what  was  afterwards  directed 
hy  the  same  pope  in  other  countries  {g).  This  epistle,  saya  air  Ejlward 
Coke  (A),  bound  not  the  lay  subjects  of  this  realm :  but,  being  rea- 
[  "26  ]  sunable  and  jast  (and,  he  might  have  'added,  being  correspondent 
to  the  ancient  law),  it  was  allowed  of,  and  so  became  Ux  Urrm. 
This  put  an  efleclnal  stop  to  all  the  arbitrary  cousecrationB  of  tithes;  ex- 
cept some  footsteps  whicn  etill  contiaue  in  those  fortitM  tfUthet,  which 
the  parson  of  one  parish  hatb,  tbou^  ru'ely,  a  ri^t  to  claim  in  another : 
for  it  is  BOW  universally  held  (t),  that  tithea  are  due,  of  common  right,  tp 
the  parson  of  the  parish,  imless  there  be  a  special  exemption.  This  par- 
son of  the  parish,  we  have  formerly  seen  (k),  may  be  either  the  actual  in* 
cuinbent,  or  else  the  approprialor  of  the  benefice  :  appropriations  being  a 
method  of  endowing  monaBteries,  which  seems  to- have  been  devised  by 
the  regular  clergy,  by  way  of  substitution  to  arbitrary  consecrsuons  <^ 
tithes  (0.  , 

3.  \Ve  observed  that  tithes  are  dtie  to  the  parson  of, common  right,  w- 
less  by  special  exemption  ;.let,  us  iherefore  see,  thirdly,  w lio~tnay"t*B'8F 
empted'  from  the  payment  of  tithes,  and  how  lands,  and  their  occupiers, 
may  be  exempted  or  discharged  from  the  payment  of  tithee,  either  in  part 
or  totally  ;<fir8t,  by  a  real  composition;  or,  secondly,  by  cuetom  or  pre- 
scription. I 
(First,^j;«aZcDnipon(i«n*is(12)  when  an  sgreement  is  made  between  the 
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''owmr  of  tho  kadi,  ud  Ote  puaon  or  ntmz,  with  Aa  comaot  of  tbe  OTdi>  t 
fsaiy  and  the  patfiMi,  thst  auch  lands  shall  for  the  future  be  dischatgeil  ( 
frera  paynMitt  of  titktee,  by  feayn  of  soma  land  or  other  real  rei-ompenae  ' 
fiTen  lo  ibe  p«*0D,  is  limi  and  ■atiBfactinn  thereof  (m). }  This  was  per- 
mitted by  law,- because  it  Ws!>  snpposod  that  the  clergy  would  be  no  loeen 
by  BDch  compeeitioB ;  sitice  the  consent  of  the  ordimry,  whose  duty  it  is 
to  lake  can  of  the  church  in  general ;  and  of  ihe  potnin,  whoee  intdrest 
it  is  to  protect  that  particukr  church,  were  both  made  noceasuy  to  reuder 
the  composition  efTectual :  and  hence  have  arisen  all  euch  compositions  aa 
ttxist  at  this  day  by  forcf  of  the  comnwii  Uw.  But  experience 
■hsmoK  thai  even  this  cantion  waa  ioeSoctual,  and  'the  posaes-  [  *29  ] 
aisna  m  the  church  being,  by  this  and  other  means,  every  day 
Airaiaiahtid,  ihe  disabling  statnM  13  Eliz.  a.  10.  was  made  :  which  pre- 
v«nte,  among  other  spiriiiial  persons,  all  parsans  and  vicars  from  making 
any  conveyances  of  the  estates  of  their  churches,  other  than  for  three 
iiies,  or  twenty-one  years.  So  that  now,  by  virtue  of  this  slatuie, 
ao  re«l  conqioeition  made  since  the  13  Eliz.  is  good  for  any  longer  term 
than  three  lives,  oc  twenty-one  years,  though  made  by  consent  of  the  pa- 
tron  and  ordinary  :  which  has  indeed  efFectusJly  demolished  this  kind  of 
Iraflio :  such  coapositioaB  being  now  rarely  beard  of,  unless  by  authority 
of  parliameoL 

■t  .Sofifiodly,  a  discharge  by  castom  or  preacription,  is  where  time  out  of 
^lind  auch  jMrsons  or  such  lands  have  been,  eilner  partially  or  totally,  dia- 
^ar^ed  from  the  payment  of  tithes.^  And  this  immemorial  usage  ia  biin  - 
ing  upon  all  parUes ;  as  it  is  in  iia  natnre  an  evidence  of  universal  consent 
and  Bcqutesoence,  and  with  reason  supposes  a  real  composition  to  have 
been  formerly  made.     This  custom  or  prescription  is  either  dt  modo  dtd- 

wgiidj,  or  de  tton  dteitnanda.     """'    "'         "        

(  A  modus  deeimanih,  commonly  called  by  the  simple  name  of  a  modus 
onlyTis  where  iJere  irbv  ciiakiin  a  particular  manner  ©r^ihing' ttllowed,^ 
diifereiit  from  the  genetal  law  of  taking  Hthes  in  kind,  whitih  are  the  ae- 
tnal  loath  part  of  tbeaunaluiarease.    This  is  sometimes  a  pecuniary 

(MtlBst.'MaL    H>flft.N.     llKBp,te. 


lb*  gccnpisr  diielain  u;  liabiHlj  to  pay  tithn 

—   —  ~ .... ...  —  ..__  il  nil,  iBa  deny  ibr  puwn')  litl*.  Ihu  dinpen- 

tM»u.  ihey  tm  ciPHrt;  legil  and  bindini  on  u*  with  the  neernnj  fnr  ■  notioe  la  dslrr- 

Uwpartln;  iind  it  hu  twon  ilecided,  ihst  th«j  mini  ths  comiiiMilian.     I  Brod.&B.i.     3  B. 

m  ubIdiduii  to  tcMDCiM  fmn  rev  to  raw,  Moort,  aia  S.  C.     (See  dis  Sorm  of  DotlCF, 

ictoren  landlard  lod  tsnint;  and  if  tktj  ire  Tidd't  Pomn,  chep.  iWi.  i;  and  if  Ihe  lino 

paid  •rithout,  nr  beyond,  an  agraaoitnt  lor  >  be  nncBrtain,  tee  id.  a.  3.)     In  caw  oT  dnih 

^wciio  lime,  Ihpy  saDnot  b*  put  an  md  to  of  Iho  ineunbeul  »ho  haa  agreed  to  ihe  com. 

wiihoui  barf  a  joi^  nalica,  eipirioi  al  th»  wition,  the  aueceaajr  i*  aniiilKl  to  tithe  in 

tiaw  or  the  y«ar  fioni  wliich  the  compoaition  kind ;   and  th»n  ji  do  i4ipoiiionment  of  iha 

SoauBnir>d ;  and  the  paruhioner  may  anil  eomnotition  nrniey  under  the  II  Oro.  II.  e. 

hiiBHir  of  the  defset  of  neiiee,  at  iho  nOM  19;  bul  if  Hm  aueceaaor  EODIinae  IDmedn 

time  Ihat  be  conlroreiU  iho  right  of  Iha  in-  Ihe  aame  payment  thereon,  he  will  be  enUlled 

— ™i__. ... ,...:.>...  i.  i!.j. u;..  ^^  apjnnionm^rt.     10  Eaai,  269.     8  T«« 

308.    S  Vea.  dc  B.  334.     Btinb.294.     Priea*. 

_  __  ., _  Lytlon,  per  Plumner,  m.ofTolla,  H.  T.  1818 

»:.-,  .u.      .  Boa.  &  Pul.  458.     Andthiadoo-  By  apeeinj  lo  a  mmpoailk*,  a  ~"~  '~— 

Irine  waa  cniifiT'"-^  ^"  ">  r..,,   ai    _l.^  :■  l.-I  _; i_ .l.   i._j    __j  _ 

•rualao  dcc.di  .  . .... _, 

3uiToc»l.     A  pariahionerwhohaaeompaand-  ftir  the  amanof  hitcompaaiiion.  4  Had.  171. 

with  the  ruson  one  year  for  hia  titbn,  and  Tbeaa  compoaitiona  are  parely  jwraonsl,  and 

"•  ''-' — ninH  the  campoaition,  emnot  in  caaa  of  a  ehanfe  in  Iba  oeenpi  ■    "     '  ■' 


•at  Bp  ax  a  defence  lo  an  aeUan  br  the  next    land,  the  Traah  ooeopiar  arill  bi. ._..  _  _ 
ysar^  compoaition  monay,  thai  the  plaiatilT  ii    oat  tith*  ia  kuA,    S  CUntV  E«».  Ml. 
WMiiWi.    6TuM.33i    SlUnkn.    If  '    -^ 

ll,g,™T:C00glc 


■I  TBI  BIGHTS 

«ovqMnKtoa,Mtwo4eMeu  man  tn  U»e  tilhe  of  Iwd '.  — iuaUmPB  il  to  ■ 
oODi[Mnamtion  in  won  and  labour,  h  Uut  the  pami*  sball  have  only  dn 
tweinh  cock  of  hay,  and  noc  iha.tontta,  in  ^naidviWioB  of  the  owners  mak* 

ait  for  him :  aometinMa,  in  lien  of  a  Urge  quantity  of  erode  or  imperioci 
e,  the  pnrMD  ahall  have  a  lou  qnantity,  when  arrived  to  gremer  mala> 
lily,  aa  a  couple  of  fowls  in  tieu  of  tithe  eggs ;  and  iIm  liko.  Any  moum, 
in  sltort,  whereby  the  general  law  of  tithing  ia  alttred,  ad  a  new  method 
of  taking  them  is  introduoed,  is  called  a  nwbu  dwiannJi,  or  special  man- 

ner  of  tithing. 
[■30]  *To  make  a  good  and  anffioient  «i«A(f,  the  follswingnilea  moat 
beobaerred.  1.  It  mnat  bo  etrfotn  and  MeaHaM«(n),  for  payment 
of  different  sums  will  prove  it  to  be  no  wtodax,  that  ia,  no  origmal  red 
composition  ;  boesuae  that  mutt  have  been  one  and  the  same,  from  ita 
fint  original,  to  the  preaent  time.  3.  The  thing  given,  in  Ueu  of  tithes, 
must  be  benelicial  to  the  pamn,  and  not  for  the  enMlmnent  of  Mrd  pertvmr 
only  (o]  i  thua  a  modus,  to  repair  the  eJntrek  in  lieu  of  tithm,  is  not  good, 
because  diat  is  an  adraniage  to  the  pariah  mly  ;  hot  to  repoir  the  thuMtl 
a  B.  good  modut,  for  that  is  an  advsntago  to  the  puion.  3.  It  must  bo 
something  di^mtU  from  the  thing  confounded  for  {p) ;  ana  loed  of  hay, 
in  lieu  of  all  tithe  bay,  is  mo  goodmeAu,-  for  no  parsm  wotdd  boiiAJUt 
make  a  eompoaitioa  to  receive  less  than  his  due  in  the  same  apecios  of 
titlie ;  and  tbareloTe  the  taw  will  not  aiqvpooe  k  pOssiUe  for  such  composi- 
tion to  have  existed.  4.  One  cannot  be  discharged  fnm  payment  of  one 
qiecios  of  lithe,  by  pa^in^  a  modmt  for  another  (f).  Thus  a.wtodutdt  Id. 
for  evmy  mUdi  cow  will  discharge  the  tithe  of  naUh  kine,  hot  not  of  Aomn 
cattle ;  for  tithe  ia,  of  common  ri^t,  doe  for  both  ;  and  tborefore  a  motha 
for  one  shall  never  be  a  discharge  for  the  other.  S.  The  recompense  mnsi 
be  in  its  nature  as  durable  aa  the  tithes  discharged  by  it;  that  is,  an  iq- 
heritance  certain  (r) :  and  therefore  a  mmiw  that  everjr  iahahitaiU  of  a 
house  ahall  p^  Ad.  a  year,  in  lieu  of  the  owner's  tithes,  h  no  good  tntxhta ; 
for  possibly  liie  htmse  may  not  be  inhabited,  and  then  the  recompense  wqll 
be  lost.  8.  The  modai  ninst  not  be  too  targe,  which  ia  called  a  mJt  •»#• 
d»ts  (13) :  BB  if  the  real  value  of  the  tithes  be  601.  on- ottnitm,  and  amocfiMis 
■uggesied  of  401.,  tbia  mot'u  will  not  be  established ;  though  one  of  40*. 
might  have  been  valid  («).  Indeed,  jwoperiy  speaking,  the  doctrino  o{ 
rankness  in  a  modus  is  a  mere  rule  of  evidence,  drawn  from  the  improba- 
bility of  the  fact,  and  not  a  rule  of  law  (t).  For,  in  these  cases  of  pra* 
Bcripiive  or  cnstomory  nteduaet,  it  is  supposed  that  an  original  real  comps* 
sition  was  anciently  made ;  which  being  lost  by  length  of  time,  die  im- 
memorial usage  is  admitted  aa  evidence  to  shew  that  it  once  did 
[  *31  ]  exist,  and  that  from  thence  Viuh  usage  was  derived.  Novr  lime 
of  memory  hath  been  long  ago  ascertained  by  the  law  to  coiik- 
mence  from  lite  beginning  of  the  reign  of  Richard  the  First  («) ;  and  any 
custom  mav  be  destroyed  by  evidence  of  non-existence  in  any  part  of  itw 
tang  period  from  that  timr  in  the  present  {14] ;' wherefore,  ss  this  real 

(m)  I  Xt*.(n.  nl(norRlclurdI.wuinw3BUiattin*orilnii(>tlw 

(«)  I  Rati.  Mr.  Sta  In  ■  mm  of  >l«ht.    Dnt.  ilnce  by  thi  luaiiM  » 

|M  ILn.ltlv  liBiLVIIl.c.t.UlltlMrinddnawrtlDrri^tltBtt 

(ft  i>LBUt.«a    SdLtSI.  bMiiTFirniXiMUTmducwl MS* Twi.lt Ham 

in  *V.  WnH.iaa.  naaceoom^la.tkM  tlwdataaflagsl  t«>citptM« 

ID  1 1  Mud.  BO.  « mnorr  •IwaN  Will  CDMlin*  Id  k*  IKkonW 

,ti  t\it  r.  ntmUv^VH.    IIGcs.  in.  C.B.  ftom  ui  on  »t«it  ulUiiwtad.    Sm  Lid.  t  in 

jaittnst.tta.tn  lidinitowuailapted.trtWQ  HStiLVtir.    tltoU.  ilv.Sm.pl.  IS. 

V  *•  »l«liiie  of  WeiBin.  Ml  EUw.  I.c.linlw        

tfa  k  b  mSatiJ  w  *■  ts'M 
B  II. 


■■)  BccHd*.  a.  It)  Mtk*  M 


OF  THINGS.  « 

eompositwn  is  BOiqioBed  to  hat •  lm«n  ui  eqnhaUe  contract,  or  tli«  feB 
Vklue  of  the  lidiee,  al  the  time  of  m&kmf  it,  if  the  modua  set  np  is  bo  rank 
md  large,  a«  that  it  beyond  dispute  exceeda  the  raliie  of  the  tithca  in  th« 
time  of  Kichard  the  FirM,  ihia  modus  is  (in  point  of  evidence)  firlo  da  «a, 
•nd  desnoya  ilaelf.  For,  aa  itwftuld  be  deatroyedby  anv  direct  evl^enee 
to  prove  its  noo-«xiat«Dce  U  any  time  since  tbotera,  so  also  it  is  destroyed 
hy  carrying  in  itaeif  this  intemiLl  evidence  of  a  much  later  original  (15). 
^  A  presc|igttaa.Ji:a«^gamSS^ jtJL^cIuiS  tQ  be  entirely  dischaixed  of 
tithes,  and  to  pay  no  cotpnensHtirn^  ^ff  lieu  of  them.  1  TTius  the  ting  bvhia 
gerftggti  ve  i  sJiBgltanfea  from  alltiifaeg(u).  So' a  vicar  shall  pay  iio  titliea 
so  thii  reclorTnor  the  rector  to  the  vicar,  ibr  aeeletia  dtowtat  nm  solvit  eeeU- 
n«(u')(lK).  But  these  ^«r««i(a/  privileges  (sot  arising  from  or  being  an* 
nezed  to  the  land)  are  personally  confined  to  both  the  king  and  the  clei^ 
gy ;  for  their  tenant  or  lessee  shall  pay  tithes,  tbongti  in  ^eir  own  oc- 
cupation their  lands  are  not  generally  titheable  («).  And,  generalljr  amsk* 
m^it  is  an  eetablished  rulcj  that^in^^ny^ands,  modut.d'  ten  dedmandd  nbn 
Vttiir^VTy.  BuTBpintu aTpersons  or  corporations,  as  monasterips,  ab&ou, 
HIS  Hops,  and  the  like,  were  always  capable  of  having  their  lands  totally 
discharged  of  tithes  by  rarioua  ways  (<)  ;  ai,  1.  By  rea]  composition :  2. 
By  the  pope's  bull  of  exemption  :  3.  By  nnity  of  poaseesion  ;  »  when 
ihe  rectory  of  a  parbh,  and  landa  in  the  aame  pariah,  both  belong- 
ed to  a  religious  *boii»e,  those  landa  were  discharged  of  tithes  [*32  ] 
by  this  unity  of  poaiession ;  4.  By  prescription ;  having  never 
been  liable  to  tithea,  by  being  always  in  spirinial  hands :  5.  By  virtue  at 
their  order ;  as  the  knights-templars,  cistercians,  and  others,  whose  lands 
were  privileged  by  the  pope  with  a  discharge  of  tithes  (a).  Though  up- 
on the  dissolution  of  abbeys  by  Hen.  VIII.  nxnt  of  rhose  exemptions  fhm 
tithes  would  have  fallen  with  them,  and  the  lands  become  tiihei^le  again : 

(•)C».  Ellt.  M).  M  lUd-m. 

(i>M».EUi.4;s.SII.    Swr.l    Hoor.fie  (>)  BoIl  Nt.    Cn.tte.K6. 

UI  Cn.Etii.«T9.  <t}»taf.M.    UU-HOt.  B.a,i». 


IV  of  ■  prencriiition  or  euslDm  [hat  il  ihould  ti..  nsiwnitr  of  it.  S  Bin.  163.  IBl  R.4aa, 
haveRXiRtcilheronihecommenceaientiirthe  2BI.R.iajT.  BHrocdv,  SMubcll,!!.  leOaa. 
nignof  Rkh.  I.,  A.  n.  1189,7elprQar(<rii»-  HI  IJOBCO.  3  a»in.  1058.  Twellt  t.  Wdby, 
gulu  uufs  &r  iwenlT  T<u>.  D<"  "pU[n«>  H.  20  Geo.  HI.  Scdcc.  30wai.  1192.  Min- 
or cnniTHdictFii,  ii  that  upim  •thich  nrnnv  pri-  biHiM,  ISO  to  ISe. 

TiTciind  public  righln  irs  held,  iml  luScient  (16)  Thii  muim,  h  •>■  nid  bj  Riohirda, 

fat  ■  JiiiT  in  finding  ibe  sxuiciMe  (if  in  innw-  C.  B.  menW  appliu  lo  titm  oaaa  of  ■  ncigt 

morial  eiiiiom  nr pnacription.     2  Bar.  Ac  Cnf.  and  licar  ol  the  mat  oboreh  aod  pariah,  wb«n 

M.     8  Snund.  ITA.  a.  d^     Peake'i  Eridenu,  th»  tcdttia  wouM  ba  pajing  lilhea  lo  kti^. 

336.     4PHcbR.  IM.     3PriMl{.4U.  In  nootker  «*aa,  it  waa  add«t.  can  an  ee«)» 

(IS)  To  eoTHtiiuie  a  good  modna,  li  ahonM  aiaalieal  pMMtn  »M  hiii  •itmriion  'ipoa  thia 

be  aueb  as  woilli  bun  boen  a  oertaio,  feir.  DMiin.  bni  niut  pnacribe  di  »■  ^McBUl■Ak 

and  rcawnnhtx  enuitil«nt  or  eompnaiiion  Ibr  (Wmdai  imd  JRur  C<ww  ■/  St.  PaaTw  f. 

thr  tithea  in  kind,  befora  tb«  jrcir  US»,  ih»  TKeI>fan,^  Pr.  7T,  78.) 

cnmnipnceincnl  of  Iha  reign  of  Rich.  I. ;  and  (IT)  II  ia  not  rnr  somrate  lo  ipaak  of  a 

Utrti^inre  no  mndua  for  hopa.  lurkefa,  or  other  audua  rft  ttoK  irihimniii  i  a  modui,  aa  our  aiK 

Ain^  «   nnmnM.  iatroduced    into   England  thor  ban  tangbtai,  i*  a  pattieular  mannar  of 

■laee  thai  lime,  can  be  good.     Banb.  SOI ;  but  tilhing  ;  where  the  pritilaga  aaaerted  il  ihu 

p«  Ellenhomngh,  C.  1.  there  mar  be  a  nod  of  not  payini  Iitbta  al  all,  fratcrrpiia  at  tba 

■wHns   In  include  Inchin,  tbaugh  the  tiird  more  prnper  *onl.  a*  the  eoinnwnopmept  of 

BiftbF  have  been  introduced  into  thia  ooQniry  the  paragraph  abewl  Btaclmlone  to  have  beea 

wiihin  lime  oflenl  tnemorr.  aa  if  there  wen  well  aware.     It  mnU  Iw  idle  to  noitee  lo  tri. 

a  auiduB  "  far  all  domeatio  fewL"     IS  Eiat,  nal  anorerright,  jfaocieaf  the  Looki  of  poB- 

Mt  tjce  had  not  copied  it,  iij  which  a  noii-prota*. 

"nt  qntMion  of  rankneu,  or  nther  mndoi  aional  reader  might  be  mialed  inia  enipoaiBk 

•rBOiKidua.  iaaqueetionDrbct,  which  couita  that  inodna  and  paiuiiplliw  an,  iaalinMa, 

•fvqaitT  will  aaad  to  •  Jury,  unlaaa  tbegraaa-  oonTdtiU*  laiMa. 
■na  of  dM  note  M  a*  obrioua  «•  to  FNolade 
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«  THE  BI«HTS 

had  they  not  b«en  fiipportvd  aod  u|Aeld  by  tho  stUule  31  Hea.  VIII  t, 
13.  which  euaclG,  that  all  persons  who  should  cume  to  theposaessioa  af 
lh«  Unda  or  any  abbey  then  dissolved,  should  hold  them  Tree  and  div 
charged  ot  lithes,  in  as  large  and  ample  a  metnner  as  the  abbeys  ihem- 
selvas  formerly  held  them  (18).  And  from  this  original  have  sprung  ail 
the  mda,  which,  being  in  lay  bands,  do  at  pre'teol  claim  to  be  liLhe-free : 
for,  if  a  man  can  shew  his  lands  to  have  been  such  abbey-lands,  and  slso 
immeraoriBlly  discharged  of  tithes  oy  any  of  the  means  befrare  mentioned, 
this  is  now  a  good  prescripdon,  lisnMt  jMttn(iniio419).  But  bemualshew 
both  these  requisites  ;  Tot  abb^-4aods,  without  a  ap»cial  ground  of  dis- 
charge, are  not  discharged  of  course ;  aeitber  will  aay  prescription  dt  nn 
deeimando  avaid  in  total  diseliMge  (^  Uthea,  unless  it  relatoi  to  mch  abbey- 
lands. 

Ilt.'Common, or  right  of  comm(»ii  aj!pear8fromixvg::yjde£Dilif)f)..to  bs 
an  inoo^real  heredilatnant  ^  being  a  profit  which  a  m^q  ^b  ip  the  land 
of  another ;  as  to  feed  his  beasts,  to  catch  fish,  W  djg^.turf,  to~j;^^jjrc»3, 
or  dte  like  (a).  And  hence  common  is  chiefly  of  four  sorts.;  cgyinon  of 
paihiroVbr  piscary,'orturtiaryj  and  oCoatflvera  (20). > 
y*  1.  Comnwo  of  pasture  is  a  right  of  feeding,  one's  beaats  on  a»othw1|< 
load :/  forTn  those  waste  gipun^  which  are  usually  ealleJ  coininoaSi  ue 
property  01*^1110  soil  is  generally  in  the  lord  of  the  manor ;  as  in  comnua 
fields  it  is  in  the.  particular  tenants,  f  This  kind  of  comianp  i'L"^'^^'  ^f 

pendani,  aiipurtenant,  b^c^usq  of  viciwge,  or  in  ^HisJSj'.y^ 
[  '33]    ^ 'Common  appendani  is  ajigbt  belonging  to  the  owners  wocpi^ 

piers  of 'arable  land,*lo  put  comoMMiable  beasts  upan_the  lora'i 
waste,  aod'npon  the  lands  of  other  persona  wiihii\  tli^  samq  j;iaa2^^Crom- 
moDable  beasts  are  either  b«^ta  of  J^he  fdoughL_or_auch  as  muiuT«3Ge 
ground,  j  This  is  a  matter  of  most  imiversal  lishl ;  and  it  was  originally 
permitted  (c),  not  only  for  the  encouragement  of  agriculture,  but  for  the 
necessity  of  the  thing.  For,  when  lords  of  manors  panted  out  parcels  of 
land  to  tenants,  for  servioes  either  done  or  to  be  dime,  these  tenants  could 
not  plough  or  manure  the  land  wilbont  beasts ;  these  beasts  could  not  ha 

la)  PInoh.  law.  1».  M  >  but  St. 

(tj  Co.  LiU.  m 

(IS)  Thiiproviiinn  U  prouliar  to  Ihil  ita-  1B6.  conln*ee  Mirehouaa,  15D. 
tDia,  asd  iherelbn  all  Ihs  landi  b«lqn|ing  to         (30)  Aa  to  ri|hta  arcomnion  in  Fansnl.iM 

IliB  lelMr  monuMriea  (t.  a.'  auch  aa  bail  not  Coin.  Die.  lit.  Conmon  ;  Bac  Ab.  lit.  Gov 

Unda  of  1h<  clear  yeuHv  tkIub  of  2001.}  die-  Bbn ;  3  Com,  Dli.  EU  Lo  tIS,  Se]«.  N.  P.  lit 

lalrad  bjr  tha  sr  H«n.  Vl  tl.  o.  38.  >n  nair  tia-  CiHnmnn ;  Sauwitr'a  Rrp.  hj  Palienvn,  in- 

Ue  TO  pay  lithn.     Com.  Dig.  Dian.  E,  7.  dei.  111.  Common  and  Connnonen.     TKa  ba> 

(19)  Uera  nan-payinPnior*paTticuUiap*-  Ui  miUiiraUos.  ifupisipmeol,  aud  raguUtloa, 

eiM  or  ti'ha,  nr  proDf  thai  no  liiiwt  in  kind  or  Iha  common  flsld*.  uwiia.  and  comnKni 

nan  arar  br«n  randcred  within  liiint  meao-  of  paalura,  ia  cfrecled  lij  29  G».  II.  e/3«.  * 

rj,  docanat  alToia  lufficieni  «tid«Dca  of  iba'  1.     31  Geo.  II.  c  41.     13  0«o.  III.  e.  «.  and 

aiaraplion  rrom  tilhe,  Gwil.  TS7.     1  Had.  R.  iba  38  Geo.  lU.  c.  G£.  cont»ina  rHulatiana  far 

W.    4  Price,  16 ;  h<it  ilw  party  inaiiiini  on  prefcntini  the   decibiluring  oC'foRiU,  oob 

the  eiamplion.  muit  ahear  ilis  (round  at  dia-  BonB,  anJnuFn  Jirld*.Hiihalieepor  lamba  ia- 

chari^  hy  deilurini  title  rron  boom  accleaiaa-  tmied  with  tht  iCb>i  or  mange.     The  (sn  f»- 

tieiil  pcnon,  aod  thua  ahaainf  the  oriiiji  of  nenl  rneJHUre  of  Dominona  haa  rendered  lui* 

Ihi!  eiemplinn.     3  Cn.  44.     Penke  on  Eiid.  gilion  reKpeoling  Ihria  lesn  frei|neiil  Ihaa  b*. 

470,1. 4ed.  Bunli.3-^.34^   3  Anil.  T6Z.M5.  marly.     Sucb  euclnaure  ia  u-iiially  tlTecicd  h] 

Mirehmiae,  1S2.  IS6,  T,     And  'he  aama  nila  a  aepanle  pnvBie  act.      Bui/la  prerent  ih 

appliea  nrlwntha  claim  of  eiemplinn  iaagainat  rapMi'ion  ol  clauasn  uaualiy  ippIicaLta  to  all 

■  lay  ioipioprialor,  na  aiHinit  an  eecleiiaitica]  local  acta,  the  general  tnclwnre  not,  41  Gao. 

raetor,  and  a^mat  the  btmer  na  nraaumptioH  III.  a.  IDD,  (amended  by   1  &  9  Geo.  IV.  a 

of  agrantor  oonTeyanee  of  ihe  liihei,  Boiu  to  23.)  waa  paaaed.  <ahioh  howarer   is  not  I* 

diacluirie  the  land,  ia  ti'  be  enianaiDad.      3  oparaia  ataiBat  ihe  •luraas  pFO'iaioDa  of  •■/ 

Analr.TOIt,tnitaanHoaet.  Calland,a  Vaa.J.  locaiaet.     SMMct-tl.     iaMt.AA.tSO. 
m  Sea  Ho*,  a.  («),  at  Um  nd  of  tiM  VoL,  1.  D 
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or  TIHNG*.  M 

1  wftfaout  putwc  .  HI j  pMtule  «ouJd  IKK  b«  had  bat  U  tLo  lords 
K«atec  Mid  on  ihe  unittdof ed  wiow  groinuia  o(  iheoueWu  and  tUe  othpc 
taBsnto.  The  Uw  ihciEefore  annexed  this  right  of  coinmoB,  u  ioBopan' 
Viy  incident  to  the  gnuif  of  the  Unde  ;  «nd  this  was  the  original  of  com  . 
Hwn  af^sndani :  which  olriaine  in  Swaden,  uid  the  other  nonhem  king' 
doms,  much  in  ^e  aame  maDiter  as  in  England  (J).  (  Cim^pt?*.  tfpvrtmn/, 
Mweth  from  DO  conn>aiioii  of  tenure,  nor  fronj  any  abMiliiie  ««ct»»BUX::  but 
■H«y  tw.annp^iljfi  Uutds  la  Other  lordahijfM  (e),  or  ex^epj  t«_  other  beutv, 
befidea  Buch  aTare  geiieiatly  commonable  j«e  ti0|j8.  BOatsi  or  the  lilu, 
which  neither  plougli'noT  wanuro  the  gritund.  f  This  not  arising  from  viy 
Batoral  prepciety  er  n^i^^E^ljr^.Iike  commoji  ajjpenclan^  is  iherslofe  not  of 
general  n ah t ;  put,  can  only  be  claimed  by  immemorial  usage  sad  pre- 
weUftMaJlj  ),  wbicii  iHe  Ja v  «steeij)i  sufficictU  proof  of  »  special  gfai^  or 
^CMMneitt  for  this  purpose  (2i).  f  QommoJi  btrause  of  viefrtff^gi  nejg))- 
tiiBrhood,  ie  wbeirfeitift  iHiifttiiliRDULfiC  'V?  mwrrsbi|i»,.wiuch  1<£.  C0Dli(lljH>|f 
10  each  other,  Kave  uquilly  inlfiiajmmoneil.wilh  one  anolher  j'Jlhe^ beasts 
nf  Ihft  ojifl  stra-yituT  mutMily  into  the  <tthe£'B  fifiUa,  without  ftpj  molestS' 
iioh  froni  eithau  J7"^  '^  indeed  only  a  permissiTc  right,  inten^fid  U>  e^- 
cus*  -witat  itk  .elijfitSees  is  a  (ree^pesa  ip  both,  u'd  to  prerent  a  ntiiltiplicitf 
it  tUU .' '  ,anil  therofare  either  lownilug  majr  eDG)pse_and  bar  out  the  other. 


apy  pywoq  yf  opc  tffyn  a  riglrt  In  put  his  beasts  origin  ally*  into  [  *34  ] 
tfae  others  common  i  h3ii_flJ^^^aci'pe,&n!riW^^jiiiA^ 
ieWca^-lhelaw^  v\\l^  _al-4hfl  treapass  1[^)  (33).tCan!nioii  ingrMa,_ot  sf 
iVKObii-SU^a^.te  neither  Afpenifant  nor  appurtenant  to  lan^bul  is  an- 
tteljEed  to  a  mari'sj^raon  ;  be  in^  granted  tohim  anJliis  TlcIta^By'iIeeS';^ 
or  it  may  be  daimeS'hy  prescriptive  light,  as  by  a  parson  of  a  church,  «r 
the  like  corporation  sole.  This  is  a  separate  inheritance,  entirely  distinct 
f(«m  kny  lauded  property,  and  may  bo  vested  in  one  who  ba»  not  a  foot  of 
(MHirid  in  the  manor  (23). 

1*  SBntib.  *.>"  Svdw-,  I.  l,e, ».  '  (/)  Co.  IJtI.  til,  IH. 

(>i  Cn.  Car.  *«.    I  Jon.  tK.  (,)  IbW.  IM. 

(31)  In  !  Wood'lu.  T9.  Ihii  iJcscripliaD  u  Ihij  ue  Dot  like  caaUBpa  of  oMtun,  Tor  timf 

I  deflnilian  nf  tRc  right  of  oaBimon  par  cauM  are  rnn?ered  hj  Uus  ^nd  nU«»,  wid  muH 

dc  Ticiruge  ii  oSitcled  1o  mi  bein|  n  deicrip.  be  deviicd  »ccordiin  W  ih«  UMaU  a!  fn^ul* 

t>Teenmpl«  at  illuiiration  nthrr  thaa  ■  dsS-  Ths  owson  of  them  htrt  ■Jnial  poMMUOA 

■iiion.    The  lonis  of  the  contiguoui  rninan  «nd  ■  geieial  inbcriiiiDce.    The;  uia  aa  i|^ 

BMy  encloH  Ihn  ■djscent  wuie.    4  Co.  38.  lereii  in  ibe  wil  itself,  uid  s  eMlU.<Ua  u  a 

C.   Co.  Liu.  ISt.  t.    ?  Hod.  105.    But  ifu  tcDament  oiihin  tin  13  Si.  14  Cu.  U-  o.  13. 

open  paunite  be  left  ti«l»ecii  th«  two  cob-  for  Ibe  purpose  of  saiDinf  »  uUlemeBl.      1 

mom  lufficienl  for  «n  highmr,  iben  u  tbe  T.  H.  137.    An  ejicLnient  will  lie  for  n  ind 

■epinikin  wu  not  enniptele  eo  u  to  piB7ent  nto  in  Suflblk.  (niinifjiinE  lind  uii  coaatat, 

tbteinlermmatnyin;  ftom  one  w  ih«  otbu  br  one    beui)  2  Sin.   1804;   ud  h  for  ■ 

brmeiniDf  the  highwar.  th#  comnonbrTi-  Battla-gale.    ZT.K.4S2.    aSii;a.]804.    Bw 

einap  mill  cominue..    13  East.  348.    In  caw  T.   Haidw,  167.     Sel.  N.  P.  S^nwat,  4- 

ofopen  netd  Und>,lheownsri)f  inrparticulaT  sole  8. 

■pot.  owj  liy  cminm  exclude  Ibe  olber  from        If  k.  and  all  thoa*  whoaa  e^-*-  k.  hu  In 

DgbtoTputure  there  by  enclosing hia  own lai>|L  tin  oauur  of  P,  have  iiai  from 

3Wi|i.3C9.  -  rial  a  buld.couiaa,  ih^tii.  caiu 


(8)  Levanej  and  coflchancjr  ii  not  eaaeti-    for  taj  number,  of 
till  S Taunt. 844. -     -  -- 


of  putui* 
eding  300, 

_.„_.    ... ,  — field  M  jipt'UilenMl  10  ibe  moor, 

—  u.r  (,„„g  ur.  i-uhcad  ofratLleonacom-  he  may  grant  ouer  lo  another  ihii  fold*ouBe 
nse,'  ia  a  ten>mrnl  within  the  ftalute  13  it  nii  ao  make  it  in  gnai,  beoauH  iba  Domioua 
t4  Car.  It.,  and  a  pmiipe  wilt  lie  for  il ;  aod  ia  for  a  ceruin  number  and  by  the  preaoriii 
iherafofo  a  por«on  rmting  luch  a  (ight  of  the  4fiip  the  iheep  are  Mt  lo  be  Isnil  aad  MMob 
mBiia|yalue^nOi.thetel)y(aina»ieltIon.ent.  ut on  ibe  manor.  I  AoL  Ab.KB.  pl.3  Cip 
rr.R.B7l.  !  N-,!.  P.  L.  cIl  23.  a.  2.  AiJo  Car.  432.  Sit  W.  Joaw.  375. 
tinfi.ial«ii("hiob  np  eoowion  (q  iba  uoitb)        (23)  Coo 
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n  THE  RIGHTS 

All  these  spscieaj  of  paatai^e  oomraon,  nay  be  and  oBiiall}'  ue  luait* 
m1  u  lo  number  and  time  ;  but  there  ai«  also  cofmnons  witkout  Himt,  u4 
wbich  laat  all  tbe  year  (34).  By  tbe  rtatute  of  MertOD,  bowevei,  and  otbar 
mbtequent  atatutea  (A),  the  lord  of  a  mancv  may  enclose  so  much  of  dts 
vute  M  he  pleaaes  for  till^e  or  woodgraund,  provided  he  leaves  comaM 
■sScient  for  a&cfa  as  are  «ntiued  thereto.  This  enclosure,  when  Jnsti&able, 
is  called  in  law,  "■'approving;"  an  ancient  expresuon  signifying  tbe  muM 
as  "  improTing"  (t)  ('^S).  The  |md  hath  ttie  sole  interest  in  the  soi] ;  btf 
the.  interest  of  the  lotd  and  cominoner,  in  the  common,  are  looked  upon  in 
Ifw  u  imilual.  'Hiey  may  both  bring  actions  for  'damage  done,  either 
■gaiMt  strangers,  or  each  other ;  tbe  lord  for  the  poblic  injury,  and  each 
commoner  for  his  printe  damage  (A). 

r  2,3.  Common  of  jnww^  is  alibfiBy.  of. fishing  jii,ag2^fiEJQ55'»** 
ter;  as  common  of Tur&rjr  is  ft  liberjy  of  ijiggiiig. turf  upon  airadiei^ 
ground  {I)  (26)^   There  is  also  a  common  of  dig^ng  for  coals,  nmerah, 

.    (WMHs».llLc.4.    W  Owt.  It.  s.  M.  utl  II        (UBR^hUt. 

0«a.  II.  e.4l.  ID  Co.  LiiL.  IB. 

«|llllIt.4T<.  ^ 

m«i  lor  ihal«ini*oftbemancK,bMi«l 
Twiie.wiihouccoiiMiitorhomaga.  ISluk. 
uncy,  Hineiiinei  iBrmea  rDrainon  jrirnoui  jua.  3  T,  R.  445. 
kUmlwr.  Willci,  333.  By  coamon  wkbout  It  mtrmed  is  hm  bMH  gnwnllr  airfw 
numlier.  ii  nol  neuit  coniinon  Tor  any  num-  uood  thai  the  lord  rjMJd  nut  ■fpfon,  wltm 
bat  of  beuu  nhich  ihe  cannnnnRr  thiU  ihink  ihe  oominonen  hod  a  righi  o(  lurbiry.  piaoarj, 
Gl  to  pul  into  iha  commun,  but  it  it  hmitad  (a  of 'digging  laDd,  ar  of  taking  my  luecie*  of 
luiDun  comnunable  caiilg  Imnu  amd  ehcA-  ■Manranptn  ifae  ainimon.  iT.R.ifOL  But 
■V  upno  hit  lund  {bj  which  ia  lo  b«  under-  it  i)  now  decided  apeaibly  lo  the  gemi^ 
atood  aa  many  cattle  aa  the  pmducs  oT  Iha  prinoiplea  of  iho  (ubjoct.  ihal  where  ihe  la 
land  of  tha  oommonBr  in  tim  amnmer  ■nd  au.  Hunt*  hair  luch  riinia  ihey  will  not  hindai 
L ,   __._..._    :_  .i_  ...; ,1^  ^^  fror       -    ■  ^  ■  ■ 


■•  ua)' bt,  Iben  bring  in  at...  ,    _.    ._  ..     .^-.. -, — 

n  in  othen,  it  ii  thercfiire  called  crnnmon    auch  encluauM  the 
bout  numbet,  a>  coDtriuliMinKUlah«<l 


rber    of  Tiulun,  if  iiiflicient  be  left,  fai  Ihii  ia  ■ 
lora     rifht  qnile  diaiinct  fnun  ihe  oihan ;  but  if  by 


Bnwnl.  tOI.      1  Yrot.  M.     i  T.  R.  48. 


.  ihen  the  lord  cannot  justifT  Iha  aiK 
tt  in  prBju^ics  of  Iheae  riihu.     S  T. 

-..        .--       -      —    --      - -      --     Wil[ea,S7.     The  right  of  ths  o<». 

Bar.  &  Aid.  706.  Rogeia  v.  Benalead,  Selw,  monert  lo  ihe  paitunge  miiy  be  tuliwnrwal 
■V\.  Pri.  tit.  OnmiBon.)     Thenfof*  a  plea,  pre-    to  the  riiht  of  ihs  Inrd ;  for  if  the  Inn)  haa  isi- 

wilhoui  aijinr  bmanl  aad    the  comiaon  wilhoul  any  regxid  In  ihe  eiioal 


..      .  _         ._      .. .3.343.     For    of  tbe  hcHuge,  t.  _   

•hall  ba  intended  csmnun  without  number,    auch  acta  is  eridence  that  the  lard  reatrrwd 
■amJing  lo  the  atrict  impurt  of  the  irorda,    that  ri^l 


Ibrlher*  right  of  pantunue  to  iha  roRimoiiera.     5  T 

.    .      .  tiaidEbr  R.41I.     U  w  toidofa  isanor  plnnt  trrea  opua 

oaitla  Inunt  and  cauchnnt.     1  Sol.  Abr.  396.  ■  eommon,  a  comnwuer  has  no  right  to  eat 

>pl.  3.     Hard.llT.nS.      a8aund.34S.Bota  them  duwn.     His  nmedr  ia  only  by  an  aotioai. 

^I>.     B  Torm.  Rep.  396.     Fran  hance  it  fbl-  fiT.R.1B3. 

lo*i,  thai  whai«  the  eomtDon  ia  limilMl  to*  (SG)  Common  of  luriiWT  can   only  hn  ap. 

Wftain  nuBber.  it  ii  not  nHwaaarr  to   arer  pendant,  or  appurtenanl,  lo   a  hoMc.  not  to 

ibM  they  wen  (mwK  aiv<  etmekaiU.  I  Rol.  landa;  {Tynngkam'i  caM,  4  Rpp.  37):   and 

Abr.  401.  |jl.  3.     Cm.  Jae.  E7.     E  Hod.  185.     1  the  Mrf  cut  far  fuel  mual  be  burned  in  tba 

l«rd  Rnjrn.  raS;  benauae  it  i*  no  preiudise  eommoner't  bouia;  {Dtvi  md  Ckapirr  of  Oii 

to  Ihe  owner  of  ths  aoil.  aa  tha  number  ia  a*-  r.  tVorrn,  3  Alk.  189} :  not  sold.     (  faJa/m* 

^tnained.  t.  Pnn,,.  Say.  MS).     So.  it  ■eema.au  Mt^ti 

(S4)  Tha  notion  of  ihia  apeeics  of  coanDon  euMnoi  fni  the  lenanta  of  a  manor  lo  be  enb 

■a  eiplodcd  :  ■  right  of  common  without  stint  lied  to  cut  and  cmirj  m.wiiy  fmtn  Ihe  wastea 

rannol  eiial  in  law.     Bennat  i.  ReeTa,  Wil-  therein  an  indafintte  qnaniitii  of  turf,  ai>er*4 

Ua,  331.     8  T,  R.  SM.  wiih  gnu,  fit  for  the  paalnie  of  catlle.  for  tb* 

136)  Sea  Con.  Dig,  Common ;  Selw.  N.  P,  .  puipoie  of  making  and  repairing  grua  plow 

VommOB.     An^  peraon.  who  iaaeiaed  in  fee  of  m  ihair  nrdena,  or  other  unprnieCDeni*  aad 

CR  ofa  waate.  may  approre,  beside*  iba  lord  npairs  of  their  eiwtomair  tonemenia.  caaaiM 
lhaflMMr,p<»ndadbalBa<asaaaCoia)i^af    beaappomd  ( WKaaa t.  TTMra, T EaM.  IIT> 

ll,g,™T:C00glc 


oF-nuNos.  m 

«iaiiaa^  uid  the  Um.  All  Hieme  bm  s  nmnUuice  to  GonnnMi  of  pstmc 
in  muiy  respecii :  riiOBgh  in  one  point  they  ko  much  Auther ;  ooanma 
of  pasture  being  only  «  right  of  feeding  on  (he  herbage  and  vestuie  of  the 
■oil,  which  renews  uiniMUy  ;  but  comnK«  of  tmbary,«Dd  tboae  afon- 
mentioiieflj  ue  a  right  of  carrying  awiy  the  ferym>il  itself. 
C  **  ^'""IIMMl  tf  ""■"^Fil'*  or  eiCcmvieri  (27)j_^ih«i  is,  ntcestanft  [  'SB  J 
{(nm  ejtoftr,  to  f urn wi),  is  stiberiy  of  tolungneceasarv  wood,  for  .  , 
tfience  or  inroit^rVbj  a  ^^e  or  [SRhTfiqm'pff.ahw^  .V^!" 

SajHin  worJ,  gbte,'tt  iwed  t'y  us  as  ^n'onymous  a>  diel^encli  tutovett: 
KBA  tfterehmi  botae^ootgig'a  "siifticient'aJTbwaoce  of  woodT^  ^SS^l^i  •*■■  '* 
nurn  H^the  houaellwhich  latter  U  sometimes  called  fire-tote:  plough-bole 
and  cart-bot«  are  wood  to  be  employed  in  malting  and  repairing  all  inatru- 
ments  of  buabendry  ;  and  hay-bole,  or  hedge-bote,  is  wood  for  repairing 
of  hay,  hedges,  or  fences.  /These  botea  or  esioveia  muet  be  reaaooable  \ 
euM  ;  and  snch  any  tenant  or  feaaee  may  take  off'  the  land  let  or  (femiaed  j 
/to  him,  without  waiting  for  any  leave,  aaaignment,  or  appointment  of  the/ 
Vleseor,  unless  he  be  restrained  by  special  covenant  to  (be  contrary  (ffl)J 
f  Thnt  several  species  of  commons  do  all  originally  result  from  the  same 
neceeai^  as  cammon  of  pasture  \  via.  for  the  maintenance  and  carrying  on 
of  husbsndiv  ;jcoRnnon  of  piscary  being  given  for  the  anstenance  of  the 
tenant's  family  ;  common  of  turbary  and  fire-bole  for  his  fuel ;  and  houae- 
bote,  plough-bote,  cait-bote,  and  hedge-bote,  few  repairing  h^  house,  hia 
instruments  of  tillage,  and  the  necessary  fenceaofhis  grounds. 
f  IV.  A  fourth  species  of  jiicorpqreal  hsrcdll amenta  is  that  of  wavt ;  er 
he  right  of  going  over  another  roan's  groirndtSS).     1  speak  not  here  ol 

{m)  Co.  UtI.  41. 

(27)  TfasIkwitTwIiielisnrTWunt  for  lite,  (AttHt  *.  Jtf^wnl.  Cn.  Elii.  890.  Prmfrwl 
ar  jpe*n,  liu.  of  Oosunan  right,  M  uka  iwcn-  v.  Aitn/i,  1  Suind.Sta.  Ihugtut  t,  A'nW*!, 
mniMoraniiiihB  linh  whicb  hr  bpW*  Un    Cro  Ju.  aee;  S.  C.  Y«li.  IST ;  «V    '-  "- 

•f  tlia  trai  b«Aa,  witk  nignX  of  eannnan  of    Onim  rirhi 

HMven.     Yrt  ther  apiHrto  b«  Mvniliilty     lind,  imlk  .  , 

dlAml.     T)w  pridtcg*  of  lb*  l*<wnt  far  life     It  ii  Inn,  ihii  m  trnfit  oopjhol 


the  diminotKHi  tietwcen  the  w 
ths  wood  growing  on  (vrlaii 
Yet  ther  apiievta  tM  eaentiilhr     lind,  indk  right  of  nniiam  of  filnTcn  1111)7] 


■r^nni*  ■■  eidiiuee  privilege,  not  >  coo-    tenant,  iwl  t)ui  oi  ... 

iHintto  nght.     Rifht  of  eannnou  of  tiutten     nitit  of  ewnmon  of  pneton.  or  ettovers,  Cr 

•eeow  piniierly  la  siea,  *  tifbi  appendant  or  ether  rrolh  in  the  land  of  the  lord  of  ihe  nM- 
'  appuiteniuit  le  a  meHaage  or  teneiDent,  to  be  dot  ;  tnt  Iben,  ihe  lord  at  1ml  moat  purtiei- 
'  vieniiaed  in  laikda  not  occopied  liT  the  bolder  .  pale  in  the  right ;  if  The  tenant  enjoyed  the 

af  Ur  teaeneiit.     8<rah  ■  n^t  aui<r  either  be     right  aolely,    HTenillT,    and   eicluBlrelT,  it 


i  1.  81  tn.  Cro.     language,  to  diacorer  in  mrh  a  righl  on  j  lom- 
[nM  be  made  to    monsMe  quahtiea.     {J^bufm  and  CrxlurmVi 


imc  Sft).     And  Iboogh  the  gnM  b< 

■niodiridBa],  forlbenapBTaofhiabaw.tbe  ok,  4  Rep.  33.     JVirtAT.  Cm,  Vaugh.356). 

.  riabi  i*  not  >  penoml  one.  but  ippDrlaBant  (28)  Aa  to  AirADa*a  in  geneint,  tte  Cobl 

iDlhebooee.     {DimH  mud  ChMtr  ^  tVind-  Dig.  lit.  Chtnin  ;  Bee.  Ab.  Hiiho'iiyi ;  Biim 

tm'iam.iRef.ii.     Sir  U-mrY KtwUTt  out,  J.' Highnya;  Salw.  N.  P.  Trenpaiis,  it,  T; 

Plriwd.aei).     Such  a  giant  i*  not  deXroyed  Saundeta  bf  Pfitteraon,  indcf,  Wayi,  Bate. 

by  any  uluratian  of  the  hoaaa  to  wbieh  tlie  man's   Turnpike  Acta;  3  CThiliy'a  Crim.  1.  . 

eaiinm  bi«  ipporleunl,  but  it  mn;  he  raa.  MS  to  6ISS.      A  highway  may  he  Rremed  hy 

niihin  the  Umiu  originally  intciKled,  the  oimer  In  fee  dedicating  it  to  tbe  poblk, 


.  ■  ,.     Iter  than     perfect  Ihe  right,     II  EnM,  376.     1  Ciimpb 

Ihu  eoMemphlMl  vkcs  tbe  grant  waa  nwle,    900,     4  Canipb.  IS.     S  Tna 


s  of  aatoTan  gi«ater  than     perfect  Ihe 

.L  __  .,. ^  ^^  nwle,    aOO,     4  Cam 

by  Piuenoi     .   . 
Tan  of  wood    of  >  bar  or  fence.  ii 


4tlep.aT).^  ^  _     fy  Pauemon.  n5.e._n,  e._  _B«Itbeereeii<n 


ke  grmHiM,  to  he  taken  is  »  eeittro  wood,  the  ao  aa  lo  prerent  a  ihorou^fiire.  althoogh  il 

emetaf  whicfa  Rota  down  ioaa  of  tlM  wood,  nay  haxlieen  Lnaekrildawn,  rehata  the  pre- 

;ae   pastaa   •■anat  take  the  wood  ao  oM;  (UBption  and  negative*  the  dedieatton.     1^ 

•«■  il  Ibh  *tiale  be  evtdnwa,  be  haa  no  rt-  ihid.     And  a  atreei  made  or  ])emiiftrd  bj* 

— Jjl  hi  aa  — IMiirfuwiiaal  in  iBllia  aaaii  Maaat,  eten  for  ■inaty'OnK  raan,  itair  te 


u,g-,-ccT:C00glc 


W  TBS  RIGHTS 

IWkng'l  highw«j«,  wfakli  le«d  ftom  Mm  to  towo  ;  «iryel«f  mommb 
■»»7»,  liwUi^  frem  k  village  iate  Ae  fi^t ;  but  of  privMa  w»y»,  in  wUdi 

Mnadnbr  ib*DWB*riaba,  Mthiat»'-  "^    S Sio^  US,  tlS. •.     BMaflnxMfp 

■ion  or  the  lann.      6  Str.  Jt  AU.  4JL      In  or  a(htr««aint  W  b«a  biiumIhI  kf 

cMa  of  ■  public  w(T,  iDf  psrton  nbo  tsi  unity  of  icttin,  ■  d«i«  or  [Tmnt  at  pimue* 

land  lAmviltatelT  w^oiniDg,  mij'   omLv    «a  iritfilhe  ippQi^nnncF*  "^^  nM  ptwt  the  old 

openiag  Uuvugh  bn  tcnoa  into  tlwnad  m  vfj  tnj,  ite.  «  trilB  ■  Mw  ono.     1  B.  4t  P. 

pim  of  it,  but  in  ■  pritmM  raid  the  party  en-  371 ,     1  Taunt.  t03.     Aitu  tweotj  jrean'  «■- 

lltlad  lo  ui«  U  must  ^i  io  it  the  uiud  path,  ihtemijpuid  uar  of  ■  way,  and  no  eridcoea 

■—'"'' ' —    ■  -- ■  » •   '••                      .  aypturing  lo  ahwir ihat  k  mttrnm^  'bj  laaira  ^ 

in    faXMr,  or  andai ■ — "■'  -' — — '  *'— 

annblea  mngiitmaa  u>  divert  an  old  mad  so  jury  mur  preaDa 

■a  to  iDike  it  iteim- Of  norv  eonrnocHoui  to  tb*  land  orar  wt 

ttapuklio,  it  ha*  been  bald,  Ikia  k  atw  mr  1  Baiad.  S£l.  a. 

uuat  ba  made  in  Lieu  of  the  old  one  to  be  atop-  Ibf  Hie  or  yun, 

jwd  up.     6E»rt,3B4.     S  M.  &  3.  4M.     But  lh*o»uer  ■- f" 

if  a  ae*  road  ii  tubalilttted,  partty  oier  anew  Enai,  372. 

lina  aod  iwnly  ent  aa  wieDAwied  road,  that  impUcd  gnat  ■(  k  wi 

ia  a  (ufficipoi  compHuife  with  the  act,  pn>>  the  ciie,  >ide  post. 

Ttdsd  tha  IMW  RBdcaoiej  the  pubMa  ID  the  Unitjr  of  atuat,  aa  welloflhala 

'  I  old  ona  did.    61kaat.as^  «ie  *ay  batosg*,  H  of  tbi  «(an 


IHu^.  261.     And  t^  lb*  59  Geo  ... 

a,  2.  two  or  more  Juincei  may  atop  up  and  hII  right,  because  lbs  miiuT  ri|bt  of  way,  eon- 

uy  hi(faWBT  that  aball  appaar  lo  ihem  to  be  gHia,w  sAar  uaaauiual,  batnc  Tcainf  »  iIn 

ulMMeainar]! ;  btti  tha  OM*r  lor  (hM  puiyaaa  swnaroT  Iha  anil,  aoau*  ia  Ika  Mabsr  fi^ ; 

must  be  mwle  al  a  s|>eeial  saaiions,  and  Ibat  and  it  would  be  abaui3  lur  him  ttia  haa  tlu 

fact  mud  appear  on  ihe  face  of  the  order.     3  abaolals  and  anitre  enjoyment  t^  the  aetl  la 

Bai.dtA.4U.      Ttta  Bommtaaianeta  nute  ekim,  by  pnMrifiioa,  a  i^ht  df  wi^  or  aihM 

local  enclosure  acta  geneially  haTepowar  to  aaaciaieDi  aTeriL    fli  ii  rum  Hig  niis|isiiaiiia. 

atop  up  aueh  ways  aa  Ihey  may  thiak  fit  i  bul  B.  Vin.  Ab.  EitiwiishmeBI,  C.     1  Ewi,  37T. 

«han  aush  mya  lead  in  part  thtough  oM  aa-  This  unity  of  saisiD   is   (reqaaatly    tamed 

.■iiwares,  it  seaiu  IhH  Ibey  muM  him  the  "anityaf  pnaaaaaina,"  biu  impnparlr  ao,  W- 

concurTPTiceoriwoor  more  maticea.     41  Geo.  cause  Iha  mere  cinunatance  of  the  aaoa  par- 

in.«.  109.  U.  K.S.     9  Price,  58.     Buitoa  and  aoa  being  in  Mtastnsii  of  both,  withoai  h>. 

L«an,  K.  B.  Tr.  T.  IKU.  ing  aeiied  in  fas,  will  not  ban  the  awna  «|>*- 

With  teapeei  lo  ypnol*  wajw.  aea  in  general  ration.  Tor  then  it  merely  suspanda.  and  does 

Oam    Di|.  Chimin,  D.     Bw^  Ab.  Highwan,  not  aatiMuiafa  tha  ngbt.     Thiu  if  ■  van  hath 

C    3elw.  N.  P.Tnnpaai,  iT.T.     ISMiadsia  nahi  of  ooihub  by  i '—'- j -■-- >-  - 

.bj  PaMaiaon,  323L  Bola  a.  id.  uulsK,  Way&  kw  of  tha  iaad  it 
A  private  way  may  ba  rliiiniril  by  graat,  pie- 
uription,  cuMom,  a(  Mosaaily,  (9  aipiasB 

naarraiion,  or  tnTirtiMoraBaaelDaanBel.  praeeripttua,  lat  >W  aaspaaaami  area  bm  l»*ia 

By  (rant,  a*  if  A.nBt4bat  B.  shall  hsTa  a  posaaaaias,  aad  not  la  the  right,  and  Iha  inka 

my  Inin  1>  is  H.  Ihtoogh  a  aloM  beloBiiM  riUnca  of  Iha  .aaimaa  did  aiw^  lasMn. 


3.  akall  antoy  aueh  Co.  Litt.  Il-L  k  Via.  Ab.  ExttMiihaiat.  C. 

a  way  I*  ei^iiiitlent  to  a  grant.     3  Lsi.  30fi.  pL  SI.     Than  k  howawi  a  iiiliaaliaa  b- 

Coo.  Dig.  Chimin,  D.  3.     do  ir  A.  aaised  of  iwen  ligtea  which  ai*  of  «wiiy.  awl  ibaa 

two  aorea.  10  wbioh  a  way  u  appurMnani,  which  sn  nanly  by  way  af  eaaanant;  iha 

granla  one  acn  with  all  ways,  itc  the  way  fimat  ■••  bM  daatdn*' t^  aaity  of  aHBin,'aa 

•hall  be  gnolsd.     S  Hud.  1.     Flawd.  ITS.     I  a  na*  la  a  ehan*  cr  mailiel,  1  iUL  Ak  Bk 

B.  &  P.  US.     So  if  a  WH  ba  appuMcMM  lo  linfUHhuiant.  tM.  k  1.  Popk  113.     a  Baku 

land,  by  a  lease  of-the  land,  Ihe  way  paasas  to  34a  Noy,  M.  or  a  <iM«»  cavkd  rhwagh  W 

tha  lessee  withoul  an  aipi«a  grant.      Cro.  adjainiiw  taaeaiaM,  Ii  H.  T.  35.  or  a  •atar 

Jae.  190.     So  if  a  mat)  seised  of  cloaeB.  and  eoune    raimiac  ovor   Iha   aiinsaang   kada, 

oloie  W.  uacs  a  way  through  W.w  B,.  shI  Poah.  ICG.  Ukh.  US.     I  Bulal.  MO.    fain. 

aTtarwantg  coiiiaya  B.  with  all  ways.  fat.  this  44S ;  awKher  reawm  aaiif  lad  ii  haaaaaa  ii 

«ay  [hmugh  W.  shall  paaa  lo  the  grantee.     6  haih  its  beioa  hot  InjneacnfSion.  bu  ai  «ia 

Hod,  n.     And  though  DO  way  or  oihei  amM-  nalant.      1  Baa.  A  P.  374.  B.  a.  Fi*  Ak  Ei- 

iiwnl  jminstriiUnesasBbaijtanlaKlDrwhieh  lingunhBant,  C.     When  then  ia  1— aa  Id 

IbDniiiKinily  oraeiaia,|Fellfaleaaar  hariag  appreband  tbat   it  way  appear  In  Tidaawr. 

ia  oocupkion  daniaaa  ptoniaea  nkg  mt  tha  rain  sf  It  ii  head  Ihe  TiMt,  a  «ai*y 

..—J .___., —  ofaaisiawhiaSwairid  datet  ih>  timim  «f  « 

way,  &a.  hy  praseriplion.  It  is  than  tdmabka 
!_:_  .1 ^  and  plead  ilhy  «t^  of  — " 


_, juscall  them  aa  spinirtBianl     3    <aa  of  tha  kod  W  vyiji  ih 

TwoL  34,     isSaal,  UB.  8.  P.     1  B.  Jl  P.    W  iIm  l^d  nwi  tihirt  it 


■  piUwihr  ma  itny  ^v«  «b  intaiiMt  amd  ■  dghl,  &aa|^  analkqi  li» 
owner  af  th*  soil.  [  Tto   May  bo  gnated  gk  s  apecnl  p«iiiu»uin  j  M 


t«iulrrcv<fcefan**tra«pMS,a»dlapla^     lw*a,faBBtiBW  wnitingaal,  had  •  SMriagi 

oruiolbrr.     A 

Dt  pfvpvr  lo  ]■]'  ihe  ntj 
......     ^,     irnionl.     Il  IB  oihernU* 

nMV^  H  Waj  hj  nnt,  It    of  h  cammoa,  foi  that  in  an  intcteM,  unit  mijr 


da  finAMUs  oaM  froaoMB  M  lb*  Mli«(.ldr    wir,  font-w»^,  Ao.  Iivoi  (he  u 
it  nil  mil  iiil&i  In  plufl  ihr  iiif  pfurit  irint     higliwiT,    '  .1     ■      . 

wilLiHl  ■Uiiag  the  (bti  ud  numi  of  tha     riglii  of  ■ 


vWplMi,3CkiIt)rfiBPl.  4*d.ll23.  H^PpeiuUnlDTidi 

-■--    -■     '  -  —  iij  f/»nl,  U  ofucominon,  fcilh.  .      ,  _, 

.._  „...]«  of  ■  Irm  b«ef  HTsnt  Htim,*ppiutnUBit.iFpiB<iBt, 

MdMBKcnMBlmg  Im  Ike  rufpoMofcarrT-  w  in  nou;  but  k  wav  cuwii  beu.   .Y«lt. 

«(  MaU,  the  (notM  bu  a  ri^L  to  lay  a  ISO.     1   Buht.  «T.      Allcf  in(  ■  aciain  in  A* 

fnaied  saggon  way.  and  andecagniil  or  a  virtuaUy  iachidei  an  occupalion.  anhaa  tb* 

my  fnai  A.  i>,  Ihnagb,  ind  bImw  a  partioa-,  eonlni^  bt  akcwn ;  and  iMrrlore,  whan  llt» 

lai  «v,tb»  gnuMa  ia  uotjualifiatl  in  auJuaa  owoer  m  fn  pieaciibaa.  he  need  onljr  alien 

■  in?rrae  road  acroaa  the  lame,  1  Term  SI  Out  he  ou  aeined.  vrthoul  Mating  [hat  b* 

WO ;  aad  nndtr  *  gnUn  to  B.  tke  ocuupier  of  WM  pawwied.     4  II,  dt  S.  3(K.     IB  li^aMr 

a  haaa4  •f  «  libaitjr  M  oaa  adinining  taad,  ai  343.     A  paiwa  win  ii  a  paniGUlu-  tenant.  H 

atmMearriaie  way,  uitk  alTnthtr  Libaitiei.  leoagt  for  yean  undei  a  pennn  who  iaealj 

powrn,  and  aDIhoriliei,  incident  or  apiinrte-  lied  to  a  iray  b^  preicn^jimn.  nHai.  in  pleaA- 

■ant,  tieedflil  or  Beoeeaaiy,  to  liw  erqojnnl  iagi  ael  forth  the  eaaiLB  in  faai  the  praaL'ii^ 

rf  iJm  way,  Il  was  held  Ihat  B.  had  «  [i|U  10  i>—  — '  •'>-  ■>-■"—  *■""•  <>-  >-r..ni  .^  c— 

—  a  Oag^toneor  ■■■■-'  -■■  '-  ' -'  -  ■"-'■■ 


■■i-nty  wn  unjaiamipled 

the  I 

....... l« 

•lip  of  land.   1   Taunt.  iQi. 


ting  on  a  r«d  of  hia  owp  >0J1.  and  ia  pari*  rl^t.  and  ahnuld  lie  so  pleaded ;   thoagh  if 

•Mt  •••  a  ■ariQw  ihp  of  land  iaicrteaiag,  there  be  iCiixia  to  ipiirehand  ibii  ihun  lu* 

the  grantee  haa  a  right  10  coine  out  into  Ui*  Iwen  a  unity  of  aeiun.  lliBn  m  plea  d(  oa^  bjt 

nadoter  thii  ilip  of  land.   1   Taunt.  iQi.  gram  ihould  be  added.     1  Safud.  333.  >. 


JTWhiohlW 

_ ,  ,         o  led  and  which  adjoina  D.,  ««•  Jot- 

aiber  cliiaea  adjoiuing.  he  cannot  extend  the  aieil)^  poaaeaaed  by  the  owner  or  A,,  and  waa 

«a;  10  liwM  cluea.      1  Rol.  3S1.  1.  30.     I  bf  him  eonrejed  Fn  Tee  to  anetber  pMiOB 

Udii.  i>a     The  rifht  to  repaic  a  way  by  giant  iiiihoHt  reierrmg  The  rijdil  nf  way,  fnr  llm*. 

ia  IB  iarident,  1  Baund.  323,  333.  a.  n,  3.     Z  by  it  appean  that  thapreioriptire  nghior*^ 

Bauad.  114.  a.     3  New.  R.  lOO;   but  if  the  doe*  noi.u  elattned.  eiiendunio  D..bulatapa 

giuiicf  be  baiind  lo  repair  by  eipicaa  Ripula-  ahort  at  C,  1  Eaat,  377 ;  but  if  the  daim  bad 

lion,  he  may  be  mied    for  Ihe   neglect.      1  been  for  a  ureiFriplive  war  oier  the  etoM  l9- 

Sauod.  322.  •.Con,   Dig.  Chimin,  D.e.     A  vordf  D.  it  wuutdhaTe  lufficed.  Id.ibid.     8a 

perda  iuring  a  private  war  over  the  land  of  where  in  tmpaa*  the  defendant  preanriliad  hr 

aaoiher.  cannot,  when  ihe  way  hai  Uccnme  a  way  Ireta  hia  own  eW  nier  1)^  Iocdb  bt 

juetihr  grang  on  the^  adjoining  l»ul,  alTbough  holdan  ihal  luch  plea  wu  (uttained,  ibovfb 

tachUnd,  loaether  with  that  erer  "hich  the  il  appeaiedtftat  one  oul  of  aeTeral  Intarreniag 

way  paaaeB,Twth  belong  to  the  gnnior  of  Ihe  eloaea,  waa  in  poaeeaaian  of  the  defandaM 

way.  anleaa  Ihe  owner  nf  Ihe  land  wai  by  »■  himtelf ;  for  Ihe  paity  had  a  right  toM  Ik* 

pr«i  eantracl  bound  to  lepair  the  way  and  whole  length  of  way.  and  Ihe  preeeripnoaM 

aetlccied  lo  do  eo,      Highwayi  are  goremed  and  iinio  waa  piot^.    Jaekaoa  y.  ShilliM,  I 

byadiffcreDiprinoiplei  ihey  arofor  thepiih-  Eaat.SSl.2.    Palm, 38a   ^RaLlLSM.    Bm, 

lie  aenice,  and  if  iJie  uaual  track  i>  inipaaia-  Ab.  Hijhwayi,  C.     A  penmn  may  pmsriba 

hie.  it  ia   for  Ihe  general  good   that  people  for  a  piiTala  way  in  the  lanw  tjae  H  •  puMia 

•hnuld  be  eniiiled  u>  pan  on  another  line.  wiiy.     BEan,  4.6.     Noy,  6. 

Tiylw  T.  Whiiehaad,   Do.!!!.  744.     4  M.  it  The  prracrip'ion  mutt  be  for  a  way,  aad 

6,  387.     But  if  Ihe  owner  of  a  cloae  obairuol  nnt  a  paaaaga.  which  m  properly  oter  «aU< 

•r  jdoagh  up  the  way,  and  eipecially  if  he  tet  and  not  land,  and  a  party  ought  lo  ob*a>*« 

on  a  acw  one,  the  penion  i^uiitled  to  ihe  way  the  uanal  worda,  and  Uvwe  which  are  knoWB 

HD  •'•s  lie  new  naa  until  Iha  old  one  J*  re-  in  Ihe  lav  aa  a  prtacriplion  and  tHnga  for  ■ 

bu  »  longer.     Yelr.   Ml.     WiUea,  way,  and  not  fornpaaaage.     YoIt,  TCX     h 


IB  Mirc  properly  a  way  by  mMK.     A  way  by  be  Miled.  Yelr.  IBt.  though  it  ia  otbanniM  in 

ffeaeripiiaa  ia  whsp  a  pcnon,  who  is  aeiaed  plaading  highways,     1  Uen.  B.  3U. 
Ufsaof  aaaaauage  or  cloae,  elaima  Ibat  he         ttis  beiui  lolay  Ihapreacripiioa  ansa  oalj 

«il  M  (iaae  wAoM  MMlf  it  U<A  «  tk(  BOM.  to  B  Hst  tba  taopav  oaaiplaiDad  a£  bt  lb* 
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»  TBX  BIGHTS 

^«.  ika  ownM  <^  die  lud  gramta  .tlljmalhefL^ttJilitftx.4^.  fMUB^  mm 
Ijia  ^unds,  to  go  to  church,  to  nvket,  or.  ibe  like  :  in  whi<ji  c—a  (W 
gift  or  grant  is  particular,  and  confined' to  the  grantee  flg^j"  it  die*  with 
th«  person  ;  and^  if  the  gruUoe  learaa  the^  couotry,  he  cwiiiot  juwjji 
'"'-'Vm  his  right  TO' any  uAeriTiBr  caf'he  justily  t*hn^  iwHMMt 
[•36]  'pei^ri  m  his  company'^./  X'vfay  may  be  ajMTiy'^yn;;^' 
riwi ;jBa  if  all  the  inhabitants  oTauch  a  hwiltfiM  alt  the  ewiyta 
and  occupier8~or8uch!»T3riii^5Se&  liiimeniorialjy  "vyB*  Cf™"  ■"■^i  » 
ground  for  Mich  c  pMtwdarporpOBe  :  for  this  immamoiial  uaag*  aupiKigei 
^£_  dtig;inal  grant,  #herBby  "a"  right  of  way  thua  STtj^nenant  toTfflRt~or 
l^oLisea  niay'clearIy1>e'crealed,TA"li^nof  wayjifay  alao'Siie  by jsl_and 
opt!  ration  of  law  :  for.  If*  man  gruila  meli  pTeceoT^uod  in  the  middl* 
oTTila'iielffriie  at thriBHBFTttnrTacilfy  atiaTiiiiiTregiji;^Bii^me  away  Id 
.  come  to  it;'an31  may  crbsiliia  laridfor'thitt  purpoae  wttBgut^capaaa {oX^y 
For  wlibn-rtretoriltrih  j^Ve'any  thing  to  one,  it  givethinipGeJIywhaiao- 
ever  i»  necessary'  for  enjoytng"tfie  same  {p).  By  the  law  of  the  iwelT* 
tables  at  Itom^  wliere  &  maii  had  ihe  right  of  way  over  aooiher'a  laud, 
Knd  the  road  waa  out  of  repair,  ha  who  had  the  right  of  way  might  ^ 
oTer  any  part  of  the  land  he  {leased :  which  was  the  ealabliahed  rul«  m 
piiblic  as  well  as  privat«  Ways.  And  the  law  of  Eqglsnd,  in  both  caaes, 
■eema  to  correspond  with  the  Roman  [q)  (29). 

M)  nndibw.n.  (f|i,wlR«r».n>:  IBnnmLUa.  IMov.M 

M  IW.St.  lJiia.in. 

(yl  Co.  Uit.  M.      . 

prpor  of  1  prBtoriptirg  wty'Sar  (11  purpout  If  cheoriiin  of  ■  waj'  a{  iecemnn  eumat 
will  not  iiagUile  ■  pl»  cUiminf  a  wij  onlf     mnj  lonzrr  M  tnred,  but  tha  w>)r  hi*  bcoa 

M  fuot.     FouiiuinT.Cook.S*lw.N.  P.Tm-  usrd  wi\hout  iolcmi|itioD,  il  nuM  then  b* 

pui.iT.T.      1  Cbiuj  on  PI.  4  «L  33S.     And  dnioieJ  u  >  wiy  either  lycraatMim«:ii|> 
eixknca  of  n  prMcnptiie  right  of  wij  Inr  nil     ^on.     1  Siund.  323.  l  nota  B. 
maungr  of   earriigai,  doei   nol    naceiaarilj        The  proper  mode  (irpleii4in(ii  loitatatka 

piore  ■  right  o(  wiy  Tor  all  mmoaer  of  cHitlE,  the  (naie  peraon  ■M  *eiM(l  in  fe«  tf  bixk 

ibiMigh  in  miiny  cuci  it  would  jiutifir  •  jui;  cbm  limiil  et  temel,  and  being  »  Hiked.  Im 

jflulingiL     iTnum-erg.  irinted  ana  orihem.     I  Siund.  323.  i.  Dole  B. 

A  may  by  ciujaui.— As  thu  ererf  inbibitaat     See  form,  3  Chiitj'  on  PI.  1  lES.  4th  ed. 
or  such  ■  vjU  ahkll  h»e  a  wtjoianuch  land,         It  haa  heen  coiuidered,  thai  a  waj  of  na 

•ilhef  |o  church  or  to  maifcet,  u  valid,  be-  oauii]'  it  sol  eilinruishnl  hj  nnitj  o4  agiiin. 
eauie  il  ia  liut  an  eaaarnent  and  not  a  profit.  S  TaUDt.  311.  1  Saund.  333.1;  bat  il  ha 
Cn>.  Jao.  1S3.  Cm.  Ch,.  419.  <  Ueo.  Bla.  linca  been  held,  that  nnch  a  way  ia  limited  I7 
JD3.     Bao.  Ab.  Highway*,  A.  the  DMeititj  which  creaied  it,  ind  craaei  if 

A  way  efntcrttUy.  when  the  nature  of  il  ia     at  any  (ulfflequFnl  prriod  the  [uity  aotilled  is 

anaaiilerad.  will  in  (aaai  t^  be  oothinf  elia  it  oui  apjiiouh  the  place  to  which  it  IhI  by 

lint  a  wny  iy  fronJ.     It  deriiet  itt  origin  frum  pauini  oier  bin  own  land.     HoluM*  f ■  Ooriay, 

■  grani,  feu  ibera  leeaw  to  be  do  difference  3  Bingb.  76. 

wbera  a  thing  it  granted  bj  eipraaa  wards,         A  rector  or  other  lilh*  owner  ia   Mtiited 

aad  whare  by  ^ovtiOTt  tf  Iw  it  pasa  aa  inoi-  without  eipresa  grant,  aiHl,  aa  a  matteroT  no 

dent  to  the  innt;  widiH  couTBeit  isasnecee-  ceaiity,  to  malie  uaa  of  the  load  ordinarily 

aary  to  ael  lonb  the  lille  la  «  way  of  necesaiiy  u«ed  foe  tha  uaial  uccupuioii  of  th«  close  ia 

as  il  i(  in  a  way  hy  eipieaa  grant.     3  Lutw.  which  the  lilhe  is  laken,  8  New.  R.  M& 

1487.     1  Ssund.  3iU.  a.     And  it  folloin  that  BuUt.  108  ;  buthe  aannot  JDetiff  canyiuhif 

there  cuuiot  aiiat,  in  pninl  of  law,  a  general  tithri  home  by  any. other  road,  although  Ibe 

waj  of  neceatity  without  ipecifying  the  man-  farmei  hioisclf  may  hare  used  it  fiir  the  awn 

nr  wheraby  the  land,  over  which  the  way  ia  CDnvenieiU  nctupalion  of  hii  fam.     U,  ihid. 

daioied,  became  sharged  with  the  burden.     4  1  Saund.  323.  1.  b.  323.  b.  n.  (it.     See  fern  of 

M.&a.3ST.     1  Siund.  323.  323.  a.  note  6.  plea,3  Chilty  on  PI.  t)2S. 
Whan  a  mn,  having  a  cloae  (uirannded  wiih         By  aprtii  rtnrtwiisa  a  righl  of  way  may 

his  own  tsnd.  grants  the  close  to  annlher  in  besacured.al  where  A.  graata^and  toanuther 

1m  lor  lite  or  yeata,  the  grantee  ahsll  hare  a  teaeriing  10  hiraaelf  «  way  over  incb  land 

way  to  the  dose  orer  the  grsntoi's  land,  »t  in-  Selw.  FT  P.  Tieepau,  ir.  T.     We  hiiT«  aeea 

eidenl  ui  the  grant,  lor  without  il  ha  cannot  that  the  law  in  some  cases  implies  nich  a  nt- 

dciirn  any  bentlil  froni  the  grant;  so  it  is  lerration  u  a  mailer  of  neoeasity,  siiip  3S.  n. 

where  h>  grants  the  tend  and  teaervea  (he  28.     Bui  the  right  we  are  now  apoikiiif  ol 

«to*e  to  hiiDsdf.    3  RoL  Ab,  60.  pi.  IT,  18.  may  be  resrrred  to  the  gnntor  in  iroas. 
Cm.  J.  im    Owan,  123.    S  Hod.  3.    ST.       (39)  See  last  note :  the  doti  me  of  (te 

K.  S«     WiUaa,  71, 3.  note  t,  Iwt  ■My  b*  boa,  wiUi  raspMK  lu  mr*  ti  Iw 
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aiflntf  Mtq  tfl     l"*"*   '^P  fftfifl  Mllf   T"'"l"n"— '»     lhnr..iinln  hal(.nj;nny^  HrO  alBft 

IncOnWreal   hf^ed^^ffl^i^p^j^-'   wh^llmr  piihlip,  m^   iTuTi^h  lif  mafn'nl.n^lHH  ;   y^. 

Rrivstej  as  of  Jiail ifiiij  rec.^Wfa ^  tMld .  |]) g  „ li^o .  For  b.  man  may  have  ag_ 
estate  jn  t¥em,  either  to  him  and  his  heiis,  or  fpi  lifej  or  for  a  tennofxeare' 
^r^iuillf^GA^'ure  only:  sstb  only  that  officea  of  public  trust  cftnnot"  be 

— 1  fcH  *4ennjit_xeare^  especially-  iflSey  concern  the  adminUittition 

, afc.fiaU^ft„!l?5y„^.'S''^  perhjms^vest  in  esecutors  or  adminffUT^- 

Ir].  Neidier__9ananyjfudiciaromce  he  panted  inT^versFoo  ;  because 
wugli  ibe  graaleeunay  be  able  to  performil^t  ihe'tinie  oTihe  grknr,  yet 
before  the  affite  falls  he  may  become  unable  and  insufficient;  .bjut^^Utttft 
■  '     "■  d  (j) ;  for  those  maj^  ejcgc^l^d  iy  depu- 

"  "Jw.  ViraTT?.  no'publio  office  (a  few 


J^pT    Also,  by  statute  ^  i  6  Edw.  Vir^TTT.  no  public  office  (i 
oly  excepted)  shall  be  sold,  under  pain  of  diaability  to  dispose  of 
or  hoid  it.     F'ur  the  law  preaunies  that  *he  who  buys  an  office    [  *37  ] 
will  by  bribery,  extortion,  or  other  unlawful  means,  make  his  pui- 
chaae  good,  to  Uie  manifest  detrimentof  the  public  (31). 

VlC  Uisnitiea  bear  a  near  relatloa.to  oflieea.J  Of  the  nature  of  tbeaa 
we  treate?  at  large  in  iEb  farmer  book  (t)  jTt  wiJl  therefore  be  here  auffi- 
ciant  to  mentiiw  them  «s  a  species  of  incorporeal  hereditaments,  wherein 
■  man  may  have  a  property  or  estate  (32).  / 

VII.  FtanchisMijtfBjL  seventh  speciea.  Franchise  and  libej-t^E^re  used 
ts  aynonymous  terms ;  aniTtEeTr^tlelmriioa  is^u)  a  royal  privilege,  or  branch 


of  ~Uie  king's  prerogative,  aiibsisung  in  tKe  ^ands  of  a  subject.  J  Being 
therefore  derived  from  the  crown,  Qiey  must  arise  from  the  king's  grant; 
>i  in  some  cases  may  be  held  by  prescription,  which,  as  has  been  frequent* 


ly  said,  presupposes  a  grant.'  Toe  kinds  of  them  are  various,  and  almost 
infinite :  I  will  here  briefly  touch  upon  some  of  the  principal ;  premising 
only,  ihat^they  may  be  vestod  in  either  natural  persons  or  bodies  politic  ;  ) 
(  in  one  mAi  or  in  many^  but  the  same  identical  franchise,  that  has  beftwo 
been  granted  to  one,  cannot  be  bestowed  on  another,  for  that  would  preju- 
dice the  former  grant  (w). 

T9JiBJL£i2.unty  palatine  u  a  franchisAt  vMted  in  a  nnmber^tif  .Q^i^kmui 

Mtncp.r  (d)  PJneh.  I.  IM. 

(D  11  Hap.  4.  (■)  1  RoU.  Ah.  1>1.    Kdlv.  IM. 

^ed  uceuicj.  or  u  lo  hifhwiyi,  bul  not  u  dignilj  ghould  be  itMinted  for  felDn'r,  tbe  du   ' 

to  thojp  cliimrd  hy  linnt.  nil;  would  br  nnl^  foifriLed  during  hla  KJe 

(30)  If  IKB  iiSie**  *r«  JscomiMlible,  bf  tbi  but,  kfter  hii  dcceue,  *«ild  veit  m  lbs  ptr- 
KapUoM  si'  Umi  laliar  ihs  GnL  ii  relinquiab-  iod  antiUed  to  it  pn-  fermmai  itmi.  1 6ui.  M 
ad  and  laeant,  «.an  if  ii  ibould  be  a  lupeiior  0«.  III.  c.  145).  Eran  if  >  man  ii.  Ibe  lin* 
oAm.    ST.A.8I.  afenUiloradipiitj.bntwMkclualLTpnaaen 

(31)  "Hie  49  OcD.  III.  e.  1!&  ntenda  tba  ed  of  U,  laen  wuintad  of  Ireuon,  hia  man. 
pnniiiniii  orihia  tutuieto  oihei  oRkei.  itiiTiTiDg  him,  mt^t  claiot  fmm  ihe  linL  ac- 

i3i)  Digniiica  wan  originally  sunned  ta  qiiirat,  wilhoul  being  aflecirri  bflht  attMnde' 
tbe  pdne»ion  of  eerlaiB  eaMtea  in  land,  and  of  hia  father.  1 2  Hale'i  PI.  Cr.  356).  Bat  if 
aicaled  bj  aVreal  of  thme  cMawa ;  oi  at  all     the  fmbei  waa  iu  p«aB»ioii  of  Ihe  dignilr  >1 

>.  ffWJM,   I   L.  RHjm,  13.)    And  aithough    of  blood  would  be  fatal  to  die  eiaim  of  th>  abu; 

prmnal   dialinciinnn,  Ihej  nni  atitl  rlaaaed  hein   genenl,  tbe   aitainder    for    treaaon  at 

SBder  the  head  of  teal  pniperty;  and.  ai  bar.  any  aneeilor,  it  much  wban  the  claimant  ol 

L3g  relation  In  land,  in  theorf  at  lent,  niay  mah  dignity  mi.it  ler.rt  hia  lille.  ihnugh  Iba 

ha  entailed  by  (bu  crown,  wiihin  Ihe  Matnle  penoo  altiinted  never  waa  poaaeaaed  of  th* 

dt  d*<iii;    or   limited  in  renaioiler,  to  com-  dignitr,  will  bar  such  claim.     (JZu  v.  Put- 

neaee  afier  llie  deleminiitiaD  of  a  preceding  ku^  Show.  P.  C.  1.    ItBr  rf  Faftituiz,  tn, 

eatatauilia  the  aams  dignity.    (tTnVtt—,  87.) 
T  Krp    ■«).     And  if  a  tenant  in  tail  of  ■ 

rO  >«  Hot.  a.  (T)  ai  Iba  end  cpf  Um  ToL  S.  u. 
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It  U  Wkivim  B  fraAclUse,  for  a  nomfMr'ttf  jMnons  to  be  ianiifAaEtad.,^lnd 
£jbiis(  asS  bodj' politic  I  with  h  pCnnr  to  main  tain  peme  tual  auccemwi, 
rtfd'do  olHer  oorpatate  acta:  atiS^e&ch  irtiHVIdoaT  member  of  such  c«po- 
Ation  is  aiso  said  to  har«  a  franchise  or  rnedom.  Oihpr  fr«ni;lyM!n  ^iti!. 
lO  Jigld  a.  court  leet :  to  havA  a  msncfr  Ot  loftlahip ;  or,  atleasi,  to  bar  e  a 
r<irdahip  paramquiit ;  to  ftavb  waifi,"  wrtcltV,  esft-aj*.  ReaSutji;iHB??r?^f 
/ah,  foriittiiifts,  and  deodandr :  ■  w  llUCf  dsiit  ofoht'a  own,  of  libertv  ol 
hpldingplaaa,  andwying^cainsrt  fto  have  the  eh'sBizance  of  ploSs  ;  wKcb 
is 'S'sCtr^SlerTiBertj',  Being  an  exclusite  rignt,  so  that  no  other  court 

ahaH  try  canses  arising  within  Aiat  jnris  Jiction :  to  have  a  baih- 
[  ^8  ]    wick,  or  libertj'  exempt  from  the  dteriff  of  the  county ;  'whoretA 

(he  grantoe  Only,  and  his  oflicera,  are  to  execute  all  process:  to 
bate  a  fail-  or  market ;  with  the  right  of  taking  toll,  either  there  or  a(  aaf 
other  pubhc  places,  a»  at  brilges,  whsrfs,  or  the  like  ;  which  tolls  imMt 
lave  a  re&sotiabla  canse  of  cofflmencement  (as  in  consideration  of  repirhrs 
or  the  Iike>),  else  the  ArsAchise  Is  illegal  Sfrd  Told  (je) :  or  lastly,  to  h^w  f 
(p'^'iS,  r*""",  P^tts,ff.5tr'".  or  ftsher^,  endowed  with  privileges  of  rayahj 
tfhich  species  of  frsnchise  mxy  require  k  more  minute  discuwion. 

As  to  a  fares!  ;  this,  in  the  huiils  of  a  subject,  U  p>^)til]'  {he  bv9« 
Ai%  with  i  chase  ;  being  subject  to  fhe  common  law,  and  not  to  lh«  fo* 
rdatiaws  (y).  But  a  ekast  dilTeA  from  a  park,  )n  that  it  is  not  enctogd, 
and  also  in  that  a  maifitJay  have  a  diasA  itl  another  man's  groiinil  aa  well 
tt  hi  his  own,  beibg  indeed  (be  liberty  of  k«fping  beasts  of  cbsM  of  ra^ 

Jtin«  therein,  protected  eTcti  from  the  owAer  of  the  land,  with  a  power  Of 
ilMnag  them  thereon.  Apar;(  is  an  enclosed  chasn,  exlendinj^nfy  ofW 
i,  man's  own  growoda.  Tfie'word  park  indeed  properly  signifies  an  encB* 
mT;  biit  vet  i<  isliot  erer^  field  or  common,  which  a  gentleman  pt^«e* 
te  lurround  with  a  wall  or  paling,  and  to  stock  with  a  herd  of  dc«r,  (bU  Ik 
thereby  constituted  a  legal  park  :  for  the  king's  grant,  or  at  least  irane- 
inorial  prescription,  is  necessary  to  make  it  so  («].  Thoagh  now  tb«  dif' 
feienoe  between  a  rsal  park,  and  mcb  endoaed  grounds,  is  in  many  n" 
specta  not  very  material ;  only  that  it  is  unlawful  at  common  law  ft*  tatf 
peMon  to  kill  any  beasts  of  park  or  chaae  (d),  except  soch  as  po»s«as  (hase 
franchises  of  forest,  chue,  or  park.  Fnt  loaircn  is  a  similar  fniskltti 
erected  ibr  preservation  or  custody  (which  the  word  signihes)  qCJj$J|^ 
.^  fo\vUi)f.3varren(A);  which,  being/er«  na(Hr«,  every  ono  had 
[  *29  ]  B  riglii  to  kill  as  He  could  ;  hut  Upon  *ihe  introduction  of  the  forest 
laws,  at  the  Norman  oeuquest,  aa  will  be  shewa  hervafier,  these 
Animals  being  looked  upon  as  royal  game  attd  the  sole  pr6petty  of  oat 
savage  saonwcbs,  this  franchise  of  free-warren  was.  invented  to  proteef 
Item ;  by  gtvlng  the  grantee  a  sole  and  sxclosivo  power  of  killing  auh 
game  so  far  BSDiB  warren  extended,  on  condition  of  his  preveniing  olbef 
persons  A  man  therefore  that  has  the  franchiae  of  warren,  is  in  reality 
no  more  thapi  a  royal  gamekeeper;'  but  no  man,  not  even  a  itM  of  a  ma- 
nor, coold  by  common  law  juaUfy  sporting  on  another's  «oi],  or  even  on  hU 


(■)  Slnil.  no.  Awl*  m  tMia  ttmrttirii,  m  hKtVIc«.  nfl^ 

(V)  4  but.  314.  and  qu&ill ;   or  jW*nirn«  u  WOOOCOCk*  Hid  fkfir 

[I)  Co.  UtL  m.    lliuMSa.    ilflap.H.  iinlii  arwHiifH.uininwiliindtiaioni.    (O 

U)  ThaM  (rt  EroperlTbuck,  do*,  foi,niu11n,  LRt.  nS.) 

■nl  rM :  bat  tn  m  ornnniDn  and  li^  hiuc  Biund  Mnwoad,  F«.  L.  o.  4, 1. 1,  girn  ■  dHtgnM  M 

■  n><HM  ta  all  Uw  teuW  of  tha  temi ;  wbtch  bt-  es«ni :  he  nn.  Iimi  luppona  ht>  D^intea  W  >* 

Mtallk»aUar.anractena<]taba)lan,liliid,liBra,  tomt  ■>  tnaka«iM.  Brar.  M.  tSl.llwvan  Mil 

kou.uid  wolf.Biul  Jn  (Word,  all  wild  bauuof  (wobwuuofwsmo.lfaialiua  uidlba  coidji.aHl 

MDii'  ir  huntinf .    (Co.  LIU.  t33.)  bill  twD  fiwli  ■(  KUiali, tfaa  plMaaaat  sod  tbt  far 

a.nwbaaiua»k>uw,M(ilai,andj(wa|  tka  UU^. 
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•wfttinlluK  Iw  fc*d  ^  Hbcffty  or  rrM-watrm  (a).  Tbh  fratH^s*  ,a  •! 
moat  MUn  mio  diaregHnl.  aincs  tbo  M*r  ■MtBtea  Tor  prmerting  thn  ganm  . 
ih*  aaow  being  now  chielty  pMsarrad  ht  gtoonda  tbal  ara  ssi  apart  for 
breMfag  barea  and  rabbita.  There  are  many  iaatuicea  or  ken  «ponanNrft 
»j)ia.ant  tiinea  wbo  bftfv  aoM  t&ek  eautee,  aad  reaerrcd  the  frea-narreB, 
^^Iprt  of  kilting  game,  to  tbemacdrea  )  bjr  whicli  meada'K  cmnea  to  paai 
lEiua  mAD  ~aiKl  htt-binn  liav'a  MWRRime*  fra*-w«rrafi  over  inother^ 
^Mnd  (d)  (33).  Sfttefi«h»ry,  or  excliiflive  riglu  of  fishing  in  a  p^lte 
qyw.i**laa»royylTf»ncliwei  andia  conaiden«t  oa  snfh'in  all  countries 
*bere  tbe  (eodal  polity  has  prevailed  («) ;  Uiongh  lh»  nnkiRg  ncfa  grants, 
■nd  by  Iha*  aieana  appropriatiag  what  aeana  M  b»  tanatsral  la  restrain, 
the  use  of  running  wat«r,  waa  prohibited  for  the  future  by  kinjr  John'a 
great  charter ;  and  the  tivers  that  were  faiiced  In  his  tine  were  directed  to 
be  laid  open,  oa  welt  aa  iha  fbreala  to  be  di*ftfibi«>ted  (/).  This  opening 
«a«  aataaded  by  this  aoctnd  (g)  aad  ikird  {k)  chorten  of  Henry  lit.  to 
thto  also  that  ware  feaoed  under  Riobard  I. ;  ao  that  *  franchiae  of  fMe 
isheryaagfal  NOwiobaat  leait  as  old  aa  th«  feign  of  Henry  II.  This  . 
4ifen  from  a  $evtral  fi^ry ;  because  he  t^Mt  baa  a  aeveral  fishery  muM 
ate  be  (or  at  l«aat  derive  his  right  fram)  the  owimt  of  the  soil  (i],  which 
in  »  free  fishery  is  not  re()iiisite.  h  differs  alsqfrO;n  a  eoatmm  «( 
||BBei^^«£anjaePliotiod,  in  thai  the  free  fishery  is  an  exclii'atve  {  *40  J 
ngR^Ihe  CommoB  of  piscary  is  not  so  :  ^d  tberefore,  iha  free  flsh' 
aryt  a  jam  baa  a  pr<ni«<riy  in  the  fish  befr  re  they  are  caught,  in  a  comnoo 
f^^pHCUyjiOt  till  atterwardg  (i).  Borne  Inde«d  have  considered  %Jr»» 
'  wbaay  not  aa  a  roynl  franchise,  but  nerely  as  t  private  grant  «f  a  liberty 
1m  fish  in  tho  Mtwrol  fishery  of  the  grantor  (/).  But  to  consider  mich  right 
W  originally  a  flower  ot  the  prerogative,  till  res»ained  by  magna  ehatUt, 
aad  derived  by  royal  gram  (previous  lo  the  reign  of  Kichanl  1.)  lo  such  M 
Mw  claim  it  by  prescription,  and  to  distingaisb  it  (as  we  have  dfflie)  firom 
aMMfiiJ  and  a  eo)niR«n  of  lishery,  may  remove  sotne  difikultiea  hi  respecf 
Id  this  m&li»<r,  with  which  our  books  are  embarraMed,  For  it  must  be 
acknowledged,  that  the  right  and  distinctions,  of  the  three  species  of  fiah- 
wy  are  very  much  confouiaied  in  our  law-bookn  ;  artd  that  there  aN  not 
wanting  respectable  authorities  (m)  which  maintain  that  a  several  fishery 
may  exist  disiiuct  from  the  property  of  the  soil,  and  tliat  afree  fishaiy  .imr 
plioa  no  evcliiaive  right,  but  ia  ayoonymous  with  comnwm  of  piacsiry.4 
/  Vill.  Corodiea  are  a  .right (>('  sustenance,  or  to  receive  cenain  allot' 

mqnUI  (if  vii;t)Jftl  t^ml  prnvitina  lor  oor'h  mi^iiitftnani-.R .(»)  J   In  lieu  of  which  / 

.  (capacially  when  due  from  ccoleaiasucal  peraons)  a  pension  or  aniii  of  mo> 
(ley  is  eonietimes  substituted  (0).  And  these  may  be  reckoned  another 
^>eciea  of  incorporeal  hereditamenta ;  though  itot  chargeable  on,  or  issuing 
u(Mn,  any  corporeal  inheritance,  but  only  charged  on  the  perMn  OS  the 
Owner  in  respect  of  such  hia  ioberitaace.     To  thsse  may  be  added, 


Ir)CM.SD.  (■)  Finch,  L  Its. 


ccjs^k.  «S7.  Aa.  vrr.  W.M.   1 

^t,  Sro.  Atr.  HE.  WvTU,  I.  Ml  /.  N  0.81 

10  seu.  j/«-.  L'lw .  r.  u.   IM^HH,  T.  laa.      lat  Sid.  s. 

CnM.itJmr.Jfmd.  II.  B.  O.  {■)  See  UiiHuwi 

(/)  Ctr.a,idil.Omm.  on  Co.  Litt.  in. 

-"  (■>  Finch.  L  1 

(*)  Sm  honk. 
ir  H.  ,.  Mil.  K.ir'.    ItEd^IV.tT.    » 

(33)  Any  nw  najr  now  It 

Irrinf  In  nill  aHOe,  ■itlWut 
b*  lati  u  ■  Itenaner ;  bul 
Vol.  1, 
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THE  RIGHTS 

^_ :)rl]jch  an  nnicb  of  the  bbhia  n&ture  ;  only  that  tbcM 

uiae  from  Isojponl,  aa  &e  fomwT  fiom  spiritual  penons.  Ad  annuity  Ji 
a  thing  very  distinct  from  a  rent-chsfge,  with  which  it  is  freqafintly  con* 
founded  :  a  lent'chaige  being  a  burthen  imposed  upon  and  issuin);  out  m 
loads,  whereas  gn  anniHty  is  a.  ^viy,  f  um  ch&rgeable  only  upon  the  per- 


w».of  the  grantor  lf).i  TherefuTe,  if  a  man  by  deed  grant  to  andtli^Tl&B~ '. 
Buni  of  ^l.perimnutn,  without  expressing  out  of  what  lands  itsliall  ianw. 
no  land  at  all  shall  be  ^harged  with  it ;  but  it  is  a  meTa  peisuoal  annuity  ; 


trhich  is  of  so  little  account  in  the  law,  that  if  granted  to  au  eleemosy- 
liSiy  corporation  it  is  not  within  the  atsliites  of  moiriiRaiu  (g) ;  and  y«t 
a  nan  may  haye  a  real  eUate  in  it,  duiugh  his  secuiity  is  menly  perso* 

nal  (34). 
[*41  ].  *X:  .Rents  are  the  last  sEsc'P'-Pf .JOCflrp'yeaj, here<Ijtament». 
(The  word  lent  or  render,  reJitus,  signifies  a  compensation  or  return, 
it^^ng  in  the  nature  of  an  acknowledgment  given  ioi  the  .possession  "^ 
some  corporeal  inlieritance  {f;).  It  is  defined  lo  be  ^certain  profit  iesiung 
yearlj  out  of  lands  and  ,tenegBpij|r!'<^orporeat.  It  must  be  a  projii  ifiyeX 
there  is  no  occasion  for  It  to  be,  as  it  usually  it.  r"  BUfil '  br '  B MB? ;  f<» 
spurs,  capons,  horses,  com,  aod  other  matters  may  be  rendered,  and  bo- 
quentiy  are  rendered,  by  way  of  rent  («).  It  may  also  consist  in  servicoB 
tSi  mnoual  operations  ;  as,  lo  plough  so  many  acrea  of  groinul,  to  otMod 
the  king  or  the  lord  to  the  wars,  and  the  like  ;  which  services  in  tko  ey« 
of  the  law  are  profits.  (  Thia  pro  St  muM  aiap  be  eertotn  ,-  or  that  which 
n»2JiB.li^[lliUl4Ki.,*^.¥onainty-t>y,e'(hBr,pfTiy-  I'  *>)■"'  ^^o  Issne  ytarlj;/ 
t^ugh  there  is  no  occasion  for  it  to  issue  iwery  successive  year ;  but  it 
may  be  reserved  eveiy  second,  third,  or  fourth  year  (() ;  yet,  a«  it  is  to  b« 
pTod»c«d  out  of  the  profita  of  lauds  and  leoaments,  as  a  recompense  for 
being  permitted  to  hold  or  enjoy  them,  it  ought  lo  be  reserved  yearly,  be- 
cause those  profits  do  annually  atiae  and  sr«  annually  renewed.  ( It  niiM 
itsne  ouloi  the  thing  granted,  and  not  be  part  of  the  land  or  thing  itMlT;/ 
wEerein  iit  difiers  from  an  exception  in  the  grant,  which  is  always  oF  pail 

(■)  Co.  Lttt.  t«.  (»  au.  1*1 

W  IM.  1.  (0  »a.*T. 

<rl  /M.IU. 

■  (34)  ^i«  uppriin  to  reijuire  toate  einluia.  of  annuilT  :  but  of  >  nnl  the  (nme  aclion  may 

tim.    If  no  uinuily  (not  GlMr|«l  on  IhihI*)  tie  •>  do(h  of  IumI.    A1».  in  imniiity  »  nem 

bir  (nnled  M  ■  dwd  anil  hi*  bein,  it  ia  a  fee  laken  lor  aaaela,  liaeauae  it  ii  ao  frrcboU  ia 

aim|il«  ftrtmid.    (Co.  Litt.  3  a).     krA   Hr.  ihc  law,  nor  (halt  it  t«  pal  io  (xacutton  upoa 

Hanrtva,  in  liii  note  opoo  ths  pMug*  juat  a  ilalute  merchant,  atatuir  aoipte,  or  rtetii.  ki 

dted,  aaya,  Itioaah  an  annailj  of  iahariianaa  a  nut  may."    No  doubt,  wliMi  an  annuiiy  ia 

la  held  M  ba  forlrilahle  for  trtiaon,  u  an  be-  gianttd,  si  u  lo>Jnd  boih  ilw  paraon  ami  nal 

redit-mei.!  ;  (7  Rep.  M  S)  ;  yt\,  being  only  eilale  of  the   pannr,  the    |,rHnlep  h»lh  hU 

Mstule  of  nwnmnin,  (T  StW.  L  a1.  2),  nor  ia  traatin^Ua  denuuid  aa  a  peiwiBii)  one  unlj', 

ii  eniailahle  wilhin  the  atntule  dt  donii.     Lord  or  to  diatrsin  upnn  the  lasd,  aa  lor  a  iw.t  in- 

Coke   anin  iiaya,  {Cn.Lilt.  SO  a),  "if  I,  liy  lermt.     (Co.  Litt.   144   1i).      The   iTetiniiiait 

mrdped.  (or  me  and  mj  hein,  pant  an  an-  which  Fiiiherhen  (N.  B.  p.  IS^Iikm  of  as 

nuiiy  lu  a  man.  and  lh»  heira  of  hii  bojy.  ihia  annuity  ii.  that  it  cither  nreceefi  riwn  liw 

COKcemMti  no  land,  nor  anvoilreih  of  1h»  real-  landa  or  lh«  eoffera  of  anothci.    Where  il  ia 

ly."    (And  are  Evt  nf  Stagmd  t.  OieMiy.  chnrged  upon  laad,  ii  may  be  imI  ot  pemonai, 

S  Vea,  Sen.  1T7.     JlnlJmuite  r.  CvmBrOitn,  at  the  election  of  the  holder.     If  il  »  out  of 

I  Br.  363.     An&inT.  Oify.HBiim.  dcAld.  50).  ihe  coffen,  it  la  peraonal  only  aalo  the  rear 

Sooia  of  ihe  ilivenilipK  hetween  a  rent  ann  dy  J  but  the  prDperly  its«ir  ■•  mJ  aitttu.tf 

an  aniiiiity  arr  thua  laid  down,  in  the  30lh  jcmr  Is  iita  Aw.     Arui  llua  areme  tn  lie  tfta  on- 

ahapterofihe  Dneler  and  Student,  Dialniniel.  ly  lanae  in   ithich  in  annnity,  for  which  ik* 


t-aetrica,  rant-ehMn,    tecnrily  lanerrly  peraonal,  oan  bt  calMiat'.. 
.oMand.    Alaoiofan    eatUa.    (  TWmt  t.  TVnav,  AaU.  TK/ 


ty  tbaie  liatb  no  •clion,  but  only  a  writ 


■a  t:  Co  Ogle 


evrpore'd ;  that  is,  froin  MnTelnfidHtance  wherennto  iHe  owoier  or  grants* 
af  tjig^rent  may  ha"ve"~fec'oura"e  to  clietrein./'TIiererore  a  rent  canoiH.be. 
^eaerved  out  of  an  advoweoii,  a  r"*"""™  nn  office,  a  franchise,  .oe  Jhs. 
Kke  {to)'  '  Silt  a  grant  of  such  annuity  or  sam  may  operate  as  a  personal 
contract,  and  oblige  the  grantor  to  pay  tbe  n>aney  reaerved,  or  anhjecl  him 
lo  an  action  of  debt  (x) :  tboagh  ii  dodi  not  aflect  tk«  inheritaQce,  and  i» 
no  legal  rent  in  contemfriaiion  of  law  (35). 
f  There  are  at  commo^^  law  (y)  three  rnanner  of  renta  rfnt-se^ 
rice,  relit- chargfi,'m"3TeHt-3eclt.  fienf-semiee  fa  so  called 'because  [  •*8  ] 
it  hath  some  corporeAl. service  inci^enTCoTt,  as  at  the  lea^iTealtT 
or  his  feodal  oath  of  gd.qjily  (*).^  for,' if  "a  tenant  holds  his  laiTrfby  fe>l< 
tj*,  and  ten  sbillliigs  Tent ;  or  by  the  service  of  (donning  the  lord's  land, 
and  lire  shillings  rent ;  .these  pecuniary  rents,  being  connected  with  per- 
Bonal  serviced,  are  therefore  called  rent-service.  And  for  these,  in  ease 
they  be  behind,  or  arrere,  si  the  dsy  sppointed,  the  lord  may  distrein  of 
common  right,  without  reserving  any  special  power  of  distress  ;  prorid- 
ed  be  hslh  in  faimaeir  the  reversion,  or  fiittire  estate  of  the  lands  and  te- 
DemeiHs,  sRer  ihe  lease  or  psnicolsr  Mtate  of  the  lessee  or  grantee  is  ex- ' 
pired  (a).  (Krent^harge  is  where  the  owner  of  the  rent  hath  no  future 
'""ff**!  "T  P'^frCTII  ftTP^r'itt^  Tli  the.Ifbd  :  PS  where  a  man  by  deed 
mskelh  over  to  plbeja  his  lehote  estate  in  fee-siniplei  wiih.a  certain  rent 
payable  'iheireoutTand  adds  to  the  deed  a  covenant  or  clause  of  distress, ^ 
Ittat  II  the  rent  be  arrere,  or  behind,  il  shullbe  lawful  to  disirein  for  the 
tame.  In  this  case  the  land  is  liable  to  the  distress,  not  of  common  right, 
but  by  virtue  of  the  clauae  in  Ihe  deed  ;  and  therefore  it  is  called  a  rent- 
tkarfre,  because  in  this  manier  the  land  ia  charged  with  a  distress-  for  the 
payment  of  u\b)  (36).  (ttent-seci,  redilus  siccus,  or  barren  rent,  is  in  eflect 
gpthing  more  than  a  rent  reserved  by  deed,  but  without. anyclause  of  dfa- 

jresB.  J ' "■ 

There  are  slso  other  species  of  rents,  whii:h  are  reducible  lo  iheae  three. 
Rents  oTaiiSise  are  the  certain  eatabiished  rents  of  the  freehiililers  and  an- 
cient copyholders  of  a  manor  (c),  which  cannot  be  departed  from  or  varied. 
Those  <^  the  freeholders  ore  frequently  called  cA*'/-renM,  nditus  eapilaUt , 
and  both  sons  are  indifferently  denominated  futi-centa,  quieti  redilus  :  be- 
cause thereby  the  tenant  goea  quit  and  Tree  of  aH  other  services,  t  When 
these  payments  were  reserved  in  silver  or  white  money,  they  were  sncieut- 
ly  called  isAi/s-rents,  blauch-farms,  nn/itui  alii  (J) ;  in  coniradislinction 
to  rents  reserved  in  work,  groin,  or  baser  money,  which  were 
called  'r^iiut  nigri,  or  blact-maii  (c)-  Jtaci-rent  is  only  a  rent  irf  [  *43  J 
Ihefulljcalueof  tbe  t«neiaeut,  or  ne«r  it,    A/««-/annrent  issrent- 


DPiow^it.   Sit*p  (*)  Ca,  Ull.  141 

•)  Co.  IJlt.  144.  (c)  I  Ilut.  I«. 

Il  IM.  n.  It)  In  BcoUana  thli  Ittnd  of  iinill  nnM 

rl  LItt  4  111.  nijid  W«ia-t>tf>>v> «  "^'^  mOmi^fmmi. 


(35)  Thtre  oun  b*  nn  iloabt  bul  ihe  1«*M«  ir  lanil  fm  wliicb  ■  rgnMihwflf  i*  grantaJ 

«f  lillHk,  an  idTDwaiiD.  ot  ur  incnrponal  in  ■ftvrwuds  (oM  in  paracia,  dii3  Ihr  i;n>n<m 

BVnditaKmt.  would  <w  llnblB  M  an  nRiion  of  Isria  itw  wtnls  nni  on  ona  iiun-h»pr.  th* 

Mit  for  Iht  rent  apeed  a|K».     fiea  3  Woodd.  anirt  of  chaocergr  will  relisn  hin  lijr  ■  oaD- 

n.  vhcrr  tliia  piaaage  in  ta^an  notisa  of.  tribuiioa  fram  Iha  nil  of  tiui  puichawn  tc4 

lit)  A  clear  iwnv^lwrfe  tntut  be  fre*  from  nstnin  Iha  grantea  droia  lavyiof  upau   uh 

ne  luid-lai.     Bndbui7    *    Wrifht,    D»u(.  only.    CwT,  2.93. 

,  ll,g,™T:COOglC 


M  THE  RienT» 

Cfamg  Msnifig  mA  or  an  eBtale  in  fee ;  sf  M  ksBt  <Mi»fb^^h  oT  the  T»la» 
0^  the  lBn>Ii,''irtIIdtIine  oTits  reservtlion  (y*) .  for  s  grant  ofUnds,  reasiv* 
lag  M  consaderable  b  rent,  Is  iiiileed  oiily  letting  iMtds  to  (un.  in  IcMiiDple 
M«>d  of  (h»  naual  melbiMlB  ibi  life  or  ytata  ^3^). 

These  are  ibe  geoenl  diviuoitB  of  ronts  ;  b<iC  tbo  diflarance  betweea 
diism  (is  nspact  to  tbs  rt^attdy  for  r&overiog  theHt)  U  nov  totslly  aboliab- 
•d ;  and'alt  penoat  may  bar*  ifae  like  i«B<!d7>.  by  djslvBt-.loi  rgnt*-^ 
eck.  Tenia  ol  usiae,  and  'cliief^aila,  as  in  caaft  of  renls  feaerreid  upiM 
lease  (gH»)-/ 
f  Real  ia  npaarfy  due  aad  ptyable  Hpon  tlw  Und  from  wbcnce  it  issuM, 
if  no  particiJar  place  is  nientMned  in  th«  reaervaiionXA) :  but  in  com  ol 
the  king,  tLepaytrientmuat  ^  either  Eb'hii  ofliceTa  ai  Uie  exckequei,  ot  I* 
Ida  K^oiTflr  in  ute  coMMry  (i).  f  And  atrictty  the  T«Bt  ia  dMMndaUe  and 
|)&j^bl«  before  Uie  time  of  aunact  of  tbeffay  wbereon  it  ia  lfeserTed'(i); 
Ibough  pefhajiB  not  absoliiiely^e  till  nudniclK  {ij  {39)J 

With  ragord  to  the  origiul  of  rent*,  abnieuiing  will  bo  >aid  in  th*  nejn 
etnptor  ;  and,  as  to  dialmsea  aod  other  roflMdw*  foi  ibeir  naavmrj,  tha 
doctrine  relating  tkoreto,  and  the  several  |»oo««dinga  ihereon,  these  helaa| 
'properly  to  tltedurd  partofour  connMi»ariea,wtuch  will  treat  of  civil  i^ 
jnwa,  and  ibe  Meana  whereby  llbay  an  radraaaed. 


CHAPTER  IV. 

OP  THE  FEODAL  STSTSM  (I). 

It  is  impoaaible  lo  underatand,  vilh  any  degree  of  accuracy,  either  the 
civil  conBtiiution  of  thia  kingdom  (2),  or  ^e  lawa  which  regulate  its  land* 

inriLUn.ia.  (<>4Hn.n.    . 

&|  SUL  t  Gu.  II.  c.  U.  (i)  C*.  UU  Ktt.    I  Amlen. «». 

(I)  Co.  Uit.  ni.  m  1  BaanL  Kf.    Pnc.  GluBe.  UO.  SUk.  WM. 

(37)  Vr.  Hufnn  ii  of  opinisD,  thU  Am  (9)  Mr.  CkriWiaa  in  )il>  e4iti<«   bu  lU 

■  rge-r«mi,     Co,  Liu.  144.  n.S^  where  lie  dif'  uiih  the   leodnl  tjaem  iiBbululely   neert- 

ftn  fnm  Hr.  DohjIh,  who  had  Ikotifht  ihat  larT  lo  The   uiainaitni  of  ■  MoipralvHM 

•  (at-Unt  WM  DM  nHwnarilv  *  ntnt-eharu,  kiUHtlctl^  orih«  lini  pcincipin  aiid  pioamM 

bill  mighl  ml»  be  a  nnt-Kclt.     Dougl.  ^.  of  our  eonitiluliun.     Aiu!  ihi*  lubjecl,  in  nj 

a.  1.  apinion.  «i(ht  wtih  f  real  pnnnittr  hare  pr» 

(Ml  That  ia,  far  aucb  aa  haa  batn  paid  fm  eadsd  (he  etn^Mi  upm  parlaiMnii,     Tk««» 

t)u««  ^rnn,  within  Iwentf  Jean  Won  tbs  thotiiy  orioni  Cnke^ uunn  oneaiitutianal  ijaM 

paniDg  of  that  act,  or  Tar  aur.h  ai  han  been  tUina,  in  (tentlydJminiihPd  by  his  ne^lnt  ol 

ainee  enitrd.     4  Geo.  11.  e.  3a.  a.  5.     Doug,  the  aludr  of  the  f»d*l  law  :  which  lii  H<:«T 

BZT.  and  n.  1.     Aa  lo  dinreaaei,  aee  Ibook,  B,  Spelnan.  who  well  knew  (u  latiie  and  in 

[39}  If  the  leanordi*!  ixjiire  tuoMtna  the  portancf,   fetlingl)'    lamrnu  :   '1  do  narrel 

day  upoa  which  th«  rent  ii  demandablo,  it  ia  many  liin«B,  dial  my  liuii  Cuke,  adarailig  on 

elearl]'  leltled  Ihat  the  rent  unpaid  it  due  to  law  with  ao  nuoy  kwen  sf  anuiiniiy  mii 

hia  heir,  and  not  to  h  la  eieentnr ;  hut  if  be  foreign   teaming,  halh  ont   tunail  into  ihii 

diea  anermiMM  ■ndberoreniidnight,  itaeenia  AeM.  frmn  whaiHo  ao  taaay  rnaia  atom  law 

to  lie  <ba  benar  opinioii,  that  it  ahall  go  to  ban.  of  old,  heon  ukeB  ud  liiUHnlaMttL 

!h«  •XMalar,  and  net  lo  Ike  heir.    IP.lVma.  Spebn.  Orig,  of  Tenu,  c.   riii."    Am  Mi 

im     Toller  on  EierolDi*,  177,8.  Pnalan  akewa,  cualmry  to  the  geoen]  oni 

(I)  U|ian  ih*  anlneet  of  tbs  (aodal  ayaton,  vias,  ikat  lord  Coke  waa  Mi(ii*i(ita4  with  ika 

naddiliontothaantWiiieBeiuidiii  the  t«n,  Igwi  af  feiria,  Md  IMir  Bp|>liciAiblT M  ma* 

■ea  Estertaon^  Hiatory  of  Cha.  9Ih.  J  tol.  HnlioB*  at  leaal  of  ouiayaloib     PMi.aok 

•Dd  Ihr  mailerk  puay  by  Ur.  Hallun  ia  bia  bMtea.  I  *sL  90L 

riialaiT  of  tb*  Hiddl*  Age*,  oh.  3.  part  t.  r 

^  ^                            ll,g,™T:COOglC 
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dd  pnpoitf,  witbmt  kiim  nmnl  u^vaiBtuMs  vt(h  the  maaan  and  cIm* 
lineof  feudSjOriJie  f«odaJ  law:  a  fyiMmsounivBrsaity  Teoeived  through 
out  Europe  upwards  of  twelve  ceuturies  ago,  that  sir  Heniy  SpelmUi  («) 
doe*  not  acn^ila  to  cail  U  tfas  laiv  »f  iwIuhu  in  «ir  weatwn  wurld.     Thi> 
chapter  will  b*  tbareTore  dadicated  to  Xliia  inquiiy.    And  tbough,  ia  tti* 
cauue  of  ow  obMivuiwn*  in  this  «&d  ihmij'  oUior  puts  of  tif  present 
buolf,  we  jMfiy  bave  oc«uioD  to  Hagcb  pretty  highly  into  the  aaliqiiitiM 
of  om  EjigUsh  juiiapTu^boofl,  yat  auraljr  no  ivduitrious  «ludaU  will  iau> 
sine  his  time  mi  sera  ployed,  w£ep  be  is  led  to  -oonaidvi  that  tbe  obsgJct* 
doctiines  of  o»t  ]am»  aro  frefiQeBtly  tbe  foundalioB  span  «4)ich  iriiaiM> 
aiaiiu  is  owctad  ;  and  tbu  it  is  in^racticable  U  oon^rahend  mwiy  nilw 
of  the  tuodern  law,  tit  »  sohodw-Jike  •a40li&:id  muMw,  witlMUt  hanM 
■uoMiise  to  the  oacienf'    Nor  will  liie»*  reaearcbw  b*  aksgeiber  void  « 
XMioual  enienain Blent  as  (mU  as  dm  :  ae  in  vitwii^  tb«  laijswic  ruina^f 
Roine  or  AOieoa,  «f  Balbec  or  Pslnyia,  tl  admiAiaiera  hath  ^Ibuum  sal 
iastructioB  to  compare  them  vrith  the  diaugbls  at  tba  as 
their  pmuue  propoitioa  «ad  ifdeadour. 
r~    The  conbiittuioa  of  feuds  (b)  had  ila  oiiginal  fma  (he  aihtaiy    (  *45  )  ;' 
I  peiicv  of  the  aorihea  or  Celtic  asxiooa,  the  Goihs,  the  Hiua,  tba 
' .  F-iaukai  the  Vjiadala,  and  the  Lvnharda,  who  all  Bi|pating  titaa  tha  aaa* 
.    tjfidjM  goUiitm,  as  Crag  very  juslly  entitles  il  (c),  poured  tbeaselvea  ia  ( 
i    vast  qiiautities  into  all  ihs  [^ions  of  Eojrope,  at  the  declmuoa  of  tht 
:    Bonun  empire.     U  was  ^brought  by  d»m  from  theii  owb  oouuhes,  and    . 
coatinued  ui  tbair  xespective  colonies  as  the  most  likely  means  to  secasa    - 
their  new  acquisiliona:  and  to  that  sod,  large  distrii  is  oi  parcels  of  lead 
■reia  aUoUed  by  ibe  conquehng  general  to  the  superior  officers  of  the  bt» 
my.  and  by  them  deaU  out  agaijt  in  smaller  parcels  or  allotments  lo  tha 
ioierior  officers  and  most  deaervingM>idiers(  J).  These  allotmenta  were  call- 
ad /uh^,  feuds,  fiefa  or  fses^jw^ch  last  appellation  in  the  northern  lao* 
,    fluaxe  (f)  sigi^Get.  %  epndiiional  stipe^nd  or  rewardj/).     Rewards  or  sli* 
'    panda  ll^y  evidaoUy  were^  aiid  the  conSitioa  annexed  to  them  was,  tfatt 
the  poBseesor  should  4o  sanrioe  faithfully,  both  at  home  and  in  the  was^ 
to  him  by  whom  they  were  giv«B4  for  which  purpose  he  look  Htnjwttr 
mfi4tUiati»a  or  oath  «f  faaliy  {g)  (3) :  and  in  case  of  the  breach  of 

,S7  {ShMuDduiJ  Insl.panl)    NowlhelniuDoit- 

■((Hdi,  nd  Wtl^aT  U-    tlonsftliuHnonlMninMkblei.cUiiA.Klll  (iT«u 

hea  of tiK  IMMr  irllikta  Wh  tiM  word/tt,  (ohld 

Htm  wUl  dtaola  (UfnnBu} 

-,.-. —  ^np^iai  uul  *Jt  ioin.    ItiuM'taad*^     '  i^)  SHtU*suk<iii)(iM4MI>neinnW.I.a 
nT»lhs*tUldglUliiitH>iscounulWiUidUBm     t-f. 
tiu  pvrtupi  1*  dsrliBi]  lbs  (HUifyhi  In  nDland,  Ac 

(3)  Fc^Ti  Iha  awnliii  leuiU  bond,  n  lo  anlcu  il  wm  UTfarain)  m  hfmafoim  ligmmi 

Kccsury  (o  th«  rciy  Dotion  ai  «  r*ud,  thu  it  thai,  wiieed,  did  In  ■thc1n«M   include  sUs- 

Hi  ■  duwniigbt  ciuHiuliciicn  to  luppois  tba  liancs  u  •  inliiert,  anfl  could  Botb«  renona*- 

moil  iin|>H>p*r  Tsud  to  tiiUiii  iiitbnut  it )  but  ail ;  bw  Asn'^piHi  tim  Ugtum  eantuntd  ■  Ms 

tlis  otbcT  pru^Mrliei  nr  oliL^^lkru*  of  ui  wi-  in|  or  ncspuon  of  fkkh  dye  tn  olhsr  lorda, 

jiinkl  Tend  mi;  l>r  qualified,  or  nried  b^  llw  ui4  tba  bonuitcr  mijhl  ai  ai^iime  Cm*  bin- 

Irncv,  or  Pipre»  Iirmi  of  tSa  laudal  ddnxion.  mIT  fnm  feudiil  depsndsiicc,  b^  reiwunciM 

(Wriglit  L,  of  Ten.  3S),     Ff  illy  ud  kuna^  the  land   with  Hhioti  he  hmi   been  iareated. 

an  aoiaeiiniu  cenfouoded;  but  tbtg  do  ml  (Du  FreaiM  Olaii.  van.  JAMiianaii,  Li^iu, « 

neccaaari^  imply  the   Kama   tbiBg.      Fealur  FidiUtat).     Mr.   Matgiaie  (in  not*  ],io  Gi^ 

••*■  aaolcmn  oath,  made  by  lbs  Taaal,  oTs-  Liu.  SB  iVaap,  m  aoiiM  eauDlriaaon  ihaaa^i 

dclilr  aad  atuabmant  id  iu  Viti.    HniHce  UMati>f£uiv|M,kiuaueand  (ealty  areMoa^ 

Wu  ntf-nlj'  an  acluiowbd|aaua  of  taaiua,  ad  issalkai.  ao  aa  ie  feoa  «■  iiinaaiax 
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Ihw  condition  and  OkA.by  notpoHarming  thd  BtipnUled  soiricc.oi  by^e-  ] 
jaerting  the  lord  in  battle,  the  lands  were  again  to  revert  to  him  who  granl-f 
( «d  tlmm  (A). 

AllotmentB,  tbns  acqoirtid,  naturally  engaged  Bucb  as  accepted 
[  *46  ]  them  to  defend  them  :  and,  as  they  all  sprang  from  *tbe  same  right 
orconqnest,  no  part  could  stibsist  independent  of  the  whole ;  where- 
fore  all  givers  as  well  as  receivers  were  mutually  bound  to  defend  each 
other's  possessions.  But,  as  dial  could  not  eflectuHlIy  bo  done  in  a  tumiil- 
bKNM  irregular  way,  government,  and  to  that  purpose  subordination,  was 
vflcessary.  Every  receiver  of  lands,  or  feudatory,  was  therefore  bound, 
when  called  upon  by  his  benefactor,  or  immediate  lord  of  his  feud  or  fee, 
to  do  all  in  his  power  to  defend  him.  Such  benefactor  or  lord  was  like- 
wise subordinate  to,  and  under  the  command  of,  his  immediate  benefac 
toror  superior;  and  so  upwards  to  the  prince  or  general  himself:  and  the 
■eversl  lords  were  also  reciproCsJIy  bound,  in  their  respective  grad  a  lions, 
lo  protect  the  poseeaaions  ihey  had  given.  Thus  the  feodal  connexion  was 
ostablished,  a  proper  military  subjection  was  naturally  introduced,  and  an 
anny  o(  feudatories  was  always  reiidy  enlisted,  and  mutually  prepared  to 
muster,  not  only  in  defence  of  each  man's  own  several  property,  but  also, 
defence  of  the  whole,  and  of  every  part  of  this  their  newly-acquired  coun 
try  (i)  ;  the  produce  of  which  constiiutron  was  soon  sufficiently  visible  in 
the  strength  and  spirit  with  which  (hey  maintained  their  conquests  (4). 

The  uiiiversdity  and  early  use  of  this  feodal  plan,  among  all  those  na- 
tions, which  in  complaisance  to  the  Romans  we  still  call  tMrburous,  may 
appear  from  what  is  recorded  (f)  of  the  Cimbri  and  TentoneSf  nations  M 
an  same  northern  originlil  as  those  whom  we  have  been  describing,  at 
their  first  irruption  into  Italy  about  a  century  before  the  Christian  era. 
'They  demanded  of  the  Romans,  "  vt  martivt  popalvs  aliquid  sibi  terra* 
iarel,  quati  xlipendi'im  ;  eae/emm,  uf  vellet,  mtfRtouf  atqut  armia  lui's  vtere- 
tKr."  The  sense  of  which  may  be  thus  rendered  ;  they  desired  stipendiary 
lands  (that  is,  feiiils)  lo  be  allowed  them,  to  be  held  by  military  and  other 
personal  servicps,  whenever  their  lord  should  oall  upon  them.  This  was 
vridentlv  the  same  constitution  that  displayed  itself  more  fully  about  seven 
hundred  years  afterwards  ;  when  the  Salii,  Burgtindians,  and 
[*47]  Franks  broke  in  upon  Gaul,  the  Visigoths  on  'Spain,  and  the 
Lombards  Upon  Italy  ;  and  introduced  with  themselves  this  north* 
«m  plan  of  polity,  serving  at  once  to  distribute  and  to  proiea  the  terri- 
tortes  they  luul  newly  gained.     And  from  hence  too  it  is  probable  that  the 

<U  Fnd.  1. 1, 1.  H.  Ml  U  Pbnt.  1.1,1.1. 

10  Wrt^l.  9, 

•nd  lliernrorc,  foreign  JDriaU  frcqiicntiv  boo-    Iha  homntir^  ocnuenl  lo  hecama  tha  mjUluf 
■idnrihrmu  ■ynanrmoni.     But,  in  ouc  Inw,    raninlof  niuin  of  Uw  iord'a  Undi  or  lens- 

■ppTtj  riimincl:   /nhj 


tt'M  noi  du«-    And  Lord  Colu 
I,  (1  Inat  151  m),  Inliv  miv 

~D,  Wrifhl, 


remiiin.  uhFrehomafe  ii  aitimit  So,  Wrifhl,  qurnliRl  thetcto;  but  lluit  ihe  convrnc  did 

<L.  of  Trn.  fifi.  in  oole),  inbrau  ai.  ihat  it  norbold,  ufeiltyniihtbe  due  where  homiifa 

■pj,riini  not  only  from  the  oaneurrenl  Wtlinw-  wm  not. 

Uv   of  nil  mir  nviM  lulhenlio  miiem  hitio-  The  manner  of  doing  hoimte   umI  fnltj, 

niinK,  (H'linmheci<R>).bulliliewi>arrainBrit-  Is  pracrihed  b;  the  net  of  IT  Edw.  2.  ti.  3, 

ton,   Bmc-ion.  ihc  Mirror,  and  Flata,  that  ho-  wbieh  enaetnwnt  abundnntly  prorpi  the  dif- 

DimiB  nml  trt[iT  were  really  wilh  lU  dUtmct,  IJnet  nMun  of  die  two  aekiK»i'led|nenu  at 


u,g-,-ccT:C00glc 


OF  THINGS.  M 

npem  Alexander  Serenu  (I)  took  the  hwt  of  dividiit;  landi  cow)iwnd 
horn  the  enemy  among  hia  generais  and  Ticiorions  Mitdiery,  duly  Mncked 
with  ceoUe  and  bondraen,  on  condition  of  receiving  military  anrvie*  from 
lliem  and  their  beira  for  ever. 

Scarce  had  these  northern  conqnerors  eBtaUiahed  thdmenlvee  in  their 
Dew  dominions,  when  die  wisdem  o(  thoit  conalitiuions,  as  well  as  iheir 
pereonal  Talour,  alarmed  all  the  jwinces  of  Europe,  that  is,  ot  ihoM  coon- 
Iries  which  had  formerly  been  Roman  pronnces,  but  had  revt^d,  or  were 
deserted  by  their  old  masters,  in  the  general  wreck  of  the  empire.  V/hnre- 
Ibre  moat,  if  not  all,  of  ^em  thought  it  necessary  to  enter  into  the  same  or 
a  aimilar  plan  of  policy.  For  whereas,  before,  the  possessions  of  their  sub- 
jects were  perfectly  aUodiai  (that  is,  wholly  independent,  and  held  of  no 
superior  at  all),  now  they  parcelled  out  their  royal  terriloriee,  oi  perauaded 
their  subjects  to  surrender  up  and  retake  their  own  landed  property,  undor 
the  like  feodal  obUgalions  of  military  fealty  (m).  And  thus,  in  the  con»- 
paas  of  a  very  few.  years,  the  feodal  constiloiion,  or  the  doctrine  of  tensre, 
extended  itself  orer  all  the  western  world  (5).  Which  alteration  of  land- 
ed property,  in  so  very  material  a  point,  necessarily  drew  ^fter  it  an  altera- 
tioft  of  taws  and  cusloma  :  so  that  the  feodal  lawa  soon  drove  out  the  Ro- 
man, which  had  hitheno  ao  universally  obtained,  but  saw  became  for 
many  centuriee  lost  and  forgotten  ;  and  Italy  itself  (as  some  uf  the  civi- 
liatu,  with  more  spleen  4han  judgment,  have  esfwesaed  it)  btiiuinas,  atqut 
ftrmas,  imti>aae$ija»  Longobardomm  Itgtt  acctpil. 

*_Byljhia^feDdBl^lity,  which  waa  thus  by  degrees  established  [  *48  ] 
4>ver  all  the  con^nent  oTEurope,  seems  not  to  have  been  received 
in  this  jBiLpf  our  island,  at  least  not  universally,  and  hb  a  part  of  the  na- 
tioiMrc9])^;{itutToTr"tiIl  ihe  reign  of  William  the  Norman  (o).  Not  but 
that  vf  is  reasonable  to  believe,  from  abundant  traces  in  our  history  and 
(awH,  Uiat  even  in  the  times  of  the  Saxons,  who  were  a  swarm  from 
what  air  William  Temple  calls  the  same  norUiero  hive,  aometbing  aimilar 
to  this  waa  in  use  ;  yet  not  so  extensivnly,  nor  attended  with  all  the  rigoor 
tbat  was  afterwards  imported  by  the  Normans.  For  the  Saxona  were 
firmly  settled  in  this  island,  at  leaai  as  early  as  the  year  600  :  and  it  waa 
not  till  two  centuries  after,  that  feuds  arrived  at  their  full  vigour  and  ma- 
turity, even  on  the  continent  of  Europe  ( ;>). 

This  introduction  however  of  the  feudal  tenures  into  England,  by  king  , 
William,  does  not  seem  to  have  been  effected  immediately  afler  the  con-  ' 
quest,  nor  by  the  mere  arbitrary  will  and  power  of  the  conqueror  ;  but  to 
have  been  gradually  established  by  the  Roman  barons,  and  others,  in  such 
forfeited  Unds  as  they  received  from  the  gift  of  the  conqueror,  and  slier- 
wards  universally  consented  (o  by  the  great  council  of  the  nation,  long 
after  his  liile  waa  est^lished.  Indeed,  from  the  prodigious  shuohter  of 
the  English  nubility  at  the  battle  of  Hastings,  ami  the  fruilless  insurrec- 

(I)  "HalM.tamt  4r  ImtOia  ctr<t  ml  Kmilmni  urn  ittrtrmlmr  nrv  witiai  tarAcriot,  nsj  tar- 
imalmtn  •ohnti,  icimU:  i»  ifl  «n_  <u  u-     fiMiimtm    Hit  iUahml.'    ( Jtl.    LUDprU.  »  *<M 

rnirilM  fvTIucmtf.'   Acnu  «f nUiu  i/Iu  rnhu-  (m)  WrMit,  10. 

ttrwt,  IT  (liiiit  nu  rura  dkfiaimM.     Aididit  mi  (■)  Gnrin.  Orig.  L  I,  t  IM. 

Mi  iI  nuii/rj  rt  imitl.  if  jHiital  ctfcri  quad  tc-  (o|  SpAlin.  CJHi.llB.     Bnct- 1- ti  e.  IS.  1 1> 

Hptrmmti  nc  ftrtiKft^  *hu«i  hI  ^>r  KMd>-  (^)  Cnf-  L  t,  »  «. 

($)  The   feudal    conatiiutioni  uid  uu««  edilianaorthabodraTibe  RonMnUw.  Though 

wen  6ni  reducnl  u  writiag  ■lout  tbc  ytmi  this  wki  the  leudil  liiit  of  the  Oeimuiempin 

IlSOiliir  iwalanieraorHilin,  under  Ihg  liila  oihei  lUiei  hare  modified  thIaUw  b;  tb*  i^ 

■tf  i^nnciHjiim /[uds-wn,  mnd  hire  beeafjb-  ril  of  tbeii  nuputin  eaulitutiods. 
"aiaed  lo  Jiutiiuui'i  NotcI*  ia  neuly  tU  l^ 
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UMU  of  tfaoM  wka  nnivti,  auck  nuMMoiw  forfeitHRB  \ui  ooomsd,  taa 
b«  vu  »')1<'  to  rewud  hia  NoniiMi  fitllowon  with  wy  lafg*  tati  «zi«m 
aiv«  pMaesMODt :  which  gave  ■  hara^  Id  lb»  mealiiaib  tuatoriuia,  and  auck 
as  have  implicitly  followed  ihem,  to  repraaent  him  aa  hawisg  by  pght  of 
ihe  Bwurd  awsed  on  all  Iks  laada  of  En^and,  and  Aealtilieii)  wit  agun  to 
bis  own  faroio'itea.  A  suppraitian,  gminded  upea  a  muttaikca  aensa  of 
tb«  v<»^  een^vtst ;  which  in  Ua  feedal  acceptuioit,  aign^ea  do  mora  thaa 
0t^htion  (6)  i  and  tbis  Jwa  ied  mutr  hasty  writera  into  a  (trange  hiato* 

rical  mitlakiB,  and  one  wtutm,  upoo  ih^  di^ghteat  esanunalMa, 
{  *49  ]    will  *be  fouad  to  be  iMst  uDlnte.     ilowevejt,  cwtaia  h  ia,  that 

lb*  Nonitaiia  now  ba§aB  to  gain  vciy  larga  poasankitia  ia  Ea^ 
land ;  and  their  regaid  for  the  feodal  law  uni^r  which  ihey  had  long  li<^ 
ed,  logetbef  wiUt  &e  king'a  recomiiMiidaliiaii  of  ibis  policy  to  the  Engliaih, 
«8  the  beat  way  to  pal  ^maoL'veR  on  a  militafy  footing,  and  thereby  id 
■provcBtany  future  altempta  from  the  oontiaenti  were  pfobaUy  the  laasaaa 
that  prevailed  to  efiect  ita  eatahliahfneot  here  hy  Inv.  Ani,  tlwugh  dm 
time  of  this  great  levolution  in  oer  landed  property  cannot  be  aetenaioad 
with  euctneaa^  yet  theie  are  aome  circuoiataocea  that  may  bad  na  u>  a 
pnibaiile  eonjaeiure  «onceraiiig  it.  For  we  learn  from  the  Saxon  chior 
fiicla  [q],  ihalia  the  niaelecath  year  of  lung  Wtiliam'*  leign  an  isTaaioB 
WM  ajtprehanded  frorn  Deunarlii  and  llie  ndliiary  constitulioB  of  iJm 
Sasona  being  then  laid  selite,  aed  ao  other  initodiKed  in  iia  aiiead,  the  Jung* 
dom  waa  wholly  defencelew  ;  which  eocaoioiied  the  kitig  to  bring  iwet  a 
large  army  of  Normana  and  Bretons,  who  were  quartered  upon  erety 
landholder,  and  greatly  o^iettod  the  people.  Tbjs  apparent  wesknoaa, 
together  with  the  grievances  occasioM^  by  a  foreign  fores,  might  co-o|)»> 
cue  with  the  king's  remanslraaces,  and  the  better  iftctiae  the  nobility,  M 
listen  to  his  proposals  for  puiUog  theat  in  a  posture  of  defence.  For  aa 
BO«u  aa  the  danger  was  over,  the  king  held  a  great  aoiucil  to  inquire  ioM 
ilu  state  of  ihe  nation  (r)  i  the  immadiaie  consequence  of  which  was  tba 
oompiluag  of  the  gioatsurmy  called  aomesday>b(xrit(7),  which  was  fiiuab" 

(ft  A.D.IW.  Mte  HHlnter,  »  m  ^dtei  iii^in.i.    C^m 


(G)  To  dctermiiia  vhdhst  tha  ipp«ltitio[i  ed  viib  u  ludilen  an  KitenUan  bolh  of  powet 

wu,  or  wa»  not,  properly  sprlifd  in  iu  ijnll-  sndphipetiy.  The  Nomi>iii(iii(lniherroreini- 

■VT  MDH   to  Williuil  [,  It  u  ■«H«W7  to  On,  wbo  felloaad  tba  (tudnfll  of  WilKan, 

«aB*id(r  iho  drcuniaMiiiw*  aaier  whith  he  txii^  tol«Uj«ut>due^  the  ntiitsi,  piuhtd  ill* 

Miountrd  the   ihrane.    Tlif»   r^reunntsneei  right  of   canc]ue3t  id   ihp  oimoit    Eiinmiij 

iriH  h«  best  itntrd  in  the  fslin[ou:<  Iniignmge  mninal  thnn.     Except  the  fbmier  eonoaasl  if 

'"  "            '                        ' E>igl»iiiilylb*8«ioB«  [lwiDHlTai,iTbaw«e 


uWb  of  KOTRm 


fore  romp!ala  BUbje^lion  of  ^ha  inli:)l'itant& 
Antomaiy  Beemii  to  hAvelieen  wantonly  «dded 


he  wyi,  "The  DuWe  of  Nomiiii<i]''(  Gntin-  induard.lvpeculiirtircunittiineci.tiipnieaed 

i|p«ni  idininttttMion   wis  cniiraly  Mpporlad  mniM  ba  diCcnlttv  find  in  all  hiiiory  ■  nvs- 

tif  «nna  |  in  the  tery  fiwae  of  hi«  lun  lie  luiioo  man  deatruciire,  or  mUandnl  wiili  ■ 

mideadlMinclion  lielween  the  \onniini  ant' 

Engliih,  to  the  adnningte  of  Ibe  ronner ;  hf 

■Med  in  etnrf  ibiiif  w  atei^ie  nwatai  o*«t  tn  afpnmkin,  lad  ilw 

th«  Mtitec,  ubifa  interen  and  aflacliona  b*  aally  reduced  to  uicba  Haw  di  meaansaa  ibk 

Intallj  diiiegarderl ,  arid  if  there  vsa  m  inter-  ponrty,  that  Ihe  Engltih  name  became  a  lerm 

(■1  when  he  amunied  ihe  appf  «ran*e  of  «  ie-  of  repnuch.  and  jereral  genermiona  eltpMit 

|nl  uvereifn,  Ihe  period  waa  rrry  ahoil.  and  before  one  family  of  Snjien  pediitee  tnt  nia 

*raa  nothing  tmt  n  itmponiFy  ancrifica,  vrhirh  ed  to  any  conaiderame  bonokira. 

ho.uhna  l«en  thecHMWUhnHiaiRDDqueiOTa,        If  thaae  fsrii  do  not  denote  >  canqivit,iB 

was.  aUigcd  10  miJic.  oT  hii  iiirjinaiiona  to  ihe  oidlnan'  aenM  of  ihat  woni,  than,  lo  b* 

jireaent  policy.     Scarre  any  of  tlioie  revolu-  inre,  il  «i!f  be  ■-■"-'■ ■■- — >-    " — 


hialory  and  in  common     nna  were  a  conquered  peoph 
ajuage, hare  ala'ayr '---'---'--■■■ -—  ""   '■    '        -•      ■     • 


UKUafchave  aU'iya  been  ilenaininatcd  con-        (T)  Aa  lodoonadsy-boot,  *ea  FhlLen  StU 
iiipi-eiuequitfy  tiolenl,  or  wet«  attend-     I  roL  364. 
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•d  »  th«  ntER  year :  Mid  in  ihe  htter  «nd  of  tHit  vary  year  die  king  wu 
•tWided  by  all  hli  mAility  ti  Satimi ;  whera  all  lh«  principal  landliolden 
nAmUeA  iheir  landa  M  th*  yoke  «f  military  Ceaure,  became  iha  king'* 
I  TaMala,  and  (lid  boma|;e  and  fealty  to  his  person  (s).  This  may  posaibly 
have  been  the  nn  of  fomiaUy  introducing  the  fsodal  tonwea  bj  law  ;  VM 
paifcapa  tbe  very  law,  ikv»  made  at  the  cotmcil  of  Saiuin,  ia  that 
whish  ia  siill  extant  ((),  *attd  couched  in  llieae  remarkable  words  :  [  *S0  ] 
"  £teiNM(u«,  w(  onaar  lUrri  homuw*  /a«dtrt  «t  sacramtnto  affirmmt, 
fi^dimtra  tt  txtratmiveftumTegnitmAHgti*  Wilhetmo  ngidominotuoJideUt 
•Ma  oolutU ;  Urrmt  ei  homont  ilUut  omniJiiUtitaU  ubiqut  ttrvan  cum  so,  et  coit- 
Ira  hmWmj  el  aUtiugtnaa  daffiuUrt."  The  term*  of  thia  law  (u  air  Martin 
Wright  haa  obaerved)  (u)  are  plainly  feodal ;  for,  firat,  it  requires  the  oath 
of  fisalty,  which  made,  in  the  senaa  of  the  f«udiata,  every  man  that  took  it 
a  laoant  <k  vaaaal :  and,  aecoodly,  the  t«naiita  obliged  themselves  to  defend 
their  lords'  territories  and  titles  against  all  enemies  foreign  and  domestic. 
Bat  wbM  cUarly  evincea  the  legal  establishmenl  of  this  aystem,  is  ano* 
thor  law  of  the  same  collection  (u>],  which  exacts  the  performance  of  ika 
military  feodal  aervices,  as  ordained  by  tbe  general  council .  "  Omnea  eo- 
watet,«tharones,  elmtiit«t,et*eroi«ntM,ttumvtrti  liberihominet totiitx  regm 
ttntrifrmdUti,  /uibeaUei t»Reaitt  tt  tetiqier  btne  in  amut  et  uiet/ttUjUl deeet  rl  , 
tftrut:  el -tini  temper proirytitth^BeparatitodMniititimtMuminttgntmiuiliu 
tafltndum  ttperapaJum,eum  optttfuerit:  teeundum  quod  nobis  debeiU  defeo- 
iit  et  toumMtfif  tMtdejvrt  faeert,  el  ticut  illit  etatmrnvi  per  arnimuru  cmci- 
Jiiwi  totituregni  nottri  praxdiUi." 

Thia  new  polity  tliereforo  aeoms  not  1«  faaT«  been  impoted  by  the  con 
IMiw,  but  nationally  and  freely  adopted  t^  the  general  asaembly  of  the 
whole  realm,  in  the  same  manner  aa  other  nations  of  Europe  bad  before 
ad^Hed  it,  upon  the  same  principle  ef  aolf-aecurity.     And,  in  jrarticulai, 
they  had  the  recent  example  of  the  French  nation  before  their  eyes  ; 
whach  had  gradually  surrendered  up  all  its  allodial-or  free  lands  into  the 
king'a  hands,  who  restored  them  to  the  owners  as  a  btn^ieium  or  feud,  to 
be  held  to  them  and  auch  of  their  heira  as  they  previously  nominated  to 
ihe  king  :  and  thus  by  degrees  all  the  allodial  estates  in  Prance  were  con- 
verted   into  teuda,  and  the  freemea  became  the  vassala  of  tbe  crown  (x). 
Tbe  only  diOerence  between  this  change  of  tenures  in  France,  and 
that  in   LInglaiid,  waa,  that  the  former  was  effected  gradually  'by    [*51  ] 
the  consent  of  private  perpoiia  ;  the  latter  was  done  at  ooce,  aU 
om  England,  by  the  commoa  consent  of  the  nation  {«), 
(     In  consequence  of  this  change,  it  became  a  fundamental  maxim  and  ( 
oeceMsaiy   principle    (though  in  leaUty  a  mere  fiction)  of   our  EngUsh   | 
tenures,  "  that  the  king  ia  Uie  univeniJ  lord  and  origin^  proprietor  of  all  i 
the  lands  in  his  kingdom  (s)  ^aiul  that  no  man  doth  or  can  posaess  any  part  ' 
I   of  it,  but  what  has  mediately  or  immediately  been  derived  as  a  gift  from  I 
}  him,  to  be  held  upon  feodal  services.")  For  this  being  tbe  real  case  in  pure, 
original,  proper  feuds,  other  nations  who  adopted  this  ayatem  were  obliged 
lo  act  npon  the  same  supposiiioa,  as  a  subatiuctien  and  foundation  of  their 

■H«      (Hi  c^.  m.  wiik.  Mi 

•WH       wMnwn,  af.L.S.»l.c.a 

()rl  Flimoli  thui  uqulred  1h*  ilginliiton  of  aU 
It  lindi  tn  Egypt,  ind  gnnt«l  Iksn  oul  u  th« 
(•rttvn,  rH*(rlii(M  umuil  nndviirtlMinfe 

.ifiofihalrvuluB.    (0«i.  e.  ilvil.) 
(i)  7M  M  ni  liiFijI  Vint  it  luftl  m— mm 

■Hri.    lM.it  E*.7tll.m.) 
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new  poliiy,  though  the  fact  wu  indeed  tn  MherwiM.  And  iitdMd,  hf 
Au9  consenliiig  to  the  introduction  tS  feodsl  tenurea,  oai  English  uicaMm 
(>r(Amb]^  meant  no  more  than  to  put  the  kingdom  m  a  Blste  of  defence  I7 
•stKbliahing  &  militar)'  system ;  &(k1  to  <Migo  tbein»etr«s  (in  reapeet  €i  | 
their  lands)  to  maintain  the  king's  title  ntd  terriloriea,  with  equal  rigoar 
and  fealty,  ta  i/'they  had  received  their  lands  from  his  bounty  upaa  theaa 
expreas  conditions,  as  pure,  proper,  beneficiu;  feMduories.  But  whalavw 
their  meaning  was,  the  Norman  interpretere,  skilled  in  all  the  niaetiaB  at 
thefeodat  constituttona,  and  well  understanding  the  import  and  extent  of 
the  feodsl  terms,  gave  a  very  difTerent  construction  to  this  proceeding:  ud 
thereupon  took  a  handle  to  introduce  not  only  the  rigorotH  doctrinea  whkk 
prevailed  in  the  duchy  of  Normandy,  bat  also  such  fruiia  and  dependeo- 
ciea,  anch  hardihips  and  servicea.  as  were  neTer  known  to  odter  nap 
tions  (a) ;  as  if  the  English  had,  in  fact  as  well  aa  theory,  owed  evety 
thing  diey  had  to  the  bounty  of  their  sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  me&na  beneflclhriM, 
[*S3]    bnt  had  barely  consented  to  this  fiction  of  tenure  from  *tt)e  crown, 

as  the  baaia  of  a  military  discipline,  with  reason  looked  upon 
these  deductimis  as  grievous  impositions,  and  arbitrary  ooncltnidns  (ran 
principles  that,  as  to  them,  had  no  finmduion  in  troth  (b).  However,  tUa 
King  and  his  son  William  Rufus  kept  up  with  a  high  hand  all  the  rigiNaa 
of  the  feodal  doctrines :  but  their  sirccessor  Henry  I.  found  it  expe&eM, 
when  he  set  up  his  pretensions  to  the  crown,  to  promiae  a  restitution  of 
the  laws  of  king  Edward  the  Confessor,  or  ancient  Saxon  system  ;  «nd 
accordingly,  in  the  first  year  of  his  reign,  granted  a  charter  (e),  whereby 
he  gave  up  the  greater  grievances,  but  still  reserred  the  fiction  of  fepdil 
tenure^  for  the  same  military  purposes  which  engaged  hia  father  to  intro- 
duce it.  But  this  charter  wasSgraduaHy  broken  through,  anil  the  foimef 
grievancea  were  revived  and  aggravsted,  by  himself  and  succeeding  ptin^ 
cea  ;  till  in  the  reign  of  king  John  they  became  so  intolerable,  that  they 
6ccRsioned  his  barons,  or  principal  feudatories,  to  rise  up  in  arms  againM 
htm  ;  which  at  length  produced  the  famous  great  chatter  at  Ituning-mead, 
which,  with  some  alterations,  was  confirmed  by  his  aon  Henry  III.  And, 
though  lis  immunities  (especially  as  altered  on  its  last  editiot)  by  his  mm) 
{d)  are  very  greatly  abort  of  (hose  granted  by  Henry  I.,  it  was  juatly 
esteemed  at  the  lime  a  vast  acqutsitidn  to  English  liberty.'  Indeed.  1^  the 
farther  alteration  of  tenures  that  has  since  happened,  many  oTthese  im- 
inunitiea  may  now  appear,  to  a  common  dbsurver,  of  much  la^s  cooa^ 
•quence  than  they  really  were  when  granted  :  but  this,  propeHy  considered, 
avill  shew,  not  that  the  auiuisilions  under  John  were  small,  but  that  thoM 
vnder  Charles  were  greater.  And  from  hence  also  arises  another  infers 
vnce  i  that  the  libertiea  of  Englishmen  are  not  (as  some  arbitrary  writen 
would  represent  them)  mere  infringementa  of  the  king's  prerogative,  exr 
torted  from  otir  princes  by  taking  advantage  of  their  weakneas  ;  but  a  r»- 
•toration  of  that  ancient  constitution,  of  which  our  ancestors  had  been 
defrauded  by  the  art  and  (inesae  of  the  Normaa  lawyen,  rather  than  d^ 

prived  by  the  force  of  tbe  Norman  arms. 
I  *93  ]        'Hanng  ^v«n  this  short  history  ef  their  riae  and  progress,  «• 

will  nest  consider  the'  nature,  doctrine,  and  princip^jain^ 
■fetidt ;  wherein  we  ahail  evidently  trace  the  grooiidwork  of  many  (« iti  of 
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tor  pablie  polity,  OtA  aha  il«  oright^  oT'sMh  of  onr  nWn  Mliims  u  troM 
sMier  BboUBboil  in  ihs  IbU  century,  or  atlllrMMin  in  ftrroe. 

A  The^grand  and  ftiiuiailiental  lautim  of  ftil  feodal  tenure  in  this :  thM  d| 
^ds  were  originallr  grwilod  mk'  by  ihe  MverHgn.'dhd  are  iherefore  bold- 
m/miTief' medktefy  ■fifTiHtwaMtfely,  of  the  crowii.    TIte  gradW  wair  ' 

/called  ill e~ proprietor,  or  lord:  being  he  Who  rettuned  tbe  deminion  or  uhi- 1 

'  mate  priiperty  of  the  fend  or  fhe;  and  the  grantee,  wh»  had  only  the  oae  i 
and  posaession,  according  to  the  terma  of  the  gtant,  Wa»  styled  the  fenda- 

'.  tary,  or  vassal,  which  was  only  another  name  for  the  lenaot,  or  boMer  of 
Ae  lands  Jf  though,  on  account  of  the  pre^udieeB  which  we  have  jow&f 
conceived  agaimt  the  docinnee  that  wnre  afterwarda^^erf  on  this  ays 
f0m,  we  now  use  the  word  vaasal  opprofaiiDUaly,  aa  synouynMiw  to  n(a** 
«r  bondman  (8).  f  The  manner  of  the  gmit  was  by  words  of  grunitoiw 
■nd  pure  itonsiion,  tiedi  et  eoMefti ;  which  are  attil  the  operative  words  iD 
onr  nwjem  infeodattons  or  Seeds  of  feoffment.  '  This  waa  perfected  by 
orti  cereJn^iy  of  corporal  {nTCstiture^or  epen  an2~  notivioUA  delivery  n 
pmisesston  in  the  presence  of  the  other  Tssaalsj)  which  peipetnaied  among 
tEvHi  the  Bira  of  the  new  acqmaition.  al  a  lime  when  die  ait  of  writing 
WW  *ery  liule  known ;  and  therefore  the  vrMotee  (tf  property  was  repot- 
ed  in  the  memory  of  the  neighbourhood  i  who,  in  csae  of  a  diaputsd  titltf, 
were  afterwards  called  upon  to  decide  the  difference,  nut  only  according  lo 
external  proofs,  adduced  by  the  parties  Ittiganl,  bM  aho  by  the  internal 
lemimony  of  their  own  private  knowledge. 

^Sestdea  an  oath  atfeilt^  (9),  or  profesHion  of  faidi  to  the  lord,  wiiicli 
was  the  puenl  of  our  oath  of  alle^ance,  the  vassal  or  tmutt  upon  in*es* 
nhire  did  usually  Jumage  to  bis  lord  j  openly  and  hnnibly  kneel- 
ing, beings  ungirt,  uncovered,  "and  holding  up  hia  hands  both  to-    [  *!V4  ] 
getner  belween  those  of  tKe  lord,  who  sale  before  him ;  and  there 
^Sffesirng,  that  "  he  £d  become  his  -man,  from  'that  day  forth,  of  life  uid 


(8)  Ur.Clm>i»nj«"N«kmf.l  think 

ii^tmm^    (1  IM.  SB  b.  n  •).    HdMC-, 

ibe  pcopl*  of  ihu  ooudiit  beld  ihe  Teudil  op- 

indeed,  iweiiii  lo  hiTc  Ii«d  pnpfilj  iucldenl 

to  unure  \rf  b.ighl'i  M.fLre  only  ;  >t  leut. 

pnMion-.  >hn  IhM  ito  »6M  whI,  *\>i& 

MM  *i(Di&id  *  (mU  Wuint  or  puu.  a( 

nan  wn*  by  luiiglii't  wrviu.  unlui  the  con 
irarj  could  be  ptuird.     (linat.  6Tb].    Whilil 

Ute  word  vUlaiii,  which  once  mpiuii  only  nn  in- 

tfM  dlHwHii,  (imI  deimm  *  puwn  ctexiiuw 
of  e«rr  iBa™l  ind  honou™l,le  ptineipk.  and 

h  bteome  ona  of  the  mom  opprobnoni  ternu 

lord  an)  Knunt  in  poml  of  interesl  and  adian- 

wmcd  lU(  tU  (TiWrB  pmliiced  ■  moni  ia- 
buelaein.  equiinlcnt  lo  the  pohticiil  dejindi- 
tl<»  which  ft  indntod ;  «tMl  Ihtt  alUMMgh  vU- 

eiuw.  lill  he  had  lecrited  hatolje  from  the 

heir,  be  «u  not  enlDled  id  Ihc  oanlihlp  or 

hiBMldpf  bilhuidi  UBltU  th<  loid  hul  lh( 

Jnarwiullj  bmoI  iHHbiiimon  ihwi  bond- 

MitnafT  liir  lile  oi  yean  only,  in  »hich  ci.aa 

min,  or  l»houier,  it  bresmr  nfiemiinia.  M  wt 

he  could  not  t>kc  homige.  and  thei^rore  <.« 

alloKed  irardahip  wiihoot  Ihat  preiiou*  IM. 

dcnd  in  if  .ioli™. 

To  tb*  Moanu  (te  boiBw  na  icarrfl  of  Is* 
importance  ;  for,  aneienJy,  ttm  iiirid  of  ho 
mage.  «hen  received,  but  not  Tieftiff.  bound 

m  See  ult.  nole  (3)  lo  (til  chapter,  oh- 
•ennw.  in  (dditian  lo  wbu  i«  ihoR  iiud.  Uwt 

the  kiid  to  keep  the  tenant  free  from  etetj 

wiU.aeooid-  mulaatation  for  aetvicea  due  to  Ihe  lord  puia 

_    .  d  by  cuiloiB,  mounl,  (if  th'!re  wore  anyeiich).  and  tn  diffao 

■xccptfoDitollMgnwralnile.that  baky  bn  titio  ta  lbs  land  aiaint  ali  othcn  ;  thougk 

inddeni  to  al)  mannerof  tennrta.     (linn.  iM  mbaeqaHi  linni   (hi*   ioipUcaliOB  of  a*- 

t.  a,  b).     [|  ihould  atio  b«  remarked,  Ihai  no  ijuittal  and  wairanlT  beeatM  peouL.u  U<  h» 

M  wbo  faai  not  an  eatate  in  fee  aimale  or  fe*  mage  —mtttlnL    (EurpaTa'a  >0U  lo  Oo.  LiW. 

41.  •itaet  in  hu  own  right  or  in  rigV  ci  ano-  tT  b). 
Kt.  »■•  aacilMd  oilbtt  u  racain,  or  aToa  to 
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tiipfe  ud  MrtUjr  hooMT ;"  md  dwa  b«  »cmt«1  a  Um  fiom  hk  hti  ((^ 

Wbit:h  coremaiiy  WM'tLtiwiniled  komagium,  Oi  mMktod,  bj  tb»  ttM^im^ 

Aov  the  tiated  form  of  weida,  dnwM*  mttn  Amw  < /). 

/     Whan  tb«  tentnt  luul  tbw  profc—eA  hiaMfllf  to  ba  tfaa  mma  <tf  hi*  a» 

'   psritv  or  lordi  the  nvU  conudentuM  ww  eonocnung  tho  wrMo«^whick 

/  4a  suoh,  h«  WM  bomi  to  ramlai,  m  rwofspense  f<H  tb«  Und  that  oa  ItM. 

[   'OuiL^in  puiOt  pK^Tt  aaA  otiginal  fends,  waa  on^v  iwo-foltl ;  to  foUow^at 

4<l>(ilt<J<^i.l^Qjfv4i4  hi*  aourtS  ift  time  of  peaco ;  and  in  his  anniea  or  vna* 

^iA.t8tini)(h.KltwaacaaM^CSlle(fbiratol1)e'field^  TEeloifl  waa,  in  m^ 

iMiea,  the  legiaUtw  and  judge  orei  all  hra^'leuSatoriei :  and  ihsnfota  llw 

laaaala  of  (ha  infeiioc  lot^  vera  hound  hy  their  feaJ^  to  attaad  thair  4» 

neatio  couiM  barona  {g)  (which  were  inaiitiitad  in  aver^  manor  or  barony 

for  4«og  speady  and  afliwtual  jaatica  to  all  iha  tenania),  in  order  aa  wall 

M  amwei  luoh  complainta  aa  Might  be  alleged  againat  themaelrea.  aa  It 

form  a  jnrf  or  homage  for  iho  trial  of  ibaii  fellow-tenanta :  and  upon  tbia 

acoounl,  in  all  tba  CkmUI  inatttutwns  both  hare  and  on  tha  coniineM,  ikaj 

byth»  appeUatiin  of  the  paan  of  the  court ;  i 

In  lilunanMrtha  buwia  theni8ebea,or  lora 

nor  diwtiiata,  were  daooauaaMd  Mara  of  the  king'a  court,  and  w«ia  bomd 

to  attond  him  upon  aaminone,  lo  hear  cauaaa  <)f  greater  coBieqnenca  in  tka 

king'a  ]n«aeDce,  ud  under  iha  diraoiioo  of  hu  grand  juaticiary ;  till  in 

■way  countries  ttM  power  of  that  oficar  was  broken  and  distributed  into 

other  courts  of  judicature,  the  peers  of  the  king's  court  still  raaerv-  - 

(  *ft&  ]    ing  10  tliamaslves  (in  'almoat  every  faodal  government)  tha  right 

of'  appeal  from  iboae  subordinate  oouns  in  the  last  reaort    TIm 

military  branch  of  aervice  eonaiated  in  attending  the  lord  to  the  wan,  H 

called  upon,  with  auoh  a  retinue,  and  for  aoch  a  number  of  daye,  aa  wmo 

atipulated  at  the  first  dooaiioa,  in  proportion  to  the  quantity  of  the  land. 

At  the  fiiat  intrtiduciipi)  of  feuda,  as  they  were  gratniioua,  ao  also  ili^ 
-were  precarious,  and  held  at  the  an// of  the  lord  (h),  who  was  then  the  eole 
iudge  whether  hia  Takanl  periinmied  hia  aerricea  faithfully.  The*  tbey 
oecame  certain  for  one  nr  more  fears.  Among  the  ancient  Germaan  ib^ 
otmtinued  only  from  year  to  year ;  an  annual  distribution  of  lands  being 
made  by  their  leaders  in  their  general  eomicits  or  aascmUMs  (i}.  Thia 
was  professedly  done  lest  their  thoughts  ihoalcl  be  diverted  from  war  to 
agriculture,  leat  tha  strong  should  encroach  upcm  the  poaaeoai(»a  of  tba 
wuak,  and  lest  luxury  and  avarice  sboold  be  eneoinsged  I7  the  eractieM 
of  permanent  houses,  and  too  curious  an  attention  to  convenience  and  tha 
elegant  sperfluitiea  of  life.  But,  when  the  gene««l  migrtiicm  waa  pret^ 
well  over,  and  a  peaceable  poeseiwion  of  the  new-acqmi«d  settlements  had 
introduced  new  custams  sad  maimers  ;  when  the  Futility  of  the  soil  had 
encouraged  the  atudy  of  husbandry,  and  an  aHenkin  for  lbs  apota  they 
had  cultivated  began  naturally  to  arise  in  the  tiKers  ;  a  more  permanent 
degree  of  pnqMity  waa  introdwied,  and  fenda  began  now  to  bo  graniod 

<rf  Dr.  Aibnthna^        Ql)  F^.  LUJ.  1.    ^  _  


]/ttj^  tn  dtfttrmd  I 
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■•rtiian  M  uuUin.  (WutartoiM  soiw  ■■  roa,  L  S^  >.  ll.)    "  ^(rMr  ytu^i^  vfrl  sa^H  artam 

tblM.  V.l  UwUlnM,lliH*,kgtkrash(pwrUa  mtjmi  rrtfrimt^mM;  ud  mtfutriuMjmia^i- 

Uttnttn.  tBo>>nlrBUHnariUt«kun>U*B.Uut  fa,iii  a-mn  tmgidat,gtmht*i  ri  tfrnmHtmOmt Ih- 

ct«t  jonnlta  pMttmw  (Um  king  m^tm  fn  h  ctimBM,  ff—  tit  it  fm  iff  ^ 

M  Jultdi  PolJiu,  Qtim*$Ht.t.%  mm w.Mt  Jil <grt,j(fM  —  1 1 » *i  IfifX 

'  -  iiwuf*  oriHdM  k»  HfuMS 
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§at  iki  iifi  ot  Hm  hnduory  (k).  Bat  »{D  redds  w«te  mit  ywl  ^treSitmy  , 
Ihoi]^  frMpimtlj  granuid,'  by  tlw  fa*atir  of  the  lord,  to  the  ehtMren  of  th* 
feroMT  ponessor  ;  till  in  proceu  of  tine  it  becMiw  untuiid,  mnd  wu  lltaMi 
ito«  AoDgfat  hnht,  to  reject  die  heir,  if  be  were  capable  to  perTona  iM 
•ervicea  (/) :  and  therefore  infanta,  woiaea,  and  profeseed  monks, 
«btt  werf>  incapable  of  'bearing  am»,  were  aleo  incapable  of  [  *i6  ] 
Mccflnding  to  a  |[«mun«  feud.  (  But  die  hetr,  when  admitted  to  . 

.the  feud  which  his  ancMtor  pOB«e«B«d,  med  generally  to  pa]'  a  fine  m  ao-' 
knowledgmeni  to  the  lord,  in  horaea,  arm*,  mohey,  and  ute  like,  for  wdi 
nnewal  of  the  rend :  which  waa  called  a  relief,  b^satise  it  raised  up  and 

'.  n-eataMiahed  ^e  inheritance,  or  in  the  worda  of  the  feodal  writers,  "  iMor* 
tmm  el  eadueam  ktrtdilatem  rtlmahaiJ'  This  reti^waa  afterwards,  whea 
fends  tteeame  ^Molnteiy  hereditary,  continned  en  tlte  death  of  the  (enao^ 
Aongh  the  (HTtginal  foundaticm  of  it  had  ceased. 

For  in  process  of  time  fends  came  by  degrees  to  be  universally  axtenAsd 
beyond  the  hfe  of  die  first  raasal,  to  hia  *ont,  or  perhqis  to  such  one  td 
them  as  the  lewd  should  name  ;  snd  in  this  case  the  form  of  the  donatii« 
was  strictly  observed  :  for  if  a  feud  was  given  to  a  man  and  bia  mm,  all 
his  sons  succeeded  him  iir  equal  portions :  and,  at  ibey  died  off,  tbiir 
■haras  rererted  to  their  lord,  and  did  not  descend  to  their  children,  or  evra 
lo  their  surviving  brothers,  as  not  boing  spceifled  is  the  donation  (ai).  But 
when  such  a  feud  was  given  to  a  man  and  his  Am-*,  in  general  terms,  (b<a 

•  a  mere  extended  mle  of  auccession  took  place  ;  and  when  die  feudatory 
died,  bia  male  descendants  in  injutilum  were  admitted  to  the  succession. 
When  any  such  descendant,  wlio  thus  had  succeeded,  died,  his  male  de- 
aeendsnts  were  alito  admitted  in  the  Drat  place  ;  and,  in  defect  of  ^em, 
such  of  his  male  collateral  kindred  as  were  of  the  blood  or  lineage  of  the 
first  feudatory,  but  no  others.  (  For  this  waa.  an  unalterably  maxini.  ia  &»- 
dat^aucceMion,  that  knone  was  capalile  of  inheriting  a  feud,  but  snch  as 
maj^jheJiload dr,  that  h, llnekTIv  flescended  from,  the  first  Feudatory  {n)"J 
AttSlhe  deacer..  being  ihus  conRned  to  males, originatly  extended  to  M 
the  males  alike ;  all  the  aons,  without  any  diaiinciion  of  priraogealture, 
succeeding  to  equal  porliona  of  the  father's  feud.  But  this  being  found 
upon  many  accounts  inconvenient  (panicniarly,  by  dividing  the  services, 
and  thereby  weakening  the  strengiQ  of  the  feodal  union),  and  hoturmry 
feuds  (or  titles  of  nobility)  being  now  introduced,  which  were  not 
«r  *a  divisible  nature,  liut  could  only  be  inherited  by  the  eldest  [  *ft7  ] 
■on  {«)  i  in  imitation  of  these,  military  feuds  (or  those  we  are  now 
describing)  began  also  in  most  countries  to  descend,  according  to  the  aama 
mle  of  primogeniiure,  to  the  eldest  son,  in  exclusion  of  all  the  rest  (;>). 
ff  Other  qualMca  of  feuds  were,  that  the  feudatory  could  not  alifineordia 
BMB^^hiB  feud  ii  neither  could  he  exchuni^,  nor  yet  mortgage,  nor  eym 
«ri»ru  by  will,  without  the  consent  of  ihe  lord  {f).>  For  the  reason  tA 
conferrmg  the  feud  being  the  personal  abilities  of  the  feudatory  to  aerve  in 
war,  it  was  not  St  be  should  be  at  liberty  to  transfer  this  gift,  either  from 
tiimaelf,  or  from  his  posterity  who  were  presumed  to  inherit  his  valour, 
'o  odiera  who  might  prove  leas  able.  And,  as  the  feodal  obUgalion  vs* 
looked  npon  as  reciprocal,  the  feudatory  being  entitled  to  the  lord's  pio- 
lection,  in  return  I'or  his  own  fealty  and  aervice ;  therefore  the  lord  conld 
(K  rmt.  1 1,  (.  1.  (*)  rw4. 1^  t  w. 
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•f«t  Ub  aei^DPiy  or  protection  without  cnoMst  of  his  tmmI.  j 
iD  tb*  vumI  could  kis  f«ud  without  coD«an»  of  hJM  lord  (r) :    it  being 
squally  tuireufliubl*,  tbail  th«  loid  ahould  extend  his  protection  to  k  peiaoa 
10  whom  he  had  nccepiiont,  ud  ihu  the  v|«aml  ihould  owo  ■ut^ectkm  lo 
a  anperiot  not  of  hia  own  choosing. 

Thoae  were  the  principal,  and  very  sin^Je,  ^alitiea  of  the  genuin*  U 
original  feuda  ;  which  were  all  of  a  inililwy  nature,  and  in  the  haada  of 
inilitaiy  penoaai,  though  the  feutlatoriea,  being  ujidcr  freqiieiKJgfapaci^ 
I  uea  of  cultivating. and  manuring  their  o.wA  ^P^i  eoon  fuuikd  it  neceaaay 
I M  comnyt  pATt  pf  them  to  inferior  leaants :  obliging  them  to  such  reiuma 
I  in  aervic^,  corn,  cattle,  nr  monuy,  aa  might  enable  the  cUerfeudUoriea  lo 
lUtand  their  militaiy  duties  wiihout  distrHction  :  which  returns,  of,  r^^i'iu^ 
were  the  orisinal  of  reni^, ^nd  by  these  me&na  the  feodal  politv  waa  great^ 
extended  ;  wese  infiiriar  feudatoriee  (who  held  what  are  called  in  the  Scots 
|ur  "  lere-^fa")  being  uodar  similar  obligations  of  fealty,  to  do  auit  at 
court,  U  answer  the  stipulated  renden  or  teni-service,  and  to  pro* 
[  *A8  ]  mote  the  welfare  of  their  inunediaie  superiors  or  lords  (>].  'But 
this  at  tlie  sante  time  demolished  the  ancient  simplicity  of  feuds; 
ani  an  inroad  being  once  made  upon  their  constiiuiion,  it  subjected  themt 
in  a  course  of  time,  to  grest  varieties  and  innovations.  Feuda  began  to 
be  bought  and  sold,  and  deviations  were  made  from  the  old  fundamental 
ndes  of  tenure  and  succession ;  which  were  held  no  longer  sacred,  whea 
the  feuds  tlienisnlvea  no  longer  coatinned  to  be  purely  military.  Hence 
tbase  tenures  began  now  to  be  divided  inio/eoda  propria  et  mpn^ri^^  gp- 
per  and  improper  feuds^  under  the  former  of  which  ui visions  were  com* 
(ueheniled  sucli,  aniTauch  only,  of  which  we  have  before  spoken;  and 
under  that  ufiiu^toptt  of  derivative  feuda  were  comprised  all  such  aa  do 
itot  fall  within  (l^^Uierileacripiions;  such,  for  instance,  as  weVeorjj^na^ 
barffiud-Mid  sold  id  the  feudatory  for  a  price  :  suofc  as  were  held  lyom 
base  or  less  libnourable  aervicea,  or  Upon  a  r^nt,  u  lieu  of  military  sernce";  J* 
wc^U  were  in  themselv^  alienabls.  .without  mulual  licence  lond^wcli 
H  night  descend  indifferently  either  to  males  or  femalea.  But,  where  a 
difference  was  not  expressed  in  the  creation,  such  new  ctealod  feuda  did 
in  all  respeeta  follow  the  nature  of  on  original,  genuine,  and  proper  feud  (f). 
fiut  OS  soon  OS  ihe  feodal  system  came  to  be  cooaidered  in  the  light  of 
a  civil  ealabliahmeai,  nuher  than  as  a  military  plan,  the  ingenuity  of  thff 
same  ages,  which  perplexed  oU  theology  with  the  subtUty  of  scholastic 
(liaquiaitiooB,  and  bewildered  philosophy  in  the  mazes  of  metaphysical 
JHgon,  began  also  to  exert  its  influence  on  this  cojmous  snd  fruitful  sub- 
ject :  in  pursuance  of  which,  the  most  refined  and  oppressive  consequencea 
were  drawn  from  what  originally  was  a  plan  of  simplicity  and  liberty, 
equally  beneficial' to  both  lord  and  tenant,  and  prudently  calculated  f« 
their  mutual  protection  and  defense.  From  this  one  foundation,  in  different 
countries  of  Europe,  very  different  superstructures  hare  beea  rmiaed :  what 
effect  it  haa  produced  on  the  landed  properly  of  England  will  aj^Msr  in 
the  following  chapters  "(10). 

(f)  wiKht,  m.  tft  rait,  t,  i.  t. 

tn  tku.io. 

'Wl  8m Mr.ltallnV Boti ^nlU sabiMI sT fcaii, Oo. Ut  UL s k 
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CHAPTER  T. 
OF  THE  ANCIENT  BNOLI8H  TENVRES  (!)■ 

[n  dds  chapter  we  skall  uke  k  ahort  view  or  the  tncient  tsntirei  of  Ml 
English  eatateB,  or  the  manner  in  which  luid^,  tenements,  snd  here^ta 
Mente,  might  have  heen  hoHen,  as  the  same  stood  in  Torce,  till  the  middl* 
•1  the  last  century.  In  which  we  shal)  easily  perceive,  that  bH  the  par- 
ticularitiea,  all  the  aeemin;  and  real  hardships,  thalt  attended  those  tennres, 
were  to  be  accounted  for  upon  faodal  principles  and  no  other ;  being  fraiM 
irf',  and  deduced  from,  the  leo^a)  policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the  policy  or  ant 
laws,  supposed  to  be  granted  by,  dependent  upon,  and  /ioldeit  of,  some  su- 
perior lord,  by  uid  in  consideration  of  certain  sehrices  to  be  rendered  to  dn 
lord  by  the  tenant  ot  possessor  of  this  property.  The  thing  holden  i*them* 
fore  styled  a  l*nemtnt,  the  possessors  thereof  tenants,  and  the  manner  of 
^eir  poesesaion  a  tenure.  Thus  all  the  land  in  the  Idngdom  is  supposed 
loBe  noldeii;  mediately  or  immediately,  of  the  king,  who  is  styled  the  lord 

rSmount,  or  abore  all.  Such  tenants  as  held  under  the  king  immediate- 
when  they  granted  out  portions  of  their  lands  to  inferior  persons,  b«- 
came  also  lords  with  respect  to  those  inferior  persons,  as  they  were  etBI 
unants  with  respect  to  the  king  (8) :  aitd,  thus  partaking  of  a  middlt 
aature,  were  called  meme,  or  middle,  lords.  So  that  if  the  king;  granted 
a  manor  to  A,  and  h«  granted  a  portion  of  the  land  to  B,  now  B 
w«>  laid  to  hold  *of  A,  and  A  of  the  king ;  or,  in  o^er  witrds,  [  *80  ] 
B  held  his  land*  immediately  of  A,  but  mediately  of  the  king. 
The  king  therefore  was  styled  lord  paramount ;  A  was  both  tenant  and 
lord,  or  was  a  mesne  lord  :  and  B  wu  called  tenant  paravail,  at  die  low- 
ast  tenant;  being  he  who  was  supposed  to  make  arail,  or  prolit  of  the 
land  (a).  In  this  manner  are  all  the  lands  of  the  kingdom  holden,  which 
are  in  ^e  hands  of  subjects  :  for,  according  to  sir  Edward  Coke  (d),  in  die 
law  of  England  we  have  not  properly  allodi^ua  ;  which,  we  have  seen  (o)r 
is  the  name  by  which  the  feudists  abroad  distinguish  such  estatea  t>f  the 
subject,  as  are  not  holden  of  any  superior.  Sq  that  at  die  first  glance  wt 
may  observe,  that  our  land*  are  either  plainly  feuds,  or  parinke  very 
■tnmgly  of  the  feod^l  natvre. 

All  tenures  being  thtw  derived,  or  supposed  to  be  derived,  from  the  king, 
those  that  held  iramediately  under  faim,  in  right  of  his  crown  and  dignity, 
were  citltf  d  his  tenants  n  eofite.,  or  in  chief ;  which  was  the  most  honour- 
able species  of  tennre,  bnt  at  the  ssme  time  subjected  the  tenants  lo  tirest 
er  and  more  bitrtheosmiM  lerrices,  than  inferior  tenures  did  (J).    This  dis 

W  1  Inct.  tg*.  {t\  la  Ik«  Oinnuic  coniUtiiilon,  iKn  cIscMri 

(M  I  Int.  [.  theMahop^UieiicuUrpnnr»,l>iaiinii«iilntl« 

(ej  rK*«T.  Ac.iiklcliluilddlncllTlnmUMsnipMH'.anfilM 

(t)  9MinMiwn1.  Cralna  Dig.  I  n>l.  9.11.  or  canun  airnuiil  paTmanli  (comminli  itn 

nd  indci,  HI.  Tcnnn,  ind  tlom.  Djf.  nA  irilliug),  wtilcb  weM  nollKinl  ht  th«  >hirin 

Bh.  Ab.  lit.  Tenart.  of  the  eouniie*  in  which  the  linilii  litj.  luiboa 

(S)  Wjtiiiu  tbe  Hnt,  and  ollwr  faiuUl  »-  that  iha;  (till  retained  the  rfmwH  Urtttm 

rareijoa,  ibuuch  ibaj  nwda  Urf«  and  iniiM-  in  tWmaslTea.      (Madn  Hiw.  Biah.  a.  It 

■Bt  (ranta  uf  laada,  alwa;*  raaarrad  a  ma.  Cr*i|  da  F«ud>  L  I  a.  At 
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<■  T«a  ncRTs 

liMtioii  nil  thnmgh  idl  die  different  sorts  of  tenure,  of  which  I  now  pi» 
■  c«ed  to  jfiTO  an  accouot. 

/  I.  There  uema  to  hare  subsisted  sinong  onr  Ancestors  four  jnincJMl 
i^cTes  oriay  tenures,  to  whieli  «]l  tHEtn  iwy-be-teduced  ;  the  ip^ni  cn- 
leria  of  wVicb  were  ihe  natures  of  the  several  services  or  leoilera,  ihat 
weie  due  tip  Ae'ltiiiliifioniflieirunanU.'TbtJflnieeB,  in  respect  of  dieir 

rility,  were  either  ^tm  or  ^ase  services  ;  in  respect  gfibeirquaiitihi  ana 
^aiAJllCezafilUig-lIiein,  were  either  e^Uii»pj  imcwrtpy^Jfree  serruies 
were  such  as  were  mrt  luibecvming  .^e  characler  nf  a  aqltjipf  pi 
I  *61  ]    »~  free  man' tp  perform  ;  *u  tg^aerve  tmder  lujt  lqr4  \n  the  w^ra^  u 
pay  a  au|p.  of.  mbjney,  ^d  the  l;1^e)^  £an  services  were  sucK  ii 
Yer.fL.^y  nit  for  peaiagu  oiper^ns  of  a  servile  ruiV()  sa  tojlough7& 
Ind's  landi  to  made  his  hedges,  to  cany  out  ija,  dung,  or  other  meBn  em- 
ploymenta.  (  The  ctrtain  servfcaa,  whether  free  or  base,  were  such  asWSt* 
■Ubted  in  qusntiiy,  and  could  itot  be  exceeded  on  any  pretence  ^  as,  to  pay 
a  stated  annual  rest,  or  to  plough  such  a  MA  for  three  days.  (  The  itMcer^ 
Um  depended  upon  unknown  contiogencies ;  u,  to  do  mUitary  service  in 
peraMi,  or  pay  on  Msesamenl  in  lien  (rf'ii,  when  called  upon  ;>Dr  lo  wmd 
ft.harn  wheaarer  the  Scow  invaded  the  roalm  ;  which  are  froe  seririces : 
/  or  to  do  whatever  (he  lord  should  conunand ;  which  is  a  base  or  villein 
Mrvice.> 

From  the  vanons  combinfUiona  of  these  aerrices  have  arisen  th«*fo)v 
kinds  of  lay  tenur*  which  subsisted  in  En^nd,  till  the  middle  of  the  last 
qentniyt  and  throe  of  which  subsist  to  this  day.  Of  these_£racton  (who 
Wiota  under  Henry  the  Third)  seetna  to  give  the  clearest  and  roost  com* 

Cindioua  accouqt,  of  say  author  ancient  <»  modem  («];  of  which  the  fol- 
wing  is  the  outline  or  sbsuact  {/),  "  Tenemenlfl  an  .qT  >*<>  kinds, 
A<vtit>(>nnn*g(  autlvillenag*,  AndiOfftsnk-tenementa,  some  are  heldfii^ 
It  in  consideration  ofhomage  and  knig&l-^tntiet ;  olhen  in  fne-ioeaga  wift 
Uio  service  of  feal^  oaly-"  And  again  {g),  "  of  villensges  acme  are  pure, 
and  others  privileged.  He  that  bold*  in  yvn  viltena^t  .abalt  Ha  whatever  is 
cdnrnianded  him,  and  slwsys  be  bound  in  an  uncertain  service.'  The~6tSer 
kind  of  viltenage  is  caUed  vilUin-toeag» ;  and  these  vil I eiii -socmen  do  fO"- 
lein  services,  but  siictt  as  &r^  certain  and  detenrtined."  Of  which  ike 
sense  seems  to  be  «s  follows :  first,  where  the  advice  was/MB.  hutJVHS^ 
tain,  as  militaiy  swvice  with  homage,  that  tenure  waa  called  tlie  ta< 
[  *63  ]  nure  in  'chivalry,  per  servUium  tn^tare,  or  by  knighfewrvjce.  iS«> 
condly,  where  ttie  service  wasnot  only  yret,  but  alsQnrfaiii,  as  by 
baity  only,  by  rent  and  fealtv,  ^c.  that  tenure  wu  nollfidiiisz!^  soc^gnM, 
Of  free  sooagej  These  were  the  oolyyr«#boldinpor  tenereents;  tbe  others 
were  vilUaout  nr  servile.'as  thirdly,  where  the  service  was  hast  in  its  na* 
lure,  sod  uaeerlaifi  as  lo  time  and  quantity,  the  tenure  was  punim  etlisn*- 
fiuta,  absolute  or  pure  vill^o^ge.  I>aslly,  where  the  seniiiie,  was  ^'giajta 
nature,  but  reduced  tna  etrtamty,  this  was  still  Till^nge,bnt  distinguished 
^from  the_  other  by  the  name  of  privileged  villemgei  v^enagiam  privilegia- 
turn ;  or  It  might  be  still  called  socage  (from  the  certainty  of  its  services), 
out  degraded  by  dieir  baatntst  into  the  inferior  title  of  vilUaiwB  soeagivm 
villein -socage. 

lUtuoTthaMipln-.iUiidHrlaad-    *<•  aa  UUUM  >K)a 


i<Mlneil«noinluudiHd'*t<aa«.  Hod-Un.    ~  («}  ViUaifHmi  *h>^  avini,  iM^  ynni^ 
UJii.flr  hn,     Qmiirmrl  in  pn  vtUcM^u /uwl  fifiDfH 
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L  Tbs  fast,  MOM  nnv«ml,  qrf  «toiw»d  Ae  noM  faMmrable  nwcM* 
«f  tenure,  wu  tliu  by  knight-Mrvroe^  called  in  Latin  tervitium  miUtan, 
(Bd  in  Uw  Frnnch,  MoJry,  or  wniM  ^  cAtvobr,  aoswDnSg  Kniie  JA^ 
iFMmmivt  of  ifa«  NaniMM  (A),  whicli  nama  ia  expnMlf  girn  il  by  tW 
liiiTOur  {%).  TUs  differed  in  fwf-  Saw  poiatm,  u  «e  amll  [Mresenily  •««, 
bon  «  pun  ud  proper  GmmI,  bwng  esiitnly  nititary,  and  the  gaserai  flflbcf 
•£  ibe  feodal  MtsUialuMiit  ia  Engiud.  (  To  make  a  imura  by  knight 
Mnrtff*.  If  ^i-^wniif  ty  qimitily  iri*  land  vaa  necmaj^,  which  wa«  called 
» ItMl^l'a  fee,  ftodum  wiiji'iflre.Qtlw  meatiuie  oTwbit;!]  in  3  Edw.  I.  waa 
■Siiutad^at  twelve  jilqu^U^niaa  (i),aQd  ita  Talus  {though  il  varied  with 
lEraiM*)  (/'jTia'tEe'  retpu  of"£dwanl  1.  and  Edward  11.  (m)  was  atatad 
U  3(U.  pir  wMHoi  (3).  And  he  wko  held  thia  pn^Mitioa  of  land  (ar  b 
wbole  fee)  by  knighi-MntiMs  vw  bovwl  to  aUend  hia  ioTd.  lo  the  wara  fw 
ktny  daya  in  evety  year,  if  callad  Bfon  (a) ;  whieh  attendance  waa  hia 
fw^KtiM  or  rewm,  bu  r«M  or  aarviea  for  the  land  ka  olairaed  to  hold.  If  fat 
bald  only  hair  a  knigkt'a  fee,  he  waa  ealy  boimd  to  aUend  twentr 
days,  &nd  to  in  proportioD  (u).  And  tke»  ia  raason  to  'apfrBhend,  [  *63  ] 
thai  ihia  aervica  waa  ibe  whole  that  our  aaceacna  meant  to  aub- 
ject  ihemaelvea  to  ;  the  other  fruita  and  cooaaqnaaoes  of  this  tenure  beiaf 
fnudulantly  soperiaduced,  as  the  regular  (though  imiiMsaeeii)  appendagea 
U  the  feodal  ayatem. 

Thia^tMian  of  knight^aerrice  had  all  the  iqatb  of  a  atrict  ud  legsbl 
feod:  It  was  granliad  by  words  of  pure  duaWioar^fttfd-concrM)  (p) ;  was 
ttwTefred  1i>y  liiveaUure  or  detivcring  corporal  poasesaion  of  the  Uadi 
vaMally  called  livery  of  asisia;  and  waa  perfected  by  boaiage  and  faaliyt 
(LaloajlTew  afler  it  these  seven  fruits  and  consequences,  as  tiHeparaMy 
(  Mm")""'  i"  'hf  t'-;"""  in  chivalry ;  via.  aids,  roliefi  pnmei jojun,  wardHhip^ 
°Wri"g1?i  pMf  fifr  yT""°|'"",  and  eachfat^all  which  Ishall  endeavour  10 
explain,  and  to  shew  lo  be  of  faod^l  original  (4), 

1^  AidB,|;ere  originally  mere  benevolences  granted  by  the  tenant  to  hia 
la>d,ia  timesdf  (IifficDhy&nddiBtTed(9);  bolin  proceea  oriimii  ihey  graw 
flrto^n^lUllGXetLaaj^jBattBr  o^  right,  and ji^U^it jQK^BtiiHk  Theiie  aida 
were  prill  ctpally  three;  tirai,  to  ransom  the  lord's  penon,  if  taken  prisoner; 
alSKedsary  cbn'soqaence  of  the  feodal  atiachmenl  aiid  fidelity  ;  insomuch 
that  the  neglect  of  doing  it,  whenever  it  waa  in  the  vaaaal's  power,  waa  \n 
the  Hlricl  rigour  of  the  feodal  law  an  abaulute  fotfeiture  of  his  estate  (r) 
Sejandiy^JS  make  the  lord's '  efdeat  aon  a  knight ;  a  matter  that  was  fer- 
AOiiy  aUended  with  great  ceremony,  pomp,  and  azpenaa.  This  aid  could 
«M  be  demauded  till  the  heir  waa  fifteen  yean  old,  or  capable  of  bearing 

n)  apcLm.  aim.  til.  M,  pnflinl  lo  HitduI^  yaubiHik, ««.  n 

lil  c.  t,  *  D.  (■)  Utt.  *  W. 

U)  fuel- 3  Edw.  L    Co.  UlUM.  (.J  Un  Liil.lt. 

:» iiiwt.Ma.  [>)  > 

»  SU(.W«tin.l,«,M.  StM.4l«iM.lWw.    4v»* 


(3)  Mr.  SeMsn    oanMmlii,  that  i  kniffal'a  Feudal  f  i 

ft*  md  wit  cansiUnr  land  of  ■  filed  Client     barora  ih( _.. __ , 

or  nliie.  bul  »ai  ai  much  ■■  ihc  king  waa     Unla  aritluul  raaaniag  anypwtjcu _   . 

pleaB*!d  ic  £rant  upon  ih«  cooditioji  of  havinf  ar  t«niir*»  tha  law  aiflalihf  a  Iiiiiiin  for  hiA 

ihe  ttiijce  of  am  knirhl.     Tit.  of  Hoin.  p.  t.  wonld  hara  nada  Iba  ataata*  bald  b;  knichra 

a.  S.  a.  17.  and  26.      Thia  i*  mkal   pmb^a  :  aerriee." 

W-4M,  iteannm  be  nippoHrd  Itwt  Iha  auM  WiMhtalto  (afa.Ihat  "miliUijUBknuna 

■K«iilr  of  I'OidluaeTaijiibataadbttaa*  enaladlnrpun«ocdiaf  doDaMe."    Wrkbt^ 

•alfe.  .  fm.  lO. 

<iJ  Sir  John  Dalrjmpta,  in  an  Eaaaj  ga 

Vol.  I.  « 
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m  -tiffi  siGirre 

wu  (s) :  die  iMMtm  of  it  bai^  to  Ined  «p  tb«  «UaM  md  mi  heii 
•pporent  of  tfaa  MigiKMy,  fai  dsMlB  of  nam  mi  chintliy,  for  th«  tfpu' 
Mi  defftnoe  of  (Im  nation.  TK>!dly:Ll|D  mMry  dm  Inrd^  «l^<yit  lim^y^ 
hr  gmng  her  a  suiuUe  pixtian :  for  daugmen'  fMRtiaoB  wfiVo  in  tbo>* 

dajra  extreaialy  dendm,  few  lonla  beinf  able  lo  aare  mnch  oM  ef 
[  *04  ]    *tbeir  income  for  this  pnipoae ;  noi  could  thejr  acquire  moaej  by 

other  BMana,  being  wholly  owseiaast  in,anUWnof  aniM;.iNc,bgr 
Ae  nature  of  thair  taaore,  could  thej  charge  ibeir  laada  with  this  or  any 
Mber  incombrances  (A).  From  beacing  their  pn^ition  to  iheee  aide,  nm 
rank  m  profeaaion  woa  exempted  :  and  therefore  even  the  monaateriek,  till 
the  time  of  their  disK^ution,  conliibiiled  to  the  kaightiBg  of  their  iamiat'm 
nale  heir  (of  whom  their  Unda  were  holden),  and  the  marriage  of  his  fo- 
■ale  deecendanta  {t).  And  one  cannot  hot  ehaarve  in  this  parUcnlai  tlw 
Kraat  rasemblaDCO  which  the  lord  asd  Tassal  of  the  feodal  law  bore  to  tha 
patron  and  client  of  the  Roman  republic ;  between  whooi  alao  there  aiA 
aisted  a  mtitnal  fealty,  or  engagenent  of  defence  and  protsotioD.  Faw, 
tritli  regald  to  the  matter  of  a^,  there  were  three  which  WMte  uiualtf 
raised  by  the  client  j  vis.  to  taarry  the  patron'a  dao^ter ;  to  pay  hia  debl8<; 
ud  to  redeenrhis  pemm  from  oaptirity  («). 

But  beside*  tbeae  ancient  feod^  aids,  the  tyranny  of  latds  by  degtees 
exacted  more  and  more  :  rb,  aids  to  pay  the  lord's  debts  (piebaUy  io  imU 
lation  of  the  Romans),  and  aide  to  enable  him  to  pay  aida  or.nliefs  to  bin 
•uperior  hud ;  &om  which  last  indeed  the  king's  teaanis  la  a^itt  wvao, 
from  the  nature  v(  their  tenure,  excused,  sa  they  held  immadiuely  of  ths 
king,  who  had  no  ouperior.  To  fK«vent  thia  abase,  king  Joho'a  m€^»m 
tiarta  (v)  ordained  that  no  aidi  be  taken  by  the  king  without  eonsent  of 
pariiamant,  nor  in  anywise  by  inferior  lords,  save. only  the  three  ansieat 
ones  above  mentioned.  But  thia  provision  was  omitted  in  Uenry  lil.^ 
charter,  and  the  same  oppreseion*  were  couinned  till  the  25  Edwaad  I< 
when  the  atatute  called  amfirmalio  charlammwt»  enacted  ;  which  in  thia 
leapect  revived  king  John's  cbuier,  by  orduning  that  none  but  the  anoieat 

aids  should  be  taken.  But  though  the  species  of  aida  waa  tiav 
[  *65  ]    TeMrain*ed,  yet  the  quantity  of  each  aid  remained  aiititraiy  anl 

uncertain.  Kiag  John's  charter  indeed  ordered,  that  all  aids  takes 
by  inferior  Icxda  should  be  reasoa^le  (w) ;  and  that  the  aids  tsJien  by  the 
king  of  his  tenants  in  capiu  should  be  eetded  by  parliameni  (x).  But  they 
were  never  completely  ascertained  and  adjusted  till  the  statula  Weaim.  -l. 
8  Edw.  I.  c.  36.  which  fixed  the  aids  of  inicnor  lords  at  twenty  afaillmg*, 
or  the  supposed  twentieth  pait  of  the  axnnal  value  of  every  knight 'a  fea, 
for  making  tlie  eldest  son  a  knight,  or  marrying  the  eldest  daughter  :  and 
the  same  was  done  with  regard  to  the  king's  tenants  tn  eapite  by  statatA 
35  Edw.  III.  c.  11.  The  other  aid,  for  ransom  of  the  lord's  person,  being 
not  in  its  nature  cap^le  of  any  certain^,  was  theref<»e  at 


in  PhllUp'i  LifaurPolg.l.m.  I 

■  ■ill  II^^IIMfc JW»  ' 

(t)  Bf  the  MUDte,  Wot.  I.  e.  3a.  the  aid  her  ai 

kir  ths  mnrriM*  pDitioa  of  (ha  lotd'i  «MhI  i 

JwighUT  eoukd  mt  be  dduiidad  till  riw  wm  ? 
wnn  jaui  3f  1^,  ud  if  ba  dud,  U>Ti>t 
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X)F  THIH08.  « 

,      finr  or  rnnuninitign  wirfi  ihrilnntTfirTiitiinfl  iij  tfi'p,  ffmnrr 

i«hicli^«l»p»idi  or  ial^.in  by  ib«  dwih  of  iho  jurt  tenttaLJ  nuitEou^ 
BeIiefirbKfUi«ir  OTfinal  wbileleu^  ware  only  Kfg- eil al w,  yet  tbey  cmm>- 
lioMd  aAar  Uvik  becmnts  luerediluy ;  utd  wer9  tbei«£DrQ  looked  tipoo, 
*ery  jiuUy,  sa  one  of  the  greatest  grieTBncoB  of  tanure :  especially  wheiv 
W  tbe  finrt,  ^y  itm*  naMly  wlntiuT  and  at  tlw  will  of  the  lo^ ;  so  that, 
if  b«  [(leased  to  demand  an  esactutant  leliel^  it  was  io  affiect  to  diainhsdl 
the  beir(y).  The  Esgliah  ill  brooked  this  coiiMqu«QC«  of  ibeir  b«i^ 
adopted  puliey ;  and  ^arefore  WiUiam  the  Conqtieroi  )xy-  hu  law  (*) 
mttartmrnrd  the  relief,  by  directing  (in  imiiAtion  of  the  Danish  heriots)  tb«t 
s  cettaia  quanli^  of  anna,  and  habiliments  of  war,  should  be  paid  by  th* 
auls,  baroM,  and  tayasoiira  respectively  i  and  if  tbe  latter  bad  no  arm% 
ibey  riunild  pay  100«.  William  Rufus  broke  through  tbia  compositioa, 
ud  again  dMnu>d«d  atbitrary  uncertain  mliefs,  as  due  by  tbe  feodal  lawi ; 
dtereby  in  e8«cl obliging  every  heir  to  new-puichsae  mrtd^am  bis  land  («)-: 
but  bia  broihex  Han^  1.,  by  the  charter  before  mentioned,  re- 
stored his  lislher's  law  ;  "and  ordained,  that  the  relief  to  be  paid  [  *66  ] 
should  be  according  to  the  law  so  established,  aod  not  an  arbi- 
ITsry  retkniption  [b\.  But  afterwards,  when,  1^  an  ordinanae  in  27  Hen. 
II.  called  the  assize  of  armsj  il  was  provided  that  every  man's  armour 
■hoHld  descend  to  his  heir,  lor  defence  of  the  realm  ;  and  it  thereby  be- 
eaime  impiactic^da  to  pi^  these  acknowledgments  in  arms  according  to 
the '  laws  of  the  conquenii,  the  con^msitioB  was  universally  accepted  of 
10gj^for_OTery  knjgbt's  fee ;  as  we  find  it  ever  aller  eetablitthed  (e). 
But  11  must  be  rsmembere<i,  mat  this  relief  was  only  then  payable,  if  the 
heir  U  the  deaUi  of  his. ancestor  had  attained  his  full  age  of  one-snd- 
twenty  years.  i 

(     3.^.^inier  mum  was  a  feodal  burthen,  only  incident  .to.ttf  king's  1^ 
-ngatCja.ciipibi,  and  noT'tirt^oae  wlib  held  of  inferior.puiifiHWtJf'cIs^    Jl 

WH  *  nj'til  <ThicIl  ibelkuig   had.  wUen   any  of  hla  Xnmail^  j^  ggfiu   tfiq^ 

'*>*^*'  of  a,|toigbt'a  fee.  Ip. receive  of  the  heir  (^vided  he  were  of  fuU 
*gl.flDf  "'tote  y^'M'lJg'l'.'' "^ '^"'  If  *"'>*■  jf 'h^y  "'■'■''  in  immediate  po»- 
'  sassiun  :  and  half  ^^jmeS  .pBofita^if  the  lands  W6reJa4£V«[sioa.4U({>eqtant 
Ml  an  estate.. for  life  [d).Q  This  seems  lo  be  little  more  than  ^  additional 
felief,  but  grounded  upon  this  feodal  reason  ;  that  by  the  ancient  law  oi 
feuda,  immediately  upon  tbe  death  of  a  vassal,  the  superior  was  eaiitled 
Id  enter  and  take  seisin  or  possession  of  the  land,  by  way  of  protection 
against  intruders,  till  the  iieir  appeared  to  claim  it,  and  reoaive  inrsstitwe  : 
dining  which  interval  the  lord  was  entitled  to  take  the  profits  ;  and,  unless 
the  heir  claimed  within  a  year  and  a  day,  it  was  by  the  strict  law  a  forfei 
tore  (e).  This  practice  however  seems  not  to  have  long  obtained  in  Eng 
Jand,  if  ever,  wiifa  regaid  to  tenure  nnder  inferior  lords;  but  as  to  the 
king's  tenures  \h  capitt,  the  pririta  seirina  was  expressly  declared,  under 
Heury  111.  and  Edward  IL,  to  belong  to  tbe  king  by  prorogative,  in  con- 
trad  istinctitm  to  other  lords  {/).  The  king  was  entitled  to  enter 
and  receive  the  'whole  pro6ts  of  the  land,  till  livery  was  sued  ;  [  *97  ] 
which  suit  being  cmnnuxtly  made  within  a  year   and  day  next 

(vlWcwht.W.  nInaluH  nlmMfmi."    (Tut.Xi/ni     v  H; 

(■)  1  Koll.  AM.  III.  HI  Co.  UU. 

(»)  -Niwn  «•  »*— «  ^iTMMMdM/l-       (t)  r>w.r.ii.M 
tMl  mim  (rmriM  Md.  lU  t^Umm  U  jtlm       (/)SaM  Hulb.0  M.    lTI)h(IIa.l, 
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titer  the  death  bf  Ae  tenant,  in  punimtc*  of  tha  atiiet  AscM  fde,  tbe>»> 
bae  the  king  tued  to  take  as  bn  average  tbe  fir«f  freiu,  ibat  ie  to  say.  •■• 
year's  profita  of  the  land  {g).  And  tfaia  altorwarda  fira  a  haMlle  to  «Im 
popea,  who  claimed  (a  be  Modal  torda  of  th«  chnich,  to  elaini  in  like  ma>> 
ner  from  every  dergyman  in  England,  the  flrat  yew's  {tfofiti  »f  M*  bBBagne, 
by  way  oi  primitim,  or  firat  fnribt. 


4.  These  payments  were  only  due  if  the  Iwit  was  «t  fliU  ifs ;  bviif 

le  was  under  the  age  of  iwenty^one,  belitg  a  male,  <a  fourteen,  behtf  • 
female  (A),  the  lord  was  entitled  to  th«  warisUp  of  the  hair,  and  .ww  caUed 


the  guardian  in  chivalry.  (This  wardship  consisted  in  hariag  the  ciwifBdy 
of  the  body  and  lands  of  eUclTLerrj  without  any  sccouat  of  J^e^^vfiu, 
till  this  age  of  Iwenty^iie  in  msles,  ariltTllteeii  in  leTtTASs,)  For  ■Eelair 
snpposeil  Ihe  heir-male  unable  to  perTdrm  knight-aerTice  till  iwen^-om : 
but  as  for  the  female,  she  was  sujKKMsd  capable  at  fowteen  to  many,  atid 
then  her  husband  might  perfonn  the  senrice.  The  lonl  tttenfore  had  ■• 
waMship,  if  at  the  death  of  Ihe  ancestor  the  heir-male  was  of  lb*  full  age 
of  twenty-one,  or  the  belr-female  of  fourteen  ;  yet,  if  she  was  then  nn^ 
fourteen,  and  ibe  lord  once  bad  her  in  wan),  he  might  keep  bor  so  till  six- 
teen, by  virtue  of  the  statute  of  Westm.  1.  3  Edw.  1.  c.  23.,  the  two  addi- 
tional years  being  given  by  the  legislature  for  no  other  naaon  but  merely 
to  benelti  the  lord  (i)  (6). 

This  wardship,  so  far  as  it  related  to  land,  though  it  was  net  nor  oooM 
be  part  of  the  law  of  feuds,  so  long  as  tbey  were  arbiiraiy,  lemponry,  at 
for  life  only  ;  yet,  when  they  became  heredit«r^,  and  (Ud  eonseqnendy 
oAen  descend  upon  infants,  who  by  reason  of  their  age  -could  neither  per- 
form nor  siipnlate  for  the  services  of  die  feud,  does  not  seem  upon  ftoiti 
principles  to  have  been  unreasonable.  For  Ihe  wardship  »f  the  Isiid,  et 
custody  of  the  feud,  was  retained  by  the  lord,  that  he  might  out 
[  '68  ]  of  tlie  profits  thereof  provide  a  fit  person  *lo  supjdy  ^e  infant's  ser- 
vices, till  he  should  be  of  age  to  perform  tbem  himself  (7).  And 
if  we  consider  the  feud  in  its  original  import,  as  a  stipend,  fee,  or  reward 
for  actual  service,  it  could  not  be  rbought  hard  that  tiie  lord  should  with- 
hold the  stipend,  so  long  as  the  service  was  strnpended.  Tboagh  undonlil- 
edly  lo  our  English  ancestors,  where  such  a  stipendiary  donsiion  waa  » 
mere  snpposition  or  figment,  it  cftrri<ed  abundance  of  hardship;  snd  ac- 
cordingly it  wsa  relieved  by  the  chuter  of  Henry  1.  before  mentioned, 
which  took  this  custody  from  die  lord,  and  ordained  that  the  custody,  boi> 

S)  m.  1 101.^^ 

(6^  The  ten  i*  mneitlMt  at  tuiuim  wiib  ward,  the  lorereitD  of  chinlry  luring  adjodi- 

tu  ■ulhotltj  of  laid  Cnka.  who  ujs,  "  Cu'  «d  hitnuble  lo  dalmight**  wrtiec:  bal  b*  vw 

•nta  coKH  HHat  i/tetui ;  uj  Ikwralbra,  if  '  not  frwd  Of  Iho  nt»  of  hii  mnUn,  whiih 

within  thg  two  TOan   tha    tsnl  mm(4h  tho  wu  prtitoudr  irHiad  in  hii  lori.     The  am 

hoir-fFinile.   ihe  h«ir.femaU   ahall  prtHnttf  wu  diSV^isnt  wlih  letpecl  to  ■  nn*  who. 

enter,  liMiUM  (at  thai  ouu  iha  two  ]wan  Ihoaghiinderage  ohoBhewaaaniadealinida, 

are  gma.     If  thepiardian  aian;  Iha  heir-fa-  waa  not  tlien  in  ward  :  tbf  inatfinca,  if  an  Mr 

Uala  tfirr  ifaa  Af e  of  Lwairs  raa™.  ha  ahaU  ^ ptwrent  waa  mada  a  kaight,  wiihio  ue,  lur- 

uoi  detain  her  land  but  until  her  aw  df  foiir-  ing  the  life  of  hia  aaceaTor,  upon  the  i&aih  <4 

tceii,  for  the  eauaa  ceaaaih.     So  It  b  if  Iho  that  aneeator  aeiiher  hia   param    nor  hnda 

ancMiilor  marrinth  hia  heir-female  and  dieth  would  he  in  wanl ;  (bt,  the  title  of  wardiiu^ 

hafore  nhe  altiiin  to  her  age  of  founeen,  the  not  haring  accrued,  auch  a  caae  J.d  nM  eemr 

lanHaliatl  he  in  wanl,  but  the  lord  (hall  not  williinlheproi'laiDnof  l]w3rd  eha^Mrof  Jb> 

h..-tl,-,.n™«"    alnat.203,*.  -  CAarta.     (2nd   loatit.    It,  fct.      »  AiW 

ing  in  ward,  waa  WMMd  Awy^a  aaa^  e  B«f .  H,  75). 

D  tharafar  faMaaa  sut  nf 

ll,g,™T:C00glc 


h)  If  an  heii 
s  kaitht,  hi*  |> 


OF  THINGS.  H 

of  dM  Uad  and  tha  diildran,  slioaU  belong  to  the  widow  oi  next  of  kit. 
Bat  this  nnble  iininimity  did  not  coniinue  many  years. 

I'be  WKrdship  or  the  body  wu  «.  conoequence  of  the  wardship  oT  lL* 
land  i  for  be  who  enjoyed  the  iafaot'e  esialA  wki  the  proporesl  person  ta 
etkicate  and  muiitND  him  in  his  infancy :  and  also,  in  a  poliliral  view,  tha 
lord  wa«  moat  coocemed  to  give  hia  teaant  suitahle  education,  in  onler  t» 
^uaUry  him  the  better  to  perlwm  those  aeivicos  which  in  hia  maturity  he 
vaa  bound  to  render . 

Wtienthejmde  heir  arrived  to  the  m  of  tyqnty-ope,  or  the  heir-fema^ 
'*  'Jul  Tf  f'Ti'f^Hi  *^"y  yig^  aua  out  thai r  liy^y  or  ouife^ytfudti  ijl)  :  iHat 
M^2^  'l^l'TTy  pf  f^fli^  iaQ(le.9ut'of  ^eir^guar^an'sliandB.  For  this  thev 
were  obliged  to  pky  a  fine,  namely,  half  a  year'iTproffi  of  the  land ;  tfaoUgb 
thia  aeema  expressly  contrary  to  magna  carta  (!]•  However,  in  conside- 
lalion  of  -their  Unds  having  been  ao  long  in  ward,  they  were  excused  all 
teliefs,  and  the  king's  lenanta  also  alt  prioiar  seisins  (m).  In  order  to 
■acertain  the  profile  that  aroae  to  the  crown  by  these  first  fruits  of  tenure, 
sad  to  grant  the  heir  his  livery,  the  itinerant  justices  or  Justices  in  e^re, 
had  it  formMriy  in  charge  to  nuks  inquisition  concerning  them  by  a  jury 
of  iba  county  (n),  commonly  called  ao  iitgtiititio  post  mortem  ;  wluch  wa* 
iasdtoted  to  inquire  (at  the  death  of  any  man  of  fortune)  the 
value  of  his  eataie,  the  tenure  by  which  it  waa  'holden,  and  who,  [  *G9  ] 
and  of  what  age  his  heir  was ;  thereby  to  ascertain  the  relief  and 
talue  of  the  primer  seisin,  or  the  wardstup  and  livery  accruing  to  tbo 
king  iherenpon.  A  Bunner  of  proceeding  that  came  in  process  nf  time 
to  be  greatly  abused,  and  at  length  an  intolerable  grievance ;  it  beins  one 
of  ihe  principal  accusationa  againat  Empaon  and  Dudley,  the  wickea  ea> 
paes  of  Benry  Vll.,  that  by  colour  of  falae  iDquisilioos  they  compelled 
many  persons  to  sue  out  lively  firom  the  crown,  who  by  no  means  were 
tenants  therevvlo  («).  And  afterwards,  a  court  of  warda  and  liveries  waa 
erected  (p),  for  conducting  the  isne  inqitiriea  in  a  more  aolema  and  legal 
manner. 

When  the  heir  thus  cam&,of  full  age,  provided  he  held  a  linight's  fee 
M  tapiie  under  the  crown,  he  was  to  receive  the  order  of  knighthood,  and 
was  coai|)ellable  to  take  it  upon  him,  or  else  pay  a  fine  to  the  king.  For 
is  those  beroical  times,  no  person  was  qualified  for  deeds  of  armi  and 
chivalry,  who  had  not  roceived  thie  order,  which  was  conferred  with  much 
^eparalioo  and  aolenwity;  We  may  plainly  discover  the  footsteps  of  a 
aimilar  custom  in  what  Tacitus  relates  of  the  Germans,  who,  in  ordtr  to 
qualify  their  young  men  to  bear  arms,  presented  them  in  a  full  assembly 
with  a  shielil  and  lance  ;  which  ceremony,  as  waa  formerly  hinted  (q),  is 
supposed  to  have  been  the  original  of  the  feodal  knighthood  (r).  This  pre- 
rogative, of  compelling  the  king's  rassals  (8)  to  be  knighted,  or  to  pay  a  ^ne, 
was  expreasly  recofiuzed  in  parliament  by  the  statute  Ub  militilus,  I  Edw, 

»]  Co.  Un.  TT.  (f)  B(Mk  I.  p.  401. 

(Oaitan.  m-ct.  (?)  "«  iftimcOlttit  iHKXi,mm  Mfwit,  m$ 

I»  Ilotailiiii.  j^  ait.  I.  mml.'  HtS'SHTinM  (on,  l^'mtnu  jwrtmim 

(.MIlMIIM.  •    teHt.-iMtWJ~ufvf  nAifiB-jiiuinv-Mr 

(r>  SUi.IlUni.yin.e.M  <«.■    i)ril>r.  Gm.c>^  ll. 

1%)  Mr.  ObiisliHi  abmrc*.  tte  tkit  mw  Umud  M  Um  king'i  Unuu  in  ihr  commu 

KiE  M  *M  iwAiii  lo  Ika  kiai^  laMntki  uma  iMiad  I9  Gdm.  VI.  and  quecii  Elinbtlh 

Colw  diMB  »t  bhU  tliM  dtMiootiDn  b  wbiehwain  t9R]rB.F(Md.  lU.uullBl.   Sn 

hi*  eoDLiientarr  OB  *■  Mai.  d«  Hlit  1  ImT.  UC»L«.9a,    3  Euiko.  TO ;  aai  book  L  p 

H).    Nor  i(  tht  pomr  t^  lb*  aamnUwiiwn  WL 
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II. :  wu  oxened  u  ui  expedient  for  niiing  money  hy  mar;  of  our 
beiri  princes,  particularly  by  Edward  VI.  and  queen  Elizabeth ;  but  yet 
vaa  the  occaaion  of  heavy  murmurs  when  exerted  by  Charles  1. :  among 
whose  many  iniafonunes  it  was.  that  ndither  himself  nor  hi*  people  seemed 
tble  to  distinguish  between  the  arbitrary  stretch,  and  the  legal  exeitinn 

of  prerogative.     However,  among  the  other  concessions  made  bf 
[  *70  ]    'that  unhappy  prince,  before  the  fatal  recourse  to  arma,  he  agreed 

to  divest  himself  of  this  undoubted  flower  of  the  crown,  and  it 
was  accordingly  abolished  by  statute  16  Car.  I.  c,  30. 

9-  But,  be^re  they  oame  of  age,  there  was  still  another  piece  of  ftmho- 
rity,  which  the  guanUan  was  at  hberty  to  exercise  over  his  infant  wards; 


1  meaii^the  right  of  tnarriage  {mariiagium,  as  conttsdistiiigiiubed  ftom 
matrimon^j,  wfiicti'm  its  feodal  seiise^gniBiSffllp/DpwerTwhichjhe  lorf 
drfiiiiBian  in  cBiyiTry'BlKrordrBposing  of  his  infant  ward  \n  mBtrimotiY.y 
F5f~wBjreThc'mrailtTreHlfr'»SfiT7T^e"gtiardian"Taff^ihe  power  oT  lender- 
ing  him  or  her  a  suitable  matcb,  withoot  diipantgement  or  inequality; 
which  if  the  infants  reftised,  they  forfeited  the  value  of  the  marriage,  txiib- 
rem  tnaritagii,  to  their  guardian  {s] ;  that  ia,  so  much  as  a  jury  would  assess, 
m  any  one  would  bona  fide  give  to  the  guardian  ibr  such  an  alliance  (t) ; 
■nd,  if  the  infanta  married  themselves  without  the  guardian's  consent,  mey 
forfeited  double  the  value,  duplieem  valorem  mariiagh  (u)  (9).  Thia  aeeme 
to  hsTe  been  one  of  the  greatest  hardships  of  our  ancient  t^iures.  Thera 
were  indeed  substantial  reasons  why  the  lord  should  ha*e  the  nairaint  aaA 
control  of  the  ward's  marriage,  espeeinlly  of  his  fem^e  ward  ;  becauae  o( 
dieir  tender  years,  and  the  danger'  of  such  female  waid^  iRtermarryiBg 
with  the  lord's  enemy  (ir) ;  but  no  tolerable  pret«nce  couM  be  assigned  wl^ 
the  lord  should  have  the  sale  or  value  of  the  marriage.  Nor  indeed  is  tbm 
claim  of  strictly  feodal  orig;inal ;  the  most  probable  accoum  of  it  aeemittg 
to  be  this :  that  by  the  custom  of  Normandy  the  lord's  consent  was  neces- 
aaiy  to  the  marriage  of  his  femaU  wards  (x) ;  which  waa  introduced  into 
Eu^and,  together  with  the  rest  of  the  Norman  docKine  of  feuds ;  and  h 
is  likely  that  the  lords  usually  took  money  for  such  their  consent,  since,  in 
the  ol\en-cited  charter  of  Henry  the  First,  he  engag<eB  for  the  future  t» 

take  nothing  for  kit  consent ;  which  also  he  promises  !■<  general  ta 
[  *^'  ]    8^'*<  provided  such  female  ward  were  not  "married  to  his  enem)^. 

But  this,  among  other  beneficial  parts  of  that  charter,  being  disre- 
garded, and  guardians  still  continuing  to  dispose  of  their  wards  in  a  very 
arintrar^  tmequal  manner,  it  waa  provided  by  king  John's  great  charter 
that  heirs  should  be  married  without  disparagement,  the  next  of  kin  hav* 
ing  previous  notice  of  the  contract  (y) ;  or,  as  it  was  expressed  in  the  first 
draught  of  that  charter,  ita  maritentur  ne  dispara^atUr,  etpeTa>nsmnm  pn>- 
jpinquorunt  de  consangvinitate  sua  (t).  But  ^ese  pntvisions  in  behalf  of  tfa« 
relations  were  omitted  in  the  chatter  of  Henry  III.;  wherein  (a)  the  clause 
Btands  merely  thus,  "  kaeredes  maritentur  ahtque  difparagalione :"  meaning 
eeitsiuly,  by  JuereJft,  heirs  female,  as  there  are  no  traces  before  this  to  bs 
W  Uit.  ( Its.  (■)  at.  chm.  «. 

(II  Sul,  Man.  c  S.    Co.  Lltt.  BL  (r)  Ca,  «.  i^.  Omik 

(■)  lAU.  t  im.  (■)  R^.  ).  AM. 


tcnlemt  1n>  Ihe  Innl.     In  ihe  oh  oT  *  wodn     Litt 
*d  mfmuil,  mnd  »>  mirriuw  ctHokMe,  tha     Zla 
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Aund  of  th«  loH's  eliJinin^  tb»  nmrriiiga  (S)  of  faein  mule  ;  ind  u  Gian- 
ni (c)  ezpresBly  confinen  it  to  heirs  remale.  But  the  king  and  his  great 
ItmlB  thenceforward  took  a  handle  (frDm  tb«  ambiguity  of  this  expreaaion) 
to  claim  them  both,  tiva  tit  mtueulut  sive  foemina,  as  Brscton  mora  than 
once  expreaaea  it  [d) :  and  also  as  nothing  b«  dispongement  waa  reatnin- 
ed  by  magna  carta,  tbey  drought  ihemsel*eB  at  liberty  lo  make  all  other 
advantages  that  they  could  («).  Atid  afterwards  this  right,  of  selling  the 
ward  in  marriage,  or  else  receiving  iho  price  or  value  of  it,  was  expressly 
declared  by  the  siatnte  of  Mertos  {/)  ;  which  ia  the  first  direct  mention 
•f  it  that  I  hare  met  with,  in  our  own  or  any  other  law  (10). 
^  6.  Another  attendant  or  consequence  of  teiMire  by  knight-service  wai 
'that  «  jti«F7iie  to  the  lord  Tor  every  alienation,  whenever  the  tenani^bad 
occaBiou  to  make  over  his  land  to  another.)  This  depended  on  the  naturo 
of  the  feodal  connexioTt ;  it  not 'being  reasonaUe  or  allowed,  as  we  hare 
before  aeen,  that  a  fendatoty  ihould  transfer  his  lord's  gift  to  another,  and 
BidiMituta  a  new  tenant  to  do  the  sefvice  in  his  own  stead,  without 
the  consent  of  the  lord  :  and,  as  the  feo'dal  obligation  was  consi-  [  *72  ] 
dered  as  reciprocal,  the  lord  also  could  not  alienate  his  seignory  ' 
without  the  consent  of  his  tenant,  which  consent  of  his  was  called  an  at- 
Ifmment.  This  restraint  upon  the  lords  soon  wore  away ;  that  upon  dM 
tenants  continued  longer.  For  when  evnry  thing  came  in  proceas  of  tint* 
10  be  bought  and  sold,  the  lords  would  not  grant  a  licence  to  their  tenant 
M>  aliene.  without  a  fine  being  paid  ;  apprehending  that,  if  it  was  reascn- 
able  for  the  heir  to  pay  a  fine  or  relief  on  the  renovation  of  his  paternal 
estate,  it  waa  much  more  reasonable  that  a  stranger  should  make  iho 
•ame  acknowledgment  on  his  admission  to  a  newly  purchased  fend.  With 
M  in  England,  these  fiae^  ^eem  only  to  hsTS  been  exacted  from  the  king's 
fSasQ^LtncapiCf,  who  werejjever able  to aiiene  without  a  lioence :  but  as  10 
oommon  persons, they  weraat  liberty,'by  ni(^7iacffrta(^)(ll],uidihe  sta- 
rt) The  word!  mtrUmrt  uid  mtritmgimm  team  •■        (tl  Wrlrht.  ffT. 

(c)  i.tt.i.  «aiiaj.fl,ci.  (/I  cip.  n. 

(rf)/.i,t.S8,tl. 

(Itn  WInl  rniitfnl  mmrm  of  reranoc  tIttM  tbe  ordinaiv  rabjeel*  or  propcrtT,  to  Iha  twrt 

■aiilihic  add  mwriigM  of  tin  leiunls,  nb?  bidJar;  snd  if  not  diipoinl  nf,  mi  inimnu- 

BbU  Undi  liy  knigbt'*  aenice,  wetc  to  the  lilile  to  tiie  lord'i  Hmonnl   rrunientunH. 

enim.  will  iipp«r  fmm  the  two  Tallowing  in-  Thui  the  euitody  or  lbs  iiifHiii'i  penon.  m 

ietiven,rc>t|(KUoil*itMinflOtfaci*b]r  bml  Lytlle-  well  ai  Iha  mre  of  bii  ejChla,  EnJKftt  derulr* 

toa,Hiu.Hen.  II.  3  toL  208.    "Joba  cvl  of  upon  the  noat  iMrfwl  atnnfer  lo  iheinhnti 

Lincoln  gnie  Henrj  iha  Third  3000  inarka  to  one  prompted  br  ever^  pecuniary  inDliva  w 

hiTe  ibe  tn^irrinni!  at  Richard  da  Clara,  for  abuK  the  ilallcaM  and  important  triiit  or  edu- 

Ibcbrnafltnf  MaiiU    hit  elilaat  daufhWr ;  itnd  nikm,  Kitbsul  an;  liaa  of  bhnd  or  i«(Ud  ts 

Simon  ila  Ttfnnifbfd  gare  the  aanut  kiag  10,000  countenct  ibe  temptation!  of  iutei«at,  or  niw 

fnirii  lo  tiHVe  the  cugtody  of  Ae  landi  and  lullicienl  autboriljr  lo  reitrain  tiim  fiiim  yield 

Vir  ot  Gilbert  da  (Jarruirille,  with  ibe  heit^  ing  10  their  influeDea."    Co.  Lilt.  83.  n.  11. 

uurtiage,  a  aum  tijiiivalrnc  toahundted  thau'  One  canool  read  Ibia  without  ■atoniahment. 

■nnd  poiinda  ai  preafnt,"      In   Ihii  cur  ihe  that  auch  ahould  coniinut  lo  lie  the  coiuliiian 

■■la'e  mnii  hnra  been  lan^,  Iba  minor  young.  oTilMmonliy  till  (he  yrar  ISSn,  which,  from 

■ad  Abe  alliance  baoowiiUe.      For.  «  Mr.  ibe  •iierminaiioa  of  iheae  (audnl  uppiiiaaiuiia, 

Barnraie  inbnna  u«.  who  hai  well  dmerihed  ought  to  ba  leganled  »a  a  memorable  Bra  ■■ 

thii  apeeiei  of  KuardiaBdi..|>t  "the  guardian  Ibe  hiatory  of  oor  law  and  libern 
neliiixlry  wiw  not  aceounuble  for  the  profiia        (II)  Our  author  baa  Iha  hi«h  authoniy  of 

Bade  of  the  iofant'a  lands,  daringlba  waid-  Liinl  Cofce  inaapportof  bit  opinion,  that  the 

abip.  hut  reoeifed  ihem  for  hia  own  |iriTala  ri^l  of  the  lenanU  of  eocnBion  peraoaa  ta 

eiaolaa«ni.  aabjeot  only  to  the  bare  nainia-  alien  Ibeiilanda,  witboutalieenecwaareo  |. 

since  of  Um  infant.    And  Ihii  guardiaiubip.  nntd  by  Magat  Climu.     (1  Inatit  13.  a   9 

^i^ef  deeiaed  more  aainirraat  far  Ibe  profit  of  IsMit.  U.  501.)      Tbia  Tecegaiiion,  bowersi. 

die  (vardUn,  than  a  tniat  for  tba  bMetil  of  ia  dM  dialiiMtly  e«u«as*d  in  iba  ebartfir,  aai 

IM  Irud.  «»  aalaabla  u''  iM&nbU.  liU  tba  aMMtneliaaaf  Uai  OafecaMlof  BbA - 
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t  00  of  Twia  emptoru  (A)  (if  ngt  eirlier),  to  alieM  tho  whole  of  their  eiUl«,  W 
be  holden  of  Lne  same  lord  as  tbey  thenoBelvee  held  it  of  befora.  tiui  tbfl 
king's  tpcarits  in  tapil»  not  b«ing  iocluded  undtn  ihe  general  wor^a  of  tbva* 
statutes,  could  not  aliene  without  a  licence  ;  for  if  they  did,  it  was  in  an? 
cient  atrictnest  an  absolute  forfeiture  of  the  land  (i)  \  though  some  have 
imagined  otherwise.  But  thie  ■ereiity  waa  mitigated  by  the  statute  1 
Edff.  III.  c.  12.  which  ordained,  that  in  such  case  the  lands  should  not  be 
foTfeited,  hut  a  reaaonable  fine  be  paid  to  the  king.  Upon  which  statute  it 
waa  seilled,  that  one  third  of  the  yearly  value  should  be  paid  for  a  lirencA 
of  alienation ;  hnt  if  the  tenant  proiunwd  to  aliene  without  a  licencv,  • 
fiill  year's  value  should  be  paid  (i). 
/  7.  The  last  consequence  of  tenure  in  chiTsJjy„lBW4KAea' i  whjgh  J* 
the  detgrmi  nation'  of  the  tenure,  or  disaoIulioD  ofthe  muti^l  bond  between 
i£e  lord  and  tenant  from  the  eitiiiciion  of  the  ^ood  of  the  latter  by  either 
natural  or  civil  means  :  J  if  lie  died  without  heirs  of  tiia  SIooS,  or  i^mninaod 
'  waacorruptedand>tainedbycoramia8ionofireaiionorfelony(13);* 
[•73]  whereby  every  inheritable  quality  was  entirely  blotted  out  "and 
•abolished.  In  such  cases  the  lands  escheated,  or  fell  back  to  th« 
locd  of  the  fee  (I)  \  that  is,  the  teoure  waa  determined  by  breach  of  the  ori 
ginal  coniliiiua  expressed  ot  implied  in  the  feodal  doaatiuu.  In  the  one  caae 
there  were  no  heirs  subststlag  of  the  blood  of  the  first  feudatory  or  pnr- 
chaaar,  to  which  heirs  alone  the  gtant  of  tjle  feud  extended  ;  in  the  otltei:, 
the  tenattt,  by  perpetrating  an  atrocious  crime,  shewed  that  be  waa  no 
longer  to  be  trusted  as  a  vassal,  haviiu  focgotten  his  duty  as  a  suMect  ; 
and  therefore  forfeited  his  feud,  which  He  held  under  the  implied  condiumi 
that  he  should  not  be  a  traitor  or  a  felon.  The  consequence  of  which  ia 
both  caaea  waa,  that  the  glEi,  being  detecraioed,  resultcMl  back  to  the  Ir^ 
who  gave  it  (n). 

These  were  the  principal  qualities,  fruiu,  and  conaeqnencea  of  tanur« 
by  knight- service :  a  tenure,  by  which  the  greateat  part  of  the  lands  ia 
this  kingdom  were  bolden,  and  that  principally  of  the  king  is  eamU,  till 
the  middle  of  the  last  century;  and  which  was  created,  as  sir  Edward 
Coke  expressly  testiHes  (n),  for  a  military  purpose,  vU.  for  defence  of  the 
realm  by  the  lung's  own  principal  subjecia,  which  was  judged  to  be  much 
better  than  to  trust  to  hirelings  or  foreigners.  The  description  here  givea 
is  that  of  a  knight-service  proper  ;  which  was  to  attend  the  king  in  hit 
wars.  There  were  also  some  other  species  of  knight-service  ;  so  called, 
dioagfa  improperly,  because  the  service  or  render  was  of  a  free  and  bo« 
nourable  nature,  and  equally  uncertain  as  to  the  time  of  rendering  as  that 
of  knight-service  proper,  and  because  they  were  attended  with  similai 
fmits  and  consequences,  f  Such  wasjhetenmv  by£r(MdMriMmtjr(13},p«' 

U)  18  Bdw.  L  c  1.  IQ  Co.  Ltlt.  H. 


<iipii  tana  been  tepuiliUed,  ■>  sfiwoeJ  on*  in  tbapnjudie*  of  ihe  lifht  or  till*  o(»ay  Ml 

ilaelf-  atid  u  being  inoonaiitnit  witli  ut  reft-  prreon  tbcn  the  offender,  dvriu  hie  neny 

eonahle  iniriTnuliaa  of  the  eUtBM  ot  fasa  life  oiAj\  eMthMilriiall  be  iiwfiil  lo  ilw  pi 

rtKftpnt.    (Dilrymple'e  Hiil.  of  Fend.  ann.  •on  U  vbom  Ibe  rifhioi  nWKn  of  or  in  ai 

m.      BiFcin'a   L.   of   Enfil.    171.      Wr.jM*!  lends,  tenpinenlii.  er  herediUmenn,  altar  I 

IdiworTen.  156.  SuUinn'n  Leet.  389.  .  dauh  of  ineh  aff'eml'r,  inwid  tasTs  ■ppenai 

(IS)  Pr  <^  •xlo'-*  °'  M  0»>'  III-  1^  >^<  kI-  ''  >»  ">«h  etiunder  htti  been,  to  eal 

it  ii  eniiBlnl.  ibu  no  uuirxiei  for  felnnf,  jato  iha  mne.f  . 

(■IWribeiwHingaf  tbe  eel},  except  in  ouea        (13)  Hr.  Herfmn  (note  ( 1)  to  Co.  Ult.  II 

ef  high  inneon.  petit  Inaeoa.nr  simder.ihell  ■lowetree,  (hiil  the  leeiin  by  gnod  teqea 

>nnd  u  ibe  i^r'tkmtat%  of  urtwir.ar  to  tj  etill  eooiimwa,  tluii|b  it  ia  wt  MpiliMd  I 

'-   ^•eeHer.B.iataiibeeDiifttaeTfll.l.lt 
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wuigitian  tetvtttum,  wnareaj,  \p»  tevmi  waa  Mmta,  uwieu 
lung  ^awtftt^Jy  mTifi'  wan.  to  do  aaiDe  fep«cial  Iionomy  ten 

W,  Chahipion,  or  Dtlier  oiSoer,  it  Jub  ooiooauwi  (#).     it  wm 


fljjOjgit.iun  Mftrf/nitn,  whar^j,  t]i*  tevMit  waa  baoitd,  iMlehd  of  aejv'iTig  Aa 
"—~-~        -      -      .  .       .  ^.-  ■  !e  w  the  king 

10  be  hii  but* 
a  mat  oUiei 
iMpecu  iike  knigfal-Hrriofl  (^J;  «til^  he  wm  Hot  bou&d  lo  pij 
^  (9),  or  ««cuHg«  (r)  I  *aDd,  wken  t«MAt  by  kaigbt-Mrric*  paid  {  *74  ) 
in  peunds  for  a  relief  on  eveiT  klu^ht's  fee,  tMani  by  gi^d  wr- 
jeaaty  paid  oae  year's  value  of  faia  Umi,  Ware  it  diaeli  or  little  (t).  Teanw 
by  torsive  (14),  which  wm  ta  vlud  %  horn  when  the  Soota  or  olber  ene^ 
mm  eMeriu  the  lan^  in  <M3«rl6  warmlhe  kirii'asuBjecCB,  waa  (like  othai 
aeivTces~oruie  aame  natnre)  a  apiciea  of  graaa  aerjeanty  ((). 

These  aerricea^  both  of  ohivaliy  and  grand  aerjeailty,  w«n.aU  pet^oB- 
il,  and  unoanaifl  -as  lo  thatr.  quantity  or  duiWioa-t  Sud  ibp  perapnaj  ^tr 
M^HIGSi'' kni^lfaeivice  growiag  troiiblfsoipe  and inconT«niBni  in  many' 
gaypecio.  tbe  tenjjjlsJ'auiMLtDiauuuif.cp'npouRdiiicTtH  it)  by  Rest  aendHig 
iMmn^ip_!.he,if  stfaad,  and  in  proceaa  of  lime  maiung  a.  pecuniary  satisfac- 
liMiJaJiuLi^A  in  UiuLof  it.  "This  pecuniary  aati*racttiHi  Mlut  came  10 
be  leviedb£,;j^aeH?neSl*,ataomuck  Tor  every  knight^a  f§ti  and  therefore 
t^^bioXeLbSnitfejwa*,  CsUe^  Mvt^ttfffl  in  LaUn,i>r  tcrvuwni  jcvti,-  ku- 
tmm  Wngjhen  a  well-known  deaonunauon  for  uoney  :  andi  M  like  inva- 
ne^it  WM  i»iWtiiu>ur  MaOMB  Jrencb.  wniage  jpejag  indeed  a  pecu- 
aiaiy,  mMead  of  a  inUitai7,  service  (1ft).  The  firat  time  this  appears  to 
bne  been  ukeo  was  i>  tlte  6  Hen.  11. ,  am  ac«MBt  of  his  expeditioa  Ui 
Ttnlonse  ;  btit  it  aooii  caate,  to  be  «>  Hnivnaal,  that  peraonsl  aitendanco 
All  ipBie  into  disnae.  HeMo  #e  Bni  in  our  aacient  faiatories,  that,  from 
due  period,  when  onr  kinga  we«t  lo  Ww,  they  levied  sciitagea  ob  theii  te> 
naoia,  that  is.  on  ^  the  laadhoUers  of  the  kiHgdom,  to  defray  their  ex- 
pomea,  and  to  hire  troops ;  and  these  aaaeasmeiifa  in  the  tints  of  H«b.  1 1 ., 
•Mm  to  faave  been  made  stbitTanly,  and  at  ihs  king's  plessars.  Which 
I^MgatiTe  being  greatly  abased  by  his  soccBaaora,  it  becama  mUtsr  at 
■atioMl  damonr ;  and  kiag  Johti  wts  oUigeJ  to  coasent  by  bis  nmgna 
*trta,  that  no  sobI^  ahoa^d  bs  ivpoasd  wilhont  eonsent  of  psrliaiasat  (w). 
But  this  dasse  was  omittel  ol  his  eta  Henry  lU.'s  shartSTi  where  we 

[«)  UtI.tlH.  (D  IMJt.  (IH. 


dM  UUi  of  ChL  il.  c  U.  M  »  b*  Bnde  ID  1 
•l*«t  frea  uid  commoa  loeat^,  «ieipt  to  tu  t 
■■  n(iinl>  th»  merely  homimrr  niiiM  of  gmrf    \ 


(IS)  But  LiHlaMn,  Ook*.  hhI  Bnelon  ma 

tllljUet*  pKiinallT  tnc{-    Turing  ■  rein)i«naBIJoi 


snly  of  thoH  binheniKnin    dtr  it  ihe  (crrieg  of  Iha  riiidd, 

wopmiea'n'hieh  reallj  Hew  prarlnoilT  inn-    bHin^ '~  ' ' 

flnl  to  tlin  >pa«{m  of  lanun,  tol  Mm  of    Lht. 


ctithidnir-  Sii    M.  Wright    conaiden    Ibit    ■«»>«, 

i><e  recollf  cied  tliough  in  ■ome    lnitaoc««  ihe  eomiwruttioii 

ykom,  batweM  bimIc  ta  (ha  lord  for  tin  omiMioa  o(  wnaal 

ttjOBVi,  wbieli  rnnitn,  was  also  ia  nuj  attaan  m  pecnniiiy 
aid  of  Iribnia  origin>ny  ttstnti  liy  partiru- 

!  Of  ■  eonRiaa  lar  lord!  Innrarj  ofpencnri  atnirt,  tutiiw 

„ ;   of  A*  kiafi  ulklDiiiuaMaMdiDetoUHnpndliaiBiahivb 

BDtl  TijwBW.     The  nyal  dignit;  bmI<  ■  iIh  hud  had  la  incnr  io  hii  pennnal  Uteiid- 

arenre  Df  ihit  timura  in  Ihi<  cue."    (Co.  uica  upon  iha  king  in  hi*  wui.     Thia  aipla- 

lo  Ihp  digninr  of  the  pcraon  of  nsrjoa  icndi  to  clucidala  tba  distinotioB  ba 

the  Dama  at  ptitt  mHanlji  to  tweaa  kaiihl-aenHee  uid  aaeo^a  ii  th*  oJd 

:,_._._...              __  .  ..     J^;,M|rr   -   —    ...      .^  -  ~ 


,,..  _.ja  upon  the  king  in  hi«  w«n.      ITiia  eipl«- 

Uit  iOT  >).     So  Ihp  digninr  of  the  peraon  of  nsrjoa  icndi  to  clacidala  tha  distinolioB  ba 

am  kirtg  gnve  the  name  a:  ptitt  mt-jeanly  to  tweaa  kaiihl-aenHee  utd  n 

•arrieaa,  which,  if  rendtndtp  aooiuian pat-  antban.     8a*  Wri|ht  IM. 

■OB,  woold  bm  iieCDrcillfd  piuB  jae^t ;  the  120.   * 
imeUrata  being,  in  fact,  aalf  aucb  u  balonjad 
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[  TS  ]  on\y  find  («e)  duu  KuMgu  'm  ememgft  iJwuld  b«  tslun  mm  ihtf 
w«re  Dseil  to  b«  uJtan  in  the  time  <tf  Haory  li- :  thai  U.iB  ■  re*- 
MdabU)  and  iBOderaM  manner.  Yet  afterKKidit  by  atatuia  25  Kdw.  I.  c 
ft,  6,  and  many  aubseqinent  statutM  (t),  it  wa»  ^^aia  provided,  tbftt  Qm 
king  should  uke  no  aids  or  taeks  but  by  the  coravton  Aaaent  of  t}ie  rului: 
kance  it  waa  held  in  our  oU  book»,  that  .eaeuage  or  acutaige  couid  not  ba 
levied  but  by  conaeni  of  parliamem  (y) ;  rach  eeuisgea  being  indeed  tW 
immdwoA  of  all  8noG««diBg  subaiitM,  md  the  land-tax  of  luar  times. 

Since  diarafora  eacuage  diflerad  from  kni^ht-8ervisf.UL  u^tjyng,  but  aa  a 
eompensation  diflers  from  actual  aervice,  katght'iBmce  i»  fiequeatly  con- 
founded with  it.  And  thna  Littleton  (*)  ntnsl  be  UMderataud,  when  be  teUa 
tM.  that  tenant  by  homage,  f«^,  and  eaoBaga,  wna  tenant  by  kugbt- 
•ervictt :  that  ia,  that  this  teaws  (being  suhaervisnt  to  the  militaxy  pcSicy 
sf  the  nation)  was  respsciM!  (a)  as  a  tewirs  in  ohivaliy  (fr).  But  sa  the 
■clnal  aervice  was  imecstain,  and  depended  i^mmi  emergencies,  so  it  wm 
necessary  thai  this  pnonoiaiy  cmnpenantion  should  b«  nqually  uncertain, 
and  depend  on  the  assessmsMs  of  the  legislature  enited  lo  those  emergoi* 
ciea.  for  had  the  escnage  been  nsaMM  in«ahst4e  sum,  payaUe  at  csi« 
tain  timea,  it  had  been  nMthw  more  nor  less  than  s  nwre  pWuniary  rent; 
and-  the  tenure,  instead  of  knighuservioe,  would  have  then  been  of  another 
bind,  called  socage  (c),  <tf  which  we  shaU  speak  in  the  next  ch^tei. 

For  the  present  [  hav»  only  to  observe,  that  by  the  degenerating  of 
ftnight'Servlce,  w  personal  mitiuty  duty,  into  esouSigB,  or  pecaniaiy  aaaeaa- 
OMnta,  al)  the  advantages  (either  promised  or  real)  of  the  fcodal  coDstibi- 
tkm  were  destn^ed.  and  nothing  biit  the  hanbhTpa  remained.  Instead  of 
forming  a  national  militia  eompused  of  bsiosa,  knights,  and  gentlBiaen, 
boimd  by  their  interest,  their  honour,  and  their  oaths,  to  defend  their 
[  *76  ]  king  and  eouimy,  the  whole  of  this  system  oi  *teiiures  now  land* 
'  sd  M  nothing  else  but  a  wnichsd  means  ef  laiaing  n>oney  tn  pagr 
an  army  of  occasional  mereensrlea.  In  the  mean  tine  the  famiUeaof  all 
■onr  nobility  and  g«ntry  groaned  under  die  iniirfersble  burtbena,  which  (is 
■consequence  of  the  fiction  adopted  ritor  the  craquast)  were  inltodnced  aad 
laid  upon  them  by  the  subtlety  and  finesss  of  the  Norman  lawyen.  Foi, 
besides  the  scutages  to  which  they  were  liable  in  defect  of  personal  at- 
tendance, which  however  were  assessed  by  themselves  in  parliament,  they 
might  be  called  upon  by  the  king  or  lord  psromount  for  aiiit,-wheD«Ter  - 
his  eldest  eon  was  to  be  knighted,  or  his  Hdest  daughter  nwrried  ;  not  (o 
forget  the  ransom  of  his  own  person.  The  heir,  on  the  death  of  his  an- 
cestor, if  of  full  age,  was  plundered  of  the  first  emoluments  arising  from 
liie  inheritance,  by  way  otrHief  and  pnmtr  teisin  ;  and  if  under  age,  of 
llie  whole  of  hia  estate  during  infancy-  And  then,  as  air  Thomas  Smith 
(d)  TSiy  feelingly  complains,  "  when  he  came  lo  his  own,  after  he  was 
out  of  teardskxp,  his  woods  decayed,  houses  fallen  down,  stock  wasted  aod 

re,  lands  let  tanh  and  ploughed  to  be  bairen,"  lo  reduce  him  etill  farthor, 
VBS  yet  to  pay  half  a  year's  profits  ss  a  fine  for  suing  out  his  Ueerif  ; 
and  also  the  price  or  value  <rf  his  marn^s,  if  he  refused  such  wife  as  his 
lord  and  guanlian  had  bartered  for,  and  imposed  upon  him  ;  or  twice  that 
value,  if  he  married  another  woman.    Add  to  this,  the  untimely  and  ex- 

(*)  Cw.n.  w  Fnfttti  ■«!■< nrnnr.  nN.Li(.ia 

4a)  Sw  book  L  lu.  IN.  IT.      . 

M  OiiTR-nThm^.  I  MUtt.tn.iM. 
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peDBire  honoar  of  InigJUkood,  to  make  faia  porertjr  more  completely  splen- 
.lid.  And  When  by  iheae  deductions  bis  fortune  waa  ao  afaattered  and 
mined,  that  perhape  he  waa  obliged  to  aell  hia  patrimonj',  be  had  not  evan 
that  poc«  priTiIege  allowed  him  withoui  paying  an  exorbitant  fine  for  a 
hetne»  of  alietialion. 

A  alavery  so  complicaWd,  and  ao  rxteitsive  aa  ihit,  called  aloud  form 
remedy  ir  %  nation  that  boaated  of  ita  freedom.  Palliatives  were  from 
time  to  time  applied  by  ancoeasive  aoto-  of  puliaroani,  which  aasuaged 
%ome  tenipomy  giicTancea.  Till  si  l«ngih  the  hniMntty  of  king  Jmbob 
I.  consenied  («),  in  conaideratwa  of  a  [Hoper  «qaiTalent,  to  aboliab 
them  all :  though  the  [ten  'proceeded  not  to  efleot ;  in  like  man-  [  *T7  ] 
ner  as  he  had  formed  a  scheme,  and  begvn  to  pnt  it  in  execution, 
IbrremoTinglhe  feodal  grieraoee of  heretabte  jurisdiction  in  ScotlMid,  (/) 
'frhich  has  since  been  pursued  and  effected  by  the  statnte  SO  Geo.  I[.  o. 
43  (g].  King  James's  plan  for  exchanging  oui  military  tenures  seeras  M 
have  been  nearly  the  same  as,^at  wh)^  has  been  since  purswed;  only 
With  tUa  diflerence,  ihst,  by  way  of  coBRpeBsatim  for  the  loss  which  ilw 
eromi  and  other  Im^  woi^  aoslain,  an  annual  fee^arm  rent  was  lo  has* 
been  settled  and  inseparahiy  amaKfld  to  the  cmwn  uid  aaanred  tothe  in- 
ferior lords,  payable  out  of  every  knight'a  fee  within  their  fespeotivo  seig> 
Dories.  An  expedimt  seemingly  mneh  beiMr  than  the  heieditaiy  excise, 
which  waa  aflerw&rda  made  the  principal  eqoinlenl  fortheae  cancessiotH. 
^^orMlength, the  military  tenures,  with  all  their  heavy  appendsfea  (bav- 
ing^orinf  the  nsinpation  btten  discilntinued)  were  destroyed  at  0119  blow 
byjEKe  staiute  12  dai,jr,  c.  S4jwhich  enscia,  "that  the  courtAf  wajrds 
s^pilS jifia^Qd  jjl  wardship,  livVriifs;  printer  aeiains,  and  ousterlematns, 
'mmes,  snd  forfeitures  oT  marriage,  by  reason  of  any  tenure  of  the  king  01 
Otfien^^  to^lly  taken  .away.  And  ib»X  bH' fines  for  alienation,  tenures 
by niomsge,  knight-service,  and  escuage,  and  idao  aids  for  marrying  the 
daaghter  or  knighting  the  son,  and  all  tannres  of  the  king  m  mmIc,  be 
likewise  ttdten  away  (10).  And  that  all  Sorts  of  tenures,  held  sf  the  king 
or  Mhers,  be  turned  into  free  snd  comsMm  sooaga ;  sare  only  tenures  in 
ffsnktdm^gn,  eopyfa^ds,  and  the  bonorary  services  (withoM  the  sIsviA 
pan)  of  grand  serjaanty."  A  statute,  which  was  a  greater  aaquisitioB  to 
Iheeiril  pr^MHiy  of  this  kingtlpnt  than  even  nn^na  earia  itself;  since  that 
only  pnmej  the  tuxiuianees  that  had  grown  out  of  the  militsry  tenures, 
snd  therriiy  preserved  them  in  vigour ;  bnt  the  statote  of  king  Chailea 
oxtiifMled  the  whole,  and  denKilish«l  both  root  snd  hraitchos. 


II.  G.  Ml.)  tlw  Umm  nf  mrAoUirv  (molTilt 
Dm  kiriifat-Mtvicwof  Eiudutf )  tt  ItoBni  aboU 
UrMrflSOM.    laSmUial. 


[IB)  Both  Mr.  Midoi  uid  Mr.  H«rm»e  preiflntmg  lhi»  bill.  "Rorsl  nit,  yi 
kiielnkcn  naticeaf  thia  inicfluncT  biihe  t|.  mtafUi  in  mh  Bnljr  laniiid  into  _ 
•>  ud  huij  c>(  iha  act,  til  of  Ukimf  away  (•-    ■oeags  (liiough  tkal  alone  will  for 


nairt  in  cafiu :  (Mul.  Bar.  Ang.  23S.     0>,  vour  mnjtiry  ■  jaiit  eight  anil  litla  Id  ihe  la. 

Liti.  lOS.  n.  S.)  htr  tenure  ia  capft  liitniflea  boor  of  mr  ploogha,  and  the  aweat  nT  out 

■mbinc  moia  Ihaa  that  tha  king  la  Ifaa  iiim>  browi),  but  tlMf  an  liksirtM  tuniad  iala  ■ 

dial*  itti  ol  the  1aa<l.aatn*r  {  and  the  land  Crmin  hi  esrdi.     Wbat  joar  majaitv  had  b*. 

Bi^lbare  heen  either  of  BiilltarJ  or  »eHfe  rore  in  jrour  court  sfwarda  jou  vill  he  lurr  to 

MaiifB.      The  aaiita  i—on«el  taiwaag*  waa  lad  it  hanSftar  id  Iba  eacbegpar  of  nor  peo- 

Said  by  theapcakar  of  the  bom*  d^  eootMoaa  pie'*  beaita."    J«m.DsB.P(M>  llraLSM 
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CHAPTKE  VI. 

OF  THE  MODERN  ENOUSH  TENURES. 

Althodoh.  ky  iha  bimbb  Uwt  w»r«  n»atioa*A  in  the  pr«cediii|  cba^ 
•ei^  the  opprMsite  ot  military  put  sC  tha  Teodtl  conMitutian  iiself  mm 
happiiy  doiM  Aw«y,  yM  w*  mim  not  to  inu^ilM  thftt  the  constitutioD.  tta«l( 
>tn*  utter])' bid  aBid«,  uidanairaneili(nNli»«d  itliu  room  ;  Mnc«  by.tht 
■tatiitc  13  Car.  H.  the  lenamsf  aock^  mkI  fr»)^:ahnoi^, ^^ciJ)s£onij' 
^^rricea  oT  gmrd'^erjeanty,  and  the  tenure  by  copy  oTcour^^pi^i.  were 
r^erved;'ll£y,  'Bir~teiiiiK»''lirg«imat,'  except  frankalmoiyn.  ip^y)4'.iCT- 
i«anty,  aOd  vopfhdlt^'wmrfe^^i  tfi  one  general  epeciet^'giure,  thSi 
Weil  known,  and sabsisling,  aSleifff  attd  eemmm  socage.  AndltBBVlii^ 
iog  ai»vi^  from  the'  same  feodal  eflginal  ae  the  kA,  demonalraieS  tba 
•aoewiqr  of  fidly  etnUaftlating  that  anoieat  aystem ;  aince  it  ie  that 
alone  to  which  we  saii  veoar,  te  ez^aia  any  aecMiag  or  wti  diScnlties,  thai 
way  aiiae  in  oar  |»eaeat  mode  of  tetiun. 

The  military  lemire,  or  that  by  kni^t'aerme,  ceaaiMed  of  what  wot* 
Mpnied  tha  meat  free  and  boMoBfabla  aemeea,  but  which  in  their  aatara 
were  eaavrndaUy  tmcertain  in  reapeet  to  the  ttiBe  of  their  periorataBca. 
The  aecond  apeciee  bf  tenare,  or  frg»-a»eagt,  consisted  also  of  free  and 
bononraUe  letvicea ;  but  aoch  as  were  liquidated  and  reduced  t» 
{  *79  ]  an  abaolnte  eertainty.  And  this  tennre  sot  oidy  svbaista  to  *lh» 
day,  bat  has  ia  a  mameT  abaoibed  and  swallowed  up  (sum 
*hs  alatute  at  Charles  the  Sej end)  ahOost  erery  other  apeeiea  of  Iodiiicl 
And  to  this  we  are  next  to  proceed. 

(  II.  Socage,  m  ita  most  general  and  eztmisite  Mfiiifioatioi|(jBU9>  ^ 
denote  a.t«nuTe  by  any  certain  sad  delenninste  semce.l'Andiflthis  senw 
it  Is  by  oar  -ancient  writers  conatsnlty  put  in  opposition  to  chivalry,  or 
knight- serrica,  where  the  render  was  precuioua  and  uncertain.  Tfaos 
Braoteo  (a) ;  if  a  nam  hoMa  by  r»t  in  money,  without  any  escnage  m 
aetjeanty,  "  id  fngmgmtmn  dici  pottat  tixmgMim .-"  but  if  you  add  thereto  any 
royal  acrrice,  oc  aaousge,  to  any,  the  stnalleet,  amoant, "  ilhd  dim  poimi 
ftifAan  nnUurt."  So  too  the  aalhoi  of  Plata  {i)  ;  **  Mdenatuntihw,  MraslM 
militaria  vet  muftnat  mjantiat  ft«»  eMtuuatihu,  on'tor  nMt  qmodi^  ntmim 
generate,  quod  est  socagium."  Litdeton  also  (e]  defiaeajt  to  be.  where  the 
tenant  holds  bis  tenemeDt  of  the  lord  by  any  certain  Berncei.ln  lieu  ot  all 
other  services ;  so  that  they  be  not  services  of  chivalry,  oTtnight^garjiie. 
Aii3"[hererore  ELfterwards  {</)he  tells  ua,  that  wbatiocver  iil'IIOtTMjri^ln 
chivalry  is  tenure  in  aoeage:  in  like  manner  se  it^  deHned "Vf  VWSH (<X 
a  tenure  to  tie'done  out  oT^r.  The  service  must  tlwreftire  be  certain,  in 
order  Uj  deaominale  it  socage;  as  to  hold  by  fealiy  and  30«.  rent ;  m,  hj 
homage,  fealty,  and  S0«.  root :  or,  by  benrnge  and  feal^  wiAoot  rent ;  mt^ 
by  feaiiy  and  certain  corporal  service,  as  ploOg)  'ng  the  lord's  laud  tat  throo 
days  ;  or,  by  {oaky  only  without  any  other  aarvioe :  far  all  these  ara  tv 
(lurea  in  socage  ('/)■ 

(^  But  socage,  as  was  hinted  in  tho  last  chaptei,U  of  two  aorta  :fre»- 
(■)  i.i,(.is,t>.  («}iia  ~~^ 

Usm-  'II  un.t  117,111.  in. 
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«eup,  whmih*  semcw  iM.  iw  oiiW  c)a!ftfp,.but>ai^  tnd 

tfnok  u  iiolil  1^  tk«  former  t«nun  ave  calW  In  OUnnI  (^),  and  oUiM 
■SbaoqiiMit  Milhon,  by  the  auna  of  Men)  niMiwtM,  or  tenanU  in  frM* 
Moi^.  Of  tfaia  leaure  we  are  tint  to  epemk  ;  and  ^ia,  both  in 
A«  ^alnie  of  lie  •errtee,  sad  the  frnha  am)  ooHeqneneee  a^ict'  [  *80  ] 
lUDiiig  thereto,  waa  altnijra  by  niueh  the  moal  free  and  indepen- 
4em  apeciee  of  any.  And  iherefafe  I  eaQiMt  hat  aaaent  to  Mr.  8oranar^i 
•^moiogj  ot  ihe  word  (A) ;  who  derives  it  from  the  Saxon  apjietlatiga 
«w,,witicii  aignifiea  liberty  or  privilege,  a;aJ^  being  joinnd  to  a  naual  ter> 
igngtiaivia-Calls^j^jVi  ill  hi^o  maggiu^ ;  8igniiyin^-ihera%y~aTree 
y  priviieyed  tenure  (i),  Thi«  etyinology  Beefns"i6'bo  much  more  jurt 
&am  that  of  OUT  common  lawyera  m  general,  who  derive  it  from  moo,  an 
•M'Ldtlb  word,'d«iiotiaf^u  ^y  mU  ua)  •.plough :- for  thu  ia  ancient 
lime  Uua  socage  tenure  ciMiaisled  in  nothing  elae  but  servicfta  of  huabaiidry, 
wliieh  the  teribnt  waa  boundto  do  to  hia  lord,'aB  to  plough,  aew,  oi  reap 
for  him ;  but  that  in  proceee  of  time,  this  eervice  waa  changed  into  an 
amual  rent  by  eonaenl  of  all  parties,  and  that,  in  nwiDory  of  its  originalj 
it  atiJI  retains  die  name  of  socage  or  plough-service  {k).  But  this  by  no 
nKans  agreea  with  whAt  Littleton  himaelf  tells  us  (J),  that  to  hold  by  fealty 
•oty,  without  paying  any  rent,  is  tenure  in  aooage ;  for  here  ia  plainly  no 
.cammutaiioD  fc»  plongh-eervice.  .  Beaides,  even  aerrices,  confessedly  ofa 
niiit»ry  wttureaud  original  (ae  escuage,  which,  while  it  remained  uncer* 
tain,  was  equivalent  to  knight-aoivice),  the  instant  they  were  reduced  to  a 
certainty  changed  both  their  name  and  nature,  and  were  called  socage  (m). 
It  wu  the  MTtowijr  therefore  that  denominated  it  a  aocege  tenure  j  ud 
Mthing  sure  could  be  a  greater  liberty  or  privilege,  than  to  have  the  eef 
vice  asceitained,  and  not  lel^  to  the  arbitrary  calls  of  the  lord,  as  the  te- 
Burca  of  chivalry.  Wherefore  also  firitton,  who  describes  lands  in  eocwa 
tenure  guder  the  name  of  fraanke  ferme  (nj,  tells  us,  that  ihey  are  "  Isnoa 
■nd  teHemeots,  whereof  the  nature  of  the  fee  is  changed  by  feoffment  out 
wfeAwhy  for  efrtem  yearly  aervices,  and  in  inspect  whereof  neitliM  hom- 
age, ward,  marriage,  nor  relief  can  be  demanded."  Which  leads  u*  alao 
ta  aiMilber  obMivatiaB,  that  if  socage  ^ures  wwe  of  such  base 
and  servile  'original,  it  ie  hard  to  account  for  the  very  great  im-  [*81  ] 
nunilies  which  the  tenants  of  them  always  enjoyed ;  so  highly 
BUperior  to  those  of  the  tenants  hy  chivalry,  that  it  was  thought,  ib  tho 
reigns  of  both  Edward  I.  and  Charles  11.,  a  point  of  the  atmost  import- 
ance and  value  lo  the  tenants,  to  reduc*  the  tenure  by  knight-semce  Is 
y}mntAe_/mn«  or  tdnare' by  socage.  Wo^may  therefore,  I  think,  fairly  cod- 
cJude  iu  favour  of  Somoar'a  e^uialoKy,  sad  the  liberal  extraction  of  tlie. 
tenure  ui  freo  eeGage,  agaisat  the  uiheiity  evettof  1  jtllelon  hituself  (1). 

SLt,,.i.  «^ 

Oa'olk-IM.  (M  lHt.tll*. 

(0  Iayk«nuiiwraMM,tnlila*ipi>MkingfUM        (0  till, 
■eou'  kw,  tiita  jkwi,  Leil ».  ihu  h  li '  uiy  ktnd        in)  t  M.  HB. 
tlhaUlmterutilMnShmoajmtBtitBltnfivat,'        <■)  c.M. 

(I)  Tb*  Mlooiiig  ii  Mr.  Chruliu^  Intel-  «n    |iim  iih  W  m^mm  *W  Mitn  Mnm 

Ifnl  note  Dpoii  lh>M  (uhjeci :— -  The  toefnad  «wW>  •«»•  riMwr*  tafgmU.     tl-mm  mtit 

Mga  Jmm  dona   Mr.  8aiKB«'  tha  ItutMur  af  ■■ma.  Hnaa  wimtfiuitt  a  nttymi  nwHtm  ■ 

adaptinc  hi*  deriTatlon  al  •mtitr.iiiM'ti  Hf.  »miM**r  gtmtUuti,  turn.  i.  Sana.  Qt\caM.  Si€m. 

iainner  hinvelf  bsaiunT  »■  naw  diiaotan  Bn  MtwHhMaadinf  fhiitnAfWrf  </'  deriva- 

I    toi^  k«  bnad  as  aUa  4i 


■a  t:  Co  Ogle 


••  TOB  msRfe 

I'aking  fkw  ibsB  M  ba  lbs  nwaunrof  A*  ^oti,  it  »tf ■*>  Itrrt",'^  >*»■ 

.  the  aocBge  lonurea  were  thcnlics  of  Suon  liberty ;  .nuineil  by  sucE'p»- 
H>ON  aa  b»d  naitliM  forfeited  tltem  to  the  king,  iHtrbemt  obliged  to  exotiMf* 
dMO  tanure,  for  the  men  ttOMranUe,  u  k  wu  called,  but,  at  the  aano 
time,  more  bHithenNoie,  tenim  of  kaigki-Miviea.  This  ie  peculiarly  r»- 
umikable  io  the  teniira  wUch  preraila  in  Kent,  caUed  gavelkind,  wbich  i* 
^nerally  acknowledged  to  be  a  specie*  of  socage  tenure  («)  ;1  tba  preaarvk^ 
tUM  whereof  inTielata  fnnn  the  inBoratJMta  of  lb«  Nonnan  cooquATW  it  & 
fact  uiiiTersaity  known.  And  Ihoae  who  tbna  preawved  theii  libcnias 
were  aaid  to  bold  in  Jnt  and  eommon  socage. 

/An  thereforo>ihv  grand  critMion  and  diatrngniabing  mark  of  this  apecica 
of  tennre  are  the  having  its  rendera  or  aerviccs  ascertained,  it  wiU_ioclitd» 
mder  il  all  other  itKttMds  of.Jwlding.free  landa  lu_cettqin  and  invariablo 
rents.ftpdduUea:  and,  in  pwlicuW. P«tit  jw3«<Mtfif,_tenare  in  "iiwygf*.  iij 

We  may  remeMber  thai  by  the  statute  12  Car.  II.  grand  serjeaMy  ia 
Mt  jtaelf  totally  abolished,  but  only  the  alaviah  amendagae  tMlongiug  to 
it :  jbi  the  hoBonry  aerricea  (aoch  aa  oarryiog  the  king'a  aword  or  baoBaCi 
•Sioiating  aa  his  bniler,  carrert  &c  at  the  coronatioit)  are  still  reservad. 
(Now  p»iit  aerjemtf  bears  a  grsat  reiwinbteaea  to  .gnat  aaJogiBty  ^  fw  aa 
~~  the  one  is  a  peiaosal  serviaa,  ao  the  other  ia  a  rent  or  render,  beib 
I  *S2  ]  lending  to  aome  purpoee  rdntire  to  the  king's  per'son.  (  Pej^ 
aetjeanty,  aa  dafined  by  Littleton  {p),  consists  in  holding  lai^ot 


or  McCKf .  ■  pinngh ;  ind  tttk,  in  .  .  . 

the  nottb  of  En«bud.  ia  iha  oniDaa  tanu  idongh'  Ihi  kiid,  w  ta  jHtionB  Mb*>  sinila 
for  ■  pkmsta-aban  la  thi*  i»j.  The  foUowini  office*,  for  ih*  lord.  The  wulita  ire  crair 
dAionplion  of  nciUn  ■■  gi'cn  bf  Bneion  ;  where  dintinpiitbed  fna  the  iifanmii,  UM 
An  piurU  —eagiami  maa,  M  ndt  wmntw  tiM  wiMiOB  of  iha  iMiiU  pidt^  apMn  ta  SO 
fieir  man  auonalr  ''**a  »  thie;  ni.  iJwt 
'  vtailM  it  ucared  k  poworfut  utnj  of  wutun. 
It  wM  DM  iB]iraTia«it  of  the  ealnin  of  the 
;C.35.)     Thi*»iMloBl7     UMU,uillka&)aM«iaoaiiBWii*«f)h*«: 


ailopiod  bj  Liilleum  ukl  Innl  Coka,  (Co.  Liu.  In.     But  hinour  VM  ih*  in^i|onliiia  piuici- 

**  ''  —So  uji  th*t  •MOfniK  M  HI  m'tium  kkm,  pM  of  ttwt  ntum,  ami  it  ouinol  be  iduniMA 

!■  a^TC  tlw  intarprelaikui  pnn  b*  Da-  ibit  IhoM  whD  Mnr  (napad  «  hm!  aav 

mnge,  («sc  Soe.)  bat  (ir   Hmt;    Sptlnu,  buckled  on  ■  cMt  of  nail.  iIum Id 


■UoHii  •■ften    x™  mil^lM.  IIm  eompiiBiou  of  their  I 


which  ia  iVaoJhe  ii 

lior    air    Hcnn     „^.__.^  . .  .  ,.„,  ...  _.„.,  ._~  —vi  r— 

■Dliqaitiea,  laDC*  tnd  diaiineltoM  darned  la  the  nrai 

' ' — ■*  -nililet.  Itie  eompa^- —   -'  '^-'—    ' — 

.    TV  aolbenaaBi 

leudail'priciTtgio  tnatum,  mat  •aeeifium  Jid-  their  peoaliar  ImniiTiitiee.     ThiTkinc  or  Im<1 

mm.    OloM.  Toe.  Feod.    And  iinnmfaw  ha  »»-  had  the  fnH*  of  Iba  ■lliturr  lenaMJi  IW»>, 

plaina  li^  OaJL  retiov.jtt^nhinir.     Omitttm  dnnni  lu«  maa^n  in  otdu  lu  ntaia  ■  anlati* 

m  mtiirt.     (Ih.  idc.  sic.)  tute  wiih  neeautmnent*,  and  in  a  Mbm  (aiu 

tn  >  Uw  of  Ritwuid  lh(  CanreaBor,  tb*  aoko-  aUa  to  ihe  aondition  of  hie  lenaM ;  -it  the 

man  aod  idlain  are  ahwa<Ml  lufMber:  Ifac  laow  tiraa  be  tonk  can  that  lb*  ninar  waa  Dt 

(C.  la.)     If  we  eat-  Itw  ace.     BdI  thei  diadained  is  anperinland 

luiTB  u  aneua  taann,  wa  iluEl  the  Mumioo  of  iSr  aokenanni ;  lad  *a  ibay 

1  whT  il  thouM  ban  tha  pra.«ini-  had  oothini  Io  apprabaod  froni  ihf  ir  oppos*- 

appellation  of  ■  prinkaad  poa-  tiaii,aiid  eauldaipectnoaoceaaioBafalieBctk 
[raoi  ibeir  oonnaiiana,  thair  Barhii(aa  thai*- 

•  of  aUitair  laaan  Wn  aat  iora  wan  ui  otifcet  of  if"'        


la  akraiT  laoiuaad,  by  w» 


M),H  noealcd  by  the  kanad  Judie  ia  the  Haaoe  wbaa  the  ^a  of  eh.t^li^w 

pnaedini  page.  It  4«  atiiParji  aatti  ff  lit  ud  nMhini  but  ila  akraiT  laaiiuBa.,  _, 

Itrd:  hft,  ilHMcb  il  WM  uooeitaia  wbK  the  'uneonunoa  noiMitade  in  iba  aflhin  of  ■ 

hini  oiMild  (O  to  wa(,  ytt  tha  laaaal  wu  Mf  tha  aokamaaai  dariied  rram  their  obeaan^ 

itiathat  he  oouldo^r  ba  wpelhd  to  aarta  Ihaliadrpendaeaa  aadlilierlT,  which  tbajw** 

Isftj  daja  in  iJm  jaar;  the  aarriea  thetafara  tnuimiuad  u  potaahtf ,  and  whiab  we  an  sew 

■•a  M  eertaia  ia  ila  aataat  aa  tW  nf  annaja  :  praud  to  inhaat." 


■a  t:  Co  Ogle 


*•  VinfJ5rjhftjM»i»  oT  T«i»deinc,ttJiyn^|tWn]f]r  wiiMf  ropll.  aiB)»- 
meDt  01  war,  u  a  bow,  a  awoidi  a  Uoc,*,  an  Airpw,  m  W  JlluJ  Tlu»,  hr 
ny«  (f )','ia  but  socage  in  dfloot;  for  it  ia  bo  personal  sentte,  but  a  cw 
win  rent:  and,  we  maj  add,  it  ia  lAvmij  »a  predial  service,  or  swrice  •. 
1^  plough,  but  in  all  reapceta  i^tnm  at  aairfiiww*  jmuhmi  ;  only  beiof - 
kM  of  the  kiog,  it  ia  by  way  of  emueiMW  digaified  with  tb«  tilLe  *>^p*'-. 
<mm  tenitium  rtgit,  or  petit  aerjaaaty.  Asd  mtg»*  carta  nqmotod  it  in 
ihia  bght,' when  it  enactMlir),  thatnowudeUpof  thelandtoi^edyahoiiU 
be  claimed  by  tlie  king  in  nrtue.  of  h  tonate  by  pAlit-aMJeaaly  (2). 
''  Ttmurn  in  hurgi^f.  ia^gacaihad  by  Glaatil  (a),  asd  is  cspresaly .  said  bf 
Uttleton  {[),  to  be  but  tensre  ia  socagjs  :  bmI  it  is  where  the  king  «r  other 
is  lord  of  an  ancient  bOTOugli,  in ,  which  the  (MemfoM  are  held  by 
lecronlj 


a  ram  certain  (v).  It  is  indeecronly.a  lusd  of  town^ooage 
■Qcaf{e,  \fj  which  other  J«4(LMa.^9l^iIen,  is  ua^ally  pf  «  ruml.  H^eJ  A 
borough,  as  we  have  formerly  aeen,  is  usually  disiinguiahed  from  other 
towna  by  the  right  of  aeoduig  otMobera  to  puUanaant;  and,  where  the 
right  of  election  ia  by  bti^gage  tenure,  that  alone  is  a  proof  of  the  aa- 
liifni^  of  the  borough.  (  TjoBUie  in  biHgage,  ll|flTfftrr?i  Of  hwigl^  tinurt, 
.  i«  where  _hqius—,  <w  laniU  wjijj^h,  nf  Ty"^rmftT)][  \]ot  fi'^'""'''^i||iiBi  fn  Wl 
BDcaeiri  bgfliM[ib.M8.he"H.'i>f  aatjatd  in  oqhirhhi  sopiige,  b^.A^AOlMWl. 
HtabTished  rejtt.^  And  iheae  aeon  to  have  withstood  the  BMck  of  th« 
No^m&ii '  encroachments  .prinoifnUy  on  aceounl  of  tbeif  inai^ilicaiicy. 
which  made  it  not  worth  while  to  compel  them  to  an  ntteratioa  of  tenure ; 
a«  an  hundred  of  them  put  together  would  scarce  have  UMuued  to  % 
knight's  fee.  Besides,  the  owners  of  them,  being  chiefly  artificers  and 
pertoits  engi4^d  in  trade,  could  not  with  any  tolerable  propriety  be  put  on 
Mch  »  military  establisbmeai,  u  the  t^ure  in  chiralry  was.  And  hen 
■1m>  we  have  again  aiMnstance,  when  a  tenure  is  confessedly  in  socag*, 
■Bd  yet  could  not  possibly  ever  have  been  held  by  plough-aervice  ; 
siDce-the  te'nsnts  mnel  nave  been  cittnene  or  burghen,  the  situ-  [  *83  ] 
ation  frequently  a  walled  town,  the  lenementa  asl^igle  boose  ;  ao 
that  none  of  the  owners  was  probably  master  of  a  plough,  or  was  able  to 
nae  one,  if  he  had  it.  The  free  socage  therefore,  in  which  theae  lene- 
inents  are  held,  seemi  to  be  plainly  a  remnant  of  Saxon  liber^  ;  which 
may  also  account  for  the  great  variety  of  customs,  affecting  many  of  these 
tenements  ao  held  in  ancient  burgage  :  the  jirincipal  and  most  remarkable 
nf  B.}fi.-k  ii^  fti.t  »-f|)|fi)  Bftfn^*  f.ngiii^L  (:t),  80  named  b  contradistinction 
as  it  were  lo  (he  Norman  cualoms,  and  which  is  taken  notice  of  by  Glas- 

Cf>  »1<M.  (11  tlH. 

(r)  Cmf.tl.  (W  Lin.  HM,  IBl. 

O)  **.  7,M|I.». 

<S)  ■•  Tbe  Mrnure  of  palil  MrJHMj  n  Ml  10S.b.B.  1.    Th*  Mnsn  tn  wUeh  IJM  simM 

ssiMd  in  IS  Ch«.  II.  bul  tha  lUtoM  u  ikK  to  tbc  diika  at  M(ri)Mna(fa  smI  Tin  iA»  •< 

witlKHt  ill  opcntioD  OB  Ihii  unan.     ft  bnag  Wallinaloa,  fai  Ihoii  ■ml  ailRu;  —crisos, 

aeecttanXj  ■  Uoura  h  fpil;  dumfh  in  efftot  on  MA,  ire  of  tku  Ciad.  awti  naiaa^  ■ 

MljmbTKW«(a,  JiiMrf  ladaniMtrKiimasn  imaH  flu.  or  sniiint  isaaaUir,  whioh  M  ilus- 

of  euune  ineidcnl  to  ii  on  » tbaoanl,  uid  IhsM  liMfl  ia  Windwir  Cmtlit. 

sn  •ipmil)'  lilien  aitaj  by  tU  cuiute  fnoi  (3)  Sm  Bw.  Ah.  nA  Com.  Di(.  lit.  Bb 

»nij  ■pccin  of  Mnun  ni  ofUt,  u  will  to.  mogh  Euliih,  Cni.  Dig.  I  vol.  )».  id.  1  >nl 

SBgeHCAMukDi^ki'snrTicauiaipLti.    But  476.     Tku  euMom  pnniM  In  lb*  nuon  W 

■e  ■ppic&cnd  thai  in  athn  raapccw  petit  aar-  Pnd,  CnAnw.  Waa,  aol  LoBaJstfCB.  is 

]euir  ■■  Ihe  aaoM  m  it  -M  txfcro.  th>I  it  StaffbtMw*  :    Biabsp    Ha«u».  HSnlaid 

ontinun  iQikBonuoation  aDdatilliasdini-  ahiiet  UavaBhaoi.  Simmi  ;  llsldBS,  Eaat, 

M  hiuich  of  tht   i«nun   bj   aooiga.  fnm  SkMbr,  BaM  Rsllac  ToAAin ;  aait  SSM 

*liirh  itnnlrdinim  m  aama  on  lorountoFila  otkwi. 
aalstcaca  Is  war."     Uarj.  and  Bull  Ca  Un 

u,g-,-ccT:C00glc 


M  TBE  BKtHTS 

viI(h),  Mid  br  LMMMi{c);  «i«.  dM  llw  ratyt  Bon^jaiaMjhf 
•Idm^  succMiit  M  (Im  borgag*  t—wnint"  artbiTSiaXroT  ini  j»uer. )  Vm 
which  Unlwlon  (y)  gi»m  mf  naMn ;  b«cBiiM  "Uie  yomger  aon,  by  nnsa 
«rhwMnderag«,iasMM>««iMibl«MtfatirMtof  bis  brethren  to  h«lp  bbM* 
iaif.  OihsT  wxAiBpilw)  hagiwdwd  gtmt  a_nuichrtnoger  T«uoa  for  tfaM 
aftORi,  M  .if  Jbe  Ion  «f  lk«  fee  bM  awriajfly  a  ngnt  o}^oncuKHi|k 
^tit  tiM  Umat'a  wife  mi  bar  waiUingHNgbt ;  and  that  therelore  iba  um^ 
WNW'deiibt«d«d'nM~ia~tBa"A3Mt,  bt4  dnr-^bngast  aon,  *ba  waa  aiaa* 
ewtainly  the  oibprbit  of  lh«  ImmoI.  But  1  oanOot  laara  that  «*«r  thiB 
dtaiom  prwailod  in  Engiand,  ibm^h  it  ceitaiiilj'  did  in  Scotland  (uadn 
4Mnanwc>fai*rcAi«aorMmA<<<)),uUab^«riiedbyMalcirimlIl(a).  And 
parhapa  a  nan  latioa^  aeoount  than  miliar  may  b«  fetched  (thougb  M  & 
MiAicinnt  distance)  frwn  ih*  piactiee  of  tbo  Taitars  ;  among  wboin,  ac* 
Mrding  to  fatbef  Di^aldo,  ihia  cHBtom  of  doaeest  lo  the  youngeat  aon  tiao 
pravaila.  That  nation  ia  camposed  totally  of  abefriierda  and  hardanen  ; 
i»d  die  eUer  eona,  aa  boor  aa  ihey  en  capaUa  of  leading  a  paatonl  Ijtn, 
Bigrato  from  their  father  with  a  ceitaiB  alloMant  of  calt)« ;  aad  go  lo 
•eek  a  now  babiiatian.  The  wwageit  ooa,  Aorefore,  who  ooBtioum  laiaM 
wUvhia  hiber,  ia  natnMltir  ibo  fcMr  of  bia  bouM,  iho  rest  being  alrewlf 
pMvldad  for.  And  ihue  we  And  that,  anwag  many  other  nonbwfi  naaaaai. 
It  #a8  the  ciMom  for  all  the  eona  M  one  w  migraie  from  ibo 
[  *M  ]  father,  which  one  be*came  his  heir  [k).  So  that  poasiMy  Ain 
onaum,  wberever  it  ^ffevula,  maj'  b«  the  remnant  of  that  paaioml 
■law  of  our  Biitiah  and  German  anceawra,  which  Casor  and  Taeitua  d»- 
■Bvibo.  Other  special  cuaioMe  there  are  in  diffnwnt  burgage  tenurea ;  ■• 
Aat,  ip  aoiDC,  the  wife  aball  be  endowed  of  «U  ber  haabanJ'a  teaeiaenia  (c)* 
'  and  not  of  the  third  part  oi4y,  aa  at  (lie  oociinan  law  i  and  that,  in  otbera,  • 
■•■  mi^l  dlapcae  of  hie  tenementa  by  will  (rf),  which,  in  genera),  was 
not  permiuod  after  ^o  conqueat  till  ibe  reign  of  Heniy  the  Ei^ilk ; 
tiongh  in  the  8axon  linea  it  waa  allowable  («).  A  pregnant  proof  thM 
dieee  libertiee  of  aocage  tenare  weiv  fragroenUt  of  Saxon  liberty  (4). 

tmJuMtpr*.  (I)    PMit   riKfu    fUiu  mAiHm  ■  H  >riUM. 


br-ii^t^f 


"1^ 


,iS*"'' 


M  plaen  confiaad 
>,  Cm.  Cur. 


»»eting  mrtaM  laud*    is  bonwrii  Enrliih.  darvnd   In  thi  i—ve  of  ibe  m\imt  aoB  jmv 

MM,  tT  ihcra  wiiR  u  almtc  in  fee  in  tbuH  rrpr*irilaliimit.  thrjr  will,  by  the  cu*tan  of 

bndi.  th«y  ■honMd««nd  lo  Iha  younger  hd,  borough   En(l>iili.  dnceiHl  upon  lh(  iuua  ol 

MOMdiBg  to  tlweiHMMihot  iflha*M«u  wn  *•  ^tiuiifiMt.     tCkmimU  r .  Srulmmfn.  a  U»rd 

iataU,tlw)F(bai>ld<iNa«dU>thsbMTatttini-  Bajn.  IflM  j    S.   C.  ]    P.   Wmi.  03;  and  I 

■atdlnlMfaad.     Tba aHoiia-  8*fk.  U3).     Tba  emiiW  oT  iir(mt  of  hmk 


ir  aiMwl  lo  Tea     lael  tb«  in 
LoriO  -    -     - 


«0;  S.   ?,  Drer,  179  h.  Sat  r. 


Mcb  SMMi  ha  MUB  lo  ■  maa  KMl  hit  bain  AiImtkI  W.  Blacki.  I2E9.     9  Hiila^ 

1mii«  lb  lift  or  J.  3.,  Md  UiB l«Ha  dinb.  Can.  T,.  103).     Bnt,  ihanuigmi  di) 

ik*]Mini|aataaaahalladia7  il"     And,  i>  tba  batitMa  Ida  )l«amm  of  tach  land  and  itw  poi 

Mata  puba.  ba  laBa  la,  "iha  anaiaiaqr  da-  elMia  Ibaraof :  far  irapon  aueh  parchua  ■  m 

vani  mai.  in  pnrtinjlar  plwi,  eitend  mmI-  aaindarba  limiledlotbaritht  bairafth*  pvr 

imnlat  b«*  tbaail  moat  ba  apaaiaUr  ^aad>  abant,**  af  nfathaf  p*naa,lha  kural  .«■ 

ll,g,™T:C00glc 


*Th»a*t»r«^^f^****7'"'''flLii)lliiirf1|')iffrr<YTir'  rtftt  Ttnmgir  ■tgrr 
■an^  Ii  is  iTaiveniBlIr  knomi  whu  attmjf^tm  ike  Kentish  bim  made  to 
pNMTve  ih«ir  ancioni  hbeiltM,  ani  with  bsnr  mmek  succsss  dtase  strug^OT 
VB»  Attended  (6).  And  u  k  ii  print ipilly  ksr*  ihst  w»  mcM  witb  th* 
■itmM  of  gavelkind  (tkangk  it  «u  and  is  to  b«  fo«K)  is  aoKie  Mkn-  fwilB 
•f  t)i«  luB^loHi)  (/),  w«  maj  fairly  oMMhide  thai  this  wm  a  |>MI  of  tboM 
MbsTtin ;  afiMably  to  Mr.  Sstdon's  Bpinioo,  tbst  gavellnnd  Won  ii» 
iMoman  conquest  was  tiw  gmeni  cnstom  of  tho  reslHi  {x)\,  Th#  ilistim*. 
Jnishii^  pTopetties  o(  this  teaoM  ar*  Tariooi^sonw  ol  tb*  pfinckpal  89 
|ueBL:_l.  '-Xju  |§nanl'ia  isrt^'Wif^cT^ait  lii.sliene  bis  etuite  by  feofl'ment 
[  M  ^e  iga  of  fifteen  (A).  2/  The  ostalo  does  not  eschrai  in  c«M  Qf  an  b> 
tainder  and  execWiDa.lor  felony )  theii  maxim  being  '^3ie  father  to  iW 
'  btMnh,  ihe  3cin  to,  tbfl  [■'"■gli"  (i)  (?)."X^i)  most  placej  he  bad  a  power 
(  of  devising^  lands  j^TJl'i  ^flfir?  ibe.jltslvte  for  thai  purpose  was  made  {k}~ 
F4.  The  iande  dososAd,  not  to  the  eldest,  youngeet,  or  any  one  son  oaJy, 
\hvl_  to  all  the  BOBS  .lQgeil)cr)(J) ;  which  was  indeod  snciuntly  the 
most  vnati  *«eurae  of  dsscem  all  over  England  (■*),  tfaoBgh  in  [  *8t ) 
pmicHlu  plaoes  paitiontar  costoms  prarailed  (8).  Tbue,  among 
■dMT  pn^Mities,  Aistingaiahed  this  tsniire  in  a  rmM  mHUfcable  maimer! 
Mid  y«t  it  is  sadd  M  be  only  s  speoiea  of  a  socage  lemiN,  ntodified  by  tlM 
castom  of  tfa«  counliy ;  the  lands  being  holdeo  1^  suit  of  court  and  fesltf. 


rfj  SiM.JSllBn.Tllt.e.W.    KHch.  or  courti, 

:S?Sir"'~^rS 

il)  T.  s.  D.  in.   do.  cu.  an 

((iwwu  :  Colliuu  wlm  inltfra  il  trnvialalm  ra- 

mm law  will  taka  it,aMlMt  Ika  auumtrr  miMaaM  of  Ihc  invader,  hot  10  iMr  poliaftB 

•Hfc    FoiitteRmaindaibwogaawlyorulad,  yi^dw«  ■  rradf  mi  BpnanailT  ^nnUHoiu 

could  iK>il«cnniideie<l  within  the  old  cuiiom.  luhminiDn  iq  hi*  ■uthoriif.     But  ■nibDriiiea 

iCrmiJn  t.  CUrk,  neb.  31).     On  t^  oChcr  in  Bm.  Ab.  Oantkinri,  A. 
haad.  ifa  bid.  wiud  in  fee  of  lindi  in  (ami-        (7)  '■  But  if  laaasl  in  nrralkiad,  Mnf  is 

kind,  make  a  ilK  in  tail,  or  ■  1**m  to  a  drin.  dieted  Ibr  fElnay,  abctni  liiaiU'Jf  (WJ  »  aut- 

Efor  life,  wilh  ramunder  to  hit  o«n  ri^hl  Uwrd.  aflrrproclnitmlian  midc  for  him  in  tfaa 

TS.UKcpuall  hii  laiu  will  laka  ;  for  tb*  county  (nr  if  bmMrljr  ha  hkriiBkeDHMaawr, 

iBMiindei  liiniied  Ittitw  ii|lil  hfiia  of  iha  do-  Mid  Kodatuured  Ike  rtaJn),  hiaheirttwU  >«*b 

DOT  in  not  ■  new  purchiH,  but  oaXf  a  i*irat-  no  brncfit  bv  the  custom,  hn)  Ibe  iandu  (ball 

aion.  which  m  iK  follow  the  cnihinnry  ooorm  ■■cheat  to  ihe  lord  1  and  the  king  ihall  Hit* 

Wdnerat.     (Ca.lM.ltlt.Ci—tm.Ckaur,  wu  day  and  wiiw  in  ibeni,  if  baldni  of  ■[!■ 

}  P.  Wmi.  63].  olhri,  in  like  muinec  w  the  comnwn  Uw  S- 

H  tlie  Court  of  Ch«noerj  U  called  upon  to  wet.,  a«  to  land* -hich  are  nol  aul.icct  to  lb» 
■    ■  ■               ■  ■  "     «lhind."    Rah.G>T 


adiBiniiur  a  will,  creatiw  nD  neeaion  truW  eunnai  of  Knielkind."    Koh.  G>t.  US. 
faapaaiini  landn  bald  inboroaab  Enf fiah,  or        (B)  Gaielkind  and  honwgb  Ensliah.  baina 

(Bnlkind,  mid  llie  cahiU  qar  trail  aie  lo  lake  enaloma  atteadj  acknowiedf  rd  bj  law.  need 

w  pDichaaeni  die  land*  wilfbe  directed  lobe  ihM  be  pleaded  ;  it  in  aufficirni  lo  ahew  that 

wamrsii  aoi  id  Iwtn  acoordinf  lo  the  eaatam.  Ibe  laada  an  afrded   and  lejuhled  by  the 

but  lo  Ibe  hriia  at  cooinion  law.     (IMmiM  t,  aanH ;  but  all  oihar  priiale  cualMia  nuiat  be 

/KihU.  I  Aik.S0O..S'fiirbyT.&ar^.7  Bac.  pleaded.     H.  ChiltT  on  Deacenla.  163.     Il  ia 

Ab.    179),      And  all  gavelkiBd  aad  bwoagh  al»  |HOp*r  lo  obHrve.  that  >k*rr  nannot  ba 

Eofliah  binda  are  now  deviaaablo ;  but,  atnca  mj  asoieDl  dnocnl  whh  Raprct  to  tithea,  ba- 

ibaaiatutenf  fnuda  (2S  Cha.  II.  c.3),thE  da-  aauae  laynvn  h ere  inaapabla  of  holding  ibwa 

▼iw  of  tbcM,  at  of  Mbei  Itnda,  muit  ba  in  beforethediaaoluiionaf  the  iBonaBteriea.    Saa 

wiiliaa.  Do*.  d«B>  LuahinKMB  T.  Ritiwp  of  Llanda^ 

(siSaa  in  (tMnl,  RoUnton  on  Qtrdkind ;  8  Nkw.  R.  491 :  abero  a  reoloiy  in  Krni.  hi- 

Bac.  Ab.  and  Com.  Dig.  lit.  Garelkind  ;  Cru.  metly  bolonjinj  lo  one  of  the  ditaoind  mo- 

Zhf.   1    lOa   133.   144.  3.  541.  3.  4T&.  «89  ;  naatenea,  hniing  been  imatcd  by  H«i.  VIII. 

Feame'g  Ciin.  Rem.   IM  ;   Pmlon  on  Con-  to  a  layman,  to  be  hdden  in  fn  bi  knight- 

'  rayancing.  I  roL  3S7.  390.     H.  Chilly  on  Be-  tenicr  ia  capib,  il  waa  held  Ihal  the  liada 

mitbU,  indei.  lii.  Gareikind.  wen  deaeenriibia  aeeording  to  the  eiiitrmol 

(G)  The  beat  hialorianithew  that  Ihe  Kent-  gaielkind;    but  tlw    tiibn  according  loth* 

U  men  owed  what  the  learnad  eommenulor  DomBoalaw.     Saa  alaoU.Chitly'a  DuiotaM 

•rilail"  ptetef Tatioa  of  thairaaeieat  lihtHiea,  M). 


«,  aa  lupaoead  by  him,  K   . 

Vou  I.  64 


■a  t:  Co  Ogle 


•  TUS  IQQHTB 

whioli  ifl  &  lerrioe  ia  ila  nuan  c«ft^  {r>.  Wtiarafare  bj  a.  rtaiwt «( 
king  Mm  (0),  Hubert  wclibUbt^  of  Cantwbury  wu  uiiboiized  la  «»- 
«Aim^  the  ga'eUuod  tennrva  hoUea  i  f  th«  b««  erf'  CMMrbury  iato  tcoMm 
I7  koi^i'i  serviiM  ;  and  by  ■tolute  31  Hen.  VIII.  c.  3.  for  diag&velliDg 
tk«  UikU  of  diT«n  lord*  and  genilenien  in  the  coMoti^  of  K«nt,  ihey  «• 
directed  to  be  descendible  for  tbs  fiHUie  liia  mAat  lands  lokiek  tsar*  mmt 
heldew  by  sereie*  ofioeagt  (9).  Now  the  iminiwiue*  which  ibe  teeuit*  ia 
gaTelkiod  enjoyed  were  such,  u  we  cuMot  conceive  should  be  «onCeiT«d 
^on  men  ploughmen  uid  peoMuta ;  frov  aJl  which  I  think  it  aufi- 
oteatly  clear  that  lenoiea  in  free  aocage  are  in  geaenl  of  a  Dobler  orignal 
than  ia  aaaigned  by  LiulMoa,  and  after  him  by  the  bidk  of  our  conoM* 
lawyera. 

Ha?ing  thua  diatribuled  and  diitinguiahed  the  aevetal  qteciea  of  tenaM 
in  free  socage,  I  prooeed  next  to  shew  that  this  alao  paitakea  very  atrongly 
of  tbe  feedal  nature.  Which  may  probably  arise  from  iu  ancient  Sasoft 
original ;  since  (aa  waa  beiore  observed)  {p)  feuda  were  not  nnknown 
among  the  S&x(»e,  though  they  did  not  form  a  part  of  their  mililpry  policy, 
DOT  were  drawn  out  Into  such  arbitrary  onwequeaoes  aa  amoag  ihb  Nor* 
mans.  It  seems  therefore  reasoiiable  to  imagiae,  Uiat  socage  tenure  exit*> 
ed  intmuch  the  same  state  belbie  the  oonquest  aa  after  ;  that  in  Kent  i» 
was  preaerred  with  a  high  hand,  as  our  histories  inform  us  it-  was ;  aad 
that  the  rest  of  the  socage  tenures  dispersed  through  England  escaped  th« 
general  fate  of  other  property,  partly  out,nf  favour  and  aifectioo  to  their 
particular  owners,  and  partly  from  their  own  insignificancy  :  since  I  do 
not  apprehend  the  number  of  socage  tenures  soon  after  the  concgueat  to 
have  been  very  considerable,  nor  their  value  by  any  means  large  ; 
[  *86  ]  tiil  by  successive  'charters  of  enfraBchisement  granted  to  ^  !•• 
nants,  which  are  particularly  mentioned  by  Britton  (7),  their  nontber 
and  value  began  to  awell  so  far,  aa  to  made  a  distinct,  and  justly  envied* 
put  of  our  English  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  orinnal  will  evidnMly 
appear  from  a  short  comparison  of  the  incidents  and  cpnsequences  Of 
socage  tenure  with  tTioae  of  tenure  In  chivalry  ;  remarking  their  agreed 
ment  drdifToreoci:  as'wego  along. 

(  1 .  In  the  first  place,  then,  both  were  held  of  superior  lords  ;  one  of  the 
king,  either  immediately,  or  aa  lord  paramount,  and  (in  the  latter  case)  of  a 
subject  or  mesne  lord  between  the  king  and  his  tenant. 
(  2.  Bgth  >^ere  aubject  to  the  feodal  reium,  render,  rent,_or  MjjtsSJSf 
some  sort  or  other,  which  arose  from  a  supposition  of  an  original  g^mt 
ftom  the  lord  to  the  tenant.  )  In  the  military  tenure,  or  more  proper  fimd, 
l&is  waa  from  its  naiufe  uncertain  ;  in  socage,  which  was  a  feiid  of  the 
improper  kind,  it  was  certain,  fixed,  and  determinate  (though  perhaps  no- 
ihing  moru  than  bare  fe&lty),  and  so  continues  to  this  day. 

3.  Uuth  were.  IxoiB  their  constitution,  universally,  aubl^ct  (over  and 
above  all  other  renders)  10  the  oath  of  fealty,  or  muiUBl  boncT iirotf  1  gatt6in 
between  the  lord  an3  tenuni  (r).  Which  oaft"  oTTealiy  UBuaiiy  araws  ar- 
ter  it  «uit  to  ilie  lord's  co'urL     And  this  oath  every  lord,  of  whom  ten* 
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NNMw  are  twtdn  »t  thii  day,  ib»j  Bud  ought  to  cill  upon  hU  lenanu  » 
take  io  bu  court  buon  ;  iT  it  be  ou^  for  the  leason  given  by  Liuleum  i*;, 
that  if  it  be  neglected,  it  will  by  long  contiouance  of  lisie  grow  out  of  me~ 
mory  (u  doubtleas  it  frequently  hath  doue)  whether  the  land  be  faolden  of 
ibe  Ion)  01  not  i  and  to  he  may  lose  hie  eeignory,  and  the  piofit. which 
m»y  sccroo  tohin)  by  eaobeate  and  Qibnx  contingencies  (t). 

4.  The  tenure  in  socwge  was  subject,  of  conimon  right,  to  aids  • 
Est  kniyEtIny~lhe  aoB  fl.na'Hiarrving  the  eldest ~(tiLU||h*ler  («):  ["STj 
wlHcE  i»«Tfl  finpHhy 'tllH^piKHito  of  Weetm.  1.  c.  36.  at  SOf.  for 
•▼ery  201-  per  aninim  so  held  j  as  in  kught-serriee.  These  aids,  da  in 
toDure  hy  chivalry,  were  originally  mer»  benerolences,  though  aAerwatds 
claimed  as  matter  of  right;  but  were  all  ^toliahed  hy  the  staiote  12 
Gm.  II. 

r  b.  Reliet.i».,iiiiia.BlltMl  Mtnsg*  Miiufgyaa  w«iL.a»ujioaJeiuvMii  .cJuvslry :  ) 
bat  '5r.  ITITF--1  nf  tikwg  il  il  rni^"  tMFfir-*  The  relief  on  a  knight's  fee 
was  il.  or  one  quarter  of  the  supposed  value  of  the  land  ;  but  a  socage  re- 
lief  is  Wft  y~T^  -niH  irr  f^r^'"i  payable  by  tho  tenant  to  tbe  lord^  be  the 
■■me  either  i|yeat  or  small  {w) :  and  therefore  Bracton  (z)  will  not  allow 
tUs  to  be  properly  a^relief,  bill  quaedam  jtratatatw  loco  rtUoii  in  rteogniiiimam 
JomtM.  So  too  the  statute  38  £dw.  1.  o.  1 .  declares,  that  a  fre«  sokeman 
shall  pve  no  rtlitf,  but  shall  double  his  rent  after  the  death  of  hi*  ancealOTt 
according  to  that  which  he  hath  used  to  pay  his  lord,  and  shall  not  be 
grieved  ^out  measure.  Reliefs  in  knight-service  were  only  payable,  if 
lh»  heir  at  the  death  of  his  aacestoi  was  of  full  age :  but  in  socage  they 
were  due  even  though  the  heir  was  under  age,  because  the  lopl  has  no 
wardship  over  him  (y).  The  statute  of  Charles  11.  reserves  the  rdiels  in* 
ctdent  to  soc^e  tenures  ;  and  therefore,  wherever  Isnds  in  fee-simplo  are 
holden  by  a  rent,  relief  is  adit  dne  of  common  right  upon  the  deuh  of  a 
tenant  (s). 

6.  Pritnor  f^iain  yaa  incident  to  the.  king's  socage  tenutts  in  et^te,  sa 
wed  as  to  those  b^  knight-aerrii^e  {a).  But  tenancy  in  eapile  as  well  as 
primet'eeisiika  are,  among  the  other  feodal  burthens,  e'nlirely  aboliahed  by 
the  statute.  . 

/  7.  'Wanlship  is  also  incident  to  tenure  in  socage  ;  but  of  ajiature  very 
dillerent.  frnrn  ttjii^-n|t^dfjpt  KJ  itjiight-iiBrvi'rlpT  For  li'  the  InherTtance  de- 
scend to  an  infant  u&der  fourteen,  the  wardship  of  him  does  nut,  nor  ever 
did,  belong  to  the  lord  of  the  fee ;  because  in  this  tenure,  no  miti- 
tsry  or  'other  personal  service  being  required,  there  was  no  occa-  [  *68  J 
Bion  for  the  lord  to  take  the  profits  in  order  to  provide  a  proper 
Mibstitute  for  his  infant  tenant ;  but'his  nearest  relation  (lu  whom  the  in- 
heritance casnot-deacendj  shall  be  his  guardian  in  socage,  and  have  the 
custody  of  his  land  and  body  till  he  arrives  at  the  age  uf  fourteen.)  The 
giinrilian  miiiit  be  such  a  one,  to  whom  the  inheritance  by  no  ptwaibillty 
can  descend  (10) ;  as  was  fully  explained,  together  with  the  reasons  for 

M  t  IM.  oi  LM-  (  n& 

(I)  S>  wmttmt  frmimAm  —t,  mt  *M»%  rU-        |>)  J.  t.  a  IT,  >  8. 
iMrriMitmim  a  HfMMtt  ttmrinK*Kiift"r.        (jr)  Lill.t  1*7. 
(Cw«u-iiu/«>>f.l.S,<.T.)  (1)  SLav.  IW. 

,      (■)  Co.  u».  w.  (■!  Co.  un.  n. 

(10)  Kr  Hirgn**  (in  hi*  ilh  ooU  to  Co.  might  h«  rteprivsil  of  it»  ii»'^ii"i*)><Pl  fe<k 

LUt  S8  b.)  iatinalM,  thut  [hii  nita  ilkould  ba  Dm  inr>iDi'i  tiitir  miihl  Iw  ■  pcnuti  U  whns 

■aBhncdtapoMlriliijrofnHwilw'fdaweai.  If  lb*  fithar  rnifhi  he  h«it. 

lU*  h*  not  w,  nippaiiis  u  infiiil  w«i«  enti-  Thi  guiiHiinihiii  of  «  fmhcr.  by  our  U» 

IM  to  bndi  uu  hii  fuhai  livinf ,  tbs  (atlwr  whieh  is  this  inaiwiu  is  fbaiHlMl  pd  tb*  b» 
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it,  fo  tti*i  former  book  «f  AeM  connMntariM  ()).  At  IbmWM  thia  wtai- 
ship  in  Bocago  ceasM  ;  and  tbe  beir  nxy  oum  the  gnardian  and  call  him 
to  account  for  the  rents  and  pnifita  (c] ;  for  at  diia  h^  the  law  auppoaaa 
Um  capable  of  choosing  a  guardian  for  biouelf.  It  was  in  this  particulaT, 
«f  wardship,  as  also  in  that  of  marriof  e,  and  in  the  certainty  of  thu  rendei 
or  aerrice,  that  the  aocage  tenures  had  so  much  ihe  advantafe  of  the  mili- 
lary  onea.  But  aa  the  wardahip  cee«ed  at  fourteen,  ^re  waa  this  dis- 
adraniage  attending  it ;  that  yuung  hain.  being  tefi  at  ao  lender  an  age  to 
choose  their  own  guardiana  till  twenty-one,  mi^t  make  an  improviaeM 
choice.  Therefore,  when  almost  all  the  landa  in  the  kingdom  were  tur«- 
sd  into  aocage  tenures,  the  same  alatnte  17  Car.  II.  e.  24,  enacted,  that  it 
ehotild  be  in  the  power  of  aity  father  by  will  to  appoint  a  guardian,  till  hia 
child  should  attain  the  age  of  twenW-one.  And,  if  no  such  appoiritment 
be  made,  the  court  of  chancery  wUt  frequently  intfrpoae,  and  name  a 
guardian,  to  prevent  an  infant  heir  horn  iinpiwidently  cxpoaing  himself  to 
min. 

8.  Marriage,  or  the  uobrmiinA^V,  was  not  in  socage. tenure  any  per- 
^isite  or  advantage  to.the  gusrdi&n,  but  rather  the  revei^^.  For,  if  the 
guanlian  married  his  ward  under  the  age, of  fourteen,  1»  wa»  "bouriOb 
aecbuhi  io  the  wanl  (br'the  vilue  of  the  manisge,  even  tHongHba-tooh 
ftothing  for  it.  utflesih*  "raamed  him  »  aavkntaM  {d).  For,  the  law  in 
favour  of  infants  is  aTvrays  j<*«]oub  of  guardiaiis,  atid  therefore  in  this  caao 
it  made  them  accuuiK,  not  only  for  what  they  Jid,  but  also  for 
[  *60  ]    what  they  migkl,  receive  on  the  infaafa  behalf;  *lest  by  tomm 

(»)  Book  I'nn  Ul.  U)  Utt.  ■.  UL 

to  Liu.  •,  mT  c»  Utt.  tfc 

•r  utnra,  coatiiiuai,  with  ncpam  ts  bia>on  IVmi*  Mnrtirf  dnl>.4BtUMowitW 

and  heir  ipparcni,  ti]l  tW  un  lUain  Lha  aga  Chutatrj,  nanaentiBf  tbn    king  u   fartm^ 

ef  t*cal;-one  yein  :  but  it  »  ooalinuc*  wIlli  palria,  hu  ■  joricdiclioii  now  pnfrmly  Ma- 

nu]>MltalhaeuUad7irf[lMfa^<aB|j.     (Tlw  UMmJ,  to  taourol  Ibe  rfglil  ef  B  fcthv  to  Um 

King  t.  T/iBTp,  Comyni.  38;   5.  C.  Garth.  pMMwiiM  of  kii  diiU.  «hN**er  lb*  wd&n 

Sae).     Acooniing  to  Ihe  iirici  lingusgi  of  our  of  Itw  child  impenlirely  require*  *o  ilnnc  • 

U>,  *n  heir  ipparaal  aLDiie  eui  lie  Ilie  iiriijeet  loeMnra.     In  the  woflti  of  Lord  Eldoo,  "  iW 

ofgiianlianihip  by  Dalun.    (Raicliji't  oh,  3  'court  hi*  inlerpoced  in  manj  iOMaaen  of  lUa 

Bep.  381.      But  Ihii   taahuical   eoiutnctioii  aon,  but  tlie  applicationia  oiw  afllia  moalta- 

niual  nni  lead  ui  to  eonelude  thai  puenti  harg  riou*  and  important  nature  :  lha  inierpaaitioB 

DM  any  rifht  lo  Ibc  euaind;   of  their  alher  of  tba  omrt  ataaria  upoa  priMiplaa  wbieh  k 


,of    . 


them  tnlheir  parent*  I  ill  the  a(e  of  fourtoen,  iag  in  liew  all  the  fedinnofapaTCBt'a  hew^ 

br  the  guaidianshlp  of  Htinvt.  {S.  C.)     And  asd  alt  the  principle!  of  the  ennunon  law  wiA 

thaaiatuta  of  IS  Chaitaall.  a.M.  aiapDwafa  napaet  la  ■  panM**  rifbta."    {WMImltf  w. 

afalher[lhau£b  htmaelf  under  Iwentjr-oos)  b;  Tba  Dulit  a/  Biatfatt,  I  Ruaa.  19,  and  aaa 

deed  DT  win,  attsited  In;  two  wilneuei,  to  ap-  I^oiti  i.  Bkajtm,  Jacab'i  Sep.  263.     SluOtf 

point    guardiana  U  a(l    hi*   ehtldmn    uadm  v,   WmlintlK,  Md.  368,     IJt   Mtmm^  r. 

Mentrone.  and  uniaaniad  alhiadeoaaM,ar  Ditfmm'Mit.iOV^IH,    WUI^iMY. Halm, 

bora  after:  aurh  guard ia nahip  lo  laai  till  lb*  13  Vea.  «9E).  lathe  nporUof  lb*  caHMcitnl, 

children  ailain  tha  age  of  twanty-OM,  or  for  noat  of  the  other  inatanrei  in  whic^th*  inria 

anr  leaa  lime,  and  the  appointmanl  to  ba  ef.  dictim   in  qiwuioa  kaa  beea  eierciaaiC  MS 

faolual  agaiaat  allelnaing  ■■  gosiduna  in  a»-  ndrarlad  to.  and  whoci^cr  eiamiaa*  tbem  wM 

rniie  or  olherwiaa,  Ihe  lealantanlary  laardian  llnd  thai  the  power  hia  bean  wielded  by  ena 

hqiing  (he  cuaiody,  not  only  of  ih*  HiiMnn'*  (idenite  hand*. 

peraooa,  imt  of  their  eilale,  both   real  and        Tie  nontrot  of  tba  eoort  ef  ChaKOrr  ant 

pemonal.  ihe  pnftnr  of  inhnta   wbo   an  oMrtr   in 

Thu*.  it  leeau,  a  &tber  maj.  by  wilt,  dele-  mrda.  la  of  courae  ahaolitta  ;  and  many  at>- 

Ela  lo  any  airanger  whom  ha  choMaa  to  ae-  luiea,  (th*  rnarriaga  art  and  ediera),  in  affect, 

n.  ■  much  more  eilenaJTe  power  than  the  reeoEHiaa  the  ob«Bcellar  a*  tbe  eooatiiatiMnT 

l*tt»r  of  the  law  gim  to  hinOelf  whilM  he  dspoiiiary  of  thai  part  of  tba  kiag^  prerosa 

lina ;  (or,  lha  guanjianihip  of  nurtor*.  aa  wa  tiTe  or  patfraal  duly,  (whielMvet  il  auy  ngat 

.. 1 _      ._.     .     ^]i^j  ,rtioh   eoMiaM  •*  im 

afbiiLfajmabiula 


nardianahip  in  anrage  iloea,  namdy,  w1 
m*  iafaat  auaiaa  tbe  aga  af  (burtaaa. 
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eellDMon  the  goudiu  sboald  hxtt  rettaiTwl  th»  Talna,  and  not  brought 
it  lo  account ;  but  tlie  itatnte  Iwnng  destroyed  all  values  of  marr 
Kgtw,  this  doctrine  of  coutse  hath  c«ia«ed  with  them.  At  fourteen  ^ean 
sf  *ge  ^e  wsrd  might  •  have  disposed  of  himaelf  in  muiiage,  withoM 
any  consent  of  his  gvardiut,  till  the  late  act  for  prvvenling  clandestin* 
tnarri^ea.  These  doctrines  of  wanlsbip  and  matria^  in  socage  tenur» 
nure  so  diamfltiically  opposite  to  thoee  in  koight-serTice,  and  so  entirely 
Mgrf  with  those  parts  of  kin^  Edward's  laws,  that  were  restored  by  Uen- 
ry  the  First's  charter,  as  might  alone  conviace  lu  that  socage  was  of  a 
Ugher  oiiginal  than  the  Norman  conquest.  . 

&,  Eines  fpi  alienation  were,  I  apprehead,  due  for  lands  holden  of  tha 
hing  intamte  by_B_ocage  tenure,"^  weQ  as  in  case  of  tenure  hy  luiighu 
Sfli:virefnor  the  statuteTlhat "relate  to  this  point,  and  sir  Edwsrd  Coke'a 
comment  on  them  {t),  apeak  generally  of  alt  tenants  in  e^te,  without 
making  sny  distinction  :  but  now  all  fines  for  alienation  are  demolished  bjr 
the  statute  of  Charles  the  Second. 
f  10.  Essbsats^Qf^  ^^Sf^?  incident  to  tenure  in  pocage,  aj  (bey  were  to 
tenure  ^£^m||jit;Bervice;'i  except ''onlyih  gavelkind  landab.Khith  are  (as 
M~be fore  roe n liojajldj  sjibjeci  io  nb'eacheats  for  felony^  Jioi^h  they  are  tj 
W!Ee8is_fpjLwanlj)  f.  bgi  rs  (/). 

~'rhus  much  tor  the  two  grand  species  of  tenure,  under  which  almost 
•n  the  free  lands  of  the  kingdom  were  holden  till  the  restoration  in  1660, 
when  the  former  was  abolished  and  sunk  into  the  latter ;  so  that  the  lands 
of  both  sorts  are  now  holden  by  om  nummtm/  tenure  of  free-  and  emuntm 

lite  other  jgand  divisjon  of  tenure,  mentioned  by  Braclon,  as  cited  ia 
the  prece^ng  chapter,  ia   that  of  viuena^j  as  contrqdisluigiushed  from 
t^arum  iimementum,  or  IranV  te^iire. ,   And  t£is  (we  may  remenmer)  he 
subdiTideil'into  two  claaaes,  ^r«  ana  priuileged  villenage:  from  whenc* 
hare  arisen  two  other  species  of  our  rnodera  tenures. 
/'    •111.  Fjonuh&tware  pfjn«_^U953fi?.have  iiprun£,ait_4«fi:L  [*90] 
aent  eopykotd  1 1  pAejiVjea^oi  tenure  by  copy  bTcou'rt  roll  at_jhe 
will  ortheloKl :)  inoiSer  to  oBtMnXlffeBr  iaea~or  wiuc&,'"'it  will  be  pr»- 
VTuusty   necess&iy  to  take  a  short   view  of   the   original  and  nauira  of 
manors. 
^.Manors  (13)  are  in ,  ^ubstance  as  ancient  aa  the  Saion  constitution,.) 
Ihough  perh^a  SIfterent  a  little,  in  some  immafenaTcircuiiislaiices,  from 
those  that  exist  at  this  day  ^g)  (  just  u  we  observed  of  feuds,  that  they 
were  partly  known  to  our  ancestors,  eren  before  the  Norman  conquest.  (  A 
fcigor,  manerium,  a  manendo  ( 1 3),  becatWeJbB  usual  residgiJEa^f  the  awnsr* 
seems  tp  have'1)een  a  district  of  ground,  held  by  lords  or  great  porsoa* 

MltaihTl.    ■lut.U.M,  ST.  lit  Co.  Cap,  •.■AID. 


Conr.  ^  :  miii  id.  indei,  tit  Copybald.  (h<  Mp)  a  nuw 

(13)  Ai  ID  ■■■uii  m  fatai,  n*  As  Mfc-  ud  nifutr  inooi 

InicetinlHlnau.andWmlkiniailCiinlioU.  ortcile.    W^i 

lad.  I  in  33.  BBT  bt, it  i*  cart 

(13)  )lr.Wodum(lTra>K.0f  C(]p.1),lbU  Mouraathor  hii 

•wiacLoidOakB.  (Cap)4i.p.iaj,pr«faii  tbt  hmmU  ta  the  i 
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ffBv ;  who  kepi  in  tlieir  own  hands  so  tnuch  iani  u  waa  nocensai^'  for  At) 
usei^  thefr  fairiTneS.'VhicTi'were  called  ierroe  ^milHUAes or aememe laBrta;) 
being  Occupied  6y  tKe  ford,  or  dominus  manerii,  anif  hn '  ilervajits.  "'Qjs 
/other,  or  tMcm^ntaf,  Unda  they  distributed  ambng  their  tenaiita ;  which 
,  (rmt  the'dlBerent  modes  of  tenure  were  distingiushSB^by  two  different 
»™fftr-lftftt/Jo(«Wmirf,nof'chmft°T«!fa/»Krc'B  waT^Id  W^ 
certain  lenu  and  free-services,  and  in  effect  differed  nolhing^m  the  free- 
•no^e  lands  (A) ;  and  from  hence  have  aritieh  most  of  the  freehold  te- 
nants who  hold  of  particular  manors,  and  owe  suit  and  service  to  ths 
ume.  The  other  species  was  cti[laAfalk-iand,  which  was  held  by.qff  yp- 
Nrance  in  wriiirig'"^ut  dTstributed  among  the  common  fslkiii-P 
tiie  pleasure  of  the  lord,  and  resumed  at  his  diacreiion  ;  being' inai  ___ 
held  in  villenage,'which  we  shall  presently  describe  more'atTarge. 
residue  of  the  manor  being  nnculuvaied,  waa  termed  the  lord's  waste,  and 
served  for  public  nmds,  and  for  common  or  {Pasture  to  the  lord  and  his 
lensnts.  Manprs  wvre  formerly  called  baronies,  as  they  are  still  tord- 
ahipa  :  and  each  lord  or  baron  was  empowered  to  hold  a  domestic  court, 
called  the  court-baron,  for  redressing  misdemesnors  and  nuisances  within 
the  manor;  and  for  settling  disputes  o^  property    among   the    tenants. 

This  court  is  an  inseparable  ingredient  of  every  manor ;  and  if  the 
[  *9]  ]    number  *of  suitors  should  so  fait  as  not  lo  leave  anfficient  to  make 

a  jury  or  horoago,  that  is,  two  lenanta  at  least,  the  manor  itself 
is  lo«t  (14). 

In  the  early  (inws  of  our  legal  constitntion,  the  lung's  greater  barons, 
who  hod  a  larae  extent  of  territory  held  under  the  crown,  granted  out 
freqiiently  smallftMnanors  lo  inferior  persona  to  be  holden  of  themselves : 
which  Ao  therefore  now  continue  to  be  held  under  a  superior  lord,  who  u 
called  in  ettch  cues  the  lord  paramount  over  all  these  manors  ;  and  his 
■eignory  is  frequently  termed  K(i  honour,  not  a  manor,  especially  if  it  hath 
belonged  to  an  ancient  feodal  baron,  or  bath  been  at  any  time  in  the  hands 
of  the  crowB.  In  imitation  whereof  these  inferior  lords  began  to  carve 
out  and  grant  to  others  still  more  minute  estates,  to  be  held  as  of  ihem- 
aelvea,  and  were  so  proceeding  downwards  in  inRiiitum  :  till  the  superior 
lords  observed,  that  by  this  method  of  subinfennalion  diey  lost  all  their 
feodal  profits  of  wardships,  marriages,  and  escheats,  which  fell  into  the 
bands  of  these  mesne  or  middle  lords,  who  were  the  immediate  snperion 
of  ihe  ttrre-tinant,  or  him  who  occupied  the  land :  and  also  that  the  mesne 
lords  themar.lves  were  so  impoverished  thereby,  tliat  they  were  disabled 
froni  performing  their  services  to  their  own  superiors.  This  occasioned, 
first,  that  provision  In  the  thirty-second  chapter  of  magna  carta,  9  Hen, 
III.  (which  is  not  to  be  found  in  the  first  charter  granted  by  that  prince, 
nor  in  ihe  great  charter  of  king  John)  (t")  that  no  man  shouM  either  give 
or  sell  his  land,  without  reserving  sdflcient  to  answer  the  demand  of  his 
lord  ;  and  afterwards  the  statute  of  WeeDn.  3.  w  iftaa  emptores,  16  Eilw, 
1.  c.  1 .  which  directs,  that,  upon  all  sales  or  feoffmenta  of  land,  the  feofloe 
ihall  hold  the  same,  not  of  hia  immediate  feoffor,  but  of  the  chief  lord  ol 
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tke  fee,  of  wliom  luch  fMffor  hiraulf  heltl  it  (IS).  BiM  Iheie  prOTiiioni, 
■H  «xtaiiJiiig  U>  the  king'*  own  tenanu  in'eapilt,  tbe  like  law  concemtnB 
ihmn  ia  deoUred  hy  the  Bt&tutet  oi  frerogativa  rtgir,  t?  £dw.  11.  c.  6.  and 
iM"  34  £dw.  111.  c.  15.  \yj  which  laai  all  subinreuduioiis,  previous 
to  the  reigD  of  king  'Edward  I.,  were  confirmed :  bui  all  sobse-  [  *93  ] 
ipentto  that  pemd  were  Left  open  to  the  king's  prerogntive. 
And  fruin  hence  ii  is  clear,  that  all  manors  existing  at  this  day,  miist  have 
•xiaied  as  early  aa  king  Edward  the  Firat :  Tor  it  is  eBseiitial  to  a  manor, 
thiu  there  be  tenants  woq  hold  of  the  lewd  ;  and  by  the  operation  of  these 
statutes,  »o  tenant  m  eapUe  since  Uie  aeceasion  of  that  prince,  and  no 
tenant  of  a  <iontmon  lord  since  the  atatate  of  piiaemptorM,  could  create 
aay  new  lenenie  to  btdd  of  himself. 

Now  with  regard  te  the  folk-land,  or  estates  held  in  vitlmage,  this  was 
K  species  of  teoure  neither  strictly  feodal,  Norman,  or  Saxon  ;  but  mixed 
•ad  compounded  of  them  all  (i):  and  which  also,  on  aecoinK  of  the 
keriota  that  usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its 
composition.  (Under  the  Saxon  goremnient  there  were,  as  sir  William 
Temf  Le  speaka  (/),  a  sort  of  people  in  a  condition  of  downright  servitude, 
nsetTand  employed  in  the  mpst  servile  works,  and  belonging,  bmh'they, 
ihVir  cliiTJMii  ftiid'eSecta,  to  the  lord  of  tbs  soil,  like  the  rest  of  the  cattle 
or  slock  upon  it. )  These  seem  to  have  been  (hose  who  held  what  was 
eaiiad  the  folk-land,  from  which  they  were  ramovable  at  the  lord's  plea- 
sure. On  the  arrival  of  the  Nonnana  here,  it  seems  not  improbable,  that 
they  who  were  strsngera  to  any  other  than  a  feodat  state,  might  give 
some  spatka  of  enfranchiaement  to  such  wretched  persons  as  fell  to  meir 
Am,  by  admiiiing  them,  aa  well  as  others,  lo  the  oath  of  fealty ;  which 
•onferred  a  right  of  protection,  and  raised  the  tenant  to  a  kind  of  estate 
Si^rior  to  downright  slavery,  but  inferior  to  every  other  condition  (m). 
'This  lheyj;alled  vitlenage,  and  the  Eenants  yiUoiDa,  either  from  the  word 
B*Ju,  or  dise,  as  sir  Edward  Coke  telle  ua(n),  a  villa;  because  tbcy  liVed 
chiedyjn  vt1Ia|es*  and  were  employed  in  rustic  works  of  the  most  sordid 
kfnti :  resemblmg  the  Spanra  hetaies,  to  whom  alone  the  culture  of  the 
lands  was  consigned  ;  their  rugged  maslere,  like  our  northern  ancestors, 
esteeming  war  lh«  only  honourable  employment  of  mankind. 
^  *'rbeBe  villeins,  belonging  principally  lo  lords  of  manors,  were  [  "SS  ] 
eithervHIelns  rs^ri/oai,  tEat  is,  annexed  to  ihe  manor  or  land  :  or 
elaejEey  were  in  groM,  or  at  large,  that  is,  aimexed  to  the  person  of  the 
kwdamLlxansrerable  by  deed  from  one  owner  to  another  (o).  J  They  oonid 
oot  leave  their  lord  wiihoiit  his  permissioTi ;  but  if  thej'  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  action,  tike  beasta 
or  other  chattels.  They  held  indeed  sihall  portions  of  land  by  way  of 
anstaining  themselves  and  families ;  but  it  was  at  the  mere  will  of  the  lord, 
who  might  dispossess  them  whenever  he  pleased ;  and  it  was  upon  villeia 
servtcBH,  that  is,  to  carry  mit  dung,  to  hedge  and  ditch  the  lord's  demesnes, 
and  any  other  the  meanest  offices  (p):  and  their  services  were  not  only 

It]  WrxM,t15.  (■)  I  iMt.llS. 

(D  InUud.  Iliit.  EikLM.  (•)  Lltl.1.  111. 

<■)  Wrijht,  IIT.  ir)  /M.  *.  in. 

(19)  Themidi  of  iha  »M  am,  "TliM  it  bOm  ofth*  ahwrioidsf  tbaMiM  fea.braM* 

«UllM:awru.lo«wjiiWBu  tDMil,aihn  Mrrie*  aad  seMMN  m  Ua  ^tfw  Ml  t» 

•m  plruura,  bt»  U>d*   sml  IsMbiiiW.  av  .An." 
lact  sT  U»>iL  B  ihu  il«  feuflM  (hiU  h^  ths 
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ha>a,  but  uncwrtun  boUi  ss  to  dteir  tin*  ind  qwuitJty  (9}.  A  VtllMi,  i* 
khort,  wu  in  mucli  the  same  alate  with  ua,  aa  lord  Molevworlh  (r)  tletcnbM 
ti  be  that  of  the  boon  in  Oennwrk,  and  which  Suemhook  (jj  atiribMea 
alw  to  the  traaU  or  aUves  in  Sweden  j  i^ich  coniinnH  the  probabiliiy  U 
thai  being  in  aome  degree  monumenu  of  the  Danish  tyniiny.  A  villeia 
could  acquire  no  property  either  in  lande  or  goods:  but,  if  he  purchased 
eitlter,  the  lord  might  enter  upon  them,  ouU  the  villein,  »ad  seize  them  M 
his  own  use,  unless  he  contrived  to  diq>ose  of  them  again  before  the  lord 
-   had  seized  them  i  for  the  lord  had  then  loet  bis  oppoitunily  ((). 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  rilleia  pn 
iumed  to  mariy  his  daughter  to  any  one  without  leave  bom  tb«  lord  (k), 
and,  by  the  comnion  law,  the  lord  might  alao  biing  an  action  against  tha 
husband  for  damages  in  thus  puiloioing  his  property  (tn).  For  the  child- 
ren of  villeins  were  also  at  the  saine  stale  of  btwdsge  with  iheit 
[  *94  ]  pa'reuts ;  whence  they  were  called  in  IiStin,  nat^^  which  gav* 
rise  to  the  female  appellBU(Mi'~6r  a  villein,  wlio  was  called  a 
la  caae  of  a  marriage  between  a  freeman  aild  a  neife7or  a~vil- 
d  a  freewoman,  the  issue  followed  the  condilioa  of  the  father,  bong 
free  if  he  was  free,  and  villein  if  he  was  villein  ;  contrary  to  the  mania 
of  the  civil  law,  that  parttu  jefufur  ve»lrfm  (17).  But  no  faaatard  could 
be  born  a  villein,  because  of  another  maxim  in  out  law,  he  a  miltiut  jihutj 
and  as  he  can  gaiit  ooihin^  by  inheriiance,  it  were  hard  ibat  he  abovU 
U)M  his  natural  freedom  by  it  (y).  The  law  how  ever  protected  the  peraoM 
of  villeins,  as  the  king's  sut^jects,  against  iorocious  injurie*  of  the  lord : 
br  he  might  not  kill,  or  maim  his  villein  (<) ;  though  he  mi^  beat  tuoi 
with  impunity,  since  the  villein  had  no  action  or  remedy  at  kw  agaiaat 
his  lord,  but  in  case  of  the  murder  of  his  anoestw,  or  the  main  of  his  owa 
person  (16).  Neifes  indeed  had  >leo  ao  appeal  of  lape  in  case  the  bui 
violated  them  by  force  la). 

Villeins  might  be  enfranchised  bywwnuiniwtoa,  which  is  either  expraaa 
«r  implied :  express,  aa  where  a  man  granted  la  the  villein  a  deed  al 
manumission  (i) :  imphed,  as  where  a  maa  bound  hinuelf  in  a  bood  to  hia 
villein  for  a  sum  of  money,  granted  him  aa  anautiy.by  deed,  or  gaTe  hua 
an  estate  in  fee,  for  life  or  years  (e) ;  for  this  was  dealing  with  his  villeia 
•n  the  fopting  of  a  freeman,  it  was  in  some  of  the  iastaacea  giving  him 
an  action  against  hia  lord,  and  in  others  vesting  in  him  an  ownershq)  mh 
tirely  inconaistent  with  his  former  state  of  bondage.  So  also  if  the  k>«d 
brought  an  action  against  hia  villein,  this  enfranchised  him  (d);  fat  »»  tfaa 
lord  might  have  a  short  remedy  against  him  villein,  by  seising  his  Moda 
(which  was  moie  than  equivalent  to  any  danages  he  ootild  fecom),  tb» 

(f)  nu  ft  latl  la  tOUmtgUfteil  pitwtU  li  (■)  bin.  m.  MM. 

y^M  /mHi,  mn  KtntrM  m^atlftttH  [(I  AM.*,  la 

iOtt  In  (Tuliw,  M  trmatr  MwMv  ti  tmiM  W  ^<t-  ■■  Wi  Mt. 

iSieloB,  1. 1,  It.  1,  c.  l&TllS).  «)  'M.  >.  ISO.  IH. 

<rl  K  S.  iumt.:  HO. 
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■■iv,  JCB.  ma  futwuriv  Hprcned  to  tiT-  ofliii  awnpcnnn,  n 
«Mi  Mw  root  TMilan  ;  far,  n*  iatri  0*lw  hH*  ed  ^  hia  Ind,  iBd 
■M,  iha  kml  ui^hr  lnM  hii  liiuia.  Md  if  U  b*    hia  jnoi  aueb^  ■  lui 
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hw  whicQ  IS  aurays  nzij  ta  ntch  at  any  thing  ft)  favour  of  1ib«rtjr,  nre- 
iiiined  ihat  by  bringiog  this  action  he  meant  to  set  bis  villeia  on  Ui« 
Mine  footing  with  himself,  and  tharefore  held  it  an  implied  *maau-    [  *95  ) 
mission.     But,  in  case  the  Lord  indicted  him  for  felony,  it  wa«        ^ 
otherwise  ;  fur  the  lord  conld  not  inftict  a  capital  punishment  on  his  villein, 
widtont  calling  in  the  assistance  <^  the  law. 

Villeins,  by  these  and  many  other  means,  in  process  of  time  gained 
coRsiderable  groand  on  their  lords ;  and  in  particular  strengthened  the 
tenuTB  of  their  estates  to  that  degree,  that  they  came  to  have  in  them  an 
interest  in  many  places  full  as  food,  in  oUiera  better  ttmn  their  lords.  For 
the  gnod-nature  and  benerulenee  of  naany  lords  of  manors  having,  time  out 
of  inind,  permitted  their  villwts  aad  their  children  to  enjoy  their  possession* 
without  internption,  in  a  regular  course  of  descent,  the  common  law,  of 
which  custom  is  die  life,  now  gave  them  title  to  prescribe  against  their 
lords;  and,  on  performance  of  the  same  services,  lo  hold  their  lands,  in  spite 
of  any  determination  of  the  lord's  will.  For  though  in  j[eneral  iliey  ar« 
sjilt  said  Joiwld-thpir  eststea  at^  the  will  of  the  lord,  yet  it  is  such  a.  will  as 
is  ajireeablB_in.lla£ustom  of  die  maiiOr  ^ifhicb  customs  are  preserved  and 
evidenced  l^lheron8*or^he  several  courts  baron  in  which  they  are  enter- 
ed, or  kept  on  foot  by  the  constuit  immemorial  usage  of  the  several  ma- 
nors in  which  the  lands  lie.  And,  as  aiich  tenants  had  nothing  tn  shew 
for  their  estates  but  these  cusloma,  and  adtnissions  in  pursuance  of  them, 
Mrtered  on  those  roUe,  or  the  copies  of  such  entries  witnessed  by  the  stew- 
ard, theiy  now  began  to  be  cwed  tenatUt  by  copy  of  eowt-roU,  and  their 
tenure  itself  a  eopyhM  («). 

Thus  copyhold  tenures,  as  sir  Edward  Coke  observes  (/),  although 
very  meanly  descended,  yet  come  of  an  ancient  house  ;  for,  from  what  has 
been  premised,  it  appears,  (hat  copyholders  arc.  iu  tnithjiM.  other  but  vil- 
lein s^whoj^.by.a..  long  series  of  immemorial  encroachments  on  the  lord, 

have  at  last  established  a  onaioinary  right  to  those  estates,  which 

fieforew^a-held  absolntety  at  the  lord's  willX19)J  Which 'of-  ['96] 
fords"a  very  substantial  reason  for  the  gfeat  variety  of  customs 
thai  prevail  in  different  manors  wiUi  regard  both  to  the  descent  of  the 
estates,  and  the  privileges  bdonging  to  the  tenants.  And  tiiese  encroach* 
ments^ew  tobesouniveraal,  llrat  when  tenure  in  villeooge  was  virtually 
abolished  {though  copyholds  were  reserved)  by  the  statute  of  Charles  II., 
there  was  hardly  a  pure  villein  lefl  in  the  nation.  For  sir  Thomas  Smith 
(j) testifies,  that  in  all  his  time  (fcndhe  was  secretary  to  Ed^rard  VI.)  be 


if)  0^.1. 


(f)  CsmmaawMUti,  k't,  c. 


(19)  In  ihciecund  noletothe  ense  of  (?r«(  itmlBimyhiTB  liken  place:  and,  in  thou  in. 

T.  A^li.  (Dou^  725),  ne  ii«  infnrmed,  Mt  ■tancn,  ihs  nririlegvd  nnshi  imj  hold  1^ 

Lord  L<iugh)x>[rHigh  ilaublrd  whether  Ihose  lenure   reiwinUiiig   oar   copyhold,  whilat,  at 

■ho,  liltB  oiir  author,  refer  the  oligin  of  com-  the  lame  lime,  otlien  ten  &niur»d  maT  n- 

hotd  tenure  lo  a  mili^iilion  of  the  lUte  of  *il-  main  in  a  atat«  of  pare  nllemLf*.     It  i>  nigh- 

lenaie,   are    nol    mnlaken.      Hit    Loidlhip  It  improbahls,  tiiU.  in  nor  onn  country. aJl 

fnonded    hla   d»ul)IB   npon  the    facl,  that,  hi  (illeina  were  at  onoe  elenled  into  the  rank 

Ibnie  parts  ofGerniiny  fran  which  the  Sai-  nroopjhoMent  ixtaadwa  hue  enrj  niaoa 

oni  BUf  rsled  inlo  England.  Ihera  ira  Hill  en-  to  be  Miurad  Am  ika  conlniT  waa  tb«  faet 

tiiittog  ft  >|>pci['9  of  icnure  eiacllt  th«  aame  Lord  Lodghboraagh's  dHhU.  ih^tfet*.  oan- 

*ilh  oui    coyyKnld  rrtttei,  ud  likewiH   a  nol  ibaka  Wr  aDthar^  ^atsnant  in  lb*  tMt 

eonipitie  nUiie   of    viUFitage.      But  the  lait  abore.  which  U  mppoiMd  by  all  uur  bom  law 

editor  of  Duui;!.  Rep.  ohsptiei,  [hii  it  by  no  wrilcn  on  ib«  taijtn,  tM  ■■  canfirned  b; 

mean*  a  enncluiiie  Btgument.    Alt  Tilleiiue  Ae  eridnNM  of  hiMory,  wtuoh  fornwbM  dil 

aay  not  have  heeo  done  away  with  Ihrouih-  linct  aiamploa  of  Aa  ehuiga  of  nllaia  tasaM 

•at  a  cDuatry,  but  a  partial  mitifition  of  Uat  into  eopyhold. 

V««..  I.  6S 
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nevM  lifwir  any  viHein  ii  grms  throngfioat  the  na-n ;  asd  (be  faw  nlldat 
refBrdnnt  tbu  w«Te  then  nmuning,  wei««ach  only  u  had  btli(i{ed  H) 
bishojM,  mOimslenM,  orother  eccl«aiRstien1  coiponuma,  ui  the  pieoeding 
times  of  popery.  For  bti  tetU  us,  that  "tbehotyfatluum,  iiMmka,andbiara, 
had  in  their  «onfeasiona,  and  ospeoMtly  in  their  eKtmne  aad  deftdlj  Mck/> 
neaa,  convinced  the  laity  how  danganms.  a  practice  it  ■«■■,  ior  one  Chn»  - 
tian  man  to  hold  another  in  4>oniilage  :  m  AM  len^ral  men,  by-lvtle  tnd 
Htile,  by  reason  at  that  terror  in  theif  cO]»cieiice&,  wen  gl*d  (o  manunct 
kll  their  rilteina.  But  the  aaid  holy  TBthera,  with  tKe  abboia  and  prion, 
did  not  in  Hke  sort  by  theirs  ;  for  they  alao  had  a  acmple  m  Mnaeieace  to 
hnporerish  and  deapoil  the  church  ae  much,  aa  u  toajiuinit  ait^  m  wen  - 
bond  to  their  churctMi*,  er  to  the  maiMwa  which  the  church  bad  gotten  { 
and  ao  kept  diefr  YiUeina  atill  (M)."  By  theae  several  roeass  the  gtwenJir 
ty  of  rilleins  in  the  kingdom  have  long  ago  spronied  up  into  c«pyheldera ; 
their  persona  being  enfranchised  by  manumission  or  long  aqiusaceDc* ; 
but  their  estates,  in  etnoineas,  remaining  subject  to  the  aame  aervil*  coa- 
ditions  and  forfeitures  as  before  ;  ihongh,  in  general^the  ViUenj  serrioM 

are  usoally  comraated  (br  Hamall-pecuniary  qnit-rettt  (A). 
[  *97  ]        *As  a  farther  consequence  of  what  haa  been  premised,  we  may 

collect'tbese  two  main  principles,  which  are  held  (r)  to  bejh* 
swpportert  of  the  copyhold  ieriure,  and  witKut  w^ich  itjcaitnot  exist ;  1. 
l^aitLe  lands  be  parcel  of,  and  situate  within  thai~  inanor.  "unctgrffBich"^ 
isTielJ.  27  Thai  They  Tiave  been  demised,  or  demij^a&Te,'%  cO^^t  ootui- 
fUrrimtneriigriaUy.J  for  imtnemoriai  cuaiom  is  tlw  life  of  all  leaarea  by 
copy/  so  that  no  new  copyhold  can,  atrictly  peaking,  be  gnni«d  at  this 
day  (21). 

In  some  manors,  where  tbe  cuatom  hath  been  lo  permit  the  heir  |b 
succeed  the  ancestor  in  his  tenure,  flie  estates  are  slvli^d  copyholds  of  io* 
herit^nce ;  in  others,  where  the  lords  have  been  more  vi^lanl  io  mamtaia 
tEeir  rights,  thsy  remain-.copirholdB  for  life  oaly  :  for  the  cuatom  of  lbs 
iinanDt  hsa  in  both  cases  eo  nr  superseded  the  will  of  the  lord,  thaia  pro- 
vided the  services  be  performed  or  stipulated  for  by  fealty,  he  cannot,  m 
the  first  instance,  refuse  to  admit  (he  heir  of  hia  tenani  upon  his  death  . 
nor,  m  the  second,  can  be  mtiove-bie  preMiii  teitant  so  long  as  h*  Uvea, 
though  be  holds  nominally  by  the  prAcaiious  tenure  of  hts  lord's  will  (33). 

utnfAfrML  UMHDBl*  an  hound  M 

'  In  A!  Vln>^  CDCn  fiom  Off  hll  dc- 


raO)  Th*  iMt  oUni  »(  -ilkaiiM,  nUek  <■•  nut  ii  luowo  te  tho  bon)i|«i  ii  ■Imild  tm 

Cud  noBTilMl  in  our  cnurl ,  vu  m  tka  IS  ]■•.  piManlea  at  ttw  iwil  genent  eoun.  nit  ihma 

f.     Soj.rt.     1)  Hacg.  e(.Tr.313.  WTanlpnieluiiUiDnahaaM  be  malic  DithnM 

(!1)  aeediH' point  ooaiidenit,  1  WMkini  iucccuitc  jrocnl  njurt*  for  ihf  lifirorntliei 
m  Copyhold,  ia  tha  very  able  edilion  of  Ibal  penon  elntaiiti  tille  lo  thclanit  whpmfFuril 
workbr  Vidd,  tit.  Granta.  pa^  3).  £1.  dee.  enpjHelikr  dicdaeii^-d,  to  oonw  in  indlv  ad- 
Accurdinf  lo  a  Boa.  H  Pul,  346.  2  U.  it.  miUed.  Piwlamalion  i>  laidio  be  oniwr*^ 
8.  504.  a  Bar.  &  Aid.  IW.  nod  3  Caatpb.  —tj  wheip  tlui  heir  appcan  in  court,  eiilwr 
9MrS.  wii^oot  a  areeial  suatom,  tha  lord  caD-  pcnonaJlf  oi  bj  ittumej' ;  but  until  MFh  pie- 
's to  bidd  ai  UDimfM  and  pmclunal  lona,  the  hrir,  lhoa|^ 
'  'utl  aj;e.  is  not  borind  to  oonw  into  eaD<rt 

. ^, „  j»  MimiUed.      If,  aflerlha  third  oioet«ni»- 

!«••«■  of  Ihe  aaatan  of  ■  muoc  •itbout  M-  tion,  ■□  raeh  penon  cUimB  to  be  >dminrd,  a 

etrioiioD  ia  bad.    3  B.  di  A.  IM.  pmxpt  mai  be  innad  In  Ibe  toid,  or  mww^ 

<»:  AaaooB>aUwdaaIliofa«wThtUl*-  to  Ibi  oailiff  uftix  <auM>r,  tOMJMA*  In* 
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OF  THCNGS  7» 

C  Th»  frulM  Utd  •fpeadagof  «r  »  oopy hold  MnuN,  tltM  it  htdi  .ib  com 
lOQwuh' ftea  t»)iu«B,  are  fetby,  sfrvieea  (as  iv«U  ia  rents  u  otburwise), 
reiiefa,  and  sacheata  J  Tbe  (wo  latter  beloiig  fl^y  to  copybolcia  of  inheriu 
ance^  (&e  TwiDer  id  ihrne  foi  tile  ako.  B)|t.lMai4ci_tbfae,  copvbdda  hara 
*'xLhQ!!!<^4i  !SJltdllU|>t  luid  ^^^  (  HsSfi^i  whiuh  1  (IiidIl  are  »gntidjo  ba 
ft'I^nuk  ouiUMS,  and  of  wliich  ««  ahall  aaf  nore  heraafler  :(A),  a.-0  a 
mi^trf.dw  bwi  beaal  or  other  ^in^BB  lh«  cnaiamma^  be)  to  the  Ior3^ 
(nftbe  deathcirth<[ienant.  J  Thiiis  plainly  a  leHcoTvnieinieDufe;  iher« 
Miii^  oHpnally  leaa  hardafaip  in  it,  whan-  aH  \ke  gooAt  and  chattel*  be- 
longed to  the  lord,  and  he  might  have  seiaed  ihent  even  in  the  villein'a 
iifeUDM.  Thaa*  are  incident  lo  both  apeciea  of  coyhold ;  but  wardahip 
and  fine*  to  those  of  inheritance  only.  Wardahip,  in  'copyhold 
aawes,_pat*takea  both  of  that  in  chivalry. and  that  in  aocage.  [  *98  ] 
L^^^atuicluvaJr^,  the  lord  ia  the  l^fa)  guardian  (23}  (34] ;  who 
aitTally  ^assigns  some  lelatioD  oTthe  infant  tenant  to  act  in  hia  stead ;  and 
he,  like  the  guardian  in  aocaga,  ia  accAontable  to  his  wardjbrjha  jurofita. 


iuo  iha  lonl'i  kimU  (or  viat  aT  ■  tenant,  anier  mnd  Mka  Ih*  pniili  {but  niil 

W.Lkini  oa   CopyhnUi,  33S.      H.   Chiuy'a  U>rdliiB)<Br)til]  (DabfiDHUidlk* 

De*«aigt*.  16S.     1  Kab.  mr.    Kiusta.  2«j^    1  aiMnkntrBMIiaficd.rendenngui 

Uoa.  lOO.     3ld.22l.      4  R  30.     1  3cri>.  ibrpanouatititlML    ff  (WfWilM.upa)' inch 

I41,  S;  but  the  Kiiun  niuit  b*  qiwuuiiM.  iinu,.tbcn  tfaey  ■!■]•  nimtxina  theaiKlrei  ia 

4kc  uiii  BMu  u  KbtnliUa. fuileUiin, uuJaM  IhatUia  nannar. 

Ibere  be  a  cuitou  lo  ninnt  il.    3  T.  S.  In  th*  gonitniatmi  of  Uii  act,  i>  wn*  h*U 

IKL  bMti  br  Laid  Eldon  and  Lwd  Enluna.  ibat  th* 

Tba  uJnitMnea  w  aMrelr  M-bttHMa  the  Coun  ef  Chanean  ia  nst  ai  libsitjp  ta  apaea- 

lard  and  Uie  teaant,(C(iw;.  741. Xanii  lita  tiila  Uta  uiua  what  th*  Icfialatura  nifht  mMn, 

s(  iha  heir  lo  >  copyhold  i*  u  afiunat  all  bgt  beyoad  >bal  it  baa  aipreaacd.    Tht  Uourl,  il 

'  tbe  laid  eovplale  witlioul  adoilUance.    The  vaa  aaid,  biM  abide  by  Ilie  worda  sf  iba  act, 

cirafDony  of  adiaiiuacs  ia  uid  lo  he  i(ir  Uta  wtuch  oeaAoe  lU  auantiw 
Ion)'.  >ae  only           '    ■        ■ 


id  liiKirCoit  la  coai  oau.    w  auwiader  to  the  uaa  al  a  will ;  and  do  not 
"    under  a  deed.    Therafo 
prayini  a  dieeoverT.  in 


inihetoidlo    apply  lo  a  tiile  under  a  deed.    Ttwralbie,io 


he  laid  before  the  oaurl 
eeotly  ibe  court,  ai  a  nu  _    .  _ 

a  awndanuu  lo  adioil  a  penon  clainiDc  1h  3W). 
deacenL    3  Bar.  &  Cna.  ITS.     If  ibe  heir  u        Howerat,  >i  th*  datuia  of  G5  Gto.  UL  a. 

refuied  adniHtaiua.  he  aball  be  iqiTe-tenant,  103,  ba(  ainc*  taaateit,  thai  all  djspoailiana  nf 

«vi-n  Ihougb  Ibe  lord  loK*  hia  fine,  Comyn.  copyhobl  eatatea  by  will  ihall  be  ai  elfaelual, 

S45  i  far  ilije  lar3  ia  only  tniaiae  lur  the  heir,  M  all  idmhU  and  parpoaee.  aJtboii(j]i  no  iur> 

and  merely  tbe  iii«tniiB«Dt  of  ihe  cuaton  for  nnder  ahall  haie  beea  laade  lo  Ibe  nee  of  Ilw 

the  purpoae  of  adisiilanae. .  (1  Walk.  Cop.  will,  aa  ihe  Bane  would  hare  been  if  a  lur- 

.    Cn).Car.  la    Co.  Cop.  i.  11.)    So  al-  leader  to  th*  qae  of  th*  will  bad  lieen  m 


tba  Biewan) ;  and  tfaecafaic  aa  admit-  the  Malale  ol  Geo.  L  »,  in  Ihia  reapeot.  aa- 

by  bin  will  be  eood,  tbnu^  ha  aola  by  larged.      Aad,  il  ia  evidoal.  the  laat^anud 

nterfeit  or  ToidaMe  authaiiiy.  il  being  atatuM  aaiariidly  qaali&ei  the  Maieaent  i« 

■gmcwBlil'iD  appeanBatbabetlaward.    Co.  Iba  Lsit,  that  "the  lord  ia  llie  legal  ouaid- 

Cop.  124.  iao." 
^•^3)  The  alataie  of  B  Geo.  I.  c  29,  in  rela-       fZ*)  Tbia  authority  of  tha  lord  muel  ba  by 

wiw  are  enliJed  bj  deaeenl  or  lUTrender  to  the  13  Cha.  II.  c.  24.  •.  S  ft  9,  a  father  nay 

ihe  uae  of  a  lut  uill,  proTidea  that,  if  they  ia  ifHxiiDt  a  guuiliu  by  hi*  will  u  lo  the  copy 

hoc  eooic  in  to  be  ulniiitMl  in  peraon,  or  by  |ulde  of  hii  child  ;  iihI  though  Ihia  caslom  ii 

tbeLj  g%ntr4iwut  or  (haring  na  jiWEfiem)  by  rot  aboliahed  in  lermft»  not  can  be  aaid  to  ha 

ibeir  anomiea.  (which  the  act  cB4l>leB  them  take*  away  by  imiiliouinii  id  ihia  Katuie,  yei 

court',  the  lord  or  ateward,  on  due  prooluaHL-  the  belter  opinioa  is  that  the  atatHie  will  opi>. 

turn  nude,  may  appoint  audi  (unliaM  for  nt*.  and  eien  wber*  the  cuaiom  pienaila.  Mi 

the  puipaaa  of  adoituiao,  and  i^reupoa  im-  Waikina  Ihink*.  the  falhrr  may  hy  tfaii  Ualute 

poa*  the  juBl  Goea,  (bb  to  which  aae  naU  appoiot  a  cuanjian  of  the  prtm  of  hia  child, 

ta.    And  if  aucb  £oea  an  bm  paid  a*  di-  ifOot  of  hu  eopyhoU  praperly.     Mm  S  Walk 

ieol«a  by  that  aei,  iha  lud  il  empowwed  M.  qa  Cppk  101^  t, 
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76~  THE  RIGHTS 

(^Ju)ea  {S9),  soma  m  in  the  nMara  of  prhnn  »e4»iii»,  due  oa  tbe  cki^ 
of  each  tenant,  otiien  are  mere  fhitrfor  llie  alienaiionofrtjejaiiii;  W 
■Slltli'mannn  onlyoneoTUieee  sorts  can  be  demanded,  in  some  bo'Ji,  tad 
in  others  neither.  Tbey  sie  sometimss  stbitrary  and  at  the  will  of  the 
hird,  sometimes  fixed  by  custom  ;  bnt,  even  when  srbitraty,  the  count  of 
law,  in  favour  of  the  tibeity  of  copyholds;  Iwve  tied  them  down  lo  b4 
nasoiuMe  in  their  ezteitt ;  otherwise  they  might  snKront  to  a  dishariioBef 

(251  Fin«,  (u  to  vUob  ■»  DCMe  33)  ■■ 


(u  to  vUob  ■»  DcMe  33)  ■«*,     ' 

uyKhl*  lijra  copybolikr.  In  ill, 
fDllowlni  cuea.  that  i(  in  uy, 


,       inng  Kn     , 

to  liemiie.  at  do  Kny  nlber  icI  which,    • 
It  luch  licence,  would  ciuie  ■  forfei-         Whether  »  fire  be  o 

A  fin«.  DD  the  ohuKB  oT  (he  k    ' 
«  claimed  when  luch  change  i 


iKiEniuiTibynisIti-     edio  Im  (rliitnrr.it  muM  not,  upon  ike  idiiB- 
Wde  of  finei.     (Co.  Lill.  59  U.)     Bui,  «  cui-     nion  of  »  pEny  f--'''  ■-  -" ' 


ihe     two  je&n'  improved  ralu'e  of  the  luidi,  v 
M.    out  drduciion  oflind  ■  '"      "-    '' 


deiih  of  the  lord  who  udmiKed  the  ropyhold'  out  drduciion  a{  lind  Ini.     {Oraitl  t.  AmU,  1 

tr.tboughlisioldlheloniihipheroreliiailealh,  Doug.  T2S,  note).     But  when  lheGi«iip>I- 

miT  be  (food ;  (at  lurh  *  oiiunn  i*  not  open  able  bj  *  purchaier,  there,  ii  hu  ben  md, 

to  the  objeciiun  just  Hnled,  if  no  fine  is  cliim-  the  lord  ii  not  nalricled  to  the  siiKHint  of  oo- 

•d  upon  the  death  of  the  lord  who  eucceeM  It  two  TCBiB'Tahie.     (Pnunif'*  uh,  ciled  1 

ID  him,  by  whont  th*  adioiuioB  wm  naniXl.  Fi««m,  406),     And  ofcoune,  where  akuda 

(Lmtthir  <r.  Raw,  4  Br.  P,  C  ZIO,  lol.  edit,  not  compellable  to  admit,  he  may  ptneiitit 

DaJa    ef    Sfniict  t.   Frana,   1    Sir.  SST).  whalerer  lerma  be  plpaiea,  ai  the  mnaidera- 

Wtun  Uw  fill*  it  diM  on  the  etuuig*  of  ttw  tiOD  for  hit  volonlao'  C"^!  "f  (daiiaiian ;  to 

the  tanuiey  ia  ehanaed  la  any  way.     (Eari  of  lo  accede,  unleaa  he  thinha  it  for  hn  aiiiaa- 

Bmlk  T.  Ahuji,  1   Kuy,  471,  8.  C.  1  Burr,  tale  to  da  (o.     (Patm  *.  Mamu,  Hetl  1 

306,)     If,  by  trenueni  aiienttioaa,  the  unanta  mjbw'icut,  13  Rep.  3.). 

dMMM  [o  mvliiply  the  Gnea,  they  hara  no  right  So,  in   the    manor  oT  Hantiw.on-tbe-i>iB, 

ID  conplain  at  the  oMtMqiMiion  of  their  own  there  ia  a  cuitom,  Ifaat.  if  a  atranger  pun^aat 

mluniaiT  acta.     (Co.  LiK.  AS  b).      But  if  a  land,  he  ahall  pay  6ie  or  aii  yean'  TahM  lot 

cnpybohfer  in  fee  urrendara  to  the  oae  of  a  tint ;  but  one  who  vaa  pre*ioniIj  *  cnpy 

anoiherfirlife.no  mora  will  paaa  than  ia  re-  holder,  shall  only  pay  twa;ience,oi  aooen^ 

qiLJaice  to  aerre  the  eetate  Inoittd  lo  the  uae  ;  tatj  amall  aum ;  which,  it  haa  been  aaid,  laya 

and  he  who  made  the  aniieiidar,  ratainiiu in  a  ;ood  ground  fnrlhe  eusUm  of  lukiniabit* 

tnniuK  tli>  r»enion,  ahal)  BOt  pay  any  bne  Sot  from  a  atnnger  upon  hi*  making  Bi>  M 

:e  thereto,  on  Ibe  delennina-  parchaae witbintheDianor.  (/fnyoT. Crnda^ 

Dular  estate.     {Mti^ann  Pad-  mted  1  Show,  Be),     Dolben,  J.,  aaid,  (in  An( 


eun,  e  Rep.  101.     TknMna  i.  Oammf    T.i>i7fubni,I  Show.eG),he  waaofo|nnioD,thll 
3W.  Bla.  10*7.     Btilin,  T.  Onnt.Cro.     ifihere  waa  great  delay  on  ihc  pert  of  aainful, 
Elii.  I4S).     IDia  rule,  indeed,  aeem*  to  twM     at  lo  the  aopliRatloD  tor  admioion,  (hat  ai^t 


jenerally,  whenenr  •  party  oomea  in  by  Tir-  jnalify  ihe  lord  in  demanding  a  taigcrineilu 
hie  of  his  own  old  reiroraion  ;  for  ■  fine,  upon  I«-o  years'  «lue  "■■•  -■ —  ■'-  — •—  -* 
a  change  of  lenaney  can  be  due  only  when  a     Geo.  I.  mention 


ariast.     (The  A'tw  '.  The  Lord  iif  nei 

of  H^oJim,  S  T.ll.  "—      " ■ 

nalofona  principle,  a  widow  claii .  ,  ^ 

lifneh,  jt  doweri  out  of  the  copyhold  eatale  of  aion,  if  ihe  fine  be  not  paid 


Me  Mmor  d/  iAiHlm,  S  T.  R.  485).     Upon        Till  admiaaion  baa  been  aetuallT  gnnted. 
-rfree     ibe  fine  ia  nOlpayabla:  bul,  after  dial  admia- 


widow  claiming  her  free  ihe  fine  ia  nOt  payabl* : 

...  3f  the  copyhold  ealBle  of  aion,  it  ihe  fine  be  not  pi 

her  deceased  huiUand,  need  not  be  admitted;  after  demand  thereof,  the  lord  may  mainiain  >■ ' 

iorherinleresl  is  contidend  aa  *  coDlinuing  aelion  for  It.     (fhtarl  t,  HiB-nKmi,  t  Bep. 

oanofihateatatewhichwaainhim.     (HfuorS  28).    The  amounlof  the  fine,  whnre  thecom- 

t.  BartUir,  Hob.  ISl,     VoMidum  r.  AliynM.  I  holder  waa  enlilled  Is  demand  admiaaion,  will 

llun.27S7.     IVofbri.  IVaaer,  lVea.aeD,5S.  depend  upon  lie  nine  of  Ihe  premiae*.  »ben 

/■nfaii  r.  Slam  HuIL  IB.     tVaUot  t.  Banlta,  it  la  not  aacerUined  by  cnatom.     The  laid  at- 

Oo.  jac.  973).  aeaaea  it  at  hia  peril ;  if  he  aaaeal  it  loo  Uih, 

li  must  be  leeolleoled,  that  the  atalute  of  he  wilt  nol  be  entitled  lo  neoaer  it.     Bui  m 

usra  does  not  eitend  lo  co^hohla  :  (Rifdm  asaeaament  need  not  he  entered  on  Ihe  toon 

T.  YolHtT.  3  Vea.  aen.  SST) )  and  aa  a  uaa  liaa  rolh,  and  there  are  eaiea  in  which  il  might  tM 

not  in  Unure,  (Jeok.  Cent,  190,  pi.  BS;  and  pmjudicjsl  to  the  lord  if  aueh    eniiy  weia 

w  pur,  p.  331,  of  this  boiA),  the  penon  mnas,     (Zaif  Nw^imiA  y.  Stmrm.6  tta. 

kanng  the  legal  eitals  in  a  copyhold  intaraat  S7).     SeepiM.ehap.  at,  of  ihia  bi«k.wilhR- 

13  the  tenant  to  the  lord  ;  eonaequeatly  it  will  apecttousuraneeiDfeopyhoUudcaaUaan 

be  upop  bis  admission,  or  dsMt,  and  not  on  enataa. 
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ot  THiNGa  n 

the  estate  (26).  No  fine  thorefare  i«  allowed  to  bo  tmken  upon  dMcanli 
uid  alienations  (unless  in  particular  chrfcuinMancea]  of  more  than  two 
f  eara'  improved  value  of  the  estate  [t).  From  this  iftstance  we  may  jud^ 
of  the  favourable  disposition  that  the  law  of  England  (which  is  a  law  o( 
liberty)  hath  always  shewn  to  this  species  of  tansnts  ;  by  removing,  as 
far  as  possible,  eveiy  res]  bodge  of  slavery  from  tbem,  however  some  no* 
minol  ones  may  continue.  It  suffered  owttom  very  Mrty  to  get  the  better 
of  the  express  terms  upon  which  they  held  (heir  lands  ;  by  declaring,  that 
the  will  of  the  lord  was  to  be  interproted  by  the  custom  of  tbe  manor : 
and,  where  no  custom  has  been  suffered  to  grow  up  lo  the  prejudice  of  tha 
lord,  Bs  in  this  case  of  arbitrary  fines,  the  law  itself  interposes  with  an 
e<|uilable  moderation,  and  will  not  suffer  the  lord  to  extend  his  power  b« 
br  as  to  disinherit  ihe  tenant. 

Thus  much  for  the  ancient  tenure  of  ours  villenage,  and  the  modem  one 
of  eopyhnld  at  the  will  of  the  lord,  which  la  lineally  descended  from  it. 

IV.  There  is  yet  a  fourth  species  of  tenure,  described  by  Braclon  under 
the  name  RometimeWorgrituVegeii  villenacB,  and  Bnnietimesof  tii7IdR-foe^s. 
THs,  he  tells  us(/5,Ts  auch  asltas  deen  neld  of  the  kings  of  Eng- 
land from  ths  conquest 'downwards ;  that  ttre  tenants  herein,'  [  *B9  ] 
"villanafaciimc  servilia,  ssdeertaetdelerminatai"  that  ihty  caimot 
aliene  or  transfer  their  tenements  by  grant  or  feoffment,  uiy  more  than 

re  villeins  can  :  but  must  surrender  them  to  the  lord  or  his  steward,  to 
again  ^nied  out  and  held  in  villenage.  And  from  these  circumstan- 
ces we  may  collect,  that  what  he  here  describej^is  no  other  ihan  on  exalt- 
ed species  of  copihald^  subsisting  at  this  day,  viz.  the  tenure  in  aneieta 
demesne  -^^Ja  which,  as  pirCakin?  of  the  baseness  of  villenage  in  the  na- 
fraCof  Its  services,  and  Ine  freedom  of  socage  in  their  certainly^,  he  has 
tfielfefore^ven  a  naine.  cQinpbunded  out  of  Both,  and  colls  it  nillanitm  soea- 
giumT  -" 

^~micient  demesne  (37)  consists  of  those  lands  or  manors,  which,  though 
now  perhaps  granted  out  to  private  subjects,  werejtclually  in  \hf  hands  of 
'^  "ftF^  '"  '^f  linift-  fffj^j"?'"''  l^°  Confessor,  or  William  (he  Con- 
queror ])and  so  appear  to  in.vr.  been'by'the  great  survey  in  the  exchequer 
eilTe?  domesday-book  (m).  The  tenants  of  these  lands,  under  tbe  crown, 
were  not  all  of  the  same  order  or  degree.  Some  of  them,  as  Britton  testi- 
fies (n),  continued  for  a  long  time  pure  and  absolute  villeins,  dependent  on 
the  will  of  the  lord  :  and  tboee  who  have  succeeded  them  in  their  tenuTM 
now  differ  from  common  copyholders  in  only  a  few  points  («).    Other* 

(»)lCli.Ra[km.  IBlc.M.  ' 

(0  J.*,*-.  l.cW.  (■)  F.M.B.nS. 


(361  Ai,  in  tbe  ciu  «hen  Ihs  lord  ii  not    eniiiled  Ii>  be  adniilled  to  cnpjrhold  ir 
mind  toreiww^or  Iwinira  lound  bjrthe  cut-  .■...-       _     .   .   ., 

coKTholder  ii  allowed  lo  DDl  in  mor*    . 

(«)  B 
Wia]  iilniuion*  are  nikde  at  Iha  aame  lime,    held  freelr  lij  Ihe  gnnt  c>r  the  hiog,  and  Ihni* 


or  lieini  ra  lound  ir/  the  cui-    ai  one  heir,  and  upon  pa^menl 
copyholder  ii  allowed  lo  pol  in  ntor*    '  "  "       *'  " 

'  life  at  a  lime ;  and  B<inni|Ufnil]>  m- 


tom.  Ihe  con^holder  ii  allowed  lo  pol  in  ntor*    (eea.    3  Bar.  &  C.  173. 


fef  which  an  increnaed  fine  nmy  lie  fnirly  Ae-  called  euaioimry  freehoMa  held  of  a> 

■landnl.    The  tvh  genenlly  ta  to  inlip  foi  the  which  ii  ancient  deuieane,  but  not  at  the  Kill 

Hcond  life  hair  vhai  tbe  immediate  lenant  for  of  ihe  lotd,  iherr!  ia  a  thin)  clan  aimiUr  to  the 

tifB  nya,  and  for  the  third  half  what  the  ae-  Inal,  eioepl  that  ihe  tenania  huM  ly  cnpv  of 

cond  pa^i.     But  itna  muiI  be  undeniood  liy  ccmn-roil  illhe  will  of  the  lord,  and  ire  called 

peraoni  uLiog  niacMtivtt^  ;  for  if  ihey  lake  ea  copjhoidera  of  baae  tenure.    Th*  3*gi«t  ta 

jwnt  l^nanti.  of  aa  trnaiiU  in  cummoo,  the  keep  in  mind  theae  diatinclioni,  NomelimM 

lin^e  fine  rMl;  would  be  due.  Lo  be  appotlina-  pnnducea  perpteiity  and  nonfuaion  in  Ih«  (v 

•il  in  the  latter  caaa  each  |«ying  Be«erally.  luire  in  a~- — -■ a-.a.^ n. 

Walt    01   Copyh.  I    n>l.  312.     Seriren  on  pjholdi,  i 
C<pf  h.  374.    It  aaeioc  that  co-pananen  ar« 
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n  THE  RIGHTS 

W«r»  in  a  gnat  mMsnre  snrruichised  by  th«  royal  rnvur  ;  befai;  cnlf 
aomd  in  rMp«ci  of  their  Unds  ta  perTorm  >ome  of  ibe  better  sort  of  villein 
MTvicea,  but  thoM  d«(erniinate  and  certain  :  as,  to  plough  the  king's  bnd 
for  so  many  days,  to  supplr  hia  court  with  such  k  quantity  of  ptovisiana, 
•r  other  stated  services  ;  all  erf"  which  ste  now  changed  into  pecuniary 
nnis :  and  in  consideration  hereof  they  bad  many  inimuniLies  and  prtn- 
legea  granted  to  than  {p);  as  to  try  the  right  of  iheir  property  in  a  pecn- 
liw  court  of  their  own,  called  a  court  of  ancient  demesnot  by  a  peculisr 
pn>caaB,dencBviDal«dawrilaf  n^Af«JMii(f)(38) ;  not  topay  toll  or  taxes; 
ROt  to  contribute  to  the  axpenses  of  knights  of  the  shiie  ;  not  to  be  pttt  on 

juries;  and  the  like(r].  -  ■ 

[*100]  .-  'These  teaanlslbereftire,  though  their  tenure  he  absDlutelvcopyA 
hold,  yet  have  an  infere^t  equivalent  toafreeh'old;  f^r  not  withstand- . 
iag  their  services  were  of  a  base  and  villenous  oiiginal  [s),  yet  tlio  tenants  i 
were  esteemed  in  all  other  respects  to  be' highly  privileged  villeins  ;'  and' 
wpecially  for  that  their  services  wAre  Rxed  and  determinate,  and  tliat  they 
oonld  not  be  compelled  (like  pure  villeins)  to  relinquish  these  tenements  st 
the  lord's  will,  or  to  hold  them  against  their  own  ;  "  et  idto"  aay*  Bradon, 
"  duantur  Uberi."  Brittos  alao,  from  such  their  freedom,  calls  them  abso- 
lutely sokemans,  and  their  tenure  iokeiHanrut ;  which  he  describns  (()  to 
iba  "  lands  and  tenements,  which  are  not  held  by  knight-service,  nor  by 
grand  aerjeanty,  nor  by  petit,  but  by  simple  services,  being,  as  it  were, 
Unds  enfranchised  by  the  king  or  his  predecessors  from  their  ancient  de- 
■esne."  And  the  same  name  is  also  given  them  in  Fleta  (u).  Hence 
Fitxfaerbert  observes  (w),  that  no  lands  are  ancient  demesne,  but  lands 

'  IraldMi  IB  socage ;  that  is,  not  in  free  and  common  socage,  bat  in  this  am- 
^bious  snbordinale  class  of  villein -socase.  And  it  is  possible,  that  as 
this  spocies  of  socaoe  tennre  is  plainly  founded  upon  predial  aerTicea,w 
services  of  the  plough,  it  may  have  given  cause  to  imagine  that  all  socaga 
tanuros  arosa  from  the  same  tmginal ;  for  want  of  distingnishing,  with 
Bracton,  between  free  socage  or  socage  of  frank  tenure,  and  nllein-so- 
cage  or  socage  oi  ancient  demesne. 

Lands  holden  by  tUa  tenure  are  therefore  a  species  of  copyhold,  and  as 
•och  praeerved  and  exempted  from  the  operalitNi  of  the  statute  of  Chariea 
It.  Yet  ibey  differ  ftora  common  copyholds,  principally  in  the  privileges 
befora-BMntioned :  ss  siso  they  difler  from  freeholders  by  .one  especial  miA 
aad  tincture  of  villenafsj^notod  by  Bracton,  and  remaining  to  tKis  day, 
fix.  that  they  cannot  be  conveved  from  man  to  man  by  the  general  com- 
Inon  law  conveyances  of  feolfraeDl,  and  the  rest ;  but  must  pass  by  sur- 
render.^to  the  lord  or  his  steward,  in  the  manner  of  common  c^r- 
[*10l]  ho^ft : J *yet  with  this  distinction  (x),  that  in  Hxa  aurrender  of 
these  lands  in  ancient  demesne,  il  is  not  used  to  say,  **  to  k»U  at 

'  tJu  mil  of  the  lortP*  in  their  copies,  but  only,  "  to  ioU  aeeordtmg  to  the  aa- 

Joai  of  the  manor 7" 

Thus  have  we  taken  a  compendious  Tiew  of  the  principal  and  ftmda- 

M4lMI.>M\  lAc.fl 

(ilP.H.S.11.  (■Il.l.c.i 

(rl  IMf.  14.  <iF|  N.  B.  II. 

Ill  Cllb.'hUt.(ir<iefa.ia.uidM.  f D  EKAm nn  Mcrta,  ISL 

(V)  In  uiseiioii  of  cjrelincDt  il  nuj.  Ii]r 
Man  of  iha  court,  be  picided  in  ■b*l#Ri«M, 
'        '      '      '        a  part  of  ■  muuir  which  la     tion  in  lucn  caia,  ii  nnu 

J L...  ,^^  a  plai    BBUH  kuiwitUMim.    '. 

>  Hot.  ■.  (t)  M  Aa  MHl  <r  Ik*  TA  B.  n. 
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Of  7i||NCtl».  -  •  1 

owbuI  poinU  of  the  doctrine  (tf  tenureB,  both  ancient  and  modem,  in  whic 
ve  cauiot  but  ram&rk  the  mutual  connexion  and  dependaiice  that  all  ot 
them  have  upoD  each  other.  rAnd  upon  the  whole  it  appears,  that  what- 
«vei  changes  and  alterations  oiaie  tetrfivs  hoie  in  process  of  time  under 
gone,  from  the  Saxon  Kra  to  12  Cai.  II.  all  lay  tenures  are  now  in  cfTect 
reduced  to  two  speclM  ;  fm  t^sure  in  cvramoa  •oaagB,  snl  he.u  lennn  hj 
copy  of  court-ioU^ 

I  mentioned  ioy  tenures  only ;  bepmuae  there  is  still  behind  one  other 
species  of  tenure,  reserved  by  the  statute  of  Charles  II.,  which  is  of  a  tfi- 
ritwil  nature,  and  called  the  tenure  in  [nnkaimoiun. 

^  V.JIgnurein  franialtaoiga,  ta  libera  ektmagyna  or  free  alms,  is  that, 
vherebya  relleioua~ggTPfli;a>iflI\i'^eiF''ff»'*'  '>•'  sole,  holileth  lands  of.  the 
^onor  tQ~thein..ai5.their.sitEiie8Bors  lor  ever  [y).J  The  service-which  they 
were"  bduniriorender  For  dtese  labels  was  not  certainly  defined:  but  only. 
in  general  to  pray  for  the  bobI  of  the  donor  and  hia  heirs,  dead  or  alive  J 
sad  therefore  ihey  did  no  realty,{which  is  inoident  to  all  other  services  bn 
this)  (3),  because  this  divine  service  was  of  a  higher  and  more  exalted  na- 
ture (a).  This  is  the  tenure,  by  which  almost  all  the  ancient  monaaleriea 
■od  religious  housea  held  their  lands ;  and  by  which  the  parochial  clergy, 
and  very  many  ecclesiastical  and  eleemosynary  foiuidaiiens,  bold  them  at  . 
this  day  (ft)  i  the  nature  of  the  service  being  upon  the  reformation 
altered,  and  made  confornuble  to  the  purer  doctrines  *of  the  [*102] 
^nirch  of  England.  It  was  an  old  Saxon  tenure  i  and  conti- 
nned  under  the  Nwman  revolution,  through  the  great  respect  that  wsa 
sImwd  to  religion  and  religious  men  in  ancient  times.  Which  is  also  tb« 
rsuon  that  tenants  ia  franialmoign  were  discharged  of  all  other  service*, 
except  the  trinoda  neetasilaa,  of  repairing  the  hijihways,  building  castles, 
and  repelling  invasions  (e) :  just  as  the  Druids,  among  the  ancient  Britons, 
had  omnium  rerum  immunitatem  (</).  And,  even  at  present,  this  is  a  tenure 
of  a  nature  very  distinct  from  all  others  ;  being  not  in  the  least  feodal,  btit 
merely  apiritusl.  For  if  the  service  be  neglected,  the  law  gives  no  reme- 
dy by  distress  or  otherwise  to  the  lord  of  whom  the  lands  are  holden ;  bat 
nierely  a  complunt  to  the  ordinary  or  visitor  to  correct  it  (e).  ^  Wherein  it 
nuurially  differs  from  what  was  ^led  tenure  bj/  divine^  service  (29) :  in  ' 
ivhich  the  tenants  were  obliged  tollo'  some  special  divine  services  in 
certain  ;^aa  to  aing  so  many  masses,  to  distribute  such  a  sum  in  alms,  and 
t  jie  Ti&Le  ;  which,  being  expressly  defined  and  prescribed,  could  with  no  kind 
of  propriety  be  called /r«e  alms;  especially  aa  for  this,  if  Dnperfomied,  Ae 
lord  might  distrein,  without  any  complaint  to  the  visitor  (/).  All  such  do- 
iMtiona  are  indeed  now  out  of  use :  for,  since  the  statute  of  guia  en^tons, 

.  18  Edw.  I.  (30)  none  but  the  king  can  give  lands  to  be  holden  by  this  !«• 
nure  {g).  So  that  I  only  mention  them,  because yraniubno^  is  excepted 
bjr  nsms  in  the  staHue  of  Chutes  H.  and  therefore  subsists  in  many  in- 
•tances  at  this  day.  Which  ia  all  that  shall  be  rcmariced  concerning  it: 
herewith  concluding  our  observatioas  on  the  nsture  of  tenures  (31). 

(y)  LIU.  (.  113.  (ti  CwaittULOta.l.t,t.XS 


{391  Bm.  Ab.  TnilTe,  O.  tham.  w  ibat  iha  fcnflee  ihill  bold  tha  sui 

JW)  Tliwiutuu  (nwiti  "thM  it  ah^  ba  tlia  ohiaf  laid  of  Ua  aMH  feabf  HntaB 

UnI^I  Ip  nCTT  fiMDuD  10  mU  al  bia  own  *<<  aaumt  aa  kitfaftf  hiU  ttfin." 

«Uaatua  bia  Unda  and  tananaata,  ar  part  w  (U)  ia  MawYaik,  balora  Iba  likJaai 
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CHAPTER  VII. 
.   iyP  FREEHOLD  ESTATES  OF  INHERITANCE  (1). 

The  next  obJRcta  dT  oof  disquisitions  ore  the  nsture  and  prnpeitira  of  «*• 
tates.^  An  estate  in  lands,  tenements,  and  hereditamenls,  Hi^niGes  such  int^ 
rest  OS  tbe  Tt^nant  has  therein:  so'tliat  if  a  man  grants  all.  ^  f^fatmn  D^a- 
to  A  and  his  heirs,  every  (King  that  he  can  possibly  ^^nr  shall  pass  ther»- 
tij'{aj.^^  It  is  called  in  ^aUn.sIflIu>^:^^igmTyinjgAecpndiiionj  or  circum- 
stance, la  which  tlie.own.er  stands  witHregard  to  his  properly  J  And  to 
ascertain  this  with  proper  precision  and  accuracj,  esiateS  mi^^e  con»<ideT' 
•d  in  a  threefold  view  :  ^rst,  with  regard  to  the  ^aniil^/  of  interest  wbii;h 
the  tenant  has  in  the  teneiiieiirr'i«con(I?y,  with  regard  to  the  ftmeat  whi^ 
that  quaniitjr  of  interesVis  to  be  enj()yed{2):  and,  tAtViJ/y,  with  rejanl  U^ 
the  number  and  connexions,  ot  the  tenants. 

'  f^sl,  with  regard  lo  the  oaaniity  (if  inter«jl  which  the  tenant  has  in  tlm 
tenenie'iit,  this  is  measured  by  m  duration  and  e'ltteni:  Thus,  either  ^s 
itfht  of  possession  is  to  subsist  for  an  uncertain  pe nod,  during  hie  own 
Ufe^or  the  life  of  another  man  :  to  deiermine  st  his  own  decease,  or  to  re- 
main to  his  descendants  after  him :  or  it  is  circumscrihed  within  a^eriain 
nnmber  of  years ,  months,  or  daya  :  or,  lastly,  it  ia  infinite  andoiiUynited, 
beingvested  in  him  and  his  repreBeniatives' for  ever.  And  thia 
[•104]  occasions  the  primary  division  of  "estates  into  such  &s.ii^  ^re^ 
hold,  and  such  as  are  less  ilitaifitehold. 

An  estate  of  freehold  (3),  Ubervm  lenemenlum,  or  frank  tenement,  is  defin- 
ed  Gy  Britipn  (6)  to  be~"  the  possession  of  the  soil  by  a  freeman."/  Aiid  Si, 
Gerinyn  {c)  tells  us,  that  "  the  possession  of  the  land  is  called  in  the  hiir 
&[  England  the  Iranktenement  or  freehold"!  Such  estate-,  thercjUM,  and 

(no  other,  as  requires  actual  possession  of  the  land,  Ts,  legally  speaking, 
'ffeehold :  which  actual  possession  can,  by  the  course  of  the  common  law, 
be  oidy  given  by  the  ceremony  called  livery  of  seisin,  which  is  the  sanM 

W  Co.lJn.tM.  [c|  Dr.*  Stud. b.  1,1.11. 

lUCr,  thaloannafaUludirfBrivwI  from  Um  Dif.  ihla.  EtklM;  Cto.  Dig.  iii<)»,  tit.  £■• 

titu  iSki  tha  dccUrUion  of  IndcprsdeBcs  tuo;  F«am  Cm.IUm.  iiul*i,  til,  Eilaiu. 
■H  allDdial :  ill  held  priar  In  Ih«  lut  men-        (3)  That  a.Jbu,  ihf  lime  during  which  hi* 

lioBed  lima  uu  itrM  in  fice  and  oamnnn  an-  ealoU  ihall  cnliMH,-  and  iMnd/y,  tba  Imm 

e*(a,  fme  rmn  all  ohaiKea  inaidenl  U  knight  al  which  ii  ahall  toKMtnca. 
Hiiice,  aiHi  were  an  hrld  from  the  SOth  Aug.        <3)  "  Tenanl  ia  Tea.  tennnl  in  tail,  and  la 

leoi.     1  S.  L.  (of  IS13)  p.  70.      Sinre  Itie  nant  fnr  life,  air  anid  to  hare  arrnnkteiHineM 

let  Jaanaty,  1830.  all  landa  an  decUied  lo  be  lo  callud.  bccauaa  it  doth  djaiioguiih  ii  fn^\ 

allodia),  hut8iib)RG[  M  aachaat,  anj  ill  Teodal  lenna  of  tssi*,  cballcia  upon  uncenain  inll 

icnurea  of  tterf  dncr^piion.  wiih  all  theii  in-  rma,  land!  la  villenage,  nr  ciiainriiaiy  or  eo- 

eidriiK,  are  nboliahed,  witiiout  howen-r  im-  trrbaU  landa.    tad  sou,  tenant  ir)  aialni»- 

nuing  any  leniui  or  nnu  previuualjr  cieat-  rnerehant,  ■tatnU-tlaplc.  or  drgk.  an  (aid  ID 

ad      in.  S.  718.    Noaanrihe  luealcvBiixna  hold  land  at  liArnm  iavii»*Mm.  unii!  Uieir    . 

of  England  were  introduced  hers,  to  that  wn  debt  be  paid  ;  and  yet  iu  Irnth  the;  h**«  no 

hire  had  no  garelkind.  borough  Engliah,  or  ftBehold,  bat  a  okallel,  wlAoh  ahall  go  to  Ika 

eoprhald  tenure.     The  atudy  of  tbe  sncient  riecinora.,    Bui  lU  ia  8iinilitiHliDB(7,  baaaaaa 

IdRwroi  ia  atill  neecaaair  in  order  to  aader-  Ibo)'  itaall  br  th«  tututa*  )ia>a  aa  aniae,  ■* 

aUid  oM  liilM.  binanU  oT  the  freehold  ahall  ban.  aad  in  ibal 

(I)  Tor  a  more  pnMteal  view  of  thia  anh-  n«p«tt  their  ntate  haifa  aainilitiidaaf  a  fra*- 

■*t\  in  leneml.  Me  Hi,  Praalon'i  adninbla  bold :  but  aalfBn  ifmdt  ■>■  iitm."    ;Cd.  UOi 

IraatiM  OQ  Eautea,  and  Bac  Ab.  aad  Coia.  43b).    .Anl  aM^aat,  p.SST,  of  thiabeck.t 
t  Tba  mtt  tf  aMla  wai  abolUied  ^  ibg  natal*  of  3  fc  «  am.  IV.  c  77 
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MM  the  icpdil  inveBtitnTe.     And  Irom  lbe»  frinclplev  we  may  extrsct  Ai»  ; 
JMcriplion  of  b  freehuld  ;  that  it  is'siic^  an  estate  in  landa  a;)  is  conveyet!  ■' 
hy  tivery  of"  seisin,  or  in  lenemeiifs  of  any  incorporeal  naiurCtiy  .wiiatja^ '. 
ggnivaTeiit  lEeiEtf-     -Ajid  accordingly  it  is  laid  down  by  tittleion  (t^Jj^that  ' 
wliere  afreehcild  shall  pass,  ii"BeBpveiIi' to  Savelivery  of  Beisin.    An,  iht^re-  ' 
fore,  estatew  oruiKentauce  and  estates  (or  l\k  could  not  by  coinmpn  Ittw   ! 
be  pftnyevpil  without  livery  of  seisrn,{heBe  are  jfrejVerly  eslaies  of  free-    ■ 
lyld;  and,  as  no  other  eatates  are  conveye^^with  the'  sanie  aulemiji^, 
dBreSwe-naolhera  afepropei-Iy  frceinld-ealatea.^*). 
/^Estates  of  freehuld  {thus  understood)  ar^  etlh^r  eefafOB  ofinherilane(,,im 
mtMosjiol  of  inheritance.     The  former  are  aeain  divided  into  inheritance* 
OMoTu/e'o'r Tee'-Eimple  ;  and  inheritartcefl  IiniiW,  one  Bpecies  of  wiiich  w» 
■ftttHicjiirfeB-tkilJ 

^  T  Tenani  in  fee-ai^mple  {or,  an  he  ia  frequently  s^Ied,  tenant  in  fee}  (5) 
ft(J»  tEw^ith  lariils,  tenementa,'orTiereditament8,  10  hold  to  him  and  his 
Iteirs  for  ever  (e)  :  ge'nernllj^,  absoTiitely,  and  siniply  ;  without  meiitioniag 
aij^'nieira,  but  .r_eIri-.ougr.lhat  to  hU  own  pleasure,  or  to  the  disposiuon  of 
the  law.  I  T liq  iTiiejOBBnuiS  of  the  word  fee  f  feodum]  is  the  same 
'rilh^lhul .or.(eud_or  fief,  and  in  iia  original  sense  it' is  •taken  tn  [*10ft) 
<^l''aili.stlncti9ii..tO  gliudiiita.\f) ;  which  latter'tlie  writers  on  thiq 
Bubject  define  to  be  every  man'a  ownland,  which  he  poeaesseth  merely  in 
his  own  right ~w7fho((l  orftng  any  rent  or  service  to  any  superior.  This  i* 
p^ferty  in  llii  highest  degree  ;  and  the  owner  thereof  halh  aholalum  H 
^r^Uiot  dominiurp,  and  therefore  is  said  to  be  seised  thereof  absohitely  m 
domimeo  sup,  in  his  owii  demesne.  Tiutjeoilttm,  or  fee,  is  that  winch  is  beld 
of  some  superior,  on  comlilion  of  rendering  him  service  ;  In  which  Buperior 
tSe  ultimate  property  of  the  laiid  resides,  KAnd  therefore  sir  Henry  Spet- 
^^^yje tines  a  feud  or  fee  to  be  the  right  which  the  vansal  or  tenant  hatb 
in  lands,  to  use  the  same,  and  take  the  prolits  thereof  to  him  and  his  heirs, 

.  i^°i>deruig-Ujb.e  lord  his  due  services  .  the  mere  allodial  property  of  th» 
■oil  always  remaining  in  the  lord. )  This  allodial  property  no  auhject  in 
England  has  (A) ;  it  being  a  received,  and  now  undeniable,  principle  in  dra 
law,  that  all  the  lands  in  England  are  holden  mediately  or  immediately  of 
the  king.  The  king  therefore  only  hath  ahiolHlum  et  directum  dominium  (■): 
bnt  all  Bubjefts'landa.&rain  {he, nature  o! feodum  or  fee;  whether  derivM 
to  them  by  descent  from  their  ancestors,  or  purchased  for  a  raluaMe  con- 
gigeraUOOj  for  thgy  caqnot  come  to  any  man  by  either  of  those  wars,  un- 
Icae  accompanied_y.itll  those  t^udal^cloga  which  wefe  laid  upon  the  firit 

M)«M.  MCo-Utt.!. 

(4  Litt.  t  I'  111  Prmiimi  itmai  rtgii  at  tirtawn  Arnimii, 

( r)  Sea  p.  M  4T.  Offu  aiflyj  Ml  tuihn  A  D*mi.    tbti. 

'()  miaudi.e.1. 

W  A  ricihold  tMttU  iMa*  to  be'  ■n)  M-  lanti.  dec.  which,  in  gnmnJ,  will  fallow  lb* 

talm  o(  iiiKcriiancf,  or  for  life,  inaiibei  *  cui-  natur*  of  Ihcir  principal,  and  eanunl  Ir  (na- 

ereil  in-  iDcetjvnal  hemtitanMnl.  tilntng-  bold,  aiilMii  the  alack  froni  which  Ihajr  upriiif 

*r  ariaint  tnm,  raal  sroDnty  ol  ftta  la-  be  (pHbDkl  alaa."     1  Bl.  Tnola,  1 16.     A*  U 

nara  )  ihai  ii,  now,  of  ill  which  ia  nol  cnpy-  eopfhulHcni  hnving  a  fiwhold  inWntl.  Init  not     . 

ImM.     AdJ  ibt  leiined  Jiid^e  baa  elHwfien  a  frcfholrl  lanura,  aaa  1  Pnai.  an  Eital*,  312. 

Informed  u<,  ihit  "  tilhea  and  apirilunl  duea  5  Eau,  SI. 

»n  friwhala  Mum,  whether  the  land  oul  of        (S)  Ses  in  general.  Prenuin  on   Ealalra,  1 

ivhiuh  ihev  luue  an  bond  ar  (ran,  being  >•«-  loL  4JS  in  Bll.  ind  3  toI.  I  In  0.     Bac.  Ab. 

patale  and  diiitiiwi  iaheriunce  fmu  ttie  Umda  tit.  Eiuie  in  ree-ainiple :  Com.  Dig.  EaiaiM 

themuliei.     And  ia  ihiii  view  lhe}i  noaL  bB  A. ;  Dm.  Dig.  1.  17.  and  indm.  Ill  EMUt  in 

^aiinguiihed  ami  ncepwd  !nm  o(h«r  iocor-  Fee-aimpla ;  Fearne  Con.  Rem.  13.  301  31) 

Mnu  henr  litMDBOl* 'ianuiac  oul  of  land,  aa  aaditidexi  Frut.  on  <!iuit  indai,  lil.  Fee 

Vol.  I  66  ^  , 
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l(te  usubuct,  aaH^naLlhe.i^pn^te  9S>pe|ty  of  the  Miil;  or,  aa  sir  £dwaA 
Coke  ez^ffeBBea  it  [k),  he  bal^  dominium  utiie,  out  not  dmiiniuin  directum. 
And  herc9  it  is,  that,  ia  the  moat  solemo  acts  of  law,  we  express  iha 
atrongeit  and  highest  eatata  that  any  subject  can  have,  by  these  wnrda : 
"he  is  Bcised  thereof  in. At/ (^ffiMtit,  asoffsc."  It  ia  amao's  demeioe,  d»- 
■nmnim,  or  property,  aincB  it  belong  loMof  and  his  heirafor  ever;  yet  thii 
itmiftioim,  pn)per<y,  or  demesae,  is  stiictly  not  absolute  or  allodial,  but 
qualified  or  leodaL  it  is  bis  deoiEBne,  lu  0^/» ;  that  is,  it  ia  not  purely  aod 
aiiDpty  his  own,  aince  it  is  held  of  &  superior  lord,  in  whom  the  ultimate 

'  piopeny  resides. 
[*I06]        *Thia  is  the  primary  eensa  and  apceptation  of  tbe  tKK&ffe  (6). 
\  But  (as  Bir  Martin  Wright  very  justly  obaervea)  {I)  the  doctrinfijj 

/  "that  all  lands  ar«  hofden,"  having  been  so  for  msay  agea  a  fixed  and 
<  imdeniable  aiaam,  our  English  lawyers  do  very  rarely  (of  late  years^  as-, 
fwcialiy)  uae  the  voTifee  in  ibis  its  primary  original  aenae,  in  conlradia- 
I'tinotion  to  Alodium  or  absolute  property,  with  which  they  have  no  con- 
'  cem  :  but  gMierally  use  it  to  express  the  continuance  or  quantity  of  ea- 
tale.  '  A^«  iherefwe,  in  general,  aignifies  an  estate. of  inheritance;  being 


^e  highest  and  most  extensive  interest  ituit  a  man  can  have  ii 
when  the  term  Is  used  simply,  without  any  other  adjunct,  oVHaVthe  ad- 
junct of  simfie  annexed  to  it  (aa  a  fee,  or  a  fee-singi^e},  it  is  used  IS  cob.- 
(radistinvtion  to 'a  Tee  conditioiuT  at  tl^e.  corompnby.^gr  a  i'ee-tail  by  the 
alatuie ;  imporiing  an  absolute  inhe.riiaacflt  cjear  of  a.tiy  con^jToPiJjmitaV 
lion,  9r  restrictions  to  particular  lieira,  but  deacendjble  to  the  heira  fjcneral 
whether  male  or  female,  „IiiieaI  or  colfateral.^  Anij  in  no^'lher "seniie 
uia,a  this  is  ibe  king  aaid  to  be  seised  in  fee,~Iie  being  Ihe  feudftjifajf  tf  m* 
!nan(m). 
r  Taking  therefore, _^  f9£.the  future,  nnless  where  otber>riae  explained 
in  this  its  secondary  sense,  as  a  state  of  iriherttancei  it  is  appUt^le  to,  and 
may  be.  bad  ip,  any  ]iii)d  of  hereditaments  either  cpiporeal  or  incdrpo- 


leal  (n).  itiit  there  is  this  distinction  between  the  two. apficiat  .gtSpregJ- 
laments:  that,  of  a  corporeal  inheritance  a  1  man  shall  be  said.  W  oe"aei«ed 
in  Ai>  (^nn«<nii^  lu  ofjce ;  of  an  incorporeal  ond,  he  shall  only  be  said  to  be 
6eiaedat  t^fie,  and  not  inliiB  demesne  (o).  For,  as  incoVporesIlteVeS- 
tamenis  are  in  their  naiure  collateral  to,  and  issue  oql  of,  Unds'and 
hau^Sfip),  ttte.ir. owner  hath  no  property,  daminicum,  or  demesBe.  in  ihn 
tAing  itself  but  bath  only  something  derived  out  of  il  ^'tesemtiling  U« 

servilutes,  or  services,  of  fho  civil  law  (g).  The  tlotninicum  oi 
{*107]    property  is  frequendy  'in  one  man,  white  the  ajipeodaee  "S-'St. 

vice  is  in  another.  Thus,  Csius  maybe  seis«fl  W.  tf  4&£.l£jL 
way  leading  over  the  land,  of  which  Titin*  is  seised  tn  ku  -iMutne^ 

i'e  fee-simple  or  inheritance  nf  lands  and  tentimentsia^general^l^  retted 
u  resideii  in  some  person  or  other ;  though  divers  inferior  estate^  may  be 
rved  out  of  it.  As  if  one  grams  s  lease  for  tv»enty-one  years,  or  for  on* 
two  lives,  the  fee-simple  remains  Vested  in  bim  and  his  iieini|  ahS  titer 


■^; 


(G]  S«o  DefinilioB.  Preat.  oo  Rat.  1  vol.  4I>. 
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detenpination  af  ihpcejrean  or  live*,  tho  land  nvfta  to  the  gnawt 


L 


t  hia "SeiiBt tthojjwll hold  it.lgaiiLH'  fee-sunEie,     Yet  igQiti.U'Des  ihe  fee 


brance,  and  contemnlaliQiijjliuir  ;  th^r^  beine  no  peraon  ir  ejM,  in  whoni    . 
it  can  vfsljBJj^iiJe^:  though  the  law  con suTi^rs  il  as  always  poicBiialt^ 
eiismigjHid_rcadx  tpji^l  w^fi^^^^^ 

in  a  grant  to  John  for  life,  and  alterwirds  to  the'  heirs  of  Richard,  the  in- 
heritance is  plainly  neither  granted  10  John  nor  Richard,  nor  can  it  veal  in 
the  heirs  of  KichBrd  till  his  death,  nam  nemo  est  haeres  viventis  .-  it  remaint 
therefore  in  waitingor  abeyance,  during  the  life  of  Richard  (r)  (B).  Tbii 
is  likewise  always  the  case  of  a  parson  of  a  chuich,  who  hath  only  av 
estate  therein  for  the  term  of  his  life  ;  and  the  inheritance  remains  in  abey- 
ance [s).  And  not  only  the  fee,  but  the  Treehold  also,  may  be  in  abey- 
ance ;  as,  when  a  parson  dies,  the  freehold  of  hie  glebe  is  in  abeyance^ 
until  a  succeeior  be  named,  and  then  it  Tests  in  the  successor  (t)  {^). 

'l^be_word  "  heirs"  is  necessary  in  the^ant  or  donation,  in  order  to  make 
a  fee,  pr  iribernaiice,  "I'b?"ff"land  be  given  to  a  man  for  eve^,  Wfo 
him  and  his  assigns  for  ever,"^is  veVis  in  lilm  bat  an  estate  for  life  \u). 
i^nis  verY^gPgkr  nicety  aEoui  the  iiisenipu  of  the  word  "  heirs,"  in  ah 
reoitmenU  arid  graiite,  in  order  to  vest  a  fee,  is  plainly  a  relic  of  tU 
fSMUl  IlllOtliese  ;  by  whicTi  we  may  remember  (tB)it  was.reqitir- , 
ei^  ^ihatThfe ' form  of  the  donatfon-ghoiiH  he  puncHmlly  pursued  -J  ['lOa] 
or  that,  as  Cragg  (.i)  cxpresaea  it  in  the  words  of  Baldus,  "ioaa- 

(rl  Co.  Liu.  Ua.  (()  IM.  ( I. 

M  Uu.  t  HO.  (a)  S»  nis  9t 

«)  IM.  t  «T.  W  I.  I,  I.  B, «  11. 

(T)  Tliii  nils  and  iu  neipliiHu  ais  ihu*  tba   admiHiDn  of  ihia  dociriiw  in  convryiincea 

diMincily  iiMtti  hy  Mr, Prraton  in  hii  trutiM  M  eDninwn  Um,"  (ib.  SZ6.)  yn  h*  adducei  sr- 

B  £»Bt»,  1  Tol..3ie.T,     "IlRil^  btiuiuiii-  lumsnlt  and  lulkirilir*,  whiRh   nnJcr  tkl 

■d  ai  a  general  rule.  LhU  Ihc  Gnt  ntare  of  duclrina  ai  unquealionable  in  Ihia  cam  u  u 

frcthold  pwain;  ht  Dnf  deed,  or  oiber  auu-  the  Lwo  (tanner  of  wh  and  dnitu.     If  iheia- 

rrUie*  operating  anJer  Itie  ruin  of  ihe  onunM  fon  in  the  IniilHncii  put  hy  thr  lenmed  Judin, 

law.  cannot  be  put  in  abeyaiwa.     (5  Rep.  M.  Jnhn  ihniild  drlennine  hia  nlalr  riiher  hr  hjl 

S  Bla.  Coai.  16£.     IBnn.lOT).     Tbia  nile  ii  death.or  bja  fenlTnienlin  fee.Hhicb  ■iwiiDta 

*a  itricllr  obspivad  (3  Bla.  Cora.  165.     S  Sep.  Id  a  foireitur*.  in  the  lifetime  of  Rirheid.  un- 

IM.     Com.  Dig.  Abevance),  that  no  Inatuic*  d«  which  cirrumsUncsM  Ihe  remainder  nnrgr 

sui  be  ehewo  in  which  the  Uk  allowi  the  free-  oould  veal  in  the  hein  of  Richard :    in  ihat 

bold  U>  be  in  alfljgnee  \iy  Ihe  ail  a/  tiu  parry,  caae,  tba  gtnntoroi  hia  bail  mnji  enter  and  n- 

The  cacs  nf  a  pantH  is  no!  an  sicepliixi  la  tiie  laina  Ihs  eitate. 

nlB:  foritialnriheactoflaw,  andnolqflha  (9)  'Hr.  Feame  hating  Mtacked  with   w 

fly.  Ihnt  iho  freebU  i*,  in  ihia  iniiuice,  in  mnrh  auceeai  the  doctrine  of  abejanee,  ihe 

abeyance,  front  the  death  of  Ihe  incunilienl  lill  Editor  may  venture  lo  ohacric,  with  reapect 

Ihe  ludiictionDf  hia  iucceaaor.  1  Init,  Ml.  a;  to  the  two  lui  iiutaneea,  Uiough  Iher  nie  col- 

•Dd  oonajdeted  «*.aii  etoaptMB.itia  nolwilh-  teried  from  the  leil  of  Littleton,  that  there 

ia  Ihe  reaioo  ofthe  lul*."  hardi/  aeemi  anj  neceaaily  to  rriarl  to  abcy- 

(S)  The  inheriunce  or  ramaindar  in  cuoh  *  ance,  or  (e  lArcIiwb.  toeiplain  Ihe  reiidpnce 

mar  hu  been  aaid  lo  ba  in  abejance,  or  in  of  Ihe  inheiitanc*.  or  of  the  freehold.     In  ih* 

miiUiMi,  or  n  pmua  Irgit ;  but  Mr.  Fcarne,  Gist  caae.  the  allele  fee^aimple  !■  conveyed  lo 

wilb  great  aliilitir  and  lenming.  haa  aipnaed  a  (ole  corporation.  Ihe  paraon  and  hii  aiiccea- 

Ihe  liiiilit*  of  iheap  (ipraaaiona.  and  the  ertu-  aon ;  but  if  any  inlereal-  ii  not  conve]rrd,  it 

llieni.    Hr.  Feanie  proiluceaautlviritiei.ithieh    grantor  and  hia  hein,  lo  whom,  upon  the  di*- 

nainder  c^  inheriujire  U  limiied  in  amiaigni-  vert.  See  I  booh.  184.  And  in  the  leciinil  cai*, 

ty  ay  wa;  of  iiae,  or  by  deiiie,  the  inherilanw  the  freehold  aeenu,  in  fuel,  from  Ihe  moment 

in  the  moan  tine,  if  not  other  viae  diipoaedof.  of  the  death  of  Ihe  ]wnon,  to  real  and  aliide  ia 

rcDiaina  in  the  granlnt  and  hia  beira,  or  in  the  iho  auwaaanr, »  bo  ii  brought  into  liew  riuI  no- 

Eii  lo  t^e  It  out  of  them."     Feama  Cont.     iiiriuiUiiui  he  can  raooitr  all  the  -ighU  of  Ihe 
m.  313.  4ih  edit.  •  ehurch,  wbkh  ■oenad  from  Iha  daaUi  o(  the 

Bnl  atibough,aa  Mr.  FearMobaarvea,  "dif-    predmaaaor.  ' 

(•nol  opiaioni  bsva  pnvailed  in  rttpeol  lo 
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honea  tint  ttfieti  juris,  ne  juis  plus  donasse  pratsmnatwr  qaam  in  donatwx;*' 
presitrit."  And  therefore,  as  ihe  peiBonalabililiesoftbe  donee  were  origi- 
nally siippoaail  to  be  the  only  inducements  to  Ihe  gill,  the  d«aec'ii  estate  ii 
the  land  extended  only  to  hu  own  peraon,  and  subsUied  no  longer  thu 
his  life  ;  unless  the  donor,  by  an  expresa  provision  in  the  grant,  gave  it  a 
longer  continuance,  and  extended  it  also  to  hi^  faeira.     Bnt  this  rule  is  now 

|nflangi1   hy  mnny  avfapliima  ^]  (10). 

/For,  1.  It  does  not  extend  to  devises  by  will  {11^;  in.  xhifih^ji«_lhey 


(10)  Id  N*w-Yark,iiMa  1  Juuarr,  1830,    aAam  Ai  pIma,  Um  won!  /«« 

"°  f  Mil  kMU    hy  will  onlf.    (Dm  t.  T/iarlti,,  1 

inloi  the  in-    ud  hi  infn).    Thi*,  iL  vill  (I  i 


"iS-Ty'iiB««^'Lpff«lion.      "k™. 


n  in  Tuu 


74B.  fon  cited.    The  d.- ^ 

(11}  S«*   pail,  itit    23rd   chtptar  of  Lhii  TumUnMont.  Diflutti,{l  P.V/na.  ni).titat 

book,  inifa  ISO.      Lord  Colu'  tencbei  na   (I  when  t  pourr  ii  given,  oilh  ■  pnnicntur  d«- 

Ii»t.   322   b.)  ihil  il  wu  Ihe  mBiim  of  lh>  lerTplion  and  lunitation  of  the  eitiie  devUed 

oooiDMa   law.  tod   not,  ai   bu  beer,  loma-  to  tbe  donee  of  the  power,  Ihe  power  ia  *  dii 

linwi  uid.  {l^t  T.  Cwt,  1  P.  Wmi.  r?},  a  linet  gift,  coming  id  hy  way  of  addilioii.  bat 

principle  ariaing  out  of  ihc  moiduig  of  tbc  will  not  enlarirs  the  eatat*  Mprmly  giian  W 

ataiutaaoT  Killa   (32   Hea.  VIU.  B.   I.      M  Iba  devuM;  tlKWgt^wbeD  ihe  denKii  geoa 

Hen.  Vlll.  c  5),"  giwd  uliimavolwOiu  tataia-  ml  and  indefiiuu,  with  *  poner  to  dispose  ol 

rii  tu  ptrimpItTula,  Hciuidim  seiun  iiuntw-  ihe  fee,  ihere  the  deTiue  bliDarlf  lakea  tin 

iWTKmin."    For  thia  reumi.  Litilelon  Mya,  fn.    In  (Mna  ftir  iiutaneci,  indeed.  couiU  •( 

(kcI.  S8G).iramu  dariielh  tonemenU  la  aji-  Aquily  have  inolined  In  connider  a  rijhl  of  ea 

nihei.  hatiitduni  in  prpTxiuiuit,  the  deriiee  Uk-  joyment  for  life.oouTited  wiih  a  power  ofep- 

elh  ft  fer  ■impla  ;  jr.i,  if  •  deed  of  feoffment  pointrnenl,  M  equivalent  lo  the  ahaolule  im 

had  been  mnde  to  him  by  Ibe  deiiior  of  tba  peiU.     (Slanden  t.    Stmdm,   2  Vet,   Jnni. 

..:. .._<._j.  __■.■.■ .._    L^  ^7      j^   Jj=-. I 
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at  of  coniidentian  for  ih        , 

that  a  aeriie  lo  a  man  and  hii  tucceMon,  intersili  depend  upon  the  non-eiKoiinn  of 

(iveiLfee.     Bu^whethei  a  deriae  lo  a  man  tW  power.     (Cra/)  r.  Sbt.  4  Vea.  64).    Con- 

and  tiix  poi'erily  would  give  an  eitaie  mil.  ot  fining  the  atleniion  of  the  former,  there  may 

a  fee,  waa  doul>Iod  in  ihn  Alltmy-Gtiural  V.  be  no  reaion  why  that  which  he  hu  power  ta 

BanfiM.  (3  Preen.  366).     Under  aderiie  to  diiipOM  ofahonld  not  becsniidered  ufa]i  prs- 

■  legau-a.  "  fnr  her  own  uie,  and  to  give  away  perty  ;  liut  the  in1<r*»i  of  Ihe  liiiter  ought  not 

Forteicueanid,  there  WBinodaii'bt  afeapaai-  apeeified  II  the  crealionof  Ihe  power.  [Hulma 

td:  (T^mcnll  t.  Frrhnt.  3  Alk.  103):  and  t.  C<«liiU,  T  Vu.   506.    Jna  i.    (\rry.  1 

(ba  (Bine  dnclrina  wu  held  in  GoodiOit  t.  Of-  Swuist.  73.    Rod  i.  ShTtold.  10  Vaa.  Sei). 

■ay.  (2  Wilt.  7  i  aee  alao  ■''!/»■)'  Andadeviie  W)i«n.  therefore,  (  deriee  orbequeal  (for  (be 

of  Ihe  Uatator^  land)  and  lenemenii  to  bta  principle  aeems  in  apply  equally  to  really  u 

cxeeuion,  "  freely  to  lie  imifeiiied  and  enjoy-  to  peruDklty,)  in  made  to  an^  one  tiprndy 

ed  iff  Ihem  alike,"  waa  held,  (in  I/mtaCTtt  v,  for  life,  with  a  power  of  appointaenl,  by  wiH 

aUglit.  Cowp.  3ST},  to  carry  ihe  fee  :  for,  lb*  only,  superadded,  that  power  (u  already  bM 

teatator  had  charged  the  esUie  wiih  ihe  pay-  been  iniiBmted)  oiuit  be  eiecaied  hi  Ihe  nun 

menl  of  an  annuity,  which  nepiited  the  idea,  ner  preacribed  ;   for,  the   property  r»t  l>rin( 

that,  by  ihe  wanl^mlji  he  only  meant  lo  |i>a  ahaolute  in  iha  firat  laker,  ihe  cAjecta  of  (b* 

lh«  e«Ule/'«  ofinciuntraiicM;  lt<i  free -"loy-  power  cannot  take  wiihoul  «  foinisl  appoint 

menl,  therdbrc^  it  hu  held,  muit  mean.  1re«  ment  ;   but.  where  Ihe   deTiie  or  heijdtit  ii 

from  all  limiutiou.     But,  it  the  teatator  had  nude  indelinilely,  with  a  iTiperaddeil  lAwerlo 

not  pot  any  charge  on  the  eatile,  ihii  would  diipoM  by  will  or  Jted,  Ihe  properly  (ai  we 

IKH  hnve  been   Ihe  neceiMry  conitniciion  ;  have  aeen)  vena  abaoluieir-    The  diatincitoa 

DOi  Knuld  KXiiended  a  meaning  hiva  licen  miy,   pernnpa,  leem  alight,  but  il  hu  lieen 

(lieu  lu  thoiF  wordi  against  ihe  heir,  in  any  judicinlly  declnnd    to  be    perfectly    seiited. 

CHia  where  it  was  nolcenxin  thai  Ihe  leiuior  {BraJlty  v.  Walan.  i3  Vta.  *53.     AndtTHm 

meani  more  than  thai  bii  dovi..Ee  should  joa-  t.  Oinmi,  IS  Vei.  S38.    B^ifard  r   Strtti.  16 

»ei«  and  enjoy  Ihe  ealale./i-w/riw.  all  (Aarr",  Ve».    139.     Ifaiaadt  r.    HorVm.  7  VeiL  39a 

or.ft«/M».;mp™:A™.c«r/»Ml..    (0«Kir«A/  /™.->r.  fi.rHr.lBVea.ST).     Where  an  cslal. 

V.  Bam^  11  E^.>t,  224).  ia  devited  ahmlulely.  without  any  prior  ealatr 

Tllus,  if  a  mail  devises    all   his   freehold  jimiled  lo  auch  uaea  u  a  person  shall  appoint 

rilale  lo  his  wife,  dariig  krr  natural  lift,  and  thai  ia  an  eatale  in  foe.    {Lnglan  T  Annw, 

»i*a  u  ktr  iitptfl  (tfiawnU,  IB  Irinn  H  In  3  Vet   470).    And  th(  wonl  "«VaM. '  wtiaa 

ll,g,™T:C00glc 
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WMftmttodncgd  at_die  tim*  iirb|en..llwt,J<!S^  ngonr  ira»  apacs  VQ^rins 
oji^anwf^TOVrJ  constructiQaia-ailQweJT^aiiJ^iirerore  by  a  Jevise  lo.  ^ 

BKd  b;  I  WiUior,  and  not  reatninrd  to  a  nar-  and  pnyahls  out  at  it.     And  thd  reuon  ptfn, 

mwcr  •ianiGciiion  liy  ibe  conMit  of  ihs  will,  why  in  iha  fornMr  CMa  the  devUn  nnitt  liha 

(AMi.AiinU,  i  Baro.&  Aid.  31).  II  luffi-  iba  I'm,  u,  b«>u»  Dttatiwiu  tJ^  c*iBti  iiwy 

cieat  lo  cArry  rrsl  «)lKte;  (itomn  r.  Pmich,  not  be  luffiriBnl  <g  [ay  the  charge  liurln^i  the 

8  Vei.  COS.     Waollam  t.  KnKortky,  9  Vei.  life  of  the  deviiee,  which  wonhl  miike  him  ■ 

m) ;  ind  Ibit  mm  nenljr  >  life  iawml  iheiv-  loaer,  «Bd  thu  rouLd  not  hwre  been  the  intan- 

iB.lidl  the  [Be.nlihnuijli  no  sonlioniniitmlioii  tion  ol  Ibe  devisor.     IGoadiiiU  i.  Maddtra, 

in  perpduily  ure  iJJed.     {Rf  r.  WritlU,  7  «  Eut,  MO.     Dot  >.  Hclma,  8  T.  R.  1.     Dot 

Sut,  -.»S.    Ai^Al  >,  SiJittlhmH,  9  Doogl.  763.  i.  CUrlti,  2  ^ew  Rep.  M9.     Ah  t.  Zbw,  3 

Ctoriun  T.  'J'dvW,  3  Vaa.  ftnd  Be*.  163.  Ph-  Mau.  It  Sel.  &X2.     Boddila  t.  LntHUfiM, 

timari  T.  PrncoH,  7  Ves.  345.      WicAoI^  t.  Wilm,  Sniei,  23i.     Co«i>r'.ca.i,ORep.  16). 

BwcW.  IS  Vei.  195).    And  alihoagh  the  m*re  Wiih  regnrd  lo  Ihe  operation  of  the  wai4 

■Blroduclory,  wnrdi  nf  a  will,  intunalinj  in  ■'  beredilamenu  "  in  a  will,  Mr,  Juilice  Bullet 

■CBaral  uriiu  th«  tEUator'a  inteation  to  dis-  taid,  there  hare  been  TaiiiMi)  onininna ;   in 

po«  of  "all  his  eitole.  real  and  uemonal."  aome  eaiet  it  haa  been  held  U>  pTin  a  fee,  i> 

will  not  of  Ihemaeliei  pua  a  fee.  if  the  will,  othera  not  \  (Dot  t.  Richtrdi,  3  T.  R.  36D) ; 

in  iiB  upcratife  alauaea,  ooBlaui*  bo  further  but  the  latter  cotiBinieiioa  aeema  Doo  lo  b* 

d«:]arallun  of  tiich  intent;  .til],  where  the  firmly  eatabllahed  aa  the  Hue  one.     The  aet- 

aub».iuent  elauaei  of  deriae  are  ineipticit,  tied  aen>e  of  the  >-ord  "  hcreditamemi,"  Chief 

Ilia  iDimductory  wotda  will  ban  an  elTBCt  on  Barm  HocdoiielddaelarHl,  (in  JVavro.  Ocm, 

the  conairnclieii,  ai  affbrdioi  tooie  indication  2  Boa.  fL  Pull.  251),  ia,  lo  deuolo  auch  thing! 

of  the  tenlaloi'a  intention.     \llAtlten  v.  Btck-  aa  may  be  the  aubject  matter  of  inheritnoca, 

WA.Cd.temu.  Talb.  IBO.  Oixrdiight  r.  Sixktr,  but  not  [he  inheriiancr  ittelf:  and  eaiinol, 

a  T.  R.  13.  Doit.  Buclaur,  G  T.  8. 613.    Out-  Ibarefore,  by  ita  own  intrinaic  force,  enlarga 

Uwtr  T.  Poi/nit,  3  Wits.  143.     S-iiith  v.  Ciffin,  an  eatate  which  ia  jirima  Jatit  a  life  ntate, 

S  H.  Bla.  150).     But,  though  alight   circum-  into  a  fee.     Il  may  hnie  weight,  under  pai^ 

(JLwIaJJ  T.  jtfivfan,  12  Vra.  7T],  and  worda  eipreation*  in  a  »ili,Vn>ra  whence  it  may  b* 


lar«Ed,   abridged,   i 
Mich  libertiea  ai«  nacenuy  to  m«ka  tba  WiU     but  ia  Csnaint  v.  Canming,  (Moacry,  Mi),  il 


ofUw.th 


etoalatorinlendedlogiiB 
u  V.  Canning,  (Moacly,  i 

re  and  eFTectira  cliuae  in  HapratU  t.  AMrniA,  (I  Salk.  239),  that  ■ 

ontroUod  by  ambiguoua  feewifl  nol  paaaniereiyl^ihe  uae  of  the  word 

wonla  occurring  in  the  intnxlucloryparu  of  it,  hated Itamenl.     (And  aee  the  aame  caaa  o/ 

HDleo  Ihia  ia  alaoluwlir  neceaaary  in  order  to  Dtm  i.  Jtfwni,  in  Ita  pieTiooa  atugea  of  tiliia- 

(atniah    a  reaaonabln    interprelatlan  of  the  lion,  3  Analt.  7ST;    5  T.  R.  563;    aa   glaa 

Ikhole  :  (J>>rd  Otjofd  t.  CkurMa,  3  Vea.  &  Pmdt  a.  Th4  jBiiiiy  a/'  Zandni,  3  Btod.  dc 

Bea.  67.   Utrnptm  r.  finuuliiwd,  1  Had.  3B8.  Bini.  331. 

Ltigh  T.  Norhiry,  13  Vea.  344.   Dot  r.  Pwct.        Mr.  I^ilon  (in  page  42,  (4),  of  the  2nd 

1  Pr.3C)5):  neither  can  a  luheetiuent  alaUM  of  roluma  of  hia  treat,  of  Eal.)  oUeirea,  ilie 

limitalionaatooaiaubjectofdedae.begoreni-  inle  rwjuiring  the  deaignatiDn  in  terma,  orbf 

ed  liy  wardi  of  iiUnxliiclian  which,  though  taferenca,  of  Ann  in  the  limitation  of  aalatea, 

clear,  are  not  properiy  applifabla  lo  that  par-  ia  eonfined,  eiran  with  reaped  to  rommoB  law 

ti<-ular  auliject ;  {Naih  r.  SniltA,-n  Vea.  33.  aaauraiioaa,  to  Ihoae  caaea  in  which  the  aaau- 

pH  V.  Clnylea,  S  Eaat,  144.     Dtim  V.  Iraab*,  rancea  are  to  natural  priaona ;  the  rule  dooi 

preu  diapDailioninanearlypartof  a  willmuat  to  eoiporalionl ;  or  ars  made  by  matler  of  re- 

OOt  raesife  mi  eipoailion  frora  ■  aubaequeni  Doid  ;  nr  operate  only  to  eilinnruiah  a  right,  or 

paaaage,  aRbrdingonly  a  conjectural  Inference.  acDlIaleralinleieali  or  which  rive  one  inlereat 

(KiMcA  >.  Hiyan.  B  Vea.  5!».     Bot^t.  L»,  in  Uea  of  another;  or  release  the  unity  nf  li- 

S  Vea.  diUea.  117,  S.  C.  1  Turn,  ft  RuaL416.  tie;  or  confer  an  equiUbIa  inlereat  by  way  of 

JiMt.  T.  CMttk.  8  Vei.  iZ     Par»iu  r.  iUbr,  contract,  aa  dlsliniuished  fnm  a  conieyance 

18  Van.  47S.     TAaikirni/  *.  Hanmai,  1  Sim.  &  Theie,  and  other  instances,  aa  well  aa  ihupa 

Stu.  217).  of  will*,  to  which  the  tale  doei  not  eiieod.  tie 

Wtwn  an  Mtale  is  deviaed,  aDd  the  deiitea  aays.  are  more  pioperly  lo  be  considered  a> 

ia  aubjected  to  a  charge,  wbioh  charn  ia  not  not  coming  within  the  av'^ne  of  the  lute.  ur 

directed  to  be  paid  out  of  the  renia  and  proliia,  of  the  policy  of  tb 
:htf  deviae  will  catr;        '"    '      '          "     "'  '"'         '     "' 

Bunding  the  leslalor  

atpreaa  limitation  in  perpetuilT.     Upon  Ihia  mauiocr  oj  i:ie  romme  cuen  w  a  cojieciion 

point,  the  distinction  ia  aettled,  t£at,  whaie  the  and  illuatratinn  oflhc  dilFfreni  ctaaaea  of  casea 

ehnize  ia  "n  the  peraoa  lo  whom  Iha  land  ia  in  which  a  fee  has  been  held  to  paaa,  Ihongb 

deriied  (in  general  leima,  not  where  he  haa  the  word  "heira"  has  not  bnen  uaed.     To  thia 

aa  eatate^ail  ilTen  him.  Dm  r.  Slaut,  i  T.  ample  atorehouaa  of  maleriala,  the  reader  who 

R.  337),  ihere  lie  oiual  take  the  fee;  but  not  wisbea  lo  eiamise  tlta  aubjeet  nxve  •;  length 

irture  (be  charge  ia  upoD  Iha  land  dariaad,  ia  nbned. 
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dier.  jee,  hftth  an  estate  of  inheritance  ;  for  ibe  mtention  of  the  deTimr  U 
■uAcienllj'^Iun  rrom  the  wonls  of  pemeluiljr  (.nnezed,  though  ho  HSI& 
fflntttFiTnie-te^' words  '6f  Tnhentahce.TBCB  If  tUH  flBvlBe -to  W  rUSb 
and  biff  Mglgnr.trtfliouf  annexing  Wfirds  of  peipetuitjr,  there  the  deviaee 
•hall  take  oujy  na  estate  fn  life ;  for  it  doea  not  appeal  that  the  deritw 
inteoded  anymore.}  3.  Neither  does  thia  lule  extend  to  fines,  ot  le* 
coy  erie|_  considered  u  a'species  efcoinreyance  j  for'thereBy  an"e8ta|elii 
I  fee  passes  by  act  and  operation  o(  law  without  the  word  "  heln^'aait  dopt 
also,  for  particular  tRasons,  by  certain  other  methods  of  conveyance,  which 
hftve  relation  to  a  former  gwnl  w  estttf,  wbeieiij  the  .wgrf."ieir8"  «« 
eUPf^SBed  (>].  3.  In  creation*  of  nobility  by  writ,  tlfp  peer  iff  ciliated 
huh  an  itiLeritance _in^his  ti^e,  without  expressing  the  word  "lieirs^for 
heirship  isTnipUed  in  the,  creation,  onlesa  it  be  otherwise  speciaJly  provB- 
^  :  but  in  cnstioiis  b]?  palent,  which  strieti  juris,  the  word  "  hciW'  mosl 
h«.  inseried,  otherwise  tnere  is  no  inheritance.  4.^£rants  of  laji^s_to 
Mle  corporations  and  Aeir  successors,  the  word  "  saccessors''  supplies  the 
place  of  "heirs;"  for  as  heirs  take  from  the  anceslot^fto  doiKtlie 
1*109]  auccesaor  froH  the{)Te3'eceGsar{l!2).  Nay,iii  *agrantto  ahiaGc^ 
or_  other  sole  spiritual  corporation,  in  Jraitkatmoien ;  the  woM 
"frankalmoign^  tujpplies  the  place  of  "  successora"  ^aTlEe  worcf ''  Vnic- 
cecsors"  supplies  ibBplaceor"heire")»M  termini;  airtd  Ih  alT these  case* 
%  fee-aimple  vests  in  ^ucb  sole  corporation.  ,  But>  in  a  grant  of  lands  to 
ft  oorporatioo  aggregate,  the  woid  "  successt^s"  ia  not  neceMai2,^uj^ 
nsuajiy  fnserted :  fur,  albeit  such  simple  grant  be  strictly  only  911  eelHt« 
for  liTciyet  afi  t^tcorppf^pn  never  4>«s.  sijch  estate  for  life  ia'perpeOiiJ. 
or  equivalent  to  a  fee-simple,  and  therefore  the  law  allowiTit  to  be  ct>*  {')• 
3.'  LastlT.' in  Ih9  pase  of  the  king,  a  fee-simplo  will  rest  in  him,  withoot 
ihe  wora  "  heirs"  or  "  aucctasors  ip  the  gw)t ;  partly  from  prerogaUTe 
royalj  an3  partly  from  a  reason  similar  tothe  Iast,h«aui9e  the  king  in 
judgment  or'Taw  never  dies  (£].  But  the  general  rule  is,  that  the  wotd 
"  Wirs"  is  necessary  to  create  an  eatate  of  inheritance. 

II.  We  are  next  \o  consider  limited  feeB(13),or'snch  estsKa  of  infaen^ 
.  aace  as  are  clogged  and'confined  with  conditiuBs,  or  qualiflca&ons,  of  uy 
M>rt.  And  these  we  may  (Kvlde  into  tWD  sort*:  \.  Q^UJit4iVthami^; 
and,  2.  Fees  conditional,  so  called  at  Ihe  common  law  \  and  afterward 
feea-Idil,  in  consequence  of  the  statute  d«  do%is.\ 
f  '-^^  base,  or  qualified  fee,  ia  such  a  one  as  hath  a  quatiScation  subipin- 
(  ed  thereto,  and  which  must  be  determined  wlienever  the  qualificaiibn  ao- 
nexed  to  it  is  at  an  end.  As,  in  the  case  of  a  grant  to  A.  and  his  haii% 
tena/t/«  of  the  manor  of  DaleT \A  iXw  Instance,  whenever  the  tteira  of  A.  ■ 
oeaae  to  be  tenants  oTthat  manor  ( 1 4 ),  ifae  grant  ia  entirely  dejFeatmJ.   iSo 

(i|Ca.Ult.B.  (1)  SHfankLs.MIL 

(lit)  tiiKfruitof  linda  Ut  aaole  corpom-  (aia.  nruUurO  panoni,  ttwT  mar  Iw  mMiad 

Ann.  the  mini  "  Ittirt "  irLII  doI  connji  ■  fee  u  mupluHfC  1   m  if  Unda  be  imniM  to  • 

■ny  mnre  than  Utc  irant  "  nuxtuon "  would  hlibop  in  hlipalilkeeiit>untj|,  * ' 

IB  ■  (jr^ni  lo  1  nu-inl  penOD.     For  initance,  e«*un,  orta  ■  ni       ''    '' 

a  liiiiitvTjnD  ro  a  pinon  LnhLi  politic  rapacitj,  ihewom  **  Vnv"  i 

nna  la  hi*  (inri,  giret  hini  onlr  ao  ratnu  lor  Hn"  In  iba  atbei-, 

tih.     (Cn.'LJLt.  a  h.  4  It.  a.  S.)     The  (roid  Lin.  9.  a. 
nc«>i»r',)>Dwe>er,iinoln«r8«ai7hiiiaua        (13)  8m  in  genanl.  Bao.  AIl  liU   E«t>d* 

/_..  *..  -  ...1.  ...>.»>»■;....    ;.•    ik.A    ^*>^  of  2  gift      "^'l  '  f^-™"     r^tm   tit      Ratal**  -    Piwwt  .  n     J^ 


„ , „-..  Tail ;  Com.  Difr  tit.  Eilale*  ;  Preal. .  I     _ 

ip  fnnlialmiiigii.    Co.  Liu. M  k     But  if  ua-  taua;  Fcama'aCoo-Rem. ;  Cniiw  INa-uMa- 

ne^urr  ward*  be  addtd  Ki  tlnas  vhieh  luf-  be  Mianl  head*  in  lbs  reapeetin  index** 
Wupui  Um  Tee,  is  fianu  M  eoiimntioiu        (111  Etbd  lora*bntpenad,aDd  tfaaTaftW 
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OP  THINGS:  « 

«lHn  Henrv  VI.  gruited  to  John  Talbot,  lord  of  the  manor  ot  KiijgBtoM- 
lisle  in  Berks,  tliat  ha  and  his  iieira,  lords  of  the  said  manor,  should  be 

Ken  of  the  realm,  bj  the  title  df  barons  ofLisle  \  here  John  Talhut  had  a 
se  or  qualified  fee  in  that  dignity  [ef,  and,  die  instant  he  or  his  hein 
flnitted  the  seignoiy  of  this  manor,  the  dignity  was  at  an  end. 
iXhjs  'estate  (15)  is  a  fee,  becanae  by  poBsibihty  it  may  endure    (MIO] 
for  ever  in  a  maiPanJf  'his  bejra  :  yelas  ihai'diiration  depends 
WuiLth^iiJUiCUciencfi, of  collateral  ciicumstances,'wTifcTi  qualify  and  de- 
baae  ine  p""'y  nf  thp  doji^tion,  it  is  therefore  a  qualified  b'r  1>ad^  fee.7 
f     2;_A.f(aidiilorai  feSfcilAho  common  laff,  ftas  if  TSsTesiralned  to  Bon^e 


p»niculaf  heira.  Mclnajye  of  othar* :  "  donatio  strietaeteoaretata(d);  sicut 
vcrtis  kaendiiut,  quibutdam  a  saeceisione  eietusis  ,'"9^10  the  heirs  of  a  num*s 
5orfyj_by  which  only^JuaJJaeaJ  descendants  were  ad mitteH^'iirei elusion  of 
^n^mjie^j  or  to  (lie  ^piifmale  ojhlsiody,  in_exclusion  bothof  col- 
l^cral a,  "an San e al  females  jlag.  It  waa  called  a  con3iti6ha1Tee,"by '  fea- 
•on  of  ihe'ebh3ition  expressed  or  implied  in  the  donation  of  it,  that  if  the 
donee  died  without  such  particular  heirs,  the  land  should  rev^  lo  the 
donor.  For  this  was  a  condition  annexed  by  law  to  all  grants  whaiso- 
ever ;  that,  on  failure  of  the  heira  specified  in  the  grant,  the  grant  should 
be  a<  an  end,  and  die  land  return  to  its  ancient  proprietor  (e)^  Such  COU' 

,  diiioDal  fees  were  strictly  agreeaUe  to  the  nature  of  feuds,  when  they  fh^ 
ceased  to  be  mere  estates  for  life,  and  were  not  yet  arrived  to  be  abaolut* 
estates  in  fee -simple.  And  we  find  btrongtrsces  of  these  limited,  conditional 
fees,  which  could  not  be  alienated  from  the  lineage  of  the  fint  purchasffr 
is  our  earlieat  Saxon  laws  [f). 
/    Now,  with  regard  to  the  condition  annexed  to  these  fees  W  the  coi|i 

'  ^sJsWi'iiHrjsncestors  held,  tSat  such  a^fl  (to  a  man  and  ibe  heirs  of 
JM  body)  wds  a  gifi  ujwii  condition,  that  ii  should  revert  tO  ibe  donor  if 
the  donee  had  no  heirs  of  his  body ;  but,  if  he  had,  it  should  then  remaJQ 
to  tbe  donee.  "  They  therefore  called  ii  a  fee-siinple,  on  condition  that  hs 
l^^is^  ^16).^  Now  we  must  oliserre,  ihat,  when  any  condition  is  per- 
Tormed,  it  is  thenceforth  entirety  gone  ;  and  the  thing  to  which  it 
was  before  annexed,  becomes  ^solute,  'and  wholly  uncondi-  ['IHJ 
lional  (17).  /  So  that,  as  soon  as  the  gmntee  had  any  issue  born, 

«l  Ci).  Utt.  IT.  ^  «■  Hute  ■  MKuMuWrnJUMMiKJiitt  n>* 

,    (A  net.  M.  c  t,  t  S.  argWinm  tit,  ni  aoi  at  iiB(l(  khuhii,  at  I'M 

{/,  Si  tm,  upTtm  htmHOmim,  Mul.  «■       .    . 

wartli  murac  it.     Yittr.  ISO.    PreH.  on  Ei-  (imple,  wkh  m  condition  innsitd,  liwt,  if  tbf 

■  IslM.  30,     Buiif  A.  die,  the  birth  of  >  posihu.  don»e  dirditilhiHiDiich  hcin,  Ihe  lund  sbould 

MOtl   okiU  oriB  oontlnue  tbe  teawocj  aid  fcren  >o  the  donoc;  M  wham.  iKerefon,  Ih* 

intteuiilie  ilaTeM  □!  itw  iruit     I  L«n.  T4.  oaomon  law  |*va  tfnrmidiK  n  mtnir.     But 

(\i)  Tha  proprislnr  of  ■  ijualilled  or  )hk  he  wu  nolenlitled  lo  i  mit  oifarmriiiK  a  r*. 

lb*  haaihe  aana  righu  aiHl  priTil«i*n)verhi»  rainier,  tot  no  remmniler  coulil  he  limiiednp- 

eclkle,  lill  the  conLiiueneT  upon  which  it  inli-  cm  iDSh  an  Mtiite,  which,  though  <(eiermniabl< 

mit^  occun.  u  if  ha    wen  leniint  in  fee-  was  comiderad  a  ree-aimple.  until  the  miituia 

■iicnle.    (  WalBTifhanC,  aue.  Plnwd.  tST.)  di  iimu  ni  oiada ;  miiMi*  the  atiMle  we  call 

(16)  In  the  inal  <tue  of  WUtin  •.  BtrUrp,  that  in  eilat«-t*il,  which  befon  wu  ■  rundi- 
((Howd.  3J3}.  I^rdL'.  J.  Dyer  laid,  ui>an  the  tionil  fee  ;  ([bid.  p.  SOB);  and  whjlit  ii  con- 
pynt  oFb  coniliiional  Tee,  the  fee.iimple  rett-  linued  an,  if  the  dunce  Mii  iuue,  he  had  paw- 
ed ■-  the  beginning:  hij  hiring  i»ue.  the  er  to  alienate  ihe  lee,  and  W  bar  not  only  tba 
dnrfie  leiiuired  power  la  alien,  which  he  hiid  auccenion  of  hil  iHue,  but  the  reieriion  of 
tot  before,  but  the  imue  wm  not  the  aaae  of  die  donor  in  cue  hii  iaiue  •uteequ^nll*  liil- 
Ua^iTing  t4ie  fiw,  lh«  (IrM  gin  vMted  Ihat:  ed.  To  regret*  which  erili  (as  they  «cr* 
W  (in  p.  B3e  of  S.  C)  it  «ai  lald,  wh«n  land  Ihoflfhl  to  bal.  the  aet  lit  dmit  cmdUiMatAiit 
*m»  gimn  (Man  the  aMtute  ib  Joait.)  to  a  wt>>  made.  (Ibid.  p.  M2, 845). 
MM  ud  ^  hein  or  tM  Iwdr.  tbia  WHi  ■  lb*        (IT)  Wfanv  the  yrmm  to  ^bMB  ■  omA 
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]ug,  esiaf^^  was  supposed  to  become  abaolute,  hy  the  _peTrormance  j)[,^2 
.  condition;  at Teast,  for  ihtae  three  pHryoees  :fl.  To  enable  the_ tenant  W 
'''/  ^liene  ilie  land,  and  thereby  to  bar  not  only  his  own  Issue,  but  also  uie 
/    dorior^u/  his  JDteresl  injlte,  wxeffiipB  (ff).     2.  To_subject  him  to  forfeit  it 
1     for  treason  ;  whu^,  he  could  not  do,  till  issue  bprni  {9n£er  than  forhisown 
\   liTe,;  lest  thereby  iKe  iiiheritapce  of  tKeii^Sue,.aiuL  iQ^ef^ion  of  the  donor, 
\  inight  baVfi-ljeen  ^efeaied (A).     3.  To  empower  hira^W^9j^ge  the  land 
;  with  te.nu,  commons,  and  certain,  other  jimum^rancest-M-.^  tol)ind~  hT« 
issue  j[!}./  And  thia  was  tbougVt  the  mcve  reasonable,  because,  by  tE* 
birth  of  issue,  the  possibility  o?  the  donor's  reversion  wan  rAidered  more 
distant  and  precarious  :  and  hU  interest  seenu  to  have  i>een  the  only  odo 
which  the  taw,  as  it  ihen  stood,  whs  soticitous  to  protect ;  without  much 
reguid  to  the  right  of  succession  intended  to  be  vested  in  the  issue.  ( Haxr 
ever,  if  the  tenant  did  not  in  fact  alieae  the  lan^,  the  cour3ej)f  deic^^^jup 
not  altered  by  thia  peiformanceof  the  condition  ;  for  IT  the  issue  had  after- 
wards  dicH,  and   Ineii   the  tenant,  or  original  grantee,  had   died,  without 
maldng  &ay  alienation  ;  t^e  land,  hy  the  terms  of  the  doqiatlon,  coiilcT^e- 
.  scend  to  none  but  the  heirs  oJ'Hi  hodg,  and  therefore,  in  deTaull  of  theio, 
must  have  reverted  to  the  donor.     For  wTiich  reason,  in  orJerjo  aubjeil 
'h^JXtt^..l<^-tliQ  41<^ipi'y  course  of  desceni,  the  donees  of  these  condition^ 
fee-simples  took  care  to  aliene  as  soon  as  thev  had  (> e rfor me JlKe~con di tiba 
b^  having  issue  ;  and  afterwards  repurch.iseu  the  landst  which  gave  them 
i  fee-simple  absolute,  that  v^oujd  descend  to  the  heirs. general,  accordihg 
loHie  course  of  the  common  law.  f  And  thus  stood  the  old  law  with  re- 
gard  to  cTtnditiona]  fees  ;  whicli  things,  says  sir  Edward  Coke  (i),  though 
they  seem  ancient,  are  yet  necessaiy  to  be  koowo  ;  as  well  for  the  de- 
claring how  the  common  law  stood  in  such  cases,  as  for  the  sake  of  aii- 
Duities,  and  such  like  inheritances,  as  are  not  within  the  statutes  of  entail, 

and  therefore  remain  as  at  the  common  law. 
[•l  12]  *The  inconveniences  which  aUended  theae  limited  and  fettered 
inheritances,  were  probably  what  induced  the  judges  to  give  way 
to  this  subtle  finesse  of  construction  (for  such  it  undoubtedly  was),  in  order 
lo  shorten  the  duration  of  these  conditional  estates.  But,  on  the  other  hand, 
the^  nobility,  who  were  willing  to  perpetuate  their  posseasionn  in  their  own 
families,  to  put  a  atop  io  this  practice,  procured  the  statute  of  Westminster 
ihe  second  (/)  (commonly  called  the  statute  de  donis  condiiionalihiis)  io  be 
made  ;  which  paid  a  greater  renrd  to  the  private  will  and  intentions  of 
the  donor,  than  to  the  propriety  of  snch  intentions,  or  any  public  considem- 
tiona  whatsoever.  1  This  statute  revived  in  some  sort  th^  ancient  feodst 
r^Btrainta  which  were  origmally  laid  oa  alienations,  by  enacting,  ~tlu>t 
fioni  theDceforth  the  will  t^  the  donor  be  observed )  and  that  the  tenr- 
inentB  so  given  {Ui  a  man  and  the  heirs  of  hi  a  body)  should  at  alt  event" 
go  to  the  issue,  if  ^jere  were  any;  or,  if  none,  shoiddj^vert  to  th" 
abnor.  <  ' '' 


ig)  Co.  MK.  It. 
(1)  Co.  UtI.  Mi. 


Co.  MK.I«.    llMtin. 


tioul  fn  wu  liinil«d  bad  iuoe,  and  tabnd  uMiob.  (Nim'ft  iwc,7  Rbil  IM.  Watiamr 
it  to  deccend  to  lucb  inuc.  Ihey  miglil  iliea  BtrUtg,  Plowd.  MT)..  Thia  authorily  MpBattB 
■t.  But,  iClhHT  (lid  not tlUn.thadaiiar would  'tha  ■tBUmanl  oTour  ■Dlbor.tonMinilu'etftti. 
■till  haw  been  entitled  to  hi*  rigtii  of  nf  attar  j  lower  down  in  tbc  page;  bol  il  hudlr  autb* 
br,  Iha  talaie  would  ban  anntiiiaed  lubjeet  riiec  the  UMrtion,  thM.  ifiai  iune,  tbt  NiaM 
•  iha  limitatioui  contaiiMd is  tba  ontiuldo-    Liceuoa  i*M^  nnamiitiaul. 
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or  7m»Q».  » 

<f  U«Mdie jjaaiKMclioB  of  .tbu  set  p£,ji&iUwuaU  Uke  juiees  deleiniinwl 
riwMfce  donoe  had  09  longfti  uaw^ttional  re«-«me^j  kWr.  became  .ttoh 
bjt«  iBcTw  ffis;<ian  diyjos»i.  tip  iantaiti  in£^myjta_bf>m  i. .bW.tJiey.di- 
ti^CJ^B-fiSIAIB^iiUalw  jtBruvJesKJjjc.  in  the  ifonee  a  new  kind  of  pirtl- 
eabt  Wate,  wjiitlt  tl(ej  ilcDftqiiniLietl.  g^f.-t^^nO  •  ■■"^  Invesiilig  injbo 
diwwihe  ukimts  fee-aim}^  of  the  land,  «»p«t]tu>f^1Tie  lailiire  of  isaue  i 
wHJcITeiiiw cl a n t "fa ihie"  .is.  \vHat  ve  now.  caU'^j  jfivar.sibn  (n).     And  hence 

*MJuta  oT  Weatminster  the  sccopd.J 

tiftving  ilius  shewn  iJie  or^nal  of  ertatev-tail,  I  now  proceed 
tD  coaudBrf  lohat  iJu^sinay,  or    m^y.  not,  b^ ^entailed  'under    {'113] 

t^)te:  M>d  thja.K''"  i^dvfg^  r'?!i'i.tj;J.''.^f"'in'¥  tft.CP.Q'i^rehend  p|l  sowrerf 
hersditsments  whjijfiQ£i«f ;  qoil  alio  ull  utcorpor«aI  tiered iuuiuiitB  whicn 
»v(>tir"ol  the  reart3f^lliat-.i*t  w^i'^T'  issue  but  (if  corpgr^^I  ?BW3«.P''  .whicli 
cancel n,  of  are  annexed  to,  or  may  Ike'sxercised  wiihin  ihe  same;  .9a,. 
FeiUB,'|irofere,  comiDoiM.anj  the  like-'  AUb  oSiocB  aod  tlignttles,  which 
.  aoBoera  lands.  ur,Aft£fi.rela;^«n  to  .^jl^  auI  certain  places,  may  be  entail- 
e^Jj)J.IJiSjii8te.£er80B»l  cTmltelfi,  which  aavour  not  at  ill  or  i]ig  realty, 
^gnnot  W  eWailed.  Neither  ^ean  an  office,  which  merBfy  ff^utes  10  sii^ 
pfFMHa)  .c>t|>UeUi..n(7  Bn,«aiMaigr,  wbitb  cbug^f  Poly jhc- perwia, .aua 
lyat  ihejatids.of  ibe  grantor.  Butjajiips^  last,  if  j;ranied  to  a  man  and 
1kGiaj>£.his  boSf^  the  gcuitee  dsth  atiUafuQ^AODdUioiiftLuLcfimis^l 


i^  lkGiaj>£h 

■  .w,M.h«fsie  ■/  -  •  ■      - 

le  heir  or  reversioner  [^r)  (17),  (16].  1  An  estate  10  s  nan  and  faia  heira  for 


Isw.^  bef<j;e  tl)«  statute  ;l«nd  by  hiaalienaiioQ  (afiet  issue  born)  may  bar 


M  The  emnahnfrt~iml,  n/udm  ((OeitlKH,     [Bpsln.    OhH.  UI.) 
WMHrrowed-Troni  the  Icoiliiu {Sm  Cng.l.  l.t.  -■    -  — 


lav  <■  K.  %) ;  •■ogni  whore  It  ilciiiAcd  w;  mi 
laM  or  trunciieJ  rnheriUnce.  Train  which 


M)  1  lut.  M 


'Srii  Wur'.lu  cut.  hotn  whidi  Ihi        [rj  Co.  l!i(t.l>,M 


French  uiltr  uid  ths  lullu 


D^ii.  II 


■  gmnlte  bu  itww. 


■  ^11  mmj  W  «  linilntion  bj  vn^ 
7  df  viie,  piovided  ihat  ia  iriihiii 
led  limiu,  unil  don  not  tend  !•  ■ 
Ab  uiRoi^  Boj  tie  cr*nl*d  M  » 

I  a[  nninni  orMcome  ilwolute.  in  ths  life  of  a  nirticu- 
Ibegtanror  linxed perwln.  (Tunttr  v.  Tum^,  I  Br.a& 
tt  Vtt.  IN.  8.  C.  AraU.  782.  £»<  «/  ;$:a/W  •■  Aub 
Iif,  2  Vei.  .Mir.  180).  An  .nnuily  gmnleil 
inj  pervnnv]     to  one,  mnd  rhe  hein  mile  of  hie  body,  beini 


I  (flc-coodiliond 


•  (mil  Ml  eioua^  withia  th 
■it  iW  nilee  BiulicBljIt  to  caoditionsl  feei  *i 
if  ihey  em  (ranted  or  do-  rommon  lav  alill  hold,  with  retpecl  lo  auiS 
■iaed  by  >uch  worde  aa  »wlJ  eonf  CT  an  ea-  a  grant.  (ATmT.  ew.  7'RFp.  lU). 
tate^aif  in  real  prapFrly,  the  gaaUK  or  it-  Tlie  ineUnce  of  an  annuity,  diarjing  n»re- 
▼isee  has  the  enlini  aud  abao4iHe  intejeal  \j  the  peraon  of  (he  cruilor,  aeemi  to  be  Iha 
wiihoui  hiiTing  raatw  1  and  aa  agiai  aa  nch  only  nne  in  *hii:h  a  fee  con^itlanal,  of  u  per 
■n  inieml  i>  voted  in  any  ana,  all  niibie-  lonal  ehailel,  lan  aow  ba  OEeateil.  Keiuiei 
qaent  limifalion?  of  conaeolience  beronn  null  leaaehirida,  nar  any  other  deacriptiona  of  Der 
•nd  Toid.  1  Km.  Vtt.  Hacg.  Co.  IJB.  20.  wnilpaBpniTlexBc^MKh  winnilieaaa  alue 
feame,    315.  3d  (d.     Roper  an    L«s>eiea,    aailtcan  betaiilad  aa  aaVnwke  them  tt>u 

(18)  An  annuity,  uhan  gnatod  wokvaarfa  •hrg'  muH  ao  to  penannl  tepresentniivca. 
^  lith*niant«.  ii  deaeandiMa.  It  nay  ha  iCmmtin  of  £>'■»)■  >.  Dvlu  of  NnxaiiU 
wwtied  in  fee  :  of  couiM  h  may  aa  a  qa»    Jg  Vaa.  e».     A'afcy  t,  Fmlv,  Wilm.  Notra, 

«wM,  fwit  ianM  wiiiiinthaaaSHta.t^^ne;  Mateg,  tkal  the  fery  mim  word*  nay  b* 
■DJ.  wnaeqiienily,  tl  hubeen  held,  there  am  difleniiuly  swelruad,  awl  i»*B  "ctj  diRe/anl 
b«  no  mmuiiider  limited  upon  each  a  grant :     afaMtiaah  ^MB  MiplwU  in  Xba  tuoe  inatia 
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anoifacr's.lire  cannot  be  enbdM  («) :  fortbwisMri^w>eM«t«o(u>lMnl> 

mnce  (as  wilfappear  bereafter),  and  tEerelbre  tiot  wjfthrtftE  staiuie'eCTi- 

nu^    TSeiXtiei  can  a  copyhold  estate  £^  enWJled  by  .virtue  S'ite  siaiuU; 

loi  that  would  leud  to  encroacb  upon.fLnd  restniif  lEe  will  prflie^ToniTTiS, 

by  tde  Mpecial  emstem  of  the  manor,  a  copyhold  may  be  liiniied  to  the  heii* 

•f  the  liody  (i)  ;  for  here  the  cnswm  a&certamq  and  iDter^eis  the  lonTl 

will. 

/       Next,  aa  to  the  leveral  specie*  of  BBtates-tail,  and  how  ifaey  are  respec- 

/    tively  created.      Estates-tail  are  either  general  or  spetial.     'Hit'gerFent  k 

■    where  laiida  and  te  n  e  in  entstirfi"  given  to  one,  and  the  heiri  of  kistoJfKi- 

'    ^tten :  whicB  is  called  taiT-gencral,  hec^ause,  how  often  soever  such  donee 

in  tail  be  married,  hialss'uft  ingeherat  by  all  and  every  such  marriage~M, 

in  auccesBive  onler,  capable  of  inberilln'g  the  eKAle-lm\,perjorTnarn^Wni(u) 

(19).     Tenant  in  tail  special  is  where  the  gift  is  resiraiiied  tfi  T^rta'HniiSn 

of  the  donee's  bodj',  and  does  not  go  lo  all  of  them  iit.j^"^'^* 

[•114]     AndtTiis   may  'happen   several  ways  (ic),      I   sfiall   instance  U 

oiny  one  ;   hb  where  lands  and  tenements  are  given  lo  a  man  and 

ibe  heirs  of  his  bodi/,  on  Mary  hie  note  wife  lo,  be  begotten :  here  no  Issue . 

can  inhenl,  but  such  special  issue  as  is  engenJeiea  between  lhem~tw6~; 

not  such  as  the  husband  may  have  by  another  wile  ;  and  thereTiire'iTii 

called  special  tail.     And  here  we  may  observer  that  the  wor3s  oiTTnSern- 

ance  (to  hini  and  his  heirs)  give  him  an  estate  in  fee  ;  but  they  being  faein 

to  be  by  him  begotten,  this  makes  it  a  fee-tail ;  and  the  person  being  also 

limited,  on  whom  such  heirs  shall  be  begotten  (viz.  Mary  hispreteni  tci/e), 

'  this  makes  it  a  fee-tail  special. 

/  Estates,  in  general  and  special  tail,  are  farther  diversified  by  the  dtstine 
/  lion  of  sexes  in  such  entails ;  Tot  both  of  them  may  either  be  in  tail  mab 
1  or  tail  ftmate.  As  if  lands  be  given  lo  a  man,  and  his  heirs  male  of  his 
ho3y  hcgotlen,  this  is  an  estatu  in  tail  male  general ;  but  if  to  a  man  and 
'die  heirs  femaU  of  his  body  on  his  present  viife  h.egoUen,  this  is  an  estata 
tul  female  special.  And,  in  case  of  an  entail  ;aale,  the  heirs  female  shall 
never  inherit,  not  any  derived  from  tbem  ;  nor,  e  ronverso,  the  heiremale, 
in  ca«e  of  a  gih  in  tail  female  (a)J  Thus,  if  the  donee  in  tail  male  Taih 
«  daughter,  who  dies  leaving  a  900,  such  grandeon,  in  diia  casn  cannot  in- 
herit the  estate-tail ;  for  he  cannot  deduce  his  descent  wholly  by  heirs 
male  (y).  And  as  the  heir  male  must  coni'ey  his  descent  wholly  by 
males,  so  must  the  heir  female  wholly  by  females.  And  therefore  if  a 
jnan  hath  two  eslatea-tail,  the  one  in  tail  male,  the  other  in  tail  female  ; 
and  he  hath  issue  a  daughter,  which  daughter  hath  issue  a  son ;  thia 
frandson  can  succeed  lo  neithef  of  the  estates  ;  for  he  cannot  convey  \a» 
descent  wholly  eithei  in  the  male  or  female  line  (*). 
(I)  tvan.tu.  I»  nM.tii,  ■. 


(■•nt,  lo  diUFsmit  deseiiptiimi  of  Dnpoftf,  a  ixman  la  t*ka  *■  pntebuen  ra  oamiDO, 

corened  by  diffenni  rtlci.    {Artiti.  Ct»  wilt  (its  nil  Mtato  to  bis  issue  in  lucnaiw 

■■«■;  I  p.  Wmi.  6GT.     KUn  >.   Eamn.    IS  order,  in  Ihe  ■Aaw  nuimi  ■■  if  Ths  auai* 

Tf*.    TT).    Thus,   th*    Hnw    wonlt    which  4wd  tncri  (inn  to  tlw  fnhet.    (Co.  Litu  SS 

mujd  nnlj  gin  aa  ciuto  uil  in  fmhold  b.)  ^.  if  lh*ie  bs  ■  Kniiilliiber,  filtwr  utd 

pmperlT,  will  eirry  iho  nbuDluia  iiUvraK  i*  aoii,  k  hA  lo  Ibi  {nndlither,  mnd  lo  hia  bain 

VnKhoiii.  Of  other  penoail  (iflipan}'.    ( Grtm  of  dia  oadj  of  hia  iob,  nil)  b*  an  eUM«  tail 

r.  5mm(,  19  Vfi.  73.     Cneitt  r.  At  VanJiM,  in  tba  gnadiMlKt      Ok.  Lin.  M.  b.     13  H 
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JjS  difr  wori  hnn  \%  necwary  to  create  a  fee,  bo  In  ftrther  limitation  w 
fhc  Btr^tncss^QTlfie  feodat  ilonuiun,  the  word  budi/,m  abtae  other  wdrda 
orprocreation,  are  necessary  to  make  it  a  fee-tail,  and  ascertain  U> 
wtiat  heiraln  parficular  •the  fee  is  limited.  If,  therefore,  either  [*115] 
thejsscdaBnMie  n&nCf;  iffC  *ordB  uf  f  rocreation  be  omiiled,  albeit 
*Ei;  others  are  inserted  in  the  gnuit,  this  wi)l  not  make  an  estate-tall,  .  A^, 
(TThe  ^ant  be  to  a  man  and  his  issue  of  his  body,  to  a  man  and  His  K«d, 
to  a.  man  antTlTs  children,  or  offspring;  all  these  are  onl]'  estates  for  life, 
ifiere  WantTflgthB-ffBf Ja'  of  inheritance,  hia-heira  (a).  So,"on  the  other 
Itand.ji  (jlirtS  it  ipan,  and  ^9  Ann -mah^W  finale,  la  an  estate  in  fie-sim- 
j^,  and  not  in , fee-tail :  for  there  are  no  words  16  ascertain  the  body  out 
of  wTiich  they  at^jm  igaue  {tf.  ~rridee3,  iii  last  wills'  and  testEunents,  #here- 
IP  ureater  indulgence  is  allowed,  an  estite-tkir  may  be  created  by  a  devise 
to  ajnan.iaS  lua  ieed,  oi  to  a  man  &Ad  his  heirs  mai* ;  or  by  other  trre- 
pilar  modes  of  ezpreasipn^f)  (20).  / 
There  is,  still  another  species  of  entai 

yet  st^ill  capable'  of  suhBiatln^  th  law ;  which  are  eatatea  liberc 
maritagiOyQX  frmJUBOttiog*-  These  are  defiBed(/f)  to  be,  where  tenements 
^e  giywi  l^  one  man  to  tmatherj  together  witH  a  wiffif  who  ia  the  daughi- 
ter  iir  cousin  of  the  (lonor.  »  hold  io  frank  marriage.  Now,  bj-  tuch  gift, 
feoDgh  nothing  hut  the  word  jTranAmama^e  is  expressed,  the  donees  shaJJ 
have  the  ienemenia  to  them,  and  the  heirs  of  their  two  bodiea  hegollen  ; 
tliat  IS,' the j^  are  ^n ants  in  special  tail.  For  this  one  word, /run A moma^e, 
dnSVJT^l  iermini  not'o  nly  create  an  inheritance,  lite  the  \torafrankalmoign 
bt'it  nk^wise  tii^ita  thai  inheritance  ;  siipplythgnot  only  words  of  descent, 
but  of  piroereMPBBlad.  JlSuch  doneea  in  frank  marriage  are  liable  to  nn 
wernce  liit  TeftRyV  for  a  rent  reserved  thereon  is  void,  until  the  fourth 
degree  of  consanguinity  be  past  between  the  issues  of  the  donor  and 
Jonee  («). 

j^  The  ineidentt  to  a  tenancy  in  tail,  under  the  statute  Westni.  2.  ue  pbief- 
(J  these  ifX~  1.  That  a  tenant  m  iwl"may  commit  waste  on  the  esiale- 
lailL.h;  felling  timber,  pulling  down  houses,  or  the  like,  without 
being  impoaifedj  or  called  to  account  for  "(be  same.  "2.  That  {"116] 
t^wife  of  the  tenant  in  tntl  shall  have  her  dowr,  or  thirds,  of 
the  eatate-tail.  H.  That  the  husband  of  a  female  tenant  in  tail  may  be 
tenant  hy'the"  citrtesy  of  the  estate-tail.  4.  That  an  estate-tail  may  be 
SorTfJ,  or  destroyed  by  a  fine,  tn'  a  comqion  recovery,  or  by  lineal  wat- 
ran^  descend.tig  with  assets  to  the  heir.  (  All  which  will  hereaA&r  be  ex- 
plained at  large. 

Thus  much  for  the  natare  of  estates-tail :  the  establishment  of  which 
family  law  (as  it  is  pri^erhr  stylBd  by  PigoU)  (g)  occasioned  infinite  difB- 
culties  and  disputes  (A).  Children  grew  disobedient  when  they  knew  they 
could  not  bo  aet  aside :  farmers  were  ousted  of  their  leases  made  by  te- 
naou  in  tail ;  for,  if  auch  leases  had  been  valid,  then  under  colour  of  long 
(eases  the  issue  might  have  been  virtually  disinherited  ;  creditors  were 
-lefrauded  of  their  debts ;  for,  if  a  tenant  in  tail  could  have  chaige<l  his 

(■)  CD.  LfU.  M.  (•)  lU.  t  10. 10. 

't)  utLtii.   Co.liu.fr  (/I  Co.UH.iH. 

(c)  Co.  Utt.  I,  K.  te)  Cwn.Keo<>v.L 

(A  Uu-tlT.  ji)  IKsp.llt. 

;30j  Or  tn  ■  nan  lod  M>  chiMrcn,  if  Iw  B1.  MTO  1  or  by  uir  ><'<"' "o^' *l>i^  ■)■>" 
Am  nn  ehtldm  it  ihs  tima  of  Ihe  derin  (■  ui  inlpmiDn  to  niinin  the  inbetiiiince  to  Am 
Ck  it.):  etteaaai  aui  hu  poMatilr  (I  U.    dcieenluilJ  of  Ih* dtrin*.    SMMl.pMI. 
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«fllate  w.th  thtir  jmyMMt,  be  migbt  aU*  hm*  ^•fcUBd  hii  Unw,  by  mm 
(■giftg  k  lipr  u  much  u  it  wu  worth :  iiHuinier*ble  iMent  «ouiu  wem 
produced  to  <ie^' «  purchuen  of  thft  landa  they  had  fkirly  bought ;  al 
Miiis  in  conaequeao*  of  which  oar  mciont  booln  am  AiU :  and  treswoas 
were  encownged  ;  u  oataiaa  tail  w«i«  aot  UaUe  lo  Jorfeiwre,  loag«r  that 
for  the  tenant's  life.  So  that  they  wsra  juatly  braoded,  as  the  aonrce  ml 
flaw  coDtentiona,  and  miachieJb  aaknown  lo  iha  conuaon  law  ;-and  almost 
universatly  o<msideied  aa  tha  otmsaoa  grievaace  of  tfaa  reahn  (t).  But  aa 
Um  DotHlity  were  alwaya  fond  of  this,  statute,  baeausa  il  preserred  their 
fsnily  estates  bov  forfeilur«,  then  wsa  little  hope  of  pr^niing  a  rapoal 
hy  the  legislature,  and  therefore,  by  the  coalrivanoa  af  an  active  and  p» 
litic  prince,  a  nedKid  was  devised  to  evade  iL 

About  tiro  hundred  years  interveDcd'tetween  (he  making  of  the  statu!* 
4b  dottu,  aud  the  application  of  comoiori  recoveaes'oto  thisinieitt,  in  ih* 
twelllh  ^ear  of  Edward  IV.  i  which  were  then  openly  declared 
[*117]  by  the  judgas  to  be  a  *sufGciaiit  bar  oT  aa  e(tat«4sil  {k).  For 
lAQUgh  the  cooiU  bad,  so  long  before  as  the  reign  af  Edward  111. 
vary  frequently  hinted  their  opiaion  that  s  bar  might  be  effected  tipfut  iheaa 
pnnciples  {I),  yet  it  was  never  carried  into  execution  ;  till  Edward  IV. 
obaerving  (m)  (in  the  disputea  between  the  houses  of  York  and  Lancaster) 
how  little  effect  attaindera  for  treaaon  had  on  faniiliea,  whoae  aelates  we^ 
protected  by  the  sanctuary  of  entails,  gave  his  countenance  to  this  pn^ 
ceeding,  and  auffered  Taltarum'a  case  to  be  brought  before  the  court  hi)  : 
wherein,  in  censequence  of  the  principles  then  laid  down,  il  was  in  enact 
determined,  that  a  common  recovery  suffered  by  tenant  in  tail  should  bo 
an  effectual  destruction  thereof.  What  common  recoveries  are:,  both  in 
their  nature  and  conaequeucea,  and  ivhy  they  are  allowed  to  be  a  bar  (o 
the  estate-tail,  must  be  reserved  to  a  subsequent  inquiry.  At  present  I 
.  shell  only  say,  that  they  are  fictitious  proceedings,  introduced  by  a  kind  of 
I  ftia/rausj  \o  elude  the  ststuls  (fa  Jt>m«,^which  was  fonud  so  tnlolerahly 
mischievous,  aud  which  yet  one  branch  of  the  legislature  woold  not  then 
consent  to  repeal :  and  that  these  recoveries,  however  clandestinely  intro- 
duced, are  now  become  by  long  use  and  acquiescence  a  moat  common  a»- 
aurance  of  lands  ;  and  are  looked  upon  sa  the  legal  mode  of  eonveyanea, 
by  which  teuAnt  in  tail  may  dispose  of  bis  lands  and  tenements  :  so  that 
no  court  will  suffer  tbem  to  be  shaken  or  reflncted  on,  and  even  acts  of 
parliament  (e)  have  by  a  sidewind  countenanced  and  eatablisbed  them. 

This  expedient  having  greatly  abridged  estates-tail  with  regard  to  their 
duration,  othera  were  sooo  invented  to  strip  tliem  of  other  privileges.  The 
next  that  was  attacked  was  their  freedom  ftom  forfeitures  for  treason. 
For,  notwithstanding  the  large  advances  made  by  recoveries,  in  the  cob»> 
paas  of  about  threescore  years,  towards  unfettering  these  inheritances, 
and  thereby  subjecting  the  lands  to  forfeiture,  the  rapacious  juince 
{*!  16]  then  reigning,  Snding  them  frequently  'resettled  in  a  similar  man- 
ner to  suit  tne  convenience  of  faradles,  had  address  enoueh  t» 
fROcure  a  statute  {p],  whereby  all  estates  of  inheritance  (under  whiclt 
general  words  estatea-tail  were  covertly  included)  are  declared  to  be  for- 
feited to  the  king  upon  any  conviction  of  hi^  treason. 

HI  Cn.  Lltt.  IS.    M(Bt,19S.    ISItap.M  >afai,  IS.  m.  Mfa.M.  

MIIRop.lSl.    illni.40.  !•)  llUcn.  VII.  e.SO.    TBm.n)I.«4.    M* 

HI  M  R«.  ST,  n.  MHen.VlH.c.  W.    HWs.*.  S  4*aaB«.«  IS 

M  nfou.  a  i«  aw.  u.  c  »       ^ 

A^VwInk.    IlEd.  IT.  It.  I«.    Ftub.  Jtr.        (■!  Mflan.  Vin.  cU 
«{i|hHT«n.    SO  Bn>..Ur.«U.iD.  HI.WM.* 
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The  next  attack  which  they  lufTared  in  order  of  time,  was  bjr  the  ita- 
tote  32  Hen.  VIII. c.  28.  whereby  certain  leaaes  made  by  tenants  in  tail, 
which  do  not  tend  to  the  prejudice  of  the  issue,  were  allowed  to  be  gooA 
in  law,  and  to  bind  the  issue  in  tail.  But  they  received  a  more  violent  blo», 
in  the  same  session  of  parliament,  by  the  construction  put  upon  the  ata- 
tnl«  of  fines  (f),  by  ti»  auiate  33  Hen.  Vtll.  e-  84.  wkick  declares  a  fine 
duly  levied  by  tenant  in  tail  to  be  a  complete  bar  to  him  and  his  heirs, 
and  sll  oUier  persoas  cUimiDg  under  soch  entail.  Tbis  wds  evidently 
agneable  tstfae  intention  of  Heufy  Vll.  whose  policy  b  was  (befor«  oen^ 
«ton  lecoTvrieB  had  obtaiiwd  limii  full  strsiwth  and  authority)  to  lay  llie 
loadasi^n  an  possible  to  the  alieoation  of  landed  property,  in  order  la 
weaken  tlie  overgrown  power  of  bia  nobles.  But  aa  thqr,  fraoi  the  oppo- 
site reason!,  were  not  easily  brought  t»  c«na»t  to  such  a  proviioos,  it  was 
thsrefore  couched,  in  his  act,  under  covert  asd  obscure  axprcesions.  An4 
the  judges,  though  willing  to  conatnie  that  statute  aa  favoorahly  aa  possi- 
ble for  the  defeatiag  »f  ealailed  estates,  y«t  hesitated  al  giving  fines  so  ex- 
benaive  a  power  by  loere  implication,  when  the  alatute  dt  dints  had  ex- 
presaly  declared,  that  they  would  m'  be  a  bar  to  eauies-tail.  But  the 
•tatute  of  Hen.  VIII.,  when  the  doctrine  oi  alienation  was  bettar  received, 
and  the  will  of  the  prince  more  implicitly  obeyed  than  before,  avowed  and 
•slablish«d  that  intwttion.  Yet,  in  ordur  to  preserve  the  properly  of  ths 
crown  from  any  danger  of  infringe mcnt,  all  estates-tail  creued  by  ihn 
crown  and  of  which  the  crown  has  ibe  revernioii,  ai«  excepted  out  «l 
this  statute.  And  the  sane  was  done  with  kegoid  to  comnion  reoeveriea, 
by  the  statute  34  ib  35  Hen.  VI 11.  c.  20.  which  enacts,  that  no  feigned 
recovery  had  against  tenants  in  tail,  where  the  estate  was  crealnd 
by  the  'crown  (r),  and  the  renaimlar  or  revenion  oontinuea  still  [*]  19] 
in  the  crown,  shaU  beof  aiw"foroe  and  effect.     Which  is  sllow- 

>    ing,  indirecUy  and  collaterally,  their  full  force  and  effect  with  reapMt  to  or- 
dinkry  estates-tail,  where  tba  royal  fVerogati**  is  not  coBceraed. 

Lastly,  t^  a  statute  of  ths  suceeediag  year  (x),  all  estat«a-tail  are  ren- 
dered liable  lo  be  charged  for  payment  of  debu  due  to  the  king  by  reeoid 
or  special  contrsct ;  oa  sines,  by  the  bankrupt  laws  (()t  diey  are  also  sub- 
iected  to  be  aoii  for  the  debts  contracted  by  a  bankrupt  (21).  And,  by 
•ib»  coBstiuciion  put  <«  the  statute  43  EUi.  o.  4.  an  appointnaant  (d)  I^ 
tenant  in  tail  of  tiw  Unds  eniwled,  to  a  chahtsble  uae,  is  good  without 
iue  or  recorsry 
y*  Estates-tail,  oetng  thus  by  degree*  unfettered,  are  now  rednced  again 

(  le  almost  the  same  state,  even  b«(bre  iseue  bom,  as  oondittonal  fees  were 


ments.  by  fine,  by  recover)-,  or  by  certain  other  means  ;  and  thereby  lo 
defeat  the  interest  as  well  of  his  own  issue,  though  unborn,  as  also  of  tbo 
xeversioner,  except  in  the  case  of  the  crown '  aecoadly,  he  is  now  liable  to 
lijcfett  tbem  for  high  treason  :  and  lutty,  he  may  charge  them  with  rea- 
eonable  leases,  and  also  with  such  of  his  debts  as  are  due  to  the  crown  on 
epecialtiea,  or  have  been  contracted  with  hi*  feQow-subjects  in  a  course  of 
exten..ive  commerce  (22).  ^ 

If)  41tw.VII.  e.  u. 

vl  Co.  LKLm. 

.rt  IIH«i.VtH.e.WfW. 

(SI)  eOM.IV.a.lS.i.eS.  Jul^  ins.  >n*l  mmW  sad  Fcbntrr  ITM, 

-1>)  la  Niw-VnriL  an  ul  wu  ftftd  I2th     Mavsitiag  SU   sWiln  tiil  tba  b  ailJlSBMi 
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CHAPTER  VIII. 

OF  fUEEHOLDS.  NOT  OF  INHERITANCE  (1). 

f    Wi  ue  next  to  discoorae  or  auch  Mtatek  of  freehold,  u.ueJU!t^  in 
iieriuiice,  but  for  life  only.     And  of  these  eetstea  for  life,  »ome  nn^epm 
vantional,  OT  eJcpTeeal^  crested  by  ihe  set  of  the  psnlea ;  (hKcis  merely 
Ugai,  OT  created  by  construction  and  opentipn  of  tow  (a).     We  will  coo-, 
sidei  ihem  botti  in  iheir  order.  ^  - 

1.  Eatatee  for  life,  expr awty  CTeated  by  deed  or  grmt  [which  alone  are 
properly  conventional),  are  where  a  lease  is  niade  ollands  or  ■^tWKnU.to 
a  malt,  to  Kold  for  tbe  term  of  his  own  life,  or  for  that  of  any  oih«rpersoii, 
or  for  more  lives  than  one  :  is  any  of  whitrh  cases  he  ia  styled  tenant  for 
tifei  ■'■^ly  when  he  holds  the  estate  by  the  life  of  another,  He| 'i8_y3uaUy 
called  tenant  ;er  auter  vie  [i]'.  Theae  e«taies  for  life  are,  like  inheritances, 
of  feodal'  nature  ;  and  were,  for  some  lime,  the  highest  eslats  that  any  man 
could  have  in  a  feud,  which  (as  we  have  before  seen)  [e)  was  not  in  its  ori- 
ginal hereditary.  They  are  given  or  conferred  by  the  some  feodal  rigbts 
and  solernnities,  the  aatne  investiture  or  livery  of  seiain,  as  fees  themaelTes 
fcre  ;  and  they  are  held  by  feahy,  if  demanded,  and  such  conventional 
rents  and  aervices  aa  the  Md  or  leesor,  and  his  tenant  or  lessee,  bars 

agreed  on. 
[*131]  *Estties  for  life  maybe  created,  not  only  t^  the  erpreaswords 
before  mentioned,  but  also  by  a  general  grant,  without4eBning  ot 
limiting  any  specific  estate.  Aa,  if  one  grants  to  A.  B.  the  manor  of  I^le, 
this  makes  bim  Icnant  for  life  (d).  For  though,  as  there  are  no  words 
of  inheritance  or  Jiars,  tnenuonad  in  the  grant,  it  cannot  be  construed .» 
be  a  fee,  it  shall  however  be  construed  to  be  aa  large  an  estate  aa  jfaa 
words  of  the  donation  win  bear,  and  therefore  anestaie  forlih.  Alsoaucli 
&  grant  at  large,  or  a  grant  for  a  term  of  Ufe  generally,  shall  he  construed 
B)  be  an  estate  for  the  life  of  the  granite  («) ;  in  case  tne  grantor  haih  au- 
thoritr  to  make  such  grant :  for  an  estate  for  a  man's  qwn  life  is  mwe 
beneficial  and  of  a  higher  nature  than  for  any  other  life  ;  and  ihe  role  of 
law  is,  that  all  grantp  are  to  be  taken  most  stron^y  against  the  gruit- 
:    Vt  if),  unless  in  the  case  of  the  king.  * 

.  Such  estates  for  life  will,  genendly  apoaking,  endore  ••  hmg  as  ibe  life 
I  for  which  they  are  graMed :  bat  there  are  aome  estates  for  Kfe,  which  mKf 
determine  upon  future  eoatingoneiea,  before  the  life,  for  which  they  wo 
i)  Wright.  IW.  Ii>  Co.  litt.  tt.  ^ 


ai  Utt.  t  M.  I  (*)  Cc,  Lilt. « 


(/)  itu.  u. 


1  R.  Bbaolule.  and  in  fea^inpli  aoaditional ,  pcr- 

u.  loi  toijip.iH.     I  na  iuT.ui«af  1830  hitp*  ike  ■utiuorv  atue  aboov   mrntio**! 

(I  ft.  S  722.)  hsTi  n  (inilar  prarisiiKi ;  with  ia>7  be  drrmrd  a  res-aimple  eanditkinal.     All 

Ihii  ciceiHion,  that  if  a  miuHidfr  nt /Hahall  finea  iindA;oRinu>D  morcriei  ara  abdiihcd. 

baliiniiaj  upM  an  aauta.uil,  it  (hall  be  rtiii  3  R.  S.  » 

aa  a  oantingenl  limitation  npon  ■  Sit,  aoil  (1)  ^n  in   ganml,  Bae.  Ab.   Ealatg  for 

(ball  T«M  in  poaaminn  m  th«  daalh  of  ttie  Life  and  OccDiane;;  dxn.  Dig.  Eaialr*,  E. 

B-M  Ukcr,  Bithaut  iaaua  liiing  u  Iba  lima  oT  d(  F. :  1  Cru.  Dig.  UL  and  indti,  til,  E^au 

iueh  drath.     So  thai  th*  onlr  uuia*  of  in-  lor  Lilt ;  1  Prut,  on  Cobt.  13.  M;  Favma  ' 

"  nr-Yoik  am  lb«  pseoliu  u-  Cob.  Ram.  indsa  til.  U&  Rtlat*. 
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OF  THINGS. 

f  ere&ted,  expires.  As,  it  an  estste  be  gnnted  to  a  wotnan  during 
'  widowliood,  01  to  a  man  until  he  be  promoted  to  a  benefice  ;  in  tbosc, 
aimilar  cases,' whenever  the  contingency  happena,  when  the  widow  i 
lies,  or  when  the  grantee  obtain?  a  benefice,  the  respectivB  estates  an 
aolutely  determined  and  gone  {g).  Yet  while  they  subsist,  they  are  i 
oaed  eHtales  Tut  life  i  because,  the  time  for  which  they  will  endure  b 
uncertain,  they  may  by  possibility  last  for  life,  if  the  contingencies  i 
which  tiiey  are  to  determine  do  not  sooner  happen.     And  i 


case  an  estate  be  granted  to  a  man  foe  his  life,  generally,  it  may  also  d 
mine  by  his  eivii  death  :  as  if  he  enters  into  a  monastery,  whereby  1 
dead  in  law  (A] :  for  which  reason  in  conveyances  the  grant  16  usi 
'made  "  for  the  term  of  a  man's  natural  lif&;"  which  can  only  detnri 
by  his  natural  death  (t)- 
z'      *Thp  ij^^^f^x  in  BQ  estate  for  life  are  principally  the  following;    [* 
'    which  aje^  applicable  uot  only  W  that  spBcien  of  tenants  for  liie, 
which  are  expressly  created  b^  deed ;  but  nlqp  to  those  which  are  ere 
by'teryinr  pperat  io  n  VJ  Kw. 
f  TlIEverj^  tenant  Jai.Ufejjtnkss  restrained  by  covenantor  agreen 
f  may  of  "common  right  take  upon  iTie  Ian  J  demisecf  to  him  reasonable 
vtTsl^ot _  totes ,{l).  "Tor  He  hath  a  right  to  the  fulf  enjoyment  niid  u: 
ffie  land^jji'j.all  itt-piofitB,  during  his  eatafe  thereia-     But  he  is  not 
mIffi3*T«Jul.down.^mbcrj_or  to  ijo  Qtbpr, waste  upoii  die j)cemisi-s  [m) 
the'  destruction  of  sucn  ihmgs  as  are  not  the  temporary  profits  of  the  I 
ment,  is  not  necessary  for  the  tenant's  complete  enjoyment  of  his  est 
5ut  tends  to  the  permanent  and  lasting  loss  of  the  person  entitled  to  th 
&riUnce(2).  ■   ■■       ■    . 

„  2.  Tenant  for  life,  or  bis  representatives (  shall  not  be,  prejudiced  by 
radden  Jeter  mi  nation  of  bis  gi^te,  because  ^uch  &  determination  is 
tuigent'and  uncertain  (n)  (3).     Therefore  if  a  tenant  for  his  own  life  i 


(3}  Scf  p.  3S3,  poit, 


9cf  p.  3S3,  poit,  in  what  cue*  the  te-        Wiib  rmpcct  ti 
>r  lite  mj  cat  rinwn  >iinl>er,  u  for  na-    menu.  Ion]  EllenI 


I,  &e.  and  commit  what  jii  law  343.  thai  Ibe  dntinelion  bMneen  llw  he 

i*  mIIm  vSEle.  .  deriuw  in  this  reipect.  ia  eapiicioun  er 

(3)  Aa  in  ernhlemenla  in  gmiriil,  whii  Ihef  lu  ihe   tiitator  himaeir,  the   atandinii 

■re.  and  who  ahall  hare  thi-m,  »•  Com.  Dig.  Ihongh  part  of  lh«  realty,  mhtiiia  fbr 

Bicna,  O.  1.  2;   Tin.  Ab.    Emblrmenta  and  paijMaea,  aa  a  chattel  intereM,  oliich  go 

Eleculnra.  U.  ;  Bat   Ah.  Eioeulora,  H.  3.  ;  hiarfealh  lo  bia  eionilora.aa  afsiflallhe 

Co.  Liu.  55.  a.  b. !  ToUpr'a  Law  of  Etwn-  thoivh,  aa  ttgain«i  the  eiecmora,  it  gr 

ton.  book  Z.  nh.  1,  &c.  1  3  Alk.  IS.'    Emiile-  tSe  deviiee  of  tbe  laarl,  who  i>  in  the 

mriiu  Hn  com,  peas,  hrana,  Mr«,  hemp,  flai,  of  Ihe  heir,  unleaa  olherwiie  direc'Eil. 

andannunl  roots,  aa  partnipi,ei<vcila.  andmr-  it  roiiiideJ  upon  a  presumed  inlentinn  i 

Dips,  i<I.  iliid:  and  ifa  ietnee  for  life  of  a  hop  deriaar  in  faTonr  of  the  deTiaee.     Bn 

pound  dies  in   August  liefore  aevetsniM  of  again  maybe  rebutted  by  words  whirh 

the  hops,  ibe  eieciito/shnll  hEvelhem.lhoiuh  an  imnnt  thai  the  elFculor  (hall  huTei 

on  sncirni  mots,  for  nil  iKrse  are  pmdnced  liy  doite  la  the   eieculor  of  all  Iho   trsi 

Sreat   tnannrancn  and    industry.     Cra.    Car.  iTiKt  on  the  fstm,  enlitlea  htm  to  the  i 

15.     Co.  Lit.  S5.  b.  note    I.    Toilet,  h.  2.  in  oppoaition  lo  the   dclaee   of  thn   e 

eh.  4.     BiU  all  other  rooit  and  Ireei  not  an-  0  Eiut,  OH.noiF  d.     B  East.  339.     Com 

naal.  and  fniiia  on  the  Ireea,  though  ripe,  and  Birni.  O.  2.     Erery  one  vhn  haa  an  i 

Eias  growing,  lhou«h   ready   lobe  cut  into  tain  ostale  orimiTMl,  if  hiseataledeten 

r,  SMcl  1lw<i;ti  improved  t«r  nature,  and  the  by  Ihe  iM  ef  Omt,  Mfn  aerertnce  r 

bhour  and  indiisliy  nf  the  occupier,  bylreach.  com.  shait  have  the  embletoenli,  or  th. 

iog.  or  sowing  hay  loeil.  are  not  emblempnts,  to  hifl  eiecuior  or   adminisiraior.     As. 

but  l>eloni( to tha  remsitidetman  orheir.  Cmn.  tenant  lor  life  *ovr  the  land,  and  die  I 

Di|  Biaos,  G,  1.    Toller,  b.  3.  ah,  4.  ■eTeranoa,  or  tananl  pur  aolat  rie  and  c 
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«  THE  RIGHTS 

I  the  .vn&i  atii  dies  befWe  h&rrest,  lis  execnton  AJiJa-yeSiA-OBiifne^ 

'  and  UflssmBximTn  tTie  lit  w,  that  actus  Dei  nemiaifacit  injurigni.  tThe  «• 
jiresentaiives,  therefore,  of  ibe  tenant  for  1i(e  shalf  have' the  embleraejiis  (a 
compeosale  for  the  labour  and  expense  of  tilling,  manuring,  and  eoiriftg 
ib«  Unds  ;    and  aJso  for  the  encoursgemeat  of  husbandry,  which  being  « 

Eublic  benefit,  tending  to  the  increase  and  plentv  of  proTiaians,  oogbt  W 
ate  the  ntmoal  aecurity  and  privilege  that  the  law  can  give  iL     wb«re- 
/  Fore  bj^the  feodaMaw,  if  a  tenant  for  lif?  died  bet Weofl.tjjg Jiggling  (rf 


/  Segtetnber  and  the  end  ofFetruary,  the  lord,  who  was  entitled  to. yie"rfr 

TMsfon,  was  also  entitled  io_the  jjrofiis  of  the  wholeyear;  bmB 

[■l23]    hTdigd'ttetWegn  the  beginning  of  March  and  the  eiiJ  "of  August, 

\  iHe'  hVirs  oF'the  tenant  recerv6d"lhe  WhoTe^oV     t^roni  Kehc^OW 

law  of  emSTeinetill  tfeCifi's  toliave  been  denve'iT,'lut  with  very  considers- 

I  ble  improvements.     So  it  js  alsOj  If  a  rnati.bs  tenant  for  the. life  of  agpiher, 

and  cestuy  (fiut  vie,  or  he  on  whose  life  the  land  is  Veld,  dies  alter  the  eafS 

:  s5wn,  the  tenant  per  outer  oie  shall  have  the  e'lAbTementa.  ■""TEe'.5ame"'w 

;  afso  the  rule,'if  a  life-estate  be  determined  by  the  act  of  law.     Therefero 

I    if  a  lease h«  made  to  husband  arid  wife'd^'ng  cotenuVe  (which  glrn 

them  a  determinable  estate  for  life),  and  the  husband  lows  the  land,  mkI 

afterwards  they  are  divorced  a  vinculo  fHettrimonii,  the  husband  shall  haiw 

the  emblements  in  this  esse ;  for  the  sentence  of  divorce  is  the  act  of 

law  {p).     But  if  %n  estate  for  life  be  determined  by  the  tenant's  ojiofi  <uf 

(as,  by  forfeTTure  for  Waste  committed  i  or,  if  a  tenant  during  widowhood 

thinks  proper'io  marry),  in  these,  and  similar  cases,  the  tenants,  hiinng 

thus  deWfii lined  th*  estate  by  their  own  acts,  shall  not  be  entitled'  fJTQIft 

the  ttmblerfietits  fjjf.     llta^GUiiie  of  emblements  extends.not  only  to  com 

sOw'nV'hltt  to  roots  planted,  or  other  annual  artificial  profit,  but  it  is  cHfier^ 

wise  brfnilt-trees,  grdJi4,VA<l  tKe'lik'e  ;'  which  are  not  planted  arinijalTy  at 

^6.  expense  and'laboiir  of  tbe  tiin&nt,  but  are  either  apejmsnent  or  haturd 

^ofit  of  the  earth  j[r).  j  Fbr  vh^U  a  man  plants  a  tree,  he  cannot  be  {TO- 

<■)  Ffud.  I,  *.  (.  n  (t)  c«.  un.  H. 

(r)  SRsp.iie.  .  (ri  Co. Lilt. n. n.  iKoa.Jor.TaB. 

tueVia,  dies.orteiiknt  forr*An  if  ht'ia  IcDf  tcnniiu*  his  wilJ.tha  Ihhh   aliiU  ban  Itn 

va.  oi  ikt  Uuc*  or  teiMDt  for  lils,  or  if  ■  aalilfiuoDC,     Co.  Liu.  iS. 
l»iir  n  iltipily  U  will,  die,  or  ir  lenani  )nr  ■(■         But  if  ■  penon  have  a  errUn  iMwat,  aaJ  ' 

tuU  mecchint,  Aut.  now,  and  be  wtistlBd  by  \  JtaaiM  tti  drtrnMutin  a/  it.  tig  shall  not  k*t« 

'    '    '  tho  eoiblerainu  Ktihe  and  of  hta  iBnn,  unlni 


U.  b.  Cnm.  big.  BI«»,  G.  2.    How-    he  eui  iiuUiih  •  right  U>  wi 

uH  of  lenant  for  life   ii  Iwund  lo    w  Knnctimei  eitni  1^  cuilomor  loral  twua, 

:e  of  tha  lime  of  the  doalb.  and  if,    u  if  Imhc  for  fears  low  hii  luid,  aiul  befon 


I,  he  itfignenfa  uw  ooro,  the  cnm  ba  •rrenrd  hU  larni  enda,  the  Ip 

■K.  »  ii»  cuuiiri,  lo  it.     Bro.  Ah.  NMica,  pi.  or  be  in  faveraion.  ihall   hava  the  mm.  uu. 

U.     Via.  Ab.  NoiiM,  A,  2.  pi.  S.  Litl.  5S  ;  ami  if  ia  oatgoing  teiiani  anvi  ooiB 

It  haa  been  haM,  thai  If  ■  defile  be  to  A.  even  andera  twni  Gila  nippoaition  that  he  is 

Ibr  life,  renuindFr  lo  B.,  and  before  leveranca  entitlad  to  an  awa}  goipg  ciop,  vhrn  he  ii 

A.  die  I,  B.  ahull  hara  them.    Cro.  Elii.  SI.  Dot  u,  and  aftar  the  eipiration  of  hia  tcnaoc* 

Wia.  SI.     Ooilb.  IjS ;  and  tbar  if  ■  dariH  cut  and  urrj   nwa;   the  eoni,  the  Isndloid 

lie  to  A.  for  life,  who  din  before  acTenniRe,  maj  tuppon  tiorar  l<«  ilie  aanie.     1  Priea 

ha  in  teiaraion  aluill  tiaie  them,  Cro.  Elii.  Ben.  53. 

■1  :  liut  ibe  cnntmrj  ii  eatablished.  and  thai        So  if  a  person  delarminea  hia  ailate  hf  bk 

the  aiecutor  of  the  tenant  far  life  ihalt  hava  awn  am,  ba  ihall  not  ban  e(nb:imenit.  ai  ii 

lliem.  it  beini  Ibr  Ibe  bene&t  of  the  kin^daoii  Insiee  at  will  aow  and  nfterwsnb  delrrmiDW 

which  ii  inieretiaii  in  die  continual  praduoa  the  will  before  aanranna.    Co.  Liu    U,  t> 

of  earn,  and  will  not  luffer  tbamlsgo  to  Lha  &  Co.  116.    "Cro.  Elii.  161.     So  if  a    eaula 

fCHUiader  man.    3  Atk.  16.  dalermine  by  forfeitun  for  BanditiO     <f<n> 

[f  Ibe  particular  eaiMa  deteimina  bjr  the  Ckh  Litt.  99.  b.     t  Kcdl.  1M.Laa.at      Cw 

•A  rf  w»(W,  aa  if  lesaea  at  will  aow  lha  Dif.  Biana,  O.  3. 
iud,  and  bafare  the  aarerance  the  Ia)toi  da- 
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OF  mmofl.  w 

tamti  lo  i^aiil  H  in  coMcmplMsn  of  ko^  pr«3«nl  proAt ;  bM  mtrtfy  with 
■  nrospect  of  its  being;  nMtvl  to  himself  in  ftimre,  and  to  fiiiure  MrceeMlOfW 
tff  tcmiits.  The  adnnCsgea  «Im  of  emblemmla  are  particulufr  ewend- 
od  (o  the  parochial  clergy  bv  ttw  aUtuw  38  Hen.  VIII.  c.  II  (4).  Foi 
dU  peraonn,  who  are  pfesented  to  any  eccletiaatical  benefice,  or  lo  any  dvil 
dfice,  are  considered  a^  tenants  for  thsiT  own  lives,  nnless  A«  contniiy  b* 
nproMed  in  the  form  of  donation. 

"  3.  AJhiol incident  to  estates  for  Kfe  relates  tothennder-tenBnts.ot  leff 
—SBi^  FoLiheyJiaye  "tTie  same,  nay  greater  indulgences  ihan  the  leasors,  ■ 
An  original  tgrniitji  fpf  l'[«~  Tlfie  same  ;  for  the  law  at  estorers 
and  emblemenia  *with  regardfo  the  letiant  for  Kfe,  is  also  law  t'^^^J 
with  regard  to  hia  under-tenant,  ■who  represents  him  and  slaiich 
JA  hia  "placa.fi) ;  and  greater ;  for  in*  those  cases  where  ten:int  (or  life  shall 
aoi  ha.*e  the  emblements,  t>ecause  die  estate  determines  by  his  own  act,  the 
MeegtitmsMtTnot  reach liTs  lessee,  who  is  a  third  person.  As  inlh'e'cH'H 
af  a  woni"an~wTib  holds  durante  vtdiiitalt ;  her  taking  husband  IS  her  own 
'  Btt,  and  therefore  deptives  her  of  the  emblements  ;  hot  if  she  lessvs  het 
, estate  to  an  tmder-tenant,  who  sows  the  land,  and  she  (hen  marries,  thia 
her  act  ahail  not  deprive  the  tenant  of  his  emblements,  who  ia  a  «iran|r«>r, 
snd  could  not  prerent  her  (t)-)  '^he  lessees  of  tenants  for  life  had  also  at 
the  common  taw  another  most  unreasonable  advamage  ;  for  at  the  death 
of  their  lessors,  the  tenants  for  life,  these  under-tenants  miehl  if  they  plead- 
ed quit  the  premises,  and  pay  no  rent  to  any  body  for  the  occupation  of 
Ae  land  since  the  last  qdartor-day,  or  Other  day  assigned  for  payment  of 
lent  (ill.  To  remedy  which  it  Is  now  enacted  (v),  thai  the  executors  or 
tdminiatrators  of  tenant  for  life,  on  whose  death  any  leaae  determined, 
Akil  recover  of  the  lessee  a  rateable  proportion  of  rent  from  the  last  day  of 
payment  to  the  death  of  such  lessor  (5). 

M  Ck  LIH.  M.  .  W  10  RMk.  w. 

(q  Cm.  EUl  «l.    lBaU.jlbr.nT.  M  >tit.  It  Cm.  a  c.  11^  1 11 


mrh  bf  wiM, 


(4)  Thit  Mitute  enablck  u  incumbeni  to  Swinit.  SIT.  anJ  the  1unt«d  note  ot  lbs  »- 
* '  •-,  wiM,  itM  »rn  and  p*i»  frowlni  poitM,  Iffl.     It  ■hum  tint  tin  neeaton  ol 

und  Hid  aD«n  M  leointa  in  tail,  whokid  nada  Iraaaa  tsiiI,  m 

^ .. _._.     ^noD  wbo  naitfnl  Bcainaf  (ha  rnnaindfrmani  and  diea  wifKoui 

Ilia  tiTing  iimM  (ntiiled  TO  embleoiania.     Sol-  luur,  *t*   wrthia  iha  equiiy  of  ihe  itniuts 

Varv.  Balw*r.SB.bA.1TeL  Ami  J.  198.     S  Bro.  U.  0   631.     S,V*a.  «W 

(5)  Al  coniDon  law,  if  unanl  in  faa  die  af-  Al  all  enaU.  if  tha  niinnindcrman  hu  rKair- 
lar  aonaet  and  btinn  nklniikt  of  tkt  haL  day  cd  iha  iihol*  rent,  it  ipemi  atrulad  ha  akaS 
vhenllia  nnt  )>cenina>  due,  itahall  ^taOn  aeeouni  in  rifattytBthennBtttotolliirlfnBlt 
heir,  and  not  Id  the  eiKuuv,  tor  tha  rani  it  in  tail,  id.  ibid. ;  and  nhich  dnr.trin*  arema  to 
■M  due  till  the  Uat  inataat  of  Uu  da;.  1  appt^  lo  the  •uccsaaar  of  a  pmnm  who  hu  ■•• 
Saiind.  3BT.  id.  oote  17.     2  Madd.  SS8.  catrad  a  eompoaitian  for  lithe  iniutiT  acciuina 

WhrrethemiKhierracilediniheaetDfiU  in  Ibe  ilfeiinie  of  the  deeea^  incumhem.    1 

Oca.  II.  e.  19,  don  i»l  applr.  and  th«  laau  Vea.  J.  308.     10  E»t.  331.     tl  ii  laH  down 

dneiniit  dsumiine  an  Ihe  death  jf  the  tenarii  ia  10  Co.  I!S.  and  Chriaiian'a  edition. thai  lliia 

'a  laitaing  whoboldi  for  hii  o>n  life,  and  that  thcirora 

nlloailvh  It  aeema  iflcnant  par  aitleriie  leanea,  and  Iha 

imoB  due,  cnataT  que  Tte  dies,  the   JBHpe  ia  not  com- 

'",  ppllablo  In  pay  BB)i  rent  frnm  Ih*  1a«l  * 


tbertlWm  if  *  txnam 

:  for  hfc,  < 

■nwrr.  ami  diea  bofora  ihe  rent 

81.)  and  w 

aHaoriheienantfar 

life  arc  not! 

aropnnian  of  the  acciuinj  rani. 

Biae  of  the  tenant  h,  life  ia  « 

,     Mymeni  be&ire  the  deaih  of  ceHiiy  we  "ie. 

,     tn3Taunt.33l.  Miinalield,  C  1.  einrrura  his 

douli«*.  see  2  Saund.  aSS.  D. ;  anj  ii  ihould 


.  n  that  tlie  enae  it  Hilhin  ll-a  aei.     8e* 

-    1   P.  Woit.  otiiet  raaei  as  to  apponionment.  t  I-.  Wms 

leaae  or  de-  302.  3  Alk.  S60.&B3.  2  Vea.  6T2.  Amh.  198.379 

..._  ._   .o>  within  iha  2  B'O.  MO.  3  Bro.  B9.  ap.  .Wim.WJ.  ThCfS 

nae  of  appoiBtibsal  niidar  llM  slatuta.       1  pTMal;  jiraTidsd  for,  I  Swuiat.  349.  in  Dolf ■ 
Vol.  I 
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/"  II  TLe  next  e«Ul«  for  lire  ia.oT  the  lenl  kibj^as  oonmditdnguubed 
[  from  uiMiveiitktial  i  vix.  fhatof  Mnant  in  toiT^tCJiSf'ii^'yy.^^lJf''^*^'*"^ 
This  happens  where  one  is  tenant  in  special  tail;  and  a  person',  Trbni  whoM 
bofy  The  leaue  waa  to  spring,  dies  witht^  i>)iU9.i.StFH.iyi.''S^^^t  issue^^be- 
cSfP£s.  eti^i:  in  ,e^^hpi:  .o/,  these  cues  ij^e  aurvi  v  ing  i^jipj^  \\  !lf  fftfylTll 
h_ecoaiesi^4Dt.iniail  after  possibility  of  issue  exiinc.t.  A_3^vhere  one  haaia 
estate  to  hiQ}  and  his  heirs  on  the  body  of  his  prtta^nt  wife  to'Ee' Begotten. 
uid  the.  wife  dies  withoiU,issiis  (w) :  in  this  case  the  man  has  an  estate-uUf 
•  which  cannot  possibly  descend  to  anyone;  and  therefore  thy  faimiitol 
ise  of  this  long  periphrasis,  as  a^solui^lv  sacesaaiy  to  give  .^nftclssiiiaiei<& 
of  Ilia  estateJFor  if  il  had  calledhim  barely  itnant  in  fee-tail  spraat^ 
[*1S5]  that  'would  not  have  distinguished  him  from  others  i  and  besides, 
be  has  no  longer  an  estate  of  inheritance  or  fee  (x),  for  be  can  hav« 
no  heirs  capable  of  taking  per  farmam  doni.  Had  it  called  hioi  tenant  m 
tail  witkovt  issue,  this  had  only  related  lo  the  present  fact,  and  would  not 
have  ex^uded  the  possibility  of  future  issue.  Had  he  been  styled  ttnamt 
in  tail  vrithout  possibility  afissHt,  ibis  would  exclude  time  past  as  well  as  - 
present,  and  he  might  under  this  description  never  have  had  any  possibili- 
tv  of  issue.  No  definition  thcrefoTe  could  so  exactly  msJ-k  niro  out,  m 
this  of  tetmm  in  tail  after  possibility  of  issue  extinct,  winch  (with  a  precision 
peculiar  to  our  own  law]  not  only  cakes  in  the  possibility  of  issue  in  tail, 
which  he  once  had,  but  also  states  that  thia  possibihty  ia  now  extinguish* 
ed  and  gone. 
f  This  estate  must  be  created  by  the  act  of  God,  that  isj^  by,  the  death  of 
[  that  persoti  out  of  whose  body  the  issue  was  to.spiing  ;  lor  noliimtatioD, 
GOhveysTice,  or  other  hiiltian  act  can  make  it./  For,  if  land  be  given  to^'ii 
man  and  his  wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  ars 
divorced  a  cinculo  matrimonii,  they  shall  neither  of  them  have  this  esiate^ 
but  be  barely  tenants  for  life,  notwithstanding  the  iiihcriiance  once  vested 
inthem(y).(  A  posaibilitjr  of  issue  is  always  supposed  to  eatistf  jip  law, 
unless  eitiinguisEed  by  ihe  death  of  the  parties  ;  even  tliougb  the  doneM 
be  each  of  them  an  hundred  years  old  (*).  j 

/     This  estate  is  of  an  amphibious  nature,  partaking  .partly  of  an  estai»- 

(  tail,  and  parlly  dnrn  estate  for  Tife.     Tlie  tenant'  is,  in  tiiit^  p.nly  tenant 

fbr  life,  but'wiih  many  of  the  privileges  of  a  tenant  in  tail  ins  nol  to  ba 

punishable  for  waste,  &c.  (a)  (6)  ^or,  he  is  tenant  in  tail,  with  xmnj^ 

(■I  IMl.  R■^.  184.     II  K*|i.  M. 
(f)  Co  uu. ». 

bat  if  ibcir  ha*  be«n  juAgmrnX  on  hi  ananilj  e.  It ;  but.  in  UtrMautn''  »ur.  (4  R«|i.  OL 

boor)  luncliii)!  »  ■  Kiiu'lCy  br  futnie  pny  C.J.  Wnj  U  ioporte.1  lo  hate  muJ,  lhu.*t 

tnentii  Cna  annuity,  Ihe  can  it  will  fin*  pUin-  tlwuih  lenanl  in  Tnil  after  po-iihiliiy.  lie.  can- 

nit  Itare  to  inkc  out  necuiion  for  a  pitiiKir-  Dnl  b«  puninhH  in  Knalo  for  culling  dovB 

tionof  iquinRr,  up  n>  iranico'adrnih,!  Rla.  uttM  upon  Ihe  land  tie  hulda  u  nur.h  leaaiM: 

R.  1017.     M  Voa.  J.  361:  >nd  in  ecgujiy  ihe  yet  he  oaunot  ha>a  ih«  alooluteinipmt  intli* 

nainte'itncc  of  an  infnnt  i«  BlwHya  iq>poriiDn-  inioa,  uid.  if  \\e  M'lls  lliem.  nannni  rriun  iIm 

ed.     III.  ibi  I.     1  Swnnit.  330.    There  ia  no  price.  ^  Thin  ttkhim  ii  ncxicrd  by  Mr.  tinr- 

WDUit  fnr  life ;  hiit  ther*  ia  of  intrreai  of  coumenimcrd  hy  nnnther  ditami  in  AUaHam 
nwriiagra,  u  ibat  in  prrprtunllT  aeeruioi.  t  t.  ZhU,  (2  ^rerln^n.33) :  Mr.  Chriwian,  lea. 
P.  Wina.  TG.  lS»nU.3i9.  in  DOUt.  Sea  in  hia  annolatian  upnn  Iha  uaaueof  iheleil. 
1  R.  S.  TIT,  eonaider*  it  a.  aettUd  law.  Ihat.  if  ■  tenan)  ia 
(6)  Soe  pBtl,  chapter  IB  of  thia  hook,  p.  tail  aller  poaiihiliiy.  &.C.,  euia  dnn-n  lrr<a, 
tS3.  A)l  aiiihoriiiea  agree,  Ihat  Mnant  in  tail  ihej  ih>  not  beeome  hin  pmprity.  Iv  t  hIU  ba- 
silar po»il>ihtf  of  i»ue  eilinct  ia  disnuntih-  long  lo  the  pany  »'ho  l.aa  Uie  finit  eataia  af 
aUa  6h  waal*  :  fDooUf  and  Sludeal.  DiaL  2,  iaheriunne.      in  i^puilioa   loirvtar  M  tkt 
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thereatrietioDaofaieiuntrorlifo;  »8  to  Torfeh  aid  tiaU«,  ii  he  alienei  h  i» 
fee-simple ^&}:)whereM  such  alienetiffo  b^  tenant  in  tail,  though  ToidftbL* 
by  the  issue,  i^  no  forfejiure  of  the  eetste  tp  the  reversioiier :  who 
la  dot  concerned  in  intsreel,  *liU  kII  poesibility  of  issue  be  extiocl.    ['126] 
But,  in  geaei^al,  the  law  looke  upon  this  estate  as  equifftleoL  to  wn 
estate  for  life  only ;  ^pd,  aa  such,  will  perniit  this  teiULUt  to  exchange  his 
estate  with  a  tenant  for  life,  which  exchange  can  only  be  made,  as  we  ahaU 
•ee  hereaTter,  of  eecales  that  are  equal  in  tbur  nature. 
y-  ..  Jll.  Tenant  by  the  curtesy  of  England  (7),  is  where  a  man  roariies  a 
^  wotntnjwaed  uf  an  estate  of  fiiltejitaoce,  that.ts,  flfjanfls  and  tenemep'-" 


doGttiiM  imputed  Id  C  J,  Wny,  ind  lEie  Mur  out  down,  Ihongh  thaj  nuy  Iw  dill  in  u  im 
ditium  in  AArsJiaK  T.  OiU,  il  wu  diiliacllr  proTinn  iiuta.  {SmyUa  i.  Sim)ie,2S*mn»i 
rOKlied  t>T  ibc  whols  court  of  KJrw'i  Bench,  2S2.  Bn/dga  '.  Sinint.  2  Swinnl.  152.  n. 
'"-■-  "-ooke,  DodiTridgr,  •nd  CtfinT.  Ci^n.]Kob'i  Rtp.TJ).     No  :«n     - 


r  of  Coke, 


life,  howefer,  of  uij  deKtipIion,  .llbon; 


inuJhL 

(1  RoHe'iRop.  18*.  &C.  llBep.B+),  ih«  ,  ....      

tenant  mUei  poBsibiUj;  hu  ihe  whole  prop? rtT  cut  down  titei  plsntfd  for  omKinent  or  abellel 

ID  ir«o>  wbich  be  either  caiiiea  u   lie  ont  h>  ■  muision-hatMe.  or  inplingi  not  /it  to  be 

doim,  or  whicn  nn  blo»-n  down,  on  the  eiTaU.  felled  u  limUr,  Cor  Ihii  would  not  be  ■  faiily 

cnieof'miWtT.  tVrZUom.;  when  ihal case  but  a  malicioua  and  fraudulent  injiint'o  ih^ 

*(■  Inrore  Loid  Chanrellor  Eldon,  hit  lord-  remaindtr-oian.     {CtunnUrlaytit  r.  Dammrr, 

■hip  (u  nported  in  15  Vea.  42T)  intimated,  3  Br,  549,      CAohnefty  t.  PuIaH,  3  Bing.  21E.   - 

dwl  he  couM  not  imagine  bow  it  wu  dnubted  Lcrd   Ta7t<tarlk  r.  Lord  Ftrrt,,.  6  Vea.  420). 

that  ihe  lennnl,  being  diipuniabible,  had  nol.  In  Ihia  tMpect,  Ihe  ctsim  which  might,  per- 

.M  a  conieqiiencr,  Ihe  pitipertjr  in  the  Ireea.  bape.  be  aneceaaiullj  aiaerted  in  ■  eoDrl  of 

That  it  vnf  tinguliu-  there  ihnuld  lie  an  ir^u-  law,  aa  to  the  riighl  of  Felling  an;  limlier  wliat- 

nrained  fiam  cammjllinii  malidaia  waale.  bj    (Afarfuu  itf  Dtruniliiit  r.  Ltd;/  Sandj/i,  6  Ve*. 
•utling  DTnamealil  timber,  (Osplt  t.  Cttion,     114.     ijond  fienunTi  can,  Pree.  in  ChB.45S}: 
1  Dich.309],  ifitwrnuiidfiataDdtobeihelaw    and  thai  eren  an  the  appliciiiion  of  a  mere  te- 
of  antt  kind,     nam  for  life  in  renuimTer.    (7>nn'»  *.  In,  fl 
forUgnnuA,  3     Vm.  797).    And  n '      ■  -  -        - 

■  alltiwpi 
iDh  lenant  lu  tail  alter  powiibi 
:t  had  li«MI  detenkiiiBd  to  hi 
>f  waale,  were  i»ae«  in  whicL  ....  .... 

■tee  been  tenant  in  tail  teitk  the  other  _ . 
n  poMcaiion ;  and  in  Ihe  ease  of  WU- 
r.  Wmiamt  the  Uaanl  clsisied  in  n-    ' 
:r  Ihe  death  of  Ihe  wint  don, 
lAbie,  before 


JLord  Eldon    thought   it  idtiHliie,  before  he  anjr  inlereit  in  (uch  growing   timber  to  an- 

madB  *  final  decree,  to  direct  a  caaa  to  Ihe  other:  (CAxtrndfy T.P<Lii<ni,3  Bing.  211):  if, 

court  of  King'a    Bench,  nol   detcribing   the  in  eiecuiion  of  a  power,  he  should  Mil  th> 

claimant  al  tenant  in  tail  after  puaaibilitv  of  ettate,  with  the  timber  growinE  Ihanvn,  ha 

inue  extinct,  but  atating  the  liioiuiionaol  the  cannot  retain,  for  hia  onn  abeiilute  use.  d«t 

■elilamenl  under  ahich  the  claim  wu  made,  part  of  the    purehue  moue;  which  wa*  the 

Tha  caaa  waa  accordingly  anued  at  law,  and  con*idenlion  for  the  timlier ;  though,  before 

■  certlGcste  relumed :  that  the  claimant  waa  he  aold  tha  eilata,  ha  fni|iil,  it  leenu.  hare 

tenant  in  lai!  after  poaaibilily  of  iaaue  eilinci ;  out  tlawa  ever;  elieable  tree,  and  put  the  prD- 

ma  unimpeachable  of  waate  upon  the  eitata  duce  into  hia  pocket.    (Dmnti.  Wilimkirt,3 

■omitiaed  in  Ibc  aeitleniant ;  and,  bniing  onl  SwanaL  TOl).      And  Ihe   peeiiliar  piHtilegas 

limbeT  thereon,  wan  entitled  to  the  timber  M>  which  a  tenant  for  life  arier  pmwhiliiy  of  iin(a 

oot  a*  her  own  prnperlT.    (13  Eaet,  m).  eitinot  la  alloe-ed  to  enjoy,  beeanae  the  inhe 

A  lenanl  fur  lile,  without  impearhoient  of  tptance  wu  once  in  him.  are  per*aiial  priri- 

waata.  and  a  tenant  in  lail  after  poaaibililr  of  legea  ;  if  be  granta  o*et  hi*  eHnle  to  nnolheT. 

bnat  e.tiocI.  aeem  to  aland  uioo  preciaely  hia  grantee  will  be  ban:  tenant  for  life.    (S 

Ifae  aame  footing  in  regard  to  all  qnnliana  of  Init,  301.     Qtorgt  Ap  Rict't  uh.  3  Lenn. 

waate:  (.,4lfiinit}-f>nural  T.  i)iiibi  o/3far/ls-  241V 

■B^h.  3  Mad.  539) :  ajid  a  tenant  for  life,  din-        (7)  See  in  general.  3  Snandei*.  45.  n.  5. 48. 

puniahoble  for  waite.  i*  cIraHy  nol  oompella-  n.  q.  383.  a.  b.  Bac.  Ab.  lit.  Cutleiy  nf  Ei«- 

Ue  to  ponDcaneh  a  oourae  of  management  of  land.    Com.    Dig.  EnUIra,  D.  I.      Preii.  on 

Aa  timber  upon  Ihe  eitwe,  *•  ■  tenant  in  1m  Con*.  68.      1   Oni.  Dig.  104.  and  indo,  tit. 

nifht  think    moat   adianlageoaa.    Whalner  CiiKeay.    Fnma   Coa.  Ram.  55,  6.  341.  2. 

mea  are  M  for  tba  puipoM  of  tiiobar  bs  mmf  StU.  a.  f. 
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I  hi  f»e-Bim{il«  or  he^l.;  mi  hii  by  ber  itmie,  borff.sli£g.jl!MclL.vasjCS: 
I  ^51e  ofiDhcTitinir  hnr  estate.  In  tbis  case,"^*  shBlI.on  tht  dcKi^  ^  ^i» 
j  wire,  Iiold  'ike  lands  lor  his  life,  u  WQsnt  by  t^iaiiiaiai.c^  Fi"li'*ld  f*"^ 
[TMsbstale," according  to  Littleton,  bu  JU  d(gmiBii»tfMia.Jlg£»mc  lt_i» 
tiBetrwUbin  the  reajm  of  Eoglaud  only  ;l  Bnd  il  ia  sftid  in  the  Mirrour  (J) 
to~bave  l>e«n  introduceil  by  king  Heniy  tbe  First ;  but  it  appears  also  ta 
baTc  been  tbe  establiabed  law  of  Scottand,  «b«Tf<in  it  was  called  ciinsl»> 
tas  (e),  so  that  probably  osr  wwd  atrUty  wta  understood  to  signify  ratber 
an  attendance  upon  tbe  lord's  emtrt  er  atrtis  (that  ii,  being  bis  vassal  or 
tenant),  thaa  to  denote  any  peculiar  farour  belongii»g  to  this  island  (8). 
And  therefore  it  is  laid  down  [f)  that  by  having  issue,  the  husband  shall 
be  entitled  to  do  homage  to  the  lord,  for  tbe  wife's  lands,  alone :  whereas, 
before  issue  had,  lh«y  muat  both  have  done  it  together.  Il  is  likewise 
ised  in  Ireland,  by  vinue  of  an  ordinance  of  kmg  Henry  HI.  {g).  It  also 
appears  (A)  to  have  obtained  in  Normandy  \  and  was  likewise  used  among 
the  ancient-  Almains  or  Germans  {%).  And  yet  it  is  not  generally  appre- 
hended 10  have  been  a  conse()uence  of  feodal  tenure  {i),  though  I  tbiidit 
Boine  substantial  feodal  raaaotu  may  be  given  for  its  introduction.  For  if 
a  woman  seised  of  lands  hath  issue  by  her  husband,  and  dies,  tbe  husbsnd 
is  the  natural  guardian  of  the  child,  and  as  such  is  in  resson  en- 
[*137]  titled  to  'the  profits  of  the  lands  in  <Hrd«r  to  maintain  it ;  for  which 
resson  the  heir  apparent  of  a  tenant  by  the  curtesy  could  not  bo 
in  ward  to  the  lord  of  tbe  fee,  during  the  life  of  such  tenant  (i).  As  socn 
therefore  as  any  child  was  bom,  the  father  began  to  have  a  permanent  in* 
terest  in  the  lands,  he  became  one  of  tbe  parei  eurtis,  did  homage  to  ib« 
lord,  and  was  called  tenant  by  the  curtesy  initialt  ,■  and  this  estate  being 
once  vested  in  him  by  the  birth  of  tbe  child,  was  not  suffered  to  determine 
by  the  subsequent  death  or  coming  of  age  of  tbe  infant. 
/^  There  are  four  requisites  necesssry  to  mske  a  tenancy  by  the  curte^; 
(  marriage,  seisin  of  the  wife.'iBsue,  aiid  deaih  of _ihk.KtJii.(in).  1.  "oic 
(lSSTi'agF''in"uarK  can6iircaT"and  legat  2".'  TTie  seisin  of  the  wife"  must 
be^an  aciuaTjeisIn,  or  possession  of  the  Tands  ^  not  a  bare  neh't  to  possess, 
wElchls  a  seiai'n  in  law  (9), hut  in  actual  possessioni,  w^icnls  a  seiBJn_M 
deed ^10).     And  tbefelbre  a  man  sbBll  not  be  tenant  by  the  curtesy  7a 

(c)  UK.  t ».  M  W  nwi  CHUM,  t '  lis. 

(«cl,4>.  (0  LlmOnbrof.  £^^1m».(.(& 

«l  Cn«.  1. 1  c  IS.  *  i.  W  Wrigtil,  m. 

I/>LIH.4M.    Co.  UU.  so:  ST.  (1)  P.N  R.MS. 

(t)  Pt.ii«.llt.m.U.UHB*c.ilii.U».  (lit  Vs.  LIU. ». 

(8)  I  ihould  raihsF  iliink  with  Mr.  Waodde-  ihai  ihe  eieition  of  trntt  eilila  would  ba 

aan.th*t  ihii  eittic  look  iitnune  rnm  iti  ft-  iovrr;  tnd  Ihii  il  ««  necnur;  for  ihc  ■* 

suliarirj  lo  EnjUnd;  und  that  il  waa  a<UT^  mrilj  of  poreliiMrra.  nwrtgap**,  and  oihct 

wirdi  inlmriucid  inTo  Scoltand  and  Inland.  S  ptraona  tuiirig  Ihe  \tfx\  Mtnlc.  In  dcpnit  is 

Wood.  Id.    Tenant  by  the  curJayof  Enjlitnl,  oase*  of  dan-er  from  Ihe  general  principle  of 

ncrtlepa  original  1;  lignilied  nol  hin^  more  Ihan  rtinrt>ofe(iuitT,  whieh  II,  jnaftirguponlnms 

JMBnUbr  the  c*vM  of  England,  aa  in  LaUn  U>  foltew  Ihe  lair,  hat  il  Baa  notreceHaijin 

be  ia  called  Inou  per  tifm  jlnftiie.     See  iiial.  eawa  of  tenancv  liy  the  curmj,    ct'auie  an 

M  Unexliimt  pm  Ugtm  Anglim,     App.  In  RdSI  aueh  nracliw  hfid  pXTiiM. 
as  <I0)  Enlr<r  ia  not  alitayt  necemarv  lo  •■ 

(fi)  3  Saond  tS.ii.n.(5>.  Court*  of  equity,  actual  aeinin  or  eeiain  in  deed  ;  tin,  if  ihr  land 
bottrrer,  alia*  curtpay  of  truatt  nnd  nf  olher  be  in  leaae  for  year*,  eurteaj  mnf  be  *  jlliout 
iMareXa,  which,  «libDU(h  mere  rigkii  in  lax.  entiYar  etcn  receipt  of  reni,  ihe  poaiies 
Ate  deemerl  utata  iu  «fiiify-  1  ^Ik-  603.  1  the  [eanee  being  Ihe  poueaaion  of  the  hi 
P.  W.  lUa.  Lotd  Redeedala  on  8  Sen.  and  and  uife.  Co.  Liu.  2B.  *.  n.  S.  3  At 
Lef.  3»e.  Miggeat*  ihia  leuon  forihe  riiatine-  Dm  if  thetinHhiRnnotlet,aiid  ihe  ■-;< 
i J ■  .Li_  _,_;_  „!_  .!._.  f^fgff  eniiv,  ibeta  omiM  b*  on  cuittsr 
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ffaaindei  m  revtruoB  (11}.  But,of  aome  incoqiorul  bni«!itB|netfs  a 
nan  mtj  bft  ttiDUtt  by  A«  ciirteiy,  thosgh  Uier«  have  een  iw  acti;M 
Miiia  of  the  wife  ;  aa  in  caae  of  aa  advovraoa  ( 1 2),  wb»re  Ute  chwrck  baa 
not  become  Toid  iu  the  lifelinie  of  the  wife ;  which  a  man  may  hold  by 
the  cuiteay,  becauaa  it  ia  impodaible  ever  to  hava  actual  aeiain  of  it,  asa 
MgwtenUa  exettsal  Ugm*  (m).  If  the  wife  be  an  idiot,  l^e  huabaed  »hall  nol 
W  laaaul  by  die  citrteay  of  h«r  lands  ;  for  the  king  by  prerogative  ia  n^ 
titled  to  tbeis,  rhe  instant  aha  heraelf  haa  aRy  tiik ;  and  aince  abe  could 
aarer  be  rightfully  aeiaed  of  tlw  buds,  and  the  kuaband'a  title  depend* 
Nttiiely  upon  her  aeisin,  the  husband  c^n  have  on  title  aa  tejiant  by  th* 
curtesy(o)  (i3].f  3.  The  issue  must  be  born  alive.  Some  hare  had  a 
itotioa  thai  it  mual  be  £eH3~io  cry;  biitHia'Iia  a  mistake.  Crying  indeed 
it  the  xCrongett  evidence  of  its  being  born  alive  ;  but  it  ia  not  tbe  aWy  evi- 
dence (p).  The  iaaue  also  muat  be  bom  during^the  life  of  the  mother  </ 
for  if  tbe  mother  dies  in  labour,  and  Qie'CiBaareBa  operauon  la  per- 
ibimed,  the  husband  in  this  caae  ahall  nol  be  tenant  by  ibe  *cur-  [*13S] 
tcay  i  becauae,  at  the  inatant  of  the  nwtber'a  death,  he  waa  clear- 
ly not  entitled,  as  having  had  no  ia«»e  bom,  but  tbe  land  descended  to  the 
child  while  he  waa  yet  in  hia  mother'a  woiob^  and  the  estat*  being  one* 
BO  vested,  sL-'I  not  aflerwarda be  taken  from  hini(;).  In  ^veUcindlandai 
a  ^"'1}""^  may  hfl  |n^|i^f  t(y  the  curte^t  wilhOiit  having  any  issue  (r) 
(i4)Z  Hut  in  gen»nl  there  miut  be  issue  bom  :  and  such  issue  &s  ia  also 
capable  of  JnTufHtJTig  iha  mM.txsc'jLSil'UaX')'  ThenefoTe'ir  a  woman  be  te- 
tiant  in  tail  maie,  and  EatE'only  a  daughlet  bom,  the  husband  is  not  thereby 
entitled  to  be  tenant  by  tbe  curtesy ;  because  auch  issue  female  can  never 
inherit  the  estate  in  tail  male  (t)^  And  (hia  aeems  to  be  the  principal  re»- 
>oa,  why  tHe  husband  cannot  be  tenant  by  the  cuneay  of  any  kiida  of 
which  the  wife  was  not  actually  aeised  :  becanae,  in  order  to  entitle  him- 
aelf  te  such  estate,  he  must  have  begotten  lasue  that  may  be  heir  to  the 
wife  :  but  no  one,  by  the  atandiag  rale  of  law,  can  he  heir  to  the  ancestor 
of  any  land,  whereof  the  ancestor  was  not  actually  seisedj^'and  therefore 
n  the  husband  hath  never  begotten  any  issue  that  can  be  fa'eir  to  thue 
lands  (IS),  he  aball  not  b«  tenant  of  them  by  the  cnrlesy  (u).  And  hence 
we  may  observe,  irith  how  much  nicety  and  consideration  the  old  mica  of 
law  were  framed ;  and  how  closely  they  are  connected  and  interwoven 
together,  aintpotting,  illnstraliag,  and  demMwnating  one  another.  I  Th» 
<ime  when  the  issue,  vraa  bpin  ia  iRnnaterisl.4a(]Tided  it  were  dnring  the 
covmture;.  for,  whether  it  were  before  or  after  the  wife's  aeiainoi'thelandf 

t*l  Ca.  Lht.  M.  (D  OM.  N. 

(>}C».  UtI.  M.    FIoiTd.m.  to,  Lin.  (M. 

I>)DT«r.*9.    IXtp.U.  (IJ  Co.  UtI.  V. 

[f  I  Co.  Lilt.  M.  {■)  Co.  Lltt.  M. 

(11)  A  nian  *ill  ool  Iw  nuilled  hi  lenancr  Bnrtsir  of  IheidiowKn.    Hil.  MSS. 

Slha  eurUsj  nf.  nor  ■  womui  to  riowct  out  (13)  Sw  thi*  dDObMd  ia  Uuf.  Co.    Liti. 

n  Kvcninn  «  remaiRder  up«i«t  i^oa  on  30.  b.  n.  3. 

Mart  ^frttlKtd ;  huL  upon  ■  re(«nion  eippc-  (U)  Bui  ■  leninl  itr  rannj  of  nialkind 

Utr.:  n[>oniui  nuie  for  jrean.bolh  theartiihti  landi  h**  oolf  ■  raoioijr  of  the  wile'i 
{nfclon'«iranooi'cii.-f«i)'l  aecfuo;  ISlrmgltm 

>.  £nfA,  ITauM.  410);  for  ihe  poaacviuin  of    

■Iw  tcniol  Cor  vsan  coDilituIei  ■  legjl  iiiiaiK  Hi)  Thi*  w  not  atatrd  vith  our  aalboi'B 
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«bethrr  it  b«  living  or  dead  atth«  time  of  the  seinn,or  MAe  thB*ofih« 
wifeV  decease,  the  huaband  shall  be  tenant  by  the  eunesylw).  ('H'e  hna- 
band  by  the  binlj  of  the  child  becomes  (as  was  before  obgerved)  tenant  ay 
tiie  curtesy  iniliate  (x),  and  may  do  many  acts  to  charge  'hflT^p^'T  ^"1  ht* 
•state  is  not  consummate  till  the  death'ofihs  wife  :  which  is  the  fourth  and 
liiat  requisite  to  make  acomplele  tenant  by  the  curtesy  {j^flSJ.") 
J"139]f  'ly^  Tenant  in  dower  (HJia^^here  the  husband  of  a  woman 
is  seised  "ofan  eslat*  of  inherilancera^  J'es  ;  In  tius  case,  the 
wife  shalT  luive  the  third  (18)  part  of  all  the  lands  and  tenements  wlicreni 
he  w^B  seised  at  any  time  during  the  coverture,  to  hold  to  TiereaTnorTlK 
term  of  her  natural  life  {«),) 
f  t)ower  is  called  in  Latin  by  the  loiei^  jurists  ^ogjapj  hnt  by  Braclon 
'  and  our  English  writers  dos  :■  which  among  the  Romans  al^fied  ibtt 
marriage  portion,  which  the  wife  brought  to  her  husband ;)  but<  with  m 
ie  applied  to  signify  this  kind  of  estate,  to  which  the  civil  law,  in  its  wigi* 
nal  stale,  had  nothing  that  bore  a  resemblance  }  nor  indeed  is  there  any 
thing  in  general  more  difTerent,  than  the  regnlationa  of  landed  proper^ 
according  to  the  English  and  Roman  laws.  Dower  out  of  the  lan(U 
BBenu  ^so  to  have  been  unknown  in  the  eariy  part  of  our  Saxon  consti- 
talion  ;  for  in  the  laws  of  king  Edmond  [a),  the  wife  is  directed  to  be  su|>- 
ported  wholly  out  of  the  personal  estate.     Afterwards,  as  may  be  seen  in 

Srelkind  tenure,  the  widow  became  entitled  to  a  conditional  estate  in  one 
If  of  the  lands  ;  with  s  provieo  that  she  remained  chaste  and  unmar- 
ried {b)\  as  is  usual  also  in  copyhold  dowera.'^rfree  bench  {19}.  Yet 
•ome  (c)  have  ascribed  the  introduction  of  dower  to  the  Normans,  al  « 
branch  of  (Mr  local  tenures  ;  though  we  cannot  expect  n\j  feodal  reason 
for  its  invention,  since  it  was  not  a  part  of  the  pure,  primitive,  simple  law 
of  feuds,  but  was  first  of  all  introduced  into  that  system  (wherein  it  waa 
called  triena,  tenia  {d),  and  dotalitium)  by  the  emperor  Frederick  the  Se- 
cond («) ;  who  waa  contemporary  with  our  king  Henry  HI.     It  is  possible 

(m)  Co.  Utt.  IS.  »1  Sdww.  Oixlk.  N.     O^  LIB.  U.    In. 

(t)  Im.X.  DaMr.TO. 

Ir)  'M.  .  (cl  WrtfU,  IM. 

(»  l.tll.  4  M.  <4  Cru-  L 1. 1.  n.  t  a 


(IS)  ir  tha  chilli  wkich  tba  huibanil  hu  hf    bntband't  Undi  Md  br  thu  man.    But  (4 
hi*  wib  b«  r*pMt,  juid  Hhta  ■  m«rv  uoSBibih'    copybold  Undi  a  wihiibd  is  mvSawed  mtj  M 

tj  of  inhfritiriK,  lh>  Kuibaiiil  (hoJI  be  lenml    luch  land!  whateof  hsr  husb4iid  AUMJlcd  ■■ 


by  thF  curiEiy.     Thua,  if  ■  womin  laiw d  in  lh«  tima  af  hbdeiith.     Coirp.iSI.'  And  her 

ff-v  afliridi  mnrrjHnd  hire  vion.  ifWr  which  title  to  dovrer  er  free^benoh  Le  ^Temed  bf 

the  huslMncI  die*,  inil  ihe  mirriei  uain  and  Ibe  aunom;  (airarding  lo  iu  ■uiharii)'  (U 

hu  a  child  bv  the  lenDad  huibntid,  otra  Ihe  nw^  Uka  ■  nwiety.ortbnwpBrti.Drtbewhola 

hun'nnd  ahnfi  ba  lenanl    b)>  [ha  mntnj,  il-  oraien  leu  lh«B  ■  third,  but  it  muet  lie  ronni 

Ihniiih  there  ii  bat  ■  autre  lauibiUiy  ihxt  the  pr«ei>tlj  ■>  it  i*  pt«ad«d.     Boruloa  t.  Hi*. 

eliild  whinb  tha  wife  hid  b,  her  KRund  hu>-  Cm.  EIil  IS. 

band  ilHKild  eier  inherit  tha  aatate.  (be  child        (19)  ThediMiootioDlietween /ne.tMci  ud 

by  her  fint  huabiind  being  slire.     Pratt,  Eat.  daw^  it,  that  frat-beuch  ii  >  widow's  ntiia  ia 

ttlS.  euch  landii    ai  her   huband  diet  limtd  tfi 

[IT)  Ai  to  dower  in  nnoml,  lee  Ihe  eiKel-  wherena.  dower  »  tha  eftata  of  Ihe  widow  Ja 

1enlnule«iiiSS<.under'aRep.43to45.>mlid.  4II  Und>  of  which  tb«  huibrnd  ou  aeited 

in<lei(,   Dower;  Bsc.  Ab.  andfom.  Die.  Ut.  diiri—  "• -"~      n~l-;"  '  w;-.™,. 

Ihwer ;  I  Cm,  Oig,  12T.  and  index,  til,  Dow-  a  K 

•r;  t  Preai.  on  Coht.  fl9.  indei,  til,  Dowot;  63S. 

Feame  Con.  Rem,  347.  r..  1 

<I9)  R.1I   of  gwelfcind  landi.  a  woman  ia  the  _ 

endowed  nfa  nHiEiy  whileahe  remiiina  chnste  Chndls  worth,  inihe  roanly  nf  Btik*  ;  iiTi.rr, 

and  iinmatried.     Co.  Litl.  33.  b.  Rnb,  Gnvetk.  in    Deronnhire;    Kilmeiadnn,   in    8aiB"ni4 

IM,  And  of  borough  EngliBh  land*,  the  widow  ahire ;  and  mhar  p!»e«.  in  Ihft  weat  of  f.^ 

H  •olitlcd  (or  her  dower  10  (he  whiJa  of  bar  land. 

(11)  Bt«  Hot.  ■.  113'  at  Die  md  af  U»  Vol.  B.  IL  (Ut  Ml  (Ml 


COTB,  19l.MdUllb.TKB.rd.  W 

'    The  ninom  of/nv-huk  prni 

innra  of  Ewt  and  West  Enbort 

'    Ihe  roanly  nf  Btik*  ;  ■ 

(Ut  IkU.  (Ml 
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therefor),  that  it  might  be  with  ua  the  re)ic  of  a  Danish  ciuioni :  atnra, 
according  to  the  historians  ol'  that  country,  dower  was  introduced  iout 
DeDifaarl(  by  Swein,  ihe  father  of  our  Canute  the  Great,  out  of 
gratitude  to  the  Danish  ladies,  who  sold  all  their  'jewels  to  ran-  [*130] 
•om  him  when  taken  prisoner  by  the  Vandals  (/').  However 
\this  be/lhe  reason  which  our  taw  gives  for  adopting  it,  is  a  very  plain  and  ) 
yenaible  one ;  for  the  sustenance  of  the  wife,  and  the  iiurture  and  educft-  ( 
WU  of  Ihe  jroUngerc'HildFca  (^}.' 
'  I  nr~ffeSIing  of'thia  estate,  let  us,  Srst,  consider  vho  may  be  endowed  ; 
f  secondly,  of  v>kat  she  may  be  endowed  ;  thirdly,  the  rfianner  Xow  abs 
cfaall  be  endowed  ;  'and  fourthly,  how  dower  may  be  barred  or  preventetl.^ 
/  1 .  Who  nwybo^en^syitsi  ^^IS  JQH^'J'*  '''^  actual  wife  (20)  of  the  party 
I  M  the  U;ae.  pnSIs  dftceMO.  If  she  be  ilivoiced  a  vmrulo  mafrimonii.tiM 
aliftli  nolbig^cjidowedi.  forufti  ri^illutnthatrimontum,  iht  nulla  dos  (ti).\.  Bui  & 
dtvgr ce . ft tnwa.c'  rA<aV-Cuilyi-*'otli  not  destroy  the  dnwer^j^  no,  not  even 
for  adtiltpry  itaelf  by  the  ,comia0n..l«w.(i).>  Yet  now  by  the  statute 
\Vest.  'i.  (^  it  a  woDiin  voluntarily  leaves  (which  the  law  calls  eloping 
from)  her  husband,  and  lives  with  an  adulterer,  she  shall  lose  her  liower, 
imJBBs  her  husband  be  voluntarily  reconciled  to  her  (21).  It  was  formerly 
held,  ihat  the  wife  of  an  idiot  might  be  endowed,  though  the  husband  of 
an  idiot  could  not  be  tenant  by  the  curtesy  (m) ;  but  as  it  teems  lo  he  at 
present  agreed,  upon  principles  of  sound  sense  and  reason,  that  an  idiot 
c&nnot  tnarry,  being  incap^le  of  consenting  lo  any  contraci,  this  docirine 
cannot  now  take  place.  By  the  ancient  law,  the  wife  of  a  person  at- 
tainted of  treason  or  felony  could  not  be  endowed  ;  to  the  intent,  saya 
Staunforde  (n),  that  if  the  love  of  a  man's  own  life  cannot  restrain  him 
from  such  atrocious  acts,  the  love  of  his  wife  and  children  may  ;  though 
Brition  (o)  gives  it  another  turn  :  vit.  that  it  ia  presumed  the  wife  waa 
privy  to  her  husband's  crime.  However,  the  statute  1  Edw.  Vl.  c.  13. 
abated  the  rigour  of  the  common  law  in  this  particular,  and  al- 
lowed *the  wife  her  dower.  But  a  Hubaequent  statute  [p)  re-  [*131] 
vived  this  severity  against  the  widows  of  traitors,  who  are  now 
barred  of  their  dower  (except  in  the  case  of  certain  modem  treasons 
relating  to  the  coin)  (9),  but  not  the  widows  of  felons  (23).  f  An  alien  alao 
cannot  be  endowed  (23),  unless  she  be  queen  consort  1  for  no  alien  is  ca- 

t/l  Mud.Un.IIbt.iuil.ai.  (0  IS  Edir.I.c.  M. 

<>)  Brvl.  L  I.  c.  3*.    Ca.Un.lO.  (ml  Co.  LItt.  U. 

(Il  Bnn.  I.  t,i:.  It.t4.  (■)  r.  C.  b.  1.  e.  1. 

(i)  Uu.Lilt.ia.  (•)  c.  Ill>. 

{*)  Vet.WHivllMiDclnitOiKtu.uidiilMnH  (^t  9&S  Edw.  VLe.lI. 

"  «T  ilfMJilu  K  nwmiu  It)  Eut.inii.c.il.    llEUx-cl.    8**W. 


•tuiRilile  foiinlsm  ut  jusltoe,  mq*t  dcno  la-  miunwanor. 

ech«r  iKle  of  triiri.  uid  ihnt  mode  ii  Ihr  irinl  (32)  M  On.  (IL  o.  145. 

bv  Iha  eouniiT.     ( ^bkrim  *. /Mrrtm,  t  H.  BIl  (33)  Thii  Milcmeni  i>  tno  ■inFml :  •Ira* 

196}.     Tw  tmnedocIiiBe,  rmindcd  on  obiioni  women.  wluM  mrriiin  will  Rngliihnieii  Ins 

|Bod  MI1W,  hud   lieefl   pnviouilr  Uid  down  utn  uken  plica  wiih  licence  Irani  tb*  ktag, 

a  Ae  CM*    of  ( 7b  FroiKtar  t.  Aml^iild,  are  not  upabia  of  iBquiiinf  d  twet,  for  'ba  >•• 
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psbl*  of  holding  lands  (r).  The  wife  muat  be  abova  nine  yey .  old-at  hff 
waband  *_degyi,^iherwi^  8^^ JE^  hot "Be^enSowedTT)^  though  in 
BrzLctanT  time  the  Eige  was  indefinite,  and  dower  waViben  0(ily  due  "  J* 
Mtiffr  possU  doUttn  proat«reri,  et  vinm  tuttinert  {t).V 
/*  2.  We  are  next  tuenguireiof  whcLt.j,.wifo,  "■py  ^  TOdflK^**  ^"^  '^^ 
is  BOW  b^Uw  entitled  to  be  endpivgd  of  ajJJtindBjw.d  leneiiieii"ts^T"whick 
Eer'hualHuiS'wasaciaed  iii  ree-sin^e  or  fee-tiii]^  at  n^iy^lSSal^nak"^^ 
coverture  j  and  of  which  any  issue,  whicd  stt^.raijjla  rjaye^  had,  roij^t^ 
possibility  have  been  hLijr,(u]  (33}.  Therefore,  if  a  man  seiaetTin  tM-aun-  " 
pie,  hath  a  sou  by  his  first  wife,  ud.ad^r.niarriei  a. second  wife,  she  shsU 
be  endowed  of  his  taada;  0)t  b^r  issue  laight  by  possibility  have  beoo 
heir,  on  the  death  of  the  sod  hy  dte  former  wife.  J  But  if  there  be  A^nee 
in  (pecial  tail  who  holds  lands  to  bin  aad  tkc  heirs  of  his  body  .begotten 
on  Jane  his  wife;  though  Jaoe  may  be  endowed  of  these  Jauds,  y«l  il 
Jane  dies,  and  he  marries  a  second  wife,  that  second  wife  shall  u^ver  b« 
endowed  of  the  lands  entailed ;  for  no  issue  that  she  eould  have,  could  by 
any  possibility  inherit  them  {v).{  A  aeiii\9.jm  hyy  9f  t^e  hu8iiud.>uLI,_l|g^ 
as  eliectual  as  a  seisin  in  deed,  in  order  lo  render  the-wife  dowsble  r  ^f  it 
is  not  in  the  wife's  power  to  brings  the  hushuul^SJ^fi-tO  4n!^^''^^^JV»> 
Itje  in  (l^e  hiisband^B  power  to  do  wIth.JHg4rd..lo,ibe,vyi^^^^^Twm'cS 
is  one  reason  why  lis  shall  not  be  tonant  by  tbe  curtesy  but  of  such  lands . 
whereof  the  wife,  or   be   himself  in  her  tight)  ^^  acttully  seised  in 

deed  (id).  {  The  seisin  of  the  husband,  for  a  traaatoTy  wsUmt 
|_*133]    *on/y,  when  the  same  act  which  gives  him  the  estate  .conveys  il 

also  out  of  him  again  (as  where,  by  a  fine,  land  is  granted  to  a 
msn,  and  he  immediately  renders  it  back  by  tho  same  £ne),  such  a  seisin 
will  noL  entitle  the  wife  lo  dowci/x) :  for  the  land  wm  merely  in  traitgitv, 
ud  never  rested  in  the  husband,  the  grant  and  reader  being  one  continued 
act.  But,  if  the  land  abidea  in  him  for  the  interval  of  but  a  tingle  mo- 
ment, it  seems  that  the  wife  shall  b«  endowed  thereof  (y).  And,  in  short, 
R  widow  may  be  endowed  of  all  har  husband's  lands,  tenements,  sjid 
hereditaments,  corporesl  or  incorporeal (25),^' under  tbe  restrictions  befors 

in  Ca.LIU.lL  ]BiTlnWi]M,wliiintti*ritb«Mdi«nnbMk 

(<)  LULtM.  fauiKlin  oiecMt,  hulUic  •on  wu  iiupiioudU 

iti  t,%c.t.Mt,  lui« amvived the luluu , br tppeulnc IB ilnanls 

(■I  U1I.4W.  lOHMtiwhncbj'liabeuinaMtHilafuiactUBia 

....  it.'t  .  d*  fce  briDTvlwontuptUi  conieqQonceof  which  pil- 


tt  TIOm  dociniM  wu  aitKidiid  Vat;  (u  br  ■ 


•on  uaigned  b)'  oai  KUthor.    But,  in  eoriH-  band  itie  hm  i  Tight  lo  Eha  IhinI  part  of  fai* 

quenea  of  a  p«iiiian  fram  ihe  Caininon<.  an  tatatn  in  dawer,  jet  «tta  ii  not  mtitted  lo 

■cLof  PuliunenI  iirasiiuideinth«Btl];airoF  amblaiiiBnU.    Dt-SIB.    If  tbeAarinpmTe  lb* 

the  reijn  of  Henr;  V,  (anil  which,  Ibougfa  it  i*  law]  bjr  building,  tta.  or  imjiair  ibe  f^ue  of  iv 

■bt  primed  amonjfat  iIm  ataluiei,  i(  ormmA  befon  uainmank  th«  s\iM  he  rndomed  so- 


le of  Roi.  Pari.  pp.  m  130),    oxdiag  Is 
^len  woman  who  rrani  tbeao*'    nwiu.     Co.  LuL.  33.  B.     &>d  *mh  if/nAa 
X  laarried  la  EaKliabaieii,  by  li-    iiDprore  the  liuid.  aa  in  itia  «h  iha  taaa\» 


e(>nufroiiitnekiiiK,areanibkdtah*TS(kiww  MulawKl,  not  acconjing  u 

after  their  hiiabnnd^a  cteaih.  in  Ibe  aam*  HHia-  liin*  of  iha  Auignnieni.  iiui  aceonjiiix  to  tb* 

Mr  M  KtifiiioliwoDicii.    And  if  an  alien  wo-  rtilu*  at  the  liaie  of  Ihe  feoffinem.    lTa.3, 

■unbenMunilized.iitwihrtebyliecomeaenii-  DoHer,  I9£.    31  E,  1-    Vouch.  2Ka 

Med  to  dower  nut  of  nil  lands  whereof  her  taua-  (2S )  Our  auihur,  we  muf  lie  sure,  did  not 

band  was  aeiiied  during  iherovertuie;  see  toU  aWMi  lo  nuimsle  Ibal  a  widoH  uueatilled  !• 

I.  p.  374  ;  Init,  if  she  lie  onlr  msda  a  deniaen,  iawn  out  of  aJJ  ber  hua>arul'i   iiicorpana] 

riie  will  hue  nn  etiilni  lo  dower  out  of  landa  herediumenu,  iW  whu   nUiirp    tuner;   bul 

tlhichheiilipned  M fore  her  deniasUDs.  (Xm-  Milr  oul  of  such  incorpoFeal  herrdilanenlas* 

(iTi  eow.  13  Itep.  a3).t  isntv  of  Iha  re•ltl^     {BauJiitidtr  i.  Ji^irm, 

(M)  Bntsllbsufli  BllhsilMilkarW  bos-  3  Ft*,  jua.  Ofil).    That  a  <iirki»  ia  dowabu 

(MiSeaHirr.a.  (IDUUweDdsrUieViiLB.H.  t  For IhntuUoa of  Ihta UIiiic ■« imta B.  i. p. >; I 
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tMRiitiaei] ;  utilejBj^ere  bo^MEMjipwaKl  i«ftM)D  lo  the  coatnuy.  Tho« 
ahalFaot  be  endowed  of  dsaade  buiHTorilefeacADr  thej;ea^(z)t:' 
yj^?y.'  SI""  >  '^''i  ™  ^«  ^^'f  wouW  theo  have  one  p«- 
in,  and  Ui«  widsw  snoiber,  u)d  both  without  (tint,  ih* 
eonoioii  would  be  doobly  slocked  («).  Copyhold  eawet  &re  also  not 
Uable  to  dower,  being.p(^}rBSl4lj9$  u;^e  lords  will)  unloM  by  the  special 
cuatom  oT  the  manor,  in.  which,  cue  it  b  usually  called  iha  wiilow^  frev 
bench  (iy.(  Bnt,  whirfQ  dow«r  ia  allowable,  it  maitera  not  though  t^ 
hifltnScI  aliene  the'lainls-daiiig  iKe  ooTertureJ  for  hO  kUeaea  them  lishlfi  ' 

iTESerrcnMj.J  .  '  „ 

f     3.  Neil,  as  to  uc  noym^  jaLwhlch j^lipi'ifu  is  to  be  .eod[i;wwL    Theto 
I  srejiow  suBMs^Iiig  jour.vpfciei  of.dcuRer;  the  fifih,  mentioiied  byXiltlo- 

I  *'^iui^^'  ';:nji7J|  It  r"T  ijnBtirmwnfli  1.  Dower  by  the  OMunott  'ow;, 
;  cr  that  which  i«  befare.jjBspribfld.  ^^..^QTrer  by  particular  euttom  (e) ;  aa 
i  *hM""t&'e  wife  BhoLiid. have  half  tho.hUibiinri'tt  Janda^pf  ia  some  places  tho 
i  Wtoltvuut-Io. . aoKM;  Qi4y  ^  luactsr.  3.  Dower  ad  ostium  'ecde- 
tjjte  (/):"wbleh  jgjfhejy  tenant  in  fee-^lniple'of  M  agfl,  Openly  [*133] 
^  Acchurch^  dMr,  whete  all  mMiia^wi  seeee  Jmnetif  BBlebraled, 
atytt  Bt^aD£)3.,iiiade  kixi  (sir  £dwaf d  Cdte  jjt  his  tlWHlft'nj'  pf  LitUetml, 
a^f  ^bih  plighted  between  them,  doth  eudei*  llu  wUia  .wiUi  the  wtiole, 
•^Buch  quantity  as  he  shall  please,  of  jtuslaadsj  at  thp  BKBta.  tjlD.^_?P^* 
fyiag  and  ascertdioiag  the  saias;  jui.whiph  the  wife,  sJler  her  husband's  ' 
Itaath,  may  enter  witliom  farther  ceremoay.  4.  Howothx  tu:te»svpalTit[g)i 
w£c^ialonly^a  s|>eePR~or^wer  ad'ostium  tecksiat,  made  when  the  hus* 
band's  father  is  shve,  and  ihd  son  by  his  consent,  expressly  gives,  endows 
bi3  ^e^itjt  pared  of  his'father's  IwdsJ  In  either  of  these  cases,  ihe^ 
idiKr('°  prevent  Trauds)  be  maile  (A)  injaeis  todeaim  at  ad  Mtwia  tecle- 
aiae ;  non  ennn  vedentjmata  m  ^«ela  mtrtali,  asc  m  aisssra,  mtt  oti'U  -ubi  eiaU- 
deatinafvere  confugia. 

It  is  curious  to  observe  the  aeveraT  levolutions  wkdch  the  doctriao  of 
dower  has  undergone,  unee  it*  iasrdductioo  into  £MgU*d.  It  seems  lirsi 
to  hare  been  of  the  nature  of  the  dower  in  gavelkind,  before -menti(med  i 
M*.  a  moiety  of  the  husbsitd's  lusds,  bat  fiwfeitaUe  by  inoontiioenQy  er  & 
•eoond  marriage.  By  the  famous  charter  of  Heaiy  I.,  ihif  conditifta  of 
widowhood  and  chastity  was  osly  Mqnited  in  case  tbe  huabsnd  left  any 
issae  (i) ;  and  afterwards  fra  bmc  ii»  axite  of  it.  Under  Heary  the  Se- 
eend,  according  to  Olanvil  (i),  the  dawer  ad  attmm  ttdttim  was  lite  most 
uaual  species  of  dower ;  aad  hata,  as  well  as  in  NaroMndy  (i),  it  was 
bindhig  upon  the  wife,  If  by  her  consented  to  at  the  time  of  marrisge. 
Naither,  in  those  days  of  faooal  rigour,  was  the  husband  allowed  to  endow 

(*)  Ca.  hsa.  II,    B  L«T.  Wl.  (il  &  iMrtH  titm  Hw  rimi  nmmmi,  H  nM 

MO.LJU.a.    1J«I.)1&  tlttru  fiifit,  dtum  •mmmliMiMl  i—n  itn  mur 

tU  4  Bap.  ts.  .M  lAnt  nmmtml,  ifm  mtiitm  ikiMO,  *m 

[«l  Co.  Un.  n.  twMt  •«■  hwiiim  tBwm^ni.    (Can.  Bn.  i. 

(4  Co.IiU.  t«,M.  A.a.\M\.    iBUOd.  to  cmt  oliutw, 'U  Ona. 

M  UM.  t  IT.  pu.  k.) 

Qfl  /ta^  t  «.  (It  St.  Cttstmm.  e.  tSL 

(i)  BncLon,  l.t,c»,ll. 

oot  of  aneh  lindi  *Ua,  u  her  bnsbinil  hid  b-  <t  tbme  ta/kcn  hi  eiehiiup,  thongta  Ifie  *nt 

•    gal  uiiin  of,  ite  pat,  note  (i3<t)  ta  thi*  chip-  Wnd  waa  *«iied  oT  both  daring  the  coTKnam. 

ler.t  Tha  oidow,  kowerer,  nuTmaka  hai  ilactioa 

(M]  Tf  a  man  hu  mada  n  ndMMgs  of  avt  af  winnb  of  iha  two  wCaWa  *h«  ■£!  laks 

■andi.  fall  wlrtoar  muat  not  bt  MiJa.iHd  tnlh  kwdoirar.    f  (V  Ub.  31  H 
out  of  the  landi  giTco  in  eiebuiftf,  Mi  Ao 

Vol.  I-  (IBlSeaBoT.n.  (M)aitlHBdorit»Vol.B.  n.  t  >M  Bar,  s.  (U)  M  Ik* a4. 
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b«T  ad  oilftim  tedtriai  niih  more  iban  th»  third  put  of  the  IbtkI*  wh«raa( 
he  tlien  wu  seised,  ttaough  he  might  eaclow  bet  with  )e»  ;  ieet  b;  tub 
lUxirel  endowments  the  tord  should  be  defrauded  of  his  wurdEhipa  u>d 

other  feod&l  profiia  (m).  But  if  no  specific  dotation  was  made  W 
{'134]    the  .*cburoh  porch,  then  she  was  endowed  by  the  eonunon  Jaw  of 

the' third  pan  (which  wu  called  her  Jae  r^uicntdiilis)  of  auch  buds 
and  tenements  as  the  huabsnd  was  seised  of  at  the  time  of  the  espousslt, 
and  no  other ;  unless  he  specially  engaged  beforu  the  priest  U>  endotr'Ua 
•f  his'future  ac(luiaitions  (n) :  and,  if  the -husband  hiul  no  lutds,  an  en- 
dowmeni  in  goods,  chattels,  or  money,  at  tha  time  of  espousals,  was  a  iaa 
ef  any  ctower(e)  in  lands  which  he  afterwards  acqnrred  (p).  la  king 
John's  magna  carta,  ani)  the  first  chapter  of  Henry  111.  (^ ),  no  m«niioD  u 
made  of  any  alteration  of  the  conumm  law,  in  respect  of  the  lands  sub- 
ject to  dowen  hut  in  tlniae  of  1317  and  1224,  it  is  particularly  prorided, 
Aat  a  widow  shall  be  entitled  for  her  dower  to  the  third  part  of  all  such 
lands  as  the  hushand  had  heli  in  his  lifetime  (r) :  yet  in  case  of  a  specific 
endowment  of  leas  ad  ttsliuim  tecUaiae,  the  widow  hsd  still  no  power  to 
waive  it  after  her  husband's  death.  And  thia  continued  to  be  law  daiing 
the  reigne  of  Henfy  III.  and  Edward  I.  («).  In  Henry  IV.'s  time  it  was 
denied  lo  be  taw,  that  a  woman  can  be  endowed  of  her  huaband's  goods 

and  chatteth  (c) :  and,  under  Edward  IV.,  Littleton  laya  it  down 
[*139]    "expressly,  that  a  woman  may  be  endowed  ad  o*tium  ecelttiat 

with  more  than  a  third  part  (u) ;  and  shall  have  her  election,  aftei 
her  husband's  death, to  accept  auch  dower  or  refustt  it,  and  betake  hetmU 
to  her  dowRr  at  common  law  (te).  Which  state  of  uncertainty  was  proba- 
bly  the  reason,  that  these  specific  dowers,  ad  ostium  »ecUsiaa  uid  ex  n- 
kfiwu  patria,  have  since  fallen  into  total  disuse. 
/'  I  proceed,  therefore,  to  consider  the  method  of  endowment  or  assigmof 
I  (lower,  by  the  common  law,  which  is  new  the  only  ttsual  species.  By 
the  old  law,  grounded  on  the  feodal  exactions,  a  woman  could  not  be  titt' 
dowed  without  a  fine  paid  W  the  brd ;  neither  could  she  msrry  a^iin 
without  hie  licence  ;  test  she  should  contract  herself,  snd  so  coovey  [nrt 
of  the  feud,  to  the  lord's  enemy  (x).  i  This  licence  the  lords  tooh  care  la 
be  well  paid  for  i  and,  as  it  seems,  would  sometimes  force  the  dowager  to 
t  second  maviage,  in  wder  lo  gain  the  fine.  But,  to  remedy  these  op- 
(Mresslons,  it  was  [wivided,  first  by  the  charter  of  Heiiiy  I-  (y)  snd  afler* 
wards  hy  magna  tmrla  (>),  that  the  widow  sh^l  pay  noihiog  for  her  mar- 
lisge,  nor  shall  be  diatrianed  to  marry  afresh,  if  she  chooses  lo  live  witk- 

(■)  Bnct  l.t,c.  M.tl.                                         I  thn  andowj"  whlA  inHllBd  tha  wlA  to  tai 
-      ~                        ~                                                                  I  ntcsuUIii,  or  hli  penoul  »t*i« 
'Idt4  (at  br  HVM  «ru  i^.  «,  u« 
r  iniiad  of  In  H»  ronrlndnf  cbBjilN 
tbiibapt;  IbMith (ha reuhnnf  UiU lut cipn* 
—  ' hluisT. 'f  of  inrtuBUnnl  * 


»iuiM«dDi7?     <i»  ts(.  r.M.B.iw 

II  DAcuti*  uftDifl  to  b«r  4D««r         t*)  *  11. 

•<  mrwKii.MnwiKr  onlr.ha        (a)  Mln.*.!,*! 

h  in  UTWoUlrnndl  («-,*•(&•        M  UUimm. 
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Isiit  1  bnsband  ;  bat  ih&U  not  btrwv^  lawxtf  Agmst  ib'«  cotiisnt  of  tha 
knrd  ;  and  fartber.  that  nothinK  shall  be  takcM  for  BMirnment  of  lb» 
wijnw'^  dowerj  hnl  ilut  8be.Al]JBllKtnain  in  ber  liusband^.capiisl. nniv- 
Mon-houBe  for  fogy  days  after  his  death  i  during  wfiith  time  her  dq.w.er.shall 
be  aagieneJ!  TEeae  forty "IfayB  aie  called^  ifie  wiBoVa  quarantint,  a  term 
inade  ttseof  in  law  to  wgiittt  the  number  orOWr  days,  wbelber  applied 
lo_thjs_occasion,  OTa"nj_ptnc'rfa)rjf  The  particular  lands,  to  bo  held  in 
Jower,  must  be  aaajgiied  {b)  by  the  be1r  or  the  buabahd,  or  bis  guardian  ; 
B4t_qnjy  JoLthe  sake  of  notoriety, bWatso  to  entMe  the  lord  of  the  fbe  to 
^mand  his  sernciTtif  ffllT b rfr,  in  respect  of  the  landa  so  holdeii. 
For  theTieirT>y~nirB"enuy' becomes  tenaW  •thereof  to  flio  lord,  ["136] 
tnd  the  vidow  is  immediate  tenant  to  die  b«ir,  by  «  kind  of  siib- 
infendalion,  or  under-tenanoy  complMed  by  this  iNvewhureoT  laaignnient  -J 
vhich  (ennre  may  still  be  (reated,  notwiitisioiding  the  stUMe  of  ^m 
emptortt,  becaiue  tbe  beir  pans  not  with  the  fee-aimple,  bat  mily  with  an 
«stal«  for  life  ITthe  heir  or  hi*  gnardiaii  do  notasrigi  berdoWcr  within 
the  term  of  quaruttine,  or  do  aaaign  it  nnfirirly,  sh*  bu  bar  remedy  at 
law,  and  the  shetifT  is  appointed  to  assifn  ii{i).  Or  if  the  heir  (being 
tnder  age)  or  his  gnardian  assign  mors  than  >b4  ooght  to  have,  it  may  b* 
afterwards  remedied  by  writ  of  ttdmeatvrement  of  dower  ((/})  If  the  Uiing 
(^_whicll.th»'i9 -endowed  be  divisible,  her  dower  niiist  b«  setont  by  metei 
and  bounds  ;  bni  if  it  be  iiTdttfeible,  s^e  must  be  endowed  specially  ;  as 
tfrt)ie"t&rd  presentatioit  to  a  church,  the  third  loD-dish  of  &  mill.  liM 
diTt^  j>art  of  the  profits  of  aa  office,  the  third  sbeof  of  lithei  and  tbs 

'~*tTpon  preconcerted  marriages,  and  in  eststm  of  considerftble  eona«- 
qnence,  tenancy  in  dower  happens  rery  seldom :  for  the  claim  of  the  wifs, 
lo  her  dower  at  the  common  law  diffusing  itself  so  extensively,  it  became 
ft  gtvst  clog  to  alienations,  and  was  otherwise  inconvenient  to  families. 
Wher^ore,  since  the  alteralion  of  tho  ancient  law  respecting  dower  ad 
ostium  eeelesiae,  which  hath  occasioned  the  entire  disuse  of  that  species  of 
dower,  jointures  have  been  introduced  in  their  stead,  as  a  bar  to  tb«  claim 
mt  common  law.  Which  leads  me  to  inquire,  lastly, 
^'  4.  How  dower  may  be  barred  or  prevented  (27).  A  widow  may  be 
barred  of  her  dAwer  not  only  by  elopemeot,  divorce,  being  an  slien,  tlie 
SeasoiTor  .hei  husband,  and  other  disabilities  be  fore- mentioned,  bm 
arsb'Sy  detaining  tbs  title  deeds  or  evidences  of  t\ke  estate  frpni  the  heir, 
vntiT  she  restores  them  (/) :  and,  by  the  statute  of  GlouceaMr  Qr),  if  ft 
^ '^ — -  -"^'  - ' ■  jnes  the  land  assigned  her  for  .dower,,  she  Jorfeits.  it 

md  theheir'may  recover  it  by  actioiU^S).     A  woouui    ['137] 

[t  UplMm,  bl  vuUcutor.  a*  («tr  ikf,       (')  P- 1*:  B.  14S.  Plwik.  L.  114.  SML  WMtm.  I. 
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kich  pccMiuoiiatiiw  (nmUifBcUd  counlrtai  tn  11  Bdw. 

ilWBjtDWiit,baftnUM]ii»p«Kiitt*d  loluri  (<)  Co 

Bialinil.  (/)» 

It)  Ce.  Lltt.M,U.  tf)  «  Bdv.  L  E.  T. 


(.)Co.l 

(/)  an.  M. 

37}  B;r  tbc  ciulom  of  KmC,  tb*   wifa'a  ■  gift  or  feoffbiant  wu  mid*  in  fM  or  Inr  if im 

■rararihsiHiilTorKiTdkind  lutdiwuin  of  tifa  (or  iitnngpr)bT  itmni  in  dower,  (Bi 

CHH  fnrivitaMe  far  ib«  fplnar  of  tbt  bus-  is  ibu  au,  hg  in  iht  ni(er«ion  mi(hi  emgi 

k1,  but  w^n  ibe  belt  ihnai.1  loM  hit  Mm-  tat  Ac  (ailriiitn,  ind  iToid  Ibr  nutr,     Bm 

inc«.    Jinft  Mu.  £8.      Bnt  thii  nitnia  lbs  minhief  wu.  thai  whan  Iha  IWiffae.  ji 

a  nnl  ailend  to  tn-aaon.      Wright'a  T*-  mj  oibcr,  died  nlwd,  whanby  ika  entry  u 

■—.  lie.     Iloh.QneiLnO.  kim  ID  iha  nrmiiM  wu  taken  ■way,  he  j» 

SS)  ■•  The  mlwihier  before  At  ratkini  of  ttta  revenion  noold  htrt  no  writ  af  entry  ad 

I  lUtota  (Oljunliii,  B.  T.)  WW  not  when  wiia—i  Uttm  and]  *ft«  Ik*  daeeaei  M  t*< 
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/  ry  or  Che  l8aiisj_^ing  lijBl ^coverture  (k).  But  t^e  most  uaiial  f^^^Si 
)  tk  bnrriDg  doweis  ia  by  jgintunw,  m  regUlBMid^jL.Ul.'B  eutuM  27  hw 

VIILc.  10.  ^ 

A     A  joiniufe  (flO),  #lneh,  strictfy  HperJEUg^  B^^fiei  »  jrint  ea  we.  limit«4 

lo  boih  biaiiftnd  >nf  wife,  "but  ia  ooniTBOn  acceplalioA  tsl«Ads  ai^Q' 


inle  eslatc/ttmited  ta  dwwifa  only,  is  thaa  itCaea  bv  «i  Ed  Ward  C(A«  {tfi 
"  a  competenl  Uvelihobd  bTft«bIiritd  fcr  tEe  Wife,  of  Uhdg  micI  tenenieW; 
to  toka  efTeot,  ia  profit  or  poMeiMbn,  pfptently  after  ike  deailt  oflbS  fiijt^ 
band,  for  tfaa  h(b  of  tba  Mife  at1«aM',"i.  Tbia  ([esciiptuiB  UTiaJI»<l  fhw 
IIm  purview  o(  liia  atatiile  AT  Sttmiy  VlII.  *.  10.  bc>ror«*nienti«iied;  com 
monly  calM  the  aUlat«  ol  tutf^  Af  which  we  ahaU  apeak  ftilly  bsreeftec. 
At  pcoaunt  I  have  taij  U  abaeiVa,  ^  More  tbe  makiog  of  thai  aUtulch 
the  greateat  part  of  ihie  laai  *f  Boglatid  waa  eannyed  t»  uaes  ;  ihe  |»«- 
perty  or  poaaeMimi  of  the  Bail  being  raaled  in  arte  BaRv  tuul  the  um,  ot 
profits  thoreftfi  in  another ;  whoae  ditwlienl,  with  regard  to  the  diapoaitio* 
thereof,  the  fanaaB  waa  ia  coMoieroe  obliged  to  follow^  and  might  be  cu^ 
palled  by  a  court  of  equity  lo  obaarfOi  Now,  though  a  hiubud  bad  Aa 
M«  of  landa  ia  abaalvM  Civ-ai^ple.  yot  the  wife  waa  not  eatiiled  lo  a^ 
dower  therein;  he  not  beoDg  wMwd  tb«r6of :  wbereforfe  it  became  iiewtl.OB 
BHTriant,  loaettle  by  axprvaa  deed  soiMa  i^eia]  eaiate  to  the  uae  of  tk« 
hvaband  and  his  wii«^  foi  their  liv«B,  in  Join^-teitancy,  or  jcdntare ;  which 
aettlemonL  would  be  a  proviaioa  toi  the  wife  in  ease  she  aurvived  her  hn^ 
band.  At  length  tha  statute  of  utea  ordoioad,  ittat  such  aa  had  the  km 
of  lands  should,  to  all  intents  and  purposes,  be  reputed  and  taken  lo  Im 
nbaolDtely  M(Md  a«d  posooMod  of  thoaolL  itself  IncoaaeqneiKeofwbiclL 
l«galseiBin(30),"ail  vivea  woidd  have  beooB*  ttowoble  of  avohlauda  ■• 


nsuia-  «»■/«.  8  J«b.  fc  Waft.  808.  Dmm^.  anHk, 

TsnioD  1  Br.  326) ;  mtii  thDUfh    ia    taeh  cus  Ih* 

II  lie  "pio   [ic.   urij,  u  tuuimuiiij  lie  wu  ;  wjclpw  pf  th«  mortgRfjee  rfoold.  »l  l»w,  !»  m 

■nd  for  the  reni«Iy  o(  «hi»  miiohirf  thla  «■-  titled  to  dower  out  e 

WtBpiielliB  writ  of  eixrr  in  atai  ynnua  in  iVoOn,  Cf<).  CBr.lOI);ihaCaun 

Ikm  lifetime  of  lenint  in  doner."    2  Inst.  309,  would  not  allow  her  10  lake  ndrnniwi  n  inu 

Bal  the  Mntuie  iFu  not  iMen<fcd  la  reiinio  Tegiil  tight.  bMnine  li  ii  a  gdienil  rule,  that  ■ 

(eauitia  dower  from  atisnng  Far  kmmm  (jfi,  tnt*te9iil«  u  eaasidendiineiiuiiT.ai  Moiif 

be  luah  an  ,*«ula  wrougfat  no  wront.     Ibi^  inc  in  iK>  «tRd  dv  inui.  not  to  ttia  iruttca. 

(29)  Bac  Al>.  til.  Dower,  &.  Com.  Dig.  tit.  (Find,  r.  Edrl  a/  VFncM,ta,  1  P.  Woii.  ZTA. 
Jtnman.  1  Oni.  iMg.  19&  and  imiai,  tK.  Athrm  r.  tlhitim.  9  Vb.  aen.  <M.  NmI  v. 
ioiMors,     .  L/<fm,E  Fteria.  414),  Wahan  jail  (mi.bsw- 

(30)  It  i(  «(IaUUbed  doelrioa  navr,  llwt  a  ever,  tliu  ihia  eeaenl  nile  is  deriiiid  rii» 
wire  1*  nnl  dowabtaof  a  Mif  ctute  :  (Go*  when  its  dpcrtlfon  woold  b*  lolei  in  ofaima  ol 
BM  T  Wintmert,  9  ilk.  Bt) ;  Or,  dow^  ia  dnWer,  t<io<i«h  it  ia  anibned  whanaver  it  pica 
entirelT  a  Ugal  demand.  lAiiomy-Ocitcral  toeicIudcHUehclnima.  (dpe pui. chapter  lOt 
r.  AoNi'Oa.  tanp.  Talk.  l^af.  Yn.  k  BMa  p.  159).  It  is  alao  mmJA  that  title  to  down 
ntnj  he  tenant  by  tbe  cuneay  of  hla  deoaaael  attar^ee  mjj  when  the  hpaband  haa,  al  aaipa 
wife'a  trust  eaiate,  ( Wmiu  t.  Sail,  1  P.  Wlna.  time  during  *e  iBarrlaiB,  been  aaiaed  in  poa 
ta8}.aseemin|1y  partial  dtrcrait]',  for  which  aeiaion  of  the  entire  inheritance,  not  elpeeA. 
Lard  Talbot,  C.,  aaid,  he  could  aee  no  reuon ;  ant  upon  the  drtermination  of  a  fiululd  i>. 
but  which,  na  tie  found  it  tattled,  he  did  not  lereat  rarred  out  of  it.  and  interpnieit  befDiv 
'  -'  ''       "  It  liberlT  id  correel,  j  ICIiapIni  *.  the  huabnnd^  remainder      {Bala  r.  BattM,  \ 


Ckaplix.  3  P.  Wna.  SM)      Upan  flw  BPne4pteL     IjKi  Raytn.  Wn). 

Ibat  a  widow  ii  MC  dowaUa  aut  or  laaAa  af        tlpaa  l^te  priBBJplaa,  ttei*  ara  a  tsria^  M 
oahaud  had  BDti,diiiiD|f  llieaa*ef     otnitM  br  whieh   eaarrrinaaa  nam,  by  deal) 


tura,  tmlaeliaiB;  itiahfid,  Aal,  if  hia  aatat*  bsbneanaa'aBi 
wainhject  toaiMitpaanAaM  Ifaa  tioaof  faaat  attaobing  D' 
baa  aarriap,  aad   lamainad  W  during    lb*    afi^red  oiode  is 

I 
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wOoleoBauauaaaaDl  Me  <*«ntane.hB  widow     niesai  tbe  buafaand  ahMl  upMM.waii 
Wnaat  elaiai  ibwer ;  fir,  a  right  of  redamptkxi    bnv  p»*«>  a««r  tha  who)*  ta*  :  aa  ihal 
M  laanlj   aa  ajslaMa   tuta  t   (CaatwM  *.    yua  il  IB  a  pwnbaaw  mljMat  aaf  Am 
I  (IT)  laa  Bo*,  a,  (IT)  (t  Iba  ad  aftlia  ToLB.  IL 


«twa  bvM  tB  th«  nifl  of  Hhttr  knteii^K.  t|id  ■!■>  Mtidad  Kt  A*  noM  lim 
o  Miy  »twciAl  landa  tbal  Bii^  be  m«^  i*  jaiMura  i.  bai  not 
ihe  SBOU  M«MM  ptovided,  Uwt  *|iyT  ni^kig  fcwk  ao  mUM  in    [*136) 
ioiniure  to  the  wife  before  msTTiajje,  slie  ehfttt  be  for  ever  pre- 
^TuHeiJ  rrom_tEe]36wer  J3f).     Biii  lien  ffie8e"ro5r  requifiifts  must  be  punB- 

'  tually  ob8erve3":"^r'TbB  jointure  must  take  efTect  imaudiately  on  ihs 
dBBiL  ol  liis' ji'iMbui^.  2-Tt  mostlie  for  her  own  "Iffe  a(  least,  ancl_ not 
fwaiiteT  f^.  mtoYfiiy  tercn'orVesrg.  'or  other  smaller  estate  (31).  ^.Tt 
■iBsl  be  made  lo^OTsefr'and  nd  P^BBT  fe  tixisL  for  Iter.  4.'Tt  must  ba'^ii^f, 
Wd  M  in  the  <le«3  particulaily  expfesspd  to  be  (32J  in  tatisfactioi)  of  bet 
ytole~3owerj  and  not  oT  any  particular  part  of  it.  If  the  jointure  be 
mado  to  her  after  marriage,  shenas'tief  election  after  her  husband's  death, 

^  as  in  dower  ^d  atimn  aecktiae,  aad  may  either  Koept  it,  ui  refuse  it  and 
betake  beraelf  to  hea  dower  at  eommaii  law;  fet  aha  waa  notcapaldeof 
cooaesting  to  it  during  coverture  (33).    And  if,  by  any  fnad  or  accident, 

ooDonmncc  of  inr  ana  (Im  ;  tad  tha  parehk'  aik-fl).    But  il  muinlj  U  rk  naiwMiuj  (n 

HT,  on  IhMBnoutiOnartWinwir,  will  b*  ia  miItM  ImM)  Ihat  Ika  pnviumt  (h  tba  nil 

&Di|  tha  orifiiMl  aomeTuioa,  ind  aoM«n«iiit  iMKilil  b*  tuiai,  in  ciprm  mHda,  to  to  ia 

S'    piruDouni  ta  Iha  cl«imi  of  tba  wifa,     Bol  liao  of  ioum.  if  ii  oui  ka  darly  tollacledt 

orJerMiirathelmtband  OnimnnAsiala-  (boa  Ih*  eonMaU  of  iha  iDMmiBsiit,  ibat  ib^ 

Klrij|Mt<>ttapMaaMionaitdfnal»U,»idM  wa*  tba  laKntiob.     (Vitari*.  J^mfiUt,  tiiui 

■  rtniM  and  proau,  Iha  sen  JimiiaiioB  u,  ia  in  S  Ilk.  8,  and  ia  1  Vai.  ata,  56).     1  ooun 

daliull  of  or  until  cncutton  of  Iha  powat  of  of  aqaiiy  will  b«  ««Dtiao*,  honavar,  aa  to  ia- 


I,  tnlKa  hiKband  for  lifa,  oilli  ra-  ftnUu  »      .  

^aiadar  to  a  tniatee,  hla  azfoavna  nod  adot-  banaa  ai  dawar  bj  anatitar  praviawA,  vhaa 

aiHniondurintthalihofthahuibandi  vhlch  Ikni  inlcBtiDn  ia  mH   diitioailr  muifealsd. 

villpDIIhaliiritationaTCr.intaittiriaba.ia  (Znnf  AnbM<r>.Xi>td£^i«hua,Caop.a83; 

Mmaiadar.     Bf  tha  Iniitation  to  iha  kuahaad  and  lae  paal,  oota  {Bii  la  tki*  diB|iter. 
ferlifa.  llulanlatliiMwtlllnTMtad  in  dim',        (01)  Ilia  wall  aiiaUiabtd,  aa  ganani  doc 

•o  that,  if  hadia  withaut  naliiny  airf  appoint'  tiioa,  Ibat  linoa  dowar  ia  a  kagal  rifhl,  tho  ia- 

Meal,  Iba  Inharitaasa  will  laai  m  hi*  ham,  or  laDlian  lo  aiclnda   that  hgin,  bj  a  dnua  ar 

Iboae  towfaom  b*  najdartaa  hi>  pio|«it7,Bn-  Itaun  af  aonwihiiig  aU«,  Buul  ba  damonatral- 

■ffn^cd  bj  title  of  dawer,  and  withoat  an;  ea»-  ad,  if  notttf  opuen  woiida,  at  laaal  bj  (what 

linuing  eUalc  ia  the  IruMaa.  appaan  ta  Iba  Coart  la  anuunt  to)  nacaaaarj 

(31)  Aitboughthctaiatamuatbiia  pahilaf  impfication.  Il  ia  on^  wbere  tho  eiain  of 
i|D*niii]F  for  liCT  (if*,  jiet  it  mav  haiaoh  aa  mar  rtawn  would  b«  iiMoosMui  with  tha  will,  oi 
be  determined  aooner  bf  her  own  act.  Tkua,  plaiolj  tend  U  defeat  aama  other  part  of  iba 
an  ealale  dartnu  niJiautt  ia  a  good  jaiaturo,  teataier^  diapoaiiiaB  of  bi«  propatt*,  Ihat  the 
beoaiiaa  unloaa  aooiwr  deterEoined  b;  haraalf,  widow  can  ha  aoopalM  to  eWt,  wtwibat  aba 
iteoatinuea  to  har  for  life.  Haiy  Varnoa'a  will  take  he(dDWfi.or  the  iniereatdaiised  te 
•aae.     4  Rep.  3.  bar.     <Jfva4aK  v.  &tf(M,3  Vta.OSa.     Tkump- 

(32)  Mi.  Chriatian,  (n  hia  aiuiaiatioB  apon  wa  w.  Ntltm,  I  Coi,  MT),  Of  couraa,  m 
tkia  paaaafa  of  the  Hit,  iafa,  "  Or  it  ma;  ba  oeptutfe  of  a  baaveat  of  peTaanahji  eaa  dctm 
averred  lo  he.  4  Rap.  3.  An  aaaaiance  waa  opama  in  bar  of  dower,  unlaaa  an  iAtentiDo 
■lade  to  a  woman,  (o  the  intent  it  abunld  be  for  ta  that  aHact  oan  b«  obp«uivo«lly  eaiaLUah- 
ber  niniDre,  but  ii  waa  aol  ao  (ipt«ned  in  the  ad  ;  {Ami  t.  WiUu,  1  Vaa.  aen.  S30) ;  nw 
deed.  And  the  opinion  of  the  ooiin  waa,  thai  will  adoTlaa  Is  Iha  laaitior'a  widow  of  put 
H  jn.ghl  be  aTerrad  that  it  waa  for  ajointota,  of  Lhoae  landa  out  of  wbioji  fthe  might  oUia 


Mid  ihai  auch  iTomieDi  wsa  lra<embl«.  town,  eialuda  Ihut  olalm  with  laapect  to  tha 
Owen,  31."  remainder  of  aucb  landa ;  (IdUrno  t.  Lm»- 
Theaa  lutheiitlea  are  c*rre«llr  eilad,  bat  naa.  1  Br.  P.  C.  9BI.  a.  C.  8  Frrcn.  234. 
Ibey  are  both  anteeedant  to  tha  Stat)ita  nf  Jjrd  OanlialtT  r.  Lar-i  Bgimgltam.  C<iop.  3S*. 
Frainta.wUeheipnaalienaoia.ihatnoeatatu  mit/um*.  Hluki*t,  S  Fraen.  041);  unlau 
•r  initretu  of  freehold  (hull  be  aurreodered  the  (eitna  of  ika  devjae  eipreat,  or  <jleerlj  in- 
nnlfM  bf  deed  or  noie  in  iirtlnr ;  bbi  if  li  fly,  thai  ii  vaa  the  IMialor'l  ioieal,  the  be- 
ware allowed  lo  ba  pmred  by  orariaatimdnT.  <|ueataf  part  of  the  landa.  if  acoapted,  abonld 
thai  a  prof  iiion  far  wilVi  waa  intended  aa  a  be  in  Mtufaotioa  of  dower  out  of  tba  remein- 
Jointiire;  the  elTeol  would  be.  to  allow  a  lUI^  darl  (Chtimtr,  i.  SfrU,  %  Yea.  dt  Bea.  3S(. 
lender  of  her  frcehotil  title  todower  lo  ba  Dalaim  *.  JtoMuM,  Jneoli'a  R^.  U3)i  aad 

K'ti  by  parol  taatirDaay.  and  tkere  ha*a  a  d«>l»e  of  a  amiu^mi  nwuMrfw  to  a  woman 

naeietal  deciaion*.  (inot  Iha  lUltfU.  that  for  ilfe,  in  iht,  whole  oflha  landa  out  at  whiiA 

•:(hioeraientianot  abaiaaibla.     (Ctarba  *.  her  daw'ar  i*  desaindaUa,  it  it  wel,  eatUed, 

jdadtawa,  0  Hod.  131      TWuyV.TWq.t  t" T  "f" — --y  j— <-''<-— j   ,   |j,- 
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aJohitui«  undo  befan  auiriaes  ptoma  to  b*  oa  ft  bad  tiil«i  *tA  ihe^wot- 
ms  is  evicted,  ot  turaed  oat  gt  poMosiioii,  she  sheil  tl^^i  ^i^tbe  jwoti^mi 
of  t}r«  samu  itat«te)  bare  hei  dower  pro  tanle  &1  Slie  .(!£itp^D  law!(^[ 


litm.  c  IH.)    And  Caiu-  Ur  (iUii  (IiUiui.  I,  I,  c.     the  new  ragnleliaiu  mule  bir  JiBflniui  tMm.Hi 
18.)  ku  (Ivan  iuUi*tami  or  k mumia  HiBt-    wmirafudtciUiarnTMoBlM'HiitomimDtftli 


nonf  UiflGuiLifUDlceLycElGtiLateila* 


.jppou,thult(in  Um  hint  b 

ait  taaii,    JMdUtm. 


liltc  to  dower  ;  for  there  i>  nolhiiig  incwniii-  plyinj;  defect*  in  the  eiflDUtion  of  iointoji'il 

tent  in  the  two  interetti.     {Itutrdanr.  NattS-  powin.     If  ■  jaintura  raMi  la  uttdM, aa- 

BMt,  3  Aljt.  43B).     li  ahnt,  vkanTei  ■  cUv  nMM,  inmila  b*fo»  maniaga,  aquiij  will  4t 

inooiitiDTeriilile  reioU  doea  not  aiiaa  rmm  the  crae  a  ipecilic  perfonDance  of  mch  artieln, 

leaistor'a  will,  that  he  meant  Id  ciclude  hia  or  corenani,  (although    lb*  wifa  hi*  aliiH 

*idoif  fnini  dower,  ahe  will  not  be  pul  to  ber  «ilh  an  adullarrr),  hj  direcliiii  a        ' 


'.Aiaui^llTl 
Jm  r.  T^nrJoB.  2  Bam  £  Cntft  U 


>blej     ouahi  IS  have  beau  mada.     {tHim  t.  Sidmi, 
har    3P.Wnia.iT&     JiMfraHT.  ^wina,  llTn 


II  Ihi*  will  nol  be  aDougta  to  aiclud*  har  3  P.Wnia.iT&     Stutrav 

^:  it  aHU[  appear  thai  he  did  know  iuapd  443.    Jaa  r.  T^htJob.  2  B  . 

eant  lo  bar  her ;  or,  U  letat,  that  hur  d«-  Buciimai  t.  BucUmut,  I    Bail,  ti  . 

id  of  dnwar  would  be  repugoanl  lo  the  dil-  Ijftrd  T.  Jt/aitm,  3  Vaa.  360}. 

itiom  be  haa  ada,     (fVaal  t.  Hanaa,  3        A  widow  will  alao  be  uiiitfld,hr 


pouliom  be  haa  nsda,     (fVuul  t.  Hanaa,  3  A  widow  will  alao  be  aaiutfld,  far  e<iait]r,  u 

Vm.  jut.  }7T>  981).     AUboDgh  >  teMHtor  ha*  Mlijeolin;  her  huabsfld'a  aaMU  H>  maka  good 

da*iMd  hia  eatate  to  IrtuUea,  cbargad  with  any  doliRiancj  in  her  jointun.  when  be  bu 

an  annnity,  or  ■  rtoaa  auBi,  to  hia  widair  ;  engaged  thai  it  ihould  be  of  a  certain  amouiL 

«itl,Baainla'Btiiletodaw«tiapaMaiaiulta  IFrtlmt  i.  Mrrgait,   1  Atiu   440.      PHmir. 

rtM  deriaa,  a  Court  of  squily  wiA  uel  madilr  SuUif,  2  Vaa.  aaii.  411.      ^eola  i.  Sfnii. 

lafar  thau  bscaiua  the  Ualator  haa  giren  aU  1  Vem.  218).     And,  iflhe  widow  ba  eiiciAliit 

hit  pmpetty  u>  tnut«e*.  it  wa*  tuio«*Mrilr  hia  ker  jointure  by  a  luperior  till*,  hei  liuibawl'i 

inieniion  lo  giTs  Ihem  Ibal  which  waaiiM  Ait.  tuiala  will  be  )iabla>  in  equiij.  to  aiwaar  liN 

IFatlir  T.  Cook,  3  Hr.  ISl,     Piiu  i.  Snaitdni,  diffsiatiM  bedaven  hei  ilower  [to  uhich  ata 

1  Br.  333.      Ormtru  •.  C«y,  6  Via.  618).  mar  rerert)  and  the  joinluic.     (Baanl  T.  jVal. 

"     .  although  Ihit  would  be  inadnuaiibla  ai  a  AaU,  1  Vein  iHS).     tto,  altbou^  eiao  a  m. 


hit:  {DntHT.Dtmuto.aVtt.Vn.  JwUt.  of  Ifaa  bendfit  of  bar  dower,  (J<aa 
Aaa,  la  Vol.  1T4.  Atutwy- OnunJ  t.  Cnm,  MamdrtU.  iO  Vtt.  27\.  Wymi.  V 
SHeiif.SlO.  P«tiaMtf.i^,2jBB.d(WaU.     S  Vaa.  134),  ]vt,  an  beit  or  defiaee. 


___.     __ __j(d,  S  Had.  491.    Furmitr  a  purcbaaei  nu'iA  hIvi.  will  be   enjoinad  by 

T.  CttUn,  I   Eden,  lOi.    DiUim  t.  Parbr,  I  aquity  not  to  let  up  an  oulManding  aatiified 

Swanii.  314)  \  if  liu  aacataa  would  he  iaaiiffi-  larm.  in  order  in  prennl  the  widow  fnai  ob- 

oieat  iDwaiiify  the  chargaa  anraaalf  impOHd  laining  herjointure  at  law.     ILtdg  Aadav  f. 

upon  Ihem,  in  ouathaiitla  todowarware  aua-  .^nbron,  Pm.  in  Cha.  M). 

tallied,  lAoI  might  ahewanintantiDBtobarlhB  Thonih  whenever,  at  the  onatioa of  povna, 

criaioi  of  dower;  and,  It  aaenie,  a  nfantica  to  wrtaio  lormalitlM  of  ei edition  are  pieaenbM], 

aacerlain  that  fact  will  bagranied.     (J'nnwi  thoM   Ibmuililia*  ought  in  alrictneag  to  bi 

>. /'htwhi.I  Br.S02.    /Vnd  t. /^oeiei,  9  Vaa,  olcaaly  |iurau«dl   alilT.  if  a  penon,  harii^  a 

jnn.SSO),     Still,  the  admiaaihiliiy  of  parol  eri-  power,  aieoutaa  an    inttrMnwnt  for  nluaUe 

dance  to  enlarge  the  affect  of  1M  temu  a*ad  •onriderattiNi,  (and  marriage  iaaoEooaukied), 

ia  •  will.  ihoBgli  not  in  all  eaait  abaolulaly  is-    ha  ia  iiodentood,  ni  e^iuly.  u ''''  **" 

Ectad,  la  ationgiy  diacounMoanoad  by  the  Tery  peraon  with  whooi  ha  ia  dr 

gheit  aDlhorUy.     ( A*  •.  CibeJMdr,  4  Dow,  inttiumrnt  ai  -'—••->  — 

BO,  B3.  make   tl,  and  '. 

A  Irgaey  giran  by  a  teatatar  to  hia  wtdow,  auch  ai  the  poi       , 

aa  tba  pries  of  hei  release  of  dawar,  moal  be  int«nt  la  chirga,  it  will  ba  decreed  lu  aan  ub. 

fljla  paid  hafore  any  meie  legataea  ean  olaiai ;  oparalinn  of  chBiaing  ia  that  fom  which  iha 

(Bwri^Tf  •.  AnxJyl'.  1  P.  Wifla.l2r.     Dit^  power  al Iowa.     [Slat,  v,  XanuU,  3  Ball- '5i 

tSlw.FUcSB',  AmbLSIS);  fm,  Dia  widow,  m  Beat.  44 X"  Tbu*.  if  a  Mnlunaspowereaghl 

sunti  ciae,  ia  a  purchaaar,  and  junly  entitled  to  haTa  been  eiacutad  bj  deed,  biu  haa  !>•<■ 

to  a  praferance  1  ( Heiiar  t,  JIfgntu,  1  Vca,  tan.  eiaditrd  hy  will,  Ihe  jointure  will  banvpan- 


it  will  not  Taiy  the  priiuiipla  of  tba    o^    ( T9IU1  *, 


>  Cody,  1  Ruat.  6451.  wherea*  it  ia  attaatad  by  two  oDty,  tqiUti  wfll 

Coima  of  equity  eiareiie  a  jMriadktioii  ia    relieiaaninitUiiadefealinaieculieB.   (i** 

^i_: ;-.: ■— laaaaa,  and  in  adp-    kw  j.  Parktr.  Rap.  ia  Eq.  laS.    C-»  » 
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-    OF  THWOS.  HI 

Then  kto  aome  idrantagM  Mtending  tenants  in  dowtr  that  do  not  «- 
Wnd  to  jointresses  1  utd  so  etce  oerra^intresaes  are  in  M>me  respects  ntorr 
privileged  than  tenanls  in  dower.  Tenant  in  duwer  by  the  old  commoi 
law  is  subject  to  no  tolls  or  taxes ;  and  hers  ia  almost  the  only  estate  on 
which,  when  derived  froni  the  king's  debtor,  the  king  cannot  distrein  for 
his  debt ;  if  ooouveied  during  tjie  ooverture  (n).  Bvt,  on  the 
other  'hand,  a  widow  may  enter  at  once,  without  any  formal  pro-  ["ISS] 
cess,  on  her  joiutuie  land  ;  as  she  also  might  have  dooe  on  dow«i 
ad  ostium  eeclesiaa,  which  a  jointure  in  many  points  resembles  ;  sad  the  re* 
semblance  was  still  greater,  while  that  species  of  dower  continued  in  its 
primitive  state :  whereas  no  small  trouble,  and  a  very  ledioua  method  ot 
proceeding,  is  necessary  to  compel  a  legal  assignment  of  dower  (n).  And, 
what  is  mare,'lhough  dower  be  forfeited  by  ^e  treason  of  the  husband, 
yet  lands  .settled  in  jointure  remaia  unimpeaohed  to  the  widom(o).  Where- 
fore qtr  Edward  Coke  very  justly  gives  it  the  preference,  as  being  mnr« 
sure  and  safe  to  tHe  widow,  than  evea  dovei  ad  ottitirn  ttftttiat,  the  moM 
eligible  species  of  any  (34). 

(■IOD.LM.>l.a.    P.N.B-Ml  <*)iNl.tr. 

(■I  Co.  un. ». 

Lmr, S  p.  Win*.  aa«.  £*aHMT.flraten«,  hiilifetimetaholdnilaUM.iiiiyhiiTsdawm 

1  Seh.  &  L«f.  BO).  ifibii  be  uinhibiUnLafthdiUta.  HoitguM 

Whan  ■  widow  ha*  >e<w|Ksd,  ind  •sanlinaed  being  here  deemrd  «  mere  ircKrili/  roradabt, 

in    the    enjnTinenl  nf   ui  intereil,  between  the  widow  il  eiilillad  lodovret  on  lnodii  nan- 

whurhuid  bertjtie  to  dower,  ihc  nii|hl  hBia  p^ed,  in  i)w  rollawini  muner.     IfahtdidaM 

•ImMM  1  thnt  election,  Ihauah  ibe  hu  nnl  ».  jam  in  the  nungige,  «n4  iher  wen  montnged 

frauljr  dmlared  it,  will  be  tjiily  inlerred  ftorn  afiar  nwrriitge,  then  loone  (hiid  nt  Ilie  wbde 

. .  ..    --—  ^ ,  j^^^j^^y,  y    finnd,  a  for  liTe  :   ir  iha  joinad   in  the  moHgnga.  < 


Didi.46T);BAdherpinia1  (cceHJoo  toaael-  iflhey  wen  BOrtaafK)  before  marriagp,  or  if 

ttmnenl  miiy  be  held  an  eteciion  w  abide  taj  monuBied  ifiec  mirTiaie  tn  acoure  pari  of  Um 

tfae  whole.     (Mitntrv,  Ijtrd  llvmvad,  17  Ve>.  purchaae  manaj,  nha  nu   far   life  ona  third 

flot.  ):enenily  Kpeuklng.  acta  done  by  of  the  lutjilua  thnt  tanaina   afler  Miiafyinf 

r  before  he,  or  ilie.  >■  fiiUy  inforoied  of  the  raonnu.     See  1  R.  H.  7M.     I  Jobiia.  Cb. 

her,  righit,  will  not  inHiunt  lo  an  «leB-  R.  iS.     5  Id.  492.     In  N^lwa  t.  tktM,ii 

(P-wy  T.  DubaiHnt.  3  P.  Wnii.  32t.  decided  by  CbuDcalkn  Jonea.  in  Aui.  I 

iiTi  T.  Sn>n'l,  3  Vti.  &  BeL  SSi.  DiUim  ihM  aJlhouKh   the    widow  bad  wined  in 

■krr.  I  Swantt.  381,      WhitiUr  t.  WO-  moilKata.  if  the  martfagee  be  GrM  Mtia 


lot.  ):enenily  Kpeukini;.  acta  done  by  of  the  lutjiliia  thnt  tanaina   afli 

■  party  before  be,  or  ilie.  >■  folly  inforoied  of  the  raonguie.     See  1  R.  S.  7M,     I  Jobi 
tda.  or  her,  tighit,  will  not  inHiunt  lo  an  elea-  R.  iS.     5  Id.  492.     In  N*lava  t.  tktot, 
rion.     (Piwy  t.  DabBmnt.  3  P.  Wnii.  32t.  decided  by  *'  "       ~ 
ChahfitTM  T.  Swril.  3  Vei.  ft  BeL  22i.  A'JJoa  ihM  aJlhoui 

T.  Pvkrr.  1  Swantt.  381,      WliuittT  t.  W^  moilKata.  if  the  martfagee  be  GrM  Mtia&NL 

«l«r,  S  Ves.  jun.  371.     Sditwr^  v.  Afvna,  afae  ii  anUtled  foilire  Uooe  thiidof  rhe  wbala 

■PCIi-l.  Ul).  of  thalanda.not  meraiT  at  iha  aurploa;  aba 

taMe  joiniure  in  )«r  of  dower;  and  if  a  join,  mayjie  barrad  \if  a  dinnca  on  aooDuntof  hat 

Mie  be  made  of  freahald  eaiaiea  in  iniit  tor  adodery ;  and  a  jointnn  nay  be  forfeited  for 

»a  infant,  Ihia  will,  ia    equity,  be  a  Iwr  to  the  name  eauaea  m  down  n^  be.     Any  aa. 

bar  elaim  of  dower.      It   waa,  indeed,  once  late  lolandi.oraoy  peennlary  proriaion,  gi>aa 

4aulNed  whether  a  Joiniare,  boweter  formal,  to  an   intended    wife  before   ipaiTiiiga,  ban 

•allied   on  an    infiial    before   man i age.  waa  dower,  proTided  ahs  join  inihe  coBTryanca,!! 

■  bar  to  dower ;  but  it  hai  been  deiermined  (he  be  o(  Full  age  i  and  if  aha  join  in  it  wilii 
daa  ancb  a  joinioreia  binding  npon  tlie  in  (ml,  her  father  or  guardian,  if  alia  iia  gndiir  age.  S 
w)u  eaanot  waite  ilafterherhuaband'adeatb,  R,  S.  Il3.|p>a*iba  widow  dower  in  the  aor 
■ad  Dtaim  bar  dower.     {Karl  t/  B*eUMf\am  plui  that  amy  ramiia  al\ar  lala  of  her  boa 

r.Dmy.t  Eden.  73).  band'i  eonlraet  fet  the  purehaaa  of  lasda  and 

<H)  In  filew-Yorii,  tha  law  on  the  anbject  pavmenl  of  what  renmina  due  on  ii. 
af  thia  ehapu^r  ii   c^aerally  the  ■amo  •■  in        If  landiorapacanisry  pn>riiian  bagiteaia 

Bngiand;  we  hare,  hmrever,  no  tenant  In  tail  lieu  nf  dower  after  Ihe  nuniaga,  it  ii  deemed 

sAcr  poeailiiliiy,  &D.  and  no  dower  eioeptoa  a  aaliafaelion,  unleaa  the  widow  diaaanla  aad 

at  eoinnKni  law.     See  an  lo  dower,  and  Join-  bringa  her  action  for  dowar  in  one  year  aAa 

Nn,  t  R.  8. 740,  &e.     With  u^  the  widow  of  ttia  death  of  faai  huifaand.     1  E.  8.  Ttl  T 
M  aJM  btithud,  wba  bad  been  allowed  in 
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CHAPTER  IX. 

OP  ESTATES  LESS  THAN  FREEHOLD. 

/     Or  esucai  thu  an  l«w  tliM  Ircelwld,  there  aro  three  botU  :  1.  E«»lw 
'  A>r  jrean  :  2.  Enatei  at  will :  3.  EMstes  bt  BoffeTangp.  ; 
/    I.  A'neatAt«forw«ar«fl)i8aeontraet  foriliejwsaesBionprUndsor  teMH 
'aieaU,  foi  some  ^termtnaje  period  I  ana"  it'laltes  place  w^ere^a^niam 
letteth  them  to  uioiher  Tor  the  term  of  a  certain  number  of  ^e a r«,  agreed 
upon'  between  the  feasor  and  the  lesBee  (a),  and  the  lessee  enters  there- 
on (8} '{2),     If  the  lease  Be"Wt'Tor  half  a  yeai  or  a  quarter;  or 'afiy^e« 
'iJMi,  ihia  lessee  is  raspecled  as  a  tenant  for  jrears,  and  is  styled  so  in^some 
;l«gal  pn>c»eding*  ;  a  Tear  beinff  t)re  shortest  term  wjiich  the  law  in  this 
case  takes  notice  of  (e].J  And  ihia  may,  not  improperly,  lead  oa  inte  a 
.  ahort  digression,  concemin|r  ibg  dirision  and  cafcidatioD  .of  time  by  the 
English  law. 
I  The  apace  of  a  year  (3)  is  a  determinate  and  well-linowB  period,  am- 

M  WsmiriienninuLance  for  ill,  Out  (li*  UUnwd*:  tbt  ionoi  U  dm  IkU  ftrHb  faaiiti 

MnrimilBDiar'-— at"uKl''-<B'abulii,Jn]iw,  tall;  ths  <lnnSB  Li  bi  who  ncilteLb  it:  h*IM 

ikt  w*  IE  icttra.Uw  either  ■  puilra  ilinllluUon ;  rnnUih  lis  iH  M  ilenonilulail  ths  leuni ;  udfei 

aw  tmwiiiiiillT  dnodiiatlH  dcwrar  sflfut,  la trhun  HiipuKftdUu  lem>e«.    (Ljq  tSIJ 

a*  Utter  him  U>  whom  It  k  3am.  Tbaltemalib*  (A  IM.U 

llUliMkMh«r«iakiaDt;U*l*)ffHlali>t*HkiMi  (cf  IMd.n. 

(I)  Bm  But.  Ab.  LcuMi  PteMcn 

MMi  I  Cniiie,  M3,  ie.  _^  

(8)  OfcDUrtB-buTSUihorwillbeiindenlood  eleven  diji  in  iWycnr,  frot       _        ,       .    , 

M  pot  lh<<  HH  of  letting,  mij  at  (  particu-  to  the  Mih,  ud  in  oibcr  rufecta  rc^ulalea 

hr  iHUnra  of  ana  'mode  in  wtiich  in  eiiaie  the  rutuie  conpuialiDn  of  line,  niUi  a  aarii« 

fM  jtnn  may  ba  enated.     (See  pait,  p.  H3\  of  incient  Biutomt,  &4.     See  the  atptuia  aM 

"           a  oiiriooal;  •arlotu  wiya  in  whiRli  forth  in  Burn  Eco.  L.  til.  Kalandaf.     It  ha* 

lion,  fbipaj-     anirr  ten!,  If  iha  feut  of  Michaalpiai,  kc, 

bu  for  *o  many  yean   ai  an  neresanry  to  tni?  i)  noi  admiiiilile,  11    Eut,  312.1  bu 

Taia»  Iha  auni  reqiiirad.    (Cmlir  i.  Bantnrdir-  upon  a  piral  agieameat  itia  othenniae.    4  8 

Ml,  I  P.  WoiB.  M».     HUdinu  t,  HiUhmt,  2  &  A.  58B. 

Tan.  404.      S.  C.  9  Fne'm.   !4S.      Iht  t.  The  vtv  Doniiii)  uT  tliree  tmndted  aadaiik 

Sm^MM,   i    Gatl,    IT).     Dm  i.    KliluMt,  I  tr-fiiBdaya;  than  areaii  Iraura,  KiihiD  a  la* 

Bam.  Il  Crew.  34S).     Tbough.  in  auch  caea,  minuiea  over  in  each  year,  vhleh  eicn  fbwlb 

If  a  grot!  aiim  aught  to  be  paid  at  a  fited  yesi  make  auniher  day,  via.  Ihree  bundmj  and 

liiH,  and  [he  annuHl  renU  and  pmBii  will  not  liitf -lii.  and  beinjthe  Z9rh  Fnbniarj,  cooau. 

analila  ihem  to  make  the  paynx'ni  wilhia  ih*)  tute  the  liiaaeiiile  at  leap-year.     Ca  lit.  iU. 

tiaM.  the  Court  of  Chancery  will  direct  ■  aula  S  Roll.  591.  1.  35.     Cnai.  Dig.   Ann.  A.    24 

or  RiortgHge  of  the  aauie,  aa  droumiUnee*  Geo.  II.  o.  Bl  a.  3.     Where  •  alaiute  apaaka 

DMT  raader  on*  coune  or  the  other  moat  pro-  af.a  year,  it  ihtll  to  Bonipulad  by  the  wWa 

par.    (Bmy  *.  Atkham,  S  Vem.  36.     SluUen  twelre  montht,  according  to  the  uleailar,  aad 

r.  Dtrmtr,  1  Vem.  311.     Gtho  t.  Bdcliitr,  1  nnt  by  a  lunar  monLh,  Cro.  Jac  166 ;  but  if  • 

Ilk.  606.     AUat  r.  ftutkaH,  1  Tea.  it.  Bea.  atatute   direct   a  pronecution   lo  bt    oiihia 

ra.     aMli*Jthi.daie,lUerit.E33).  t>^(ke  montha,  it  »  U»  Uu  to  pnMenI  aAar 

(II)  Aa  lo Ilnw.  and  tlia  mode  of  cmnpnfinf  theeipireiion  of  twel>e  lunar  monifaa.  Cartk 
It  ID  lannal.  aa*  Com.  Dig.  tit.  Ann.  and  til.  40T.  A  Iwelve-monlh,  in  ihe  ainniUr  wi» 
T«ii.pa  i  Vin.  Ah.  til.  Time  ;  Bae.  Ab.  Leaaea,  bar.  tncludea  all  the  year ;  hut  iwein  moBlli* 
E.  9  dc  3. :  Bum  F<oo.  L.  Kalendar  ;  Jacob,  ahall  be  oomputed  according  lo  tweDtJ-aigbt 
Die.  lit.  Day,  lit.  M  inth,  and  lit.  Vear.  dny)  for  eierj  nwnlh.    6  Co.  6S. 

Before   1759.  the  year  comnwnced  OD  the  Half  m  ^ttr  conaiala  of  one  hanrired  and 

t6th  Maieh,and  the  Julian  kalendar  waauasd,  eighly-two  duya.  for  there  ahall  be  no  iwrd 

and  much  inaccuracy  and  inoonienienoa  re-  to  a  part  or  a  fraciinn  of  a  dar.      Co.  Lin. 

mltad,  which  oooaaionad  the  imniductiiM  of  135.  b.  Cru.  Jan.  116.     The  lima  lo  nillair 

Ika  M*  itik,  tp  Iha  S4  Q«o.  IL  c  93.  iriiiah  nitlun  *ii  monlbi  ahaii   oe  rcckoixd  lalf  a 
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MMingcmBimaljof  3ftB  dajn;  for,  though  in  bit'saxdle  or  Uap-    [*I41J 
yMn,  it  coousu  fTOfoiy  of  S66,  ;«l  bf  iht  alatnte  21   Han. 

*  dn  AiriUMmrtnit^midk,  M  intaMo/bitlaof 

fiC'i-  (icbsiigB   ud  ptomiHix;    nolei,  ha*    MI* 

II.     ,  '  bliikfd.  itui  ■  monlh  imintd  ir.  Ihmeconlracta 

•a  m  nvtrr  ^  d  «iir«au>MhA  of  aiw.  iluU  b*  damiid  eilmdir.  3Bn>d.&B.in 
i^-OB^  itaji.  fot  (he  law  don  not  regard  ^        In  4ll  Jffol  jimiilinfi,  M  i>  tuimuiliiMU*, 

•nlwiniifirrwarda.    Co.  Lilt  13j.  b.  S  Roll  pindinga,  &°.  •  munlh  mram  four  »eeki.    a 

B»l.  1  40.     Com.  Dig.  Aad.  A.  Bur.  1416.      I  BIl  R.  tfO.      Ddd|L  4U.  4M 

Bat  both  halT.jcan  ud  quartan  ars  imall/  When  i  oalBUdar  rMutb't  nitiea  o''  antioa  Ir 

dindad  acconjing  to  caiiaui  fcuu  or  holi-  T«juired,lhe<1ajDnwKiehiliiserv«i9i>iuclud- 

da^B,  raihcr  Ihin  «  prKia*  diilaion  of  da;*,  edi  >nd  rcckoiird  one  of  Ihc  daya ;  n|id  th«a- 

•s  Udy-dajr.   Htd«iaiaia--dtj.  MidiaelDua.  Ibr>  if  ■  nwica  ba  aarted  mi  3Ah  April,  it 

4mj.  or  Chriatinu,  or   Oid    Udyity  (6(h  aiplren  on  2Tlh  Maj,  imd  lh<  ariimi  iBaj  bf 

Aprilj.orOliI  MicliaeUnudajfllielllhOcIo-  commenced  on  28[b  May.     3  T.  R.  fl23.    3 

ber).     In  theae  caan,  luch  dtTiiion  of  tba  Cam pb.  294,     And  when  aMatntc  rr<|<^reatb* 

j«r  by  ike  panwa.  is  renided  by  ilia  law,  anuB  ajpilnal  aa  oAter  of  ciitloma  lo  b* 

and  tberiirore,  Ibaufb  bal' >  yeai't  nnltos  to  hrougbl  wiibia  Ihrei  mouilu,  they  nmn  lunar, 

S-     nr  to  f mr,  yet  a  Rottsa  aenad  on  the  tOib  mntL'!  mlioa  sf  MlioK.     1  Bingh.  R.  307. 
rpteaber  lo  i^it  on  Uih  MuDh,  heii^  hair        A  day  ia  aaiural,  whioh  ronsi>-u  of  twantyt 

■  year'i  noticeaccordinitolheaboTediTiaina,  foDr  houni  or  ■tiincial,  Hhich  coniiim  tbt 

MBwd,  though  there  balaia  than  one  hnndred  tinie  from  iheriaing  of  the  aun  lo  Ihe  leiiing. 

andcirfity-tiiro.i'ii.oneliuDdred  indaeitnty.  Co.  Liu.  13£.  a.     A  day  .ia  uaually  intepdad 

•if hi,  dayi.     4  Eap.  R.  S  di  IDS.     B  Eip.  H.  of  »  Dat*nt  d»,  aa  in  u  indicimeni  fm  bur- 

-Stlw.  N.  P.  Ejectrnenl,  V.  Adami,  123.  |]it7  He  ,nj.  in  the  nighl  of  thr  .ame  iaj. 

Aa  lo  IhF  eonaiiwtiian  of  the  term,  a  year,  Vo.  Vnt.   133.  a.      S  Inal.  31fl.     Somrtimea 

it  WW  beldibattha  43  Qeo.  lEl.  o.  M,  whieh  dn*  ■»  nleulatad  anlDairely,  aa  when  aa 

CiUu  under  a  icnally  a  (|iirtiu»l  penon  act  trquired  Un  clear  dxyi'  nntiee  of  the  in- 

ibarnling  himieir  trom  hii  beiienu  Ibt  tetiiion  lo  u;pnl.  it  ivai  hrld,  thai  Ihe  ten 

^nn  than  a  eenain   time   in  nay  one  yaar.  dayaate  to  ba  taken  aioluiively,  lioih  of  Iw 

^ane  year  Fiobi  Uie  liiaa  Hheu  the  aclioii  ia  day  o!  aervini  the  Mtica  aad  the  dny  of  holA- 

Uoufht  fur  the  penjilty.    SM.  &  5.  534.  ing  the  aoaiion*.     3  B.  dl  A.  SSI.    A  legaJ  , 

A  mntk  it  »tsr,  or  computed  acenrclin;  to  act  done  at  any  part  of  the  day,  wilt  in  gena- 

^  calendar,  vhieh  eoiHuna  thirty  or  thirty-  nl  lelale  to  tba  Scat  period  of  that  day.     II 

g«e  day*  i  or  luoar,  which  conaui*  of  twesty-  Eaii,  49B. 

«ighl  day*.     Co.  Lilt.    135.  b.     In  lempcral        The  law  aenerally  reiee1t/niUi«*«/ail». 

BBIIeta.  R  ia  uaually  eunauiiad  to  mean  lunar ;  ]6  Vea.  tST.      Co.  Ltll.  I3B.  b.      B  Eaat.  IH, 

ia  eoeloaiBatieal.  nolar  or  calendar.     I  Bla.  R.  4  T.  R.  liEO.     11  Eaal,  486.  498.    3Co.3S.« 

430.     1    M.   d[  8.    III.     1   Bingh.  Rep.  307.  But  thuufh  the  law  doea  not  in  Eeaeial  alio* 

iBieneial.  whcti  a  ifa<iil>  speaka  of  a  month  ofthefraction  nf  aday,  yet  it  ndmitait  incaaea 

vntbeat  addini  "  cdeMlar,''  nt  other  woida  wken  ic  ia  neeeaaary  to  di*iinipii*h  for  Iha 

■hewing  a  Mmtraiy  intention,  it  thatl  be  in-  purpnaea  orjiKlicej  and  I  do  not  aer  why  the 

8aa  caaea.  Com.  liig.  Ann.  B.     *  Term.  Rjep.  aary,  and  can  he  dnne,   Ibr   it  i*  not  like  a 

3S4.    3  Eaal,  407.     1   Bingh.  R.  307.     And  mathrmatieal  point  which  cannnT  be  dividxd. 

ganetally,  in  all  matter*  lemporal,  [he  leim  Per   Ld.  Manxlipld.  3   Burt.  1434.      fi  Eait, 

iMXh  I*  uadmtuod  lo  ntean  lunar ;   (nit  in  1S4.     S  Coke  Rep.  36.  a.     Therrfore  fiarttoD 

piaCtan  eecLetiaatioal,  Ji*  non-reaidenoe,  it  ia  of  a  day  vat  adiiiitied  in  *»ppon  of  a  aom. 
dreaied  a  nalsndiir  month  ;  berauie  in  each  erf    niaaion  of  hankrapicy,  by  allowing  evidence, 

ihtaa  manera  a  different  mode  of  computation  that  the  act  of  banVraptcy,   ibeu^h    nn   tilt 

praiaila ;  the  term,  therefore,  i*  laken  in  that  tame  day,  wna  pieTJoua  lo  iiniilng  the  eotn 

aanae  which  ia   conformable  to  the   lubiaot  miaaion.     S  Vea.  30.      So  where  go^a  are 

■naiter  to  which  it  ia  applied,  S  Roll.  Atk  Ul.  aeiied  under  a  tiari  facia*  the  >aina  day  (hat 

61.     Hofa.  I7D.     1  Bla.  R.  490.     1  M.  &  8.  the  party  comjoil*  an  out  of  banliniptcy.  it  i* 

117.     1  Bingh.  R.  307.     Com.  Dig.  Ann.  B.  ;  open  to  inquire  at  what  lime  of  iha  day  the 

•nd  tbeiefore    when  a  dead   naiea  ttlmJar  foalt  weie  teiaed  and  the  act  of  bankruptcy 

Moalh*.  and  in  pleading  the  word  calendar  1»  waa  commiitedi  and  Ihe  Talidity  oF  ttie  eia- 

0miiiad,  it  ia  not  necaaaarily  a  Tarjance.     3  eulion  d^pcndaon  the  actual  priority-  4Camp- 

Brod.  &B.  JSt.  197.     2  B.  &  A.  586, 

When  a  dud  apeak*  of  a  mealh,  it  iWU  ba        An  teur  conaiaU  of  aiily   minutca.     Con 

wended  a  lunar  monih,  unleaa  it  oan  be  col-  Dig.  Ann.  C.     By  a  miaprinl  in  2  Inil.Sia.  i. 

'tartad  from  the  couteiit  ihat  it  waa  intended  i*  tiaiad  lo  be  forty  miiiuiea.     Tlieie  la  a  dii- 

*ab«  ealendai.      IM.&S.lll.     Com.  Dig.  tinctiun  in  law  a*  tu  the  certainty  of  ataiing  a 

ABII.B.     Cro.Jac.ie7.     4  Mod.  ISS.     Bo  in  month  or  day,  and  an  hour.     When  alut  look 

■  Mod.  IBS.      I  Slra.  446.  place,  '■    ■       ■  -        

■landing  in  ilia)  depart. 

.•anaina  of  ibat jnture ,.  , , — .  ..— 

in  moolha.      1  Sin.  BlO.    Hi.  it  S-  111.        ll  baa  baaa  eoaaidBr«4  a 

y^L  1 
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fli.  the  incraBaiaa;  day  in  dia  Imp-yrar,  (oigalher  with  ilia  preceding  ity, 

I  aha  1  be  ftccouiuea  for  one  day  only.j    Ttauof  aviMiA  bincu'ea.'inbiguouai 

I  ihere  being,  in  commoa  ubh,  two  ways  of  calculating  montba  ;  either  as 

lunar,   conaiating  of  twenty-ei^t  daya,  lli«  supposed  rsTohiiion  td'  th* 

.  moon,  thirteen  of  which  maJis  a  yeai :  or,  as  caiendai  months  of  uuegiud 
ieiigttis,  accoiding  to  the  Julian  division  in  our  common  almanacks,  rain- 

,  mencing  at  the  calends  of  each  month,  whereof  in  a  year  there  ore  onlj 
twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-ei^ht  days,  unless 
(Aherwise  expressed  (4) ;  not  Only  because  it  ia  always  one  uniforiQ  period, 
but  because  it  falls  natiually  into  a  quarterly  diviaion  by  weeks.  There- 
foie  X  'ease  for  "  twelve  .-nonths"  ia  only  for  forty-eight  weeks  ;  but  if  it 
be  for  "  a  twelvemonth"  in  the  singular  number,  it  is  good  for  the  whole 
year  (d).  For  herein  the  law  recedes  from  ita  usual  cEvtculation,  because 
the  ambiguity  between  the  two  methods  of  compnimtion  ceaaes ;  it  being 
generally  understood  that  by  the  space  of  time  called  thus,  in  the  singular 
number,  a  twelvemonth,  is  meant  the  whole  year,  consisting  of  one  solal 
revolution.  (  In  the  space  of  a  day  all  the  twenty-four  hours  are  usually 
reckoned,  the  law  generally  rejecting  ail  fractions  of  a  day,  in  order  io  avoid 
disputes  (s)  Therefore,  if  I  am  bound  to  pay  money  on  any  certain  dayi 
I  discharge  the  obligation  if  I  pay  it  before  twelve  o'clock  at  night ;  aflei 
which  the  following  day  commencea.)   Dut  to  return  to  estates  for  years. 

'  These  estates  were  originally  granted  to  mere  farmers  or  huabandiDon, 
who  every  year  rendered  some  equivalent  in  money,  provisions,  or  other 

;rent,  to  the  leasojM  or  landlords  :  t^ut,  in  order  to  encourage  them  to  ma- 
nure and  cultivate  the  ground,  tbey  had  a  permanent  interest  granted  them, 
not  determinable  at  the  will  of  the  lord.  And  yet  their  posseasion  was 
esteemed  of  so  little  consequence,  that  they  were  rather  consider- 
["142j    ed  as  the  bailiffs  or  servants  of  the  lord,  who  were  to  *receiTe 

and  account  for  the  profits  at  a  settled  price,  than  as  having  any    ■ 

! property  of  their  own.  And  therefore  they  were  not  allowed  to  hav«  a 
reehuld  estate  :  but  their  inlereat  (such  as  it  was)  vested  after  their  deaths 
in  their  executors,  who  were  to  make  up  the  accounts  of  their  testator 
with  the  lord,  and  hia  other  creditors,  and  were  entitled  to  the  stock  upon 
the  farm.     The  leaaee's  estate  might  also,  by  the  ancient  law,  be  at  any 


LTolLed  trithio  one  e*t*iidiir  momh.  nn\  mnA 

I,  the  dij-  of  (he  fuel  ghill  Iw  immediMFlf  »fler  ihc  c!»<b   t*Pitof,  luid  Ilia 

Hken  inclutiva.    Hob.   139.     Doujl.  M3.    3  ipertliBBtimi  uru  fnnllnl  on  Ihe  lOlh  Jom 

T.  R.  SU.    Com.  Dig.  Tempi.  A.    3  Eut,  fbtloiriEK,  it  wh  held,  thm  the  nunUi  did  dm 

407.     And  ilierf  fore  where  the  itntuie  21  J»c.  begin  to  run  till  the  dnj  tiler  Ibe  d«te  of  tbt 

L  B.  19.  *.  a.  emeu,  that  ■  tnider  lyint  in  pri-  pMefii,  ind  ihu  the  (pedGceiion  na  in  tine. 

(on  t*D  mnnih)  (fter  in  umt  for  deU  ihatl  2  Cvnph.  SB4. 

be  ujjul!ged^■  bankrupt,  that  inciudn  the  day  Howerer,  in  a  mie  in  equitir,  the  muier  of 

of  the  .mat.    J  Eaat,  407.     Whenn  monih'i  Ihe  mil*,  nftir  coniidrnnj  ini>n;r  of  tbe  iJeei 

mtiiv  of  aetiim  ii  aeceaair,  it  Ite^ini  with  liDiis,  nid,  upnn  the  flnit  put  of  ihia  nils, 

the  d>T  i™  which  the  noiiin  u  given,  3  T.  R.  that  ithaieier  ilicM  Ihere  mar  be  ihu  irbea  ■ 

•23;  lUkd  if  Bioliher;  be oom mined  on  Ihe  9Ih  Ihini  ii  lo  I*  dam  nftrr  the  doin;  of  an  eel 

Oclober.  the  ■olton  ageinel  the  hundred  nuai  the  day  of  iu  happening  miial  tie  indiidpd.  it 

be  brou^t  in  ■  ;eu  incIaaiTe  of  diat  dai.  ia  clear  tbe  actual  deciiion  cannoi  lie  bro-iiht 

Hob.    139.      But  where  It  ia  lipiiled  wilhin  underanj  auch  a  eenrral  ni)e  i  and  he  inellB- 

nuh  ■  lime  after  ihe  dete  of  a  deed.  *c.  Iho  ed  for  e.oluHIng  iRa  iirai  day  in  all  eaeee.  and 

4aT  of  the  date  o^the  deed  ahill  be  Uken  ex-  niled  thai  vhen  ■  KcoritT  «ac  to  he  jnnn 

ddBin:  aa  if  a  iMIule    remira  Ihe   enroll-  wilhin  *ii  mnathi  afier  a  teltatoi'l  deatti,  Um 
la  be  excluded.    IS  V*^ 
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anie  i)«feated  by  a  commoD  r«cof  ery  sufieiod  by  ih«  tenant  ot  the  free- 
1n^  (/) ;  which  anaibilmied  kit  leaaes  foi;  years  then  subsisting,  UDlew 
■fteriTitnlB  renewed  by  the  recgventr,  whose  litis  was  supposed  superior 
to  his  by  whom  those  leases  were  f^ranted. 

While  estates  for  years  were  thus  precarious,  it  is  no  wonder  that  they 
were  usually  very  short,  like  our  modern  leases  upon  rack  rent ;  and  in- 
deed we  are  uAd  {g)  that  by  the  ancient  Uw  no  leases  for  more  than  forty 
vtara  were  allowable,  because  any  longer  possession  (especially  when 
given  without  any  livery  declaring  the  nature  and  duration  of  the  estate] 
■night  tend  to  defeat  the  inheritance.  Yet  this  law,  if  ever  it  existed,  was 
soon  antiquated;  fw  we 'may  obaerre  in  Madox's  collection  of  ancient 
instrurnents,  some  Ibasea  for  years  c^  a  pretty  early  date,  which  considera- 
bly exceed  that  period  (A) :  and  long  terms,  for  three  hundred  years  or  a 
thousand,  were  certainly  in  use  in  the  time  of  Edward  III.  (t),  and  \ho- 
bably  of  Edward  i  [k).  But  certainly,  when  by  the  atatule  21  Hen.  Vlll. 
C.  15.  the  termor  (that  is,  he  who  is  entitled  to  the  term  of  ypars)  was 
protected  against  these  Hctitious  rocoreries,  and  his  interest  rendered  se- 
cure and  permanent,  long  terms  began  to  be  more  frequent  than  before ; 
sod  were  afterwards  extensively  introduced,  being  found  extremely  con- 
venient for  family  seuiemeats  and  mortgages :  continuing  sub- 
ject, however,  to  the  same  rules  of  euBceasion,  'and  with  the  [*143] 
same  inferiority  to  freeholds,  as  when  tliey  were  little  better  than 
tenancies  at  the  will  of  the  landlord. 
/■  ■  Every  estate  which  roust  expire  at  a  period  certain  and  prefixed,  by 
whatever  words  created,  is.aa  esiaUi  ioi  years.  And  therefore  this  estate 
is Tre^ueiitly  called  a  term,  terminiu,  because  its  duration  or  continuance  is 
bounded,  limited,  and  determined :  for  every  such  estate  mu»t  have  a  cer- 
tain beginning  and  ceilain  end  (1).  But  id  -eertum  Mt,  quod  cerium  reddi 
»QteHj  therelore'  if  n  jDaojnake  ai^ase  to  another,  for  ao  many  years  as 
"^T.-STsball  name.iit  is  a  good  lease  for  years  (m) ;  for  though  it  i^  at  pto- 
Mnt  uncrrtoiu,  yet  whan  J.  S.  hath  named  the  years,  it  is  then  reduced  to 
a  certainty.  If  no  day  of  commencemeni  is  named  in  the  creation  of  this 
estAte,  |t  begins  from  the  making,  or  delivery,  of  the  lease  (n).  A  lease 
f()r~So  many  years  »»  J.  S.  shall  live,  is  void  from  the  beginning  (o) ;  for  it  is  . 
neiiher  certain,  nor  can  ever  be  reduced  to  a  certainty,  during  the  continu- 
ance of  the  lease.  J  And  the  sa<ne  doctrine  holds,  if  a  parson  make  a  tease 
of  his  glebe .  for  so  many  years  as  he  shall  continue  parson  of  Dale  ;  for 
this  is  still  more  uncettam.  But  a  lease  for  twenty  or  more  years,  if  J.  S. 
ahall  so  long  live,  or  if  he  should  so  long  continue  parson,  is  good  ( ;>) :  for 
there  is  a  certain  period  fixed,  beyond  which  it  cannot  last ;  though  it  may 
datornune  sooner,  on  the  death  of  J.  S.  or  his  ceasmg  to  be  parson  there. 

Ws  have  before  remarked,  and  endeavoured  to  assign  the  reason  of,  the 
inferiority  in  which  the  law  placea  an  estate  for  years,  when  compared 
with  an  estate  for  life,  or  an  inherftance :  observing,  that  an  estate  for  life, 
even  if  i  be  pur  outer  vie,  is  a  freehold ;  but  that  an  estate  for  a  thousand 

Siars  is  only  a  chattel,  and  reckoned  part  of  the  personal  estate  {<[). 
ence  it  follows,  that  a  lease  for  years  may  be  made  to  commence  in  yufars^ 

(/)  Co.Lln.W.  '-  (t)Sm.irfi«iirtw*i,T»air.L 

(f  i  Mbtac  1 1 1  r.    Ca.Lttl.tf,4a.  (I)  Cd.  Uit.  tt. 

(Tl  Mt4loi  Frmultit  AtrUtn.  n'.  ttS./d  EM.  (HI  S  Rap.  as. 

I>enilHri>rglihlvreu>."Elx.ll iW.  |ii|CiLLni.«. 

HMUVf  l<"-[i«>h>liliclann,i.D.1tt>. W  Oii.  U. 

aH.n<*.M6./tl.H»,fartAjj*tn,TEew.ir.  (•)  IM. 

—  **' I     Bw.  «r.  I.  T^MUKir,  <!■  If)  HiAfll 
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thou^^Jeue  for  U&  cu.pOL  A*,  If  I  grant  lands  to  Titiui  to 
1*1 44]    halfifroirrMicKBelipaB  iwzt  for  *twMty  yean,  this  is  good ;  bit 

to  hotd  from  Miohulmu  iMst  for  As  term  of  his  nstural  life,  it 
I  Toid.  For  no  estate  of  freebold  ckd  connneiioe  in/utvro  {p) ;  because  it 
'  cannot  bs  created  at  coaimon  law  without  lirery  gt  seisin,  or  eoVponi] 
possession  of  the  land  )  and  corporal  pouassion  cannot  be  eijen  of  an 
Ottote  now,  which  Is  not  to  comnseBc*  noV,  ^r  kereaAer  (r),  AniTpbe* 
cause  no  livery  of  seisin  is  neoeaaar^r  to  a  lease  Tor  years,  such  leaBt-e  is 
not  said  to  be  MiMd,  or  to  hav«  true  legal  eeietv  of  the  lands.  Nor  indi-ed 
does  the  bare  lease  veat  any  estate  in  the  leeaee ;  but  only  gives  hin  a 
right  of  entry  on  the  tenemeM,  which  right  is  called  his  tnteretl  to  the  tftm, 
m;  inlerMM  («rmtiit;  but  when  ho  bas  aotusUy  so  entered,  and  thereby 
accepted  the  grant,  the  estate  is  then,  and  not  before,  vested  in  hinti  and 
he  is  postessed,  not  properly  of  the  land,  but  of  the  term  of  years  (>) ;  the 
possession  or  seisin  of  the  land  pemaining  still  in  him  who  hath  the  free- 
hold (6).  Thus  the  word,  ttrttt,  does  not  merely  signify  the  time  specified 
in  the  lease,  but  the  estate  also  and  interest  that  puses  W  Au  lease  ;  aai 
therefore  the  tarm  may  expire,  during  the  oontiiuiance  of  the  tima;  aa  1^ 
sunender,  forfeittire,  aad  the  like.  For  which  reason,  if  1  grant  a  lease 
10  A  for  the  term  of  three  years,  and  after  die  expirMion  of  the  said  (stm, 
to  B  fur  six  yeafe,  and  A  surrenders  or  forfeits  his  lease  at  the  end  of  osf 
year,  B'a  interest  shall  Immediuely  take  eSect:  but  if  the  remainder  had 
been  to  H  from  and  after  the  expiration  of  the  said  ikrtt  years,  or  from  and 
efler  the  r  [piration  of  the  aoid  fiat«,  in  this  ease  6's  inteMat  will  not  com- 
menae  till  the  time  is  fully  elapeed,  whatever  may  become  of  A'e  term  (f). 
'  Tenant  for  tana  of  years  hath  incident  to  and  inaeparable  from  bit  eattM, 
,  ODless  by  special  agreement,  the  ssjne  eatovers,  which  We  formerly  ob- 
served (a)  that  tenant  for  life  was  entitled  to ;  that  is  to  aay,  houae-boie, 
£ta-bot«,  plough-bote,  and  hay-bote  (w) ;  tbnas  which  have  been  aheady 

explained  (x). 
[*US]        *With  regard  to  emblemenla,  or  the  piwfiia  of  lands  sowed  bf 

tenant  for  yeara,  there  is  this  dilference  between  him,  and  tenant 
for  life  :  that  where  the  term  of  tenant  for  years  depends  upon  a  certainly, 
BS  if  he  holds  from  midsummer  for  ten  years,  and  in  the  last  year  he  sows 
K  crop  of  oorn,  and  it  is  not  ripe  end  cut  before  midsummer,  the  exd  at 
hia  term,  the  landlord  shall  have  it;  for  the  tenarit  knew  the  expiration  of 
his  terra,  aikl  therefore  it  was  his  own  folly  to  sow  what  he  oould  never 
le^  the  profile  of  (y).  But  where  the  lease  for  years  depends  tipon  a* 
lutcertainty :  as,  upon  the  death  of  a  lessor,  bMng  htinself'  only  lenanl  for 
life,  or  being  a  husband  sMsed  in  right  of  his  wife ;  or  if  the  term'  ef  yesn 
be  determinable  upon  a  life  or  lives ;  in  all  these  cases  the  eetnte  for  yean 
UDt  being  oeftaisLy  to  expiie  at  a  tioae  fivekoown,  but  merely  by  the  atf 

WeSm-M.  (.)Oi>.UH.tl. 

(d  Cr>.  uu. «.  (()  m- H. 

Ul  /M4.  U.  If]  Ub,  t  ti. 

t>:  pM-  !»■ 

(S)  Thil  ii,  DO  asUte  of  rnrhold  <n  flitun  In  1  Cowen.  tZT.  tt  wu  (mid  thm  ■  hirtiii 

e>n  pus  by  ■  aurntn  lam  •DOMjanon,  ■•  by  u<l  Hla  or  ■  rreehold  to  tM  n  futan  <«H 

iHirnienl ;  Inn,  Iv  ■  coonymmea  aMlat  tha  layi  :  but  dMiihd  ooatii  4  Wend.  t33.     Th* 

RMuM  arum,  then  mar  ^*  i">*i  oTarrea-  Rttimi)  StatQtn  now aiTinHlT  •anetiaa  asck 

hoM  to  commaiHe  in  Tuturo,  (lul  in  iha  mau  a  eonveyinee  if  it  be  |aud  in  odicr  ra^qeu. 

tinu  th*  nut  undispoaed  or  will  h«  a  tawlt-  1  B.  8.  724. 

iu  tnut.    8and  on  U.  de  T.  I  ml.  US.    1  <a)  Aatalluipoinl,M*  Bm. Ab-LfUM,* 
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'  ot  God,  ilie  taout,  or  hia  ezmntMs,  sball  ksra  the'  wnbtameiOa  ^  it* 
HVM  iuiuiD«r  that  a  tenant  ibr  life  er  his  executors  b)wU  bfl  enthied  iherft- 
to(xJ.  Not  so,  ir  il  detanniae  b^  the  act  oi  the  party  hintaelf:  as  if 
tenant  Tor  yeus  does  any  thing  that  amouaU  to  s  fiHfeitute :  in  which 
CM0  the  emblements  shall  go  to  the  leasof  And  not  to  lbs  lesaee,  who  hath 
(leteroiinBd  his  ostate  by  his  own  defkult  (o). 

U.  jrtie  second  spsciea  at  ostales  not  freeht^d,  are  eatatea  ai  mU.  Am 
eitate~at  will  »  wherd  lands  ahd  teaemeota  are  let  by  on«  man  to  another, 
10  havs  and  lo  hold  ^  ihti  will  of  the  lessor  ;  ud  the  tenant  by  fores  of  , 
tGislease  obtains  possession  (t).  Such  tenant  hiah  no  ce'nain  louereaaibla 
esiaS, 'nuibing  that  c»n  &e  assigned  by  him  to  any  oUtet;  because  tb» 
lessbc  may  datermuie  his  wiU,  a<d  ptft  hira  out  whenerisr  ho  pleases.  6nt 
■veiy  esiuio  at  will,  is  at  iha  will  of  hoth  panlss,  laMkhird  and  tenant ;  so 
that  eitbat  of  them  may  detfffMiiae  hifc  will,  and  quit  hia  eonnexitn  witfa 
the  other  at  his  own  pleasure  (e).  Yet  this  must  be  understood 
with  some  rtisulctjon.  *Fot  ii  tho  tenant  at  will  sow*  his  tand,  [*146] 
and  the  l3[idloid..befoTf. the'cdm  lalTpeiOf  bctrore  U  is  reaped,  puts 
t(iin  outg^ei  the  tenant  ahall  nave  the  antblements,  and  free  ingress,  egress, 
and  regress,  to  citt  and  cany  away  the  profits  (<{).  And  ^is  for  the  saMe 
reason,  upon  which  all  (he  cases  of  emUiIemenEs  turn  ;'vix.  the  point  of 
uncettainty :  since  the  tenant  coiild'nat  j^ssibly  know  when  his  Taiidlord  - 
would  detemuno  bis  will,  and  therefor*  ooald  make  no  provision  againal 
U  ;  mnd  having  sown  the  land,  which  is  for  the  good  of  the  jiublic,  upon  » 
reasonable  presumption,  the  law  will  not  aufler  hiqi.  to  be  a  loser  by  it.  But 
it  is  oiherwiM,aad upon  reason  equally  good,  where. ibe  iBluini  himself 
determines  the  will ;  for  in  this  case  the, landlord  shall  hav«  ibe  proQts  of 
t£e' land ,(«).' 

What  kct  does,  or  does  not,  amount  to  a  determinadon  of  the  will  oa 
either  side,  has  formerly  been  matter  of  ^at  debate  in  our  courts.  Bui 
it  is  now,  I  think,  settled,  that  (befltdes  the  expre«  determination  of  the 
lessor's  will,  by  declaring  that  the  lessee  shall  hold  no  longer ;  which  must 
utEer  be  made  upon  the  land  (_/*),  or  .notice  must  be  giiren  to  the  lessee)  (j') 
the  exeftion  of  any-  act  of  OwnersMp  Ty  the  lessor,'  as  entering  upon  the 
premises  ai\(L  ciiUlug  timber  (A),  taking  a  distress  for  rent  and  impounding 
It  thereon  (i),  or  m^ing  a  feoffment,  or  lease  for  years  of  the  land  to  com- 
mence  immediately  {k) ;  any  act  of  desertion  by  the  lessee,  aH  asstEning 
his  estate  to  aoother,  at  committing  waste,  whii^  is  an  act  inconaistent 
witb  «uch  a  tenure  (/) ;  w,  which  is  instar  omnium,  the  death  or  outlawry 
of  either  lessor  or  lesaee  (m);  puts  an  end  to  or  determines  the  estate  at 

inur  ~ 

The  law  is  howorer  careful,  that  no  sudden  determloation  uf  the  wiH 
by  one  party  oball  tend  lo  the  manifest  and  imforaseen  p^ejudice 
<rf'  the  other.  This  appears  in  the  case  of  'emblements  before  [*147] 
men^oned  ;  and,  by  a  parity  of  reason,  the  lessee,  after  the  de> 
lemuBBtion  of  the  lessor's  inll,  shall  ha*e~reRsonabT§  ingress  and  egress  to 
fetch  away  his  goods  and  ute:>$ils  {n).  And  if  rent  be  payable  quarterly 
or  half-yearly,  and  the  lesMS  detenmnes  the  will,  the  rent  shall  be  paid  to 

Id  Ca.LtH.M.  tf)  irann.MS. 

("  Md  a.  3>  Ca.  Litt.  U. 

(M  UH.t«&  WAiiLH. 

t>Co.  LtlLM.  a)  1  Rol.  JLbr,  SaiL    tl«r  H 

(AAi'.M.  J)  Ca.LUl.M.  _ 

«»«•'•*.  Si)  >  Ran.  1I&    Co.U>ll.m.tL 

to  iMfc  M  LW.1M. 
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dw  eud  if  tbo-  ennent  qimler  or  half  ye«T  (e).  And,  upon  the  same  prin- 
ciple, courts  of  Ittiv  have  of  tai«  yean  leaned  ia  much  as  poti^ible  Bgainit 
cnnatruiag  deniiaet,  where  no  cenuin  tenn  is  mentioned,  to  be  tenancies  at 
will ;  but  hare  rathw  held  them  to  be  tenancies  from  year  lo  year  so  lon{ 
aa  both  parties  please,  especially  where  an  annual  rent  is  reserved  (7) : 
in  whidh  case  ibey  will  not  suffer  either  party  to  determine  the  tensncy 
«ven  at  the  end  of  the  year,  without  reasonable  notice  to  the  other,  which 
is  generally  nnderalood  to  be  six  months  (;>)  (B),  (9). 

There  is  one  species  of  estatea  st  will  that  deserres  a  more  psnicular 
regard  than  any  other  ;  and  that  is,  an  estate  held  by  copy  of  cqurt-roU 
or,  as  we  usually  call  it,"^  eopvhold  e8tale!"T?ns,  as  was  before  observe  J  (j), 
was  in  its  original  and  founJation  nothing  beiier  than  a  mere  estate  at  wilt. 
But,  the  kindness  and  indulgence  of  successive  lords  of  manors  having 
permitted  these  estates  to  be  enjoyed  by  the  tenants  and  their  heira,  accord- 

MSilk.414.    ISM-SM.  tic*  Kwiu  la  hiTs  bam  nqnlred  lo  detamkM  K 

(•)  ThiilcliidariuiawMhiitnulDncuau    IT.  It  Hi%.  ViUAi,n.) 
thB  rglfaof  Hnuy  Vltt.  vhsn  lulf  •  ywt'i  do-        (f)  Jt-9». 

(7)  A  tmanof  Enx*  jaa  lo  ^r  Is  wtMre  3  Cimpb.  CIS.  ' 
bmernvnu  ua  >(preulf  or  inplicilly  deoiiiied  (S)  When  ■  leu«  or  dsniH  is  i  . 
hy  the  Innillurd  m  ih«  tenint  lo  hold  Troni  ];riir  on  ■  ceiliin  ■((nt.OTMipvticulBr  prnad.w 
lo  fCHT,  ».laneu  thaporliet  ahBll  nipeclivi-  noiici  lo  quil  is  neceuurf,  hccauK  both  par- 
ly plesM  :  unirilwn  cinnot  be  iniah  «  lenaa-  lie>  *ra  pqiullr  uprind  or  Ilw  detenDtnalios 
cjdrifnniiiihle  only  11  the  will  afihcienikDl,  of  Ihe  tarm.  1  t.  R.  laSl  but  in  (werd 
Ibr  then  it  nould  openXt  u  ■  teninCT  Tor  hii  when  the  tenui-^  would  olherwiH  conliBDe, 
bfe.  ivhioh  il  nol  eiHtiUe  bjr  parol,  but  onlr  ihare  omw  be  pfto  half  a  i/tar'i  (demy  an. 

SfeolTment  or  otUer  daad.      S   £a>t,  107.  Tr.  13  Htn.  Via.  IS.  ifl.)  h-Hh  m  ^mH,  tw- 

hal  wu  rurmerlr  coniidared  ■■  a  lenancr,  piling  at  thai  lime  of  the  jear  when  Ihe  (•■ 

tobea'tenancjrroniyear  to  Vaar,  and  fiom  K    nfland  orbuildinp,  )  T.  R.  tSS;  and  vhn* 

leoa. '  1  T.  K.  103.    3  T.  R.'l&   "eT.R-S.'  ET^nn  wiTh  Rfrrenra  to  I'be  aiibaianiial  and 

■  ■  ' -all, 

lai'inc  ,     ■     ■      ■    - 

■ball  only  hun  lh>  rSet*  of  an  gnale  at  will,  I 

itoMnleaaaalsnancy  from  year  to  yeu.    B  I 

T.R.3.     6T.R.47I.     So  wheie  tent  ii  re-  I 

erived  by  >  landloni,  ihii  raiiei  an  implit^  Iiuumi   mimui^ivi  i>  au  m'li.iuu  m  un 

UiaDcy  from  year  to  ynr,  Ibou^  the  tenant  genetsl   nile.      The  ngreemeni  uplupcn  iha 

fai  originally  lei  in  Dnder  an  iHnalid  leaie.  partio*  may  be  fcr  ■  nonib  or  le«  tine,  and 

)  Etin.  451.     5a  if  a  len«nl  hulil  oier  by  con-  there  a  much  ahorler  notice  may  lutfica,  I  T. 

aentafiertheeipirationof  BleaeCihelieooiiieB  R.  I6S;  and  oaualty  ih'e  lama  ipnce  of  lima  , 

leiuHil  fiam  year  to  yenr,  9  Eap.  R.  173.  •*»■  for  (hit  notiea  i<  rMiairMl  aa  ihe  pcHod  Idt 

whireiheleaaewudeteimineiJhitbedeB^or  which  ihe  lolginn  were  snginally  tahea,  M 

1  U.  8.  m.  B  monlh'i  nhcn  lakcn  by  ibe  monih,  and  m  on 

Bui  if  the  citmimHaneea  of  Iha  cue  dear-  I  Eap.  Rep.  H.      Adama,  IS4.      If  Ini^agt 

ly  preclude  Ihe  eonslructinn  in  favour  of  such  arc  taken  g^nenlly  at  *a  oniEh  per  anmun 

>  leiiRno*,  il  will  not  e xitit.  ai  where  a  party  it  ii  eonalnird   lo  lie   only  a  laking    for  on* 

l«t  a  ahrd  to  aaotber  for  m  long  ubolfaparlica  year,  and  na'noiieetoqiijt  ii  nefeaaaiy.    3  B 

■honid  like,  on  an  agreement  that  the  tenant  &  C.  90.                                                    / 

^«1d  convert  it  inlo  a  alatile.  and  the  irhniU  When  it  ia  doubtful  al  what  time  of  the  yeal 

t)on.  there  being  no  reaerraiion  ceferabla  to  aem  a  notice  "aqiiit  at'tke  eipintionof  tb* 

any  nlitjuol  pan  of  a  year,  thia  waa  eonjtrued  current  year  of  your  tenancy,  whict  ahall  ei- 

»  b«  «n  eitate  u  will.    4  Taunt.  128,     And  piie  neM  nfter  one  half  year  Iioib  the  lima  ol 

nmuai  by  no  manna  baundanlnod  ihataairid  your  Vein  J  wrred  with  thia  r.oiirt,"    2£^ 

leniincy  at  will  cannot  eiiK  at  the  presanld»,  R.  5S9.     See  liiFther  aa  lo  noticea  id  ijnit.  Iha 

for  il  mKy  riearly  bo  created  bj  the  eiproaa  aerricc  and  «ai*«r  (hereof,  Adama  on  Ejact 

aneriiienl  of  the  nartiea.     Id.  ibid.  9  B.  &  A.  menl,  M  tn  HO.     1  Saunden  by  PallenB  aa* 

SD4.     1  Dawl.  dc  R.  372.    So  under  an  agree-  Williama,  STO.  noU  a. 
neni  Ihai  the  tenant  Aall  always  be  aubject  lo        (9 )  In  New-York,  the  lanilord  may  tetas 

nal  three  monlha'njlice,  he  ia  not  tenant  nale  a  lenmicy  at  will  or  auffeiaM*  tr«S» 

year  lo  year,  bat  ftom  qoarMr  U>  quarter,  month'a  DOtice  in  writiaf.    I  R.  8  T«i. 
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ing  to  puticulu  cimoru  flsteblis&ed  im  their  reipectire  distrid* ;  tIier«for*, 
tiiough  they  still  ua  held  at  the  will  of  the  lord,  siid  m>  are  in  general  ox- 
pressed  in  the  court  lolU  to  be,  yst  that  will  is  qualified,  reBtrained,  and 
limited,  b)  be  exerted  accordiag  lo  the  custom  of  the  manor. }  Tbis  cuMon 
being  suSered  to  grow  up  by  the  lord,  is  looked  upon  as^the  evidence  aad 
interpreler  of  his  will ;  his  will  is  no  longer  «TlHtrary  and  precariftus  ;  but 
Cxe  1  and  ascertained  by  the  cutiom  to  be  the  nine,  and  no  other,  that  hat 
'  time  out  of  mind  been  exercised  and  declared  by  his  kncestors.  A  copy- 
hold lentint  is  therefore  now  full  as  properly  a.  tenant  by  the  cus- 
tom 33  a  tenant  at  will ;  the  custom  'Imping  arisen  from  a  series  [*'48] 
of  sniform  wills.  1  And  therefore  it  is  rightly  obserred  by  Cal- 
tiiorpe  [f),  that  "  copyholders  and  customary  tenants  difiac  not  so  much  ia 
nature  as  in  name ;  for  although  some  be  called  copyholders,  some  cu»> 
tomary,  some  tenants  by  the  virge,  some  base  tenants,  some  bond  tenantS) 
and  some  by  one  name  and  some  by  another,  yet  do  they  all  agree  in  snb 
•tance  and  kind  of  tenure ;  M  the  said  lands  ore  holden  in  one  generd 
kind,  that  ia,  by  custom  and  continuance  of  time ;  and  the  diversity  W 
their  names  doA  not  alter  the  nature  of  their  tenure." 

Almost  every  copyhold  tenant  being  therefore  Aus  tenant  at  the  will  of 
ibe  lord  according  to  the  custom  of  the  maitor  ;  which  customs  differ  aa 
much  as  the  humour  and  temper  of  the  respective  ancient  lords  (frani 
whence  we  may  accoui)t  for  ihair  great  variety),  such  tenant,  I  say,  may 
have,  so  far  as  the  custom  warrants,  any  other  of  the  estates  or  quaniitiee 
of  interest,  which  we  have  hitherto  considered,  or  may  hereafler  consider, 
and  hold  Uiam  united  with  this  customary  estate  at  will.  (  A  copyholder 
may,  in  many  manors,  be  tenant  in  fee-simple,  in  fee-tail,  for  life,  by  the 
curtesy,  in  doweis  for  years,  at  su^eirance,  or  on  condiUon  :  subject  how 
ever  to  be  deprtved  of  these  estates  upon  the  conciurence  of  (hose  circum- 
aiances  which  the  will  of  the  lord,  promulgated  by  immemorial  custom, 
T  Sas  declared  to  be  a  forfeiture,  or  absolute  determination  of  those  interests  ; 
as  f  n  Wme'mandra  the  want  of  issue  male,  in  others  the  (fuiting  dowa 
tytiber,  (he  non-payment  of  a  fine,  and  the  like.  Yet  none  of  these  inter- 
ests amouiil.'tn"a  freehold  ;  for  the  freehold  of  the  whole  manor  abides 
•Tirays  in  Ae  lord  only  {s),  who  hath  granted  out  the  use  and  occupatimk, 
b^ilTilonhe  corporeal  seisin  or  true  ^egal  possession,  of  certain  parcela 
l^ereof^ta  these  his  cuatomsiy  tenapta  at  will.  J 

The  reason  of  originally  granting  out  this  complicated  kind  of  interest, 
•o  that  the  same  man  shall,  with  regard  to  the  same  land,  be  at 
one  and  the  same  time  tenant  in  fee-*simple  and  also  tenant  at  ['149] 
the  lard's  will,  oeems  lo  have  arisen  from  the  nature  of  villenage 
tenure ;  in  which  a  grant  of  any  estate  of  freehold,  or  even  for  yean 
shsolutely,  was  an  immediate  enfranchisement  of  the  villein  (l)-  Tha 
lords  therefor«,  though  they  were  willing  lo  enlarge  the  interest  of  their 
▼illeins,  by  granting  them  estates  which  might  endure  for  their  lives,  oi 
sometimes  be  descendible  to  their  issue,  yet  not  caring  to  manumit  tliem 
entirely,  might  probably  scruple  to  grant  them  any  absolute  freehold  ;  an4. 
for  that  reason  it  seems  lo  have  been  contrived,  that  a  power  of  resumption 
ftt  the  will  of  the  lord  should  be  annexed  to  these  grants,  whereby  th« 
tenants  were  still  kept  in  a  state  of  villenage,  and  no  freehold  at  all  waa 
conveyed  lo  them  in  Ueir  reapeotive  lands  :  and  of  course,  as  tho  freehold 
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9f  b1)  lands  most  necenariiy  real  Ad  abide  tonewbera,  A«  hw  Bnpposed 
it  9tiU  to  continue  and  remain  in  the  l«td.  Aftflnvards,  whtin  ttiese  vtHema 
became  modern  copyholdere,  and  bad  acquired  by  ciwtom  a  sure  and  in* 
Aefemibie  estate  in  their  hntla,  an  perfonning  their  usual  services,  but  yel 
emtiimed  ta  be  siyted  in  their  admimions  tenants  m  the  will  of  the  lord, 
—the  laV  still  supposed  it  an  absurdity  to  ailow.  that  such  u  were  tbnf 
■•minaily  tenants  at  will  «ndd  bare  any  ijeehold  interest ;  and  therefor* 
emiiaucd  and  bow  continues  m  det^ntine,  thai  the  rreehotd  of  lauds  m 
holden  abides  in  the  lurd  of  the  nanor,  and  not  in  the  tenant;  for  thotigfa 
ke  rttUly  holds  to  him  and  his  heir*  for  erer,  yet  he  is  alio  said  to  hold  al 
another's  will.  {Bui  with  regard  to  ceitaio  other  copyholders  of  free  a> 
pririleged  tenurs,  wliicfa  are  derived  from  the  ancient  tenants  im  villeiB- 
sooage  («),  and  are  not  said  to  hM  at  tie  mii  rf  tA«  lord,  but  only  oMtrd- 
Mg  U  the  custom  o/"  the  maurr,  there  is  no  sttch  alwirdiiy  in  allowing  them 
t»  be  capaUe  of  enjoying  a  freehold  inMivet :  and  therefore  the  law  doUt 
*ot  mppose  the  freehuld  of  such  hoids  to  rest  in  the  lord  to  whom  they 
Me  hcdden,  but  in  the  tenania  thenselvea  (d)  ;  wbo  are  sometimes  called 
ciutomary  freeholders,  btnag  allowed  to  hare  a  freehold  imterett,  tbough  MM 

a  freehold  tmvm.  ^ 
['ISO]        'Huwwer,  in  common  caeea,  copyhold  ettatea  are  siill  ranked 

(for  the  reasons  ibore-meiitioaed)  aroeng  tenanciea  at  will ;  though 
custom,  which  is  the  life  of  the  common  kw,  hae  established  a  pemuneat 
pn^ierty  in  the  copyholders,  who  were  fonnoriy  nothing  better  than  bond* 
awn,  equal  to  that  of  the  lord  hinMelf,  in  the  tenements  holdea  of  tbo 
manor  ;  nay  sometimeB  even  superior ;  for  «a  may  now  look  upgn  a  co- 

K holder  of  inhwitaoce,  with  a  fine  oertaia,  to  be  httle  inforier  to  an  abao* 
e  freeholder  in  point  of  interest,  and  in  other  respeets,  particularly  in  thti 
clearness  and  security  of  his  title,  to  be  freqaently  in  a  better  sititauoo. 
.^  Hi.  An  estate  M  suffertrntt,  ia  where  o*e  comes  into  possesaion  of  land 
,,by  lawful  title,  but  keeps  it  aAerwards  without  any  title  ai  all.  A»  if  a 
man  takes  a' lease  for  a  year,  and  after  a  year  is  espired  couinues  to  hold 
tke  premises  wiAont  any  fresh  leave  from  the  owner  of  the  estate-  Or, 
if  a  man  maketh  a  lease  at  will  tuid  dies,  the  estate  at  will  ia  thwifiy 
determined  :  but  if  the  tenant  csntinueth  possession,  he  ia  lenani  at  sufleP 
Bnce(u))  (10),  (11).'"  But,  no  man  c^  \>»  tenant  at  sufferance  against  ih* 
king,  to  whom  no  laehes,  or  neglect  in  not  entering  )Uid  oaaiing  the  teaairt  ia 

(h)  S«  pua  W,  Ac.  1  XoO.  Abr.  on.    aVmtr.lO.  Cuflutlt.    hmt 

(■)  Fill.  A*r.  Ht.  ttnm.  tH.  cbMhl    It  Bi«.  hwtt.  mS. 

«tr.  m.  nifm.  1.  II.  Iinmt  ht  cm.,  n.  «  Hn.  (m]  Co.  Lltt.  IT. 
.    CvtMUU.    Co.Cop/h.tn.    Cn. Cu.m 


(101  A  mortgiigoi  who  »  mffered  to  con- 

(11)  Leid  CUM  lell*  M  (m  Sd  limit.  13t> 

diB  diranilr  i*  u>  1*  o(»ened,  dwt  •hen  ■ 

man  comelli  to  ■  parOcuiiir  eHnle  I7  the  act 

•on  wfao  lull  been  letinloptHeiaion  under  la 

of  the  p»nj.  there  if  he  hnid  oier.  he  ie  ■  i«- 

milt  H  futfennee  ;  but  -mhtit  he  c«Mtb  M 

hndhm'  hti  iKrt  rre^Kd  rent,  far  ha  ha>ii« 

»e  oHlicitler  eXiDt  liy  eel  aC  lew,  u  ■  nui- 
d)>n7or  inaunci',  ihere.  if  he  hold  orer.  hei« 
M  lenMl  «t  mffeninre.  but  ui  .b«iof.    The 

no  legb  interest  mij,  aAer  demind,  be  micl- 

ed  b     Iht  l.nrflo.-.  2  T.unL  MS.  ihouth  ft 

«am  diMiniie  i*  leid  dw<  :■  1  Intjt.  371. 

wkich  vonMiffbrd  evidence  of  ktenancf  (nm 

Fotmwty,  lIDsnle  tt  >«ITeninoe,  were  not 

YP«tDj««.     uBul,  19.     Soif.purehiuer 
Iw  1ft  inla  posonmiun  txtare  emrpfmBet  oT 

litlile  to  T»y  irnj  rent  for  the  lindi,  )«i;«n»e 
il  WHS  the  felly  of  the  owners  to  vineT  A-m 

)b>  tepi  IntereoL  he  ie  k  meNi  inut  it  mt- 

rennce,  ■nd  me;  be  evicled  alVer  demend  oT 

tton  of  their  riglitful  eeUilt.     <K«*'.  to...  9 

Leon.  I13).t 

a  Ji.  Jt  3.  B.         ^ 

t  (U)  Bee  Hot.  1.  (IS)  ■(  A*  end  0/ tlH  yol.  B.  n. 
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arer  imputgdhy  law  ;  but  }a»  teiont,  aa  licking  over,  is  cuneidered  as  ao 
vbaolui e  imrude r  (^).  Biil,'  ini  the  eaat  aCt  subject,  this  estaie  itiiy  be  flea 
troyeJ  whenever  ttw  tnie'o.t[nei.  bK^  mate  &a  actual  entry  va  tnc  landa 
iiia  oiistthe  tenant';  for,  before  entry.  h'e~caim6t  marntain  an  action  of 
trespass  against  the  tenant  by  sufTenince,  aa  he  might  against  a  sliang- 
er  (y) :  and jbfiLieason..iaf  because  the  tenaiTt" being  once  in'by  a  Uwful 
tatln,  the  law  (which  presumei  no  wronj  Jn.any  man)  will  auppoae  him  to 
continue  ir"[ioti  a  fltle  equafly  lawfut;  unless^  the  owner  of  the  land  by 
tfMn9~p3Mtc  and  avowed  act,  aucb  vi  entry  ia,  will,  declare  hi»  continuance 
to  be  lortiona,  or,  in  common  langiiage,  wrongful.  ) 

"Thiw  atantla  the  law,  with  regud  lo'teoants  by  sufferance,  ["151] 
•ad  landlords  are  oUiged  in  tbeae  cases  to  make  formal  entrica 
open  their  lands  (s),  and  recover  possession  by  the  legal  procesa  of  eject- 
own!  (12) ;  and  at  the  utmost,  by  the  common  law,  the  tenant  waa  bound 
M  account  for  tlie  prolita  of  the  land  so  by  bim  detained.  Bat  tiow,  by 
Biatiite  ^Tjeb.  II.  c.  28.  in  caae  any  tenant  for  life  or  years,  or  other  person 
claiming  under  or  by  ooUuaion  with  auch  tenant,  ebai]  wilfiUly  bold  over 
after  the  determination  of  the  term,  and  demand  made  and  notice  in  wn't- 
ing  gif  en,  by  hiiii  to  wbam  the  remainder  or  reveraion  of  the  premises  shall 
bwong,  for  delivering  the  poesesaioii  thereof;  anch  pefwm,  ao  bedding  over 
DT  keeping  the  other  ont  of  poaaeaaion,  shall  pay  for  tbe  time  he  detains 
tbe  hknds,  at  the  rata  of  double  their  yearly  value.  And,  by  statute  11 
Geo.  II.  c.  19.  in  case  any  tenant,  having  power  to  determine  hia  lease, 
■hall  give  notice  of  his  intention  to  quit  tbe  piemiaes,  and  shall  not  deliver 
Mp  tbe  pMSsesaion  at  the  time  contAined  in  such  notice,  he  shall  thenceforth 
my  double  the  former  rent,  for  lach  time  as  he  continues  in  possession. 
These  statutes  have  almost  put  aa  end  to  the  practice  of  tenancy  by  auf- 
fnance,  unless  wttb  the  ticit  eoiwent  of  the  owaet  of  dte  tenetnent  (13). 


CHAPTER  X. 

OF  ESTATES  UPON  CONDITION. 

Besides  the  Mvera)  diviaioDs  of  estatea,  in  point  of  interest,  wttich  w« 
have  considered  in  the  three  preceding  chapters,  there  is  atao  another  spe- 
Gtes  still  remaining,  which  is  called  ^an  estate  nptn  conditi«n  (3) ;  being 

M  Co.  tut.  ST.  «)  •  Usa.  ML 

I*)  /w. 

(12)  lthub»n>|fii>r>llTTMaindDotiaB,  banim  t«irmemun,oraib«rtHte  in  Ibalcnor, 

thkt  if  (  tenint  fora  Mnn,  tnmjtit  lontt,  injiildirMWMiirilTlMptndiiMeinbar.     Than. 

^  will,  or  It  >ufrenncF,  hold  OTer.  mid  ^o  not  Tore,  a  ptraon  nhowiongrully  hoMienFr,  mn- 

■■Hanrei|Q»l,the  Inndlnd  ia  put lo  hii  letion  noi  diatnin  ibc  ruile  nt  \he  landlord  pot  on 

•rajccinvpnl.andcannottiJMpOHntHRi;  but  ths  prcmin*,  T  T.  R.  iTl.'oraua  him  in  tr»- 

■se  T  T.  R.  431.     1  Price  Rep.  33.     1  BinilL  pan  for  hia  antry.     I  Biagh.  Rap.  138. 

Brp.  ise.     eT>unt20S—T.  (ram  which  il  as-  (13)  Aa  la  iho  aimm>ctian  of  tUaa  ataialaa, 

fttn,  ihat  if  ihe  landtoid  can  an  powraaion,  Ma  Selw.  N.  P.  Dria.  Vlll. 

whkimt  coOiBHtiinir  a  breach  of  Ih*  paaM,  ha  (1)  8m  in  ganeral.  S  Oraiaa  Dii,  %  Ice. 

■ay  doao  ;  and  indnd  if  he  weraio  ocnuioa  and  Sm).  indai,  Condiljona  ;  Com.  Di(,  Cnn. 
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nuh  wbcne  exiatence  dependB  upon  ttie  tnm>eaing  or  not  happening  rf 
•ome  uncertain  eveni,  whereby  the  estate  may  be  eithmddgisiLSJty  created, 
or  enlarged  (3),  or  Gnairv  derea'ted  (a)  (4).     ^^djhesQ.jC«Iijj^lional  c»lSei 


ireitei]  iiid  iinn«isd  to  Iha  BttU  at     imt,  nu;  be  ■  pax 
hht  it  II  vadfinot  luburqaently  ^  the     butmtftenndiliDniin 


deed,  be  GunuUBcd  io  ■  u-  Ca.  Litl.  303  h.  ZufcCEU**  cue,  Uoor.  307, 
.  . ...lut  thi^n,lliiitinu*t  bet»l-  S.  C.  7  Rep.  IB.  St^laln  y.  Tki  Etrl  ^ 
Rd  It  Iha  Mine  time  wilb  the     Ptmtnlu,  Hoor,  707,  5.  C.  Cm.  Elii.  Ml, 


principal  deed.    (Co.  Lili.  13(1  b.  Toaeh.  )S6).  MO.     Bnr*nf  i.  Btonm,  Pirmi.  13\). 

At  lottiing*  t»eiiiai]r.(aacb  M  leni),  anmi-  The  word  "  if '^  IVoquently  cnam  ■  owdi 

Ilea,  tLt.).  a  gram  of  them  miT  be  reUrained  [ion,  bat  not  alwaji ;  for  wmetimes  it  make* 

by  a  condiiioii  created  aher  iha  eieculionof  ■  Unbitiea;  aa  when  a  leaie  )■  made  Ito 

Hich  grant.     (Co.  Litt.  £17  ■).     Lilllclon  (ip  year*,  if  A.  B.  ahxll  an  long  lira.     CondJtibM 

hii  32aih  and  Ihn-e  rollowiflg  ieclioi>a)  aiji,  maf  be  anneird  lo  dtmi»sa  Tor  jean,  wjrhoDt 


maeivaa,  nakentateaapoleondiiion.  Not  that  (he  eiule  abould  be  Ronditiond  tl  u 
vlhe<iprei>iHnnii."uponcondilioo,"biit  parent.  (Ca.  LiK.  304  a,  3U  b.  ShefL 
0  thf  i.ord.  "iinmdMj  alwaji,"  ot  "  w    Touch.  123). 


(niffneat,  nr  deed,  enwii-  (3)  A  panieolar  oatate  majr  Ii*  tiuRed,  *ilk 

tional.     And  again  (in  hia  33lK  arcuaiil  he  a  nmditioB,  that,  after  the  happeniiu  of  a  oa> 

aaya,  the  wuiili  "  il  it  happen  "  will  m^ki  a  iMii  crent,  Ih*  penon  lo  vhom  ibe  Grai  eatala 

«OBdi(inn  in  a  ilrrd,  proiided  a  psian-  tf  nfry  a  limited  ahaii  hare  ■  larger  aaiMe.     Soeb  a 

i*  added.     Wikbmii  Iha  naarraiioi  of  anidi  a  eOMlilua  oajr  ba  teod  and  elleMBal,  at  wall 

wwer,  the   norda  "  if  it   hnppcD"  will  not  in  relation  lo  ihiiip  wbich  lie  in  granl.  aa  to 

itone,  and  by  iheir  own  Tnivs,  mnke  a  go^  things  which  tie  inliTery.  anil  maT  be  annnol 

Mndition.  Thn  diatiiwtion  iialao  no'ieKl  in  ■*  well  to  an  ealaie-tail,  whkJi  aitiwt  b* 
ta  an  eaiate  for  life  or  jean, 
be  mri^d  lij  the  acceia  of  a 

,          .,  ,            ofauoha  coodition.otighltDhaia 

alwaja  that  cHeo,  bill    frequeolij  lerie  for  Tour  incidcnl*.     1.  There  muil  be  a  paKicuIar 

otherpuijioaes ;  iomeiimes  ihey  operate  aa  a  eatnie'as  a  roundation  foi  the  increase  to  take 

i)ualineaiLnn  or  limiiatimt,  anmetimei  an  a  co-  rBnt  iipon  ;  whirh   partimiiar  ealaie,  Lnid 

nnant.     And  when  inaerUid  awumf  lit  »h-  Caka  held,  matt  not  be  an  ealala  at  will,  oor 

ntitit  in  a  dcnl.  they  operate  ■•  a  muiiiian,  reiocahle.  nor  contingent.     2.  Sunh  partirulu 

only  when  allendeil  with  the  following  cir-  eilalc  ooght  to  coniinue  in  the  lexee  or  graa' 

miMUnoe* :  lat.  .When  ibe  cUoae  wherein  Ira.  imtii  the  increaae  happana,  or  at  leaai  ■• 

thay  are  foand  i«  a  ■ubctaBiiva  one.  having  no  ahcnlioniBuriTitTof  eauie  muat  be  nade  b* 

dependrnce  upon  anj  other  lenience  in  the  alienation  oT  the  leaaee  or  gmniM ;  though 

deed,  or  rather,  perliDpe.  not  being  used  merely  the  alienation  of  Ih*  lemor  nr  grantor  will  not 

in  qnulification  of  auch  other  aenicnee,  bin  affect  the   nondilion ;  and  the  aheralioa  «( 

ttaiiding  bv  ilnetf.     and.  When  il  in  compul'  jirraana  by  deacent  of  the  rereteioa  to  the 

loiy  upon 'the  frnffre.  donee,  or  leaaee.     Srd.  beira  of  the  grantor,  or  hia  •lirnee,  or  of  tha 

When  it  piDoeeda  from  the  pan  of  the  fefflQr,  peitKUlar  edate  to  the  reproaentativea  of  lb* 

doDor,  or  leaaor,  and  rieclnira  Aii  intention,  grantee,  will  nolnvoid  the  eundition.     Neith«T 

(liul  at  lo  Ihia  point,  aee  Wiiclicolr  t,  fW,  need  tuch  ini-rrate  take  ntooe  imaiedialelj 

'Cm.  Jan.  SX.     CnmiHlFt  cue,  i  Rep.  79.  upon  Ifca  particukr  eatBle,huI  nayennraaa  a 

imd  ii0a).     ith.   When  it  ia  ap|diod  to  iha  lemaindertothedun'eartha  particniareinals, 

The  wort  "  protided  "  may  operate  at  a  tetmediaie  t™aindei  lo  aocnelfldy  eh*.     3. 

eondilion  and  alao  a  corenanli  thut,  if  the  llie  increnie  mutt  tett  atui  takeclTect  imae- 

worda  are.  "proTided  atwaya,  and  the  feoSee  diaiely  upon  (he  perfomancc  of  the  coivliliDa ; 

dotli  eotenanr "  tbal  neither  he  nnr  hit  heira  for,  ifan  etTalc  rannot  be  enlarged  at  the  tety 

ahall  do  aaeh  an  aet ;  thii.  if  bj  indvniuic,  ia  inilant  appointed  for  itt  enlargeiDeiH,  the  en- 

^oth  a  oondition  and  a  eonnant,  for  the  worda  Wfcaient  ahall   iMm  talte  place.     4.    1  ha 

wil.  beeooaidarad  aatbamndaorkiilpaniea.  particular  etiate  andtbe  increaae  oa^t  tnd* 

(  WhirliiaU  r.  Fam,  Cre.  Jao.  3W).     Bui  if  the  riie  their  efeol  Wn  one  and  the  aame  in>ir». 

clanaa  ban  dependence  m  aaothar  elauae  m  next,  or  but  aetaral  daedt  delirered  at  oaa 

the  dead,  or  be  the  worda  of  the  fooffee  to  add  the  HBa  tiaw.    ( lanj  Sta^wT.  cw>,  B 

compel  (he/iafdrtodo  aonntfaing;  then  it  il  Kep.  119-^153). 

ao>  a  cooditioB.  but  a  eorenanl  only,     fio,  if  (4)  Il  ia  a  rale  of  law,  Aat  a  ooodillan.  Aa 

the  clauta  be  applied  to  aame  other  thing,  and  afleol  t^  whieh  if  ta  dafaal  or  deminina  as 

■olio  the  lubManee  of  the  thing  granted,  ihen  attiila  to  which  il  t*  aniwxed.  mtM  defoal  tha 

k  ia  no  oondition.     Aa,  if  a  leaie  be  made  of  wbola  nf  aodi  eaiate;  notdeteiniiie  a  lapaM 

land,  landating  rent  at  S..  proTided  thai  if  only,  leaiing  it  nod  for  Iha  ntidue ;  (Jwaaa* 

lOEh  a  thing  happen  it  thall  be  paid  tt  C.thia  v.  .dnoM.  Mated  by  Caief  Jnniee  AHdaiaaa. 

rioaa  not  ndkm  the  aataU  ooaditaMar.     Aul  ia  Oitttt  <«,  1  Rep.  SS  b.  and  ih  ItaH.  M 

BDn>r>Btbalalaiiei«baUaat4'Mi*ii  lor  h.  CkwSiiglfi  mm.  I  Ba>.  IM  bj. 
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OF  THINOSr.  13S 

I  We  chdMn  to  rasMve  tilt  hot,  because  ihwy  ue_indeeil  mora  properij 
qnalificationa  of  othsr  Mtatea,  than  a  distinai  species  of  theineelveH  ;  roA-  . 
iogjhat  anjqiiantfiy  oT  mieresr,  a  fen,  a  (r'eehord,  or  a  term  of  year*,  maj 
depend  U[y>n  these  provUioaaLieairictions.  Estates,  then,  upon  condition 
lKi»linderstooil,  are  of  two  sorts:  I.  Estates  upon  condiilwi  irn^it^_i  2. 
Estates  upon'  condjiloj)  expressed :  under  wtuch  last  may  be  inciudedi  3. 
^tatffj  \>n\i\  in  vadio,gagtr  oi-pUdgAi-  4.  Estates  .by  statute  menhant,  or 
tt^attjtapU  1 .5-E«iBt—  h*Ul  tqf  elegit.  )  " 
/*  1,  Estates  upon  condition  implied  iu  law,  are  where  a  pant  of  an  estau 
kua  a  condition  aiiiT^'pd  "to  it  inaeparA,bry,  from  its  essence  and  constitu- 
tion, SKfiough  no  condition  be  expressed  in  words.  As  if  tgrant  be  made 
tQ_ji  jnan  of  an  o£ce,  geiierally,  without  addinr  other  words ;  the  law 
tacitly  annexes  hereto  a  secret  condition,  that  iTia  grantee  shall 
^Jyeiecute  his  office  (i),  on  breach  of  which  condition  '*it  is  [*t53J 
lawjjjljor  the  grantor,  ot  his  heirs,  to  oust  him,  and  grant  it  to 
flrerherjjerson  (e).  Tor  on  office,  either  public  or  private,  may  be  forfeited 
Ety  mts-uiefui  non-user,  both  of  which  are  bnachos  of  this  implied  condi- 
tion. I.  By  ntu-utar,  or  abuse  ;  asifajudge  takes  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  ,2.  By  non-user,  at  neglect ;  which  in  public 
oAices,that  concern  the  ndministnuionof  justice,  or  the  commonwealth,  is 
of  itself  a  direct  and  immediate  cause  of  forfeiture ;  but  mm-user  of  a  pii- 
raie  i^et  ia  no  caoae  of  forfeiture,  unless  some  apecitd  damage  is  proved 
to  bo  occaaioned  thereby  (ifJ.J  For  in  the  one  case  delay  must  necessarily 
be  occasioned  in  the  affairs  of  the  public,  which  require  a  constant  atten- 
tion :  but,  private  offices  not  requiring  so  regtdar  and  unremitted  a  aer- 
vice,  the  temporary  nej^ect  of  them  is  not  necessarily  productive  of  mis- 
chief: npon  which  account  some  special  loss  must  be  proved,  in  order  lo 
Y&cate  these.  Franchises  also,  being  regal  privileges  in  the  hands  of  a 
subject,  are  held  to  be  grunted  on  the  aame  condition  of  making  a  proper 
use  of  them ;  and  therefore  ihey  may  be  lost  and  forfeited,  like  offices, 
either  by  abuse  or  by  neglect  (e]. 

Upon  the  same  principle  proceed  all  the  forfeitures  which  are  given  by 
law  orTTre^Staies  and  other^ ;  fcr  any  acts  done  by  the  tenant  himself, 
ih^t  are  incompaiible  w)th  the  estate  which  he  holds.  As  if  tenants  for 
life  or  years  enreoff  a  stranger  in  fee-simple  :  this  is,  by  the  common  law, 
a  forfeiture  of  their  several  estates )  being  a  breach  of  the  condition  wjiich 
fEe  law  annexes  thereto,  via.  that  they  shall  not  attempt  to  create  a  great- 
et  estare  than  they  themselves  are  entitled  to  {f).  So  if  any  tenants  for 
yean,  Tor  life,  (K  in  fee,  commit  a  felony ;  the  kitig  or  other  lord  of  the  fee 
■a  entitled  to  have  their  lenemnnts.  because  their  estate  is  determined  liy 
the  breach  of  the  condition,  "  that  they  shall  not  commit  felony,"  which 
the  law  tacitly  annexes  to  every  feodal  donation. 

f    *II.  An  estate  on  condition  expressed  in  the  grant  itself  li    [*154] 
'where  an  estate  is  granted,  either  in  fee-simple  or  otkf.rteise,  with, 
aii  express  qualification  annezod,  whereby  ijie  estate  granted  shall  either 
Gomtnehcej  be  enlarged,  or  be  defeated,  upon  performance  or  breach  of 
each  (jualificstion  ot  condition  {g)  (3).     These  coadiiioits  are  ther'-foia 

(H  un.  t  rrs.  to  s  ll•^  m. 

■i:t  /M.  t  re.  (/)  Co.  Liiu  tti. 
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elt^r  gfifirif^tt  "^  nfrwgHg**  (**)■  PKcedant  are  mch  at[jHi8iJtgm«nat 
iie  per^m;ed  befoie^  the  estate  can  Test  or  be  ssi^ij^A  :  Bubsequent  an 
■ucn,  by  l[ie  failure  or  non-peTformojice  of  which  ui  estate  already  *f^i^ 
may  be  defeated.  Thos,  if  an  estate  for  life  be  limited  to^.^  J!EP!t!^ 
mamago  wii!(i  'B,  the  miimige  ii  h  precedent  !:oiiiIition,  and  till  that  itMf 
pens  DO  estate  (A)  ia  vested  in  A.  Oi,  if  a  flian  gram  lo  biB^lesoeeTA 
vean,  that  upon  paymeat  of  a  'hundred'  marks  within  Uie  tenn  he  shaU 
karo  the  foe,  this  also  is  a  conditim  precedeirt,  and  tfa«  fee-simple  pa«ae«h 
not  till  the  hnndred  varits  be  p«id  (t).  B«t  i^  a  man  gruit*  an  estate  in 
fee-simple,  reserrine  to  hinaelf  and  hit  Eefrs  a  crrtain  r^nt ;  and  that  if 
socli  tvnl  be  ncrt  paid  al  {he  iTiheB  limiM^UsWl  be  lawful  for  him  u)3 
^s  heirs  to  re-enter,  anJ  aroid  the  estate  :  in  this  case  the  erantee  aiiS 


his  heirs  bare  an  estate  upon  condition  subsequent,  which  ts  ae feasible^ 
the  condition  be  not  strictlv  perrorined  (k)-  To  this  class  maj  also  bejm- 
ferred  all  base  fees,  and  fee-ninpt«s  conditional  at  the  common  la.W  ('). 

fbtH  an  estue  to  a  man  and  his  heitv,  tanmU  oftht  manor  of  Date,  is  aa 
estate  on  condition  that  ha  and  his  heirs  continue  l«naniii  of  that  mano^ 
And  so, "if  a  personal  anouitj  be  granted  at  this  d^  to  a  man  and  *iha 
heirs  of  his  body,  as  this  is  no  tenement  within  the  statute  of  Westminster 
the  second,  it  remiuw,  as  at  conrnoa  law,  a  fee-simple  on  condition  that 
the  grantee  has  heira  of  his  body.  Unon  the  sune  principle  depend  all 
the  detemtiniAle  Mtatet  of  freebMd,  wWh  we  mentioned  in  the  eighth 
chapter :  aa  darctUt  vidwitaU  ^. ;  these  are  estates  apon  condition  that 
the  grantees  do  not  many,  and  the  like.  And,  on  the  breach  of 
(*)5ft]  any  of  diaae  'siAsequ^t  conditions,  by  the  failure  of  these  con- 
*  titigencies ;  by  the  grantee's  not  continuing  tenant  of  the  manw 
of  Dale,  by  not  having  heiia  of  hia  body,  or  by  not  cnntinuing  sole ;  (he 
estates  which  were  respactiTely  reated  in  each,  grantee  are  whdly  deter- 
minable and  Tend. 

ttl  Shev.  Pwl.  Cu.  n,  At  (li]  UtL  f  >■. 

(il  Co.  Lttt.  aiT.  mSHpMMIH^IlMll. 

lion*  *uhuqa>Tii.  pniTiiM  IW  is  tlw  otual  th*  intnitoftb 
bIuuu  of  R-entij  in  e*M  oJ'  ■  bi«ieh  of  ■  fKiDincii.  IJi 
n«rtickilir,  OI  mnj   covcnipt  in  Iha  Ihih,  u        Eqailf'^in 

inpnfrmni  oT  rent,  not  rrimihiig,  oa.  ininr-    nnla^t  of  ■  bwiiiHt  nm,  whs  hu  htaiac 

g,  not  rciidiiif  un  (ha  preriiiH*,  en  in  chc    Iihb  initmnchul  in  cauaing  the  breneh  of 


ofTiinknipicVro'  inMl^ncy.'&e"    See     RgiTXibi  ra  3  HsriT.  lao!     Cf^i.  fMr, 


»f  Hiunment,  ot  uirtiru;  witli  ttie  uaumion,     eonditinn.      (Barrflt  t.    Pnllu,  itatcd  fnm 


II,  13  1  4  CnuH,  SOSi  AduiM,  Ejrctn.  in-  &  B«>.  33S).     Bui,  it  U>  wnanl  rule,  tint 

dri.  Cavtiiut;  Z  Siiinden,  b)'  FatMMHi  uid  where  ■  CDndiiion  i>  innei^  hr  will  toa  de- 

Willinmi,  indet,  FoHaitun.  TiiF  or  httynrtl,  mA  iw  oae  ia  Loam)  to  fit* 

(6)  Eren  at  Mmman  law,  aid  In  Ik*  eon-  natira  of  svch  eotiditiaii,  (be  Hitia*  rnuM 

Mriictipn  of  adred.BoprMiMtKfanieiJ  worda  themMitvsB  tnka  nolicp,  anil  pertoim  Ihc  CDO- 

oCcBUarilT  Diaka  a  atipulatlon  tnaJml  or  dilionja  ordrrto  avoid  afbrfeiilm.     tCha^ 
~       n.  I  Kik.  fllS.    Pkj  T.  Ptat,  1 

r -■-    ftmtfM  I.  A*i««~. 3  M«ri».  9. 

_.  _  , , Iha  d«d,  as  that  It  PkiOifi  i.  Enry.SYaw.T.  C.  hO).     Infanor 

lakaa  efTer.t   aa  a    proriao.     For,  tha  aama  will  be  Do  inome.  )n  Micb  eaar,  Rir  DDDim 

wBrda  hiTB  bran  oanalrued  laaparata  cithn  farmaaca  of  Iha  oondiMim.     Bmti*  '.   tmi 

M  a  pr««daRl  or  aa  a  aubMquani  eondiiioa,  FiMimi,  3  FirrTn,  221.     2^4)  An  Kyt 

according  to  tha   iialura  of  the  tianaaclina.  cut,  1  Vrntr.aOO).     Tha  applkalion  of  itiia 

iOMildr*  *.  Ttf  BaM  AMUa  ConaBiy.     1  T.  gnara!  nila,  tMwexar,  U  aobjcfH  u  oaa  !•• 

L.  6«.     AclurUy  r.    Vtmni,   Will**,   1S6>.  aLrioiion  :— wbara  a  oondilioo  la  Mneiad  l»a 

Tna  denendrnce,  or  indenendaeea,  af  tan-  deiiie  of  real  ealale  lo  tha  Matatar'a  hair  at 

na.>ia  or  CDndilioni,  Lord  Han«6>ld  aald,  ia  law.  |]»>re  notiea  of  tha  csoditioa  ia  >a«>aa- 

■u  ba  coUacted  from  tha  aridaait  aMaa  and  rj  before  he  onn  incur  a  forftifai* ;  fin,  n 

amnjng  of  the  paittaa ;  and  bsmwor  Muw-  iMir  ai  law  will  ba  iiij>(«*cd  to  lux  aniand 

ynad  (her  Kut  b*  in  ■  dead,  their  pnoadann  aad  oudaetaiv  brdraaaat.tuttmdar  iian. 

«M<l*pMdii{im>h*M4araftinliBiriiiak  (&aVii.'.  &^f.  AaU.  !»». 
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f  A_distinctHin is  boweverina^  between  »  M«(^im  Mtit(4'>i>4>.^n>4> 

in  patele  is  eo  expfoMly  confinud  and  Uinited  by  the  woidg  ft(  }ts  creailoii, 
^M  It  can  no;  endure  (or  any  lonjer  linie'nian  till  the  contingei>c]iJi»p- 
pem  upon  which  llie  ealate  ia  to  fail,  this  ia  dendrninaled  a  limitation:  u 
wKiirtkn?  ia  granted'  to  ft  man  !>o  ion?  oj  he  is  parson  of  Dale,  oi  lokila  he 
<!piUinues  unmarried,  or  until  out  orth?  reals  utd  prolita  he  ehall  have 
made  ,5001,  and  ihtt.  liko.^*)-  ''^  tuch  case  tKe  eaiata  determines  u  Eoon 
as  the  centingency  ha^en^when  he  ceases'to  he  paHuii,  marries  a  wife, 
•r~Las  received  this  6001.)  and  the  next  aubaequcnt  estate,  which  dependi 
■poa  such  detemunation,  beeomea  iinmediat«ly  vuctad,  withoiri  any  act  to 
^  deite  by  him  who  ia  next  in  expectancy,  {fiul  when  an  estate  ia, 
stnctly  shaking,  upon  condition  m  dttd  (as  if  giantej  expressly  upon  condi- 
tion 10  be  Toid  upon  the  payment  of  40J.  by  the  grantor,  ar  ao  that  the 
\  j^ntee  continiiea  unmarried,  or  provided  he  goes  to  York,  ij-c.)  (o),  the  law 
.  perimita  it  to  endure  beyond  the  time  when  such  contingency  happens,  ui^ 
IMS  iW  grantor  or  his  heirs  or  assigns  lake  advantage  of  the  breach  df'th* 
cwi$tioij,.^nd  mska  either  an  entry  or  a  clsim  in  order  to  avoid  the  es- 
teieTri-  Vet,  though  atrict  words  of  condition  be  ueed  in  the  creation  ol 
itie  estate,  if  on  breach  of  the  conditioa  the  estaie  be  limited  over  to  » 
third  peraon,  and  does  not  immediatdy  revert  to  the  grantor  or  his  repre- 
•enlativea  (sa  if  an  eatatu  be  graoted  by  A  to  B,  on  condition  that  within 
two  years  B  intermarry  with  C,  and  on  failure  thereof  then  to  D  and 
hie  heim),  this  the  law  oonstniaa  to  be  a  limitation  and  not  a 
Tcondition  (9) :  becauae  if  it  were  a  condition,  then,  upon  the  [*IM] 
breach  thereof,  only  A  or  his  representatives  could  avoid  the  es-  ^ 
bta  by  entry,  and  ao  D'a  remainder  might  be  defeated  by  their  ne{^ectiDg 
to  enter  ;)bul,  when  it  ia  a  limiution,  the  estate  of  B  determines,  and  thai 
af  D  commences,  and  he  may  enter  on  the  lands  the  instant  that  the  faU- 
ore  happens.  So  also,  if  a  man  by  his  will  devises  land  to  hia  heir  at 
law,  oa  condition  that  he  pays  a  sum  of  money,  and  for  non-payment 
devisea  it  over,  this  shall  be  considered  as  n  limitation  ;  otherwise  no  ad- 
TsnUgc  could  be  taken  of  the  non-payment,  for  none  but  the  heir  himself 
could  have  entered  for  a  breach  of  condition  (r). 
^  In  alt  thoae  instances,  of  limitations  or  condition«  subsequent,  it  is  to  he 
observed,  that  ao  long  as  the  condition,  either  expreas  ur  implied,  either  in 
deed  or  in  law,  reniains  unbroken,  the  grantee  may  have  an  estate  of  free- 
hold, pronded  the  estate  upon  which  such  condiuoa  is  annexed  be  in  itself 
of  a  freehold  nature  i^  as  if  the  original  gram  express  either  an  estate  of 
uheritaDce,  or  fw  life ;  or  ao  estate  at  all,  which  is  constructively  an  ee- 
Me  for  -life.  For,  the  breach  of  these  conditions  being  contingent  and 
uncertain,  this  uncertainty  preservea  the  freehold  U) ;  because  the  estate 
is  capable  to  last  for  ever,  or  at  least  for  the  life  of  the  tenant,  suppos'Dg 
the  condition  to  rsmsin  unbroken.  But  where  the  estate  ia  at  the  utmaat 
a  chattel  interest,  which  must  determine  st  a  time  certain,  and  may  deter- 
mine sooner  (as  a  grant  fur  ninety-nine  years,  provided  A,  B,  and  C,  or  the 
Mnrivor  of  them,  shall  so  long  live),  thia  still  continues  a  mere  chattol,  and 
M  not,  by  such  its  uncertainty,  ranked  among  estates  of  freehold. 
/These  express  oonditions,  if  (hey  be  impoasible  at  the  time  of  their  c>e»- 

{■I  t  no.    llBM.  »L  (f ]  I  Int.  Ml 
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tiBB,  or  aft«rwB|^iJbeBaowun(ipi|sible  bj.jhe.jact  of  God  or-the  »gLftrjhg 
(MiSiir  luniseTi^  9T  if  they  be  euntraiy  to  law,  or  r^ugnanl  to  the  oatu^ 
of  ihe  esuta,  ire  void.  In  any  of  whiohJg|Be8,Jjf.i|)|!y^fi  JiNOSj}- 
[•137]  uims  suhae^erU,  that  *ia,  to  be  performed  after  the  estate  Mveated. 
tti«  estate  shalThecome  ajisol.ul^.  istJiier-leaafli.  As^it jjo^- 
inent  b«  SiiSt'ia  a  maa^in  fee-simple,  on  coniU^Qa  that  ualeag  Ee  goeB  ta 
Rome~Tii  twenty-four  hours  -^m  unless  he  marrieii  wi^h  ippe  Sjby  »iicl^  ». 
day  (withw  which  time  the  woman  dios,  or  the  fepQ'^  tnyjeg  hqf  tiirn 
self)  1  or  unless  he  mia  another ;  or  in  93^0  lie  alienes  iiiTeo^  that  thep 
an3  in  any  of  such  cases  the  eatMQ  jhall  heiV>fJii«£an3r3etermme  :  heri 
die  condition  is  void,  and  the  "'-*-  ^.-^i-  ■tfj,^)..!^^  ;.^j.j.  feqSoe.  For  ikt 
halFby  the  grant  the  estate  vested  in  him,  whi^^aliolT  not  ^c^dfileated' 
allerwards  by  a  condition  eilLer  impossible,  illegal,  or  repugnant  (t).  _^vX 
iflhe'condilionbepr«o«den^,ortobe  performed  before  the  estate  vesta,  aa  ■ 
gnnrfOKintin  That,  if  br  kills  mother  or  ifoer  to  Rome  iqa  ?E^riie'^bid^ 
have  an  estate  in  fee  ;  here,  the  void  condition  being  precedent*  'W.Mt^ 
which  depends  thereon  ia  also  void,  and  the  grantee  ahall  take  nothing 
by  [he  grant:  for  he  baih  no  estate  uotij  the  condition  be.pejjbrmed  (i')-^ 
There  are  some  estates  defeasible  upon  conditiom  subsequent,  that  k*> 
qoire  a  more  peculiar  notice.    Such  are, 

f  -III.  Estates  held  in  vikUo,  in  gag9,  or  pledge  ;  which  are  of  two  kindt, 
[stmim  vadium,  or  living  pledge ;  and  morlMim  vadium,  dead  fleijgs,.^ 


f-    vivum  vol 


ir  living  pledge,  is  when  a  man  borrows  a  sum  (supposa 
'  300/.}  of  another;  and  grants  him  an  estate,  as  of  30J.  prr  onnuin,  to  hoM 
till  the  rents  and  profils  shall  repay  the  sum  so  borrowed.  This  is  39 
Mtate  conditioned  to  be  void,  as  soon  as  such  sum  is  raised.  And  In  ^lil 
sase  the  land  or  pledge  is  said  to  be  living  ;  it  subsists,  and  survives  tht 
debt ;  and  immediately  on  the.  discharge  of  tliat,  results  back  to~  [hVbot- 
tower'(iD).  JJut  mortaum  vadmnt,  a  dead  pledge,  or  morlgagt  (whl6h  is 
much  more'common  than  the  other),  is  where  a  man  trarrows  of 
[*156]  another  a  speciiic  sum  («.  g.  SOOI.)  'and  grania  him  an  estate  in 
fes,  on-condition  that  if  he,  the  mortgagor,  shall  repay  the  iiM»t- 
gagee  the  said  sum  of  200'.  on  a  certain  day  mentioned  in  the  deed,  that 
di'en  ihe  mortgagor  may  re-enter  on  the  eatate  ^  granted  in  pledge  ;  or, 
ti  is  now  the  more  usual  way,  that  then  the  mortgagee  shall  reconv^ 
the  estate  to  the  mortgagor :  iq  this  case,  the  land,  which  is  so  put  ia 
pledge,  is  by  law  {?),  in  case  of  non-payment  at  the  time  limited,  for  erM 
dead'  and  gone  from  the  mongagor ;  and  the  mortgagee's  estate  in  the 
lands  is  then  no  longer  cnndiuonal,  but  absolute.^  But,  so  long  as  it  coa- 
tiilu'es  conditional,  that  is,  between  the  time  of  lending  the  money,  and  the 
time  allotted  for  payment,  ijie  mortgagee  is  called  tenant  in  mortgageKx). 
But  as  it  was  formerly  a  doubt  (y),  whether,  by  taking  such  estsie  ia  fee, 
it  did  not  become  liable  to  the  wife's  dower,  and  other  incumlHaDcea,  oS 
the  mortgagee  (though  that  doubt  has  been  long  ago  oremded  by  our 
courts  of  equity)  (s),  it  therefore  became  usual  to  grant  mily  s  long  tem 
of  years  by  way  of  mortgage ;  with  condition  to  be  void  m  repayment  ol 


(T)  TlH  tnrini  mill  at 
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the  JDortgage-money :  which  cwrae  hu  bMn  aince  prei'v  ^uttnuly  con> 
lioved,  principiilly  becauao  oq  tho  death  of  the  mortgagee  such  temi  ^i«< 
comes  v«si«d  in  faia  personal .  represeaiativea,  who  alone  are  entitled  at 
^quiiy.to. receive  the  moaey  lent,  of  whatever  nature  the  mtMrtgage  may 
happen  ta  be.  .  *      .  . 

/*  Ae  aoon  aa  the  ealato  ia  created,  the  mortgagee  may  immediately  enter 
f  mi  ibo  laiids  ;  but  ia  liable  to  be  dispoaeeaaed,  upon  performance  of  the 
j  coudJHoa  by  payment  of  the  mortgage -money  at  ihe  day  limited.     And 
I  therefore  the  iiaual  way  is  lo  agree  th^t  the  morlgagoi  shall  hold  the  land 
'  till  the  day  assigned  for  payment ;  when,  in  case  of  failure,  whereby  ih* 
;  eatate  becomes  absolute,  the  mongagee  may  enter  upon  it  and  take  po»- 
Kssion,  without  any  possibility  at  laio  of  being  aflerwards  erioted  by  th« 
raortgagor,  to  whom  the  land  is  now  for  sver  dead.     But  here  again  lb* 
conns  of  equity  interpose ;  and,  though  a  mortgage  be  thus  for* 
fei^ed,  and  ^e  "estate  absolutely  vested  in  the  mortgagee  at  the    [*1S9] 
corpmun  law,  yet  they  will  consider  the  real  value  of  the  cene- 
menta  compared  with  the  sum  borrowed.     And,  if  the  estate  be  of  greater 
Talue  than  the  sum  lent  thereon,  they  will  allow  the  mortgagor  at  any 
reasonable  time  to  recall  or  redeem  bis  estate  (8) ;  paying  to  the  mortga- 
gee his  principal,  interest,  and  expenses  :  for  otherwise,  in  Btrictness  of 
lav,  an  estate  worth  lOOCU.  might  be  forfeited  for  non-payment  of  1001. 

(8j  TBspnlicTor  thfttiUuleDTIimiUiioQi  gags  moiwj  an  befora   tha  cduri :  (i^m  r 

(33  Hen.  VIII,  c.  Z.)  uppliei  u  ilronttlT  to  ■  Moritm,  1  Br.  368.     Palntr  f.  Tlir  Earl  of 

H»rtiase<l  emis  u  lo  anj  aLhsr.     So  long  u  CarlUlt,  I  Sim.  &.  Stu.  425)-:  It  being  alwnji 

tha  eauie  can  be  ihewn  K>  hue  keeo  Ireaud  tha  object  of  ■  court  of  eijuit)'  to  mnlie  n  com^ 

ta  a  pledge,  «o  long  Ihere  is  a  «<;o|nilion  of  plele  Jecree,  Binhnwiiig  the   whole  lubject, 

the  morliagoT'i   title:    IHiidlt  >.   Hitlty,   1  and  deteimining  (aa  faraa  poaiiblo)  (he  niliti 

Vaa.  &,  9aa.  MO.  S.  C.  6  MuL  181.     OnU  o(  all  the  parliei  intereatad,    (Pali  t.  Ctm. 

T.  Waijliimte,  2  rreem.  1S7):  but  fcora  Ihe  l<ni.  12  Vea.  bS.     ClioliKii'ul'liy  >.  CliTilim,  2 

lime  when  all  accounts  have  ceaaed  to  Iw  kept  Jac.  &  Walk.  13*).    Upon  onalagona  princi- 

bf  the  nvHtgagCe  ;  and  pmrided  alao  ha  haa  |i1e(,  not  only  tha  martFagot  but  a  aubarqueM 

— '...'K\v.  ?'.'.?r'".'°"."'f,'.r''    ™  •^V'p^o,  ^°^ — 


Hnninrd   1.   Haniy,    [i 


in  Cha.  10),  admitted  liia  ga^  mar  a^sct'onlT  nail' of  Iha  eautea  oooi. 
■  y  only ;  the  »ta-  pnaed  in  the  liiat,  and  the  liilet  am  diRp rem. 
tbs  mongagor'a    (Poi*  >,  Ch„ln,  12  Vaa.   f"      "-—■J-  ■- 


ij  Teara  a 
will  hare 


LoirT  HafdwickB   ( 

in  B^pi^  Kmg.  I 

oubt  wWher  it  WM 

SnO).  inllmaled  a  d 

•iiilil..bedruleotihB 

'  coon,  that  a  manga- 

who  ha*  borrowed,  1 

frwi  Ihe  aune  party. 

Cni,  3W.     Barrm  v.  JVartin,    money  on  iha  aeciirity  of  1i 
III  u  iliew  that  an  estate  has    be  cumpelled  tu  ledaem  both,  ii  ue  v 
ine  alTiclad  b;  a  aobaiating    bark  either  eatau  :  but  it  bad  nravioui 
Iweniy  yeara  immadlalcly    decided,  that,  in  auch  cas«,  if  oiual 
rought  fop  redattiplion,  paitS    ouritlei  pmirea  to  l«  acanly,  the  mi 
liaaidla,      (Rnkt  j.   Poult,    thall  iinl  be  allowed  to  bring  hidnli 
D.     Pirp,.  T.  W.TiiDi,  cited  S    redemption  or  the  olliar  mwlgagennly : 
3  Vea.  iun.    feu  r.  Pn™/™.!   Ver    ""      *"     " 
i,  1   Vera.  Si- 
tae) :  and  mode 

trine,  thu  the  mortaageo  mny  i 
a  toreclosura  aa  to  the  itiare  of  one  of  aeienl    being  redaemeii  aa  to  both  hit  denii 

cppoaition  waa  made  by  the  rnortngor  in  that  arer,  tlbnt  a  ipan  who  happens  to  be  ' 

emae;  and  il  ia  very  doublfiil  ■helhcr  a  decree  with  another  in  one  mortgage  only,  i 

forapaitlal  foieolDiitra  aught  ever,  to  be  made,  deem  ibe  lame,  iboiigh  tbe  other  pen 

'See  CoMyn  v.  TAnmHH,  IS  Vea.  3S4.  a.)  aarned  therein  haa  aluj  pledged  toother  ai 

It  i*,  at  all  avenu,  ceitain,  there  can  be  no  1  '  '  "    -  "  ^'  ■—      " 

faieeloeure  or  redemptiDR.  unleM  the  whole  of  i 

•*•  MWUM  RUillad  to  aar  abar*  ef  lln  mon-  1  Va*.  ioar.  37TL 


ll,g,™T:C00glc 


•«k  THE  RIGHTS 

or  A  ]«M  MM.  Tbia  Touonable  ^dnnttgo,  altawed  to  motigifon,  h 
cttllpd  the  e^aitjf  ^redemption  (9):  md  ikiaennbleB  amongagorlo  csHm 
■he  nionpgee,  wnd  liu  possesaion  of  bis  eslate,  to  deliver  it  back  and  ae- 
feount  for  ike  rents  and  [HKifits  received,  on  paymml  of  his  wbote  debt  and 
intereat )  thereby  turning  the  mortuum  into  a  kind  of  vimtm  vadium.  Bm, 
on  the  other  hand,  the  omrtgagee  may  either  compel  the  sale  of  tho 
fcaiale,  in  order  10  get  the  whole  of  hia  money  hnmedialely ;  or  else  call 
upon  the  mortgagor  to  redeem  trie  catate  presently,  or  in  debnli  thereof,  to 
be  for  fTfCT  fimclastd  from  redeeming  the  aann  ;  that  is,  to  lose  his  equity 
irf  leilemptiOD  without  possibility  or  recall,  j  And  also,  in  soibe'casea  of 
fntuduleni  mortgages  [a),  the-frauduleiit  mortgagor  foifeiia  all  equity  fit 
redemption  whatsoever  (10).  It  ia  nat  however  usual  for  mortita^eea  w 
take  poaaeasion  of  the  mortgaged  estate,  unlesa  where  the  security  is  pre- 
carious,  or  small ;  or  where  the  mortgagor  negtecU  even  the  payment  of 
inleiesi :  when  the  mortgagee  ia  frequenily  oUiged  to  bring  an  ejectment 
(11),  and  take  the  land  iiitu  hb  own  handa  in  tbe  nature  of  a  pledge,  or 
the  pigmu  of  (he  Roman  law :  whereas,  whilo  it  remains  in  tbe  handa  of 
the  marlgagor,  it  more  resembles  their  kmotkeca,  which  was,  wherv  Ibo 
poasession  of  the  thing  pledged  remained  Vrith  the  debtor  {6).  But  by 
efaluie  7  Geo.  11-  c.  20.  after  payment  or  tender  by  the  mortgagor  of 
principal,  iulereai,  and  costs,  the  mortgagso  can  maintain  no  ejectment  * 
but  may  be  compelled  to  re-aaf^ign  his  secuhiiea  (12).  (  In  Gianvirs  time, 

when  the  universal  meiliod  of  conveyance  waa  by  livery  of  seisin 
[*160]    *or  corporal  tradition  of  the  lands,  no  gage  or  pledge  of  lands 

waa  good  unleaa  poaaeasion  was  aUo  delivered  to  the  creditor;^ 
"ti  non  aeqwUur  iptius  vidii  Iraditio,  iMria  domitii  regit  hujtutaodi  jtrivatat 
eonoenHones  itteri  rum  toUt ,-"  for  which  the  reason  given  ia,  lo  prevent  a^ 
sequent  and  fraudulent  pledges  of  ihe  same  land  :  "  enm  in  tali  easu  postti 
eadem  res  pluribus  alii*  erediloribut  turn  priut  turn  posterius  inoadiari  (c)." 
And  tbe  frauds  which  have  arisen  tunce  the  exchange  of  iheae  public  and 
DotoriouB  coaveyances  for  more  private  and  secret  bargains,  have  well 
evinced  the  wiadom  of  our  ancient  law  (13). 


(B)  t  Siund.  B.  M.  II.  i,  dmt  b«  pratntMl   fnin  suTVini   awa*  tU 

(10)  B)>  Um  1  d(  5  W.  Ac  H.  e.  IG.  if  my  ri^KueaU,  or  the  wop*  whicb  he  hiiBMi 

raraon  iDortgigu  hii  aauia,  and  doei  not  prr-  hu  •nm.     Ih.  2  Po(ildiinH<'*  "i  FM|iiitr.368. 

rlouiljr  inbria  th«  mart|*^B  in  writing  «l  ■  If  tbe  moti^pv  gnnu  a  Iriue  ■her  llW 

•rior  iiMrt|K<,  or  of  ant  ju(l||ineni  or  innm-  mon^aga,  ihe  numgafH  may  raeoTer  iln  pa*- 

tnnCF.irliHib  ha  haaTidnntahlT  bKWfhlupon  anaina    of   Lha  premiaM    in    an  ejeniniM* 

•^ lUie,  liw  Rwnngn  aUII  InM  Ih*  aaiaia  ^ninsl   iba  tananl   in   powniion   milhont  a 

■IimIuM  pursier,  hae  rnm  lha  aquitjr  previoiu  nrHio*  to  quii.     3  Eiiai.  449.     Keaeh 


of  redernntion  of  lha  moniiifDr.  ,  T.  Hall.  1  E)Dug.21.     Butifihflla 

(II)  TTw  nwrtgagea  ia  n(«»w  ehliged  to  pgea,  pfnriinj  a  y«ariy  IcnanTT.  I 

bring  in  tjectiMnl  lo  reeorar  ihc  mita  and  ii  rniitled  Uikj_i  inomha' noiica  fmta 
proAla  of  Uia  satala,  for  it  haa  baitn 

tbe  nnrlfiiga.  lha  nrnlgi^  deciikn*.  7  T.  R.  185.     S  Chilly'*  Rip.  SM 

the  nnt  ta  him  ;  and  ha  amy  d     .  .      .  

the  ran)  which  ii  due*tlh«tinwof  the  noiicfl,  gi*tnlian,  ih*  ii 

and  Hlaoforall  that  aecruaa  afterward*.  Mnaa.  tbe  leit,  ii  .manuoaao  w/  onr  nuiibor  tai 

T.  tlallimore,  Doug.  Z79.     Tbe  wmgagor  biu  eine  of  tb*  SOih  ^pMrof  ihi*  himk).  u 


•d  ifant  wliara  ibare  t*  a  tenani  in  poaai 
f  aga.  Ih*  n 


tndiitgcnoe  of  Iba  nwttgigi 


prsihiaea,  but  by  tka  intra     af  ran  doobtrul  Blility  ii 


ifhaldhs 
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OF  THTNGS.  \7A 

I  IT.  A.  fomthjpwiiea  of  eabtto.  defaa»ifalo-oii  condition  >nbaequeiit,  b» 
thtMe  b«ld  bf  slatult  mefehant,  find  statute  tlapU  ;  which  are  vury  nearly 
rri^od  to  ihe  thVum  vadium  before  montioned,  or  ftsuta  bield  till  the  proGta 
t&ereoT  Biiair~discharge  a  debt  liquidated  or  ascertainedl  Fot  both  ih*^ 
MMMe  merchant  and  stalute  ataple  are  aecurities  fen'  mone^  j'lh'e  one  en* 
tered^nto  beFore  the  chief  magistrate  of  some  trading  town,  purauant  to 
tbe  sUtiite  13  Edw.  I.  tU' mercatofibua,  uid  thence  called  a  statute  met- 
chjint^;  the  other  p^reuanl  to  the  statute  37  £dw.  III.  c.  9.  before  th» 
nayur  nf  i^e  staplf,  that  is  to  sa^ ,  th^  grand  mart  ibr  the  priflcipil  com 
BObdifief  or  mariurdciuroe  of  the  kiiiedom,  formerly  held  by  act  of  jiariw- 
fnenTTtLXfinaln.  trading  towns  (d),  jrom  whence  litis  security  is  called  a 
•tniu^e_8t3ple.  They  are  bocn, .  1'  say,  securiiies  for  debia  acknow- 
ft^^d  to^  due;  and  originally  permitted  only  among  tradsra,  for  the 
Beneinror  commerce  ;  "whereby  not  only  the  body  of  the  debtor  may  be 
iinftiaoned,  and  his  goods  seised  in  satisfaction  of  the  debt,  but  also  faia 
lands  may  be  delirered  to  the  creditor,  till  out  of  the  rents  and  profits  ai 
tfimlhe  debt  may^  be  satisGed  ;  and,  during  such  time  as  the  creditor  so 
C4  *«•  Bwk  L  c  g. 

he  lUls  deida  of  Ihi  lent  hii  n»nsy  bont  fiit  ind  wilhout  notic*, 

I  ■  Tiaw  Id  eniblfl  Iha  nuy,  by  takinc  in  the  lint  incumbrincs.  car- 

I    fnudi    Mpot)  third  i^ingwithit  th<  \t<t,n\  aMato.  pivteoi  himaalf 

Mraoiu  \  ha  wjll  Ua  paatpnikad  to  incumtiran.  agaiut  any  intennediate  moTl^Aga :   no  men* 

_ieri  wtw  havabacu  o«CDLV«d,  and  jndiiced  to  mortgBjca  can  tnlia  the  esLalecHir  of  hii  handL 

adnncc  a>on>>.  by  his   culluaian    with   lh«  withoai  redseming  Iha  laat  ii 

— '-- - -"-n  mare  (lircuiBatHnce  of  not  »all     "   "'^"    ' —      /ui-.^.... 

I,    pouenion  tif   the  uila  Vaa. 

KlfTa  aur  ■  -  - 

■oalfioning  tha  hn>.  morlgat 

bafnud.  caaca-lmanl,  orioiae  auch  JtutpoH,  tultinf,  Ihi 


bui  th«  mare  (lircuiBatHnce  of  not     vail  aa   Iha   (int.     ( Wtnlta  i.    Bakktai,  9 

'     ■       ■  ■       "  Pukt,  a  Alk.  S3. 

T. 
Hipp 

whifiiilioioiiiide 


deadi,  i*  not,  ufiiaelf;  a  aumeient  .round  for     Frm  i.  Mom,  a  Pr.  4BT. 


a  hn>,  moilgagaa;  unlaai  than     13  Vaa.  IJSi.     But,  to  wipport  tha  d 


rrawtScBt-iatentioB:   (£•<«  t.  BtdHtil.  S    (ifoMuinK  r.  MmaulnU.  10  Vaa.  ' 
-----  '  -  '  -         -■-•■■  trcailBd  fo 


STihewe 


__ _.      ._    __ .       -J  - Teiy  donbiful, — whether 

Fmwr.  B   Pr.  201.    Ptut  t.   fttmOl,  Qilb.  a  third  morlga^iaa.  by  uUng  in  thafintBort- 

Eq.  Rap.  I'U) :  and,  of  BDuraa,  a  priarincurn-  laae.  ean  aicWa    Iha  tecond.  if   the  firat 
branBcr,  to  tthoaa  ohnrga  on  Iha  ealale  p< 

eidani,  eaonoc  Lw  paatpoaed  ID  MiLiaaqueNi  in-  15   Vet.     33S).      Indiapti 

of  Iha  title  daadi.     [^arpir  t.    FttHidrr,   t  tion.  di  a  punc  incumlirancrr.ciinnoi  lai  ap 

liad.  I3S.     Y^iwk  (.  AaiuJ,  a  Br.  BSS).  a  prior  mortgnga  of  hia  aim.  (ixor,  cotua- 

AiDong   mongageaa,   when  DOas  of  them  quanlly,  a    notigaie  which  ha  has  g<>)  in), 

bl  re  llie  IctpJ   ealate,  the   rule  in  equity  ii,  agninst  itum  inrumlitancea  of  which  he  bad 

tLat.fviprur  Ml  umpart  jMiar  tMjurr;  and  tiulice.      (TouhHnt   r.   •Sitrrt,  3  Merir.  tet. 

Iba  aaveral   incuuhnneai  moal  be  paid  ae-  MacaUt  t.    MtatMrayi,    1     P.    Wina.    3S3, 

•ording  to  ihair  priority    in    point  of  time.  Mtrta  i.  Par/a.  2  Atk.  OS).     Upon  anilogoua 

{Bnct  T.  pHclim  of  Marlbimiiifh,  3  P.  Wmi.  pcinciplea,  if  the    lirM  moriEagee  *io»d  by, 

499.  Cfsr^krT.  AMX,  Bamanl.  Ch.  Rep.  460.  wilhoul  diaoloiing  his  oiin  inr^umhnDce  on 

£ar{  of  PmtfrH  V.   Lani    IVaiJ*ar,  S    Vai.  theealale,  whan  the  BMiond  inDrtgHetead'aoc- 

Srn.  4S6.     Mmiub-ill  r.  lHamira.  13  Vna.  ed  hia  monrr,  <.ndei  the  penuniion  Ih.il  tha 


S60,     MadcnU    t.    .^smmimj,    la  Vei.  354).     < 
fiul  ithen,  of  aerenl   penoni  having  eiguiit     i 

ina  (aiiKd  any  other    adtnntaae.  in 
lUenl  dealinga  reapecting  the  morlga, 

7T,. 

n.  iM 
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"•"'iJ^-m   enou  n  «,     cl   i,.  ,™  i,  .i  ^«i.  «i-onu       «n«  me  ni,«    »  »eii  »  ine    ,m 

be  n^y^ake'Tu  ^the'L<VanUg^'''ihel^r"'hl^h  ^  dm'ision  i^it^'ur^,"  hare  0^e"^ng<^ 

Iha  law  admiia.  and  thua  protect  hia   title,  bni  gained  any  other    adtnntaae.  in  auhac' 

-Jherclaitnnnta  :  cDuila  of  eqiily  irill  not  in-  tale,  by  the  eonni'anee  of  the   mc. ' 

Mf6n  in  aooh  >bh«i,  but  Icare  tha  law  to  IBrr*'l  r.  Cardln,.  I  Hr.  367.     Btm 

ftr-fml    iHceoAimiiy  lolhiaHiiMdaMrine,  Jtfifmrd.  2  Atk.  49),     Part  of  ihia  nMi 

it  an  eataie  lie  encumbered  urilhMHrd  iiwrt>  [ranted  fronil  HDTtBdanon  FnDila,  tl 
p«  debt*,  the  lut  imxUafaa,  provided  ba 

Vol.  I.  73  '       ' 
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holds  the  lui  da,  he  M  teiuBt  hf  atunte  moKluDt  oi  atatute  aU{de.  )  Tbtf* 
IS  ftiso  R.  similar  Becurity,  iLe  recognizsnce  in  th«  nftture  of  >  Btatuta  tur 
fie,  Kckoowledged  before  eiihei  of  the  ctuef  jiwtices,  or  (out  of  tsnn)  !>•• 
fore  their  subetilutes,  the  mayor  of  the  slaple  at  Wettminster  and  tha  r«> 
Gorder  of  Xjondon ;  whereby  th«  beneiit  of  this  mercantile  iraBsactkn  i» 
AXtended  to  all  the  king's  subjects  in  general,  by  virtue  of  the  statute  23 
Hen.  VJI I.  c.  6.  amended  by  8  Geo.  L  c.  25.  which  directs  such  reoigni- 
xances  10  he  enrolled  and  certified  Into  chanoety.  But  these  by  the  sututo 
of  frauds,  29  Car.  11.  c.  3.  are  only  binding  upon  the  luida  ia  the  hands  irf 
iouA  fid*  purchuen,  from  the  day  of  their  earolnieiil,  which  is  ordered  t» 
be  rouked  on  the  record. 

r  V.  Another  similar  conditional  eatate,  created  by  operation  of 
l*i6!j  'law,  for  security  and  BHtisraction  of  debta.ia.CftlW^sii  •estatfbj' 
e^gU.  What  an tlegit is,  and  Why  ao  called,  wiU.]><9  sxpituneHlnths 
third  part  of  tlieae  cairimentariea.  At  preaent  1  need  only  mention  that  it 
is  the  name  of  writ,  founded  on  the  atatute  (e)  of  Wesiro.  2.  by  which, 
ai\er  a  plaindff  has  obtained  judgment  for  hjs  debt  at  law,  the  sbetiff 
'""s  him  posseasion  of  one  half  of  the  defendant's  lands  and  tenements. 


to  be  occupied  and  enjoyed  until  his  debt  and  damages  are  fully  pitid :  and 
during  the  time  he  so  nolda  them,  be  is  called  tenant  by  elegil.J  It  is  easv 
to  observe,  that  this  is  also  a  mere  conditional  estate,  defeasible  aa  » 


the  debt  is  levied.  But  it  is  remarkable  that  the  feodal  restraints  of  aliea 
ating  lands,  and  charging  them  with  the  debts  ot  the  owner,  were  soflen- 
ed  much  earlier  and  much  more  etfeciimlly  for  the  benefit  of  trade  and 
commerce,  than  for  any  other  consideration.  Before  (he  statute  of  quut 
implores  (/],  it  is  generally  thought  that  the  proptietor  of  Uiuia  was  ena- 
bled to  alienate  no  more  than  a  moiety  of  them  :  the  statute  therefore  of 
Westm.  2.  permits  only  so  much  of  ihem  to  be  affected  by  the  procevs  of 
law,  as  a  man  was  capable  of  alienating  by  his  own  deed.  Hut  by  the 
atatute  tU  merealoribua  (passed  in  the  aanie  year)  {g)  the  whoje  of  a  man^ 
lands  was  liable  to  be  pledged  in  a^sutute  merchant,  for  a  debt  cooirected 
in  trade ;  though  one  half  of  (hem  waa  liable  to  be  taken  in  execution  for 
any  other  deb[  of  ^e  owner. 

/'  I  shall  conclude  what  I  had  (o  remark  of  these  estates,  by  statute  iner> 
chant,  statute  staple,  and  elegit,  with  Uie  obaerTatlon  of  air  Edward  Coka 
(A).  ''  These  tenants  have  uncertain  interests  in  lands  and  tenements,  aad 
yet  they  have  but  chattels  anil  no  freeholds ;"  (which  makes  them  an  ex- 
ception to  the  general  rule)  "  because  though  they  may  hold  an  eatata  of 
.  inheritance,  or  for  life,  at  liberum  lentmenlum,  until  their  debt  be  paid ;  yet 
it  shall  go  to  their  executors  :  for  u(  is  simJlitudinaiy-;  and  though  to  re- 
cover their  estaiea,  they  shall  have  the  same  remedy  [by  assise)  at 
[*I62]  alenant  of  the  freehold  shall  have  (i),  yet  it  is  but  the  'similitude 
of  afreehold^and  nullum  simile  est  idem."}  This  indeed  only  proves 
them  to  be  chattel  interests,  because  they  go  to  the  esecuiora,  which  is 
inconeiatent  with  the  nature  of  a  freehold  ;  but  it  does  ikm  assign  the  reft* 
son  why  these  estates,  in  contradistinction  to  other  uncertain  inierosta, 
shall  vest  in  the  executors  of  the  tenant  and  not  the  heir ;  which  is  pn>> 
bably  owing  to  this  ;  that,  being  a  security  and  remedy  provided  for  pMw 
•oail  debts  due  to  the  deceaaed,  to  which  debts  the  executor  is  entiued, 

(.1  HUir.l.e.U. 

(/IISEdw.t.  " 

S)  II  Edw.  I.  -  • 
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OF  THINGS.  -.S' 

■he  law  In  litenttn  thu  direcUil  their  succcHion  ;  u  judgini;  it  Teaaima 
Ue  frocn  a  principle  of  naluisl  equity,  that  the  security  and  remedy  ahoutJ 
■M  Tested  in  tfaoce  to  whom  tfa«  debts  if  recovered  would  belong.  Fot 
■ipon  the  same  principle,  if  lands  be  devised  to  a  man's  execuuiT,  uniil  oul 
•r  their  profits  uie  debts  due  from  the  leslator  be  discharged,  this  interest 
in  the  lands  shall  be  a  chattel  interest,  and  on  the  death  of  such  executor 
shall  go  to  Au  executors  (i) :  because  they,  being  li^le  lo  pay  the  original 
(estator's  debts,  so  far  s«  his  assets  will  extend,  are  in  reason  eniitlMl  to 
uouMs  that  find  out  of  which  be  baa  directed  them  to  be  {»id  (14). 


CHAPTER  XI. 


OF  ESTATES  IN  POSSESSION.  REMAINDER,  AND 
REVERSION  (1). 

HtTHKRTO  we  have  considered  estates  solely  with  regard  to  thetr  dura- 
tion, or  the  quantity  of  inUrtat  which  the  owners  hare  therein.  We  am 
now  to  consider  them  in  another  new  ;  with  xvg^A  to  the^ii'me  of  thtir 
tntfiynV'U  r^-^  the  actual  pemancr  of  the  profits  [that  \a,  the  taking, 
perception,  or  receipt,  of  the  rents  ana  other  advantages  arising  therefrum) 
begins.  Estates^ therefore  with  respect  to  this  consideration,  may  either 
be  in  possMswii,~m  hi ^ej^fiectanetf :  and  of  expectancies  there  are  two 
*9S^7i.  "^^e  created  by  the  act  of  the  parties,  called  a  remainder ;  the  other 
jQUa^t  ^f  li^Yf,  ii"'1  ffullfll  ffl  revrraipa. 
/'  I.  QCgstates  in  ^j^Mjion  (which  are  sometimes  called  tt\a.iw  executed, 
irhereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  depend- 
ing on  any.  subsequent  circumstance  or  contingency,  as  in  the  case  of 
estate  exeeulary),  there  is  tittle  or  nothing  peculiar  to  be  observed.  AH 
the  estatea  we  hare  hitherto  spoken  of  are  of  this  kind  i)  for,  in  Isying' 
dbiwa  general  ndes,  We  ususUy  apply  them  to  such  estates  as  are  the* 

lkttlo.LUl.U.         ' 

(14)  h  Naw-Yofk  than  is  bo  (UIdm  nn-  bowsrer,  of  (prior  incunbranca  bindi  a  nib- 

Shtnl.  HatuM  iiaple.  or  alagii :  bul  nn  an  ai-  leijuaiii  piirchuer  Ihe  nine  B*  if  the  priur  in- 

•ciilicn,  llw  lindi  of  a  dabior  dwt  ba  aotd  ^  cumlmnep  had  bean  ncordHl.     S  John*.  C.  R. 

■oIuuIt.  e03-     "Wtiare  Ihare  it  ns  prioritir  undn  tha 

Tha  iloclriiia  nf  tadLiDi  BBttgagM  doa*  not  iiatula.  and  the  niululila  interosu  are  equal, 

■pplr  bera,  at  Icait  aa  beiween  mpiiBid  mort.  they  aiuch  accorJini  lo  priprily  of  lime,     id 

§»gtm;  I  Cainea'  CiHi,  IIZ:  and    proluililr  Ai  eiHy  u  tha  lat  June,  ITS4,  our  law  {an 

would  ihH  be  iiiplled  to  anregialered  iiian(t-  prioriiT  to  nwitgigei  u  betwarn  nr h  other 

■aa.     e»  Maluu  1  R.  S.  7M.  e.ary  ron«T-  to  the  one  fint  regiilered.     (3  R.  S,  Appeod. 

lanofmlealiitelhereaner  ffiadefincluding  10).     1-he»n>e  policT  haa  been  rollowed  up. 

awrlgaeni,  id,  'S3.)  mtiat  be  recorded  in  ihe  aod  la  now  aitcoded  to  all  eoDKjmneea,  air 

irfBce  of  t^  cterk  af  the   eouoty  where  tha  eept  leaiea  fni  a  period  not  eireed  mg  3  year*. 

mWoueni  purchsier  (includmi  mortpi^niB,  riiihl  of  pr««enl  enjaYmeni.     An  eniiiie  ian- 

fta.iitTn),ii>in"d  fulh  and  ioi  •  valuable  nnnrfff  givea  a    ngk  of  future   cnj&yfnenl, 

■aliiliMitimi.  nhiiea  rnnif  jinrn  ilnH  be  fint  Mbciher  cenainlv  at  eientually  dtj^ndi  ca 

•mrded.     Funiarly,  an  unrecorded  deed  p-  the  form  of  the  gift :  and  when  ih«  inierrat  it 

TtB  ai-haenuent  W  an    unroeorded   maitiage  ooDtinnniin  ila  liniituiai.ihe .i.-— — - 

Lti   a  preHfvona  o*er  iba   owttfaan.  •hich  wbieh  nan;  taken  place.     An 


waariad.    (iff  Johna.  E.  381,  dto  ]    Nolio*. 


it.  on  ^L  A  Ao. 


ll,g,™T:C00glc 


ir^  THE  RIGHTS 

ftciuailjr  in  the  tenant's  poflBMsion.     Bat  AettoctrnwoTestklMin  ezp 
aticy  contains  some  of  the  nicest  and  moat  ftbstmse  learning  in  tha  I 
libh  law.     These  will  iherefoie  require  a  miouts'  diacuanoB,  and  d 
Mme  degree  or  attention. 

rll.  An.geita.te  (hen  in  remainder  (2)  may  be  defined  to  be,  an  estatt 
limited  to  lake  effect  and  be  eqjoj^d  ^fter  another  estata  li  deter- 
[•164]  mijicd.  •Ah  if  amanaeiaed  in  ree'sinij>)egnuit$tIil«nds,tD  a1& 
twenty  jeara,  and',  aHer  tlie  detenni  nation  of  ilm  ^^j  ;etjgj[, '^■■■'  *« 
B  and  bis  heirs  for  evet'Yhere'A  is  tenant  for  yeare/remaindeT  to  H  inTSe. 
Injoe  lirsl^IacQ  ail  ealate  fbr^earg  is  created  or  carved  putprjEeTee, 
and  given  to  A  ;  and  the  residue  or  rem^ndtiT  of  it, is  jjven^to  B.  ^Sut 
.  both  liieae  interests  are  in  fact  only  one  estate  i  lhej)i^sepi  term  or^eara 
and  the  remainder  afierwarilBi  when  .(idded  together,  being  equal  onlxJo 
one  estate  in  fee^{a). )  They  ore  indeed  diflerent  parts,  but  ihey  constiiuie 
only  one  ibAoU  ihey  are  carved  out  of  one  and  the  same  inheritance : 
thay  are  both  etealed,  and  may-  both  nubiist,  together ;  the  one  ia  poMe«- 
sion,  the  other  in  expectancy,  j  So  if  land  be  granted  to  A  for  twenty 
years,  and  al\er  the  deter minaiion  of  the  said  term  to  B  for  life  ;  and 
after  the  determination  of  B'a  estate  for  life,  it  be  limited  to  C  and  hia 
heirs  for  ever :  this  makes  A  tenant  for  years,  with  remainder  to  B  for 
life,  remainder  over  to  C  in  fee.  Now  here  the  estate  of  inheritance  un- 
dergoes a  division  into  three  portions  :  there  is  0rst  A's  estate  for  yean 
carved  out  of  it;  and  sAer  that  B's  estate  for  life  ;  and  then  the  whole 
that  mmains  is  limited  to  C  and  his  heirs.  And  here  also  the  first  estate, 
and  both  the  fcmainders,  for  life  and  in  fee,  are  one  estate  only  ;  being  no- 
thing but  parts  or  portions  of  one  entire  inheritance  :'^aqd. If  ^ere  were  a 
hundred  renuioders,  it  would  still  be  the  same  thing :  upon  a  principle 
n'ounded  in  mathemaucal  truth,  that  all  the  part^'are  eq^ual,  and  iio_mon 
ukn  equal,  to  the  whole.  And  hence  also  it  is  easy  to  collect,  that  no  re- 
mainder cut)  be  lim'TTe^'afler  the  grant  of  an  estate  in  fee-simply  (b)  (3) : 
because  a  fee-simple  is  the  highest  and  largest  estate  that  a  subject  b 
capable  of  enjoying  ;  and  he  that  is  tenant  in  fee  hath  in  him  the  iohoU  of 
the  estate  :  a  remainder  therefore,  which  ia  only  a  pnrtion,  or  residuary 
pari,  of  the  estate,  cannot  be  resen-ed  after  the  whole  ia  dbposed 
["165]  of.  A  particular  estate,  with«lt 'the  remainders  expectant  there- 
on, is  only  one  fee-simple  :  as  40/.  ia  perl  of  1001.  and  601.  is  the 
remainder  of  it :  wherefore,  after  a  fee-simple  once  rested,  there  can  no  more 
be  a  remainder  limited  thereon,  than,  after  the  whole.IOOI.  is  appropriated, 
there  can  be  any  residue  aubahting. 

Thus  much  being  premised,  we  shall  be  the  belter  enabled  toconlpre- 
bend  the  rules  that  are  laid  down  by  law  to  be  observed  in  the  creation  <tf 
remainders,  and  the  reasons  uppn  which  those  rules  are  [iitniiW^' 
j  V.'l^  XnA,  first,  there  must  necessarily  be  some  particular  estate  ^fn 
1  cedent  to  the  estate  in  remainder  (c).  Ajj^  an  estate  for  yearly  to  A.  re 
/  aiainder  to  B  for  life  ;  or,  an  estate  for  life  to  A,  remain^r  to  Sln^t^ 
This  precedent  estate  is  called  the  particular  estate,  as  being  only  a  amall 
p!ih,  or  particula,  of  the  inheriunce  ;  the  residue  or  remainder  of  wTiTcE^ 
granted  over  to  another.  The  necessity  of  creating  this  precedtngniu^ 
licular  esute,  in  order  to  make  a  good  remainder,  arises  (rom^splui 
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teaaon;  that  mnainin-isarelauve  e^T'^^sinn,  and  implies  j^tiqi  some  pait 
oniiiTHngJsJrenouslj^  di3.^8<^  uf.:  tor'vvTiere  tlie  whole  is  coii'"!yu(l' a 
oiTce/lliere  canHOt'possibiy  exist  a  remainder ;  but  tlie  intereat  granted, 
whalcTer  it  be,  wiJI  be  an  estate  iii  posseaeion.^ 
f  An  eatata  crear«d  to  commence  at  a  diatani  penod  of  tloie,  without  any 
wterveDing  estate,  ia  iheiefoie  properi}'  no  remaindei ;  it  is  ihe  whole  of 
the  gift,  and  not  a  residuary  parL  And  such  future  estates  car^  only  be 
made  of  chattel  interesia,  which  wers  considered  in  the  light  of  mere  con- 
tracts by  the  ancient  law^(</),  to  be  executed  either  now  qr.  heieal^i,  as 
ifao  contracting^  parties  should  agree  ;  but  an  eatate  of  freehold,  must  be 
created  to  commence  immediately.  For  it  is  an  ancient  rule  of  Hip  com- 
mon law,  that  an  estate  vf  freehold  cannot  be  created  lo  commcoce  inju- 
two  ;  bw  it  oNgbt  to  tdie  effect  presently  either  in  posasaaioo  oi . 
remiiindei*  («) ;  because  at  'common  kw  no  freeholil  in  lands  [*166] 
could  paas  without  live^  of  seisin ;  which  must  operate  either' 
unmediately,  or  not  at  all.  It  would  therefore  be  contradictory,  if  an  es- 
tate, which  ia  aot  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  possession.  Therefore,  though  a 
lease  lo  A  for  aeven  years,  to  co.'omence  from  next  Michaelmas,  is  good; 
yet  a  conveyance  to  B  of  lands,  to  hold  to  him  and  his  heirs  for  ever  from 
the  end  of  three  years  next  ensuing,  is  void  [&).  (  So  that  when  it  is  in- 
tonded  to  grant  an  estate  of  freehold,  whereof  the  enjoyment  shall  be  ds> 
ferred  till  a  future  time,  it  ia  necesaary  to  create  a  previous  particular  estate, , 
vbich  may  subsist  till  that  period  of  ume  ia  completed  ;  and  for  the  grant- 
or to  deliver  immediate  poaaeaalon  of  the  land  to  the  tenant  of  this  particu- 
lar estate,  which  is  conatrued  to  be  giving  pHMsesaion  to  him  in  remainder, 
since  his  estate  and  that  of  the  particular  tenant  are  one  and  the  same 
estate  in  law.  Aa,  where  one  leases  to  A  for  three  years,  with  remainder 
to  B  in  fee,  and  makea  liveiy  of  seiain  to  A. ;  here  by-  the  livery  the  free- 
liftld  is  immediately  created,  and  vested  in  B,  during  the  coatinuaiKe  of 
A's  term  of  years.  The  whole  estate  passes  at  once  from  the  grantor  Ut 
the  grantees,  wid  the  remainiler-man  is  seised  of  hia  remainder  at  the  sams 
tiine  tliBt  the  termor  is  poaaessed  of  his  term-  The  enjoyment  of  it  must 
iiideed  be  deferred  till  hereaj\er  ;  but  it  is  to  all  intents  and  purposea  an 
'  estate  commencing  in  prtuaaUi,  tSough  to  be  occupied  and  enjoyed  is 
fttturoJ 

C  As  no  rejQ^der  cap  be  created  irithoatsi].fh  a  precedent  jurticular  es- 
^te,  therefore^  the  j>ariicii]ar  estate  is  said  (o  svpport  ibe  remamderj  But  a 
lease  at  vr»)^,ie.npt  held  to  be  such  a  particular  eslaie  as  will  support  a 
remaindofover  (^f).  For  an  estate  at  will  is  of  a  nature  so  slender  amf 
|)r ecanbus; l^at  ii  is  nof'Iobled  iipon  as  a  portion  of  the  inlkcriunce  ;  and 
a  portion  inujj^fi^f  betaken  out  of  it,  in  order  to  constitute  a  remainder.* 
Kesiiles,  if  it  be  a  IJreehoU  remainder,  livery  oif  seisin  must  be  given  at  the 
time  of  its  creation  ;  and  the  entry  of  the  grantor  to  do  this  de- 
termiiies  the  estate  at  will  'in  the  very  instant  in  which  it  is  [*167] 
niade  {g)  :  or  if  the  remainder  he  4  chattel  interest,  though  per- 


(5]  Yb(  ifcedi  aethig  under  the  Matuu  of  A.  >n<l  fail  hein,  rrem  md  iftar  Mjehulmaa 
n»«.  auelidK  baif*in  iinil  Hla>  oomiuilto  dnj  now  nejt  enniiinr.  ii  good  ;  and  Iha  dm 
stnix]  -i'mhI,  or  a  eonTijranca  to  UH«,or  aTas    in  Ihe  mean  time  rurilti  to  Ihe  barninar.'ei 

de>tH,  mn  gire  an  eiUta  of  ftpetaold  to  hia  hair.  S«e  2  Preit.  Con*.  1ST.  Sau^  oi 
wa^mawmmfiiiim  ;  u  >  botaia  nidHleta    Uaaa  aadTmala,  1  t<iI,  13S.    3  vcd.  H 
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bapa  the  deed  of  cre&lion  might  operate  as  s  future  contract,  i1  the  tenuri 
iur  years  be  a  party  to  it,  jret  it  ii  voii  hy  vay  of  remaiiuler :  fork  isaaepa* 
rate  independent  contract,  distinct  from  the  precedent  estate  at  will ;  and 
eveiy  remaindeT  must  be  part  of  one  and  Ine  same  estate,  out  of  which 
the  preceding  particular  estate  is  taken  (A).  ,  And  hence  it  is  generally 
true,  that  if  the  particular  estate  is  void  in  its  creation,  or  by  any  means  ia 
defeated  afterwards,  the  remainder  supported  thereby  sludl  be  defeated 
also  (i)  (6) :  as  where  the  particular  estate  is  an  estate  for  the  life  of  th* 
person  not  in  esse  [k]  ;>ar  an  estate  for  life  upon  condition,  on  breach  of 
which  condition  Uie. grantor  enters  and  svoida  the  estate  (Z) ;  in  either  ol 
theso  caaea  Che  remunder  over  is  void. 

r     2.  K  second  rule  to  be  obaerved  ia  this  ;  that  the  remainder  must  com 

,'  mence  or  pass  out  df  ifie^granior  .at  ilje  ume  dnKe'creaBlih  "oTt&e"p»ii- 
ticuiar  estate  (m)  (7).  Ae^where  there  ja  'an  estate  to  A  for  life.  wMt  le- 
mainder  to'B  in  fee  :  here3^  remain Jer  in  fee  paasea  from  the  pvitay& 
the  sameHttie  that  seisin  is  delivered  tg.^i  of  his  Tife  estace^in^^gau^ion. 
And  it  is  this  which'  induces  the  necessity  at  common  law  of  lively^ 
seisin  being  made  on  the  particular  estate,  whenever  a  freehold  remaindei 
is  created.  For,  if  it  be  limited  even  oi)  an  estate  for  yeare,  it  is  neceasaiy 
tiiat  the  lessee  for  years  shoiild  have  livery  of  seisin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor,  otherwise  the  remainder  is  void  (m). 
Not  that  the  livery  is  necessary  to  strengthen  the  estate  for  yeara  ;  but,  u 
livery  of  the  land  is  requisite  to  convey  the  freehold,  and  yet  cannot  b« 
given  to  him  in  remainder  withont  infringing  die  possession  of  the  losses 

.  for  yeare,  therefore  the  law  allows  such  livery,  made  to  the  tenant  of  tlift 
particular  estate,  to  rela{e~and  enure  to  him  in  iemalhder,  aa  VJ^^re^Kt 

'  one  estate  in  law  (o). 
[*168]  j^  ^3.  A  thirJ  rule  respectine  remaindera  is  this  :  that  the  remua- 
der  must  vestin  the  grantee  during  the  continuance  oTlFe  paiticb- 
lar  esta^oreo  instanti  that  it  determines  (;))  (6)^  As,  if  A  be  tenant  lot 
life,  remainiler  to  B  in  tail ;  liera  B's  remainder  ia  vested  in  him,  at  tbft 
creation  of  the  particular  estate  to  A  for  life :  or  if  A  and  B  be  tenants  for 
their  joint  lives  remainder  lo  the  survivor  in  fee;  here,  though  during^heir 
^oint  lives,  the  remainder  ia  veated  in  neither,  yet  on  the  death  of  either  of 
them,  the  remainder  veats  inatantly  in  the  aurvivor  :  wherefore  both  thew 
arc  good  remainders.  But,  if  an  estate  be  limited  to  A  for  life,  remainder 
to  the  eldest  son  of  B  in  tail,  and  A  diea  before  B  hath  any  son  ;  here  th« 
remainder  will  he  void,  for  it  did  not  vest  in  any  one  during  the  continn- 
iince,  nor  at  the  determination,  of  the  particular  eatale  ;  and  ?veh  suppos- 

'"Ing  th^Lt  B  should  allcrwards  have  a  son,  he  shall  not  take  Gy'thtS^emain- 
der  ;  for,  as  it  did  not  vest  at  or  before  the  end  of  the  puticufar  eatater  it 
never  can  vest  at  all,  but  is  gone  for  ever  (f].f  And  this  dependa  upon  Ae 
principle  before  laid  down,  Uiat  the  precedent  particular  estate,  and  tTie  re- 
raaindf^r, are  one  estate  in  law;  they  must  therefore  subrigt  and  t>e7n  <y 
at  one  and  the  same  instant  of  drae,  either  during  the  continuance^^  t&« 
firet  estate,  or  at  the  very,  instant  when  that  deieriiunM,  rothat'iHToilitn' 
estate  can  possibly  come  between  them.     For  there  can  be  no  iat«rveialn| 

(WHiym.  lai.  (■)Lln.|RI.       '    -———■-— 

(i)  Ca,  I.lll.  m.  (tl  Co.  Utt.  tt. 

U)  IR<HI,Jllir.4IS.  (■)  rtowil.  IS.    IBv-M. 

ID  I  Jmi.  H.  (f  I  I  R^  la> 

I^LiiL.tSTl.    ninrd.It. 

■  («)Cor,tmb)lR.S.«S,*Sa.  (8)  Coetn  l>rlB.S.7S«.4n73l,«Ul 

a}  CoDM  to  I  R.  S.  nt,  4  H. 
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mute  between  tbe  particular  eatale,  and  thn  remainder  aitpponed  ihero- 
ty  ( f f TTHe" TTiiri g  Supported  must  tvM.  to.IKVgroundj  if  opce  Jls-uti^Mtn.bB 

It  is  upon  these  rules,  but  principally  the  last,  that  the  doctrine  otcvn- 
^  (iB^CTtt  remaiiidors  depends.  For  remainders  are  eitheT  vested  m  contingent. 
■  lVf(£({  remainders  (oTremainderaezeca(;i?,wher6bf  a  present  interest  pikss* 
n»  to  iTio  party^ho  u  gTr~io"T>e^enJ oy  ed  in  ^uiu  ro)  are  "where  tte  esta'.e^ts 
liivanubl'y"  fi x"e3,'TCf ' TS.wiUBi.  to  g, determinate  person; 'after  the 
'particular  osTate  is  apent.  As  if  A  be  tenant  for  twenty  yearsi  ['169] 
ycmainJer  t6_B'iii  fee  j^  here  B's  la  ^yeileittiaaln^ej,  wKTch'no- 
^i£3Bj[ereai^or  isfit  a^iie.  j 

Contingent  or  executory  remsindera  [whereby  no  present  interest  passes) 
are'wIieSThe-flStaWiii  reiT&tfider  iSIfiiiiied  to  take  effect,  eitheFio' adu- 
btoaa  and  uncertiinn'Her jori,  of  upon  a  tluliious  and  uncertain  even/ .■"sotliat 
th«  p~artrcnTar'e^'(iite  may  chajnce  to  he  determined,  and  the  remainder  ne- 

iwtaKrgi6rtitT™^'tTTI-  "  "  ■" 

rirst,  they  may  be  Himited  to  a  dubious  and  nncortain  person.  Aa  if  A 
b«  tenant  for  life,  with  remainder  to  B's  eldest  son  (then  unborn)  in  tail  ; 
ihia  is  3  contingent  remainder,  for  it  is  uncertain  whether  B  will  hare  a 
son  or  no  :  but  the  instant  that  a  son  is  bom,  the  remainder  is  no  longer 
contingent,  but  rested.  Though,  if  A  had  died  before  the  contingency 
tr}tRtf.n.  (,}au.v>. 

(9)  B;  ihe  Taui!*!  law,  th*  fnclf.ld  oauld    DnitMtw)  \n  iha  iiw.    (8b«  Ftu-na,  ch.  3> 

Bnce,    Thrrs  muu -luTa  besn  ■  teiiHnt  ta  ful-    that  will  bciufficitntlotuppoiithe  limitaiioM 

wbomlliD  righuof  oOten  mi|ht  be  miinuJn-  1T2)  ;  uid  ihcre  will , be  no  ncoiuiiy  for  aiiT 

ed.    ir  ihc  ^Fnancjonc*  bscain«iw:snl,1haugh  mher  prntioulnr  eilals  of  fraelinid  ;  not  oe«d 

tnit  (or  ona  iiuant,  Ihe  lord  wu  wirmnlrd  in  llic  nniiiind«n  Teal  at  tha  linia  when  ihe  pre- 

catering  on  ih?  lamia;  tnd  tbe  momenl  ilia  oeding  tniat  limiuil ion*  expire .    (HainjiiuBii 

panicufar  MUte  endsd,  [ij  Iha  cMaion  oT  tha  (.  KinnW,  2  Vci.  jun.  233.     OiUt  t.  OaU,2 

tenwicy.  all  litnitationi  of  thai   eauu  were  Ciii,   1S3.      HofUia  t.  UapSdnt,  Ca.  lemp, 

b1»  ai  anvnd.    From  theao principles  an  da-  Talh.  151). 

duccd  Lhe  rulea.  Ihat  no  /rctAoU    remainder  (lOJ  See  ingeneral  Ihe  celebnled work  df 

•o  iiDDXKliate  sitale  of  freehold,  rented   in  eeolory  Derisea,  edited  b;  Butler.    "  It  ig  not 

•oiue  peraon  actuall}  in  eilalenco,  Kho  nwy  the  uncertainly  of  evti  taking  effrol  in  po*> 

aniwFr  the  praxipt   of  atninjen;   and  aluo,  seimioa  thai  mnke)  ■  remiinJer  nontingrnt, 

lint  it  ia  nensnry  the  remainder  ehould  Uke  for  to  that  eTciy  renuindei  for  life,  or  in  tail, 

efTrct  during  the  eiiitenre  nf  auoh  particular  aipecunt  upon  an  estate  i)i  life,  ia  and  muu 

.  oaiate.  nrnnulaan  lhatildet8rniinr.s.  (Walk,  lis  linble;  as  Iha  remaioderman  may  die,  or 

an  Gmr.  S4].     But,  aa  lo  a  conlingeni  le-  die  nithmit  iaaue.  befara  tin  death  of  the  M- 

inaimlcr/H'  yeait,  there  does  not  apnav  to  be  nant  for  life.     The  preicol  capnciljr  of  lakini 

C'l  ll.     For,  the  remainder  aoi  being  free-  Id  become  vaeant,  and  not  tbe  eertaintj  1^1 

It.  no  surh  eiUite  appeara  rei^uitite  la  pasa  Ihe  poaaeaiion  oill  IwoonM  laruit  before  lh« 

antuf  Ihe  granior,  ta  order  w  give  effeci  lo  a  tatate  limited  in  remainder  deienhinea,  uui- 

Ttmninilerof  that  son.    And  ailhoujili  eiery  •ersallydialingiiiahDaa  resied  icnwinder  fraoi 

CUBtiBycnl  ftiflatd  remnindcr  mual  he  aup-  one  tlial  ii  contingent."    S  Cniiaa  Di(.  27(k 

pnncd  Iiy  a  preceding  freehold,  ^ec  it  ia  nol  Sea  alunFeaineCaD.  Rem.  SIC,  T  nL    3  Ve& 

necesury  Ihat  aiidi  praceding  ealale  oonlinue  J.  357.     ■'  A  conlingent  remainder  la  a  remain 

in  ihe  accoat  wiiin  ol  its  righiful  tenant :  it  i*  der  limited  40  u  Id  depend  on  an  event  or 

•ufficient  gf  Ihare  aiibaiaia  a  HfAt  to  audi  pre-  condition  which  may  naier  happen  01  be  per. 

vcit  i  proriMaucb  nghl  beapraaent  lifhl  of  formed  till  aflcr  Ihe  delermtniitMn  of  the  lit*- 

•ntry,  and  not  ■  riilitof  action  onty.    Aright  ceding  esUle  ;  (biif  Ihs  preeedinjieBtatfl  fnn- 

nf  mlr*im|i1iea  Ih*  andcDbtad  aubaialenae  of  less  it  b«  aterm]  deteroiine  befnie  auchafeDl 

tkaaalale  ;  bat  whan  arighi  of  aclicn  only  ra-  orcondilion  hupena,  tbe  remainder  will  narei 

H*ina,  itibenbeeoBeaaqneatiiM  of  lav  «lw<  takeeffecl."  .Feame  Cnnt.  Rem.3.     Biidp& 

ibritliB  sHioeeilBleemtinueaarnDl :  tin  Ibat  iodi          ■    - 


t,  aaotlBt  MtaM  ia 


npon    tha    aclioo        (1^)  Aoeonlis^,  1  S.  S    SI,  f  U. 
icVsowlad(ad  and 
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happened,  ttimt  in,  before  B's  tou  wu  born,  the  resuinder  would  hftre  been 
slwulutely  gone  ;  for  the  particular  estate  was  delermined  before  tbe  re- 
maiiider  cnuld  vest.  )  Nay,  by  tbe  strict  rule  of  law,  if  A  were  tenant  for 
life,  remainder  to  hia  eldest  son  in  tail,  and  A  di'ed  without  issue  bom, 
but  leaving  bis  wife  mteint,  or  bii  with  child,  and  after  his  death  a  ponthu 
mous  son  was  born,  this  son  couTd  not  take  the  land  by  virtue  of  this  re- 
mainder ;  for  the  paniculir  ealaie  detennined  before  there  was  any  pereoo 
in  esse,  in  whom  die  remainder  cotdd  veai  {t).  But,  to  remedy  this  haid- 
■hip,  it  is  enacted  by  atatute  10  dt  11  W.  111.  c  16.  that  [IS}  posthumous 
children  shall  be  capable  of  taking  in  remainder,  in  the  same  manner  u  il 
they  bad  been  bom  in  their  father  s  lifetime  :  that  is,  the  remainder  is  ■!- 
lowed  to  vest  in  them,  while  yet  in  their  mother's  womb  (u)  (13). 

/'  This  species  of  contiij^^nt  temaioders  to  a  person  not  in  beiofc^  muat 
however  he  limited  to  some  onoi.that  may,  by  common  posalb  tli  iyTor^^ca 
■(iafro;n'n^a|he  in  ejM  at  or  before  tlie  patticuliir  esiaie^iterei- 
[•170]  mines  (tD)(14].  As  if  an  estate  be  'made  to  A  for  life,  temuB' 
derlo  tliB  heirs  of  B ;  now,  if  A  dies  before  B,  tbe  remainder  is 
at  an  end ;  for  during  B's  life  he  has  no  heir,  nemo  est  haens  viventif  :  but 
if  B  dies  first,  tbe  remainder  then  immediately  vests  in  bis  heir,  who  will 

(.)  Se»  Bwli  I,  p.  ItO. 

I  of  Ik*  Lor^  mmU 

Mained. 
In  the  «»*  nf  TJltlbum  ».  Wta^fiiri,  (4 
lo  tbe  fDlbwing  pur-    V«.  MS),  LonI  RoHlyn  laiii.  The  cue  of 
"— -    ' —  ' — ■-■-'-  -iveTTnlin^  Artka^ 


'«.  34a).  LonI  RoHlrn  laiil, 
Imt  T.  Lent,  (censinly  ovemil 
IK.)  decided  that  a  pOBthnincn* 


Si!  first  M.         ..        .  ... 

_.    .  . ._  nephew,  Ricb«id,  ■!  the  lime  the  panieninr  e«tnte,  on  wlitdi  hi. 

fcr  life,  &c.    Nenty  died  without  iune  bom,  remninder  drfwnded,  delennin-d.     Utidaalil- 

t«t  le«»ing  hia  wife  pre^nint.    Richard  en-  ed!)r.  the  Court  of  Cnmmnn  fie  in.  Ilnt^  and 

tend  as  in  hi*  remninder,  and  afteriHardi  a  nponawritofemn'.  thet'onitaf  Kii^g'iBendi, 

pmboQioas   Hin  of   Henrr  wm  bora.    The  had  held  difTerenlly.     Bui  il  ou^I  aiwan  IB 

gnrdian  of  ihe  infant  rntercd  npon  Riehard;  be  remembered,  it  wh  the  denaion  nf  Lanl 

and  il  wu  held   (it  Ihe  CoiiRa  of  Conunon  Sinner* :  and  that  w**  not  Ihe  oniT  C8*e  ia 

PI«M  and  of  King'i  Bench,  thai  nothing  reat-  which  he  (tood  afiinsl  the  niijorilr  of  tb« 

-■ '  'n  Ae  posihumouii  son,  beeause  a  contin-  Judges;  and  ihe  briiBrcoii»iderjiionof»nba*. 

LJnrirglhe  pniticu-  (jueni  lime*  hns  ihewn  his  opirion  drttrri 

Tnt  at  ]ta  determina-  all  the  rrnrd  g erernTtT  paid  lo  it.    The  *t^ 

u«..  (nteof  William  lU.  vu  niH  10  iflirTn  that  d«- 

On  an  appeal  lo  the  House  of  Lord*,  ihi*  ciaion,    Itdid  by  implication  affirm  it,  but  il 

jndgnwnt  wia  roTened.  agsinit  the  opinion  e*laUi*hed  ihal  Ihe  same  prinoipl  i  ihonld  go 

of  all  thejudgea.  who  were  much  diaiatiafied.  vem  the  cane,  Hheiv  the  limilation  wu  hr 

(3  Lev.  406).     To  net  the  quealion  al  rest,  deed  of  selllenenl.    The  manner  in  which 

Ihe  atatale  was  passed.    Mr,  Cmise,  (2  Dig.  the  point  has  liesn  Ireaied  ctct  nince.  in  Ytr- 

330},  however  remartiB.  it  ia  aamewhat  aingu-  ilif  v,  Huprgond,  (1  P.  Wins,  48T.),  and  the 

l«  thitt  this  aiatuie  diic*rol  mention  ! inula-  other  eaie«.(serE  Vet.  jun.  ffT3.    llVes.139. 

ticn*  or  deviscB  lij'  trill.     Qui,  he  Mjt,  there  S  Vea.  &  Bea.  SOT),  proves  wt»l  the  ipintoi 

isa  tnudition.  that  aalhe  ease  of  JipemT.  ^Ht^.  has  Ipeen  npnn  Ihe  pinprret j  of  a  rule,  which 


V^ 


■e  upon  a  will,  Ihe  Lords  emiaiilered  the  il  is  Impossible  to  say  is  attended  with  real 

to  have  been  mtled  lij  their  deterrnina-  inconvenience,  and  which  n  aocotdi 

I  in  lliHl  case,  and  wert  therefore  unsril-  i;  prtneiple  nf  justice  nod  natural  fe 
;  to  make  any  eiiireit  menlinn  of  tjmita-        A  pn«1hnmo«s  child,  claiming  ii 

I*  imde  in  wills,  lest  it  should  appear  lo  maindei  in  n  Mttleniem,  i>  enriUeJ 


'wen1*af  Ihia  act  ma;  lie  eonmrued.  wilhoDt  *m,  3  Ath.  303.     TVihum  t.   Wat^wri.  IT 

much  nolence,  to  cnmpiise  aellletnenu  nt  ea-  Va*.  139).     But  a  posthumms  son.  who  ane 

tale*  made  liy  wills,  a*  well  as  by  deed*.  eeeds  by  desreni,  can  daim  Iherenis  andpm 

Mr.  ChrisUnn.  in  his  nola  anon  the  pseam  fits  only  from  Ihe  lime  of  hi*  birth,     (GesdN 

in  (he  Mit.  conjiiden  Ihe  *telute  as  s  repmof  rft  v.  A^nmm,  1  Wils.  986.    Co.  Litt.  11  b 

Sen  by  ihe  bouse  of  Commons  to  the  Lords  aote  <). 

Iheir  astumiiliar.:  hut,  had  it  been  *•  un-  fU)  Oonln  1  R  S.7S4,f  SS. 


■a  t:  Co  Ogle 


or  THINGS.  *8» 

'  Bo  Miiitltd  to  Ab  luid  on  the  dutk  of  A.  This  i>  &  good  ctmtingBnt  r^ 
mkinder,  for  the  posaUiiliiy  of  B'b  dying  before  A  is  potmiia  pnmiitqua,  and 
theieibra  tlloired  in  lair  (a).  Bat  •  reraaindei  to  the  right  heira  of  B  (if 
there  be  no  such  pereoti  u  fi  in  mm),  ia  void(y).  For  here  there  must 
two  contingencies  happen  :  fint,  that  luch  a  person  aa  B  shall  be  bom . 
Bod,  aecoodljr,  tint  he  shall  also  die  during  the  continuance  of  the  particu- 
lat  estate  ;  which  make  it potauim  rtmotUsima,  a  most  improbable  possibili 
^.y  h  remainder  to  a  man's  eldest  bob,  who  hath  none  (we  have  seen)  ia 
good,  for  by  common  poasibility  he  may  have  one  ;  but  if  it  be  limited  in 
particular  to  his  son  John,  or  Richard,  it  is  bad,  if  he  have  no  aaa  of  that 
name;  for  it  is  too  remote  •  possibility  that  he  should  not  only  have  a  sort, 
bnt  a  son  of  a  particular  name  (•).  A  limitation  of  a  remainder  to  a  bastard 
before  it  is  bom,  ia  not  good  (a)  (15) :  for  though  the  law  allows  the  pos- 
sibility of  having  bastards,  it  preaumes  it  to  be  a  very  remote  and  improba- 
ble contingency.  Thtia  may  a  remainder  be  contingei^,  on  account  of  the 
tiKcertsin^  of  the  p«rtiM  who  is  to  take  it. 

A^remainder  may  also  be  eon^ngent,  where  the  person  to  whom  it  i| 
limited  is  fixed  and  certain,  biit  (he  evtnt  upon  which  it  is  to  take  effect  is 
vagtie  ^od  -uncvfaiit.  As,  where  land  ia  given  to  A  for  life,  and  in  case 
B  BiiTvives  him,  then  with  remsiBdvr  to  B  in  fee  i  here  B  in  a  certain  per- 
son,"But  the.  ;[.efl]|iinder  to  him  is  a  contingent  remainder,  depending  upon  a 
•l^tous^ceab^e.uDcertainty  of  his  surviving  A.  During  the  Joint  lives 
of  A  and  B  it  is  contingent ;  and  if  B  dies  nrat,  it  never  can  vest  in  Ug 
Iwirs,  but  1s  for  ever  gone ;  but  if  A  dies  first,  the  remainder  to  B  becomeB 
vested. 

/'  "^ConSnggM  remainden  of  e^Jaar  kind,  if  Ouj  aipount  to  a    [*1T1] 
dVeeholdj^Bnnot  be  limited  on  an  eetSite  foiyeart,  or  any  other  par- 
ticn^r  eatatei  Jms  than  a  freehold  (16).     Thus  if  land  be  sranted  to  A  for 
ten^years,  with  remainder  in  fee  lathe  right  heirs. of  Bi  thii.ieniainder  i» 

(i)  Co.  I.[lt.  ITS.  (■)  t  Xsp,  SI. 

(r)  Hub.  SI.  M  Cn.Bii-US. 

(IS)    ThB  Mienl   nporta  of  tba  cui  to  ing  the  cbild  of  Ihntmui,  vtiieh  cuinot  be  be- 

wU(iboiirau[Loiierenuhi*iu(horitTforth«  foreilsblnh.    {BayUy  w.  SnelAam,  I  Sin.  ft 

puMge  in  the  uit.  mn  Tety  JiMordMtj  >nd  Stn.  Bl).    Yet.  where  ■  bequeal  »  nede  la 

'  nther  appevi  'het  it  wis  fiully  uBBecean-  tb«  nMuml  ehlMof  Khich  e  peiticalu  women 


o  dacide  the  queelion,  wbelfaer  e  ramsin-    je  mtoiic.  wiihou: 
_-.  to  an  nnhotn  iltcgitinwle  diild  wee  necei-    the  fstbcr,  there  would  be  no  urcerliiinlT  ir 
arilf  invalid  1  ai  the  cUimast  in  BItdwiU  v.    that  requvtt,  ind  prohablf  it  wcnld  be  heh 


J  to  dacide  the  queel 
r  to  an  nnhorn  inrsil 

ilaimast  in  WednU  v.  trial  requvtt,  ind  pronabif  it  wcni 

^ jueetion.)  tomed  not  to  md.     Bni  the  mle  of  law  doei  not  acknow- 

be  wnallv  bom  in  lawtul  waillooli.   (See  Co.  Udtte  a  naiursl  child  lo  hive  any  faihcr  befbte 

Litl.3b.anJMr.  Hii(niTe-|  note  I).     Hnw-  iu  birth.     Bylhe  later  cueeorOanlMT.  Osf^ 

erar,  Lord  Parker,  {al^rwardi  HaeclaatMd.)  dun,  (I  Merii.  laS),  and  Evmt  t.  AtoMfy,  (S 

■  thacuB  cCMalmr.  TlmlMtrfDm^  Pr.  33),  it  aceou  to  be  noweitabliihed,  ihils 

(1  P.  Wfoe.  $30).  gaid,  he  mctmcd  lo  think  prcmpeeiiTe  bequeit  to  an  illpKilimate  chlt^ 

thai  a  natural  child  mmi/niamineonld  not  with  which  a  woman  it  aappoaed  to  be  m«nM 

take  Dnder  a  beauen  in  I  will  to  all  the  nttn-  najr  br  good,  if  the  deienption  of  the  oh)Uit 

■  of  bcquetc  be  not  open  tn   the  nncenaio^ 


DOC.  fully  wamnt  the  rule  laiddown  bv  him,  aaeeta  ao  diitinct  aa  to  laars  no  d< 

horin  and  the  idoption  the  indiiidual  for  whom  the  legacy 

ffieta.  weteenfficlent  to  ed:  thon^  a  conttmry  ofenioo,  aa 

I  it,  withgni  nieely  ei-  in  the  tent,  eeitunly  am*"'     '     ' 

■■ -'■  ^  •'  '-       •-■      "•-»  WOh 


the  deaeriplioi 

aa  iatiaated 
'    n  bMB 

IB  T« 


■mining  the  reatoM  upon  which  it  ftanda. .  held  temif^.  (Be*  WiOimMtti  t. 
Tfia  rule  (he  added)  ii  in  anbalanee,  that  a  Vea.  &  Bea.  163.  AmtU  r.  Prutoi 
bHiard  cannot  lake  aa  the  inoe  of  a  panicnlar    SSBV 

B\>.untilithaaacquindtherepBlaIionofbe-        (16)  COntn  1  R  S.  7M,  4  U- 
Vol.  I.  73 
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TridfH ,-  mit  if  fiMted  mA  for  li/k,  -wMi  r  l^k*.  n^MkXihhgaA. 

Wttmnder  w  creaieS,  buca  freehold  icmuiideciil  XViAj  it 'MmMt  piM  OM  of 

d(Ut  muBi  vest  in  taa  particular  mtant,  cIm  it  omaTmt  bo  wJEera'^juH^ 

livehold  csiiDOt  vt»  in  bin,  ud  hh— ymnriy  it^«  rw^'M'JffJBlHffi-*^ 
/  CoTitingimt  retnaind«n  maj  be  dtfiiattd,  hy  destroviog  «t  aeHrgutiaf 
'  the  parncuUr^stato  Vpo«  whtck  th«v  Jcfitrad,  before  u«  con tinge£|^^«p- 
P«fljwhettbyi*ieybecg»ifijssfesU"0')i>  '  Tterefar*  wbei  (Sere  w  te- 
DuWloT  ^~,  with  divMs  remumlitra  in  owwniyByt  be  may,  not  onW  ^ 
ilia  de«h,  biK  by  i^Mation,  wimMher,  or  mttxr  awibodB,  destroy  tad  d»- 
'  termine  his  own  life-«8tM«  befon  Uiy  «(  Umu  nmunkn  veM:  ihe  cob> 
wqoence  rT  which  is,  ibu  b«  <ttteriy'dflfe«tithein^(lS)-  A>,if  tb«n 
ler  to  Ml  «4dest -»■  ntiboni  in  tail,  aad  the 


be  tonam  for  life,  witli  n 
tenant  for  life,  before  any  aon  is  ban,  aoivenden  iiii  iife-oalMe,  he  by  Uwl 
meaita  dnfeata  tbercnaiftderiMtailtohiiaaa:  to-bia  aoaaot  beingM  mm, 
when  the ^nnicBtar««tatfl  detwmined,  tkernnaiuder  could  MOt  theaveat. 
Knd,  fts  tt-eouldnW  T«8tthen,  by  tfaeniles  befoM  laid  down,  it  sever  caa 
>«M  «t  all.  In  ibMb  caaoa  tlwrefaie  k  m  WRcaany  to  kam  truMMaa^ 
poiuwdV)  prnerrc  tkwcoiKing«mT«ii)aiBdan;  i«  ^^riwa  then  i»  veaieid  w 
MC&l«in  remdnAet ftir  tb«]ifii  ofthe  mfaat  fwt  life,  K  ooammxw  sll*n jvi> 
«siatedetemrine8(19)v    If  ibfltvfore  kia  ngtaM  tor  life  detennkiea  «t^<i^ 

wise  thtn  t(y  kit  AeaA,  tba  tstata  of  tbe  traateea,  for  ibe  ttuin» 
[*172]    of  his  natural  life,  will  then  take  effect,  and  become  a  'particiikf 

«Bti!ieififiMse«Myn,««tteient«om]ppoitlbereaKindcniiepondiBK 
in  contingency.  Tim  Mitithnd  it  and  tsitave  been  iarrented  by  sit  Oriaadtt 
Bridgman,  sir  Gecffrey  Palmer,  and  <dtber  cwuneat  coamel,  win  beMofc 
Aemet^vee  to-conveyuming  daring  ibO'  ane  o£  the  civil  wan  j  is  onlor 
therein  to  secure  in  family  aettlementi  a  provision  for  the  future  children 
of  an  intended  marriage,  ■mha  before  were  uaually  left  at  the  mercy  of  the 
psnicnlaT  tenant  for  life  (rf) :  and  when,  after  the  realorUioB,  theao  gen- 
tlemen came  to  fit)  the  first  offiMs  «f  tbe  Uw,  Aoy  sopported  this  inveatiaii 
within  reasonable  and  pro}>er1>ound«,  and  introduced  it  into  general  asefSO). 
Thoe  tbe  stndeMt  will  observe  bow  nwch  nicety  is  required  in  creating 
and  securing  a  remainder  ;  and  I  inirt  he  will  in  seme  TneaMire  see  tbe 
'  federal' masons  i^on  whicb  lliis  nicety  is  founded.  It  were  eudleas  to  at- 
tempt  to  enter  tipon  tlie  panicularvublleties  and  refinemeiua,  inW  whicb 
iUs  doctrine,  by  the  variety  of  cases  whic^  have  occorred  in  the  cooraa 
»f  many  oBntoriea,  baa  faeeB-apua^ut  and  eubdinded  :  neither  are  they 
consonant  to  the  design  of  the*^  -eleinefBtary  dJs^sitionB.     I  mnat  not 

0}  I  am.  t».  (4'Sm  Koar.  IM.    1  BaU.  Iti.  TBT,  fL  It.  I 

ft|Oif.M.US.  SU.1N.    SCbHiK^ITD. 


Camn  1  R.  8.  n&,  4 


QTIC-W 

08)  But 
'fcmhetM  br^Mttfa  ■adulc.ai 
and  nl«M,%  t»  hrfmtat*,  mJ  w 

*■!  I  (wMtinnnt  nmtUer.    S  2^  «.    3       (19)  Tii«iM»i»inipnonoD 
ifid.  IM.  dm  MB  nol  stteMisl  n  wpyhuld.  Ihr  L 

BattlnMumfalA  n*rbu-lbaiMntia-  wtUanSemf.  10  Ta.  38l  IB  Eut,  4W 
|BBlr»iDdiidBr«tnF»fr<Ai«nt,»fiiB,iir«ie-  (M)  Ai  >o  aientory  daiiH  id  puwr4l,  • 
wttar.  I  O^M.  'Cn.JU>.«aa.  1  ttO.  OraiM,  indai,  Dfrrua:  f  Suud.  udii.  Ex 
au  •oiUKT  Dnlmi  tVuM  M  K>,   Dot.  1  art 

WlwntMTe  It  (Muni  for  lift,  with  iHMn    T'  '    ~ 
li^iS- 


ll,g,™T:C00glc 


hwBTM  imai,.A^  n  dMfvn  ^  faMt  mB  wti  ImHriit  (wbuji,  b«Bg  •(- 
»ea  draw  q>  w^tn  ihe  fwil)  ■»  iyy»it— nm,«w«iw»y»aioiie  few rej  In 
eoBMncticM  ^at  fofaiid  ^le*^,  wiaob  am  frmaiaai  to  tw  nad*  nrjlh  Knot 
«aution,  forelhopglu,  ^nd  vlme),  (■  ihaaa  ^evisM,  I  uf.  Maunders  latf 
-^  cMated  in  auBs  neMDra  cDMinry  M  (JM.roletJMforebifldowo:  ihongh 
MuiamyeMwiA  ootattoir  Jwk^pMMiaiit  tofce  Mhctl^  remunden;  Jmt 
cadi  jJuni  fay  aaaihtr  bum,  iIm  of  mmamttrj/  dt»m;  or  denMa  iterraftw  to 


/     J^  sxBcuhoy  defipo  of  kndB  b  auch  «  Jiiyooition  of  tbero  by  will,  tkat 
/  ihB»eby  MO  emit  fwoMat  tfie  Jeatk  of'ibe  deviiMr,  iwl  on!}'  on  aoue  fiiMra 

aipBjte;  1.   >aMil«ge3«  nM aw  *panici^  ^■'■1*'.  to  auppori  iL  .  {*173] 
3.  'Jlaif^ S 4 lee-oinnrie,  of  otbcf  Wa  aetaie,  mtay  be  limited  >f- 
iwr"»fe»-»impl».  13.'^7£Pl^^>*>**^  a  rwaaiadtr  may  be  Kigitod  of  a 
^Ml  aflfKnt^^Aar  a  ptrHnilu  Mi«t«  (or  lifo  cr«]ttalui..ilM  wate.) 


^^M(  iql«ie»tL.a6ar  a  inrunili  . 

/-  I.  T^  fim  case  hbitMDS  ^hen  a  ana  deviaea  a  fatgre  j^tale'vo  anfla  f 
■naa  a  eaatingeaiy  j  and.ttU  ^t  «oiitiq0MCy  lia(>pen*,  doe«  aot  dii»aae' 
«■  tbe  lee^mple,  l>ut  leavea  it  ta  deaoendio  Ua  bein  at  Uar.j  As  if^oue  - 
^vneaTand  toa  leate'wde  and  ker  iieiia,  vpOD  Iter  day  af  maniage:  imp 
-«  ia  efbat  a  «onliii^nt  nanainder.  »il)w<  aa|y  panicular  eatate  to  aup-  , 
-MRk;  aftoahaUcaBRMDeiBgak/^iiiwa.  Tfaiaiiwatarioa,ihQMgb  k  w»M 
mtcU  io  •4aod,  ^etis  ^aodin  a  vill. %y  war  af  eseetiloiy  doriae  <<t). ' 
for,  ataea  b^  «  doaiae  «  Aaelwld  ma^  paaa  wiuiout  ^Mponl  tradition  or 
lire^of  acKin^aa  ttnwt'do,if  it  paaaaa  at  ^1),  thwabce  it  may  oon- 
menca  injuturoj  because  the  principal  reason  why  it  cannot  coromenca 
w  jktitn  in  other  cases,  is  th«  aecessity  of  actual  seisin,  wbicb  always 
operates  inpraettnti.  And,  ainea  it  may  ibns  conmence  tnfklufc,  there  is  ' 
U>  need  of  a  psrticulaj  -estate  to  support  it;  the  only  use  of  which  is  to 
wake  the  jwaiwdnr,  l^  jia  vniiy  wiiii  iho  putioulai  -estata,  a  present  ia- 
teresL  And  tence  bIsd  it  fisttows,  thai  aneh  an  eaecMory  dense,  not  W 
Ja$  a  preaent  inteiest,  csnnpt  be  iMtnsd  by  a  recoreiy,  auffefied  before  it 
ooMMMaeea  (/)->* 
y^  S.^^^XBcutcirjr  6erise,  a  fee,  or  oAer  !es«  estate,  nwy  bo  limited 

'  ■ftcrTJcoT'   And  this  happens  where  M^vv'uot  de^'ises  his  whole  estate  in 
■fee,  Silt  linijta  a. remainder  tbereon  to  commence' on  a  future  contingency. 
>B  if  a  nun  devises  land  to  A  and  bis  heirs ;  but  if  he  dies  'befbri:  19» 
•ft  af  tweaty'^na,  ihcfi  SD  B  said  bis  heirs  ;  this  tasiaindar,  ihongh  wid^ 
in  deed,  is  good  by  way  of  exacutsTr  devise  {g).     But,  in  both  these 
«pecifls  ■«(  executory  devises,  ihe  costingeacias  ought  to  be  such  as  aay 
4iappea  -witbiD  a  Maaenable  line  %  ■>  wMbta  sae  ar  more  tfe  or 
Uvea  ia  1>eiBs,  or  witbin  a  i]iDde*rate  term  of  years,  for  co arts  of    [*J7<] 
JMHce  will  aot  indulge  avca  srdla,  so  aa  to  create  «  pei^ttaity, 
srbich  the  law  aUiors  (ft) :  because  fey  TWiyettiitiea  for  die  settlemeTtl  of  , 
'm  JBlorest,  w)uchabaU^  ia>thasuccosston  piesccibc^,  withiNit  any  powqr  .' 
jTn^lflmHJnni  fi),  estates  are  made  ineaprtte  of  anawenag  those  ends  of 
.aocisl  cjotninerce,  and  providing  for  Ae  sudden  eontingbnctes  of  private 
flMGs,  for  whiiA  fooperty  waa  at  fisat  eatablisbed.  (  The  utiaost  length  that  ' 
4ias  been  liidieno  allowed  for  Ae  contingent  of  an  eiecmofy  dwise  of 
cither  kind  to  happen  la,  is  :fhal  of  a  lile  or  uves  in  being,  and  one  and  ; 
-•woH^  Teats  aAonraida. .  Aa  lahan  landa  are  devised  to  such  aaiboiii«oa  ' 

UtCn.lte.m-  (flSlLSM. 
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ofafenitr-coveTt,  aBeh&llfiAt  KtaiiittM  age  of  I  wen  tf -one,  md  Ini  h«n, 
the  uUDust  length  of  lima  that  can  h^pen  before  the  estele  can  vest,  is 
&f  life  of  the  mother  and  the  aubsequenl  infancy  of  her  son :  and  this  haA 
been  decreed  lo  be  a  good  executory  detise  {k)  (21),  (22). 

3-  By  executpT/  devise  a  term  of  yef>ra  WAJ  ^  fpren  to  one  mm  foi 
his  li!re7'anii  afturwanlb  Hiiiiled  over  ii)  renaindeit^  an'ol£er,~whi^^j^uld 
niot  be  done  by  deed ;  for  by  law  the  tirsl  ntuit  of^tt,  to  a  man  for  life,  was 
^'total  disposiiion  of  tEe"wTioleTermi"aIire  estate  tein^jjgls^iSjLof  a 
ft^iraiid  larger  nature'than  any  term  of  years  (7^.  ji  And.  at  first,  llie 
comis  were  tender,  even  Tii  tlie  case  of  a  wilt,  of  reMraiain^  the  devisee 
for  life  from  aliening  ^  term  ;  but  only  beldy  that  in  esse  he  died  with* 
oat  exerting  that  act  of  ownerabip,  the  remainder  over  ahould  then  take 

Elace  (m) :  far  the  Testraint  of  the  power  of  alienation,  especially  in  very 
ing  terms,  was  introducing  a  speciea  of  perpetnity.     But,  soon  afterwards. 
It  was  he^tl  (n),  tttat  the  devisee  for  life  hath,  no  pown  of  aliening  the 
term,  so  as  to  bar  the  remainder-man  ;  yet,  in  order  to  prevent  the  danger 
of  perpetuities,  it  was  settled  («),  thatMhongh  such  remainders  '"^f.jw  ' 
limtled  to  as  many  penwna  succeBatvely  sa  'Jie  dewiiir  tmnks  [ 
[•175]    prober,  yet  they  muBl  (iD  be  "in  eiw  3urioe  the  life  of  iHe'jEret ' 
devisee  ;  for  then  all  the  candlea  are  lighted  and  are"  b<»auBiing 
H^etfaer,  and  llie  idtimate  remainder  is  in  reali^  only  to  that  remainder 
man  who  happens  to  survive  the  rest :  and  it  was  also  settled,  thai  suck 
lemaiuder  may  not  be  limited  to  lake  effect,  imlesa  upon  snch  continge>cy  ' 
umust  happen(if  ataU)diBiBg  the  life  of  the  fint  devisee  (j»)(33). 
<kjF«n.an.  MDm.iM.  aH•^M. 

(I)  BW.ftS.  (*)  IUd.«l. 

M  Dn.  "i-  dWOlH,  n.    Diw,  T4.  (f)  aUna.  HI.    1  P.  Wgu.  KS. 

(21)  Lord  Kenyan  hu  «xpliined  the  whole  piopert;,  *o  that  ths  nnti  uul  pn^u  utIi* 
docirina  oFeiecLibii7dei>iM>  in  tht  faltowinf  whollf  or  puliallf  mEeiiti»d«Md  Ibr  ■  \m%wi 
wOrU  :  "  The  ruleg  mqwolinc  aueutocj  da-    lam  than  Uw  life  oT  Ibe  fruior, 


m  nid,  ih(t  the  ei 


of  twenty-one  yesn 

and  Ihe    (imator  or  tba  leatstor,  or  the  miooriij  ufaaj 


iconlilo  by  eieoaiofj  daiiiei  for  ■  longei    nt  tha  desth  of  the  giuiior  o 
thsn  ii  allowed  by  ihe  limititiona  of  a    during  Che  minorily  ddIv  of  luah  panon  ■• 
■^'      ■        DB&aing,  if  of  faU---  --- 

..  jl*  and  pifxiDce  as 
Utl  1  and    be  acnomoliled ;  and  >rnen  any  ac 


ad  by  ihe  limitationa  of  a    during  Che  minorily  only  of  luah  penon  ■• 
lyaitna.     In  mamue  art-    would  lorthe  lime  baing,  if  of  fall  ^.beiB- 


>e  liniiled  (o  iLe  Grat  liUed 

,  arriaja,  in  lail ;  and  beacr     ._,.    _         .    __^ 

LO  whom  the  Gnt  ninainder  ii  directed  oihemiie,  luch  direction 

je,  Iba  eeiale  ia  unalianablo.  Toid,  uid  Ihe  ranta  and  pmtl 

Id  ODofarmily  lo  ihat  rule  Iha  eonrta  hate  aaid,  that  the  pmpeiiy  ia  diraeled 

1  «upport 

__  .  |,^^,(  „  Busuwnt  to  ralar  auea  aeeiuiiilatiB^  .„ 

hall 


a  of  ue,  iba  eaule  ia  uoalianablfl.    Toid,uid  Ihe  ranta  andpr<itU.daHo|tbaliaa 
ily  lo  Ihat  rule  the  eonrta  hate  aaid,    that  the  pmpeiiy  ia  diraeled  to  ba  aceupulal- 

itj  detiiei  to  ba    ed  contnc;  to  Ihii  act,  ihall  go  lo  lueb  pal- 

,,                         in,  I  oould  refer    aon  an  woaldhaTebeiin  eaiil[«i  thnetfhif  ta 
a  many  daoiaums ;  liul  il  ia  aufiaiant  W  rafar    «uek  •eenmulaUoa  had  b« 
'HDukaofNorrolli'aoaa " 


, __  jt  an  aatabliili-    ing  Iba  piodaoa  ofwooi , 

id  rule  that  an  eieculory  deiiie  ia  good,  if  it  A  directioo  for  acrumulalion  during  a  lib 

ami  neceaaarily  happenaariihin  a  life  or  live!  w»«  held  »  be  good  fcr  tuenty^jne  yeaiv  aAsr 

in  being,  and  iwenty-oaa  yaan,  and  tba  too-  tba  death  ^  iha  taatnar.    B  Vea.  joa.  137. 

'    noiberyear,  allowini  for  the  time  of  (22)  See  note  ai  tits  end  of  ihia  chaptar. 

."    Sbc  Long  B.  Brackalt.  7  T.  R.  (33)  It  haa  king  been   fully  aetiled  that  a 

.v., ;. J ,..j  .L__     (ana  for  jaara,  or  any  efcaiwl  mil — ' "- 
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Timt  much  for  luch  oatatea  in  expscUncy,  u  ai«  created  by  the  exprcM 
words  of  the  paities  theroaelres  ;  the  TooeX  intricate  title  in  the  taw.  Ther* 
is  yet  another  species,  which  ia  created  by  the  act  and  operation  of  tb» 
law  itself,  and  this  is  called  a  reversioo, 

/    ni.  An  estate  in  reversion  is  the  residue  of  an  estate  left  in  the  grantoT, 
to  conu^^nce,  J4.j|)0SBe3sioa  after  the  determination  of  some  panicular 
wSiegrant^d  pm  l^itim  (g).  J  Sir  Edward  Coke  lr\  describes  a  reyei> 
■nHTtope  the  retprping  of  land  to  the  ghiiitor  orTJisEeTrs  after  the  grant 
jj  over,     A's.  il'  iherebe  a  gilTui  lail,  we  reversion  of  the  fee  is,  without 
any  apecial  Teterration,  vested  in  the  donor  by  act  of  law  :  and  ao  also  the 
reversion,  after  an  estate  for  life,  yeari,  or  at  will,  continues  in  the  lessor^ 
For  the  fee-aimple  of  all  lands  must  abide  somewhere ;  and  If  he,  who 
was  before  possessed  nf  the  whole,  carves  out  of  it  any  smaller  estate,  and 
,  grants  it  away,  whatever  is  not  so  granted  remains  in  him.  <  A_  rever.iign  ) 
iCJl.overiharaCiuB-  c^ate^.by  deed,  m  writing,  but  arises  from  consttuciioa  I 
of_Iaw_;_ajemainder  c^an  never  bo  iimitedt.iinlesahy.ejiher  deed  oraevi^,  I 
^nioth^afe  eqiJalTy  ^rari'slwrable,  when  aclnally  Tested,  being  both'es-'' 
^tea  in  pfB^Jrgnffj^llt^tliigjt'Gglfig  flffffrt  infiitvro.  t 
\        The  doctrine  of  rDveraions  is  plainly  derived  from  the  feodal  conatits-/ 
bon.     f'or  when  a  feud  was  granted  lo  a  man  for  life,  or  to  him  and  his' 
issue  male,  rendering  either  rent  or  other  aervicaa  ;  then,  on  bis  death  Oi 
the  failmre  of  iasue  male,  the  fevd  was  determined,  and  reaulted 
back  to  the  'lord  or  proprietor,  to  be  again  dispoaed  of  at  his    [*176] 
pleasure,  f  And  hence  the  usual  ■neidenfi'  to  reversions  are  said  to 
Dg_^attyand/ffit."jTffh6ffrib"reht"is  reserved  on  the  particular  estate,  fealty 
however  resuiis  of  course,  aTarrlridiilent  quite  insepnrable,  and  may  b« 
dieinanc[ed~a8  a  badge  of  tennre,  or  acknowledgment  of  superiority  ;  being 
frequently  the  only  evidence  that  the  lands  are  holden  at  all.     Where  rent 
ia  reserved,  it  is  also  incident,  though  not  inseparably  ao,  lo  the  rever- 
sion (f).  (The  rent  may  be  granted  away,  reserring  ine  reversion  ;  and 
t^  reversion  may  be  panted  away,  reserving  the  rent^  by  ioeciai  words ; 
but  hv  a  i'vifral  gcaamf.  lh%  reversion,  tbp  rent, will  pass,  with  it,  as  inci- 
^ntihereuiuo ;  though,  by  the  jjrani  of  _  the,,  t^nt.ge??  rally,  the  reversion 
will  "ii6^""p&as.     The  incident  passes  by  the  grant  of  the  principal,  but  not 
^  Conner jg;  ior  the  maxim  of   law  ia,  "  accessoriumnon  dticit,  aed  sequitur, 

*"""  rnflcuuifa" 

These  mcideatai  rights  of  the  reversioner,  and  the  respec^ve  modes  of 
descent,  in  which  remainders  ver^-  frequently  differ  from  reversions,  have 
occasioned  the  law  to  be  careful  in  distinguishing  the  one  from  the  other, 
however  inaccurately  the  parties  themselves  may  describe  them.  For  if 
one  seised  of  a  paternal  estate  in  fee.  makes  a  lease  for  life,  with  remainder 
to  himself  and  bia  heirs,  this  is  properly  a  mere  reversion  (a),  lo  which 
rent  and  fealty  shall  be  incident ;  and  which  shall  only  descend  to  the 
heirs  of  his  father's  blood,  and  not  to  his  heirs  general,  as  a  remainder 
(iinited  lo  him  by  a  third  person  would  have  dcme  (w) :  for  it  ia  the  old  es 
It)  Co.  utt.  n.  (»  rw.  ]st,  isa. 

(r.  I  IrM.  HI.  (■)  Cm.  EUi.  »l. 

{>]  Ca  LIU.  14a.  In)  I  L*T.  iOI. 

■0  B.     It  Be* ma  now  lo  be  drtf  rmtwd,  Ibat  will.  IhHl  Ike  tmalor  intendrd  to  pn  <t  wa 

iriwre  ihe  wonti  mn  inch  ■■  would  him  giien  enlv  in  cua  A.  hkd  no  ixae  liong  mi  il.n  lim 

A.  an  wme-uil  in  iml  propenjr,  in  penou)  or  hi*  deuh.  upon  ih«i  evenl  ibe  (uUxqueai 

prnp<>ii|i  the  auhiriiiirnt  llmiistionii  *in  tnid,  limiiniionwill  he  goodMBneierutoir  daviae 

*ni  A.  ho*  llw  nlnnlate  inlprrat :  bvl  if  il  up-  Sn  Fianu,  STI.ind  emt  ralMT*I  lo  ■  J 

fMn  ftoBi  mj.  olaiuB  or  cinmmuiros  in  Ih*  C«m'i  P  Wm,  S«3. 
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We,  «Uo%  wu  otlgMiiif  is  U^  aad  mm  jrM  «a«  oM  of  bin.  Ami-» 
likewise,  if  a  nu  fiaaM  »  Ibmb  fat  life  to  A,  MCMving  fou,  with  i*i«ir 
MM  lo  B,  aad  hia  b«in,  B  kath  &  temaiadciT  iMowtdible  tohia  batTa  gM*: 
ral,  and  not »  revcraion  to  whicb  die  veM  ia-  incidsM ;  but  A*  (nMOT  iball 

b«  oMitM  M  i)m  i«m,  durisg  rite  coniiwMaae  «C  A'*  MUte  (^ 
[*H73        *Ift  oMer  to  mhm  aiicb  yoraoaa  a»  bava  a&y  aatato  u  nnaia- 

Wr  »«araion,  m  nspoeuncyi  after  the  death  of  otbarai  a^uaak 
ftsndulom  «aMeahnc»t«  of  tbair  death,  it  ia  raaatod  by  lh»  alsiula  6  Ana. 
e>  18.  that  all.ptiracMis  on  wboae  livea  any  la>da  oi  toBaneBta  are  beldca, 
■faaU  (upon  applicawiii  lo  tba  cowt  of  chaHevy«  and  <»def  nade  tlui*> 
iq»n),  once  In  eraiy  year,  if  reqaiTad,  b«  produced  la  the  «o«rt,  or  iia  con- 
■niaaioneA  ;  <n,  apen  aegleet  or  lafuaal,  tnay  aboU  be  tabee  lo  bo  acuially 
dead,  and  the  peraon  enlilled  lo  anoh  expeolani  eatate  nay  enter  upon  and 
bold  tba  laada  and  leaonenlat  tiii  the  Mily  abatl  appear  to  be  Uviag  (24). 
/*  '  Befbra  we  omdHde  tbe  doelrine  of  fwminden  aod  leveraiMM,  it  may 
be  proper  to  Obeerre,  that  whenever  a  arealer  estate,  aM  a  last  coinciM 
and  meet  in  one  uMlthe  aame  person,  wHkout  any  in  termeffiate  ea5ite~fyi 
the  iesB  is  immediately  ..ELnnibuated  ;  or,  in  ihe  law  ptrase,  ui  ajud  w  ae 
mtrgtd  (25),  that  is,  eunk  or  drowned  in  the  greater.  Hwa^u  iWe  &e 
tenant  for  jham,  and  ihe  reveraion  in  fee-sirnple  descenda  to  or  w  porohaaeJ 
by  trim,  the  term  of  yeara  is  merged  in  £e  inheritance,  and  watt  tfTM 
exist  anj  more.  Bjft  they  muat  oome  to  one  and  the  sarne  peniBalD'tti 
Mil  nie  aame  right )  else,  if  (be  ireebold  lie  in  his  own  right,  aii'J^Ttat 


gin  <M«M,  it  will  b*  dutnijed  bj  Ota  tmian  iha  n 

sDd(i*aliiiaa(itlb*(rMMt*aBlg>Dd  Ihi  lau,  in  the ^ , 

[mlaM  tb«gnutr  eiuu  ii  lubjninad  lo  Um  tajunca,  uwidrni,  oc  cimumiUnce,  A 

leMbjthanineean»rince).>rVnau(ihciim-  ftom  tItiE  conieyiRce  which  creamt  il 

liliBH  ulea  plan  bj  Iha.  uonfelMHi*  or  let  of  tittulir  cMala.     Id  Un  lalUr  cuei,  ««  Da** 

llw  paniM.    iPw^tji  >.  Rtgtn,  3  Saand.  ana,  tfan  eoniingant  rcnwiiHlu'  it  tnuvtUj 

337).     But  Ihi  niBru  of  adjiulgnl  cmm  ap-  ilc>iroyr<l ;  in  Ihe  foroar  il  ii  nifcerwiac.    For, 

parcntty  differ  ttitk  reipaat  lo  lu  deatruclian  where  by  ibi  anrae  cunieyiiics  a  psitjenlii 

of  iM  ialennadlM*  sonuagaM  mMM,  in  oana*  aaUM  ii  Aral  limiied  lo  a  perm,  wok  a  eoe- 

wbarathagleateiaalalB  beaiHMaiiBiudtollw  tinarnl  ramiindar  over  lo  anoiber, and  viA 

Im*  bt  deacenl :  (htae  dilTaraneM,  booevar,  *uch  a  rsveniDn  or  rtcnainder  lo  ibe  lint  par- 

■Baj  be  racoBciled,  b/  diniuguiahinc  baiwean  aon  ii  would,  in  its  aum  aslnra,  dn'ii  ilit 

tbaaaeaaas  whon  Iba  deKialW  ih«  pnttt  partieiiltr  ntaic  finigiTan  bin;  (ba  laal  li- 

MtiO*  ia  imBediale  lam  ma  ptraon  b;  whoif  niiaiioD  ahall  be  coniidered  at  eiecnted  mIt 

winihcleaaaaui*,**  wenaathalntermKliilfl  luiawdg;  Ihut  la.  apon  lueh  nondiiisn  ai  M 

onn(iiiga«t  eauU.wirotimilnlj  andlheniM  < 
whan  tha  laaa  B«ata  and  Ihe  ooulingsnt  r»- 
■naindan  wen  not  oreeled  by  Iha  mill  uf  the 
aaeaatw  fnmi  whom  tha  neatei  itatata  ininie- 
dlatdf  datotndi  an  tba  lata  aiWe.  In  Iha 
fiiat  aat  of  caaea,  ih*  deKent  of  tha  graaler 


p.  66) ;  in  the  H 


aininst  ihe  mergvrof  >  tern,  and  owLc  itB» 

.     BHMTlha  I'urpnae*  fer  whieh  H  wuenailai 

Thiin,  in  PnMJ  *.  ilmttm,  (i  Vela.  90),* 

portian  witaditroied  lo  ba  miaedoQiof  ■  lata 

.    .     -.._.-„_   lur  jaart,  fnr  Ihe leaittor'a dauthmr.    Tlka  ta 

T.  Km.  T.  Jonoa,  T!,  3.  C.  I  VenJr.  aTtarwaida  daaoanded  on  her.  and  ihe,  bei^ 
1^  T.  Haoktr,  Rep,  ismp.  Hanlw.  Bndaj  ue,  daviied  ihe  poriloe.  The  Oooit 
>.  Senianen.  S  Boa.  d[  Pull.  304;  of  Chnncei;  relieied  agaiiM  the  iaei«er  ■> 
eirne,  p..  343.  (ith  ed.,  with  SarjL  the  term  ;  and  decreed  ihe  partion  U  gn  aa. 
wia  to  2  Ssund.  3Bz  a).  cording  ta  tha  will  of  the  daughter.     (See  alia, 

iclion  (u  alnadjr  hat  baea  Inlimil.  TKamai  t.  Krmiik.  9  Fretm.  VHt.  S.  r.t 
be  made  betwaan  Ihe  eataa  when  a  Tern.  XO.  Sntdin  t.  Benn^ri,  Fiack 
aatiM  It  lla^ilad,  wiibaeaouDsaM    131.1 
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VP 1TOH0*  1:411 

« .l«m  ID  righl  of  another  [«>.  outer  droit^  tltere  is  no  mergor. '  Theiertwe, 
if  tenarftTor  yeara  dies,  and  qiakea  liim  wEo  hai£  tbe  revenion  in  Tee  his 


It  years  d 
r,  whereby  the  term  or  yean  vests  also  in  him,  the  lene  ahail  not 
morge  ;  for  he  hath  the  fee  is  Us  a»»  >igHt,  Nid  the  term  of  years  in  ihr 
risfat  of  the  testator,  and  subject  to  lus  debts  and  legacies.  So  also,  if  he 
who  hath  the  reversioa  ia  fee  mairias  the  teaant  for  ycus,  there  iswo 
iDorger ;  for  he  hath  the  inheritance  in  his  own  right,  the  lease  in  the  right 
ofhuwife(«).  f  An  «stal»-taif  iean  axceptton  to  i)H^MniIa_:  fora  msn.inu 
lf*e  in  his  own  nght  Both  an  estate-tair  and  a  reyeraion  in  ,feej  and  the 
Bigyle  lailt^p^gh"i.lc«ii  ejitate/ahannqtmergein  As  fee  fa).  Fi» 
oMaies-tail  s^  jotllooted  and  preseived  fmn  iDorger  hj  the'^ape'  {*1T8) 
rMion__and^onstructioa,  though  not  by  the  ex(iress  wotds.'of  Ih^ 
Mauite  qfe  faiij.jwShiT)  op«»tiw»nd  tonsiruccwn  have  piobshly  anMB 
upan  Iinr^Dudention  )  Ihax,  in  the  oemmoa  caaea  of  wurgtr  vf  estates 
for  life  or  years  by  uniting  with  the  inheritance,  the  particular  teosM  hatb 
(ho  sole  iaierestia  them,  and  batb  fullpower  at  any  ttneiodeCaat,  destroy, 
or  Burrepdet  them  to  him  that  hath  th»  lever&ten  ;  thM^fore,  when  au^ 
sa  ssiate  unitea  with  the  rdrersion  in  fee,  the  law  eoaai^ra  it  in  the  light 
of  a  Tirttial  Burresdei  oC  the  inferiev  estate  (i).  But,  in  an  eatate-tail,  ths 
case  is  otharvrtae  :  the  (exant  tor  a  kiBg  time  had  no  power  at  all  oTer  it, 
•a  AS  tsbsr  or  destroy  it,  and  now  can  only  do  il  hy  t»rUiin  special  Bodes, 
bf  s  fiae,  a  recofery,  and  the  like  (c) ;  it  would  tliemfore  have  been  stra«g*< 
by  improvident  to  have  permitted  the  teaaot  in  tail,  by  pnrchasing  the  rs- 
vsrsiiHi  in  fee,  to  tnergs  his  particular  estate,  and  defeat  the  inheritance  et 
his  isstte  i  and  h«»««  it  has  bMome  a  maxim,  that  s  tenancy  in  tail,  wfai^ 
omnet  be  sorreadered,  caneot  also  be  merged  in  the  fee.* 

[■r)  n>vd.4tB.    Dn.JuB.tn.    Co.  LM,  m.  (*>  Cn.  BHi.  Ml 

(■IlKap-SI.    8Ra)i.'t.  (c}  Iwgpagalia 


•Tlw  pt4iieip.l   thtntloni  mxle  in  thi* 

eiCFpt  la  a  peiaon  in  being  u  the  ctsMton  M 

chapter  b;  the  ReTif<«d  8ulDle*,i>n  roxLained 
ia  Ch.  1.  MB  S.  1  E.  8.  TM.  &t    Tha  ■»- 
(■•niian  o(  Um  paorar  of  ilieniion  la  dsfimid 

nirh  eatate. 

SotajMt  lo  theae  ndac,  a  IV«el»U  eatate.  a* 

welt  a*  a  ehaiMl  nd,  na;  be  o«M«i  to  <w> 

IS  ba,  wkan  ibmm  an  mi  paiwia  ia  baiii(  bj 

■enoe  al  a  fatnia  da;  :  an  eMate  for  lih  mar 

b*  enaiad  ia  a  tann  tor  jeiin,  and  a  remain- 

loM"  period  thai  !.»  lire*  in  beini  at  >k« 

hold  or  obuiel  ml,  aiDwr  eoatiNRent  or  Teat. 

erawion  of  tha  «UM,  Moepi  odIt  that  a  «». 

ad.  maj  ba  oraaled,  eipettant  on  iha  datw 

tamml  nnundar  in  fM  amy  ha  cnaieJ  on  a 
^  niaainder   in  f«,  lo  take  efTeel  if  the 

miiwiinnoraiannorj'eara:  and  a  fee  va^  b* 

bappea  witbiir  Ihe  lime  alwr.  limited.  (4  M  :) 

tv,o  o>  moni  futun  eatalea  atj  be  onalxi,  m 

aw  br  which  tha  ailala  of  (seta  penon*  ■•* 

[haliflhe  iirat  failio  ml,  te  neii  .IkII  be  (Ub- 

atitDled.  (ASG.)  NofHturaeilaie  ahill  ba  void 

lailadlDpanoaatiolin  bainf  al  tha  nnation 

Wlwa  a  remaini __  ,_.  _, 

OB  lanr*  Ibui  iwo  MtcecniTa  nuiM  ioi  lil«i  that  would  abridfe  or  determine  tha  pmedeM 

at  00  an  ealale  fv  aaUw  ni  liir  the  liree  of  eatate,  and  ikall  ba  cmHidered  a  aonditioaal 

Mora  tbui  iwo  otiiai  panona.  il  take*  •ITeet  limitation.  (^27.)  No  aipeolani  eatiucan  ba 

iaawdiatal*  oa  tb*  eipinlian  of  tha  two  Um  dofaatad  bji  uij  noana,  aicept  meh  M  As  par 

Inaai  and  Ihe  aataie*  fci  tha  other  liTaa  are  «■  eHtinctbemiaiahaapmtided  for.  (fM 

TBtd.    (4IT,19.)  NoremaindaroaobaliiBited  33,31.) 

ea  aa  eitale  pv  and*  air,  atcepi  a  faa :  or,  if  Thsa*  nilaa  limitiai  the  enipenaion  of  H 

tka  whole  eatate  ba  a  tarn  fbr  3«ara,  than  th«  tare  eaUlan.  apply  to  rtialtele  nil  and  pataaa- 

(MMinder  muM  b*  (iii  Iba  whnta  raaidae  of  at  ■■  well  aa  to  fieebold  ealatae,  exeepi  that 

Ibatam.   <41^)   AeoatiiueitnBainder,  or  "pareonal  tifapan)r"(qaeiT"tdielteta'')eaniB 

■  lena  (or  ftan,  nait  be  uailed  on  auoh  a  no  omb  b*  lioiiud  ao  aa  to  euepand  Ihe  ahMi 

raMiacaaoTaatnTeatbafbraoraitbeaipin-  Iiiu  nwnarabip  longer  Iban  for  two  liraa  is 

tiea  of  two  lite*  in  being  at  iha  oreatian  of  batn«  al  tha  creation  of  Ihe  aalaia.     1  R.  a 

tb*M.tiadar.<41lli)  NoMUWlivlifaeaab*  ■m.^tS-.m.  ^  l.t. 

•:..!..  1  ._ i . — ^  ^  ]reaia.  To*  aocamulation  of  Iha  praSta  of  raal  aa 
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THE  RIGHTS 


>  CHAPTER  Xn. 

OP  ESTATES  IN  SEVERALTY,  JOINT-TENANCY.  CO- 
PARCENARY, AND  COMMON. 

Wb  coma  now  to  tr»u  of  «BtMM,  with  roBpecl  to  die  number  and  cm 
KenoiiB  ofiheir  owners,  the  tenanu  who  occupy  tmd  bold  ^hein.  And, 
(  considered  io  thk  new,  estates  of  any  quantity  or  length  of  duration,  tad 
wheUier  they  be  in  actW  poaMsaion  or  expeciancy,  may  be  held_iQ_^ 
diSerent'wayai'in'Mrjeraltp,  in  joint-tenajicy,  in  (1)  copaicenaiy,  and  ia 
common.  ) 

/■  I.  He  that  hc^da  lands  or  tenements  in  wnsroby,  or  is  aole  teuaDL^er^ 
I  of  .is  he  Ihal  holds  them  in  fais  own  right  only,  without  aity.ialkei-pfiniv 
bein^  joined  or  connected  with  bimin  poiet  of-intetest,  dunDgJus.^aMj 
^erein.  j  This  is  the  most  common  and  usual  way  of  holding  aa  estsU; 
an^TKerefore  we  may  make  the  same  observations  here,  that.we  did  opoa 
eatuet  in  poaaeaaion,  as  contradistingnished  from  thbse  in  eitpectancy,  ia 
the  preceding  ch^ter :  that  there  ia  little  or  nothing  peculiar  to  be  r» 
marked  concerning  it,  since  all  eslatea  are  supposed  to  be  of  this  sort,  OD- 
leas  where  they  are  expreaaly  declared  to  be  otherwise  ;  and  that  in  layifig 
4own  general  rales  and  doctrines,  we  usually  apply  them  to  auch  estalM 
as  are  held  in  severaJly.  I  shall  therefore  proceed  to  consider  lbs 
other  three  species  of  eslatea,  in  which  there  are  always  a  plur^ilyot 

tenants.  , 

plSO]      I  *H.  An  estate  in  {2)  Joint-ttnanej/  is  where  lands  or  ten^JtuS''* 

kt*.  our  hanadaHfonomr  ifloGonmnm        1h»  effMI  of  Iha  Rariaed  BtiHIM  fi  K 

on  tlia  cmdanof  tb*  MtuoDolor  nihich  tha  ■anmion  thna  limitMiona  of  male*,  bj  vkal- 

Mcliti  ■>•  to  OMna,  Ihen  it  nuat  b*  far  iha  arer  liirful  connyun:*  ihey  ba  irwlr:  man 

buMfimroM  or  mors  miiwn  then  in  benig,  inaueh  cun  beini  Bboliahnl  In  1  R.8. 1IT. 
and  lamiinaM  at  Ihe  alpintion  a(  Itwir  mino.        Tha  aludcnt  wilt  nmamlia r  tbat  ibe  hv,  M 

ritjr.      ir  to  eomiMiwa  after  tha  oreajion  of  aanTaiii«l  in  BUelialonn,  a^llic*  to  ill  am 

-  teeh  ealate.it  mutt  caomieiice  within  iba  tinx  leyaneat  ntda  prior  w  1830. 
limited  for  Ihe  mlini  of  fatare  eMitet,  and        (1}  The  Serined  Statula,  720,  don  sol  i» 

daring  tha  mimtitj  of  the  penona  for  whose  ot^iis  an  eaTale  in  OMUTCensry  :  bat.  ai  1h» 

Iment  it  ii  er«Bted,  ud  tormimtp  at  the  ei.  atuaieuf  deaeenla,  id.  T93,  ndnpUthccnnnM 

yiniion  ofmirh  minoritT.     1  R.  S,T36.  hw  where  that  aUtute  is  aileai,  tli«e<»it  i> 

The  Bccamulation  of  personal   "property'*  oopenmnary  night pcrAt^ariae in aecllcRava; 

(the  *a  probahlj  nwsna  to   inoluds   "  ohac-  aiioh  at  laati  «-*>  ih«  rniiersl  undrnimJini 

mW)  i*  loomed  bj  similu  rule*,  exmpt  IfaU  andarth*  Art  of  1780:  but  u  Ihe  thipter  oa 

it  most  oomnenee  withiB  ibe  line  limited  lor  tenures  does  not  leongniie  any  estiv  in  eo 

tin  SDapenaion  of  the  abaolule  owiier^ip  of  psreenarr,  and  as  tha  cii»piet  on  drweriii  *■ 

fthaati  ffOftnj.    1  It.  S.  773, 774,  4  1,8.  recta  thednhehtsnes  tn  irwctnd  icDording  m 

All  oiber  eipeetant  aatatas  Oian  ihaae  mea-  the  oearsB  of  the  eommon  law  irtiera  Ihe  iis- 

lioned  in  Ihe  said  ^lapiar  »n  tbalitMl,  tbit*  tsla  i*  aileiK,  and  then  dtreeta  u  inheiitiSB* 

limitinf  eroaa  reiBaiadan.  if  the)'  arc  pennit-  that  daaeeiids  to  seveml  person!  under  th* 

led.     (Id.  7S6,  411.)    This  chapter  ales  ab*-  pnrriaions  of  that  ohspter  Io  be  held  b;  ihsv 

liahea  the  rule  In  Shellj'a  nws,mak«a  all  ei>  M  tSMnts  IB  ooraiTun;  eran  ihSHitsinte| 

I ^^.l.     -"-iTisaMe,  and  1^  dMMM  under  the  cemmon  biw.  nay  pee- 

I*  eitatei  in  )[bty  ba 


sliowlile,  HI  M*  *«iiM  manner  u  eitatei  in     slbiy  be  ootMidered  as  elBimiki  under  »e  pn 
jjh    rea.      '  -  ' '       '" 


and   sdopt*  a  lew   ibougta    rea-     Tiiinna  nf  tbat  obaMer,  and  therefars  as  !•■ 
Ill  ia  enaiDOD.    The  btnwi  Ww,  I  B.  L. 


K  dibreat. 
dy.  vr  iaaue,  iboM  words        (!)   As  io'  >n<-na«U  io  feeend,  sts  ■ 

'■— Sedeuhof    Crniss,  ind.  (ills   Joiat-ienucr ;  P"    *!* 

4(S,  3S,     Ja<nl-(eMiatsaiiilTnu>nUJnCo<nn«.  (on- 
Dif.  Bststss,  K.   1.1  riisac>iy,3V,  I,  Ps 


■a  t:  Co  Ogle 


tn  nwrted  to  two  or  more  p«raoiie,  tb  hold  in  fee-nniirie,  fee-tail, 
HK,  for  yeerg,  df'ell'wil!  (3).  )  In  consequence  of  such  graaia.  an. .eat 
t»  oalleilJtUlTe State  in  joint-tenBncy  («),  and  sometimes  an  eitaie  in  jointn 
irhich  word  as  well  aa  the  other  sienifies  an  union  oi  conjiinctioB  0/ 
h  tie  ■  ■  ■ 


letftat;  though  in  common  speech  the  term  jointure  is  now  uaually  ui 
Aned'to  that  joint-satate,  which  bj  vinue  of  the  autute  27  Ban.  VIII. 
19.  it  frequently  veated  in  the  husbaiid  and  wife  before  marriage,  aa  a  i 
•atisfaction  and  bat  of  the  woman's  dowar  [b), 

iln  unfolding  diis  title,  and  the  two  rematDing  onea,  in  the  fweeent  chi 
■bt,  we  will  ^1  inquire  how  tbeae  ealatea  im.y  be  ertated ;  next,  th 
pftfertiet  and  respective  inndmM ;  and  lastly,  how  they  may  be  tmtrta 
lUttroytd. 
^  1.  'r))e<r<<)<>0nof  an  eslateiBJoint-teBan^dependavq  the  winding 
'  dje  deed  or  deviHe,Ey  which  the  tenanta  claim  title :  for  this  estate  ( 
wly  ariae  by  purchase  or^mU,  that  is,,  by  the  act  of  the  patties,  t 
^TerhyjEeniere  act  of  law.)  Now,  if  an  estate  be  |iven  to  a  plural 
(if  per^Ili;:^itboiit  adding  any  reatrictive,  «cluu?e,  or  expUnati 
wordB;ja.if.  an.ee'ate  be  grant«»d  to  Aand  Band  theii  heicSrthIa  mal 
Ibem  imoiedialelyjcint-tenanta  in  fee  of  the  lands.  For  the  law  iiil 
pnU  the  grant  so  as  to  make  all  parts  of  it  take  effect,  which  can  only 
acme  by  cr»aUDg  an  equal  estate  in  them  both.  As  therefwe  the  gran 
has  thus  united  their  names,  the  law  gives  them  a  thorou^  union  in 
other  respects  (4).  For, 
(■)  tin.  «T.  r*l  >»•  w  IIT. 


*JM,H.T,N.  a;  Jacob's  Diet.  JftinlUninU;  193,  4.  Ur.  Chriitiu'i  now,  it  mij  b« 

3  Sanadcn,  indii,  Joint-icninli ;  Pt«tDn«i  iMWd  ihat  Ihe  Hme  vonli  in  m  commnn 
Eatalei,  canreyince  would  now  cmie  ■  lananc] 

(3)  Id  NaW'Yoi^,  vnrj  ttuXt  fniiled  or  aHnnion,     In  >  joiol-lensiKj  tor  IjA  '^  A. 

da«u«d  ra  Wo  or  motii  penoni  Id  their  own  B.  ihe  voidi  uul  tht  •mitai  ef  ihem, 

rilht.  ii  ■  manejF  iaromnion.unlnaopnat-  merely  wardi  of  sarpluMtiF,  a*  without  ll 

Ij  dcclaml  t«  be  iii  joinl-lenancy  ;  but  •tbit  the  land*  upon  the  dcBth-of  me  joisi-lei 

•■MM  lensd  in  eiseulnfa  or  Iruiten,  aa  aocb  go  lo  tlM  aorriTor.     But  in  Uw  onaliun  r 

Ii  a  jaint-tenancT.      Thii  doea  not  applj  lo  Joiitt-teiuBST  in  fit.  particulir  care  mual 

•sraonat  chattel*,  I  piexUDie.      The  **nir  law  MkeanMioiDaenihew  word*.     Fnrtheg 

hu  praniled  linM  17S3.     8e*  1  R.  L.  p.  64.  af  an  esUie  to  Oet  and  tkt  wtinam  <•/  ll 

*  1  R.  8.  TST.  md  t*<  %«n  ^  du  Hrrmr,  doe*  not  ai 

14)  Joinl-maneie*  ar*  aow  regained  with  them  joinl-tennU  in  (e«,  Ml  niei  then 

iule  hrour,  ho)b  in  court*  of  law  and  eqni.  aaiate  of  freeboM  duiin^  (heir  jnint  lite*,  i 

t),  Ibal  •benerer  the  ripraaaiona  will  impsit  ■  anuio^ai  lemainder  in  (ee  to  ihs  aurvi 

•a  iMeatiOB  in  lamir  of  a  Icnanc7  is  ettu-  Harg.and  Bull.  Co.  Lilt.  ISI.a.*.  I.     W| 

aon.it  will  h*  given  cIRer  in,  Fithct  T.Win,  ibrra  wn  a-deriae  ta  threa  lialen  for. 

1  P.  Wo*.  14.  D.  aod  id,  1  Ld.  Rajn.  eSS.     t  dnrinc  their  joint  liT«a,aiul  Iha  lite  of  ibe 

ttik.'  392.  BMe  B.     Lord  Cowper  aaya,  that  ■  Ti*ar.  to  take  aa  tenant*  in  eaounon.  and 

E'stiiteBBncT  i*  in  rquiiy  *D  odioua  thing.    I  ai  if "  " "    '   ' 

Ik.    ISS,      See  also  2  Ve*.  Sen.  USA.     In  f 

•ill*  the  eipreaioBa  " ifimUy  (B  tf  ^Us^iied.  l.    ._....    , 

•tar*  tud  utari  aJiii.  mptctiiihi  triwm  and  mainden.  and  from  Nid  >flei  their  reKpec 

mmngil  lAtm.'  h*ve  been  held  lo  create  a  U-  deeeaoe*  and  the  decmie  of  ihe  ■uitIvot 

•UHiy  in  eomiDon.     3  Atk.   111.     4  Bra  IS.  auiii^r  ««■,■  ii  wa*  held  that  the  RialFn  i 

Tbe  word*  <fwi/IjF  fe  bt  ilhUtd  RHike  B  tenan-  Ihe  eilaia  u  JDinl-teusnt*.  lo  lie  rer|ii!atr< 

w  ifl  enmnnn  in  liiiTeiiden  nf  eoprholdi,  1  it*  eniojmeiit  a*  a  tananc]'  in  roaimnn,  oi 

fclk.  301.     2  Salk,  BSD  ;  and  ■!»  in  deed*  Mn«at*  in  conuwui,  iiiih  Iwnefii  of  lurvi 

Vbicb  derire  their  Dperalirm  rmn  Ihe  alalnt*  (hip.      1  U.  &  8.  436.     Where  iei>lal->r 

of  new.  >  P.  Wm*.  14.     I  Wila.  841.     Coop,  tiled  the  raaidusof  bi*  piopenjt  M  hi*  dai 

no.     IVea.  Sen.  SAT;  and  Ihoiigh  Ld.  Holl  lera  ■*  tenanli  in   cnninwn,  uid    *nerwi 

■adlid.  Harduricka  Hen  to  lie  of  opinion  ttiit  made  ■  codicil  aipreaily  lor  a  particular  j 

lba*«  wr.rd*  in  ■  common  law  ronteT'"*"  "*  pa,  but  liMtabr  aim  ra-deviard  the  rrii 

not  mtRrieni  to  erenta  ■  lenancf  in  common,  lo  hi*  daufhlei*,  omilling  the  word*  of  K 

Imme  eB*ea,  and  I   Va*.  Sen.   IGS,     S  Va*.  ranee.  Iba  codicil  wa*  connlruod  by  ihe  • 

•aa.  UT.  and  BE*  Ban.  Ab.  Jnioi-tenanta.  F.)  and  Ibat  took  a*  lennnla  in  ooHuDon-    3An 

TM  from  (he  MIM  touna  orihoa*  ca*M,  and  73T.     whera  Ihe  dc'iaa  waa  Is  lbs  uio 

4  Cruiia   Dig    1  ad.  4U  to  4SD.    9  Bla.  C.  baboof  of  Iba  MMstor'*  aieoa  A.  ud  hii  nit 

Vol.  I.  74 


u,g-,-ccT:C00glc 


THE  RIGHTS 


/  a.  yho  prtfertm  af  ■■  joist  eitu*  u«  invf^f^om  iu  tai^.  «bck,» 

[  Ttmitiid  i  \be  unity  ^  in*m«t,  tlie  HUty  oT  li/^,  tHe  unity' oriitnc,  uiJ  W 
I  naily  of  p^iantion ;  or,  in  otitet  wordSr  jotni-tenania  bave  one  lud  Um 
MiDo  iBtei««,  ocoiutng  by  me  and  the  sane  eoave^UMe,  conimewyig 
lat  otw  iuid  tb»  mm  liaw,  and  bold  by  OBt_M^jhg.  .wqia  BwliviJerpS. 


[*181]^'  '-^j^ft^  t^  >■»*  ^*«  on"  1^.  lb«~HBKji&kBtf  (&)•  Om 
joint-tenant  cannot  bo  eathled  t»  on*  feting  p(  ^H^^^^pp  (awm 
tit^  of  intemt  ta  laada,  tad  tli«  Pthfli .fti.tiiifJBraili ;  od«  mbboi  be  khui 
lifjifei  and"  tKe  other  for  veais ;  o»e  caniiot  be  lenaat  uTIee,  and  it«  oOBi 
i>  tail  {e).')  But  if  land  beTIffitled  to  A  wd  B  fur  ibcir  ti*«a,  ihia  i»akM 
diem  joint-tenante  of  the  freehold ;  if  to  A  and  B  and  their  heira,  it  nakat 
iben  joint^ananta  of  the  inheiitanaa  (d)  (6).  If  Uad  be  gnoted  W  A  and 
B  for  their  Uvea,  and  to  the  haira  at  A  ;  bate  A  aad  B  aie  joini-tenasU  d 
tlia  freehold  daring  their  reapectire  hvea,  aad  A  bM  the  renieinder  of  ib« 
fve  in  Mverdty  (7) :  of  if  laiad  be  gi*ea  to  A  aad  B,  and  the  h«ira  of  iba 
body  of  A  ;  here  both  hare  a  joint  i»UM  lot  Ufa,  and  A  haib  a  aevent 

IMBainder  in  lail(a).  (  StrnmiOy.  jnint-tamnf   mnal  ajiui  h«v«  im  miity  nf 

tt'^j'.thsk.Mtaie  must  be  created  by  one  and  the  gMte  act,  wbetbwhi|ri 
^illegal;  ai  kfj  one  and  the  iiiae  j^nl,  or  *^  "T"  .'".'I  \\iv  flimf  jHf 
'SSSJi/i-J   J«Knt-tenaiicy  cawMit  anae  by  dosc«M  w  Ml  of  law ;  bM 


B.  and  C.  and  ihe  rarTirar  mi  larriTeii  of  Bm  if  A.  had  ■■rtiti,  (be  teM  ihonld  Ian* 

(Imi,  and  the  kcin  of  l)ia  bod;  of  aueh  aar-  CVWcd  loi  •  nniciy,  M  lic  *  imwian.  aa  d> 

fiT(>n.*al(nut*  ia  camnxio  mid  not  al  joint*  atkariida.    Ce.LiL)S6.b.    ICniiaoDiaMlt 

taaaDta,  M>>aatwUl,thatBDikrtkiidairia«A,  496. 

B..aBdC.bMka*MMalBiDaiiaurai.  (INaw.  (T)  Lotd  Coin  obotrroa.  "lAta  Baad  m 

Rap.  SS.)   WEiFn  tvo  or  mon  purehue  Uad*.  btcd  M  Iko,  aad  to  ih*  haira  of  da*  of  lh*a% 

aad  paj  in  •qual  proportiooi,  a  eeartfoot  M  in  Iha  RnaindsreaDaatgiaaLMiBTluafca- 

bamt  nad*  lo  ikcB  and  Ihair  bain,  ihia  ia  a  aiapta, ai  halh  baaa  aaid."  (I  laal.  IMkairf 

jWDt-taaaney.     Buiifiliay  adnnoaUia  nunaj  ata  aBta.Dota  t).      Hr.  UartfaTa,  ia  kiaaaM 

._ .1 —  ^^  ai«  oonaidared  in  opon  thia  paaaat*.  ttniiirka,  ikai  Ihm  ii  a 


•Hit]'  in  Iha  nalBre  of  partarn  ;  aad  if  oaa  •eaaiini  diSieail;  ia   ii ;    bat   ba  c 

at  tbcm  di«,  ih*  otben  bava  not  hii  ahan  b;     Lord  CoLa'i  *cBnin|  M  ba,  Ihat  tL__,, 

aUTiionbip,  but  an  eooaidirad  aa  ifnaiaaa  aome  porpoiaa  iha  «uia  far  lift  of  ibe  Joiat- 

for  ika  dmaaal'a  rafraataUnraa.      (1  Eq.  tnanl  hiniBf  tka  faa,  ia  diuinet  rnm,  aad 

Ca.  AliT.  SSr.)  ii>awf|*din,tuaKKaiir«ataie;]ai,  forgiaM 

(9)  Bui,  two  paraoaa  may  haro  an  aatala  ia  ing.  U  ia  aot  ao.  bui  both  himm  acr  in  ibal 

jalM-lcnaiK;  far  tiieir  Uvea,  and  jrat  hara  •••  napact  eosMlidatad,  DotwitbataDdia*  iba  a» 

vafal  iabwilaana.    tl-"^  ■«*■  W3,  ML     1  Ula  of  Iha  other  uini-iaDaBt :  awl  ibenlafa, 

Inat.lS4a.     Caak*.CaitIV«ni.M«.    Cng  thai  iba  Ita  ean»t.  ia  Mrietacn  of  law.  iM 

V.  WiUia.aP.  WnB.SM).    Thia  i*  tha  oaaa,  paatad  ••*  ranainder,  n  aaainu.  and  aa  u 

wharaaaaaUdoiafnniodiB  jainMaaaniy  >»  lataraatdialinalfiDai  iba  aaUta  lor  life.     (8m 

pmuaa  aad  iho  h«n  of  ibair  bodiai,  wbiata  iba  laat  sou).    Bal.  Lord  Coke  seret  maaM 

panaaa  eaaaot  iauraMrTT.  (Sea'jMt,  p.  tn\  Ibat  Um  Joinl-iMaM,  bavinf  Aa  tee,  oouM  at* 

Bm  in  thia  oaaa,  thaie  ia  aa  diviiiaB  haloaea  ia  a«f  fwat  pan  aai^  tha  [m,  aulqeci  lo  iha 

tbB  oatala  far  lirai  and  tba  aaranl  inhaiH-  attale  of  iba  other  joinUteMnl :  ibal  woald  to 

aa^  and  Iha  jaiM-Maaata  eannot  oooMy  a  doeUJao  not  only  caalrary  lo.lW  pooei  rf 


away  their  biiirUimt—  after  tbeii  daoaaaa  \    aUeiation,    ai ._    _    .__ 

(aae  psat,  note  7) ;  the  aatala  far  liraa  and    aimpla,  bat  woidri  be  innaiiateol  wiih  htA 
'  iiidwriiane*aredind«daalyioaapp«aitioa    Cok***  own  M 


paaaa  ll 

IWh). 

(fl)  Lard  Cako  aaya,  that  J  a  laat  aharge  b«  nhal  Iba  aaiaa  inat  lawyer  laya  down  la 

of  101.  be  granted  lo  A.  and  a  to  boTe  and  to  WiMofi  ttt,  (3   Rep.  «1    ■),  a.nrly.  thai 

bold  to  lh«n  two.  via.  to  A.  till  bo  bo  narriod,  whan  an  aatala  ia  nad*  lo  ••veial  paraoaai 

avl  to  B  till  ha  ba  adnaead  to  a  beaetoo,  aad  lo  the  hein  of  oae  of  them,  he  who  halfc 

Ibe*  are  jotal-teaaina  ia  the  oeaa  tiraa,  net-  ibe  fee  eaawH  frant  orar  hia  lenaindei,  ^4 

wMntandlng  the  limitaiioaa  ;  and  if  A.  die  imlmm  m  iimm^ m  muu  fi>  Iffi. 
haliMO  matiiafa,  the  lanl  ahall  aarrira  M  B. 
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mouij  hiy  porcktM  or  w^altian  by  the  kI  of  tba  paif  :  toA,  oiiUm 
Ibu  ftct  b«  oM  mud  Uie  ume,  ihs  two  tmanU  wtwU  have  difibreM  titlei  n 
•itil  if  thoy  bad  diffemat  litieBi  one  migbt  prove  good  uxl  ibe  ollwr  Iwd 
wliich  would  ttbtoluiety  denray  UMJoiDtnre.^  TAtrtCyi  iheie  ranai  aJto  b« 
■n  uiiily  of  f ima  ,•  their  tft^qtti  nmet  be  TMt»d_MOfte  and  tba  himc  petiod 
-J  fffjlrai  hj  ?"°  ^'■d  th«  ||BJii0  tiile. }  As~ui '  ckao  uf  a  pre*nDi  ealalp 
Bwde  to  A  and  fi  ;  or  a  recwiadei  in  fee  to  A  aad  B  alias  a  particular  e^ 
tal« ;  in  eiltMr  caw  A  and  B  aro  j<Hirt-t«Banla  oi  tkia  preaeo*  eatale,  or 
tbia  vested  leouunder.  Bui  il^  afier  a  Ittaae  lor  lib,  tb*  ruiaindar  be  liimk 
•d  lo  the  heirs  of  A  and  B ;  and  duing  the  conunuanc*  of  the  panicitlar 
•stale  A  diea>  whicb  veata  ihs  ramaioder  of  one  naiety  ia  hia  heir :  and 
(hen  B  dies,  whereby  the  ether  moiety  becomes  veetad  is  the  heir  of  B : 
now  A's  heir  aod  B's  heir  are  not  joiat-tenanta  of  tbia  rMfaiodei,  biK  t*> 
•ante  in  eommon ;  for  one  moiety  vosted  at  eoe  lime,  and  the 
Other  moiety  veatad  at  anothtir  (f ).  *Yet  whare  a  feoflmcnt  [*182] 
«ras  made  to  the  uae  of  a  man,  and  inch  wife  as  he  abould  afier- 
mrda  mairy  for  term  of  their  li*ea,  and  he  aAsrwaida  HMiried  ;  tn  this 
eaae  it  aeema  to  have  been  held  that  the  husband  and  wife  ttad  a  joint-es* 
tate,  though  vested  at  different  timea  (h)  (8) :  because  the  km  of  the  wife'k 
eatate  was  ^d  abeyance  and  doimant  till  the  intemariiage ;  and,  being 
then  awakened,  had  relaiioa  back,  aad  todt  effect  tnm  the  original  lime 


1.  (  Lastly,  in  JoinL-teoancy  there  must  be  aa  voiiy  of  i>a#<*<nM> 
Jwll^tenants  BTe~sai3"tc>  m  seised p<r  my  elper  Uut,  by  lbeA4i|/'ot  BKniftf, 
a^^^all:  Biari8,.(Iifiy^each  of  them  have  th«  eniiie  [Kwaessi.on,  as  w^l 
oT3vfi7.i<<)tf£liiSJ>r.Ute^w^(^(i').  Tltey  have  aot,  one  of  them  a  seiain 
yf  one  half  or  pmiety  and  thAQltl^l.of  the  other  moiety  j  neither  can  one 
h*j> »cl usfvery" s e i 9^~oJ  D^ie  .acre,  and'bls  coqipsnion  of  in<tlhei«  but 
^^h,hai  anuiiSiyuied  .«(ptety  eS  the  whole,  and  not  the  wboi»  of  ui  u»- 
dirideS^oietY  ( jl. )  And  therefore,  if  an  estate  in  fee  be  given  lo  a  man 
sad  bia  wile,  they  are  neither  pmpvily  jowt-tenants,  nor  tenants  in  coae- 
((I  Co.  IM.  isa 

Ol  I>T*r,  ML    I  Bn.  101 
Itt  Lltu  i  188.    »  Bap.  10. 

■OB  uiifBed  in  Gilbert'!  TroL     i 

Tnwt*.  (a  71  af  tbe  iihfinal  nm  of  th>  marriige,  »  JDini 

'  -'  Hr.  Sunlen'a  (inilj  im-  on  tha  butb  of  bm  shiU  tlw  -uwi:  •■»•  « 

■  u  rnilow):    "ben  tba  bin;  on  tb*  hinb  of  uoibeT,  Ikit  ehUd  ukM 

iiifenj  in  lh«  land,  taejibei  ioinllr  witb  Iha  foniMr;  and  loaa  if  iharaan 

tm,  but  the  reolia  haa  Ibe  t*amv  cbiUns.     (  SmUh  r,  Bm,  2  Bi.  240). 

ittt  lottdiM  dT  Ibe  biia-  Ami  that  it  U  a  joint  nlaioi  bj  itw  ■ameoan- 


lUfa  Ki  IM  uia  «  owm  txttti  eslirel]'.  And  timt  at  intiu.  baa  bean  bald  i>  larwua  oibei 
lhi>  ia  lb*  anir  nla  of  cqiiiij  to (upport  the  caia.  (Saa  Sf«i/Ml>T.  J«Biit/anl(.3BuIat|. 
tooM  is  Ik*  «HM  namin  Ibe  pwliea  We  li-     IDl.    £>rJ  V  >SwHa  >.  rinb.  1  Lord  Rajm. 


I  larinua  Dihei 
/anl(.3BuIat|. 

-- r- —  -  -      — .    *iriV'S™"«-r«wt.lLordRaTi». 

«Mdit,Hid»(>witlaeia«iledbf  IbaatalHU  311.  Aalar  t.  Cb^  Cm.  ia&  US.  S.  G. 
iBlb«aa«eGinn*ait>a*g(iTeinediBeqiui>.''  Yetv.  I§3.  Oe<ai  ».  JaJuom,  3  Su,  UTS. 
Mf.  aofdra,  u  hit  loU  njion  tbii  paaaafe,  Bala  r.  RuUf,  PeUeaf.  373). 
ebMrvM.  Ibal  tbe  point  ao  laid  down  ma  oat  So,  alibanf^  boom  of  Ih*  panona  lo  whhd 
•rtaiilubedwithD«idifinillj,B»4lh>t  it  aeema  u  aataia  U  limiud, an  utby  i1m  ooaanon law, 
Li_   ._.....■  .....  lyibeitnluleirfiwiia,  je'il"!  ">" 

■I'Mnaaa;  :  (  H'ana  t.  Lm.  Nay, 

„..     »«'  tf.  13  Rap.  Ml;  and  Uvd 

d  anae,  in  wtiicb  e«ae  iha  buaband    'Hiariti'  bald,  tbat  whilhar  ■  aaUlemenl  WM 
wk  the  uae  limited  to  them  ai  iho    lo  be  eonaidend  la  a  ooniravanee  of  a  lent 
aaduot  at  differanl jwriodi.  (dfiri-    citai*.  oi  a  deed  lo  whs,  houW  make  noi&f 
.     Lean.at3).     Mr.  Sugden  adda,  it     fennca,  aod  that  in  iLateicaM.  ihe  tmiingu 
uear.  ai  tbia  daj,  that  panon*  maj  lake  a*    difleitnl  limea  veuM  not  nasataaiilf  piuTett 
aetilgd  aalal*  froa  baiag  ulken  la  ioiak- 
AQf.    (Sawttao  T.  Bat.  3  lit.  SMI) 
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uon  (9) :  foi  buhio^  ui^  ^^^  being  considerad  u  one  pennija  hw, 
tbe;  csnnotuke  the  BBtate  l^moietiQB,  but  both  are  BeisHoTtfweniigjgf, 
r  Coat,  et  rum  per  my  :  the  consequence  of  which  is,  that  neither  the  hus- 
ni'iioFThe'Wtft"  CSfi  dispose  of  any  put  withoitt  the  assBiit  of  the  othci; 
hut  the  whole  mutt  remain  to  the  surviror  (i)  (10). 

Upon  these  principles,  of  a  ihorougIS  and  intimUe  union  of  interest  and 
possession,  depend  nian]r  other  consequences  snd  incident*  to  the  joinl- 
teuuit's  estate  If  two  joint-tenants  let  a  rerfaal  lease  of  tiieir  land,  lo- 
■erriiig  rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  of 
the  joint- reversion  (J)  (11).  If  their  lessee  surrenders  his  lease  to  one  of 
ihem,  it  shall  also  enure  to  both,  because  of  the  privity,  or  relation  of  their 
estate  (m).  On  the  saihe  reason,  livery  of  seisin,  made  to  ooe  joint-tenant, 
shall  enure  to  both  of  them  (n) :  «nd  the  entry,  oi  re-enity,  of  one  joiot- 
tenant  is  as  effectual  in  taw  as  if  it  were  the  act  of  both  {o)."  In  all  ac- 
tions also  relating  lo  their  joint- estate,  one  joint-tenant  cannot  sun  or  be 
sued  without  joining  the  other  {p)  (12).  But  if  two  or  more  joint-tenants 
be  seised  of  an  advowson,  and  they  present  different  cleHts,  the  bishop  may 
rduse  to  ftilmit  eidier;  because  neither  joint-tenant  hath  aseve- 
[*183]  ral  right  of  patronage,  but  each  is  seised  of  'the  whole  ;  and  if 
they  do  Aot  both  afree  within  nii  months,  the  right  of  presenti^ 
lion  shall  lapse.  But  the  ordinary  may,  if  be  pleaaes,  admit  a  clerk  pre- 
sented by  either,  for  the  good  of  the  church,  liiat  divine  service  may  be 
legnlarly  performed ;  which  is  no  more  than  b«  otherwise  would  be  entitled 
lo  do,  in  case  tlieir  disagreement  continued,  so  as  to  incur  a  lapse  :  and,  if 
the  clerk  of  one  joint-tenant  be  so  admitted,  this  shall  keep  up  the  title  nt 
both  of  them ;  in  respect  of  the  pririty  and  union  of  Ibeir  estate  {f) 
Upon  the  same  ground  it  is  held,  that  one_jpint-tenant  cannot  have  an  ac; 
lion  against  another  for  trespass,  in  respect  of  his  land  (r)  i  ior  each  has 
an  equal  right  io  enter  on  any  part  of  it.  But  one  joint-tenant  is  not  ca- 
psSIeby  litmseif  to  do  any  act,  which  may  tend  to  defeat  or  injure  the 
estiUe  of  the  other  (13)  ^  as  lo  let  leasee,  or  to  grant  copyholda  («):  and 

I)  IHd.  lis.  lit. 
rt  an.  Its. 

rl  IM.  IBS. 


n  IfiJohna.  R.llfi,  noiwith-  thcrs  be  •  Hpante  leHrvtiiun  W  rwh,  ibn 

„ taoflTBaandlTBCClR-L.  S2,  Ihsn  muM  be  KjwraM  aclioiu.    A  a  &  A. 

&c.)  Eiprobibly  wHiiOtinlendedtobeiffect-  SSI.     If  then  were  arieiniil*  ■  joini  l....-a 

•d  bj  the  ReTised  SututCK     I  R.  S.  TST.  by  [mrol,  ind  ifterHanTi  ooe  of  Om  two  im 

(10)  S  Tertt   Bop,  654.     And  if  «  p*M  i»  nance  to  the  leneni  to  p.;  him  ■epuitcli, 

nftde  or  e  joinl-niiiite  to  hotband  ud  wife,  end  hi*  share  he  paid  Bccatdingly.  thi*  it  m. 

and  »  third  [Knon,  the  hustauid  end  wife  ihill  dcnce  ore  freih  itpinie  dgniee  af  hie  thmn, 

Laie  one   pioiei;,  and  the  third  penon  the  end  he  muit  me  Kparueli      Id  ibid, 
other  raniety.  in  the  Mntfi  nuiiieruir  it  hid         (12)  Sea   lut  noie.     If  fgor  ^oini^teiwau 

bami  ^nted  only  lo  two  pei»oili,     8a  if  the  joinllj  demi»e  from  leir  to  year,Hich<rflh^ 

nant  It  to  huibwtd  asd  vife  apd  two  othen,  at  gire  notice  to  qmi.  nuj  rrco'er  iheir  ae>a 

ttH  hoabuid  aiid  wife  tike  one  thin)  in  joint,  nl  iharei  in  ejecimeni  on  their  aarenl  d>- 

Mnanc)'.     Liti.  ^  2BI.     But  where  an  eetat*  luiMa.    '3  Tiant.  la), 
ii  eoiiTeyed  (a  a  man  iind  a  woman,  who  an        (13}  In  canirquence  of  the  n*til  of  rirri 

■    named  logether,  and  who  aflei —   .-■--..  ■'  -    p 

-n,  aa  thoy  look  o  '        ""  ' " 


teroatn,  ai  they  look  onnnaily  liy  maieliea,  by  a  joint  ti-nant  on  Ihe  eMale  deiertnii  e  to 
tbe)  will  eoDtinue  lo  l^ld  br  moieliei  after  h»  death,  and  do  not  alTrcl  the  lutiiTw 
•he  mani>|e,  I  Int.  IB?,  b.  Moody  t.  Moody,  For.  11  ii  a  maiim  o(  law,  Ihat  im  ar 1 1 mini 
„^_.™_.,.      .:,...=                ,^     (I  IntLlBS  t  Lrtt.  wot 

,  it  ia  p»d.  <<o.  Liu.  IS*  <* 

LM.a. 

j,gu7ccT:C00glc 


Aiiib.6tS.     3  Cm.  Dig.  911.     S  ib.  MS.  sne/n 

^1)  Par  Ali)><itt,C.  J.     -  It  ii  alear  fhat  if   586>     But.  if  the  ^nintor  of  the  ehari. 
therein  a  joint  leaae  tiy  two  lenanu  in  com-     rivea,  of  courae,  it  ia  pwd.  <('o.LiU.  II 

(90)  Bat  Bd*.  B.  (Wj  at  Um  «■<  eT  die  VaL  B.  a 
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if  uf  mua  be  done,  iMA  Mnds  to  ili«  dsatnioliDii  of  the  inlioritaiicr, 
MM  joint-tenuit  may  hare  ta  tction  of  waite  agaJDBl  the  other,  by  eon- 
■traction  of  the  itatute  WeMm.  3.  c.  22  (t).  So  too,  though  &t  conimo* 
Itw  DO  actum  ot  account  lay  for  ob«  joini-t«nant  againat  anoiher,  ualem 
he  had  conaiituted  him  hia  bailiff  or  Teceiver  («),  yet  now  by  the  atatutt 
4  Ana.  c.  ]  6.  joint-lenanta  may^ve  actions  of  account  againBl  each  othet, 
Ah  receiving  more  than  thnr  dne.ahare  of  the  profita  of  the  tenemMUi 
beld  in  joint-tenancy  (14). 
^  ■  From  the  nune  principle  also  arises  die  remuning  mnd  incident  q( 
joint-eatatea :  vjm.  the  doctrine  of  jvmivors^  .■  by  which  when  two  oi 
Tl"ra  ir^wa  an  ■niajKT.if  i  j'n'  'Ufr.  Qf  ]nneritance,mrthc1r  oWTi  lives, 
nrpwr  an jff^  <nf,  0(  are  joiDtly  possessed  of  any  chaltel-ltimeat,  theentire 
tenancy  upoo.jhs.jlecaaae.Qiagy. of  them  remains  to  the  Borvivurs,  and 
at  length  ip  })m\  |tf«t  st)fft^v^j  ^d  he  shall  be  entitled  to  the  wholpeBtan,y 
whatevar  it  ba,  whether  an  inheritance  or  a  common  freehold  only,  or  even 
K  leaa  eotate  (u)  (15).  This  ia  the  nataral  and  regular  conpequence  of 
the  union  and  entirety  of  their  interest.  The  iotereat  of  two 
jpnl-tenintK  *ii  r"*  irniy  nyr^  or  similar,  but  also  iabiie  and  tihe  ['184] 
aaaw^  (^  haa  not  originally  a  distinct  moiety  from  the  other; 
but,  if  by  any  subeeqnent  a^t  (as  by  alienation  or  forfeiture  of  either)  die 
inteiest  becomes  eeparate  and  disunct,  the  joint-tenancy  inatantly  ceases. 
Bnt,  while  it  continiies,  each  of  two  joint-tanaota  has  a  concunent  inter- 
eet  in  the  whole ;  and  therefore,  on  tlie  death  of  hia  companion,  the  sde 
interaat  in  thb  wholo  ramaina  to  the  survimr.  For  ihe  interest  which  the 
■urrivor  originally  had  ia  clearly  not  doTealed  by  the  death  of  his  compa- 
nion J  and  no  other  peison  can  now  claim  to  have  a  jotfU  estate  with  him, 
foT  no  one  can  now  have  an  interest  in  the  whole,  accruing  by  the  aame 
title,  and  taking  effect  at  the-aame  time  witlt  hia  own  ;  neither  ~can  any 
ane  claim  a  separgit  intareat  in  any  part  of  the  tenements  ;  for  that  wonM 
be  to  deprive  the  sorvivor  of  the  right  which  he  has  in  all,  and  every  part. 
Aa  therefore  the  sarviTor'a  original  interest  in  the  whole  still  remains  ;  and 
aa  no  one  can  now  be  admitwd,  either  jointly  or  severally,  to  any  share 
.  with  him  therein  ;  it  foUows,  that  hia  own  interest  must  now  be  entire  and 
several,  and  that  he  shall  alcme  be  entitled  to  (he  whole  estate  (whatevM 
it  be)  that  waa  created  by  the  original  grant. 

inilnt.«>t.  M  lM.tMB,ni. 

an  kction  of  dpbl  to  b<  entend  up  mgiioil  him,  *.  7Vw,  3  Vam.  323). 

■nd  dici  bcrore  eiecation  had,  it  will  nol  bt  (U)    Tbit    tmion   ii   now   tetrMly   *nt 

mteeaWi afUT-Mnrii ;  bul  if  suODIionhe  wcd^  l:«>D|hli   but  lli<  satnUinhed   pnelioe   i*  M 

in  iha  lilr  of  ihe  cogniur,  il  will  bind  ths  lur-  kpplj  to  a  Hun  of  M)ujly  to  canpal  m  w) 

tint,     {Lard  Abtrgrrrmii/'a  em,  6  R«p.  79.  oonnl;  which  Usluitwjuriidiciinngcncnllj 

1  IbM.  IS4  ■).  molted  lo  in  onlrr  (o  nhtiin  ■  urtiikin  be 

Then  in,  howcter,  oat   giemlkni  lo  ika  rwMnJoinl.t«uiiU,  and  Iriuinta  in  coDiimib 

nl(,  that  joint-lgnuits  suDOt  eimrgt  tba  ea-  Com.  Di§.  tlhaae.  3  V.  6.  &  4  E.  Hilf.  lOB. 

tMs  in  anj  way,  en  ■■  to  afleet  tba  intenat*  (19)  OUT  aulbm,  bowenr.  will  iaalnici  vt, 

tf  tbenimTon  :  iur  inataao*.  if  ibne  an  two  in  a  rabMinMnt  part  of  Ihii  book,  (ch.  Si.  p. 

ioint-umanu  in  fee,  and  one  of  tbem  nakM  a  3n),tbat,"Hirtbreiicaancenentof  huahendrv 

iaaae  for  r™Ta  lo  a  abanaar,  it  win  be  good  aodtrada.it  i*btld,lb>latoekoBararin.thDa^ 

■Hnut  th>  aiinrirar.  urni  tBau(ha«h  laaae  )■  oee^Mwl  joinlljp.  and  alaa  a  bumIi  uaed  in  • 

w  nil  aiiar  tba  dmli  ot  )aiat  andcttaklti^  bf  wa;  of  pBitDenbip  in 

:eeiiled  il ;  baoaoM,  the  tnda,  aball  alwaya  »  mnaidernl  a>  caminoi^ 

a  diapoaition  ct  tba  land,  utd  not  aa  Mm  pnpntjr  i  and  th«ra  ahall  bt 

■uch  liraal,  Ihooch  ~— ' L;-  d. ib_  r„i r.-i 

„.  PB.    <Ca.  LitklSS 

aSM   WUaoikt. HKM^Cio.itia.ai 
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^TOt  nChtof  wmriwowfctp  it  e*ed  by  owMciaH •_._____  ._,  ._- 
^eereteem£,  becMte  tk«  rigm  npioa  dw  deaik  af  one  joni-teiMM  aecS 
4slM  ud  incpBMM  to  ibe  Hrvirant'«r,  aa  tbey  AuiiJhj»  eipma  f^ 

■  fupM-Kitam."  Andtfau^weTBMMdiougtetobenratuali  which 
lapprakemd  to  be  oiw  raaaon  «%f  BeidMC  As  kmgM,  Mr  «ny«arpon- 
tuni  («),  can  be  «  jmat-temat  wiA  •  prt*Me  pnaoa.  For  hem  is  no  ni*»- 
iJity :  the  private  parson  has  not  even  the  remosest  chHwe  <tf  benig  aetaed 
«f  UMeniirety,  by  bMMfitafatnvivorsfaip;  -Iot  the  ktag  snA  «be  eoiporatioa 
>r4ie(l6). 


'  <«£*•« 


PIMJ  r  •3.  Vjom,  taad^,  to  isqam  hmw  _ 

ra^ba  sMwrMfanJalaffMyeJ.     Aiid  Ais  may  be  daiae  hfivMm- 
%f  any  ^t(a  t^mstfTueM  umdea^     1.  T^  of  hum,  which  nepecta  o3y 


iri^aal  caninJeDMiiient  of  (be  joint-estaM,  eumol  iodved  j^in^lyw 
piMt)  be  aftcted  by  any  atAst^ent  transaciioai.  B«,  3.  The  jon*- 
temfMs*  «>tMe  ntybs  deaiMyed,  wMkw  any  alisnuioij,  by  awrely  3t a- 
uniting  their /«««efniM(.  For  joiat-Unantsbeinf  seiaadprrviytf  wrfMrf, 
«*ery  thing  xttu  ton^s  to  narroar  that  intereM,  aa  that  tbsy'atiatC  nat^be 
aeised  ihnmghout  the  wh^,  and  ihimighaBl  emy  pait,m«  seteraiioe_jk 
4eetraotiMi  «f  die  jainture.  i  Aad  iherefere,  if  fwo  iaiiil luiuata  agi<ee  w 
part  their  landa,  and  bold  them  in  •evenil^,  thsy  sn  as  langer  juiiii' 
-MoanM  :  br  tbey  have  now  aa  joint^Mereat  n  the  «bole,  by  only  a  se- 
TOtal  iatereat  raapectively  ia  the  aeveml  paMa.  And  (at  that  reaeea  als*, 
die  right  of  aamrorahip  is  ^  aoek  aepailion  deamyed  («).  By  ooii»- 
aMi  law  all  tiha  joinl^enants  nigfal  agree  to  make  pwdlioM  «f  Aw  (miAb, 
■ba  OBO  of  them  oouW  not  compel  the  «horootodo-(ft):  forthie  being  «i 
«ottle  originitty  created  by  the  act  asd  agtoeniont  of  tbo  parties,  the  law 
woutd  not  peroat  any  one  or  aofo  of  then  to  dostioy  tho  «nited  pocoea 
aiaawithom  a  similar  MvteioalcoBoont.  Butwwbylkootatatea?!  Htn. 
VIII.c.  l.oodSS  Hen.yiII.c.3S.Nnrt-toa8aKs,Mlhor  of  inheritances  «r 


aA^  leas  «otates,  are  oonspeHaMo  by  wait  of  paititian  to  dnide  ffaeir  lao^ 

' '.(  3^_Ths  jnilia wsy-l>a.dsslnyo<Jor *iatii^ng tbetwiyofti^. _|U 

joint4enaHt  alinies  and  onr^a  his  estate  *•  a  daiJ  person :.  hero 


P. 


e  jaint-tenanoy  is  mvered,  and  turmed  Jiito  tenan^  in  oormmw  (if)  ;_fec 
the  grantee  and  the  remaining  jafnt4eRMtt  bnU  by^Aerent  <klcsj[ose  d«- 
nrea  from  the  origins],  the  other  from  the  subsequent,  grantor)7thoDgh, 
till  psrution  made,  die  mrity  of  poasessitm  cooiinues  (17).     fiui  a  denoa 

M  Bnoun,l4,«-.l,<.S,-4S.   nM*,lS,«.4.     Uv UmuiniMiiiimff. «■■»■■««, ^ «.)  Ind^^i 

(n  Co.  un.  IM.    F)nck.l.Sl.  amtmtaadrB .-^^  _■_.___ 

U)  1  Ur.  It.  Ut,  «««m  Itiur 


(16)  Mr.  ChHiliw  quMu  Wd  Caka,  wbo  *toek  in 

■><r*.  ■■  lh«R  may  ha  joint-tanuu,  Ihougli  Iban  for  khia ' 

1m  nM  «qiinl  b«TMilii  of  aurriroivhiii;  u  if  «  daowM  ymm-i  an*  n  la  ■  i^u  auiii^ 

■ualetluiditoA.udB.diiniigtIielifaarA.;  fm  mimmidimtii  ■iiiiwinni  ■«  ^nMjtwei^ 

ifB.dia,A.aballlu»allliir*arn>anhL|ilbia    nnrwriii >i  fcilir.    'Co.  LlK.  IW.     Saap. 

if  A.  die.  B.  alwU  )»•«  ■wlhiiw.''    Cb.  Usi.  390.  jwM. 

ISl.     AndTsnwriu.lhamiituaHwaJ'aiirTiTCC-  <1T)  Wbaa 

atupdoi*  DotlbeKiaraapp^nriaMaihe  reaaon  " 
wlur  K  aorpontion  eamut  lie  a  jaiBl-lnwM 


with  a  iiri , ,  .-, 

•uiut  be  joiat-teaaiui  4ufBilwr  ;  Liii(  whan-  bmih 

•ter  ■  jdiMealaU  i*  tnanled  lo.Ibea,  ihaf  baa  ban 

lake  u  Unanu  in  eomnwn.     Co.  Liti.  UO,  aiae  i*  ta  ,.,.~~_ 

■m  Ibata  ia  no  nimnjBhip  of  k  Mpitd,  or  a  liaBtiea  w^mX  kf 
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/  of«M^Bh«elif-«ffl^  BoaevMURvof  tb«  jnman^lH);  for  [*1M] 
1  BO  UManient  tabu  effect  till  ^titt  ib»  death  of  ihe  tettamr,  aiid 
-^by  mchdeuk  the  right  ^  tbe  nirviMT (which  nccTiMd  it  the  origfinal  cre- 
,  aii<Hi  oT  the  aUete,  end  bas  tbcvefon  e  priority  to  the  ether  (e)  is  aheM!; 
vested  (/)(19).(  4-  Jtimy  also  be  destrojred  b^deatroying  the  unity. ef 
ittSiSS*:^  ^"^  ifaernfore,  irthere  be  two  joijil-tennta  for  life,  and  ihe  tn- 
heritasce  is  piirchaaed  h^  or  descends  \ipon  ei^ter,  it  is  i 


tAejoinkiTe  {g^;  thongh,  if  an  estate  la  origia«lly  limited  W  two  for  Kfe, 
raTiBtErUiAelwiis^Mievf^miliwfre^eld  shall  reanw)  in  jointure, 
withodt  tnerging  in  the  ■■berilance ;  taeaute,  beto;  created  by  one  md 
•be  same  ooareyanee,  they^  bm  sot  aepante  eetatea  (wtticb  i*  requ'Kite  ia 
•Nler  toaaierger^b«dbniKfces«f  oiwe«nrensi«te.lA).  In  Hke  manner, 
if  a  jeiM-luMiit  in  foe  oiakee  a  leaae  for  life  of  Us  share,  this  deJeata  the 
jotMure  (i) :  for  it  daBtroys  the  unity  both  -of  tiik  and  o(  inteireM.  And, 
whenever  at  bj  whatever  means  the  jointnre  ceases  or  is  severed,  the  ri^A. 

/■^iiikxaoilSipj^jif/jKerpfcfn^i.tbeaBmeinBmniceasee.wiihit  (A).  Yet, 
if  oie  of  ihiee  jeiat-Cenanta  alienea  his  share,  the  twe  remaining  tenanta 
WiU  hold  tiveir  ynfta  hy  joint^tenanty  and  aMrvivonibip  [t)  -  and  if  one  «f 
ttree  jeiaMeiMniaHleaae  bis  share  t«  «ne  of  his  cevnpanions,  though  the 
jtHQt-lenancy  ia  destroyed  with  regard  to  that  part,  yet  the  two  remaining 
Ipaila  are  aiill  hM  in  jointore  (m) ;  for  'Aey  still  preserve  -their  original 
canstituent  uBilies.  -Bat  when,  by  «n  act  er  0*«nt,  difcrent  interests  are 
created  in  the  eavoat  pana  of  the  eatate,  or  they  ai«  held  by  diderent 
titles,  «r  it  merely  the  pMneearan  is  aeparated ;  so  that  the  tenants  have 
aalCMigar  tbeae  foiirin^apensablepmpertiee,  a  sameness  of  interest,  and 
•ndivided  posaeaaion,  a  title  vesting  et  one  and  the  aame  time,  and  by  OM 
•ad  the  aawe  act  or  grant;  the  jointure  is  instantly  Aseolved. 

*tn  g^aeaal  (t  ia  advantageoua  for  the  joint-tenaiMe  (o  diewdve  'f'187] 
4bn  jointure ;  'aiTMie'thvreby  the  right  of  sinrirerriup  ia  taken 
•lray,~  atid  each' may  tranamit  hie  own  part  to  his  own  heirs.^  Semetinns 
however  it  is  disadrantageoya  to  dissolve  the  joint-estate  :  ns  if  there  be 
Imt-Mmancs  for  lifo,  and  they  make  partitioB,  dtis  dissiAwa  the  jointure  , 
Mid,  though  before  they  each  of  then  had  an  estate  in  the  whole  for  their 

.  iMvn  lives  and  the  life  «f  Uieir  companion,  now  they  have  an  estate  in  a 
laeiety  enly  forthekown  Mvea  merely;  w>d,  on  the  death  ^of  either,  the 

AjtolRWntMM.    Oll.ItB.Ut. 
A  U-.i. !  30*. 


,Oo.  Ltn.  IBS. 

Igi  Cio.  Eilt  *TO. 
'  -(t) 't  Rbp.'KI.    Co.  tlH.« 


klaaa  canaot  bf  U*  Bira  aonvayaaaa,  «ilkmt  cauu 

tinlM  liil  mile,  deTnt  the  Mtiteoft}»  wifl.  b^  ■ 

T.  K.flW.     rrfrrainrttoei  be  joiM-tenBHtn,  lord  c!  ....        

*     '    '  '         ~  nmjumce,  il  vrill  nan  hw  writ,    isd  ir  m  joint-WBHl  of  n 

nUe  ■  leiuncy  in  prapeity,  deiisei   bU   inKrpft   in  J[emi« 

o  i/iinm  Ihe  eon-  ■nd  iiner  ciFcaiion  of  Ihs  will  ih«i«  la  ■  pui 
et  thm-MliB  in  ' 


•jMnmcnt.     I!&Bat.2Sa.  piiH  bj  the  deriie  unliuihcrc  ■•  ■  iet>ubliea- 

(18)  A  eortninl  b^  ■  joinl^mwflt  to  «11,  tlon  of  the  will  lubaeqiient  lotbc  partiiinn.  3 

tboogh  il  don  not  Krar  ths  iDinl-teimiiDir  at  Burr.  1488.    Amb.  617.    For  a  joiTil-tfnniit  la 

law,  will  do  ID  in  eqaitr  :  (Sthwt.  Aim&,  not  ennblcd  lodetit*  hia  eatate  by  the  atum* 

-    S  V«t.  25T.     HinioH  w.    BiiUm,  3  Vei.  aeo.  orwilla  3ZHen,  Ull.  o.  1.  eipUined  b]r  34^ 

630;;  proiidedlha  agreenwDI  fof  aale  be  one  35Hen.  Till.  c.  ST  aa  lenanla  In  euniiniHi  ana 

•f-Wliirti  aapecific  parfbrmancs  could  be  eo-  capareenen.     Bnt  if  a  tenant  in 

^rttl.  iTmriclu  r.  Fetikti.i  k^  M.    fl6i-    riaeB  hi- -'■- ' •  — 

Mia  r.  JflMoK  IVm.  Kn.'SM). 

(tfl)  A  ^mt-usaot  iruhitii  to  d*rii*  V 
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tcrsnioneT  shall  enter  on  his  rooiety()i).    And  therefora  if  tliere  b«  tmt 

joint-teiiants  for  life,  and  one  granU  away  bis  |)ait  foi  the  life  of  his  con- 

(wnion,  it  is  s  forfeiture  (o) :  for,  in  the  Erst  place,  hj  the  Hererance  of  tha 

jointure  he  hus  given  himself  in  his  own  moiety  only  au  estate  for  his  own 

lifB ;  and  then  he  ^ants  the  same  land  for  the  life  of  another ;  which 

grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  estate  ( o) : 

for'it  is  creaiing  an  estate  which  may  by  pomibility  last  bnger  than  uut 

which  he' is  legally  entitled  to. 

I      III.  An  estate  held  i.a  copareetianf  [ZO]  is  where  luncia  of  inha^UBca 

I  descend  from  the  anc^sUr  to  two  or  nv)iA.pei>ons.     It  oriaet  either  by 

'  common  Taw  or  particular  custom.     By  common  law  :  as^wSere  a  persoh 

.  seise'd  in  fee-simpTe'or  iii  fee-latl  dies,  and  his  next  hf  in.aXAJUES  or  mora 

rnni^esi  his  daiighters,  sisters,  aunts,  cousina,  or  their  repr^tijentativeB :  to 

this  case  they  shall  alttnheritXas  will  be  more  fully  shewn  when  we  tisat 

of  descents  hereafter  ;  and  these  coheirs  sre  then  called  capareeiurt  ;.or, 

for  br.evtty,  ^MiTMnerA  only  {q).     Parceners  by  particular  cwaiflp  arg  whew 

'      luds  descend,  as  iagSiVeMad,  tosll  the.niales  in  equal  dayrnp.  aa  y>n»- 

hrglljg^jUncies,  &c.  (r).     And,  in  either  of  these  cases,  all  the  wc.ener« 

'  put  toeeiKer  make  but  on^  heir,  and  Wve  but  one  estate  am onr  them  (s) 

PD- ' — 

[*I88]  f  'The  properties  of  parceners  are  in  some  teftpects  like  those  of 
joint-tenants  ;  they  having  the  same  unities  of  mttrest,lUI^^i^ 
poBsesHon.  /They  may  sue  and  be  sued  jointly  for  matters  relating  to  tEnr" 
ownlands((];  and  the  entry  of  one  of  them  shall  in  some  cases  enure  as 
the  entry  of  them  all  (u).  They  cannot  have  an  action  of  trespass  against 
each  other  :  but  herein  they  differ  from  joint-tenants,  that  they  are  ala« 
excluded  from  maintaining  an  action  of  waste  (w) ;  foe  coparceners  could 
at  alt  times  put  a  stop  to  any  waste  by  writ  uf  partition,  but  till  tiie  stanite 
of  Henry  the  Eighth  joint-tenants  had  no  such  power.  I  Parcenets  al^v 
differ  materially  from  Jgint-tenants  in  four  other  p^igts.  1.  They  always 
olaim  by  descent,  whereas  joint-tenants  always  claim  by  purchase. )  There- 
fore, if  two  sisters  purchased  lands,  to  hold  to  them  and  their  beiia,  they 
ue  not  parceners,  but  Join^tenants  («) ;  and  hence  it  likewise  follows,  thiU 
no  lands  can  be  held  in  coparcenary,  hut  estates  of  inheritance,  which  era 
of  a  descendible  nature  i  whereas  not  only  estates  in  fee  and  in  tail,  but ' 
for  life  or  years,  may  be  held  in  joint-tenancy,  f  2.  There  is  no  unity  of 
time  necessary  to.  an  estate  in  coparcenary. )  For  if  a  man  hsSl'wo  dau^- 
ters,  to  whom  his  estate  descends  in  coparcenary,  and  one  dies  before  thtt 
other  ;  the  surviving  daughter  and  the  heir  of  the  other,  or  when  both  are 
dead,  their  two  heirs  are  still  parceners  (y) ;  the  estates  vesting  in  each  of 
them  at  different  times,  though  it  be  the  same  quantity  of  interest,  and 
held  by  the  same  title.  1  3.  Parceners,  though  they  have  .M.  wfttfy,  havq 
not  an  entirety  of  interest,  j  Thay  are  properly  entitled  each  t^'^f^GSa 
of  a  distinct  moiety  («) ;  and  of  course  there  is  no  jtis  aeereieen^  or  sur- 
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riiyriup  bfltween  iheai :  tor  mch  put  deaceads  aevenUf  to  dioir  iv^>ec 
dvoEEirenliougli'lhe  unity  of  poaseeaion  coniinues.^  And  as  long  a*  the 
lauda  cuatinue  in  a  coursfl  of  deaceut,  and  united  in  pouession,  ao  long  aie 
the  tenants  therein,  whether  male  or  female,  called  paroenet*. 
Out  if  'the  possession  be  once  aevered  by  partition,  ihey  are  no  ['IBQ] 
longer  parceners,  but  teoants  in  pereialty ;  at  if  one  parcciiei 
alienes  ber  share,  Aough  no  paniiion  be  niade,  then  ace  the  landa  aa  long- 
ei  held  in  coparcenary,  out  in  eorrmon  (a). 

/'  Parceners  are  aq.caUed,  saith. J.itUe^pji J^}, ^psjiitq  they  may  be  con- 
'  Btr^ed  1^  •na^"  fiTiilm  {^^i  I  And  lu  meniiona  many  nMthoda  of  mat- 
inf  it  (c) ;  four  o?  wjiich  are  hf  consent,  and  one  by  ctfmpulsittn,  T^e 
I  firsi  is,  where  they  ag^ee  to  divide  the  lands  into  a^al  perta  in  seveialty,^ 
aiuITITat'erch'  shall  nave  sucH  a  determinate  part.  (.  T^e  second  is,  when 
ihey  agree  to  c)ioose  some  frienJ  io  maXe  puVtioB  for  tbeaa,  and  then  the 
eisters  sKall  choose  eac&  of  them  ber  par^  ae^qrdivg  ip  seniority  of  dge '; ) 
QTStherwKe,  as  stiaH  he  a^eed.  The  privilege  of  aeniority  is  in  ibia  case 
personal ;  for  if  the  eld^t  sister  he  dead,  her  issue  shall  not  choose  first, 
but  the  next  sister.  But,  if  an  advowson  descend  in  coparcenary,  and 
the  sisters  cannot  agree  in  the  pnseiitation,  the  eldeet  and  her  issue,  nay 
her  husband,  or  her  asaigna,  shall  preaenl  alone,  befeee  the  younger  (d)  (23) 
And  the  reason  ^ven  ia,  that  lbs  Cumar  privilege,  of  pnoniy  in  choice  up> 
oa  a  division,  arises  from  an  act  of  her  own,  ibe  agreemsut  to  taske  parti- 
tion; and  therefore  ia  meraly  prersooal :  the  latter,  of  presenting  to  the 
living,  arises  from  the  act  of  the  law.  and  is  ailDflxed  not  only  to  her  ppr- 
•on,  but  to  her  estate  also.  (A  durd  method  of  parti tiop  is,  where  the 
Ojdest  divides,  and  then  she  ahaQ  choose  last  |  for  tnH  rule  of  law  is,  eujaa 
ett  dwi>.iB,  utterii'sjsi  eZecf  )(i.j7ThsYourt}|  method  ia,  where  the  ststers  agre4 
tbCMTTots  lo'i  theTr  sliares.j  And  these  aie  the  mellwds  by  consent'  ^X-"* 
bv  cottiptltiion  b,  wiiete  one  or  more  sue  out  a  writ  of  partition  a^nst 
<$e  oiliers  ;  whereupqn  .tha^xliatifr..pt|all.£p.to  iJie  lajitle,  and  make  parti- 
tln^  Vharwir  by  .ih,e  veidtct.Af  I  jury  there  impanneled,  end  aaNign  to 
each  of^he  parceners  her  part  in  severalty  (e). ;  But  thisre  are 
Bome'tlimgs  'which  are  in  their  nature  impartible.  Tbe  manaioa-  [*190] 
houae,  common  of  estovem,  cornnMm  of  piscaty  uaoertain,  or  any 
other  common  without  stint,  shall  sot  be  divided ;  but  the  eldest  sister.  U 
■he  pleasea,  shall  have  them,  sad  mak»  the  others  •  reasonable  ea^efac- 
tion  in  other  parts  of  tbe  inJwtaiiM :  or,  if  tW  cHibm  be,  then  they  shall 
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(X)}  Ctponnn  iM  •cra*«)r  M  Mch  aibar,  Ufm  MaBaqBBM*  of  As  Mat.  n  Hm.  TIIL 

both  b]f  (eofTmeni  and  1^  nl«*M,  IwesuH  tksir  D.  l.Ihu  tti*  oaurtvf  ohseceiy  •uumti  tUs 

srinnto  BmeinUrniU  itjoiiit,  mod  U)  toma  juriidiiuion.    S  Vm.  Jan.  liS.     Crui»B  Rifr 

ssnnl.     Co.  Un.WO.li.    WbarawMM-W-  S  to).  M7.     Bn  pugv  M3.  n.    Parcciitn  ar> 

stbcr.  b«ciuH  th«   rrmhald  b  iainl.    Ibid.  Mnctun  of  iha  loni    p!  il  ElU.  B.  R.  Ful- 

(Od  one  (mn/  n  cnmoi  «■/  ■nAioir  his  Itr.  Ha).  MSa.' 

Motpuiian.  hnl  nol  nleaia,  beoaUM  It*  ftn-        (23)  It  bit  bwn  doubltd  whidieT  Uw  (na 

iMit  aoreral.     Ilnd.  Im  of  lb«  eldeal  >i<iUr  ^all  Nan  the  Aral  MiA 

Saeli  pwtitioM  ara  sow  asaslt;  mid*  bjr  soli  prMenlaHon  alirr 'fmlh.    Hai^.  Co.  LitL 

Mi  SB  panitiniu  bscwHn  joint-teaaot*.     And  toui  of  insli  s  inuiMa  JD  I  Vci.  3tD     Sw 

ai«*ud,iBaiaadanioaM,llt«t  itwaipnitn-  Bon'a  £c.  U".  I  nl.  li. 
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have  Ihe  prbfita  of  the  thing  b^  tu^s.  in  the  Miae  maoner  ti  tlbe;  Uk« 
the  advowsoD  {/). 

Theie  is  yet  another  con«i<lOTatioD  attending  ihe  estate  id  coparcenary 
that  U.flee  of  [he  datipbten  haa  had  aQ^^sWe  ^*ea  with  {lejrjn  fioiUp 
vtarriage  by~Tier  anccBtor  (whicli  we  may  remember  was  a'specie*  irf 
ealates-tail,  freely  given  by  a  relation  for  advancement  of  his  kiniwouiaB 
IB  marriage)  {g),  injhis  case,  if  landa  descend  froni  Oie  tame  ance»lortl> 
her  and. hpr  sisteta  inTee-einiple,  she  or  her  hflini,«|Mil hfljaJtO  shaPB  o| 
them^unless  they  will  agree  to  divide  tlie  lands  so  given  in  franrmarnag» 
iil.,e^ual.  proportion  with  the  fsat  of  the  lu^^  desceiMiing  (Sf,  "  ^is  inod* 
gf  division  wsa  known  in  the  law  of  ibe  I^mbards  (■}";  which  directs  th« 
woman  so  prafened  in  marriage,  and  claiming  her  share  of  the  inherit- 
ance, mittfre  in  tonftaum  ewn  laroribus,  quantum  ]nUtr  imtfrater  ei  dederit, 
fHandB  ambvlmmt  ad  maritum.  Witlf^iu  it  is  denominated  brinpng  tboe* . 
lands  into  holth-pot  {k) :  which  term  I  shall  explain  in  the  Ten'  words  of 
Littleton  {I) :  "  it  seemeth  that  this  word  hotek-pot,  ja  jft^nglish  a  piid- 
tfing;  for  in  apuddijigls  not  commonlv  put  one  tning  slon^bm'one  Vuikg 
with  otlier  things  together."  By  itiiu  housewifely  metaphor  our  anceston 
neant  to  inform  ns  {m),  that  the  landa,  both  thoee  given  in  trankmarriage 
and  those  descending  in  fee-sim^e,  ahonld  be  mixed  and  blended  together, 
and  then  divided  ia  equal  portions  among  ail  the  datigfaters.  But  this 
ma  leA  to  the  choice  of  the  donee  in  frankmarriage  :  and  if  she  did  not 
choose  to  put  her  landa  into  batch-pot,  she  was  presumed  to  be 
[*I91]  BtifficienUy  'provided  for,  and  the  rest  of  the  inheritance  waa 
divided  among  her  other  sisters.  The  law  of  botcfa-pot  look 
ptace  then  only  when  the  other  lands  descending  from  the  ancestor  wer* 
(M-simple ;  for  if  they  descended  in  tail,  the  dmee  in  frank  mi  rriage  was 
entitled  to  her  share,  without  bringing  her  lands  ad  given  into  hotch-pot  (>), 
;  And  Ute  reaaon  is,  because  iMids  descending  in  fee-simple  are  dlatribuied, 
by  the  policy  of  law,  for  the  maimeDsnce  of  all  the  daughters  ;  and  if  on* 
has  a  auSoient  provision  otit  of  the  same  inheritance,  equal  to  the  rest,  it 
ia  )iot  reasonable  that  she  should  have  more  r  b\a  lands,  descending  in 
tail,  are  not  distriboted  by  the  openuion  of  the  law,  but  hy  the  deaignation 
of  the  giver,  ptrfarmam  d»m:  it  maRers  not  therefore  how  unequal  this 
diatribution  may  be.  Alao  no  landa,  but  sach  ss  are  given  in  franlhnar- 
riage,  shall  be  brought  into  hotch-^»t ;  for  no  others  are  looked  upon  in 
l»w  aa  givsn  for  the  advancement  of  die  woman,  or  by  way  of  marrian- 
jwrtion  (o).  And,  therefore,  aa  gifta  in  fraukmaniage  are  fallen  into  div- 
aiae,  1  should  hatdly  have  mentioned  th«  law  of  hotch-pot,  had  not  thia 
mtfaod  of  division  bemi  revived  and  copied  hy  the  statute  for  dislributioa 
<rf  personal  estates,  which  we  shall  beMaAer  eoaaider  at  huge. 
r  The  estate  ia  coparcenary  may  ba  duMlvd,  «illter  by.pMtition;  wlff^ 
'  4iB0nites  the  possesMon ;  by  riianation  of  one  pArceneCgjEJ^jchldiAtQUtlt 
I  4ke  title,  and  may  disunite  the  interest ;  or  by  ue  whqle.a^Juit^escend- 
i  ing  to  and  vesting  in  oafi.aingb  person,  whifJtbriagajt.lp  an  estate  in  a>- 
l  fwal^:.  '       ' 

(IV.  Tenants  in  common  (34)  are  such  ss  hold  hy  aeveral  and  disluM 

^  Ca.litt.l«4,ia(.  (OtWT. 

4^  Sm  PM*  lli-  I")  >J"'  *  ■"• 

^  BnetoTL  1, a. at  UK.tlMWin.  {■)  JM-ttH. 

J!j  M,  >.  tl  (.  li.  <■}  BU.  STL 
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iWpa.  but  by  nnity  of  ftoawariOW ;  bflcame  nop*  UloKBtb.hil  own  »»■ 
Veraly.  and  iherefoTe  t&v^  ocau{^-I^miscuoiuly  (^].  This  ten nneif 
therrttol'eTap'peiiB  iirhfl[q^Uignia.>~iii)ity  of  poaseaaiott  mettW,  but  perhajw 
m  «niire  d^Bunion.vf.  JnlfiEcet.^.iide,.Bijd  iiOfirie.>Foi  if  th«Te  be  t«« 
Wnanis  in  common  or  lands,  one  fnay  h^  hi*  paii  in  f«e-almp(e, 
«h«  other  in  t«il,  or  Tor  life ;  w  that  th«r«  !•  no  'necMsary  rniay  .{*19S] 
•f  inl«r«tt :  OM  may  hold  by  daMont,  the  other  by  parchaae  ; 
pt  the  one  by  purcMwe  fmai  A,  Ae  other  by  parcboM  ffom  B  ;  ao  Am 
dtere  i«  no  nnity  of  titto ;  one'*  eatate  may  bwe  been  Tested  ftfiy  yean, 
ibe  other's  but  yeaterday ;  eo  thero  ia  no  unity  of  time.  Th«  only  unity 
Aen  is,  ia  that  of  poaseaaion :  ami  forthia  LiMlHon  gives  the  true  ivason, 
IWcBuse  no  man  can  certainly  teH  which 'part  is 'his  owA;  otherwise  «tca 
lUs  would  be  sooK  destroyed. 
X  Tenanc;^  in  oommen  may  be  created,  eilher  by  tbe  deametion  of  iho 
'  two  other  estaies,  In  joint-tenancy  anid  coparcenary,  or  by  special  liiniia> 
^rQn\^eed  (35).)  By  the  deetractian  of  the  two  oih^  estates,  I  mean 
-mch  destruction  as  doea  not  B«ver  Ihd  eniiy  of  poeeession,  but  only  the 
TOfi^onfitle  or  interont :  As,  if  one  of  iWc  joint-tenants  in  fee  alienes  his 
MtWrnrmSTife  of  the  aUanes,  ^  alien**  anrf  the  other  joint-tenant  are 
tmanta  in  common  ;  fir  they  hare  aow  several  tiUw,  the  ottior  joiM>tMaM 
hj  the  original  grant,  th^  alienee  by  tlie  new  alienaiion  {q) ;  aiid  they  also 
Mre  several  interests,  the  fbrmer  joinMeUuit  in  fee-stmpte,  Ae  alienee  for 
his  own  life  only.  So,  if  one  joint  tenant  gives  his  put  lo  A  in  tail,  and 
theMher  gives  his  to  B  in  uil.tbe  donees  ue  tetiants  in  oommon,  oa  holdi- 
iogbydiflierenl  titles  and  conveyances  (r).  If  one  of  two  parceners  alienes, 
the  ationee  tai  tbe  remaining  parcener  are  tonante  in  common  (>);  b*> 
osnse  they  hold  by  different  tides,  the  parcener  by  descent,  the  alienee 
by  purchase.  So  likewise,  if  timn  be  a  gnni  to  two  huh,  m  two  nmhM, 
tmd  die  hein  of  their  be^es,  liere  tbe  graMeeaahaU  be  jointhtenams  of  tin 
life-eatate,  but  they  shall  have  severml  inheritances ;  beoanae  they  cannot 
poeaiMy  have  one  heir  of  their  two  bodies,  as  might  have'  been  the  caae 
had  the  limituion  been  lo  a  man  oaj  fMawa,  and  the  heirs  of  their  bodies 
IwgotMn  (t) :  and  in  this,  ai\d  the  like  cases,  their  issue  shall  be  tenants  in 
■ooinaMNi ;  because  they  must  claim  by  different  titlaa,  one  as  heir 
of  Jf  and  the  oikei  aa  heir  of  B  ;  and  those  two  not  titles  by  *pur-  [*1 93] 
chase,  but  descent.  I  In  short,  whenever  en  estate  in  joint-tennncy 
oreoparcenai^Ja  dissolved,  M  that  there  be  no  partition  made,  but  the 
riS^oTpMseMioD  continues,  it  is  turned  into  a.  tenancy  in  common,  y 
/^  ^  tenancy  in  common  may  also  be  created  by  express  limitation  in  a 
^deed  ;  but  lieT<e  car*  must  be  taken  not  to  insert  words  which  imply  a 
joint  estate  \  and  then  if  linda  be  given  to  two  or  more,  and  it  be  not  joint- 
lenaacy,  it  must  be  a  tenancy  in  common.  J  But  the  law  is  ^  in  ila  conr 
atructions  to  favour  joint-tenancy  rather  than  tenancy  in  common  (u)  (?6)  , 
becaitae  the  divisible  eervicea  issuing  from  land  (as  rent,  dec.)  are  not  dir 
Tided,  nor  the  entire  aerrices  (as  fealty)  multiplied,  by  join  I -tenancy,  •• 
ihey  mnM  necessarily  be  upon  a  tenancy  in  common.     Land  given  \t 

M  iw.iai.  (fi  ni^Mt 
ft)  iw.  tn.  ID  fM.  m. 
I?)  Bif-tM. w»«tt.m. 

II.  S. ;  ClwnwiT.  »  T.  « t  «■<  Pisilua  —  («fl)  Or.  in  N«w'-Yoifc.  aAwm^tn  in  th* 

IMMM.    Is  qm»f»  ifiJit  both  mm  |oin.    t  DaiM  8latM,b*ilHonl.(l  HS.  TlUk  &  IT  ' 

tua-L  l)&  b.    la  tn  p«HuhT,  1  BauA  (36)  Bm  aotM  3.  ud  4.  p.  IW 
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two,  I*  be  baU«B  ihe  floe  oHMt^  to  mo,  aid  the  other  rooicty  to  4« 
•ther,  is  .u  estala  in  cmiiibihi  (to) ;  and,  if  one  granta  to  anoiher  hatj  hit 
hnd,  Lbe  gnuitor  nwI  grantee  are  also  tenanlB  in  common  {x) :  because, 
aa  hai  beea  berore  (y)  obaerted,  joint-ienaats  do  not  utke  by  dbtinct  halvea 
or  moieliea  ;  and  by  such  gninw  the  djviaioa  and  severalty  of  the  eslau 
U  K>  plainly  ezneaaed,  that  it  ie  irapossitile  ihey  ahould  tahe  b  joim-inwiul 
in  the  whole  m  the  tananBots.l  Bala^«VM0totwo'penoaa  to  hoU^owt^ 
md  MvtrvlUt,  »  said  to  be  a  joiM-wnaMy  {*)  i  because  that  is  neeeaaaiitj 
im|died  m  the  mnd  "  joiaily,"  die  word  "  aaveraUy"  perhaps  only  -iE^ply- 
iag  the  power  of  partition  :  asd  an  estate  giveq  to  A  and  B,  eqwili/  to  it 
Umiad  beiirflett  uiem,  tbou^  in  ^sfd*  it  hath  been  said  to  be  a  joUA 
tenant^  {a)  (for  it  impliea  no  mose  thitn  the  law  b«a  annexed  to  that  ea 
tate,  via.  divisibility]  (i),  yet  in  vilit  it  is  ceitaialy  a  tenancy  in  con 
■ran  (-e^i  beoauae  ike  dovisor  may  be  presutned  to  have  meant  what  is 
■oat  beneficial  to  both  the  devisees,  ibot^h  his  neaning  ia  iroperfecdj 
nxpiessed.  And  this  Bicetr  in  tbo  wording  .of  grants  midges  it  the  moat 
nanal  as  woU  as  tho  aafeit  way,  when  a  tenancy  in  common 
{*1M]  *is  meant  10  be  cxeated,  to  add.  express  words  of  exdosion  as 
weUBsdMcTipiion,BBdliauttlw  astata  to.  A  ssd  B;ta  hold  m  (•> 
M  cotmnMs,  mtd  net  or^sml-iMMitr. 
^  to  the  mddittti  Wending,  a  tanan^  in  ooiQQKn  :  tenants  in  coomio* 
!Uke  joint-tenants)  «»  oompe8aIi)e"by  the  statutes  of  H*^g  V'lli  ">^ 
William  III., before. nenti«M4(<0i^t>*^PttCtilioAQftheiiJaa4a~i  which 
duy  wero  not  at  common  kw.  They  |»operly  take  by  distinct  moieticni, 
and  have  no  entirety  of  intuvat ;  kai  therefore  there  ie  no'  sHrmoinKip 
between  tenants  in  common  (37).^  Tlieir  other  inojd^ntf  srsjuich  aa  tnero- 
lysrise  fnoiathe  .unity  of  .possesafon ;  and  are  therefore  the  asgiBM  apper- 
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lyarise  fnoiathe  .unity  of  possessfon ;  and  are  therefore  the  asgiBM  apper- 
tam  to  joint-tenuale  iserBJ,y..iipoa  that  account:  such  as  being f^^Flo 
reciprocd  acticms  of  waste,  and  of  account,  by  the  atfttutes  of  WeMiia.  % 
""        "'   '  .-.      T,      ■     ..  ±  iouaiM 
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c.~  2^.  and'4  Ann.  o.  16.  For  by  the  common  taw  no  tenant  io  commm 
was  liable  to  acixrant  with  hia  companion  for  cmbesiling  tho  profits  of  tho 
«atat«  (a) ;  thon^  if  one  actudy  tama  the  other,  oitf  at  poaseasion,  aa 


action  of  ejectment  will  lie  against  hfm  (/)  (Z8].*>  But,  aa  for  otbor  i» 
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cidents  of  joint  linanf,  whiah  arise  from  the  privity  of  title,  or  the 
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(«T)  Bui  ■  UDanoj  in  eommao  wiih  bansflt  lion  hi  (Bfour  of  th«  duwuil,  Auuhn  pn 

efntrrimAipma)  •list without bmnimjoiat-  lumtSion*  va  *|»uHt  adMrM  jKHMCMiaB,  m 

traiDcj,  beciuH  lurriTDrahip  ii  not  iba  aniy  baiween  privies.    2  But.  &  Pul.  M2.     If  a 

ahsIrlPIe^IIica^■jain^tanlru:J.     PerBiyley,  knee   of  Ihd  lemnu  in  conuiua  u*  tbs 

i.  1  H.  je  8. 43S.  whoU  of  th*  rant  la  on*  tttnt  odiice  fion  lb* 

(Se>  Bui  adTsno  poMcuios,  or  thf  aain.  inhrr  lo  pa;  them  Mchm  iBO>eIj,fha  laoaMu 

lernipled  rereipl  ol  ibe  rrnU  md  protili,  do  rommon.  "ha  lave  luch  nalire,  nuw  iljittsis 

duRwnd  btini  rnnda  br  oo-lenint.  or  if  midi.  fbrhinhiira.     Hartmin  t.  Orobr.  5  T.  R.  HI. 

nfu«nl.aiidhia<it{i  <M«Li>nowbeJillob«  A  B«r.  A  AJd.  Ml . 

■Tidence  of  an  actual  onaUr.     And  wlure  nno         An  nclion  of  cjniment  ia  majntaioable  b* 

tenant  in  cammon  haa  bmn  in  tnutufurM  pos.  oneof  Iwoienanutn  comman  wliotuid  atpcnl 

■niion   for  ivinlj  }«an,  in  an   ejectmeni  to  divide  theit  prapertr,  if  after  luch  arm. 

brought  againiE  him  1^  tha  eo-teoant,  lbs  J1117  ment  Ihe  dsrendanl  who  heM  ondnr  bo'li  ■■ 

viH  be  dincled  to  pnmm  an  actual  ouaUr,  occupier,  paj  rent  under  a  distreaa  Io  twh  eo- 

iBd  eonaaqitanlli   to  bd  a  lardiol  for  Ihe  Uinanl  aloaei  aud  it  ia  nn  dafen'x  U  neh 

^riaBJam,  Aa  plainttir*  right  to  iMo*cr  in  aotna,  thai  Ae  deed  of  panition  belveps  the 

•jnmMtaftertwoaqrnaxlwiactakenBwar  Bo^MMntahari  not  haw  aawwad.     3  MfBr* 

H>tlwMataMof]iBilatfaah    0(ntp.S17.    But  ttS.    Bml.  Ac  B.  II.  B.  C.  and  aetift  Bar.  A 
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thd  «n^ret]r  of  interest  (ancTl  u  Joining  oV  btilHg  JofnM  in  atnloM  fjr).  Vi- 
lest in  the  case  where  some  entire  or  JAdiTirible  thing  is  to  be  reeovnr- 
ed)  (A),  these  are  not  applicable  to  tenants  in  common,  whose  iht^restswm 
distinct,  and  whose  titles  are  not  joint  bnt  serenl  (S9). 
/*    Estates  in  common  can^onl^be  diaaolTed  two  wa^  ;  1.  By  uniting  tif 
f  flw'^CT"ahTTnVereat8Tn  one  tenanl^'by  purcfiase  or  olHerwise  ;  whicH 
I  fein^'lbe  wlllirg'Ti?~5iie  seVeraTtJ:"2.  ffy  m'nklni*  partition  between  tli* 
j  MTeral  leSanraTfi'cKmmonVwliich  gires  them  all  reBpeetive  lereralliej^ 
>  for  infeeS  ienanciea  in  common  differ  in  nolBing  ffbm  s6le  estates  biM 
■terely  in  the  blending  and  unity  or  posseBsiini  J  ABdthh  flntshev  our  ia- 
quiiiM  with  respect  to  the  nunre  of  tttatet. 


r 

lei 


CHAPTER  XIII. 
OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

The  fbreming  chapters  having  been  prittclpalljr  employed  in  d^ftnlng 
dte  ntUufe  of  things  real,  in  describing  the  Mnur«(  by  which  they  may  b« 
boldeo,  M&  in  distinguishing  the  aevetd  kinds  of  txtale  or  interest  that 

IT  be  had  therein ;  1  now  come  to  consider,  lastly,  the  tilh  to  things  retl, 

iih  the  manner  of  acquiring  and  losing  it. 

A  t'tie  istliui  defined  by  air  EdwaniCoke  [n)— 7Vtt>Iu<  est  jvs'.a  cauta 
petridtndi  td  quod  noslfam  est:  of,  itliUie  meant  whereby  the  owner  of 
Cuida  tiaih  the  just  possession  of  his  property.  J 

Tbere  are  several  stages  or  degrees  requisite  to  form  a  complete  tfdt  (ft 
hndi  and  tenements.  We  will  consider  them  in  A  pragressive  order. 
^  L.-T^fvJotfest  and  most  imperfect  degree  of  title  consists  in  the  met« 
^ludttd  pottesnon,  or  actual  oci^upation  of  the  estate  ;  without  any  apparenl 
ngbt,  or"any' shadow  or  pretence  of  right,  to  hold  and  continue  such  pos- 
sesion.J,  This  may  happen,  when  one  man  invades  the  possession  of  aito- 
ffiieF)  and  by  force  or  surprise  turns  liim  out  of  the  occupstion  of  his  lands  ; 
Vlil£h  i*  Termed  atfixfcMin,  being  a  deprirdtion  of  that  actual  seisin,  w  oMv 

Enl  freehoUof  t¥e  laa (Is, "which  the  tenant  befoM  enjoyed.     Or  it  nwy 
ppen,  that  after  ihe  death  of  the  ancestor  and  before  the  entry 
of  "llie  heir,  or  after  the  death  of  a  particular  tenant  and  before    ['1961 
diA  entry  t)f  him  in  remainder  'or "re version,  a  stranier  maj'con- 
fiive  to  get  possession  of  the  vacant  land,  and  hold  out  him  that  had  a 
ngfat  to  enter.     In  all  which  cas«i,  and  many  othaia  that  might  be  hero 

SUM.  till.  M)  tut  ML 

Cs.LM.197. 

(U)  Tha  nitt   vhkh  tfctctminm   whmhar  uti«n  ;  bul  thay  rauliiM  unnllr  io  ■  -Sk 

toBuiu    in   camnion  (haaJd    oue  jalnily    or  Mtioa  nnsrt^,  for  ther  bwa  Hnnl  lillM. 

tt-nnlly,  ii  fonnriM  upon  iht  luilun  uf  their  Oon.  Dif.  Abuamul,  E.  la    Co.  Liu.  in. 

failapeM  in  !.«  luitec  or  thing  xliiiib  is  the  But  if  VMe  b*  BWMJWeJ  when  time  m  m 

■.uHorKtiDo.     FarinjurinioHwirwranun  kua  brtheM  ill,  tbs  seliM  by  ana  kloMis 

|*o^tj,  u  Ifaapua  qnara  eUuiuin  rregil,  or  load.    B  Hod.  V.    'Bntun  Wnant  in  tomam 

«  nniirarcfl,  ttt.  ar  ib«  nCDVery  of  hiij  Ifaiai  mbdM  aww  iloa*  ht  taiiiag  ealtia  ihrniaf 

a  wbien  ibvy  ban  a  amiDon  righl,  M  for  feiaani,  boikaaaghtalsBts  nua  nwmuBoa 

•art  iwErrsd  bj  than,  or  nuw  upon  a  iaaw  ubpiliffof  hi*  compciiinn.    S  HaD  BU.  301. 

fa  fm  i  ibej  ibould  all  be  ■  pulr  10  Uw  9ii  Wm.  Jone*  Rep.  3Xt. 
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WggeMed,  ihft  wjqp^fear  bfts.o^  1^.  ^IBco  naked  poMSMum,  which  ihs 
ligblful  owoar  mft^  put  ui  and  te,7>y  a  voiiety  of  legal  lemedies,  as  will 
Htore  fully  af^ar  in  the  thiril  book  of  thece  cacaintsiitarieB.  But  in  ths 
laeaii  cima,  till  aoine  act  be  done  by  the  *ig_^ifi'l  uwuei  to_devest  this  pos- 
aMaioi)juidJhH«rt  hi*  title,  auch  actual  po^^^iou  ia, ^ri^^acie^^iisjtct 
^  f  J*!S^4l^^  in  th^.poiaetKU  i  ant^  it  may,  by  tenglk  ofUme^AoA  negU- 
tence  of  him  who  halh  the  right,  by  degrees  ripen  into  a  perfect  and 
udefeasiblf)  title  (t).  And,  at  all  ^venta,  without  auch  acttial  posBoaaioa 
w>  title  can  be  completely  good. 
/  II.  The  ne^t  gfj^la  a  good  and  Mifect  title  u  the  right  of  ^is^fgm, 
{  which  may  reside  in  one  man,  while'we  actual  poasesaion  is  Qo~t  uklllInsel^ 
bui  in  another^  For  if  a  man  be  disseised,  or  ottierwiae  Vepi  out  oTp^ 
•easion,  by  any  of  the  means  before  mentioned,  thoagh  the  actual  posses- 
■ion  be  lost,  yet  he  has  still  remaining  ilk  him  the  ri^ht  of  poaaeaajon  d  and 
may  exeil  ^  whenever  he  thinks  proper,  by  entermg  upon  the  disseisor, 
and  turning  him  out  of  that  occupancy  which  he  has  ao  illegally  gained. 
/But  this  rigfalofpossession.iaAf  two  sorts:  lana^arrn^righjof^possea^]!^ 
'  which  may  be  defeated  by  proving  a  better ;  and  an  actual  nghl  of  poa- 
sessioji,  which  will  sland  the  test  a^nil  ^11  orawnents.  'f^oaJT^e^dia- 
seisor,  pr  other  wrongdoer,  dies  possessed  of  the  land  whereof  ne  so  becanM 
aeiaed  by  hia  own  unlawful  act,  and  the  same  descends  to  his  hairrwiw 
by  the  connnan  law  Ui«  heir  haih  obtaiaed  an  apparent  righCtnougE'ili^ 
aeltial  right  of  jKWiMaion  je^idoR  in  Jjje  jjereffo  disqeised ; _ igJit  shall  apf 
be  lawful  for  the  person  ^ifseised  to  devest  this  apparent  rigat  by  mei« 
entry  or  Cthax  act  of  his  own,  but  only  by  Jii),actij;ijn..ai^Jg^li;.(6)^  fgiUJntil 
the  contrary,  be  proved  by  legal  demonsirafipn,  the  law  ^ill 
(*lfi7]  radiQEfimfj^ns  the  right  to  'reside  in  the  heir,  whose  anceatar 
died  aeiaed,  than  in  one  who  has  no  auch  presumptive  evidence  Uf 
jsge.jp  his  own  behalf.     Which  doctrine  in  some  meaaure  arose  from  thi* 

arincifdtM  of  the  ftwdal  Law,  which,  after  feuds  became  hereditary,  much  ' 
ivoured  the  ri^t  of  deacenl ;  in  order  ^lat  there  might  be  a  peraon  alway> 
VfWH  the  apot  to  perform  the  feodal  dutiea  and  services  («) ;  ai|d  therefor« 
when  a  feudatory  died  in  battle,  or  otherwise,  it  presumed  always  ihat  hia 
diildren  were  entitled  to  the  feud,  till  the  right  was  otherwise  determined 
Iff  hts  fellow- soldiers  and  fellow-tenanls,  the  peers  of  the  feodal  court.  But 
if  he,  who  has  the  actual  right  of  possession,  puts  in  hia  claim,  and  briiUB 
lua  action  within  a  reaaonable  time,  and  can  prove  by  what  nnlaw&l 

HI  Litt.  4  iw. I M  emt.  TW  IS.  __^___ 

(1)  Id  |«o*nl  ■  per*an  in  tmal pttmtie*  niti  «eB  if  >  atmigar,  who  hn  no  gBknrof 
•f  rnl  pm^nr  nuBiit  b*  auMBd  nnbM  lb*  lillc.  ihoukl  aiicl  m  p«noa  who  hu  basa  ia 
p«»  oluainf  c*o  tMabliili  aoiM  waH-foand-  pou«»it>o  ahon  of  iwentvjrHra.buI  wbo  kaa 
•d  title.  Tot  it  is  ■  gtnanl  rsla,  goraniaf  in  ddI  >  Mrict  lefnX  title.  S  T.  R.  1t!>.  1  E*M, 
'■H  kctioDi  of  ejectmanl  (lbs  pnpir  pmoiad.    BM:    2  Euu  MB.     13  Vm.  J.  110;  ba  a*. 

.__  . i__  _f  ._  .  ....     gonji^  uf  AlluY  T.  Rifiugton.  3  Ssuiid.  II L 

...— „_ -.     ■.  and  6  Tiuni.  MS.n.  a.  prioroieuputey  ■•« 

■r  Doune  ha  unnoi  in  aul&aint  litla  if  aInU  a  wtongdoar  i*  but  it  ■•  - 
fnmu  vnaia  iwciun  umb  ib«  inauSMeiKT  olarmdin  a  BUa  t»lb*  Sr*t  oaM,  ibal  lU*  >■ 
■C  tba  daiaadaai^,  a  T.  B.  110.  n.  1.  I  Eaat,  agntivy  to tba  |cMia]  u«a.aoil  iiiamnotod 
Ma  llEaM,4S8.  3H.&8.SIS;  forpoa-  that  ihera  i*  a  miiuJw  in  tenu.  AiaJIcnataa 
•anioa  fina  Iba  daJandaat  a  right  M>«>rt  psntui  *bo  i>  lai  inio  poaaoaion  I7  a  liadloa^ 
wntj  peraoa  wbo  nauut  tbav  a  wBciaM  OannM  aJ^r  tka  enpiratloD  of  the  lanaBejipva 
IMa,  aiid  tb*  paiw  wbo  iranld  ahanga  iba  iha  plaintiff  M  proie  hia  title  in  an  anUoa  al 
■■anai—  BOM  iWafan  feat  aaUbliab  ■  atecHwDt,  or  ditputa  Ihe  ubk.  8  Bb.  R 
Umi(iti*i  Cid.  iUd.  4  Burr.  MSI.  3  T.  R.  VUO.  TT.a.ta8.  liLdiS.UT. 
«34.    7  T.  R.  4T.)  Md  diii  rala  it  ii  aaid  pn- 

*  8ea,InaeoDidaBoa  wllhbiipanorthaoole,  S  Johni.  R.S1:  4id.9Wr  IOU.)la. 


tba  plaiotiff  Diiiat  reeonr  on  Itaa  aUaagth  of 
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mnraa  the  ancestor  became  seiMd,  he.witlUMnby  walflnca  of  law  recnvw 
that  poaaession,  to  which  he  hath  auch  actual  right.  (  Yst,  if  he  omila  t* 
t«ing  thia'hia  poasesaorj'  action  within  a  competent  time,  hia  adverauf 
aia3r  in^wrceplibty  gain  &n  actual  right  of  poaaesaion,  in  conaeqoence  at 
the  odier'a  negligence.^  And  by  thia,  and  certain  othei  ineana,  the  party 
kept  out  of  ponaeasion  may  have  nothing  laft  in  him,  but  what  we  ar» 
nut  to  apeak.  <^;  via. 

'  III.  .The  mere  right  ef  j>roperUi  (2),  tbejH*  prajnttaiit,  without  eilhar 
tnaaession  0r_e2cu.ths.Ught  of  poaseasion.  This  ia  frequently  epoken  of 
lu  our  Eoolis  under  the  name  of  the  insre  right,  jua  tnenim ;  and  the  eatat* 
of  the  owtier  ia  iii_such  caaea  said  to, be, toiailly.Se vested,, and ^u(  to  a  Tigfit[i). 
A  penoii  in  this  siiuau'on  may  have  the  uue  ulliiaate  property  of  the  land* 
in  himself:  but  by  the  intervention  of  certun  circumalances,  either  by  hia 
own  negligence,  the  solemn  act  of  hia  ancestor,  or  the  det«nninatioa  of  • 
court  of  justice,  the  presumptive  evidence  of  that  right  ia  atroegly  in  favoor 
<d' Lis  antagonist ;  who  has  thereby  obtained  the  sbeolutB  right  of  poa> 
Bsaaioa.)  As,  in  the  first  place,  if  a  person  diaaeiMil,  or  tunwd  out  of  poa- 
■gwytmattitf  estate,  neglecta  to  pursue  hia  leomdyi.ttiliun  the  tinw  Uoiited 
b£:btl^  '■  by^chis  meana  the  disaeisor  or  hia  heys  gain  the  actual 
njlhlofposjession :  'for  the  law  presumes  that  either  he  had  a  ['198} 
rood  rigET'^gtTtaTly,  in  virtue  of  which  he  entered  on  the  landa 
m  qneslion,  or  that  since  auch  hia  eniry  he  has  procured  a.  sufficient  title ; 
u)d,  thereforo,  aAer  ao  long  an  acquiescence,  the  law  will  not  suffer  bim 
possession  to  be  disluTbed  without  inquiring  into  the  absolute  right  of  pro- 
pel^. Yet,  still,  if  the  person  disseised  or  hia  heir  hath  the  (rue  right  of 
property  remaining  in  himself,  his  estate  is  indned  said  to  be  turned  into 
a  mere  right ;  but,  by  proving  auch  his  better  right,  he  may  at  length 
recover  the  lands.  Again,  if  a  tenant  in  tail  discontinues  hia  estate-tail, 
by  alienating  ^e  lands  to  a  stranger  in  fee,  and  diea ;  here  the  issue  in 
hil  hath  no  right  of  poanssion,  independent  of  Hm  right  of  primly :  for 
the  law  preaumea  prima  faeit  that  the  ancestor  would  not  disinherit,  or 
ittempt  to  disinhent,  his  heirs,  unless  he  had  power  ao  to  do ;  and  there- 
fore,  as  the  ancestor  had  in  himself  the  right  of  possession,  and  has  trans- 
ferred the  aame  to  a  stranger,  the  law  will  not  permit  that  possession  now 
to  be  disturbed,  unless  by  shewing  the  absolute  right  of  propurt}-  to  reside 
in  another  person.  The  heir  therefore  in  this  case  has  only  a  mere  right, 
■nd  must  be  strictly  held  to  the  pnmf  of  it,  in  order  lo  recover  the  lands. 
Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment  ia  given  fot  either 
pai^  in  any  posaetsory  action  (3)  (that  is,  such  wherein  the  right  of  poa- 
aession  only,  and  not  that  of  ptoperty,  is  contested),  and  the  other  party 
hath  indeed  In  himself  the  right  of  property,  this  is  now  turned  to  a  mert 
right ;  and  upon  proof  thereof  in  a  aubsequent  action  denominated  a  writ 
of  right,"he  shall  recover  his  seisin  of  the  lands 

/  Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands,  he  thereby 
/guns  a  mere  naked  possei/rion,  and  I  still  retain  the  right  of  potaession,  and 
ir^Aj  ofpropeTty.     If  the  disseisor  dies,  and  the  lands  descend  to  his  sor^ 

^ If)  Cn":  LIU  sa. 

(3)  Bjr  SR.  S.  e»3,  tha  um?  timr  ia  ip.  inaM)  ia  allnwad  forhoth  rifWa.  Sotbattt 
pomcd  aa  II  bur  M  llw  right  of  piMwww  and  ri^hi  of  pmperi^.  aa  iluIinjiuialMd  Ciuai  tW 
ts  ibe  lighl  of  praptrtv  io  landa,  rn.  M  raan.     righi  nf  pc —  ■-  '"' ' 
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>  Ae  »on  ^ir  s  U  apparMtt  rigM  o<  poaatmon ;  but  I  still  Tebia  ib«  mehial 
Aghlhwb  oC  pottetaioH  mtiA  property.     If  I  ucqnleace  for  ibirty  yeitrO*)*^ 

out  brining  any  Kctton  lo  ttcarii  possesikm  of  the  landB,  tke  WM 
[*199]    gnJDS  the  aetval  right  ofpMsessum,  and  I  Main  'nothing  tM  rtM 

(Mn  fvAt  of  pnpertif.  And  eten  thia  right  of  poperty  «ritl  fail, 
«r  at  least  it  win  be  Wlthmit  a  remedy,  nnleM  I  paraM  it  wtihin  the  apcc* 
of  sixty  ytAn^[i).**  So  also  if  the  fadier  be  tenanl  in  tail,  and  alienea  A* 
«state-teil  to  a  atranger  in  fee,  the  dienee  ttwreby  gains  the  right  of  pt*- 
nttion,  and  the  son  hath  only  ibo  Nwrs  right  or  ngid  tf  property.  And 
Iwnce  it  will  foUoir,  that  one  man  may  hare  the  potaestitm,  another  di* 
rimltt  ^  potieaiitm,  tnd  a  third  the  right  of  propariy.  For  if  a  tenant  ia 
tall  infeofT*  A  In  fB»«iMpte,  and  dies,  and  a  disseises  A  ;  nnw  B  vrili  faavo 
die  posMtiion,  A  the  right  ofpoanafion,  and  the  issue  in  tail  the  ntht  of 

Stperty ;  A  n»y  recofer  the  pOMeasion  against  B ;  and  afterwarda  ibv 
me  in  tail  nay  eriot  A|  and  antte  in  bitnself  the  poMession,  the  right  tA 
(KMseurion,  and  also  the  riglK  of  prapeity.  In  iiiiieb  union  consists, 
r  IV,  A  complete  title  u  luida,  tenements,  and  hereditanjeiiti.  -EotAS  .1* 
an  ancient  maxim  oT  the  law  (s),  thai  no  tide  is  complecely  jnood,  unless 
the  ri|[ht  of  posssssion  be  jrHned  with  the  right  of  property ;  which  ri^A 
in  then  denominated  a  douMe  right,7<c  dupiieatwn,  or  drml  droit  {f).~  ~An3 
when  lo  this  double  right  the  actual  possession  is  also  uaJted,  there  is, 
aecnrding.io  the  expression  of  Fleta  1^),  juris  tt  Muinof  tenjunetio,  tbni, 
md  then  only,  ia  iIm  title  eoDifJelely  legal.  ■  --■        • 


CHAPTER  XIV. 
OP  TITLE  BT  DESCENT  (I)." 

Thb  sereral  gradatioru  and  stages,  requisite  to  fonn  a  compete  UtU  lo 
lands,  tenements,  and  hereditamenia,  having  been  briefly  stated  in  ihe  pre- 
ceding chapter,  we  are  next  to  consider  the  several  manners,  in  which  this 
complete  title  [and  therein  principally  the  right  of  property)  may  be  reel* 
procally  lost  and  acquired  :  whereby  the  dominion  of  things  real  is  either 
continued  or  iransfcrred  from  one  man  to  another.  And  here  we  musl  £rst 
of  all  observe,  that  (as  gain  and  loss  are  terms  of  relation,  and  of  a  recijno- 
cal  nature)  by  whatever  method  one  man  eaina  an  estate,  by  thai  same  me- 
ihod  or  ita  correlative  some  other  man  has  lost  it.  As  where  the  heir 
acquires  by  descent,  the  ancestor  has  first  lost  or  abandoned  his  estate  1^ 
his  death  :  where  the  lord  gains  land  by  escheat,  the  eatate  of  the  lonanl 
is  first  of  all  lost  by  the  natural  or  legal  extinction  of  all  hia  hereditaiy 
blood :  where  a  man  gains  an  interest  by  occupancy,  the  former  ovnsr 
has  previously  relinquished  his  right  of  possession :  where  one  man  claims 
by  prescription  or  iromemorial  usage,  utother  man  haa  either  parted  «idi 

if)  Co.  UtL  MS.    Bmet.  I.  *,  Ir.  >,  t  S. 

<<)  or  •NKine  iha  ainwr  i*  bar*  auppoud  Bu.  Ah.  DbkwiI  ;  Croisa  Die.  titlfl  nil.  > 

bMU  twnwlHaajidiuhilitT.  *al.  ITS  id  4SS.  M.  B  ml.  inoci,  DcmwbU; 

m  8w  ia  nsttBL  WiUim  m  DmcmI  ;  Wood.  Tin.  Laet.a  Tol.«0tB9BS.  i  Ean» 

B-Chiirraa  Uew»nui  Oon.  Dif-DHBanU;  DuoaoU. 
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aw  light  by  111  aaCiVRt  and  now  iorgoam  gnxA,  at  faM  forfsited  ii  by  dw 
tDpinenen  or  neglect  ol  'himaelf  ud  hia  uioentan  for  age*  :  and  eo,  ijl 
MM  of  forfeiuira,  the  tesaiit  by  hw  awn  fliisbehaviour  oi  nagleci  b|s  n» 
Munced  bis  intereU  in  Ike  etUM  ;  whorenpon  it  davolrM  to  thai  pM»M 
wktt  bf  law  nay  take  adnHiUge  af  taeh  default :  and,  in  ali«- 
MiUKi  by  comaMHi  aaauniic«a,  *tbe  tw«  oomidviationa  of  tow  and  (*201] 
anniuition  are  aoiiilerwoven,  aad  w>  •OMtantl^  contanqtiated  to- 
g«lher,  that  we  nevef  b«u  of  a  oonreyulofl,  wilhout  at  unce  receiving  tha 
idea*  aa  wall  of  the  pvntor  aa  tha  grantee. 

The  melhods  therefors  of  acquiring  on  the  cue  hand,  and  of  losing  o* 
the  sttier,  a  title  to  eatates  in  things  real,  are  raduecd  by  our  law  to  two: 
ietcenl,  where  the  title  ia  vetted  in  a  nMfl  by  tha  Hingle  operation  ai  law  ; 
and  purcioM,  where  the  tiila  ia  veatod  in  turn  by  hia  own  act  or  agree- 
BeDt(a)(2),(3).B* 

Descent,  or  hereditary  ancceasion,  Is  the  title  whereby  a  man  on  the 
death  of  hia  anceator  acquirea  Ue  ostatA  by  ri^  of  reprwanlaiion,  as  hi* 
heir  at  law.     An  heir  therefore  is  he  optHi  wham  the  law  easts  the  estate 


(8)  PurebtM  in  Uw  ia  uad  in  conlndu-  Shalley'i  cue).     1  Coks,  01     1  PrcMcn.Saa, 

llonioa  la  dMCcnl,  and  L(  tinjr  otbei  moieot  3.  Where  nnanccalnrdoiws  hii  esuiekihi* 

■Sqnirinf  raal  pmpenj,  I'n.  by  ■  mun'a awn  kvirnt  l«w(tha  hnrthcnUkingbj  hnprifeta- 

Ml  snd  agreamaot,  bj  daTiaa,and  In  erarj  bk  tilla,  tii.  tij  dcBceBL),     gtuiid.  8.  naw  C 

■pooiM   of  tilt,    ar  (nm ;  and  aa  tha  land  i.   Wham  an  ancFatar  bj  daed,  or  hii  wilL 

takn  by  porehaia  hu  rtrj  dilTtnnt  inbariia-  limiia  a  farticalar  aatala  In  a  aininger,  iM' 

kls  qaaJitiaa  from  land  taksii  by  daNaat,  tbi  eiunr  tiniM  orti  ih*  ramaitidH  (ar  man  pm- 

firiiDctioa  ia  impoiuiat.    Sm  pool,  paja  Ml,  parlj   (paakioe  th*  nranina)  to  hia  npht 

%0.  nein-  or  leavsi  tha  aame  Dndiipoied  of.     Sf 

TIh  rrinei^l  dininc&m  betmni  llteaa  H.  Chit.  Di!«i.  6— 10.     SnrunhnaatowheB 

■odx  it  •cuuiriaii  cgtataa  >ra  tlwaa ;  1.  lluit  «i  haii  UkM  b«  dmoMI  ot  puicbaaa,  Mt 

I 1_.   .1..  _ ; :.L-,  241,  ,nd  Iha  notaa. 

(3)  Mr.  Hitg^Ta  (in  hii  ^  nol«  to  Co.     . 

^ , , Lilt.  lBb)abarvaa;  tbat  inaiead  oTdinriliat. 

is  limitad,  aa  a  faud  of  indaGoha  aniiquiii.  iog  all  lb*  a*ven1  titlaa  Ui  Uod  uadei  Iba 

9.  That  an  eawta  acquired  b- ■■ ■"  "— ■"-  -■' •■ —  --  ■" — —'   <<   ~--i'i  >- 

■01,  niM  a  lit)*  bjr  daaeeat,  ri. 

aaawenUa  far  lb*  aou  of  Ua  ■ _ 

Dig.  litla  <».  a.  «.     H.  Cbit.  Dmo.  4.     Can.  neat  of  ihs  partr  ia  eueniial,  or  by  aun  Ml 

Dw.  Dcieant,  A.  B.  Bao.  Ab.  Ceacani,  E.  a/bv;  and  undeiihe  Istirr.  to  cannider  lint, 

n  la  a  nil*.  IbU  vfaara  th*  b«ir  lake*  any  itaetnu  and  Ihu    eicheat   and   aiirh  dhei 

lUn(  which  miglu  hii'a  leated  in  the  anOM-  liliaa.  nsl  la  ~ 

tor,  tbc  hair  ahHlI  ba  in  bv  dBU.-eiit,  L  Co.  08.  by  deapant, 
a,  Baare,  110.  H.  Chit.  Dcae.  SI  ;  but  where         Bo,  we  \f 

aperaon  lakea  an  ntale  which  neTor  roaisd  that  if  an  i 

•rsttached.ariniKht  han  leMod  oiauaclwd,  hold  theiB; 

in  the  anceiior.  be  iibilt  lake  br  purchaM  :  ta  though  in  ■ 

ifsKHi  bur*  an  utio  sod  lake*  a  aoatayuie*  nailhar  by 


Hauled  bjr  ■  alrangerto  the  right  hsi 

who  ha*  noBxtate  in  ibs  preuiiiei,  (for  the  re- 
■•indar  Blight  olherwiae  I 

Sfaaltay'a  ea«e,  I  Co.  IOt.)~iVi^Viirbe 
We   Of  piirehiiae,   id.  4.     The  iBalani 

Sraona  takinn  hy  ducni  may  be  claa* 
r  the  fbjloiiing  heitdi :  1.    Where  an  . . 
denili'ea  ia  a  rciuiii  oourea  af  dearenl  fr 
btbirloiinn.or  rrom  any  ottt 
brir  al  law.     2.  Where  tha  i 
atft   or  aonrayaBoe  talui  a 
1|Dld.nIid  in  the  aanie  eoni. 

Ua  hei»  in  reaoriDiall(ibe  eitatsR  bammiHg 

hetli  anit*<!  in  Iha  BBOcatot  under  the  rule  in 

Voi_    [.  M»)  fl"  tisv.  B.  (SB)  11 


sing  by  deioerx. 

W.  J« 

likaltUM 

accrue  by  mere 

actufli 

oke<l  1 

Inotit-Sb) 

i   the  King   ia   e 

lands. 

-nlitkd 

to   dmni 

luch  c;.ae  Ihe  K     _  . 

ini  uIh 

'■i.lf.? 
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l.nti«),  »r  I, 
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b)   U>rd  Coke  • 
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ilurrhaM 

a  com^ih  10  l.n< 

lahyo 
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itB«'  inrnt- 

jiliooa,  and  auch 

,  like  » 

laie*  gain- 

-and  it  i* 

sjS^F 

is'b)  Urf   '&Dk* 

r    instance,   of 

lille.. 

which,  in 

if  «e   admit   Mi 

r.   Har^ 

rave'a  *i 

»n  be  refemd  n 

either  u 

,  purehaM 

xllenai 

loyhyoo*. 
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■ioi  rude  hy  Bin 
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iinir.ediaiely  on  tb&^Mi^  of  tbe  aocestoi  (4) :  and  u  MUte,  oo  ducflsda| 
to  the  heir,  U  in  law  called  the  inheritance.  ; 

The  doctrine  of  deacenta,  or  law  of  inhentancea  in  fee-aimph,  is  a  potol 
of  toe  hij[huat  impiKtance  ;  and  ia  indeed  the  principal  object  of  the  Uwa 
of  real  propeny  in  England.  All  the  nilea  relating  to  purchaaea,  whero> 
by  the  legal  couiae  of  deacenta  LB  broken  and  altered,  perpetually  refer  u>  this 
aetiled  law  of  inheritance,  aa  a  datum  or  fint  principle  tmiveraally  knowm, 
and  upon  which  their  aubaequent  limitations  are  to  work.  Thua  a  gift  ia 
tail,  Of  to  a  man  and  the  heira  of  hia  body,  la  a  limitation  that  cannot  be 
periectly  understood  witbout  a  previous  knowl»d|^  of  the  law  of  deacenta 
iQ  fee-simple.  One  may  well  perceive  that  this  is  an  eatat*  confined  in  iu 
descent  to  such  heirs  otily  of  the  donee,  as  ha*e  sprung  or  shallspring 
from  his  body  ;  but  who  those  heirs  are,  whether  all  ms  children  both 
male  and  female,  or  the  male  only,  and  (among  the  males)  whether  lbs 
oldest,  youngeat,  or  other  aon  alone,  oi  all  the  aooa  (ogether,  aball  be  his 
•  heira ;  thia  ia  a  point  that  wo  must  reault  back  to  the  standing  law  of 
deacenta  in  fee-aiinple  to  be  infonnod  of. 
[*202]  *ln  order  therefore  to  treat  a  matter  of  thia  unlTersal  coaso- 
quence  the  more  cleaiiy,  I  shall  endeavour  to  lay  aaide  auch  mat- 
ters aa  will  only  tend  to  breed  embarrassment  and  confusion  in  our  inqui- 
ries, and  shall  confine  myself  entirely  to  this  one  object.  I  shall  therefor^ 
decline  considering  at  present  who  are,  sad  who  ai«  not,  capable  of  be* 
iiig  heira  j  reserving  that  for  the  chapter  of  etekeott.  1  ahalt  also  pass 
over  the  frequent  diviaion  of  deacenta  into  those  by  cattom,  xlatute,  and  coa*- 
MMN  iaa  :  for  deacenta  by  partieular  cutlotn,  aa  to  all  the  aons  in  gavelkind, 
and  to  the  youngest  in  borough-engUsh,  haye  already  been  oflen(6)  hinted 
at,  and  may  also  be  incidentally  touched  upon  again  ;  but  will  not  make 
a  aeparate  consideration  by  themaelrea,  in  a  system  so  general  as  the  [»«> 
sent :  and  deacenta  by  statute,  or  fees-tail  performam  doni,  in  pursuance  at 
the  statute  *of  Wealminater  the  aecond,  have  alao  been  already  (e)  co- 
piously handled  ;  and  it  has  been  seen  that  the  descent  in  tali  is  realrsined 
and  regulated  according  to  the  worda  of  the  original  donation,  and  doe* 
not  entirely  pursue  th*  ammoa  Ian  doetrau  of  wMeritaitef ;  which,  aod 
which  only,  it  will  now  be  our  buaineaa  to  explain. 

And,  aa  tbia  depends  not  a  little  on  the  nature  of  kindred,  and  the  ae- 
reral  degreea  of  consanguinity,  it  will  be  previously  neceasaiy  to  state,  u 
briefly  aa  posaible,  the  true  notion  of  thia  kindred  or  alliance  in  blood  (d). 
'  (^  Conaanguinity,  or  kindred,  is  defined  by  the  wrilera  on  theae  aubjecta  M 
be  "  vinauum  personanttn  ah  eodem  stipi't  ieseendtntium  .■"  the  coonenmo 
or  relation  of  persona  deacended  from  the  same  slock  or  comrrMo  ancMlor, 

tThis  consanguinity  ia  either  lineal,  or  collateral.! 
[*203}  /  ''Linea.1  consanguinity  is  tha.  which  subsists  bet  we  en  persona, 
(of  whom  one  ia  descended  in  a  airect  line  from  the'ctSer,  'as  1»- 
<M  Sm  Book  I.  pM.  74,  r, 

(e)  Shm.  11 
(A  For  (fnlM 


Jl)  Vat  tboofli  tbo  Usdi  an  cut  on  Us  More  lighl  to  oalar,  bat  the  ■clual  ennj  thaa 

rbf  the  low  ilulf,  Ih*  kcir  has  aot  sbiiiiiK  siakM  m  sBt  eoaploui  ownar :  (o  u  lo  maa. 

4immim,  or  TuU  asd  inaaplaia  <iwDonfei)>>  till  mit  tba  inborinM*  to  bn  swn  hoiia ;  wm^vil 

ba   baa  mwle  an    actual  Darporal  aatij  ioM  mi  Mvna  Jmc^  tdfilim;  «!»(  a  auficiaa 

Iho  landa :  for  if  he  diea  belora  mttjp  mada,  aury  and  aaiaja  bm  what  Dot.     Coib.  O'^ 

lia  Iwir  ahall  nol  ba  aniiUad  to  uko  tha  pot-  Deuaal,  C.  B,  S,  lOi  sad  aa*  poM,  p.  1  K 

BonioB,  bill  the  heir  o(  llie  penon  whs  wa>  S09.  837,  S. 
laM  aiMeallj  aaiaad.     It  ia  Dot  therehira  onlj  a 
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twMn  John  Sill«B  (th«  pnpaiitut  in  the  IftbU  of  cons*ii|uiiiity)  wad  his  fa 
Ihsr,  grandfulieT,  greu- grandfather,  and  »o  upwarda  in  the  dir«^;t  aacend 
iag  line ;  or  between  John  Stilea  and  his  aon,  grandaon,  great-grandaoi^ 
Uid  BO  downwards  in  the  direct  descending  Une,>  Every  geneittioa,  ia 
tliia  lineal  direct  conaanguinilj,  conatiiutea  a  different  degree,  rackonini  * 
oilher  upwarda  nr  downwarda :  the  father  of  John  Stiles  is  related  to  him 
in  the  first  degree,  and  ao  likewise  is  his  son ;  his  grandsire  and  grandson 
ia  the  aecund  ;  his  great-grwidsire  and  great-grwidson  in  the  third.  Thu 
is  the  only  natural  way  of  reckoning  the  degrees  in  the  direct  line,  and 
therefore  univeiaally  <d)taina,  aa  well  in  ths  cifij  («),  and  canon  [f),  aa  is 
the  common  law  (r). 

The  doctrine  oT'Uneal  consanguinity  ia  sufficiently  plain  and  obvious ; 
bat  it  ia  at  the  first  view  astoniahiog  to  consider  the  number  of  lineal  ao- 
aestora  i^hich  eveiy  man  has,  within  no  very  great  number  of  degrees  j 
and  so  many  diflerent  bloods  (h)  is  a  man  said  to  contain  in  his  veins,  aa 
he  hath  lineal  anceslora.  Of  these  he  hath  two  in  the  first  aecending  de- 
gree, hia  own  parents ;  he  bath  four  in  the  aecondr  the  parents  of  his  fa? 
wer  and  the  parenta  of  hia  mother ;  he  hath  eight  in  the  third,  the  par 
»nu  of  hia  two  grandfathers  and  two  grandmothera ;  and  by  the  aame 
rule  of  pntgTBsaion,  he  hath  an  hundred  and  twenty-eight  in  the  seventh ; 
a  thousand  and  twenty-four  in  the  tenth :  and  st  ide  twentieth  decree,  or 
the  distance  of  twen^  generatioot,  every  man  bath  above  a  millioa  of 
ancestors,  aa  common  ariihoietic  will  demonatrale  (i).  This  lineal  coi^ 
aanguiiiity,  we  may  observe,  falls  strictly  within  the  definition  of 
Mneu/um  *pirtoHantai  ab  ttdtm  ttipite  dtsctndtntium ;  since  lineal  [*204] 
relations  are  auch  as  deacnnd  one  from  the  other,  .aod  both  of 
course  from  the  aame  common  ancestor. 
(*:  wf.  K.  10.  ». 

(/)  tJ^M.  LM.  14. 

&)  Cs.Lm.tt. 

(S|  Ihii.  n 

in  Till  win  MMB  ninlil 
—  riinlr-T'  wttta  tte  fucn 
fftmiit  BnaAtn :  biu  U  pilpibljcndtnt 


MBmtuT*<rM(lai(iHl>bTiqn.J«UMnuiibB    

•(■■leMtonUUrthUBunUtiirMirH*.  Titiu  of  umicn  u  W  de^rwi  wnikl  M  Ihs  nuw«  4 

ytOtmmniMatviianm1lfau**tn**)itaiM  inwna.  or upwuili of  i uillnn  milUuni.' 

HI  lirMit  la  imnbHs,  but  la  •MndsdfrenNoitaandliiivireikiM.niirlilclilii 

niripniilio»i,»«l»«»lil»nlf .---.-..-- 

ndl  UrlnaUona  lima  Uiui  an  bh  i^aclion  lh»  incradllila  Inciwanit  Kill- 


u,g„7ccT:C00gic 


164  THE  RIGHTS 

C^IUWrtil  kindrfld  aaswen  (o  ttM  BBnm  deacritAion :  coTJalanJ  relatiow 

ftgrc«iag  witK  tha  Ttfieal  in  this,  thit  ihey  descend  from  ttie  aame  «tock  or 

uiceator,   but  (QQering  ia  diis,  that  thej  Jo  jitildeacenroiie"  ftom,  ih» 

I  Mhor.  t  Collateral  kinsmen  are  auch  then  oa  lineally  sprin^rroro  one  and 

%  t^*Banie  ancflator,  who  ia  the  ttirfs,  or  root,  the  sttpet,  trunk,  or  comnofc 

avck,  from  wherce  thea^  iel»ti99.a  we,  branchtdjuSt     Xs  i^  Jofca 

[*305]    Stilea  bath  two  aona,  who  hare  *each  a  numeroua  isaiw  ;   botb 

theaa  iaauea  are  lineally  deacended  from  John  Stilus  t>  their  coin- 

mon  ancestor ;  and  they  are  collateral  kinameti  to  each  other,  beeauso  thejr 

•r*  all  deacended  rrocn  thia  comnxn  UceaiDri  u>d  all  bare  a  panion  or  m 

blood  in  Uieir  veina,  which  denominataa  them  eomangaoieot.) 

We  Diuat  be  caierid  to  renwrnber,  that  the  vei;  beio{  of  collateral  con- 
Mnguinity  conaisla  in  (his  deacent  from  one  and  the  same  &pm;non  aJQce»- 
tor.  Thus  Titt'iM  and  hia  brother  are  related;  why  ?  feeauae  both  «o 
derived  From  one  father ;  Tiliat  and  hia  flrst  cousin  are  lelaiad  ;  wby  t 
beciLuse  both  des<:end  from  the  aame  grandfather ;  and  his  aecottd  cousin's 
claim  to  consanguinity  ia  thia,  that  they  are  both  derived  from  one  and  ihn 
same  great-grandfather.  In  ahort,  aa  many  anceatora  as  n  man  hu,  to 
many  common  atocks  he  haa,  from  which  collueral  kinsmen  may  be 
derived.  And  as  we  are  taught  by  holy  writ,  that  there  ia  oee  conple  of 
anceatore  belonging  to  iia  all,  from  whom  Ae  whole  race  of  mankind  is  ■ 
descended,  the  obvious  and  undeniable  consequence  is,  that  all  men  are  in 
some  degree  related  to  each  other.  For  indf.ed,  if  we  only  suppose  each 
couple  of  our  ancestors  to  bavd  left,  one  with  another,  two  children  ;  ar>d 
«acfa  of  thoae  children  on  an  average  to  have  lefl  two  more  (and,  without 
such  a  aupposilion,' the  human  species  must  be  daily  di mi niahtng) ;  w» 
aball  find  that  idl  of  ua  have  now  subsisting  near  two  hundred  and  seventy 
Biilliona  of  kindred  tn  tbe  fifteenth  degree,  at  the  aame  diatanoe  from  diia 
several  common  ancestora  aa  ourselves  are ;  beaides  those  that  ara  one 
or  two  deacenta  nearer  to  or  briber  from  the  common  slock,  who  naj 
amoHDt  to  as  many  more  {k)-     And  if  thia  calculation  ahould  appear  in- 

tki  TUa  win  (wall  nora  c«uld*n1il)'  ihtn 
fiifawi  calculallDn  i  for  han,  thMixh  iha  flnt  ■ 
U  buU.  Iti«  dtnomlutar  li  4 :  tint  !■.  iben 
khuniM.lm  bmthw)  toi  ihe  flnt  dSfna.  w  ho  mi 
tii««lur  wllb  th*  fiftilu,  Ihalwo  dsKeii 
fraiii  Um  Int  couiiti  of  incnton :  tni  In  sTniy     wwi 
oHwrdspH  til*  Damkaror  ktndnd  muM  bs  the    uiti 
imtdn/ltel  Ihpw  In  tb*  ttfr—  irtilch  immwll»M-    uu 
VprwadMlt.  Pot, line* mcb (Willi* oluHwton 

(5)  "Tlialaanied  Ju(l(«'(  rMMHiiniiijint  Aipend*  ,i||ki*  the  anppotiii^  ihtii  no  oaa 
ana  comet ;  ami  Ihal  Ihe  mJlaunl  reluiniu  nucTTa  a  relatioD ;  but  to  aruid  aueh  ■  ant. 
■re  quadnipUd  inaacbgaaaniionnwjr  be  tkui  neilan  it  will  rerr  Boon  be  neeeuur  toloaT* 
daiDonalntRl : — Ai  we  an  lappoted,  upon  aa  the  kinnlaiii.  Huw  IhMa  tvo  labjea  of  sob- 
■venie,  to  have  DM  brMher  or  aiiler.  the  two  Mnguinitj  mar  ^  nduMd  bj  tb*  intennf* 
ehilftren  bj  th*  &lh*rt  brnthn  oraiiur  wiU  ring*  of  nluiona,  will  appew  Irom  th*  bllow- 
mulLt  iwa  eoimini,  and  ihe  mllMr'a  brother  ing  ample  aaM  :  If  two  imn  and  two  woon 
or  lialei  will  prodnca  two  nor*,  in  all,  foot,  were  pot  iqiori  an  uninhaiiilpil  iaUnd.  lad  ba- 
i.mrf^thar  uhI  mother  nme  twomarTiedeouplr.irttaByhad  onlji  twa 
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OF  THINGS  lU 

cany&tible  with  ths  rramber  of  inhsbiunts  on  the  eanh,  it  is  becuw«,  bj 
HttennarriageB  unong  the  eereriil  cl e see ndaots  from  the  same  ancestor,  ft 
hundred  oi  a.  tliOBsaad  modea  of  consanguinity  may  be  coDSolidaled  in  o«t 
pefson,  or  he  may  be  related  to  us  a-  hundred  or  a  tbousaod  different 


w  baa  adopted  [m],  ia  as  follows  :  we  begin  ai 
'  mon  ancestor,  and  reckon  downwards :  and  in  whataoeTer  degree  the  twf 
'  persons,  or  the  most  remote  of  them,  is  distant  from  the  common  ancestor^ 
Aai  is  the  degree  In  which  they  are  related  10  each  other.  Thus 
TUius  and  his  brother  are  related  in  the  first  'degree  ;  for  from  [*207] 
the  father  to  each  of  them  is  comited  only  one  ;  Tititix  and  bis 
nephew  are  related  in  the  second  degree  ;  for  the  nephew  is  two  degrees 
lemoved  from  ih«  cemmon  aDCBstor ;  via.  his  own  graocUaiheT,  the  biher 
of  Tilius.  Or  (to  gi*e  a  moTfl  iiliistrions  instance  frt>m  our  English  aiv- 
.itals),king  Henry  the  Seventh,  who  slew  Richard  the  Third  in  the  battle 
of  Bosworth,  was  related  to  that  prince  in  the  fiflh  degree.  I^et  the^rre- 
pof^s  therefore  in  the  table  of  coaaan^inity  represent  king  Richard  the 
Third,  and  the  class  marked  (t)  king  Henry  the  Seventh.  Now  their 
cominofi  slock  or  ancestor  was  king  Edward  the  Third,  the  ahaout  in  tii« 
same  table  :  from  him  to  Edmond  duke  of  York,  the  proavas,  is  one  de- 
cree ;  to  Richard  earl  of  Cambridge,  the  mtta.  two ;  to  Richard  duke  of 
York,  the  pater,  three ;  to  king  Richard  the  Third,  the  propontas,  fonr ; 
and  from  king  Edward  ibe  Third  to  John  of  Gant  (a}  is  one  degree  ;  to 
John  earl  of  Somerset  (t),  two ;  to  John  duke  of  Someraet  (c),  three  ;  is 
Margaret  countess  of  Richmond  (B),  fonr ;  to  king  Henry  the  Seventh  (f), 
five.  Which  lasi-meutioned  prince,  being  the  farthest  removed  from  the 
common  slock,  giTes  the  denomination  to  the  de^e  of  kindred  in  the 
janon  and  municipal  law.  Though,  according  to  the  computation  of  the 
cirilians  (who  count  upwards,  from  either  nS  the  persona  related,  to  the 
cornmon  stock,  and  then  downwards  again  to  the  other :  reckoning  a  de- 
gree for  each  petaon  both  ascendieg  and  descending),  these  two  princes 
arere  related  in  the  nlntli  degroe,  for  from  king  Richard  the  Third  lo  Richard 
duke  of  York  ia  one  degree ;  to  Richard  earl  of  Cambridge,  two  ;  to  Ed- 
mond duke  of  York,  three ;  to  king  Edward  the  Third,  the  common  an^ 
eestor,  fonr ;    to  John  of  Gwit,  five  ;  lo  John  earl  of  Somerset,  six ;  l« 
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tint  Li,  whothec  o 
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John  ink*  of  Som«TseI,  seven  ;  to  Margaret  connteM  of  Richmond,  eight; 

to  king  Henry  the  Seventh,  nine  (n)  (6). 
[*206]        *The  nature  and  degrees  of  kindred  being  thua  in  aome  mea- 

nire  explained,  I  shall  next  proceed  to  lay  down  »  series  of  rule* 
or  canons  of  iDheritatice,  according  (o  which,  esUtea  are  transmitted  from 
the  ancestor  to  the  heir ;  together  with  an  explanatory  comment,  remark- 
ing their  origin^  and  progress,  the  reasona  upon  which  they  are  foimded, 
tnd  in  Bom«  cases  their  agreement  with  the  hiwa  of  other  nations  (7). 


WMnin«utM<lairM*flfeirilU«mlUndr*dtottaa    iln ;  tb«  Cmhw  balnidliti 
fMr^UuimauBfUnimtUnaitUmlktitlba    r*l  Mian,  tM ImmtV  t^ 


j«dbrUw». 


—  liinoii  l«wt  na^r  b*  «„,. „, ._,  ,„_^,^„„_ 

•horJTlhua;  dwoinliUNUkathaHiiaol  tb«  fS.  If  h  Oime  fiMB  Ih*  pan  nf  tbe  motbct, 

dagrtM  in  bolk  Iron  to  tlw  eoBmou  umMor ;  it  [hum  In  bar  broihen  and  (iUen,  ud  Uwa 

theuuonwuukBoaljiliB  BambcroTdepao  docendnnu ;   iliejr  fiilms,  ii  puwa  la  tk> 

IB  UM  Jongeit  liDB.    Hanr*  when  Ihe  unon  brothan  and  aiatan  of  tba  ftthar  and  ihair  da- 


laUlad  to,«>eb  Mbar  withJD  tba  aavsnth  da-        A  3.  If  ii  o«mc  IVm  tlia  part  at  naitbar  &• 

... u :.  .,1 : -..i.:.    ... „£,„,„_  then  iha  broiher*  and  »•!«> 

IT  deaccndaelB,  of  tohrr  and  mmhar. 

■-:.-r. . •-    T '^^y-    Aa  iQ  sjare  maoia  ooHaWrtte, 

ue  probibiial  batwean  panoqa  who  are  w     ita  comma  Ian  piandla.     The  Act  of  I7BB 
lated  to  aaeh  albar  wiihhi  tha  third  denca.     wu  tha  aama  ai  to  Jinral  deKendanti,  and  aa 


pea.  this  nauld  mtrain  all  marTiaEei  within  ihrr  nor  mothar.  then  ihe  braihen  aod  li 

Iha  IMh  degree  of  tha  BiTil  law.    In  iba  lit  and  thairdeaccndaelB.of  tohrr  and  inow^, 

-  ia  obMraad  that  all  BiamB«aa  ukaaquaUy.    Aa  to  aian  mnota  ooHaumla, 

U l_        -„      [^  ,£,      p  ■  ..  ™  .        .  

-     -  -  -tnce,  wutl 

_ , OMapumiaa  of  tha  aitil  law.  to  daaocnl  to  bnthen  aid  at-.-/.  »-<  wcu 

Thia  aflDida  a  aalutioB  lo  tha  nilgar  paradox,  eMUrn,  (hot  dm  ai  to  thair  iaaua  reocnJIj;) 

IhalfintoonainainajriBaityaiidaaoondeouBina  and  gara  the  inherilanBe  to  the  father  is  Cr«, 

oannot.     For  finu  coiuiu  and  all  Couiina  nw;  if  the  iiilaaUte  died  without  iaanc  and  iba  n- 

MBTTjr  Iqr  the  ci*il  law ;  aid  neither  fist  an  heiitanoa  did  not  oaiM  ban  iha  part  of  te 


a  wun  tij  the  « 


Bulall  [hepruhibilionsofUieoanDnliwini^t       The  node  of  diatribotion  among  the  alac 

L„^  J; J  _.!.!      Iii,  mid,  that  the    toff  hein,  iabt  hothaiatDteanTeniedliTlh 

*    -"'■^-       ■       -■ II  oTaqoal  dagiM 


il  deanewith 

a  to  Sm  all 


tha  Mil  itba  it  luaicat  in  depea  to 

bulira  tale.     See  1  R.  L.  1813.  SS,  &c.      I  R.  SL 

Baa  TSCAc. 

foat,  IMM.  aiS.  The  Reriaad  Statntaa  defae  an  aatala  Imm 

(T)  The  commoci  Uw,  aa  lo  daaoanti,  pra-  tha  pan  of  a  parent,  to  ba.ona  iImi  rtOM  M 

Tailed  in  New- York  until  the  paaaing  oF  the  tba  intoMate  bjr  deacrnt.  dame,  or  gift  ftM* 

Acta  of  IS  Jul;  ITSZ,  and  23  Feb.  1786.  Mch  parent,  or  Iiwb  aa;  relaUTe  of  the  lAmi 

la  our  pceaaM  ataluloiy  law  of  daeoeBta,  of  auch  panan.    Such  waa  fn[itii\y  the  Uw 

ibete  canoaa  ma)'  be  obeaired.     Tba  inhetit-  preTinualr.      Thnee  alaiuto  varr   from  the 

anee  wiaea  from  tba  intaataia,  tbrmer  atainle.  by  proTidinf  that  if  an  itieciti 

1.  To  bi>  lineal  deaeaiidBntB.  bbM  ohild  diaa  wiibont  laaae,  hie  estaia  Hal 

'  n.  To  bta  lather,  nalaaa  tba  ilberttaKaeama  paaa  to  hii  nuiber:  and  if  aha  he  dead,  to  his 

from  the  pan  of  (he  mother,  and  aba  be  living ;  relaiini  on  the  part  of  hia  mother,  ai  if  h« 

than  he  takea  aotbiaR:  if  It  Baua  fraoi  bar,  bad  been  legilimaie. 

and  ahebadaHLthanto the  fittbarfcc  life;  and  Alao,  thai  all  lalatina  of  the  half  blood  a^ 

iflheinieaUtaMlbrelbaiaorBiaMi«,«rlheir  Ibeir  imiK^m-,  (pot  aa  baliira.  hrothen  apj 

deaeemlBnis,thereTeniaDlo«baw:ifDOt,tbaa  aistenof  the JMaalMeord]r)aha1l  inherit eqMA 

Id  Ibe^athei  in  lee;  if  the  intealate  left  no  ia-  Irwiihtluaaof  Iha  whole  blood,  nnleaa  the  aa 

'  '  sr  eapabla  of  inheriting  hj  Ihe  Mieeamatolbaiutealatafiooibapanof  aoeaa 


ll<-ToiheMil«ilbrUfa;aDdift)win    _  

lata  left  hntheta  or  aiatera,  nr  their  deeoend-  not  pietaat  a  jiafaoa  atbarwiaa  capaHa  fnm 

anis.  tba  reieraion  to  tbem :  if  not,  Ibea  to  her  iidteriting . 

Sm  fee.  And  that  an  adTanOL. 

.JV.  To  (he  InWbaiB  and  aiatera  of  the  iniea-  al  entale  to  a  child  of  ai 

V .  Tha  abon  baiia  biliag,  it  paaiea  next  aa  ahara  o 

loHoBS :  father. 

4  1.  ir  the  iahBritanee  nme  fniin  the  pan  The  Act  of  17M  applied  onlr  where  a  fU 

af  the  father,  it   paaaaa  to  the  hrDthera  and  aop  died  truit  <     Unda  ar  beradiiaUNt* 

Bitten  of  tba  father  and  thaii  daeoaDdantai  Acoordlna  lo  It  .'ihu,   343-4,  and  >ba  la 
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t  1,  The  first  rnle  is,  that  inheritanem  sh&Il  hneally  descend  to  the  iiaue 
•fthe  person  who  laei  died  acluallf  aeised  in  mfinitum  ;  but  shall  nevet 
Kneallj  p^^epi}.; 

'  To  explain  the  more  cleaiiy  both  this  and  the  subsequent  rales,  it  must 
I  ini  be  observed,  that  ))y.  law  no  inheritanbe  can  vest,  nnr  can  anyjjcnon 
!  be  die  actual  complete  heir  of  aDOthei,  till  the  ancestor  is  previously  de{^ 
Nemp_fst  Aativ!f  iJivfaJjtf.(S). '  Before  tjiat  time  the  person  who  is  next  in 
the  line  oTsur  cess  ion  is  called  an  hfir  apparent,  or  ht'iT  presumptive.  Heirs 
apparent  are  such,  who^e  right  of  inherUaQceia.iDd&fe.4sIbr(;',^  provided  uie; 
iwtBTe"  the  'ancestor  ;  as  ihe  eldest  son  or  his  issue,  who  must  by  Ae 
fwtme  AT*  the  common  law  be  heir  to  the  fither  whenever  he  happens  to 
die.  Ufiinpre^mptive  are  such  who,  if  ihe.qncestpr.tlipuld  die  inmtedi- 
^^l^,_woLila  Tn  the^'pf';sgr\t  cifcumsiances  of  things  be  his  hciraj^  bat 
iritose  right  of  Tnhen  lance  may  be  de?eate3  by  tlie  contingency  ofBome 
nearer  heifh'efng  born  ;  as  a  brother,  or  nephew,  whose  presumptive  sue- 
eMsion'may'be  destroyed  by  the  birth  of  a  child  ;  or  a  daughter,  ivhoM 
present  hopes  may  be  hereal^er  cut  ofT  by  the  binh  of  a  liOn.  Nay, 
'  even  if  the  estate  hath  descended,  by  the  death  of  the  owner,  to  such 
brother,  or  nephew,  or  daughter,  in  the  former  cases,  the  estate  shall  be  de- 
rested  and  taken  away  by  the  birth  of  a  poathumims  child  ;  and,  in  the  lat- 
ter, it  shall  alto  be  toiiilly  devested  by  the  birth  of  a  posthumoue  sod  (o)  (9). 

(■)  Bn.  HI.  iluonf.  M. 

■onolion  of  ceM-nWd  sounael  u  amJiipuMcl  right  in  iha  lilvtime  of  hii  fitthfr.    3  Bic.  Ab. 

hnr  in  S  Wandill,  HI2,  tnd  tbe  eanccoian  of  449,    8  Rep.  1.    Said.   (it.  Hon.  3.  3.    Tb* 

IIm  uppoaiia  cniinatl,  mn  advana  poatmaian  liile  of  duke  of  Cornwall,  nnd  the  inhFritinn 

WOtild  Dot  pravent  the  opention  of  the  mi.  of  the  dnrhji  were  fim  cr^aied  and  vntnl  in 

Me,  el  1««  where  the   inteitale  had  been  Edward  the  Blaek  Prince  (who  wai  Ihe  firet 

MM  aeiaed  in  fact.     Acoording  to  IB  Johna.  dulie  in  England  after  the  duke  of  Nornma- 

M,  wbne  land!  ware  deTiaed  bjr  A.  lo  B.  a  dj),  hy  a  irant  in  the  eieremh  jew  of  Iha 

•mnnr,fcrlife.«hoiDrri>edIhaJ»iratiBw,  reign    at  Edward  HI.  (A.    D  1331.)     Thii 

Mch  heir  ba>in(  DCTcr  had  aei«in%i  diet  of  grant  hat  twan  held  lo  be  an  acl  of  tlie  1*(i>- 

ibtfi—Md,  could  no!  be  a  Uock  of  deeoent:  wure.  or  a  charter  confirmed  bj  parlieinent; 

Int  A.  *■*  the  aloek  of  dendlnt  aa  Iha  eneea-  and  ia  conaenDentlT  nod,  Ihnueh  ii  altcf  lb* 

lor  ImUtitoL    Dee  ilao  13  Johna.  100.     1  IL  eatalilithed    courae    of  dMCrnl,    which    tba 

i.  T&l.    The  ReTued  SliIuiM  u»  a  broHler  kini'a  ((rant  eould  iwtdo.    The  prince 'a  caie, 

iMsuage  :  thtj  Hj  ■'  tbe  real  eMala  of  fterf  8  Rep.  1.      It  bllowa  that  the  kiDg*!  eldeM 

parson  who  diee  wiibnat  deriaing  it  ahali  de.  eon,  being  beir  apparent,  is  alwaja  ^  inherit- 

■aend,  dee.  raekieg  no  aelaiB  rei)iiiaite:  and  ane*  dakc'of  Comwall,  withoiii  a  new  crea* 

(id.  TM)  ibej  deltne  raal  ntate  a>  here  mean-  tion.    Id.  ill.    On  Ibe  death  of  the  eldeat  coa, 

mg  eeei;  »*tatert(tl,d[e.  in  landi.lenemenu,  Ihe  aeoond  or  eldeu  nrriting  aon  lakei  te 

__-ii.___j; — i a  deter,  inheritance-      —  "'       ■          -    ' 

(laaHr  including  a  rigkl  of  pmporty     .    .   . _..  _.  ...  .  j 

>Bai[m;  and  alto,  aa  it  eeena.  anv  (utore    Chriatian.     Bflt  it  aeema  that  at  the  duke  g| 
I,  though  there  be  a  pmcedent  Ireebniil    ComwaU  matt  ba  not  onlj  the  eldm  ion,  bol 

.        ir  „    ...J._...z 1. j._   v.: .1 J j^j         1^^ 


the  heir  ai,  ^  __ 

ikedom.  if  hiv 


,    raj  to  the  eldeat  brether  left  iane,  who  would  be  beir 

.    .  reanh  from  1  R.  9.195,  appirent ;  liat  it  would  in  that  eiae  reiert  \o 

t35.elreadyreferredlo.hy whicheiriectenlea.  the  crown.      Id.  n.  10.     It  apwara  that  lim 

UieaBmnaded(ae«d>61a.  deiiaalile,  and  alien,  dieabililiet  of  miitoritT  do  not  hold  ngainet  a 

riileinlheinnieintTineraspilBleiinpDaerBaioD.  duke  ofCornwall  win  nnpnet  to  the  dnehy 

Wie  Iwt  nlaiiae  woiildaeeniioe»iende«oto  righu  and  poaaPaiiana.    Id.  Chilly  Jun.    Pra- 

aana  when  Ihe  iiuale  of  deicenta  doea  not  rox.  «04.  and  37&  and  n.  (h)  Bio,  Ah,  Pierof.' 

apply)  eren  lo  caaea  nf  the  moat  remote  col-  p.  131    Th«  general  mle  iB,lhellill  a  prinea' 

laterola.     See  Kect'i  Cam.     Qu.  lamen.  ii  bom.  the  king  ie  aeiaed  of  all  the  poaaet 

.  (S)  In  a  dtiriee.  howerer.  if  tund)  lie  left  to  aiona.  Com.  Dig.  Rot.  9 ;  bui  when  born,  the 

Ihe  heir  of  H.  it  may  be  good  ec  iengnaim  prince  i>  immfljialely   aeianl   in   fee  ;    asd 

ftnaiat,  and  ha  ntajr  lake  iB  Ihe  lifeiime  of  leaiea.  Ice.  mada  by  iha  king,  may  be  del«*> 

If.     Qoidrighl  d.  Brooking  t.  White,  S  Bla.  mined  by  the  prince,  and  he  may  hafe  a  erta- 

mo.  TbeieiaalioueiK<eMionMlhiinilein  /«■( Ibr that purpoae.  See Chiny Jnn.'a  Pn 

IW  ee«   of  ike  ddehy   o(  Cornwall,  whk^  loc.oftbeCia'wn,  p.404.  H.Chit.  Deae.  13.^ 

vaaU  iB  tba  kiBf'*  Ini-bom  eon  h;  Wraditaiy        {>)  Bat  baaidaa  It ' 


ll,g,™T:C00glc 


K>B  THE  RIGHTS 

[*208]  *We  must  d*o  remcmbwi  tb»  no  person  can  be  propeHf  NK-h 
am  ancestor,  oa  that  an  inheriisnce  of  lands  or  tenements  can  bs 
derived  from  him,  unless  he  hath  had  actual  seisin  of  such  lands,  eiUier  by 
bis  own  entry,  or  by  the  possession  of  his  own  or  bis  anceator'a  leasee 
foi  years,  or  by  receiving  rent  fiom  a  lessee  of  a  freehold  (;>);  or  Dnlessba 
bstfa  bail  what  is  equivaleni  to  ctHporal  seisin  in  bereditamenis  that  «n 
incorporeal ;  such  as  tbe  receipt  of  rent,  a  presentation  to  the  church  is 
case  of  an  advoirson  [q),  and  tbe  like. )  But  be  shall  not  be  accwioted  U 
ancestor,  who  hath  had  only  a  bare  right  or  title  to  enter  or  be  otherwiM 
seised.  And  therefore  all  the  cases  which  will  be  mentioned  in  the  pr*> 
sent  chapter,  are  upon  the  >u|^sitipn  that  the  deceased  (whoae  inheritaace 
is  now  claimsd)  too*  the  last  pervon  aetuaUy  stised  thereof.  For  the  law 
requires  this  notoriety  o( pessession,  as  evidence  thtU  t^e  ance»l0rbadjt>Jtf 
properdin  himself,  which  is  now  to  be  transmitted  to  his  heir  (lOJ.  M'hicli 
in  Oii.Lin.u  (f)  /Mi.ii. 


■n  gl¥on 
r  fail  heir ; 


.__ fas, 

if  lbs  panmu  twva,     frHbgltl  oi 


«  of  tiriM  4lUrWHT(lg,  (loCher    bcTon  eniii' ;  tnd  oi 
il  will  Uks  br  dm 


Cite  utd  will  Uks  br  dncsnt.     Co.   L.  111.  ■.     I 

hei.  Show.  71.      Ai  la  tncorponnl  hnadiiaiMOU, 

Co.  Lin.  11.     Doct.  (nd  Slud.     I  D»L  e.  7.  udu  WrcveRion)iux[rtiiiaindan,orBhicb, 

So  tbe  Mma  eiUte  may  bs  frnuenlty  dsv«sl-  when  sipectsntan  an  eilaraof  fmhold,  theia 

(iiinptiTe  brill.     Aa  ifaa  enaie  ia  girca  to  an  ther  rmied  in  posaeaaton,  oi  oidy  la  intanat, 

oaly  child,  wttn  diea,  it  may  descend  to  an  or  merely  canlingenU  in  died  or  settled  id  the 

Kuat,  who  maj  be  stripped  of  it  bj  an  after'  purchaser,  at  ihe  time  of  the  purchase,  so  as 

bom  nnele,  on  whom  a  aubaequent  ilster  of  to  render  theoi   trAnarniaaiblt:   to  hia  beiiL 
t]iB  deceased  itMy  cdMt,  uid  who  w 
be  deprived  of  the  eatata  by  the  bi 
lirothcr.     But  arery  one  hu«  nghl 

Iha  rant*  and  pn^t*  whiak  accrued  whilst  h*  purohatec,  on  the  pun:hasr  lieiug  completMl, 

was  ihui  leialiy  noasessed  of  the  inheritaace.  and  the  propf  rty  in  ibjraa  bein|  lraiuJerrad» 

Hail.  Co.  Liu.  11.      3  Wila.  5'^     This  is,  becomts  j^aiedjgiely  the  root  or  stock  of  d»- 

ia  &  case  of  s  descent,  (see  H.  Chtl.  Deic  scent,  amlUiF  herediliuaents  become  descendi* 

204.)  Int  where  s  posthumous  child  takes  by  ble  to  hi*  heirs.   rWatk.  D.  4.    In  the  instanca 

lUeir,  hut  10  tb«  inteniiediatc  profits  of  Uia  tAsr  nuch  prdpgrty  iru  ifgally  tested  or  fixed 

eUalo  also.     Id.  296.  T,  a  is  the  purchssrr,  so  as  that,  had  he  lired,  im 

In  New- York,  in  saaa  of  descent  of  lands,  might  hare  had  the  aclual  poasessian  or  cn- 

a  posthnniDuschlldtakedhaiDtPTnieilialaprQ-  ioymeni  of  il;  und  he  msy  in  many  ioaiances 

Ala.     1  K.  9.  7M,  4  18.  tnuKiait  it  to  his  herrs,  ihough  be  nei«  had 

(10)  Tbassiure  of  ibeseiiia  which  a  par-  sa  aclual  seisin  of  it  hlnueir.  and  eien  obei* 

•OS  ■cquirrs.  and  which  will  render  such  per-  ' '— '  —  ■■■— '  -'  --■-■ — ■■ '— 


rule  ih>t  nherriti/thair  tike*  ai 

■uxAl  here  reiled  in  Ihe  ancei 

■Whetlier  ihe  eslala  was  ob-    heir  abiir  be  in  by  drsiicni.      I    Co 

.  .^-  i»  J.........  t  u^.^  \An   Ti.....  r.  it-  ........  ..r..  A..^ 


r,  depMids  mstarislty     which  siwAl  hi 
J*  question,— Whether  ihe  eslala  was  oh-    heir  abiir  be  i 
tained  by  purchasa  or  by  descent  t      _  Uoon,  140.  Tliua 


Where  any  person  acquire*  hcredltameola  or  iBCovery  euflered.  though  the  parly  die  ba- 
by parcbaae,  and  siu^  heredilaments  are  of  a  fore  execulion.  yel  the  eieciiUon  aflorwardi 
uoiporenlqaiure,  he  generally  at  Ihe  sagss  lima  shall  ha>e  leluiion  to  the  set  ul'  the  ancaalor, 
■IsaaoquireaorracniTsa  tha  corpotssl  aeiain  and  iha  hair  be  in  hydescrnL  Shelley's  casa, 
or  piUMssion.  Watk.  Desc  3.  Where  the  1  Co.  93.  b.  106.  b.  Co.  Lilt.  361.  h.  7  Co. 
deedofputBhase.uriiiBinintenttiy  whlchauch  36.  a.  Burr.  2786.  The  eHcution  of  tha 
heredilUMDU  areconTe^ed  to  the  snceator,  is  writ  onoaista  in  the  delimy  of  seiiia  \i]  IM 
founded  upon  feuds)  priDciples,  if  is  slwayt  •heriS'  to  the  demaniUnt ;  but  it  is  now  onhr 
allnndod  wiih  actual  livary  of  seiiiil,  which  is  returned,  and  never  in  fma  eieeuied.  5  T, 
sucllytimilsrutbeinvsaiilureorthefaudal  R.  179,  ISO.  And  in  the  inaunee  of  sn  ai- 
law ;  and  witbouL  which  such  iiutrumenl  was  change,  if  lioth  parties  to  the  aiehsnge  dj* 
is  so  inttance  suffiicieiil  to  transfer  an  rslata  before  either  entpre,  ihe  aichanga  la  allogetbar 
affteehold.  Co.  L.lS.s.posI.p.SU,  Where  Ta<d ;  but  if  either  of  the  psitist  enlrim, 
■be  bslrumenl  derivei  lis  riseiicc  fnini  tha  and  the  other  dies  1«fore  entry,  his  heir  ma* 
i^tutaafusea[3T  Hen.  ^111.  c.  10.)  the  c«-  enter  end  will  heinby  deseenl.  I  Co.  38.  a. 
Ms  fw  HH  is  clolhed  with  the  actual  posses-  But  where  s  person  takes  aa  cstala  by  rfs- 
•ien  «f  the  lands  by  Iha  operation  of  ihe  aet.  sent,  he  iharaby  acquiras  only  a  seisin  u  law 
Aad  is  CM*  of  a  dsriH  t^  will  of  Umb  In  a  o(  the  a*t«ta  daaceodint,  sdesa    Itw  aSHM 


U,g„7™3yCOOglC 


OF  THIMOS,  IM 

alatiity  Iwd  su<H)a«l«d  ia  Aa  idap*  of  ii»  Ancient  feodd  invesiiitira 
wlMTaby.  while  r«itd*  woie  piqcuioiw,  Uie  raaul  on  the  deaceut.or  laiid» 
wu  forraedy  tdmitted  ia  the  lord's  court  (as  i«  alil}  the  practice  ip  ScDt> 
UBd).  and  lh«r«  received  his  acisiA.  in  du  nature  of  «  renewal  of  his  ftn* 
«Mtor's  grant,  in  thaprMeiiDe  efthe  iwi^iv^^^i  till  ai  length,  when  the 
fight  of  succenian  became  indefcuible,  an  eatiy  on  my  pert  of  the  Isnda 
vithin  the  county  (which  if  dispuMd  w»  afwrwudd  to  be  tried  .by  those 

Cm),  or  other  oouwious  powession,  W4*  Admitted  an  equivalent  ut  tha 
mel  grant  of  aeiein,  and  made  the  t^iupt  capable  of  transaiitiing  hie 
•MM  by  descent.  (The.  main  rhfrefoie^pf  ftpy.perRqjK,  thup  underetooi 
Mnkea  hire  th^  root  or  stock,  framwhit^h  ,all  futile  ifi^eritance  by  rij^ht  of 
flood  must  be_^ilerived  ;  shwh  i»  vp^^  irri#^  .espri^saejl  in  tWs  fnwiffi 

'--  ^'u;ii"i^ak{f\  fllU 

n  ihereloio  a  person  diee  eo  seised,  the  inherituice  first  [*?1C] 
f»os  to  his  issue  i  aa  if  there  be  Geotfrey,  John,  and  M^stthew, 
grandfatheT,  father,  and  son;  and  John  purchases  lands,  and  dies;  his 
••a  Matthew  shall  sneee^  him  a>  heir,  asd  npt  the  grandf^er  GeefTrey ; 
Iff  whom  the  land  shall  ntmar  vsiemi,  bw  shall  rather  eicbeat  to  the  lord 
WIIB). 

This  rule,  so  far  aa  it  «•  affirmative  a«d relates  to  Imeal  deuenia,  ia  at- 
moat  universally  sdi^rted  by  all  nations ;  «fid  it  seems  founded  «n  a  pria> 
cipla  of  naturd  reason,  that  (whenever  a  right  of  property  transmissiblt 
to  Tepresentalives  is  adailtad]  the  poeaessiani  of  the  parents  should  go, 
«pon  their  decease,  in  the  first  place  to  their  children,  sa  those  to  whom 
thajr  have  given  beii^,  and  for  whom  they  are  therefore  bound'to  provide. 
M  rtat.i.«,(.t.ta  (()  utt-ti. 

wwB.  on  ihe  dcBth  of  lh(  nentoT,  h*M  In  Ati.  ■■  L«m.*  L  B.    aStn-ieSi.    [A>Mte 

■M  fmitnn  under  ■  ieus  for  jBsri  '' 
otherwia*  if  leiued  forsn  citiu  of  n 
lor  thf  n  ihB  hair  hu  not  nsreljr  ■  n 

Uw,  but.  bj;  Iho  pMitiiion  (rfiuok  k.  ,...    _. .__ ,.    ...  _     ^ 

vrsn,  Botuini  RKiiisni  paueuina  in  4*>4-  uUMni  beirlahittoti  in  thai  cipacilT  ;  JM 

Cn.  L.  IS,  *.     3  Atk.  469.     Mnon,  13b.  Cms  aa  a  fmhrr  nr  molher  may  In  nuain  [o  hia  ol 

m.     Walk.  es.  n.  g.     Thia  aeiain    ia   law  hcrohild.  iiaar  aha  mw  inhmit  labimaaauA, 

aWna  ia  not  auf&aiant  to  nali*  hia  an  ancM-  BolKitttMasding  Ik*  lalaiioa  of  panni.     fiaat- 

tor,  but.  ia  order  U>  make  huDtelfthe  alock  or  wooi]  r.  Vinbr.  £  P.  Wmi.  613.     6n  if  a  aon 

iDot  of  descent,  the  fountain  from  wbieh  tho  purchnae  landa  and  diet  without  iaaur,  hit  na* 

bvaditatT  Mm!  of  futura  elunuinu  niM  \»  cdaahaU  hare  iIhi  taaa  u  heir,  and  not  ilw  b- 

il*ri>«liaii(tioenth1ehiin  tolamlhaijefMBi,  iher.thoujti  the  fathei  i)  noararafbloud,  Lit), 

and    render   iha    hereditary    poaansioiu  de-  a.  3  ;  bnj  if  in  this  cwa  tha  uncle  aeqniret  ac 

•cendilila  to  hii  own  hein,  itia  nqiiiaiia  that  tin!  taiein  and  die*  witliout  iaaae,  wliile** 

«ucb  iKir,  irha  ihua  suoeaad*  In  tko  ••(■•«  bf  lalheiia  alin,  A«  bttcr  na;  then  ta  lk>>  oir- 

dearent,  ibouldgiin  an  aetuil  aeiiin  qr  p«>-  cuiiy,b*Ta  ili«  land  u  heir  tothennde. though 

•Miion;  or  what  iidiuirelent  the/aio  iccon]-  not  at  heir  to  tha  aon,  for  that  he  mmeth  M 

inf  ki  Iha  naiun  and  qiali^  of  ttw  Ortat*  d»  ttw  land  hf  aatlntaTat  daueail,  sad  no*  bf 

«BtniIini.     Walk.  0.  30,  7.  fT.     Batidiffa'a  ]||m>1  aMiaat.     Cisia.     it  Jur.    Feud.  S34. 

ewg,  3  Co.  37.  WrJ^hi'a  Ten.  182.  n.  (2).     So  ander  a  limi- 

Thia  uenutl  miAi  nuj  \m  nefiltti  \>j  flntiy  taiion  to  "  tha  natt  »(  hlood  of  A."  ifw  Tathar 

iito  iha  land*  deaundwi  IT  of  an  «atM«  ia  Ktuld  aitikeJeath  of  A*  <o«  iRlliDut  iasua, 

pi>e*««Bion,iihichiatheiuii*laDddire<]iiw>i]a  take,  in  eiclusien  boib  •/■(ha  brolhanand  im- 

of  aajuirini  it ;  "htch  niJT  be  muds  bj  iha  ele  of  A.  wi 

keir  kiioaelrr-'--  ■-- '  —  '"i-  ■-  -    ■  -  ■  -  -■-  - 


•OX  or  br  hia  aitoniaj,  or  »>«»  a  atrmoser  A.;  Sot   a  £tther  i<   DMrei  in  pitiiinit;  lA 

">behair,     9o  aluo  the  heir  mej  blood  than  n  brother  or  na  uncle,  Litla.  3.  Co. 

Idal  aeiain  hj  grantiie  a  )ea.M  t.  10.  h.  11.  a,     3  Rep.  40.  b.     1  Tent.  4U. 

■  -"  --^  "^lentrrorauchhii  Hale  C,  L-3a3,  and  lS«   ;     -       "       "      ' 


icnaa  under  the  leue,  and  tha  aaiaia  la  law  Iha  fathei  ia  piofaHa^  in  tba  aAnisiWitf  ioK 
■MtspoMhnbjIhataw,  wXlb**«ffi«ieatla  thriooda  ort]iawii,hn6(Bita*atha>  nlall-_, 
raaUa  him  to  giai.l  aucb  lease.  Plowd.  eT.  eicepi  hia  wib  and  cbildm.  {SeoH.fihit 
m.  liZ.    acWDig-SetaistA-I      --•■■- 


-     —      . ^..  _, Iteic.  *8,9.] 
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170  THE  RIGHTS 

But  thb  negative  branch,  or  loUl  excluaion  of  pennta  and  all  lineal  «Bee» 
tors  finm  Bucceeding  to  the  inheritsnce  of  their  oETtpring,  is  peculiar  M 
our  own  kws,  ftod  such  as  have  been  deduced  froin  the  same  original 
For,  by  the  Jewish  law,  on  failure  of  issue,  the  father  succeeded  to  the  sot. 
in  exclusion  of  brethren,  unless  one  of  them  msiriad  the  widow,  and 
raised  up  seed  to  his  brother  (().  And  by  the  laws  of  Rrane,  in  the  Gist 
]dace,  the  children  or  lineal  descendants  were  preferred  ;  and  on  failure  d 
these,  the  father  and  mother  or  lineal  ascendants  succeeded  together  wilk 
the  brethren  and  sisters  (o) ;  though  by  the  law  of  ^e  twelve  ublcs  the 
inother  was  originally,  on  account  of  her  sex,  excluded  (»).  Hence  this 
Tule  of  our  laws  has  been  censured  and  declaimed  against  as  absurd,  and 
derogating  from  the  maxims  of  equity  and  natural  justice  (u).  Yet  that 
(here  is  nothing  unjust  or  absurd  in  it,  but  that  on  the  contrary  it  is  foond- 
ed  upon  very  good  legal  reason',  may  appear  from  considering  as  weQ 
the  nature  of  £e  rule  itself,  as  the  occasion  of  introducing  it  into  ov 

1*21 1]  *We  are  to  reflect,  in  the  first  place,  that  all  rules  of  snccet- 
sion  to  estates  are  creatnTes  of  the  civil  polity,  and  juris  pontht 
merely.  I'he  right  of  praperty,  which  is  gained  by  occupancy,  extends 
naturally  no  farther  than  the  life  of  the  present  posseeaor :  alter  which  . 
the  land  by  the  law  of  nature  would  again  become  common,  and  liable  ta 
be  seised  by  the  next  occupant ;  but  society,  to  prevent  the  miochiefs  that 
might  ensue  from  a  doctrine  so  productive  of  contention,  has  est^lished 
eOnveyanccB,  wills,  and  successions  ;  whereby  the  property  originsHy 
gained  by  possession  is  continued  and  transmitted  from  one  man  to  ano- 
ther, according  to  the  rules  which  each  stale  has  respectively  thought  pro- 
per to  present.  There  is  certainly  therefore  no  injustice  done  to  indivi* 
duals,  whatever  be  the  path  of  descent  marked  out  by  the  municipal  law. 
If  we  next  conaider  the  time  and  occasion  of  introducing  this  rule  iota 
oiu  law,  we  sfanll  find  it  to  have  been^  groimded  upon  very  substantial 
leaaona.  I  think  there  is  no  doubt  to  be  made,  but  that  it  waa  introduced 
St  the  same  time  with,  and  in  consequence  of,  the  feodol  tenures.  -For  it 
was  an  expreas  rule  of  the  feodal  law  [x),  that  tueeessionit  feudi  lalii  est 
natura,  quod  ascendentet  mm  tuecednnt  ;  and  therefore  the  same  maxim  ob- 
tains alao  in  the  French  law  to  thia  day  (y).  Our  Henry  the  First  indeed, 
among  other  restorations  of  the  old  Soxoo  laws,  restored  the  right  of  auc- 
cession  in  the  ascending  line  (z) :  hut  (his  soon  fell  again  into  disu.-ie  ;  for 
'  so  early  as  GlanvU'a  time,  who  wrote  under  Henry  the  Second,  we  find  ii 
Isid  down  as  established  law  (a),  that  haereditat  laimjuam  aseendit ;  wh.ck 
Jios  remained  an  invariable  maxim  ever  since.  These  circsmittances  evi- 
dently shew  this  rule  to  be  of  feodal  original ;  and  taken  in  that  light, 
there  are  tome  arguments  in  its  favour,  besides  those. which  ar» 
(*212]    drawn  'merely  from  the  reaaon  of  the  thing.     FsrJT  tbej^ud  of  • 

whichthe  son  died  seised,  waa  really  y«i(({uni  ond'^ntTor  one'Se- 
■cended  to  him  ftota  bis  ancestoi^,  the  ^ther  could  not  poa^Ty  succeed 
Ha  it,  because  it  must  have  passed  him  in  the  course  of  descent,  berorie  it 
<muldeon)e  to  the  son  ;  unless  it  were_/eu({inn)iiatenitim,  or  one  descended 
from  'jis  mother,  and  then  for  othw  reasons  (which  will  appear  hereoflet) 

m  laU-  ti  HWMi.  Snirnt.  i.  II,  fat  Tt^it. 

wrt-m.  IS. I.   HsT.  111. in.  cri  DnM».p. ■,(.&<.■   Mtasg.  t.  «.# 

Wcmc-'rrw./M.l.i.i.lt.iii.tMkiMi      ol  U. »>.  J.  t  tn ' 

«**.|M«l,tiC  IrttT.*.! 
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Cj  futiflr  could  in  no  wise  inherit  it.  And  if  it  yrenfeaJum  imuum,  o, 
•^^  newly  acquired  by  the  aon,  then  only  t)ie  descendants  from  the  bodj 
•t  tbe  feudatory  himaelf  could  succeed,  by  the  known  maxim  of  the  earl* 
feodal  constitutions  (6) ;  which  wss  founded  as  well  upon  the  personal 
murit  of  the  vassal,  which  might  be  transmitted  to  his  children,  but  could 
^tot  ascend  to  his  progenitors,  as  slso  upon  this  consideration  of  military 
policy,  that  the  decrepit  grandsire  of  a  vigorous  nsaal  would  be  but  in- 
differentlj  qualified  to  succeed  him  in  his  feodal  servfcea.  Nay,  eren  if 
iia%feudum  novum  were  held  by  the  aon  utftudmn  anliquvm,  or  with  all 
iIm  quaiities  uinexed  to  a  feud  descended  Irom  his  ancestors,  such  feud 
must  in  all  respects  have  descended  aa  if  it  had  been  realty  an  uiciedt 
feud  ;  and  therefore  could  not  go  to  tbe  (kther,  because  if  it  had  been  an 
uicient  feud,  the  father  must  hare  been  dead  before  it  could  have  come 
to  the  son.  Thus  whether  the  feud  wea  strictly  notHim,  or  strictly  ontifutim, 
or  whether  it  was  nooum  held  at  aalt^um,  in  none  of  these  cases  the  father 
could  possibly  succeed.  These  reasons,  drawn  from  the  history  of  tiie 
rule  ilseir,  seem  to  be  more  ssiisfactory  than  that  quaint  one  of  finictoo  (e), 
adopted  1^  sir  Edward  Coke  [d],  which  regulates  the  descent  of  lands  ac- 
cording to  the  lawq  of  gravitation  (13). 

/     II.  A  second  ^n^ral  rule  or  canojl  is,  that  the  maleissu^  shall  be  ad- 

Lmitied  before  the  female!  j 
"  •Thus  soiiSlihaTnie  admitted  before  daughters  ;  or,asourmile  ["215] 
lawgivers  have  somewhat  uncomplaisantiy  expressed  it,  the  wor- 
thiest of  blood  shall  be  preferred  (e).  As  if  John  Stiles  hath  two  sons, 
Matthew  and  Gilbert,  and  two  daughters,  Margaret  and  Charlotte,  and 
dies  ;  first  Matthew,  and  (in  cEise  of  bis  death  without  issue)  then  Gilbert 
■ball  be  admitted  to  the  succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable  to  tbe  law 
of  succession  among  the  Jews  (/),  and  also  among  the  states  of  Greece, 
or  at  least  among  the  Athenians  (g)  i  but  was  totally  unltnown  to  the 
laws  of  Rome  th)  (such  of  them  I  mean  aa  are  at  present  extant),  where- 
in brethren  ana  aislers  were  allowed  to  succeed  to  equal  portions  of  the 
inheritance.  I  shall  not  here  enter  into  the  comparative  m^rit  of  the 
Roman  and  the  other  conslilutioni  in  this  particular,  nor  examine  into  the 
greater  dignity  of  blood  in  the  male  or  female  sex:  but  shall  only  observe, 
that  our  present  preference  of  males  lo  females  seems  to  have  arisen 
entirely  from  the  feodal  law.  For  though  our  British  ancestors,  the  Welsh, 
appear  to  have  given  a  preference  to  males  (i),  yet  our  Danish  predoces- 
aors  (who  succeeded  them)  seem  to  have  made  no  distinction  of  sexes,  but 
to  have  admitted  all  the  children  at  once  to  the  inheritance  (i).  But- the 
feodal  law  of  the  Saxotia  on  the  continent  [which  was  probably  brought 


(13]   Mr.  Chriilian    jnillj    otacrvM,  thit  bj  JaaixnX  rmn  the  jDUniBr.    And  if  it  iljn 

"bniraTer  ingenioiK    ind  MlilficIoiT    tbu«  not  pua  to  the  fathnt,  Init  tkr  lard   alinuM 

•SMHUQUT  ippMr.llwn  ii  Iiti1«  luniittcne]'  faaTsbeen  uteiidrd  by  to  ueddserBpit  Icud*. 

In  the  tppliulinn  of  ibem;  for  if  Ihs  filh«  lorr.tlxuaic  principle  vroiidil  tie  Mill  nranin 

Ax*  natneeeed  tothe  Htate.bsciuH  ii  miut  lo  eicJudath*  fitlur'*  eldeM  tHotbet  fran  lbs 


D  mnild    to  hia  aephev.** 
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nf  r  liibui,  and  fint  ■Jtecod  hy  the  hw  «f  king  Canute)  glim»a  evident 
|drererence  of  tbe  male  to  the  fenole  a«x.     "  PaUr  mt  mater  d,-fiimelt,ffi» 

tMM_fiU4U  haertditatent  rttutquettt Qui  iefunelvs  um  ^lot  tr J fiiat 

Ttitqutrit,  ad  am  omttu  kaeredilaa pewtiiueU  (I)."  Il  is  pcMuUt  itiDcefuie  tint, 
this  preference  might  be  a.  bnnch  of  thu  imperfect  aysieni  of  fcuila,  which 

obtaiaed  heie  befoce  the  ctKiqueet ;  especially  aa  it  snbsiata  »moDg 
[*214]    the  Gualoma  of  gavelkiod,  aiui  a^,  in  the  'charter  ot  laws  of  kiaf 

Henry  ihe  First,  it  1*  act  [like  many  Noimaii  insovatioru)  giv«s 

inp,  but  rather  enforced  (m).  (Tt^  tnie  reaaoe  of  prefeniug  the  nates 
muat  be  deduced  ftom  fetMlal  principles ;  for,  by  the  genuine  and  origioai 
policy  of  that  cooBtitutioa,aa  female  could  evecaucceed  toap(Dperfeiul(ii), 
inumncL  aa  they  were  incapable  of  performing  those  mililary  aervicei^ 
for  the  aake  of  which  that  aystem  wait.estahlittherl.)  But  out  law  doea  not 
AXtood  to  a  total  exchision  of  femaLoa,  aa  the  Salic  law,  and  others,  where 
fettds  were  most  strictly  tetatned :  it  only  pestpones  theia  to  males  ;  foe 
though  daughters  axe  eicluded  by  sons,  yet  they  succeed  before  any  col- 
lateral relations ;  our  law.  like  that  of  the  Saxon  feudiaia  before  mentioDed, 
thua  alaeiing  a  middle  course,  between  tho  absolsie  rejection  of  (enuJcs, 
and  the  putting  them  on  a  footing  with  males. 

f    III.  X^if^™i8  9? 'lanoiierf  descent  iaUiu;  ^hat  wherej^  two 

'  or  more  malus,  in  equal  clegree,  the  eldest  onl^  ^X8r..[pViglJt  i  Vyr^W 
females  a^.tpgetlier  {l4j. ) 

Ah  if  a  man  Galh  two  sons,  Matthew  and  Gilbert,  and  two  daughters^ 
Maigatet  and  Charlotte,  and  dies  ;  Matthew  his  eldest  son  shall  alone 
succeed  to  his  estate,  in  exclusion  of  Gilbert  the  second  son  and  both  the 
daughters  ;  but,  if  both  the  sons  die  without  issue  befor«  the  father,  llw 
daughters  Margaret  and  Charlotte  shall  both  inherit  the  estate  aa  copai- 
cenera  (o). 

This  right  of  priroogeniiure  in  males  seems  aociently  to  haveonly  df 
tained  among  the  Jews,  in  whose  constitution  the  eldest  son  htd  a  double 
portion  of  the  inheritance  (p)  ;  in  the  same  maimer  as  with  ua,  by  the 
lavs  of  king  Henry  the  First  (9},  the  eldest  son  had  the  capital  foe  or 
principal  feud  of  hia  father's  possesuons,  and  00  other  pre-eni- 
[*215]  nence  ;  and  *as  ihe  eldest  daughter  had  ailerwards  the  principsl 
mansion,  i^hen  the  estate  descended  in  coparcenary  (r).  'rlie 
Greeks,  the  Romans,  the  Britons,  the  Saxons,  and  even  originally  ths 
feudists,  divided  the  lands  equally  ;  some  among  all  the  children  ai  large, 
some  among  the  males  only.  Tdis  is  certainly  the  most  obvious  and  na- 
tural way  1  and  hsu  the  ajyeaTance^  at  least  in  the  opinion  of  youogti 

(C  Mf.7.tlA4.  .     tolSaM«^4(«wBr.c.g. 

(■)  e.TO.  If)  e.7S. 

'*)   UU.4S.    Bila,  H.  C.  L.  I3S. 

(14)  DuughtcnhrdiBnantMDtaniitiTiB-  m  nfi.  til  tke  daajltten  I17  iS Annt  w{mi 

hciil  Ingrtheru  ane  beirlo  Ihr'n  conmoDpn-  innceedto  tb«  tnticntanet  or  which  thrirfa- 

irnt.  Ihoujih  half  Moodfs  mn  impeilimEnt  to  ther  uru  lilher  Hiud  in  hii  own  hihl,  art* 

Iba  aucuuion  by  ilc>c«iit   fnm   an«  to  Cha  which  tbcir  faihcr  vnulil  han  hem  OMt  Wd 

other.     Thut  lord  Hals  nja,  (Com.  L.  c.  11.)  heaurriicd  tha  perwa  lait  Mitcd.     And  Um 

"  all  ihe  dBii|hien.  whether  bj  Ih*  aine  or  ji-  daufhten  bj  lOTaial  huaband*  aucCHd.  in  )bt 

Ten  Tcnlrn,  d'l  ii^erittoicthertDlhe  Tather."  lama  manner,  to  the  inberiunce  of  their  no- 

Ttacrerare,  if  A.  nurriea  B.  uho  diei  leaiiat  ther.     Sob.  Inh.  37,  8,     Sse  al»   Wuk.  Ih 

lane  a  daufhler,  and  A.  aflentanhhat  iaina  las.n. Jb).  Bra.  Ab.  Deie.  pl.ao.     I  Rol.  Ah. 

•Be  nr  mote  daughttn  bj  C.  hia  aeeond  wife,  687.     Hale  C.  L.  e.  11.  poat,  p.  331.     H.  CUl. 

MBd  die* ;  ttl  iheaa  danghten  atiaR  take  bii  Da*c.  TB,  ft. 

ectUa  In  «|da)  aham  amcoc  Ihem  in  copn-  Aa  to  the  mtun  of  Um  eaUta  is  oapaiMebi 

——I  ',  baJDi  eqaally  bii  ahjloien.  So  Rnliia-  ly,  Ma  uta,  p.  18T. 
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n,  «t  tho  maiert  imp&itnlity  tni  juaiice.  But  whoK  the  emperon 
began  to  CMate  bonomiy  feuds,  oriiltea  of  iK>bitit<r,  it  trm  fovnA  necessary 
(in  order  to  precerve  their  dignity)  lo  iMke  them  impartible  {s),  or  (as  ttie^ 
■tyled  them)  feud*  indimdua,  ami  in  conutpience  descendible  to  the  eldnt 
■on  alone.  This  example  was  farther  enforced  by  the  inconvteniences  tbat 
UMnded  the  apliuing  of  estatCB ;  namely,  the  dinsten  of  military  servicea, 
the  iBoltitude  of  infant  tmuits  incepabie  of  performing  any  doty,  the  con- 
•eqiieaiTU  weakening  of  the  Mrength  of  t^  kingdom,  and  llie  inducing 
younger  sons  lo  take  up  with  thebusineasandidlenesq  df  acaunuy  life,  tb- 
•toad  ofbeing  serviceable  to  tbe«wel*es  and  the  public,  by  «ngaging  in  iner- 
oantile,  in  military,  in  civil,  or  in  ecclesiastical  empkiymentB  (I).  These 
reaaoris  occaeiooed  an  almost  total  change  in  the  method  of  feodal  inherit- 
ances abroad ;  so  ^al  the  eldest  male  begSB  universally  to  succeed  to  the 
whole  of  the  lands  in  all  military  tenures  :  and  in  this  coi^iiion  ihe  feodal 
Constitution  was  established  in  England  by  William  the  Conqueror. 

Yet  we  lind  that  socage  eststes  frequently  descended  lo  all  the  sona 
equally,  so  lately  as  when  Glanril  (u)  wrote,  in  the  reign  <tf  Henry  the 
Second  ;  and  it  is  mentioned  in  the  mirror  (»)  aa  a  part  of  our  ancient 
eonslituiion,  that  knights'  ftteB  shouM  dncend  to  the  eldest  son,  and  soeagn 
fees  should  be  partible  among  the  male  children.  B«w«ver  in  Henry  ^ 
Third's  time  we  find  by  Bracton  (z)  that  socage  lands,  in  tmitadon  rf 
tends  in  chivalry,  had  almoot  eniiraly  f^en  into  the  right  of  suc- 
oession  by  primogeniture,  as  the  law  imw  stands :  'except  in  [*&1S] 
Kent,  where  ^ey  glutied  in  the  preservation  of  their  ancient  go* 
velkind  tenure,  of  which  a  principal  branch  was  a  joint  inheritance  of  atl 
he  Bons  {y] ;  and  except  in  some  paiticular  mnnon  snd  townships,  when 
heir  tocal  customs  continued  the  descent,  sometimea  to  all,  sometimes 
«  the  youngest  son  only,  or  in  other  more  singular  methods  of  luecession. 
Aa  to  the  females,  they  are  still  left  as  ihey  were  by  the  ancient  Ikw  ; 
,  ibr  they  were  all  equally  incapable  of  perfomqing  any  personal  service  ; 
ud  therefore  one  mam  reason  of  pnferring  thie  eldest  ceasing,  stKh  pre- 
broDce  would  have  been  injarious  »  the  rest;  and  the  other  principal  piw 
pose,  the  preventioiii  of  the  too  mintne  subdivisionor  estattw,  was  ten  tO 
M  considered  and  provided  for  by  the  lords,  who  had  the  dispoe^  of  these 
fooiale  heiresses  in  marriage.  Hnw«ver,  the  succession  by  primogeniture, 
even  among  femsles,  took  place  as  to  rite  inheritance  of  the  crown  (s)( 
wherein  the  necessity  of  a  sole  and  detenminate  succession  is  aa  great  in 
the  one  «ei  as  the  other.  And  the  right  of  sole  succession,  though  not  of 
prinmgenitute,  was  also  established  with  respect  to  female  dignities  and 
lilies  of  honour.  For  if  a  man  holds  an  earldom  to  him  and  the  heirs  rf 
las  body,  and  dies,  leaving  only  daughters  ;  the  eldest  sh^l  not  of  course 
be  countess,  but  the  digitity  is  in  saspense  or  abeyance  till  the  king  shall 
declare  his  pleasure ;  for  he,  being  the  fountain  of  honour,  may  confer  it 
on  which  of  ttiem  he  pleases  (a)  (15)-  lo  which  dispoaitionis  preserved  a 
(()tn^«.  f»i  i.t,..i»,ii. 

m  IIik,l].C.L.SU.  (rl  SomiKi.  GwcO.  T. 


(U)  -tim  king,  in 
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•troog  'laco  of  th«  u^ont  law  of  fcuda,  btton  tbeir  dMcent  by  pdiuv* 
geitiUire  ftTsn  among  th«  males  w«s  eiMiblisbed ;  namely,  that  the  luid 
might  bestow  them  on  which  of  the  aona  he  thought  propoi— "  prognt- 
j¥M  Ml  wf  ad  filw$  dtvenirtt,  m  qutm  teiiiett  dominus  hoe  vtlUt  btneftium 
90»fimar*  (4).* 

(    IV.  A  fouitlt  ruI«,oi  fvqiea  «i;4<^*^4litpi  '?.'^li*l  ."^fllP  \\^^ 

i*217]    deaconda^U,  tn  ut^ni'tum.ofanyjwityqmjflcft^fiil^^'aballr^prcaeia 

l^eir ancestor;  thftlia,BliMl  Bi«ad  in  tlte  tasae  jalace  aa  the  peiagii 

1^  Thus  the  child,  graadchild,  or  greal-graadchild  (either  male  or  female) 
of  the  eldest  son  succeeds  before  the  youngei  son,  aod  so  in  inji»ilti»  (c). 
And  these  repieseatatives  shall  talie  neither  more  aoi  less,  but  just  so 
much  ss  their  principals  would  have  dooe-^  As  if  there  be  two  sisters, 
Margaret  and  Uharlotte  ;  and  Margaret  dies,  leaving  six  daughters  ;  and 
then  John  Stiles,  the  father  of  the  two  sisters,  dies  wiibout  other  issue : 
(beae  six  daughters  shaJl  take  among  diem  exactly  the  same  as  their 
Bother  Margaret  would  have  done,  had  she  been  living  ;  -that  is,  a  moiet; 
*f  the  lands  of  Joho  Stiles  in  coparcenary :  so  that,  upon  partition  made, 
if  the  land  be  divided  into  twelve  parte,  thereof  Charlotte  the  surviving 
■istei  shall  have  six,  and  her  six  nieces,  the  daughters  of  Margaret  on« 
apiece. 

f  This  taking  by  repreaentatioa  is  called  succession  m  ttirpes,  according 
to  the  roots  ;  since  all  the  branches  inherit  ihe  same  share  that  theii  root, 
whom  they  represent,  would  have  done.1  And  in  this  manner  also  was 
the  Jewish  Buccassion  directed  (d) ;  bat  the  Roman  somewhat  differed  Iroin 
it.  In  the  descending  hue  the  right  of  representation  continued  in  infinilum, 
and  the  inheritance  still  descended  in  stirpet ;  as  if  one  of  three  daughters 
died,  leaving  ten  cttildren,  and  then  the  father  died  ;  the  two  surviving 
daughters  had  each  one  third  of  his  effects,  and  the  ten  grand- children 
bad  the  remaining  third  divided  between  them.  And  so  among  colla- 
terals, if  any  person  of  equal  degree  with  the  persons  repreaenta]  were 
•uU  subsisting  (as  if  the  deceased  left  one  brother,  and  two  nephews  the 
-  aom  of  soother  brother),  the  succession  was  still  guided  by  the  roots  : 
bw,  if  both  of  the  brethren  were  dead  leaving  issue,  then,  (I  apprehend) 
their  representalivea  in  equal  degree  became  themaelve^princi- 
[t216]  pala,  'and  shared  the  inheritance  p«r  .emita,  that  is,  sh^  and 
ahare  alike  ;  they  being  themeetVus  now  the  next  in  degree  to  ttie 
sncesUH-,  in  their  own  qgbt,  and  not  by  right  of  representation  (e).  So,  if 
Ihe  nest  heirs  of  Titiut  be  six  nieces,  three  by  one  sister,  two  by  another, 

^wd  one  by  a  third  ;  his  inheritance  by  the  Roman  law  was  divided  iutp 
six  P^rts,  and  one  given  to  each' of  the  nieces :  whereas  the  law  of  En^- 
bnd  in  this  case  would  still  divide  it  only  into  three  parts,  and  dlMribnte  il 

(A  SsUm,  it  (HC.  Xtr.  c  I. 
M  ifH.lia^a.1.    Mm.LI.S. 

mnd  of  ibe  (Mmt  it  sot  of  n$3t 

_  ._     .     ireuM  it;  and  Ihut  t>oth  lutcia 

eculid  by  tbs  hiuiiwnd  or  deputj  of  nu;  aiwute  il  hj  d*piity,  lo  be  ippcoTrd  of 

at  FUKisi.     III.    Yet  when  the  olGcs  of  greU  bf  tbecn  ;  lueb  deputj  not  lieing  of  ■  dttn* 

ahiabnrUiD  bad  deieended  M  Iwoaiitaneo-  inferioc  to  a  knighi,  aud  lo  be  appmred  «  bv 

baiRaara  of  ibe  dak  a  of  Aneuter,  ODc   ol  Ihe  king."    lb.  aU  Jauin.  Dom.  Proe.  Hay  83^ 

wbdm  wu  married  to  Petet  Burrall,  aK). ;  tbs  ITSl.     8m  aUo  Pari.  R>(.  for  1790,  roL  .*.  f 

judna  iKTa  it  aa  their  opinion  in  Ibe  booaa  ol  SU  ta  89T. 
lorai,  *-  that  lb*  ofliM  balonp  lo  both  aiilan ; 
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|Mr  stirpes,  tbua  ;  on«  third  to  tli«  thr««  chiUien  who  rapreanDt  one  aUlet 
utotber  third  to  the  two  who  repreient  ths  secand,  uid  Uke  Temuniiig  thtid. 
to  the  one  child  who  is  the  sole  repreBentative  of  her  mother. 

Thia  mode  of  representation  is  a  aecessitry  coniequence  of  ihe  douhlft 
pnfetence  given  by  our  law,  hiet  to  the  male  issue,  and  next  to  the  firaU 
bon  among  the  males,  U>.  both  which  the  Roaan  law  is  a  stranger.  For 
if  all  the  ohildrea  of  three  siaters  were  in  Eoglaod  to  claim  par  eapita^ 
m  their  own  right  aa  next  of  kia  to  the  anceatWi  W>(tlout  any  respect  to 
the  stockti  from  whence  they  sprung,  and  those  childreq  were  partly  njala  - 
and  partly  female  ;  then  the  eUleat  male  ameng  them  would  exclude  not 
only  hi&  own  brethren  and  sisters,  hut  all  the  issue  of  the  otlier  two  daugh- 
ters ;  or  else  the  law  in  this  instance  must  be  inconsistent  with  itself,  and 
depart  from  the  preference  which  ia  eonstanlly  girea  to  the  maloa  aiid  the 
flrst-bom,  among  persons  in  equal  degree.  Whereas,  by  dividing  the 
inheritance  according  to  the  roota,  or  stirpK,  the  rule  of  descent  is  )uff^ 
uniform  and  steady  ;  the  iaane  of  the  eldest  son  excludes  all  other  pre- 
tenders, aa  the  son  himaelf  (if  living)  would  have  done ;  but  the  isau*  «f 
two  daughters  divide  the  inheritance  between  them,  provided  their  motbera 
(if  living]  would  have  done  the  same  \  and  among  these  sevei«l  iasDea, 
or  representatives  of  the  reapectiva  roota,  the  same  preference  to  raalea 
uid  the  same  right  of  primogeniture  obtain  aa  would  have  obtained  at  the 
first, among  the  roota  themselves,  the  sous  or  daughters  of  the  deceased. 
And  if  a  man  hath  two  sons,  A  and  B,  and  A  dies  leaving  two 
*aona,  and  then  the  grandfather  dies;  now  the  eldeat  son  of  A  [*2I9] 
shall  succeed  to  the  whole  of  his  grandfather's  estate  ;  and  if  A 
had  left  only  two  daughters,  they  should  have  succeeded  also  to  equal 
moieties  of  the  whole,  in  exclusion  of  B  and  his  issue.  But  if  a  maft 
hath  only  three  daughters,  C,  U,  and  E  ;  and  C  diea  leaving  two  eons,  D 
leaving  two  daughters,  and  E  leaving  a  daughter  and  a  son  who  is  youn^ 
er  than  hia  sister :  here,  when  the  grandfather  dies,  the  eldest  aon  of  C 
•hall  succeed  to  one  third,  in  exclusion  of  the  younger ;  the  two  daughters 
of  D  to  another  third  in  partnerihip ;  and  the  apA  of  £  to  the  remaioin^ 
lliird,  in  exclusion  of  his  elder  sister.  And  the  same  right  of  represents-  ' 
tion,  guided  and  restrained  by  the  same  rules  of  descent,  prevails  down- 
wards tn  infinitum  (16). 

Yet  thia  rigbt  does  not  appear  to  have  been  thoroughly  established  in 
the  time  of  Henry  the  Second,  wlien  Glanvil  wrote  :  and  therefore,  in  tile 
title  to  the  crown  especially,  we  find  frequent  contests  between  the  younger 
(but  surviving]  hrother  and  his  nephew  (being  the  son  and  represeotative 

(IS)  Thi*  Tight  (niulemd  b;  npretiuil*-    of  thepulJM  oUim  u  b«in|liiiu1lr  dcieend- 

air  IhoM  Uut  da*cBnd  Irna  th*  npreMntad  \  to  th*  dagna  sf  proxlmit)!  of  hia  uneiior. 
fir  the  Kin,  the  gnndmn,  Ih*  grani-gnndaon,  Thu*,  the  gniulion  nf  the  ildar  (on  of  taj 
-- '         "' '     ■     ■'    --    ----■'--     iropoaod  it  entitled,  before  the  MoonO 


id  from  hence  it  follows,  thU  pnncipleof  ™preieiit»li<o  jiroiimilj  i«  l>y  tfw 
ion  ii  not  ■Iwajra  the  hrir  U  Uw  OC  Eniiiad  »  pcremfilnrjr  thai  a  femala 
nar  avail  her. 


tu6*      C^.  L.  10.  b     ProiinitT  of  blood,  then-    in  d<nonn>>  in  fe«-ainiDle.  the  daii)|hif!r  .if  i)i* 
fin*,  >  twofold,  either  poaiti™  or  repwaenla.    eldest  aon  ahall,  at  elalming  bji  reiimeniniwa 

Owir  Dvn  indiridunl  rii^t.  ai  bttoees  the  »e-    eond,  ar  f  ounter  ton.    S«e  3  Cni.  Dig.  379,  > 
amlandlliinlion,  or  betwMDthe  nnele  and    [H.  Chil.  D»K.  M.] 
piad  luicle.    It  ia  rapnaantBtiri  wImo  aitbar 

u,g„7ccT:C00glc 


178  THE  RlGHtS 

•f  th«  older  deeoMed)  in  nnrd  M  tli«  lrih«rit«nc«  «r  Umit  common  »fHie» 
tor :  lor  lb«  nncle  Is  certunh>  wukkt  of  kin  to  the  cownion  stock,  \n  OK* 
degree,  than  tb«  nephew  ;  though  the  nephew,  by  repteftenting  his  Mher, 
his  In  him  the  right  of  primogeniture.  The  uncle  atto  was  uamlly  bet- 
ter able  M  pstfam  the  aerrices  of  the  fief;  and  besidea  had  freqiientlj' 
saperior  inl«reBt  and  atrenglh  to  buk  hie  pratanrione,  and  crush  the  rigH 
•T  hie  nefriietr.  And  evea  to  thia  day,  in  the  lower  Snvn^,  prbximitv  of 
Uood  takes  place  of  TepreeentAtive  priftx^niture ;  that  ie,  the  youn|^ 
lurriving  brother  i»  udmftted  lo  Uie  inbetiuuiee  befbre  die  eon  of  an  elde» 
deceased :  which  occaaionod  the  diepntee  between  the  two  houses  of 
Mecklenburg  SchweriB  and  Strelitt,  in  1693  (/).  Yet  Glantil,  with  tn, 
*TOn  in  the  tweUlh  centarj',  seems  {g)  to  deelare  for  the  right  of  th* 
nephew  fay  reprebentktion  -,  pmtiiled  Sie  elde«t  eon  had  not  received  » 

prorision  in  lands  froin  hie  father,  Or  (al  ihe  civil  law  would  utU 
f*2S0]    II)  hhd  not  been  "roris-famlllated.  In  his  lifetime.     King  John, 

howev-er.  Who  kept  Ms  nephew  Arthur  itwn  the  ihroiw,  by  (V** 
^ling  this  tight  of  repreeentatioti,  did  all  ia  liis  power  to  abdieh  it  ihrongb* 
0ut  the  re^nl  {h)z  but  in  the  time  of  hie  mn,  ung  Henry  the  Third,  «« 
ftid  the  rule  IndisptltAbly  settled  lit  the  mhnaer  we  have  here  laid  it 
down  {{),  ttnd  eo  it  hu  tn>ntittued  ever  since.  And  thua  much  for  Uneal 
Aeacente  (17): 


(IT)  Th«  blk)«u«  hulMiiMl  obMrmtiani    ._,    , 

Si  ISfHl  (ti<duoti(ia*  reliiinf  to  th*  docuine  "  In  ih«H  lut  lucouiioni  u  u  plain  lU 

tcpmenutioDi  in  ntrtMA  fmrn  DaltJIS-  repMMDUiiDBWuori(iniill^UBlinO«in.    Fras 

flam  Fcwll:                                  ■•  th*  hiiMrinafinadBrn&iinipa.  ilappsanlk^l 

*'  Ttw   rifht  of  npraventalion    wm  dUh^  irtun  HicceiaioD  mi  nermitlad  amai^it  col-. 

■laiily  inlnvliicgd  into  iha  eollvenl  U»ii  bla  iMcritli.llui  neucit  rfblaad  u»K  toiheuds- 

Am  deranding  line.  lion  of  rcprou^tBtkin. 

"InlhnMiiaal  U*  sf  Mtin  HtnasnU-  "In  lb* time sf  Edward  t.,  Ihoagh  itpnr 

in  blood  to  a  miri,  ofll   b«  cDTicei'Cd  lo  br  bl;  well  MUUiihed  thmuithwi  Eumw,  jd 

intHiBoaiienrd*iilhhirn.     Anarirut!<,lt  [■  Uia  pojal  hu  «d  doahiful  in  Ih*  wllaUnl 

obacried  tobealwrdiliipibftchililtm  bied  up  IJiM,  ibu  upon  Ihe  deaihof  Hargani  at  N« 

in  a  luitible  nnk  to  UiHt  of  their  ThiIipi.  ind  way,  and  the  diipule  for  har  luc^eiaiaa  lie 

with  a  ptnspecl  tif  anrceeding  tu  bin  right!,  t«c«n  her  cmiiini  Btuo*  and  Bklisl.a  '    ^'' 


eighty  Scotch  eomoiiuionera  nairwd    Ia 

.. _,.  caodiilatei,  atid  the  iwenty-foiir  Engliit 

I.  that  I  Wnmiin  Who  has  mar-     named  hr  king  Edwurd  wen  lung  douMful, 
.  _i_  .__  L  .L — 1.  L_  ..;.     (mj  jji  guMM  wai  diHihifaL  wtiiob  udcoufht 


It  WBM 

minglr  bar  (quel,  ahmld,  by  bi* 


M)  one  aeemmclr  bar  "lual, 
Uimely  dealb,  Isaa  sot  onli  h 
«  her  children  reduced  to  De( 


a  ptecue  quel 


"TheaecuniiderBtiontlntrnfuredHif  tii;hl  ttJicUtr 6U  •»■  rtmlf  (v  m  .  . 

of  rflnrenrntatJon  in  lh«  deiicendmg  line  :  but  'nm,  mmmg  fromlAi  tIAff  ritto',  OH^hl  u  cr 

did  not  occur  in  iha  eM»  lA*  uonr  bj  a  ilcani,  caminffiii*  A* 
■     •      ■  ...     ^^  ^^  ^1^  aiuwer  imponiat 

,  ^  [ioB  ahntild  lake  placa,  jud|- 

llieir  ni;el«')  or  eouMN'i  eataiM.  baoanu.  it  ia  ownt  waa  ginn  fee  Bnlinl. 
alwayi  to  lie  luppnaad,  ernj  nan  it  to  hara         "  The  Bcotd)  <r  itan  of  tboaa  daja  wan 

children  ofhia  own  ;  II  ia  Iherefore  no  hard-  pnaitira  tbii  judnseat  waa  wrong  ;  the  Kw- 

ahlpupon  them  Ubtnnored  Iff  aoolbetUDCia,  gliah  Wrilara of  tba  aaoa  ptrioii  were  aa  poai 

•r  aoDiher  MnaTn,  rroia  i  tueceuion  whitA  dra  lliabil  wa*  right.     Thaaa  di9et?v  opi- 

nable  aKpeBlaiion  of  •ionaihay  ba  aomuntwl  Tor.     In  England  at 
tbat  liBM  repceaeBtalian  in  cotlalaral  auocaa- 

M  ttepi  hj  whieh  Ihe  right  of  npnnan-  aioa  wu  begiDniag  u>  itlia  place,  and  tjiii  i 

•olUtenl  ill 

evil  ta  be  traced,  and  perfaapa  are  not  earjp  atrifad  Mllia  aaroe  langih  i  ihia  apeeiea  cf  n 

vanain  when  they  are  traond  ;  themibra  wa  pnaentalioa    waa    Dwliiwwn    to   lbr~  -        ' 

aMM  aupplj  tham  bj  tha  |>t«gre>a  of  ihe  aama  tbanfcn  Ihejr  diaappi*>*d  of  tbe  j  ^J 


anjoYing.  tbal  tiaia  repraaeatatio 

"  ne  atepi  by  whieh  Ihe  right  of  npnnan-  aioa  wu  begiDniag  u>  i 

Siirate  auceeaiioni  cane  inKi  Iha  ranoa  Of  ihcir  own  na'  on  iba  Enaliab  madi 

w  \a  Great  BHtain.oraien  in  an*  Iha  meaaura  oribaiiapiBion.     Tbe  Sooteh.  « 

er  eounlT7  in  Barope.  ara  eitram-1y  dim-  ibe  other  haad,  al  ila  aama  period,  had  t, 
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f  T.  A  fifth  rate  Is  diu  on  fdlurB  of  fitis&l  deRcendants,  or  issue,  of  th» 
'  parson  laat  seised,  the  inheritance  shall  descend  to  his  collatenLl  relaiiom, 
onnrof  die  blood  oftheiLntcuuchUDrflS);  euhject  to  the  ihnaiireebd- 
liBniiBs(l9):j    ""  ■"  "    " 

Thn'g  Tr  Oeoffrey  Stiles  pnrchuei  land,  and  it  descends  to  John  Stile* 
Ilia  son,  and  John  dies  seised  thsreoT  without  Issue  ;  whoever  socceeds  to 
Ads  Inheritance  mnst  be  o^the  Mood  of  GwUVer,  the  first  pmrchuor  of 
Ala  fkmily(A}(20).  CThe  first  iTOchasor,.  wr2n(«!M;,„i.s  hp  who  fiW 
aCQuired  the  estate  to  his  family,  wtiatliei  lEa  um4  was^  trandrerred  U> 
him  by  sale  or  ly  gift,  or  jty  any  Othol  method,  except  "on1^~tHat  of  do- 

■tenty 

TlTiis  is  a  nile  almost  jiecniliar  to  our  own  laws,  and  those  of  a  simllat 
•riginal.  For  it  was  entirely  unknown  among  the  Jen-s,  Greeks,  and  Ro- 
mans :  none  of  whoie  laVrs  looked  any  farther  than  the  person  himself 
4rho  died  seised  of  the  estate ;  but  assl^ed  him  an  heir,  without  consider-  , 
ing  by  what  title  he  gained  it,  dr  from  what  aneestor  he  demed  it.  But 
die  law  of  Normandy  (/)  agrees  with  onr  law  in  this  respect :  nor  indeed 
ia  that  agreemem  to  be  wondered  at,  since  the  law  of  descents  in  bcKh  ia 


"Balvni*  M  Ihia  dacHion  wu,  r>l  eTen  in  But,  the  eaitom  of  kraiifJi  SufliA  dnM  BOt 

England  ■  etnwin  ■ficrwirdi.  ihe  ri(hi  of  Bitind  to  iwUitenilR ;  nnd  thcre/Dn.  on  tb* 

■•pNaentnlion  in  (bis  lins  wm  m  firfrcoi  b*-  doathotni*  bnthar,  LadioFthni'ienun  ihaU 

ia(  eain|>lcUi,  tbut  il  wtm  [he  HEne  doubl  Ihtt  not  go  lo  tba  joiln||Ml  biDllwr  vilhouL  >  ip*- 

of  YntkundLinCaMCMnd  inndTcd  th*  king-  \\Vt  It  (bould  hera  be  noite«d,  Ihnl  thon(h' 

Am  in  Biiil  wir.     On  th*  abdioiiicn  of  Rich-  it  ii  neo«iutT  Ihu  ■  peraon  wha  weuU  nio 

ard  Ifae  Second,  the    two  periunt  cUiming  oeed  mtin  iliei*  himeeir  to  Iv  nf  the  lilood  ol 

tiw  rifhi  to  iho  crown,  were  hii  two  eoualn),  lh«  fim  p<Stchunr ;  ]e1.   ithere  the  prraoni 

tbedakiof  Luioiwter,  aoa  of  John  oTOiuM,  aba  liihcriL,  eseceed  or  deilie  liile  mttiein- 

*bo  vu  foanh  iod  Is  Edotinl  the  Third,  wd  hetiiance,  by  lirtue  of  reinnCe  nnd  inicrinedi- 

Ihourtof  March,  ^ndun  to  Lionel  duke  of  ale  duRenli  Tionilhe  purchaanr,  il  »ill  lie  auf- 

CilTenee,  »ho    ww  third    eon    of  the  earns  fieirnt  If  ther  are  related  hy  half  brooH  nnhr 

lidnce.     Ami  the  dieOuniDn)  rejrted  ID  tti  lu  the  pBrchaWr,  oi  to  lorh  other  rtninte  UM 

llgbu   of  ibei*   perafxii,  and  nheiher  rrpre-  ialermfilial*  anceMon  Hhowere  rnrmerli  and 

aenuiion  in  eotlatetal  .ucceHion.  ought  to     fnlf '■— '-  --— '    -'  ■>-  ■-'--■ '- 


Eren  in  liter  limea,  and  when  the  law    ohwur,  provided. 


■no  of  daar«Dt  Tran  the  pur- 


Kund.   that  upon  the  death  of  HEnrj  the  nf  the  shole  tilnnd  to  the  i>rnflti  Ingi  iriieiL 

iid  Of  Pnnoe,  th*  IjHgue  mi  ap  the  unii-  Bob.  Ink.  U.     For  eninple  eee  Mat,  p.  aSS. 
■alof  Bourbon  ea  heir  to  the  Crovrn,  in  oppo-         fSO)  Tolieoflhe  liIandorGKifrrEy.ia  ^ilhar 

Tbit  hM  prince  waa  ton  of  the  elder  bianiji  be  deieended  froni  the  unu  m^i  of  nHnnma 

lo  lbs  canlinM:  but  the  eardinil  being  on*  uieealon.     Twaperwni  are  caiuMntut,  t* 

Mep  Deatrrtolhe  coaimon  ilork,  it  oaa  U-  are  of  the  blood  (that  la,  uhole  l<lo<«l]  ofeach    ' 

■ertrd  that  nrameii  of  blood,  ami  not  repre-  other,  who  are  dFJiceiuted  from  the  lame  tiM 

•Mitation,  took  plare  in  enllatenl  ranieealnn.  Baceeion. 

"  For  many  a^ei  it  baa  now  been  Sled  in        Tb<  heir  and  anceilor  muat  am  only  han 

(rinte  aucceasiona  that  repreaenlation  in  the  two  common  ancp»lon  with  Ihe  nriginHl  pur- 

collateral  line  ihall  lake  place  ;  and  although  ehaaor  of  the  eilale,  but  muat  bare  two  roo- 

«f  hla  IK  Europe  there  hai  euroa  been  any  mon  anceMora  with  each  other ;  and  the rrlor* 

Soeb.  di>[iule  in  puldic  aueoeatiuna  a*  to  gi>e  if  the  »n  purchana  landi  anil  diia  uillioul 

HMni  Tor  f  it W  eiample  lo  prevnil,  yel  the  ei-  iuue,  and  il  ilcecrnJi  lo  any  hPir  on  the  part 

tniite  of  thoae  priTite  auBreaioni,  and  the  of  the  fiither.  if  the  line  of  the  faihcr  ahooU 

rerreaenlation,  will  ptoUhly  preieol  it  rrom  the  line  of  the  mother.     Hale*.  Hial.  C.  L. 

of  die-  U6.  4BE.  III.  la.  And  fiRthteame  reeMm, 
it  ahould  deeaend  to  the  line  nf  Hoy  frtnal*. 
can  iiei  ei  aflerwarde,  upon  failure  of  that 

JIBJ    ine  cuaiom  o\  gaorOtaii  eilenda  lo  Tine,  be  Inmnmitled  lo  the  line  of  any  other 

n^ilnxlii  *othai,irane1>roiher  die  wiibont  remale.  br  aeeocdlrrt  loiheneit  rule.  nil.  ihl 

inue.  ail  hi)  other    brolhera  ihalt  aucceed  aiith,  the  heir  of  Ihe  peimn  lust  neijnl  inuM 

eqully.     (Robiiia.  on  BtnU  book  I.  eh.  •).  be  ■  nolUtenl  kinaman  of  th«  whole  bloo4 
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«f  hoAti  orfgiDtd  ;  uid  this  rule  or  otmoa  cMiDOt  odMrwiae  be  acootmled 
Ibr  than  by  recurring  to  feodal  ptinciplei. 

Whiu  feuds  first  begut  to  be  heTeditary,  it  wu  made  a  neceiaaiy  qaa^ 

lificatioQ  of  the  heir,  who  woold  succeed  to  a  feud,  that  be  sbould 
[*32iJ    be  of  the  blood  of;  that  ia,  lineally  de'scended  from,  the  first  feo- 

daiory  or  purcbasor.  In  GODaequence  whereof,  if  s  vsasaJ  died 
■eised  of  a  fead  of  his  own  acquiiing,  oifcudum  noaum,  it  could  not  de* 
icend  to  any  bu(  his  own  offspring  ;  no,  not  even  lo  bis  toother,  becauM 
be  was  not  descended,  nor  derived  his  blood,  from  the  first  acquirer  J  Bui 
IT  it  was  feudum  sntt^utini,  thst  is,  one  descended  to  the  vassal  from  his  an- 
cestors, then  his  brotJier,  or  such  other  collateral  relation  as  was  descended 
«nd  derived  his  Uood  from  tne  first  feudatory,  might  auceeed  to  such  in- 
herit&nce.  To  this  potpoee  speaks  the  following  rule  ;  "  frater  fratri,  stmt 
UgiUmokaeTededefunUo,mhen»&ciojt^«ormnpatTiafu,\tsuectdat:  sxhou- 
Umunus  efratribtu  a  donunojeuantn  aceeperit,  eo  icfuneio  sine  iegitimo  haerede, 
/ruler  epit  in  feudum  noit  tucctdit  {m).  The  true  feodal  reason  for  which 
rule  woa  this  ;  that  whal  was  given  to  a  man,  for  his  ^rsonsl  service  and 
personal  merit,  ought  not  to  descend  to  any  but  the  heirs  of  his  person. 
And  therefore,  as  in  estates-tail  (which  a  proper  feud  Tery  much  resem- 
bled), so  in  the  feodal  donation,  "  nomen  haertdia,  in  prima  invtstititra  tx- 
■  prtssum,  tanliim  ad  dtaeendentes  ei  corpore  prxmi  vtualli  exleiditvr ;  el  lum 
ad  eollateralet,  nisi  tx  eorpore  primi  vasalli  sive  stipitis  dtsceadant  (n) ;"  th* 
will  of  the  donor,  or  originsl  lord  (when  feuds  were  turned  from  life-estates 
into  inheritances),  not  being  to  make  them  absolutely  hereditary,  like  the 
Roman  aiiodium,  but  hereditary  only  sub  modo  :  not  heredii&ry  to  the  colU- 
teral  relations,  or  hneal  ancestors,  or  husband,  or  wife  of  the  feudatory,  but 
to  the  issue  descended  from  his  body  only. 
I  However,  iii  process  of  time,  when  the  feodal  rigour  was  in  part  abated 
•  method  wBS  invented  to  let  in  the  collateral  icuitions  of  the  grantee  lo 
the  iuheritance,  by  granting  him  a  feudum  nooom  to  hold  vt  feudum  a»ti' 
qumm ;  that  is,  with  all  the  quahties  annexed  of  a  feud  denved  frum  his 
ancestors,  and  then  the  collateral  relations  were  admiued  to  succeed  even 

in  injiiutnm,  because  they  iqigbt  have  been  of  the  blood  of.  that  is, 
[*222]    descended  from,  the  first  imaginary  purcbasor.  i  For  'siiice^it  is 

not  ascertained  in  such  general  grants,  whether  this  feud  abal] 
be  held  ut  feudum  patemvm  or  feudtan  aoitwn,  but  ul  feudum  ioniquum  ntere- 
ly ;  /as  a  feud  of  indefinite  antiquity  :  that  is,  since  it  ia  not  sacertsined  from 
which  of  the  ancestors  of  the' grantee  this  feud  shall  be  supposed  to  hav« 
descended  ;  the  law  will  not  ascertain  it,  but  will  suppose  any  of  his  an- 
cestors, pro  re  nola,  lo  have  been  the  first  purchaser  :  and  therefore  it  ad- 
mits aiyof  his  collateral  kindred  [whohave  the  other  necessary  requisites) 
to  the  inheritance,  because  every  collateral  kinsman  must  be  descended 
from  some  one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of  this  kingdom  , 
for  there  is  now  in  the  law  of  England  no  such  thing  sa  a  grant  of  a.  feo- 
dum novum,  to  be  held  vt  novum  ;  unless  in  the  case  of  a  fee-tail,  and  ther« 
we  see  that  this  rule  is  strictly  observed,  and  none  but  the  lineal  deacen* 
dants  of  the  first  donee  (or  purcbasor)  are  admitted  ^ut  evHy  grtnt  y 
.*nds  infee-simpl*  is  unth  usafeudum  novum  lo  be  hold  uf  antiouum,dsa'J3& 
whose  antiquity  is  indffinile :  dnd  therefore  the  collateral  kindred  of  lE* 
grantee,  or  descendants  from  any  of  his  Uneal  ancestors,  br  whom  A» 
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luda  nugiil  have  pMubfy  b««n  pnrcliaaed,  irs  capabl«  of  being  called  W 
tha  inheriunce {21)3 

f  Yet,  when  ui  aatate  hatk  re^^l^  iettmtdti  in  a  cotirae  of  inbanunco  U 
the  penon  la«t  leised,  tbe  itrict  nile  of  ibe  feodal  law  is  atitt  observed  . 
and  none  ar«  Bdmiued  but  tbe  heira  of  those  through  whom  the  inherit 
■nee  huh  passed  :.  foi  sll  others  have  denionstrably  none  of  the  blood  of 
tbe  firat .  puTcbssor  in  (hem,  and  therefote  shall  ttever  succeed  (42).  Ast 
if  laods  come  to  John  Sules  by  descant  from  his  mother.  Lucy  Baker,  no 
relation  of  his  fatbei  ^as  such)  ahsll  ever  be  his  heir  of  these  lands  ;  and 
me«  t>«rsa,  if  they  deacended  from  his  father  Geoffrey  Stiles,  no  relation  of 
his  mother  (*»  such)  shall  ever  be  sdmiiied  thereto,  for  his  father's  Itindred 
have  none  of  his  mother's  blood,  dot  have  his  mother's  relations  any  share 
of  hie  father's  blood.  And  so,  if  the  estate  descended  tjom  his 
fiuber'a  father,  George  Stiles ;  the  relations  of  'his  faiber's  mo-  [*233' 
tber,  Cecilia  Kempe,  shall  for  the  same  reason  never  be  admitted, 
bitt  only  those  of  his  father'a  father  (33)."  This  is  also  the  rule  of  the 
French  law  (o),  which  is  derivsd  from  the  same  feodal  fountain. 

Here  we  may  observe,  that  ao  far  as  tbe  feud  is  really  an/tfuiiin,  the  law 
tncee  it  back,  and  will  not  auiTer  any  to  inherit  but  the  blood  of  those  an- 
eesiors,  from  whom  the  feud  was  conveyed  to  the  late  proprietor.  But. 
when,  thraugh  length  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  wba&er  his  grandfather,  George  Stilea,  inherited  it  from  hia  father 
Waller  Stilea,  or  his  mother  Christian  Smith,  or  if  it  appear  that  tiia 

Sandfather  was  the  first  grantee,  and  so  took  it  (by  the  general  law)  as  • 
ud  of  indefinite  antiquity ;  in  either  of  these  cases  the  law  admits  ibe 
descendants  of  any  ancestor  i^  George  Stiles,  either  paternal  or  maternal, 
to  be  in  their  due  order  the  heirs  to  John  Stiles  of  this  estate  ;  because  u*. 
ibe  first  csae  it  is  really  uncertain,  and  in  the  second  case  it  is  supposed 
lo  be  uncertain,  whether  the  grandfather  derived  his  title  from  the  part  o 
his  fsther  or  his  mother. 

'  This  then  ia  the  great  and  general  principle,  upon  which  the  law  o' 
collateral  inheritances  depends  ;  that,  upon  failure  of  issue  in  the  last  pro- 
prietor, the  estate  shall  descend  to  the  btood  of  the  first  puichasnr ;  or, 
thai  it  shall  result  back  to  the  heira  of  the  body  of  that  ancestor,  from 
whom  it  either  really  has,  or  is  supi>osed  by  fiction  of  law  to  have  ori- 
ginally deacended ;  according  to  the  rule  laid  down  in  the  year  books  (j>), 

(a)  DamU.  pvf  t.  ^.  (yl  V.  11  Sim.  IV.  14. 

(ai)  Wbew  •  nun  Ukti  bjr  parrh™  he  rdr«cnnveysn 

«Wil  uke  th«  wUM  ■•  a/ndvn  mtimum,  ■nd  Ihe  enurK  of  d 

Aoach  h  b«  limited  to  hii  twin  on  the  putt  of  wai  hsld  not  i< 

U*  nuitlier,  TBI  tbe  Iwin  on  ih«  piirmal  (Ids  •cauiiafeqiuljlo 

skill  l«  pTEfcnwl  in  ths  dMccnt,  for  no  ons  i*  ■  ronreysn™  had 

M  li1wr<T  lo  cr«»t«  ■  now  kind  of  iDhsiitaBoe.  being,  icrarding 

H.   Cbil.    One.   3.   1S3.    3  Cm.  Dig.  330.  jwrt  of  ih*  sipre 

Wuk.  D.  283, 2S3.  MulB  •uch  Bcnn 

(aS)    II   .-ill   wmelLmrt  huppin  thst  Iwo        (23)  Hence  ihi 

cuatH  or  lillft,  tti«  OM  iagiii.  uut  lb*  nther  ilwiya  >ie  uwd  i 

■qniu^,  will  dcKcnd  upon  the  nmr  panon.  uuu ;  for  if  an  only  ohild  hai  1 

in  which  eu«  Ihrj  will  beooaia  united,  and  leent  an  eitateLfrom  his  fxihcr. 

ll»  Hiuildile  (hall  follow  Iha  liiw  of  deiceni  from  hia  mother,  upon  hii  dmih  Mumru  naun 

tknniih  which   liie  legal  eatate   deuKadeJ.  Ihrtt  otxiei  will  dncend  lo  two  diArirnl 

Sh  Gondri^l  d.  Alaloi  ».  Well*.    (Doiigl.  priaoni :  M>  aim,  if  hii  Iwo  grfindrs(h«ra  «id 

771.)     And   in  Jhe  late  eaiw  of  Unglf J  ».  Iwo  gnindmplhen  bad  aaeb  an  eslala.  »hiBh 

Daerd.  (I  Sinonidi  8iu.  Rap. 4S.)  when  an  deacended  lo  hia  fith''!  nn<l  inoihT,  wliom  ) 

iafaiil  dwd  UMtd  of  m  aqiiiialilB  eauu,  de-  «ipposB  also  lo  be  nnlj-  chil.lrrn,  ilii-n,  »  b* 

aelodinf  r,  ptM  m1<ni7uK  lugal  eatale  !«.  fore,  ihcae  four  ealaUn  will  deicand  1^  fctf 

isf  Tcated  ia  iniateea,  bi*  iscBpacit)'  la  call  dLiTareal  hein. 


nf  the  legal  eaiaia 

[by  whieb 

cent  mighi  have  J«*nhnAon), 

n  to  induo* 

'.aiifBUch 

d  actually  been  m 

ade.  il  not 

u>  the  tenna  of  ihi 
>•  duty  of  tlw  trui 

iTio'J^ 

a  oinrctHion  (bcir  if  Inn  mua^ 

.ithareffreEcel, 

.».;*cl«« 

only  child  h«  IW 

ken  hr  d.- 
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Fitttwrbeit  Uf),  Broolc  {r),  and  Hale  {t),  "liMha  who  inmU  hs«*  bnt 
'^eir  to  the  lather  of  the  deceased"  (and,  of  course,  hi  the  mother,  or  an* 
mhef  real  or  supposed  purchasing  aitceatsr)  *<  Aall  also  be  heit  to  the  son  i ' 
h  maxim  that  will  hold  Hnireraalty,  «xcepl  in  the  case  of  a  brother  or 
■later  of  the  half-blood,  which  exception  (as  we  shall  see  bereaAw]  d*- 
penda  npoa  very  specia]  grounds. 

The  nilea  of  inneritance  that  remaiti  are  only  Tvles  of  evidence,  calcu- 
lated to  investigate  who  the  jmichasing  uicestor  was ;   which 
[*224]    "infeudis  nert  ariti^is  haa  inproceasor  time  been  forgotten,  and 
la  supposed  so  la  be  in  feuds  that  are  held  «t  anti^ia. 
/'  VL  A  sixth  rule  or  canon  therefore  is.thatthe  oollateral  heir  of  the  per- 
/  •onlar      '     *        -  '     '  •  "         . .  ■  '»-i 


aed  muat  be  bffiiiGA  ct^lftgal-luiWMJV-Ji^&.jt'^  Mom 


First,  he  must  lie  liis  next  cotlaieral  kinsman,  either  personaHy  bijurt 
tefTf»^lationh  {25) ;  which  proximity  is  redton'eS"  accSHWf f  IS  the  c*- 
lionical  degree's  of  consanguinity  before  mentioned.  Therefore,  the  bro- 
ther being  in  the  first  degree,  he  and  his  descendants  shall  exclude  }b» 
nncle  and  his  issue,  who  is  only  in  the  second.  And  herein  consists  the 
ttwe  reason  of  the  different  Rteihods  of  computing  the  degrees  of  consan- 

C'nity,  in  the  civU  taw  on  the  one  hand,  and  in  the  canon  attd  cotmnm 
'8  on  die  other.  The  civil  law  regards  conssngwnity,  principally  widi 
nepect  to  eaccessions,  and  therein  very  natiit«lly  considers  only  the  persoA 
deceased,  to  whom  the  relation  is  claimed :  it  therefore  oounia  the  degrees 
of  kindred  according  to  the  Ittmiber  of  peiwms  thrmigh  whom  the  eUiro 
must  be  derived  from  him ;  and  makes  not  only  his  great-nephew  but  also 
his  first-cousin  to  be  both  related  lo  hitn  in  the  frmnh  degree ;  becawe 
there  are  three  persons  between  him  and  each  of  them.  The  canon  inw 
regards  consanguinity  principally  with  a  view  to  prevent  inceatuooa  mar- 
liagos,  between  those  who  have  a  large  ponion  i>t  the  same  Mood  rtinntm 
fat  ueir  respectira  vvins ;  and  tbereforelooks  tip  lo  the  author  of  that  bloo{ 
or  the  common  ancestor,  reckoning  the  degrees  from  hini :  M  that  tha 


_       _       _    _  n  ttwl  Liillclon,  >Bd  hiseoBiBBB. 

*«Brc(t  BollHienl  hcli  o(  the  whole  blood  of  iiMr.  lord  Coke,  (Ten.  i.  B.  fo.  1 1. 1>.)  hi*« 

the  pennn  fut  wiled  on  th«  put  of  ibc  an-  laid  down  •  diSvianl  dDKriite.  "  Losdung  tlia 

aotor  throuih  vdiom  (ha  eitilB  deAoended.  iwcetfiitjr  of  ihe  penon,  who  inhrriui.  beii^ 

Wtienkml  tUlaipnkiof  ihennmt  oollue-  '  '  .... 

r«l  reUlion  of  thu  whois  blood  of  Ika  penoc 
lut  KiKd,  uid  of  tin  blood  of  th«  fim  jmr 
ehuor,  hr  msuu  ihs  tutcr  bmKh  of  ttw  ax- 
pieMion.  a*  ■  uualiGcilion,  tni  noi  an  iddi. 
tion  to  tha  flnl  linTich,  thai  the  coltaural  hail 
•f  ibe  irhole  Uood  muit  elaim  Ihrouih  1 
t  aiiceatar  from  whom  ih*  e*talt  dcicendHl.  II 

thai  b«  of  tha  hlood  of  [he  linl  purebuar.  of  nioh  cd'  ibe  reUlirFa  of  tha  whole  Mood  of 

Per    Leach,    i  ice -chancellor.      Haukini    v.  the  penon  1x1  aeiaaJ,  ■(  »r«  vT  U|<  btoid  Mid 

Shewan,  1  Sim.  It,  Slu.  Rep,  35T.  which  eua  eonaanininilr  of  the  panfciB 

•ad  the  pedimaanneied  in  iha  asme  deeert- ■ ' ■"  '--■'—' 

•lEeniion.     On  (ccounl  of  the  qoaliSeation  n 

Suind  for  Ihe  bait  to  ba  cf  Ihu  blood  of  ibe  9.]t 
rat  purchaaor,  nr  noiuitT't.  of  Ihe  enTatr.  ii        (25)  Thi*  i*  onlf  irue  is  tha  ^praat  In*  ; 

nay  luii  uDfrequenilr  huppin,  ihu  (he  peraon  for  when  the  palrrnid  Mid  Biiitnul  linetua 

vpna  whom  tha  inheritance  deToWn  in  •  r»-  hoih  udmiited  loit---' — '■ ■■■ ■  — 

■inn,    ■  not  (ai  indppendenil;  of.  and  lajring  inherit  helore  iha 

■aide  lbi>  qiuUGoatian)  heir  or  neil  of  kin  to  See  p.  236.  poat. 

t  BaaJfc«.BuLnr.  a.t<»,iitollN*Mantkinaw*ll 
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gn)ftt-n«phew  is  related  in  ih*  tliird  caooiucal  degree  Ih  the  person  ^tih 
posed,  and  iSe  lirsi-cousiD  in  Uie  second  ;  the  foroier  being  dulani  thre# 
degrees  from  the  common  ancestor  (the  father  ol*  the  proptuitus),  and  th«i» 
fore  deriving  only  one-rourth  of  his  blood  fnim  the  same  fouatain  ;  'the  lair 
lei,  and  aldo  the  propotitut  himself,  being  each  of  them  disUnt  only  tw* 
degrees  from  the  common  ancestor  (the  grandfather  of  each), and  ihtiiefqr* 
having  one  half  of  each  of  their  bloods  the  same.  The  cominon  lav 
regards  consanguinity  principally  with  respect  to  descents  ;  and  havU| 
therein  the  same  object  in  view  aa  the  civil,  it  nay  seem  as  if  it 
ought  'K  proceed  according  to  the  c|ril  computation.  But  as  il  [*335] 
also  respects  the  purchasing  ancestor,  from  wnum  the  estate  was 
derived,  it  ihorein  reeemblea  the  oanoit'  law,  and  therefore  counts  its  de- 

Sees  in  the  aame  manner.  Indeed  the  designation  of  person,  in  seeking 
r  the  aext  of  kin,  will  coiae  to  exactly  the  same  end  (though  the  degr««a 
will  be  diflerenlly  numbered),  whichever  method  of  computation  we  au^ 
pose  the  law  of  England  to  use  ;  since  the  right  of  repceaeutaiion,  of  the 
parent  by  th^sue,  is  allowed  to  prevail  to  infinitum  (3£).     This  allowance 


(M)  Iliiwn«««lbTUr.CkUtiw.iahB  Hr.  < 

•duioD  oFBIiuuiaiic,  "ilut  Iba  tnu  udoDlj'  BUlu  .. 

•V  inBch  ■  kf  Uw  npmtnaiien  it  bmhirn  iiwbv  Inaianeci  Lis  cnonniDi ;  for  ■  r rnndKHi 
at  lUWii  in  uoh  godntwo,  *nil  Ant  tk«  iit-  at  un  Euher^  binhir  will  inhnii  btton  k 
trodnctLOD  of  ths  conipuIAlion  of  kjodred,  ai-  vtn  of  Ibv  f nnilffiUier't  brotbtr ,  vat  llw  U^ 
4ct  bjr  the  uniin  or  civil  Uw,  inLD  ■  tiMlin  ler  ii  ihe  ntit  callltcnl  Linimui.  Mt.  Ci 
upon  driiMnU,  miv  pcrjiliii,  tad  •»  n«ier  MaartloM  i)  Ibusded  ob  ■  migtiikdi  *it«  of 
woUli  (ot  if  WB  rerar  ihu  aiitb  nils  liihsr  U  tha  nilea  of  deacew,  ud  dd  i  disiagin}  of 
the  civil  or  caiion  taw,  il  will  in  maj  io-  Ihaii  onneiion  one  wiih  inolber:  fuiiCwa 
■--     -      -     --       '-  '-  g*rt*in  thai  •  rnfar  Io  lbs  (iflh  ci  ^  ■  •    ■ 

,.__ .  — .-  -  MoUac  will  '»■  lh«  deaeau  in  ike  i_.. 

befote  a  ton  of  ihs  graaHfathci't  bro-  Uui  •ecaad,  third,  ud  iiii 

s>r  j  ret  dts  lallar  ia  the  not  eaUattrat  bar  w«  ihal)  Sod,  llu'  '-'^-  " 

•MKMcnntiB|lobolktlMeaMaa4a«Tilta«  uaj  jMnaadacw 

eomjiutation ;  for  lb*  fiunmr  i*  ia  ill*  fourth  e(i~~~    ~~'   — 

defraa  hj  the  eanna  and  ibe  alilh  by  tbe  civil  hi 


gMat-crandao*  of  th*  biher'a  biolhac  will  i*.  Iha  daaaaU  in  Ue  cQUatml  line  ia  aubJMl  la 
beril  befote  a  ton  af  ths  graivtfathci't  bro-  ttui  •ecaad,  third,  aad  biiitli  luUi  of  dacew, 
ret  dts  lallar  ia  the  not  eaUattrat  bar     we  ihal)  Sod,  Ihat '  the  lineal  dficendanta  of 


;  hi  lb*  fiumet  ia  ia  lb*  fourth  eaaloi,  and  aland  in  tka  laina  plate  ai  tkt 

.  _,  ._B  eanna  and  ibe  aiilb  by  tbe  civil  Hnon  himteir  would  have  dona,  had  ha  beaa 

IIm  luMr  ia  ia  th»  lUid  bv  the  eanati  liting  i'  and  again,  by  ilie  aipoailion  of  lord 

.1.  .«i  u_  .1.  ...Il .,....;- .1.- J ^-L.-i.u . T,' wo  iail  fcid,  lS»L  K 


]y,  neit  jurt  rrjirevniatiimU.  and  next  jim 
aa  laiddawa  fropiii^wtiiti$ ;  that  ia,  bj  right  of  rrtiretenta- 
a  tkvi  liadi-    tioa,  and  yj  riitai  of  preptaqait; ;  and  thtt 


red." 
Tbcik 

tbvi  liadi-  tioa,  and  b;  riitai  of  preptaqait; ; 

ISliMiS™  '""""  "'  ""  '"""  laleral  e^uain  .hall  iX"r'it,'  meanet"^  "the 

"  Mr.  CbriaiiaiB  aaaarB  that  'tbia  iaU*diM>  richi  af  rcpr«aenlaiiun ;  far  legally,  in  coone 

lion  of  the  cotnpatalion  of  kindred  into  atrea-  ofdcaeenta,  ha  ia  nait  of  hloed  iiiheiitaUe. 

tite  of  deacent,  may  [letplei,  but  can  never  Co.  Litl.  10.  b.     And  tharefora,  Ibouih  on  Ihe 

"But  it  may  ba  aakad,  by  whal  ateau  art  pandaaai of  iha  father'a brcMber  data  appear  u 
we  to  aicettain  and  deiermma  who  ia  naareit  be  mora  degreet  removed  ihao  Ih*  aoa  of  Iha 
M  a  perran  dreeaaed,  whether  hia  ancle  or  hia  grandfaiher  a  broiliFr,  yrl  inaamuch  aa  he  ra- 
tMtkar,  or  any  o<h«r  ef  Ua  nlatioM  t  Ws  pRaanu  bii  lioeal  ancvator,  tke  imcla  of  the 
have  no  rule  which  direcla  that  a  brother  eim  deeeaaed,  he  ia  ooe  degree  nearer  than  iba 
hberit  brfor*  aa  ancle,  but  mtrdy  diat  on  >nn  of  the  nandfniher'i  iirmher.  uho  repre- 
hiilare  of  lineal  deMendantt,  or  iatne  of  th*  aent*  only  tne  ircat-uncle  uf  the  decaaaid. 
'  peraon  laat  aeiaed.  the  inheritaaee  afaall  dea-  Bnl  agua,  Hr.  0.  ditavowt  tbia  dectrian  af  * 
Cend  to  hia  eollalcial  relaliona.  (Canon  S.)  repratentatioii  of  blnoii,  and  propoaea  that  ih* 
And  then  fallowa  thia  aiilh  rule,  whicli  deai<.  rule  it  oaly  true  in  iIm  poieroai  liaa;  for  whea 
aatet  which  of  Iheae  cnllalaral  relaliona  thai]  Uw  paleiaal  aiid  maternal  Hue*  ara  both  ad- 
be  preferred  ;  namely,  iha  neii  csllatetal  kina^  miued  to  tka  inheritance  (tbai  i>}  when  tlw 
aian  of  the  whole  blood.  And  who,  Ll  will  b*  deotaaedwaalka  purchaaorof  iha  eatale;  aad 
aaked,  iaiheneileatlalendkiDamanT  Unlets  it  Ihenfoie  ia  tjivdiim  imwa,  la  be  held  i« 
we  can  have  reoalrae  to  the  degreea  of  cod-  amUjmm,  iba  nsal  rensta  collateral  kinaman, 
languiniiy,  ta  pointed  out  by  the  canon  bv,  m  piMapatand,  will  inheiit  belon!  the  nearcat 
la  order  to  aicertain  Ihia  fact,  we  have  Do  rala  ae^arlt  inMffad.  Hr.  C.  >^B  fall*  inio  tha 
|iy  which  we  can  detarmiDe  what  coUaleral  wme  emr,  and  aremt  to  ditrefard  Ihe  awba* 
Hlative  la  anliUtd  to  Iba  iahetitanot.     Bnl  qnoal  ndaa  of  deeeeoL  by  which  the  kiadnl 
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wu  UMO-atelf  neceanry,  else  ihare  would  have  frequently  bees  many 
claimanu  in  exactly  ihe  aaiiie  degree  of  kindled,  as  (for  ioBtance)  uncle* 
and  nephews  of  ine  deceased ;  which  multiplicity,  though  no  mateiial 
inconvenience  in  the  Roman  law  of  pnrtible  inheritances,  yet  would  hare 
been  prodactiTe  of  endless  confusion  where  the  right  a(  sole  succession, 
■a  wiin  us,  is  established.  The  issue  or  descendants  therefore  of  John 
Stiles's  brother  are  all  of  them  in  ihe  first  degree  of  kindred  with  respect 
to  inheritances,  those  of  his  imcle  in  the  second,  and  those  of  his  great> 
tincle  in  the  third ;  as  their  respective  ancestors,  if  living,  would  have 
been  ;  and  are  severally  called  to  Ac  succeaaion  in  right  of  auch  their  le*  - 
presenlative  proximity. 

The  right  of  representation  being  thus  established,  the  former  part  of 
he  present  rule  amounts  to  this ;  that  on  failure  of  issue  of  the  peiaoa 
last  seisedj  the  inheritance  shall  descend  to  the  other  subsisting  isaue  of 
his  next  immediate  ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his 
sftate  shall  descend  to  Francis  his  brother,  or  his  representatives ;  he  being 
lineally  descended  from  Geoffrey  Stiles,  John's  next  immediate  aneestoi,  or 
father.  On  failure  of  brethren,  or  sistera,  and  their  issue,  it  shall  descend 
10  the  uncle  of  John  Stites,  the  lineal  descendant  of  his  grandfather  George, 
and  so  oo  in  infinitum.  Very  simitar  to  which  waa  the  law  of  iuheritsncfl 
among  the  ancient  Germans,  our  progeniiora :  "  hatrtdet  tueeessoTenptt, 
widautpu  liberi,el  niiilum  ttstanuMum:  si  liberi,nem  tunt,  froxiirau gradux 

in  postatfione,  fratrUf  patnti,  auuneuli  (()." 
[*226]  *Naw  here  it  must  be  observed,  that  the  lineal  anceators, 
though  (according  U>  the  first  rule)  incapable  themselves  of  suc- 
ceeding to  the  estate,  because  it  is  supposed  to  have  already  passed  them, 
are  yet  the  common  stocks  from  which  the  next  successor  must  spring. 
And  therefore  in  the  Jewish  law,  which  in  this  respect  entirely  corresponoH 
with  oura  (u),  the  father  or  other  lineal  ancestor  is  himself  said  to  be  ths 
heir,  though  long  since  dead,  as  being  represented  by  the  persons  of  his 
iaane ;  who  are  held  to  succeed,  not  in  their  own  rights,  as  brethren,  uncles, 
4v.,  hot  in  right  of  representation,  as  the  offspring  of  the  father,  granit 
lather,  ^.  of  the  deceased  (u).  But,  though  the  common  ancestor  b* 
thus  the  root  of  the  inheritance,  yet  with  us  it  is  not  necessary  to  nouM 
him  in  making  out  the  pedigree  or  descent.  For  the  descent  betweeQ 
two  brothers  is  held  to  be  an  imnudiate  descent ;  and  therefore  title  maj 
be  made  by  one  brother  or  his  representatives  to  or  through  another  witb- 
out  mentioning  their  common  father  (z).  If  Geoffrey  Stiles  hath  two  soaa, 
John  and  Francis,  Francis  may  claim  as  heir  to  John,  without  naming 
their  father  GeolTrey ;  and  so  the  son  of  Francis  may  claim  as  cousin  aoS 
heir  to  Matthew  the  son  of  John,  without  naming  tbe  graodfather ;  m>.  u 

V)  Tidtw  lb  Mr.  OmL  U.  (■}  Sddn,  &MX.  XIr.t.  II. 

In'  Numb,  c.  IT. dlSlilM.  IV«Bl.*tJ.  llti.tO.  llUaLeiA' 

JcrJTsd  rromuw  blood  or  the  inii[giiii«ion,  aaiion  the  ons  with  ■notbH.    "niiu,  for  im 

bowenr  rnnie,  an   ■dmilMd  befon  tboM  Manee.  m  in  the  diract  dEKroding  Nne  by  iha 

from  tht  blood  of  rhe  Teiule.  howerBr  neu.  firtt  e«uin,  uken  bj  iMelf,  ill  Ihi  FhiMrrn.  ■• 

Tha  nile  Ituinfon  mar  (UnfCgood  and  un»-  by  ths  fiflh  nila,  lit  Dm  BolklenJ  wlalirpi,  «( 

oaptKnahla  in  Ehii  fofm,  that  Ihe  «I1at(nl  any  penoo  dtoruad,  wooW  be  cBiittrd  W  ■» 

kininaD,  who  i*  eilbcr  bf  reprcMnlatJDn.  or  eqaal  aban  o^lbe  inheriUnEa  ;  bui  ihpat  ai* 

in  bia  own  pananal  nghl,  nrarait  to  iha  dg-  auliaaqiientif  aiplajacd,  tba  one  Eo  mean  Ul 

aoaaoi.  ihiU  be  admitieil,  and  aucoerd  lo  Ihe  male  iuue,  and  of  them  Ihe  cldrti,  in  pnrer 

tBhentuncr,  on  failun  of  hii  lineal  dncend-  enna  lo  the  Camalei :  and  ihe  lanrr,  tbe  oe« 

•nil.     Tharnleiardeaeenl  null  be  taken  lo-  ealljtentl,  eiiher  in  hia  ovn  right,  oi  hj  rrpr*. 

I*ih«  in  a  eonneeled  »iow ;  nor  ean  we  in  aeniatinn  in  the  mala  line,  in  pirrerenee  to  1^ 

MaDriDntanoaadalaanTODaof  tlMeaDonaaf  ftmala."     bea  H.  Obit.  [V*o.  110-113. 
Jrwanii  m  a  poaiiire  ml*  wilboul  auob  MU. 


Iligii/caT^CoOglc 


OF  THINGS.  iM 

•an  of  Francis,  wbo  nu  tfl«  brothoi  of  Joh>.  wbo  wu  the  biher  of  hfa»> 
their.  But  though  the  commofl  ancestors  are  not  named  in  deUuoing  th« 
pedigree,  ynt  the  law  still  respects  ihem  as  the  fountains  of  inheritable  blood; 
■■  •    refore  "        "  "     '        "■■■-■•     -  ■       ■  -"    - 


id  therefore,  in  order  to  ascertain  the  collateral  beii  of  John  Stiles,  it  is  first 
necessary  to  recur  to  his  ancestors  in  the  first  degree  ;  and  if  they  h«r« 
kft  any  other  issue  besides  John,  that  issue  will  be  his  heir.  On  defaoU 
of  such,  we  must  sacend  one  step  higher,  to  the  ancestora  in  the  lecosd 
degree,  and  then  to  those  in  the  third  and  fourth,  and  ao  upwards  tn  infim- 
Utm,  till  some  couple  of  ancestors  be  found,  who  have  other  issue  descend- 
ing from  them  besides  the  deceased,  in  a  parallel  or  collateral  bne.  Fioni- 
these  ancestors  the  heir  of  John  Stiles  must  derive  his  descent ;  and  in 
auch  derivation  the  same  rules  must  be  observed,  with  regard  to 
the  sex,  'primogeniture,  and  representation,  that  have  before  been  [*227] 
laid  down  with  regard  to  lineal  descents  from  the  person  of  the 
last  proprietor. 

But,  secondly,  A;;  heir  need  not  be  the  nearest  kinsman  absolutely,  bpt 
only  suh  modo ;  that  is,  he  must  be  the  nearest  kinsman  of  the  tohole  blood ; 
fijf  tf  iKefelJB  a  tnuch  nearer  kinsman  of  the  half^lood,  a  distant  kinsman 
of  the  whole  blood  shall  be  admitted,  and  the  other  entirely  excluded  ;  nay, 
ibe  estate  shall  escheat  to  the  lord,  sooner  than  the  half  blood  abidl 
inherit  (27). 

CA  kinsman  of  the  whole  blood  is  bo^tbat  is  deriredi  not  only  from  the 
,  me  ancestor,  but  from  the  same  cotipte  of  anc.dBlon.  V  For,  as  overy 
tnan^s  own  blood  is  compounded  of  the  bloods  of  his  respective  ancesiArs, 
be  only  is  properly  of  the  whole^or  entire  blood  with  enother,  who  hath 
(so  far  as  the  distance  of  degrees  will  permit)  all  the  same  ingredients  in 
the  composition  of  his  blood  that  the  other  had.  Thus,  the  blood  of  John 
Stiles  being  i^omposed  of  those  of  Geoflrey  Stiles  bis  father,  and  Luct 
Baker  bis  mother,  therefore  his  brothot  Francis,  being  descended  from  both 
the  same  parents,  hath  entirely  the  same  blood  with  John  Stiles  ;  or  he  is 
hit  brother  of  the  whole  blood.  But  if,  aher  the  death  of  Geoffrey, 
Vucy  Baker  the  mother  marries  a  second  husband,  Lewis  Gay,  and  halh 
issue  by  him  ;  the  blood  of  this  issue,  being  compounded  of  ihe  blood  of 
Lucv  Baker  (it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (instead 
of  deoffrey  Stiles),  on  the  other  part,  it  hath  therefore  only  half  the 
■ame  ingredients  with  that  of  John  Stiles ;  so  that  be  it  only  his  brother 
of  the  half  blood,  and  for  that  reason  they  shall  never  inherit  to  each  other. 
So  also,  if  the  faibei  has  two  sons,  A  and  B,  by  different  venters  or  wives ; 
now  these  two  brethren  are  not  brethren  of  the  whole  blood,  and  therefore 
•hall  never  inherit  to  each  other,  but  the  estate  shall  rather  escheat  to  tb« 
lord.  Nay,  even  if  the  father  dies,  and  bis  lands  descend  to  his  eldett 
son  A ,  who  enters  thereon,  and  dies  seised  without  issue  ;  still  B  shall  not 
.be  heir  to  this  estate,  because  be  is  only  of  the  half  blood  to  A,  the  person 
last  seised  :  but  it  shall  descend  to  a  sister  (if  any)  of  the  whole  blood  to 
A  :  for  in  such  caaea  the  maicim  ia,  that  the  seisin  or  pottttrio  frairii  faeit 
soroTtm  esat  kaeredam.  Yet,  bad  A  died  without  entry,  then  B 
might  have  inherited ;  not  as  "heir  to  A  his  half-brother,  but  as  [•228] 
lieir  to  their  common  father,  who  was  the  person  last  actually 
Miaed  ly)  (28). 

(iFl  nito,  H.  C  L.  MS.  

(97)  ll  niT  bi  obMmd,  tUt  it  u  alwiin    KUeh.  323.  ■.     P1o«-d.  TT.  ■.    Trin  19  IL I 
WBiied.  nr  prvniiiMd,  thai  ■  pcnoD  ifof  L^    pLap.  II.  b.    Wuk.  D«c.  T9,  a,  (s). 
*Mc  blood,  vntil  dM  eoatniT  ba  ahiwa.        (w)  IIm  DM&iin(  of  Iha  muim  U.  IhK^ 

ll,g,™T:C00glc 


Tim  tots.  ?T''il"Bflfl  nf l'^'l  Yft'F  lilw*^  fainul^  in]'-Hi"^n,  '—'"n  vlniMt 
pMuIiar  to  our  own  Uw,  it  looked  upon  as  a  Wang  a  hardship  by  siich  tm 
ai*  DD&cquainted  with  the  reaMua  on  which  it  is  grounded.  But  thBM 
•ensures  acise  froia  a  misapprehcAsion  of  Uie  nile,  which  is  not  ao  niid 
>  ba  considered  in  the  light  or  a  rule  of  descent,  ae  of  a  nile  of  endaucs : 
4a  auziU»Ty  ,rule,  to  cany  a  foriner  into  execution.  And  hers  we  nmat 
aguo  reiuember,  that  the  great  and  most  univarsal  princ^)Ie  of  collateral 
liMMritaDoes  being  this,  that  the  heir  xoxfeuditm  aitliqvum  must  be  of  th«  - 
blood  of  the  first  fetidtuorf  or  puichaaor,  lou  is,  derived  in  a  lineal  dascant 
.ban  him  ;  it  was  originally  requisite,  u  upon  girts  in  tail  it  still  is,  to  make 
out  the  pedigree  of  the  heir  from  th«  first  donee  or  purchaaor,  and  U>  ahew 
that  such  heir  was  hii  lioeal  representatiye.  But  when,  by  length  of  liiM 
aad  a  long  course  of  descents,  it  canie  (in  those  rude  and  unlettered  ogea) 
Co  be  forgoUen  who  was  rsally  the  first  feudaloty  ar  puicbasor,  and  thara< 
by  the  proof  of  an  actual  descent  from  him  became  impoasibU  ;  than  (ha 
Uw  wbstituted  wtux  sir  Martin  Wright  («)  csile  a  reiisonabU,  la  the  atead 
of  an  mpostibU,  proof ;  for  it  remits  ^  proof  of  an  actual  descent  from  tha 
£nt  purchaaor  ;  and  only  requires  in  lieo  of  it,  that  tha  claimaoi  be  next 
of  the  whole  bWd  to-  the  persoa  laat  in  poetession,  (or  derived  fiom  tha 
same  couple  of  ancestors)  g  which  will  probably  answer  the  aame,ead  u 
if  ha  could  trace  his  pedigree  in  a  direct  line  from  the  first  purchaaor.  Fm 
ha  who  is  my  kinsman  of  the  whols  blood,  can  have  no  ancestora  beyond 
or  higher  thsjn  the  common  stock,  but  what  are  squally  my  anoeaton  alaoi 
and  mine  are  vie*  vtrsa  hia  :  he  fherefote  ia  very  likely  toba  derived  fnm 

ithat  unkoowa  ancestor  of  mtiie,  from  whom  the  inheritance  deeMaded. 
Butakins^U  of  the  half  blood  ha<  but  ooe  half  of  his  ancaalora  above  dia 
CMumon'stock  the  sam^  a^  mine  ;  and  therefore  diere  ia  not  the  mmapto* 
bability  (29)  of  that  atanding  requisite  in  the  l*w,  that  1ie^"^imwLufa 
th«  blood  of  the  first  purchaaor. 

(■)  TinvM,  IML 

■BWiiiai  of  ■  tnntbar  inll  mah*  bb  liMar  tni  kwl  (ban  died  ■DtinDr  wUeJ.     S  Wood 

tf  lU  wbola  blood  bi*  beir  in  preleruiM  to  ■  3X.  Foarna,  44S.  3  Wila.  24,     Ii  mar  alaa  ba 

>roiher  of  thi  hiirblood.     Litl.  S3.  obsFxed,  thai  if  Ihe  father  die  wiibaut  bain 

It  mar  rrom  the  above  paaaaga  in  As  leit  tp*1«,  hia  dnu^ hian  bj'  diffeHnt  lentei*  maj 

ba  parDairad.  ihat  iha  mis  depctiAi  «DtiralT  inkarit  lunthec  to  tba  iilbti,  aldttwEh  (bay 

aa  ilia  qgeiLian,  wh^ihi^r  tbc  eldar  aon  bad  ab-  cuinot  inhsiHt  to  (acb  oLber.     Bio.  Abr.  J>» 

Uined  i  leisin  of  tha  eiiatt) ;  for  if  bahia  ob-  «™i,  pi,  SO.     1  Hoi!.  Abr.  827. 

tUMd  inRb  a  aabli,  thoagb  net  by  acMal  m-  (fl9)  Tliia  teasan  Kill  ha  f 

trj,  M  willbatufficiMt  to  mak*  bim  as  an-    lioa  t*b«  iui>aliabot«7,an . 

ecator,  xi  HI  U  Iranamit  tbe  aiUla  dateend-  founded  iu  tnilh.     Ilia  not  true,  that  ■■■!).« 

mi  V)  hia  own  right  hf  ira.  bit  aiwer  of  the  even  in  moat  cuei,  there  ii  a  grealcr  pnbv 

wlioi*  blood  r/iit  be  enlilled  id  prafaiHWa  t«  bilitr  thai  a  kiiumiui  of  iba  wbiM  blood  u  fc 

iha  bruiher  of  the  half  blood  i  hut  if  b*  he*  li'ed  fiomilwbliKidDf  the  fiMpunthaaor.tte 

■Ml  obtained  auch  a  a; lain,  hii  brniher  of  the  a  liinarnu  of  the  h»lf  l.jood  ;  or  thai  ■  kin*- 

Mr  blood  will  auowed  m  h«r  to  hia  bthaT,  nan  of  (he  hnlf  Uond  hat  in  all.  at  a< 


he  neraon  Ua[  aeited.     m.  Cbjt.     inagt  eaaat,  (aver  eomMWt  NItoMDni  of  tba 

Of  aome  iDharitancet  llien  Ran-     nenon  1a>i  leisad,  than  a  kininian  of  Uw  whols 
tpuHotiafiatru;  u  if  the     blood.     Mv  brother  of  the  liiUf  blood  (the  i 


■hla«  bnlhar  itiea  bafbra  a  prwMitMion  U  u  af  Bj^  (uhar),  baa  pat  ejiaiuar  (m^  ftlhe^, 

adiowaon,  it  will  detceod  to  ttas  halfJiiDther  mart  in  cemnnn  with  loe,  than  my  utu^ltoflk* 

uheir  toihc  peraanlaataeiird.andnollolhe  whole  blood;  aevcral  niDn>  thaa  my  grrM-an- 

•itter  of  the  whole  blood.     1  Burn  Ec  II,  ele  (tee  ami,  pegs  S3I) ;  and  more. aliDott  m- 

So  of  revertioDt,  laiDaaBdeni  tai  aieosloi^  nitaiaDi%  nan,  tbiw  tile  dciecDdsnta  of  mt 

dBTiaea,   there  can  be  do  aeiain  ot  poiicHu  palernal  grand  mot  hei 'a  nuteriut  (nwrifalber. 

.freWt ;  and   if  Ihey  are  rtwried  or  rranied  Vei  «U  ihete  may  inherit  an  est.io  descended 

thai  coma  into  poaieatioa,  ia  entitled  to  theia  thouik  OT  haU  bioihu,  tbo  «M  of  my  lather, 

.qr  daaeaM;  thu  la,  that  peraon  who  wouUl  (ba  a(t|iniU  ouicbaaiv,  cawnal  inherit.     Aadil 

han  been  hnr  to  A  if  A  had  lif ad  wi  laof,  '■'pI«ta,tlwV'*'ii>«iaot<»u>derili*  point « 


■a  t:  Co  Ogle 


or  tmsoa  Mir 

To  mostratc  tfcw  ky  Msnpte;  Lm  dun  W  Joha  Gtiha.  md  ||*339] 
Francis,  brmhers,  W  tlM  Mnine  fatber  aaA  motbt*,  and  lawhaf 
aon  of  tfie  same  moiher  by'  L«wis  Oay,  a  leoaad  hngbmA.  Now,  tf  JcAU 
Aei leiied of  hnds, bot itiaitKvtuin  yhiiThwi'ihnji  Jiwniiliil  fo "iiimhat) 
bis  ikther  or  mother  ;  1ft  thiai  tu^  kit  brbdm  Fiwioii^af  tli«  wlwle  blood.' 
n  <]nlified  to  ba  his  hsii ;  lor  h*  la  Mire  to  be  in  the  line  «f  dsKeM  fNok 
A*  first  pwehafiOT,  wheHiev  it  wvtm  the  line  of  tke  fatbn  or  tbe  noihn- 
Bat  if  Francta  shouI<]  die  b<fbr«  36km,  ^itfravt  itwm,  the  aotfaer'*  »o«  b^ 
lie  wis  G  ft}- (or  brother  of  the  haU*  blowd)  is  tMeri^  incapable  of  beug  beir  ; 
fbr  Ae  rarlnot  proteliis  dwcent  from  the 'fimt  purcfaBBor,  whsia  unkiiowB^ 
nor  has  be  that  fair  probaUfity  which  the  law  atoita  aa  preaumpure  eri- 
fcnce,  since  he  is  to  the  lliU  as  llkeff  not  ta  ie  descendod  fraai  the  Une  M 
tfie  first  pnrchaaor,  at  Iab4  Jeseekdod ;  aaettliercfore  tbe  inhetitaace  shdl 
go  to  the  nearest  relatiaa  fMweaaad  of  lUa  pceasmpiivs  pcoof,  the  whole 

And,  as  this  is  the  cHse  InJhtdU  mtHqw,  vhen  tbnro  really  did  once 
exiel  a  purchasing' aiMedtor,  whoi*  fofgottsn  ;  it  i»i4«othe  case  i%frttdH 
mms  held  ut  ontiqHis,  w1mt«  the  purchaaiiw  Ucebier  i>  merely  ideal,  and 
iierer  existed  (rat  only  in  fietion  of  la«r.  Of  thda  numia  an  ali  pwU  of 
latlda  in  fee-aimple  at  this  day,  wUob  arv  infaentrtle  w»  if  tfaey  descendad 
frem  some  DTVceruuTi  indefttite  anofcior,  and  tberefAre  any  of  tbe  ccdlaleral 
kinclred  or  iA«^  real  modern  pnrDhaao*  (and  not  hia  o-wii  ofTspring  oaly)  may 
inherit  them,  provided  tttey  be  of  the  whole  blood ;  lor  all  such  are,  in 
indgrnent  of  hw,  likely  enough  to  ba  derived  front  this  indefinite  aeceator  i 
bm  chose  of  the  half  blood  are  etctoded,  for  want  of  the  same  probability. 
Nor  should  this  be  thoogtit  hsr^  that  a  brother  of  tho  purohasor,  though 
oitly  of  the  half  blood,  nmaC  thas  be  disinherited,  aad  a  more  remote  reh- 
tion  of  the  whole  blood  Emitted,  meFely  upon  a  sappoaition  latd  fiction  of 
hw :  since  it  i^  only  upon  a  like  •oppoeiiiMi  and  fiction,  that  brothreit  of 
pnrchasoTS  (whether  of  the  whoU  or  half  blood)  are  entitled  to  inherit  at 
all ;  for  we  have  seen  tba*  mfem^  ttrieu  rtovu  neither  biethraa 
nor  any  other  collaterUa  were  adbnilted.  As  'diorefoi*  iafttidti  {*330] 
atttiqais  we  have  seen  the  reaaemMmieafl  of  exdading  itte  ha^T 
blood,  if  by  a  fiction  of  law  Kfemdum  nottmn  bo  miAe  ^lescendible  to  ccdlata^ 
rata  as  if  it  waa  feudnfn  antiquum,  it  is  jnat  and  oqaitable  that  it  should  be 
aabject  to  ihe  same  restrictions  as  welt  aslfaesama  latitDde  of  descent. 

Perhaps  by  this  time  the  exehiBioa  of  the  half  blood  deoa  not  appnr  (^ 
blether  so Hn reasonable  afl  at  fivar  sight  itis  apl  to  do.  It  ta  earteinly  a 
Tory  fiite-fipun  and  aablto  nieety  ;  b«  neniidefMg  tho  principtoa  Hpos 
vllch  our  law  i»  foandKd,  It  to  net  an  injnaticr,  nor  always  a  Wdahap ; 
since  even  the  succesdon  of  Ae  whoVi  blood  wm  on^in^y  a  beita&eial  i» 
dfligence,  rather  than  iho  snict  li^t  ef  oall««mla]  aad  tlioagh  tkat  i»> 
diligence  is  mil  ext«»ded«K>  die  deno-kinAw),  yet  tfasy  He-rately  abrtd)|od 
of  any  rigtrt  wbieh  rtiey  coald  powtbly  bwro  cnjaysd  bebro.  The  doc- 
tiiae  of  the  whoto  bhiod  WM  eaIc<4a*adiiD  SBfply  ^0  fiMqtieiwiHwoasihiHtV 
of  proving  a  descent  from  the  first  purchaaor,  without  some  proorof  which 
(aceording  to  our  fiuidameUal  maxim)  th<TB  can  be  no  inhentance  allow- 
ed of.     And  this  pnrpoeo  it  answeia,  ftvr  ^  most  part,  effectaally  eaoa^. 

tinging  a|«n  greater  or  lm  (inibriliiljl; :  far  thi  lalf  Uaad. 

ten  iHWHtlj  onhf  uunamii  lh»  h<tf  HaoA,  >■•  Thw  noM  ii  pud;  iwlniHJ  frwatbaUa 

nfcsJof  utterly  «)■*»  it.  wth»H«art»ril  aiMMad  to  b«  pdniicd  by  »  hU*  ud  UanM 

n&emcheai  then  dersln  upon  ■kinUBUiDf  Jo^  NiU  liritf. 
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IBS  THE  RIGHTS 

'  I  speak  with  (beae  natrictiona,  becaoie  it  4a«a  net,  Keiths  can  any  othn 
method,  anawer  th»  purpose  aatirely.  For  ihiHigh  all  the  anceston  at 
John  Stiles,  above  the  cominon  stock,  are  dao  the  anceston  trf'  his  coUate- 
raj  kinsman  of  the  wbole  blood ;  Jret,  unleaa  that  pommon  stock  be  in  tba 
first  degree  (that  is,  unlets  they  have  the  same  father  and  mother),  then 
will  be  intermediate  anceston,  below  the  common  stock,  that  heioag  to 
eidier  of  them  respectively,  from  which  the  other  is  not  desceuded,  snl 
therefore  can  have  non«  of  their  blood.  Thus,  thou^  John  Stitee  and  Ua 
brother  of  the  whole  bli>od  can  each  have  no  other  sacestors  than  what 
are  in  common  to  them  both  i  yet  with  regard  to  his  uncle,  where  the  con- 
mon  stock  is  ramoved  one  degree  higher  (that  ia,  the  gimndrather  and 
grandmotheT),  one  half  of  John'a  anceaU>n  will  not  be  the  ancestors  el 
iEia  uncle :  his  patrvut,  or  fsdier'a  biotber,  derivea  not  hia  deacent  from 

John's  maternal anceatora :  nor  hia  ooanru/u*,  or  mother's  brother, 
[*231]    'from  those  in  the  paternal  line.     Here  then  the  supply  of  proof 

ia  deficient,  and  by  no  meana  amounts  to  a  certainty  :  and  the 
higher  the  common  aiock  is  removed,  the  more  will  even  the  probabilitf 
decrease-  But  it  mnst  be  observed,  that  (upon  thn  same  principles  of  cal- 
cuiation)  the  half  blood  have  alwaya  a  much'  leas  chance  to  be  deacvaded 
iroffi  an  unknown  indefinite  ancealor  of  the  deceased,  than  the  whole  blood 
in  the  same  degree.  As,  in  the  first  4egree,  tbe  wbole  brother  of  Ji^ 
Stiles  Is  sure  to  1w  descended  from  that  unknown  ancestor  ;  bis  half  bi^ 
ther  has  only  an  even  chance,  for  half  John's  aitcestors  are  itot  his.  So, 
in  the  second  degree,  John's  uncle  of  the  whole  blood  has  an  even  chance ; 
but  the  chances  are  three  lu  one  against  his  uncle  of  the  half  blood,  for 
three-fonnha  of  John's  anceston  are  not  hia.  In  like  manner,  in  the  third 
degree,  the  chances  are  only  three  to  one  against  John's  great-uncle  of  the 
whole  blood,  bot  they  are  aeveo  to  one  againai  his  great-uncle  uf  the  half 
blood,  foraeven-eighthaof  John'a  ancestors  have  no  connezifHi  in  blood  with 
faim.  Therefore  die  much  leaa  probalnlity  of  ihtf  half  blood's  deacent  from 
Jhe  first  pnrchaaor,  compared  with  that  of  the  whole  blood,  in  the  aeveial 
degrees,  haa  occaaioned  a  general  exclaaion  of  the  half  blood  in  all. 

But,  while  1  thua  Jllastrmte  the  reason  of  ezoluding  the  half  blood  in  ge- 
neral, I  rauat  be  impartial  eiKMgh  to  own,  that,  in  aoi^  instances,  tbe  prac> 
rice  is  carried  ferther  than  the  princi[de  upon  which  it  goes  will  wamsL 
Particularly  when  a  kinsman  of  the  whirie  blood  in  a  remoter  degree,  as 
the  ancle  or  great-nncle,  is  preferred  to  one  of  die  half  blood  in  a  nearer 
degree,  as  the  brother  ;  for  Uie  half  brother  hath  the  same  chance  of  being 
descended  from  the  purcbaaing  ancestor  aa  the  ilacle  ;  and  a  thrice  (30) 
itetter  chance  than  the  great-uncle  or  kinsman  in'  the  third  degree.  It  is 
«lao  more  especially  overatrainad,  when  a  itiBn  haa  two  sons  by  difieroit 
-«*nters,  and  the  estate  on  his  death  dcaceoda  horn  him  le  tbe  eldest,  who 
«iiters  and  dins  withoat  issue ;  in  which  caae  tl^e  yoon^  aon  cannot  in- 

herit  thi^  estate,  becanse  he  is  not  of  the  whole  blood  to  tho  laai 
f  *333]    jjfuptietur  (a).    This,  it  mmt  bo  'owned,  carhea  a  hardship  with 

M  AiUt.kMllKcualliuiLtitttB(ii»nad,H 
Mmt.  III.  OntlHdBUhDf  ■itwn.wboMth 
' '  n  wifa,udmfoDnhliTinM)i«,    oTUievlwl* bland;*: 


wl  two  UtA  wilboot    I 


n  rwhBi*!  UDdi. 


(H)  Xr.  Chrlttiui  In*  }u*ttv  otMmd  tW    bar ;  tW  eh 
4ria  aochttobc  toici;  for  Ihs'hitflirDllMrbM    for*  nrioe  In 
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Mk  *«c«  HpOB  {«oial  ^nciple» :  foi  tlie  iul«  «m  intrnduced  only  to  mp 
^  bM  proof  of  a  desceni  from  the  firsi  purchMor ;  bul  here,  as  thii  ea- 
tate  iKHoirtauBly  descended  (tota  the  fethei,  aiid  aa  both  ihe  brotben  con* 
buediy  apnuig  tram  him,  it  is  demonBtrable  thu  the  half  broUier  miui  be 
ol  iho  blood  o?  the  Grat  purchasor,  who  was  eiiher  the  father  or  aome  at 
the  father's  anceston.  When,  tbeiefore,  ther^  k  actual  de  noon  suction  ol 
&b  thing  to  be  proved,  it  is  bud  to  exclude  a  man  1^  a  rule  subatiluted  to 
•apply  that  proof  when  deficient.  So  far  as  the  iiiheritance  can  be  evi- 
denliy  tnced  back,  there  seems  no  need  of  oaHliig  in  this  presumptive 
j^oof,  this  lule  of  (HYibability,  lo  inveetigace  what  is  already  ceitain.  Had 
the  elder  brother,  indeed,  been  a  puichasoi,  there  would  have  been  no 
Hardship  at  all,  for  the  leasoas  already  given  :  or  had  the  frater  vttrinut 
only,  or  brothier  by  the  mother's  aide,  been  excluded  from  an  inheritance 
which  descended  from  the  father,  it  had  been  highly  reasonable. 

indeed  il  is  tbis  very  instance,  of  excluding  a/roZer  con««ii;i«ts«iM  or  I^nn 
lh«  by  the  father's  side,  fron  an  inheritance  wnicb  descended  apatre,  that 
Ciaig  (6)  ha*  singled  out  on  which  to  ground  his  strictures  on  the  English 
l^t*  of  half  btood. .  And,  really,  it  abould  seem  as  if  originally  the  custom 
of  excluding  the  half  blood  in  Normandy  (e),  extended  only  to  exclude  a 
frmtr  vltriintt,  when  the  inheritance  deacendsd  a  pafre,  and  viee  vana,  and 
peesibly  in  England  also  i  as  even  with  ue  it  remained  a  doubt,  in  the 
tine  of  Bracion  (d),  and  vf  Fletft  («),  whether  the  half  bk»od  on  the  father's 
side  WW  excluded  from  tbe  inheritance  which  originally  descended  from 
Uie  oommtm  fadier,  or  only  from  such  as  descended  from  the  respectirs 
mothers,  and  from  newly-purchased  lands.  So  also  tbe  rule  of 
law,  as  laid  'down  by  our  Forlescue  (/),  extends  no  fanher  than  [*233] 
this  :  JrtUtrfratri  uUriMO  nan  succeJet  in  haertdilate paler na  It  is 
tonreovar  worthy  of  observation,  that  ^y  our  law,  aa  it  now  stands,  the 
crown  (which  is  the  highest  inheritance  in  tbe  nation)  may  descend  to  the 
half  blood  of  the  preceding  sovereign  (g),  so  that  it  be  the  blood  of  the  first 
ntonaicb  purcbasor,  or  (in  the  feodal  iangu^e)  conqueror  of  the  reigning 
family.  Thus  it  actually  did  descend  from  lung  Edward  ^e  Sixth  to 
queen  Mary,  and  from  her  to  queen  Elizabeth,  who  were  respectively  of 
ihe  half  blood  to  each  other.  For  the  royal  pedigree  being  always  a  ma^ 
ter  of  sufQcient  notoriety,  there  is  no  occasion  to  call  in  the  aid  of  this  pre* 
Buntptivf  rvle  of  evidence,  to  render  probable  the  desceni  from  the  royal 
slock,  which  was  formerly  king  William  the  Norman,  and  is  now  (by  act 
of  parliameet)  (A)  the  ptineess  Sophia  of  Hanover.  Henoe  also  it  is  thai 
in  estates-tail,  where  the  pedigree  from  the  Srst  donee  must  bo  strictly 
proved,  half  blood  is  no  io^dimenl  to  the  descent  (i) :  because,  whei;  'he 
linetige  is  clearly  made  out,  there  is  no  need  of  this  auxiliary  piool  (31). 
How  far  it  might  be  desirable  for  the  legislature  to  give  relief,  by  amending 
ihe  law  of  descents  in  one  or  two  inalooces,  and  ordaining  that  the  hall 
Uood  might  always  inherit,  where  the  estate  notoriously  descended  from 

mclairlinlnlf.  t«E4a.  ;r.  IhM  *hs»  tuxli        (4i  L%e.XI,ti. 


taatrrtmmrt,  nch  mllhl  t*  halt  oT  Ul 
IbsMbai.  Mm.  iSw.  I[.  (M,  Fi 
mmt  mtrtdii.  tS'. 

(»l  1. 1,  I.  !«,  t  IL 

lit  Gt.  LiHUmm.  t.  U. 


U)  Pbnd.  9U.    Co.  tin 
(I)  Jl  WUl.  III.  c.  1. 
li)  LM.  t  14,  IS. 


■a  t:  Co  Ogle 


i8S  THE  RIGHTS 

lU  mm  proper  anento^,  sai  in  taaea  ornew-purclmnd  kmh,  or  wietattir 
dMcento,  stMniti  iwvet  be  enAided  by  fbe  vbole  blood  in  a.  Tcmoter  d* 
me ;  »r  how  far  a  pritMe  inconrenieiKe  Hbauld  be  MtH  aub^tied  lo,  t»- 
Aer  t^ian  a  feng-eatabKthed  rule  should  be  rtiaken,  it  ia  iioi  for  me  lo  d«* 
tMinih9(32). 

The  nile  then,  together  with  ita  UlmtKiimt,  amonnta  Da  thii :  ibat,  » 
Order  to  keep  the  estate  of  John  Stiles  as  nearly  ae  poaaiUe  in  th*  line  wt 
hia  purchaaing-  ancealor,  it  tmet  descend  to  the  tsaue  of  the  aaareat  coupl* 
<rf'  ancestora  thai  have  left  deacettdantd  behind  diem  ;  becanae  tba  ^escea- 
daoto  of  one  ancestor  only  are  qot  ae  llkriy  to  be  in  tlw  lina  »{  tbu  pBPr 

cbaaing  titiMator,  as  those  who  ar«  desoended  from  both. 
[*994]         'But  here  aaviher  difficulty  arises.     Irr  the   aacoid.   third, 

fewi'th,  nrd  erery  stiperier  degree,  every  man  haa  raaayconplesot 
ancestors,  increasinf  according  to  the  distances  itt  a  gaometticat  progr«»< 
■ioA  upward  (A),  the  ^eeoendanta  ef  alt  which  lespediva  ceuplaa  ar« 
frepresentalitoly]  related  M  him  in  the  flame  degt«e.  Tbn  In  d»e  aecanl 
degieo,  (he  isatie  of  Geoi^  and  Ctacffl»  Stitn  and  of  Andrew  and  Eaiheff 
Bt^er,  this  two  gt^ndairea  and  gtandawiUiwa  ef  John  S«l«a,  ara  each  ia 
Aa  eaine  degree  of  propinquity  ;  hi  the  Alrd  degree,  the'  roapaolire  taaoev 
•f  Walter  and  GhrMfn  Stifea,  of  Luke  and  Francaa  Ksvpa,  of  H«r* 


hert  and  Hannah  Bhlter,  and  «f  JameS'  and  Emma  T^nrpe,  aro  (npon  d 
Mtinctioii  of  rtio  two  inlMor  degreea)  att  equUIr  entitled  la  cafl  tbM 
trivea  the  next  kindred  ef  Ae  whole  bhmd  to  /elm  StiUa.    To  wlddi 


Ibereftro  of  ifaeae  ancestora  must  we  Srst  t^eaoR,  in  order  to  find  out  d^ 
■cendanca  to  be  preferably  called  te  the  inheritance  T  Iw  anawer  lo  lU% 
and  likeinee  to  avoid  all  other  confusion  and  aneertaln^  Aat  might  ariae 
between  the  several  stockfl  wherein  the  purchasing  anceator  may  be  aoo^ 
Ar,  amrther  qualification  is  requisite,  besides  the  *n>«nni^y  and  &iitinty, 
«Meh  is  that  of  dMvitty  or  werMnera  of  blood.  For, 
^'  TIL  The  serenUi  and  laat  rale  or  oannn  ia,  that  in  eoHaterd  inhere 
MMea  the  male  stocks  ihall  be  pref^ed  to  the  female  (fhal  w,  kVAied  A^ 
riveJ^from  the  bided  of  the  riiale  ancestors,'  however  remote,  aSajl  be  jji. 
Butted  before  those  from  the  blood  of  the  female,  however  near), —  tmle» 
ifbtn  (he  landa  hate,  in  ^l,  descended  from  a  female^  j"  " 
"____^^ 1*)  Bw[i»g«'iiw.  

(3£)  It  hat  been otMeneii,  whiUver  in||e-  died  Icnting  two  dauthter*  faji  diSercol  w»- 

Ouity  tntiy  ha  re  been  extitra  in  «po1cif{tiiaB  ^flni  the  mcitLar  nf  the  joniunt  entpnd  vpcH 

tirtlieeielu«Bno(tb>bBtrb]ii*d,ac«luDgsui  tbi  praab**.  u4lb*eMM>«u|htaiditd;  it 

bi  pure  c(im1  or  conlrur  to  qui  aatkui*  o^  wu  htU  Ibmi,  tit*  wMliei  belof  fsanliui  ia 

ptopriely  and  coniiilcacy.  thin  lo  fira  lliE  «-  ucage  lo  the  joungesl.  and  iuiTiiij  ■  right  10 

tateleaAiUnt  relation,  er  la  Ibe  lord,  in  pn-  *mtt  fx  har  ow>  dau^ur,  the  estiy  mFA* 

t*-rnar  M  ■  btU"  briNlwr,  ailkrwheail.liMU  mnitn  ««i  aieo  «n  eau?  fei  tha  enpareaaa^ 

ieict.oici  fram  the  eommoa  pajiroi,  or  when  the  hnJf  aiatcr,  which  cieucd  a  Muia  in  bar, 

tba  hair  brolhar  baa  himiclf  a^aired  it     A  and  thetrfbtc.  upon  bar  deatb.  her  moieiT  da- 

OMtwudetanaioeda  the  cawioa)ilBia.a  lEeniM  MaOM*  of  berreiatiiaaaf  tto  xbaia 

faw  jvtn  HO.  uodw  Iba  bllomiBg  cirouni-  blood.     Jjid  lord  Kmyco  held  |iiaanil|[  ibal 

dMighiarabjhii  fintwife,  andhiaaasuijwifa  eaiale  ai  ealaiin^  for  hi*  uaa.     And  be  t*> 

Cniniit.  who  waadaliTemdofa  aonj  ihiain-  ferted  to  the  dJaUscIioD  laid  doitn    bj  )o>d 

1  liTed  onl/  ■  few  weoka  ;  tuil  it  waa  bebj.  Coke  {C9.  Lilt  19.  >.),  tii.  iJut  if  tba  latbM 

tbM  u  the  moiliM  had  isaidad  opoa  one  of  dio,  hu  aaials  being  eut  oa  a  fneboU  lan^ 

Iba  falber'a  eiutei,  and  had  roetind  iml  for  that  i*  not  luch  a  paueatioD  a»  ts  indeea  ■ 

othert  after  the  fatbar*!  death,  ahe  beinc  the  ptautitfimirit,  nnieaa  the  elder  aon  lints  i«> 

faaraian  in  Mcage  of  the  infant,  Ihiawnoooied  eai**  rant  aftar  tbe  eipiration  of  Iba  hnaa.bil 

*-  -  legal  wiain  in  bin,  and  of  oonaaqnence  if  the  father  die  iMting  hia  *Mat«  mt  am  a 
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Tins  die  tektkiaa  on  thi>  fidiar'a  nda  m  kdimtted  m  ta^itan,  btAmt. 
bom  on  the  mother^  side  «m  mdmilleA.it  aU  (i) ;  and  lk»  ttimoaa  of  ihr 
ftohcr's  hibvt,  befora  thme  of  ih«  father^  noibn ;  uit)  m  «o  <33).     AdA 
io  tbts  (hs  English  h.v  is  not  Mgidir,  but  wuiwited  by  ibe  txuofl^*  d 
tlte  Hflbnw  rnnd  Athenaa  laws,  as  Mawd  by  StUmn  {m),MaA  Potk  {n)e 
though  among  ths  Greakt  in  ttw  time  o(  HBni>d(o^  wImb  ■  msn 
died  Tithtmt  will  or  cfaiHreB,  all  kia  kiadrad  (witboot  aay  '(US'   -|%35} 
tinction)  divided  bis  estate  among  them.     It  is  likewise  wamnied 
tnr  the  eramf^  of  tbe  Roiwui  Uwb  ;  wbenda  tbv  agouti,  oi  relatioM  by 
the  father,  were  prsretrcd  to  tbe  tognmi,  ifr  ralstianB  by  tba  notlior,  iill  tbe  , 
edict  of  tti0  empetoi  i«fliiiisa(]t)  sbolishad  all  disanctkia  botweeiv  tfaoM. 
Il  ia  visa  confarmaWs  M  lbs  cwsloaaiy  law  af  NoraHitdj  (9^  wbii^  ix' 
d«ed  in  moM  respecU  vgKOS  wiik  onr  Englisk  lk.w  of  iabenuiice. 

However,  I  sm  iscliaed  M^gk,  tfau  tUs  nriaafovr  lawdoe*  notow* 
its  immediate  onginsl  to  any  view  of  confonDity  t»  llrase  wbich  I  ban 
hnt  now  mentioned ;  bM  was  esMbfebed  u  onder  tv  sffectuue  and  ourf 
inio  erecotian  tbe  lifth  nile,  or^hncipal  csaon  of  cnllitsTsl  hibsritanot, 
befora  lud  <dowii ;  tfast  «verf  bonr  nmt  bo  of  ib«  blood  of  tbe  first  pgr- 
chasor.  Fur,  whon  such  Aret  pdrebwor  ms  mi  «ftMly  !•  be  diacoverad 
ftfter  a  lon^  course  of  desconts,  ^  Iswyara  »M  only  ««deava«iKd  to  »• 
nstigate  him  by  taking  (he  neit  relatiaa  of  tho  'whole  Jthwd  Io  ibe  peiMa  ' 
last  in  possession,  bat  also,  «o»aidetiag  that  s  prsferanoa  had  been  glTaa 
to  males  (by  rirtae  of  the  aeeoad  CMMn)  throagb  tba  whde  coaiaa  tt 
lifieal  deaceM  fiom  tbe  first  finrchaaor  M  tho  prsssot  time,  (bay  jadgod  il 
Man  likely  fbat  tbe  lands  should  ban  daacanded  la  tbe  laat  tanam  Ibtaia 
hia  male  ihin  from  his  female  aiicoaiMrs  1  fram  tbe  fathsr  {for  inatanca) 
tadter  tbaii  from  tb«  mother ;  from  dka  fkthei^  fathai  nubar  than  from  tba 
fttber's  iBOtber :  and  therefoM  tbay  hanted  baok  the  inberilance  (if  i  aa^ 
ba  allowed  die  expraasioa)  throagti  ths  mala  Una ;  sad  gar*  it  H  iba  aeal 

(A  LM.  1 4'  (*)  Ohthil  om. 

ta]  A  Htc.  EtrtK^.  1. 11  w  Ha:  11*. 

(S3}  Sal«4IUaH|i*, -ITiMnyunikWH  iluU  nUbw  cMhMi.    S^  Hvf  b  aslo  «■  0«. 

hiid   ia   Isi-timjila,  and  dira  without   iiina,  L.  13.  a. 

AoM  of  iha  nala  tia«  afaall  be  pmArrrd  in  '■  Thin   BTFfarenRC   of  nala  Horka  la  esit- 

«■  dsaecnt,  (Unla  Hiat.  Con.  L.  SBO.  lats  7.  liiucd  Aiwuhn^  M  iMiaatr  of  nianaMJasa  | 

4ir.  l.^utd  tba  lirn  of  tha  pun  af  Ihs  nmher  liir  \f.  on  dslauli  of  hejn  of  Ihs  part  of  Itta 

(hall  narar  inherit  aa  loiw  M  ihtn  ara  tiiy,  Tilhrr.  the  UnJa  dncend  10  Iba  lina  of  tha 

ADuah  nerar  so  maoM,  of  Iha  lins  of  the  pKrt  iDmhrr,  ttis  hair*  of  Iba  mather  of  the  pari  of 

«f  t£*iuhei:a»a,  aMMqamlr,  ibnufk  the  kar  laiiiei^rideabaUlteprarmMt  inlhaaas- 


..■a  ride  abaU  he  praTinMt  \t.  _. 

..  , , h«forBlieihrir.oriher"'<of'« 

.   . .  gnndaKlttieT  haa  a   bra-  ther'a  aidr,  bEmuaa  Thar  an  tha  men  wonh;.* 

■•■.•  «  mtmtrt  tit  imf  daaoasdrd  fnMi  ibais,  Hafc.  0.  L.  ua. 

Ikt  skaU  ba  fiaftnti  la  aad  eichida   the  The  WTenil  etaaaca  »biRb  eaa  ramfinbaad 

Bulbet'a  bnylMr.  thnuih   he  ia  much  nnter.  aiei;   dracripiian  of  kinHrrd.  trr.  (huii  ans- 

U.   ib.  dir.  S.   Clare  t.  Braohe.  nowd.  4»  marated  bf  Mr.  Cmw.  B«,  *al.  3.  p.  377. 

JUslasfreitia  tba  pnAraaea  atewa  Io  Um  1.  Tlia  aula  atookaf  tba  falcmnl  liae. 

■slaliae,  that  ifaaondiea.  hivini  pumhaaed  2.  Tha  female  iiock  oliha  aaicmal  iina. 

laada  which  deacend  to  hi*  brtr  on  the  part  of  3.  Tfar  mule  hranchei  of  na  female  (toA 

liifaAer.fnM  being  hia  own  tawOieTaraiMer,  of  the  natenal  line. 

■aaH.  ChiL  IVw.  133.)  aid  Ibe   liM  af  Aa  *.  Ttai  faniile  bniBahaa  of  ibe  faaata  Uoek 

fcther  ahouU  iterwardi  fail,  yet  Iha  decent  of  ihe  ralernal  line. 

AaJl  nerar  return   to  the  line  of  iho  mother,  5.  The  male  etoi-k  of  the  nuiemal  line, 

ftovfli  in  tb"  *rtt  iniMnoe,  or  Anrt  deerent  a.  The  Ibnala  hranohtw  of  the  male  abiet 

%MB  the  aov   !■  night  hare  deacendsil  la  the  cf  Iba  laalenia)  line. 

•  Mr  of  tbe  pan  of  ibe  motlier  -,  for  bv  ihfa  ds-  7,  Tba  main  braschM  of  tba  CaMala  wUitk 

a-oot  and  aeiiin   it  ia  lodged  In  the  flitber^  af  Ibe  malamal  line 

!aa,ioiriKHn  Ihahelrof  ibe  pnn  of  thane.  9.  Tha  fmala  taaMbaaafAaCtSBb  Ma* 


■  till*  oa  bair,  but  A    af  Ibt  ■ 
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tM  THE  SIGHTS 

nluiou  on  tha  tHo  of  thv  f&ther,  the  fuhet*!  father,  and  to  upwardi 
inugintng  with  raasoo  that  this  tru  the  tnoat  probable  way  of  conliauiog 
it  in  (he  lioe  (^  the  fint  purohaeor.  A  conduct  much  uwre  ratiood  thaa 
Urn  preference  of  the  agnati,  by  the  Roman  laws  :  which,  aa  the]'  gars 
BO  advantage  to  the  malea  in  the  first  inatanco  or  direct  lineal  ancce** 
■iou,  had  no  resaon  for  preCnriog  them  in  the  traiiaverse  collateral  oie ; 
ttpaa  which  account  this  preference  waa  very  wisely  atuliahed  by  Jn»- 

tinian. 
[*236]       *That  this  was  the  true  fouadation  of  the  preference  of  tha 

agnati  or  male  atocks,  in  our  law,  will  farther  appear,  if  we  conii- 
der,  ikML,  whenever  the  lands  have  noioriously  deaceniled  to  a  man  from 
bis  nother'a  aide,  this  rale  is  totally  revetaed ;  and  no  relatioa  of  hia  t^ 
the  falher'a  aide,  aa  auchj  can  ever  be  admitted  to  them  ;  because  he  can- 
not poaaibly  be  of  the  bJood  of  the  first  puTchasor.  And  so,  e  convefte,  if 
the  laads  aeacended  from  the  father's  ajda,  no  relation  of  the  mother,  an 
such,  shall  ever  inherit.  So  also,  if  they  in  fact  descended  to  John  Stilas 
from  hia  father^  mother  Cecilia  Kempe ;  here  not  only  the  blood  of  lAicy 
Baker  his  mother,  but  also  of  George  SUlea  his  father's  father,  is  perpe- 
bnlly  excluded.  Atkd,  in  like  maimer,  if  they  be  known  to  have  de- 
seended  from  Frances  HoJLand  the  mother  of  Cecilia  Kempe,  the  line  not 
Mtly  (ri*  Lucy  Baker,  aud  of  Georsa  Slilea,  but  alao  of  Luke  Kempe,  the 
bther  of  Cecilia,  is  excluded-  Whereas,  when  the  aide  from  which  ihejr 
deecendsd  is  forgotten,  or  never  knoWn  (as  in  the  ease  of  an  estate  newljr 
purchased  to  be  holden  vtfeudum  antiquum),  here  the  right  of  inlieritanco 
firat  nma  op  all  the  father's  aide,  with  a  preference  to  the  nule  atocks  in 
•very  instance  ;  and,  if  it  finds  no  heirs  ihere,  it  then,  and  then  only,  r«- 
aorta  to  the  mother's  side ;  leaving  no  place  untried,  in  order  to  find  heira 
diat  may  by  possibility  be  derived  from  the  original  purchasor.  Th* 
pwMest  pr<^ahility  of  6nding  such  was  among  those  desceodsd  from  th* 
msle  ancestors ;  but,  upon  failure  of  issue  there,  they  tnsy  possibly  b* 
-iound  among  those  derived  from  the  females  (34), 

This  1  take  to  be  the  true  raaaon  of  the  constant  preference  of  lh« 

ritic  succession,  or  issue  derived  from  the  male  ancestors,  through  all 
stages  of  collateral  inheritance  ;  aa  the  ability  for  personal  ■errice  was 
the  reason  for  preferring  the'  males  at  first  in  the  direct  lineal  succession. 
We  see  clearly,  that  if  males  had  been  perpetually  admstied,  in  utter  ex- 
elusion  of  females,  the  tracing  the  inheritance  back  through  the  mate  lino 
of  auceslora  must  at  last  have  inevitably  brought  us  up  to  ih* 
[*237]  first  purchssor  :  but  as  males  have  not  been  *perjKtiiaUif  oAmttedf 
but  only  gtnerally  priferred ;  as  females  have  not  been  utterly  ex- 
cluded, but  only  generatljf  poHpontd  to  males  ;  the  tracing  the  inheritano* 
Up  through  the  male  stocks  will  not  give  us  absolute  demonstration,  btH 
only  a  strong  probability,  of  arriving  at  the  first  purchasor ;  which,  joined 
with  tne  other  probability,  of  the  wholeness  of  entire^  of  blood,  will  faO 
little  short  of  a  certainty.  , 

Before  we  conclude  this  branch  of  our  inquiries,  it  may  not  be  amisa  to 
exemplify  these  rules  by  a  short  sketch  of  die  manner  in  which  we  muac 

M:  ir  k  man  aaisMl  in  I'm  *■  fmtt  mtltr-  b.  PriM  T.  LnatMd,  1  Balk.  B2.    Asd  Ott 

■a,  len  a  fine  lar  /roM  1  nnJtt,  gnutiag  ta  aama  id  iha  «■•  of  (tottntni  aod  nsnfaoff. 

A    •Dd  lua  hatn  ;  tba  cMaiv  takao  b))  the  mant,  or  oen  if  ■  maa  aaiaail  «■  pmtt  mtitr- 

Donuaor  nnitut  lh(  rmder  will  nov   ba  da-  aa,  maka  t«dtaHnt  bi  faa  naanux  nai,  iks 

•aaooiblalohiabeinai '.arfaaaJma.  I  Pmt.  nat  ^lall dsasmd  M ;ha kw i  ar  wna  naMr- 

SoBf.  aio.  31H.    Co.  Liu.  311.    I>Tar,]t)T.  aa.    Co-LittU-b. 
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OF  THINGS.  m 

•Mien  for  tlu  heir  of  m  penon,  as  /oAm  StiUr,  vAo  dies  utAwi  of  lu4t 
wUch  h«  Kcquired,  and  which  thenfon  ha  held  as  K  feod  of  indafiDiW 
sntiqaity  (rj. 

la  th«  fint  {dace  sacceedsthe  fIdMt  Mm.  Mulhew  Stilae,  or  hit  iul<o. 
(ii°  l.)-Mr  hia  line  bf>  eninGt,then  Gilbert  StiiM  aad  the  other  eons,  r*- 

r lively,  ID  order  uftirth,  or  their  iaaue .-  (n°  2.)— in  delknltjaf  theM,  ak 
daughlera  together,  Margaut  and  CharhMte  Gkilea,  or  their  iaaue : 
{m°  3.)--0d  fadureof  thodeecendanta<tf  yoJU  Atier,  hiniMlf,  the  iBaue  of 
Oeoflrejr  and  Lucy  Stilea,  hia  psrenta,  ia  called  in :  oir.  first,  FrniGia  Stiloa, 
Ae  eldest  brother  of  the  whole  blood,  or  his  issue  :  (o°  4.) — ihen  Olivet 
Stilea,  &nd  the  other  whole  broihns,  reapectively,  in  (»der  of  birth,  or  their 
iasue :  (n°  5.) — then  the  sistera  of  the  whtde  blood  all  togrther,  Bridget 
and  Alice  Stiles,  or  their  isane  :  (n°  6.) — In  defect  of  those,  the  iasuo  of 
Goorge  and  Cecilia  Biiles,  his  fstnei'a  parents ;  respect  being  still  had  lo 
Iheir  sge  and  ssx :  (k^  7.) — then  the  issue  of  Walter  and  Chriatisn  SlilM, 
the  paxeiiu  of  his  patomd  gnndfather  :  (n°  8.)— then  die  issue  of  Rie^ 
aid  and  Anne  Stiles,  the  parents  of  his  paternal  grandfather's  fatlMr, 
(b°  9.) — and  so  oa  in  the  paternal  grand&ther's  paternal  line,  or  blood  «f 
Walter  Stiles,  in  ui/EmMm.  In  defect  of  tbcee,  the  issue  of  William  aad 
Jfoa  Smith,  the  parents  of  his  paternal  grandfather's  mother:  (n°  10.^ 
ttsd  BO  OB  in  the  paternal  grandfather's  maternal  line,  or  blood 
at  Christian  Smith,  in  infinitum  :  till  both  the  Immediate  Moods  [*338] 
of  George  Stiles,  the  paternal  grandfather,  are  sp^t. — Then  we 
BMst  resort  to  the  issue  of  Lnke^and  Francea  Kemps,  the  parents  of  /mbs 
Sliiet't  paternal  grandmother:  (n°  11.) — then  to  the  issue  of  Thomas 
and  Sarah  Kep^M,  the  parents  of  his  patoroal  grandmother's  father  :  (n° 
12.) — and  so  on  in  the  paternal  grandmother's  paternal  line,  or  blood  of 
Lake  Kempe,  in  infinitum. — la  default  of  which  we  must  call  in  the  issas 
«f  Chsiles  and  Msry  Hollsnd,  the  parents  of  his  pMerod  grsadniothec'B 
nmhei :  (n"^  13.) — and  so  on  in  Ae  patema]  grandiaotber^  mlemal  Um, 
or  blood  of  Frsncea  Holland,  in  infinitum  i  till  both  the  immediate  bloods  of 
Cecilia  Kempe,  the  paternal  grandmother  are  alao  spent. — Whereby  the 
paternal  blood  of  yoAn  SliUt  entirely  failing,  recourae  muat  (hen,  and  not 
before,  be  had  to  bis  maternal  relatione  ;  or  the  blood  of  the  Bakers,  (n° 
14,  15.  16.)  Willis's,  (n°  17.)  Thorpe's,  (nO  IS,  19.)  and  White's,  (n°  20.) 
in  the  same  regular  successive  order  as  in  the  paternal  line. 

The  student  should  however  be  informed,  that  ihe  cists,  tfl  10,  wonld 
be  postponed  to  n°  1 1 ,  in  consequence  of  the  doctrine  laid  down,  atgueMk, 
by  justice  Manwoodu,  in  the  case  of  Clere  aad  Brooke  {») )  from  whence  it 
ia  adopted  by  lord  Bacon  (')•  and  sir  Matthew  Hale  (e) :  because,  it  >• 
Said,  that  all  the  female  ancestors  on  the  part  of  the  (hther  are  equally 
worthy  of  blood  ;  and  in  that  case  proximity  shall  pivvail  (35).  And  yet, 
antwiihsunding  these  respectable  authorities,  the  compilir  of  this  tsbtt 
haih  ventured  (in  point  of  theory,  for  the  case  never  yet  ooeurred  in  prac* 
liee)  (136)  to  give  the  pnfatstusa  to  n°  10  bsibre  n^  11 ;  for  the  fidlowfag 

(rt  Sag  tlia  UUt  or  damota  UMud.  {(1  Uaia.  e.  I. 

ill  Pluurd   4M.  (II)  U.  C.  l^SW.SM. 

<35)  See  abHrratiau  on  tks  OM*  of  CIotb  mm!  *•!  DMndad   to  bn   boen   unra  u 

aad  Bnwka,  md  oa  th*  cnnMiaiiUloc'i  «(»:■  WaiuniniUr-lull.biiLwucoDiproiniisS.  "S*- 

tioMluit,  H.  ChiUf  on  Daaetnu,  llA  lo  130.  lanleininanlcoiinMl  itarahnwaierinnaultari. 

•■d  riw  mu  paai,  340.  ■moniwhoni  wuierimMWilliiiint;  <iei  tbor 

(aS)  Hr.Cniiw  (Maa  ibM  ■  eas*  aiMttr  varea]lori>|iinioBthuairW.  B4aclut>in»^do« 

■  poiBlaraaaBii  IbaHidlaadciiDiutipiMtj  uia*  ^nM  wtoef'     3Ciii.Dif.2a4.tlLB. 
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IM  THB  BtCHTB 

ftMOM  :  ' .  BeeuttS  ftie  pmnl  was  not  the  pnocipal  qiMtfion  in  the  emm 
•fClen  sad  Bntokei  bu  tfas  law  ecmMrMtig  «  i*  delivned  •^«<*r  oafy, 
and  JD  the  coime  of  BTgiiment  by  justice  Mannoode ;  though'  afterwufc 
mM  M  be  oooimad  fay  Ilia  ihrea  oik«r  jtHttoM  ia  MpKnte,  extnjudidal 
cMifeKMCBB  wiA  tis  rapMter.  1i.  fiscsuH  the  cMef  Josiaee,  w  Jbdiw 
Dyer,  in  rsportiiif  the  raMtutivn  of  the  c«un  in  wtut  seena  lo  be  the  tmrnm 
CH«  (id),  takei  na  iiadce  wt  tUc  dootriB*.     8.  Baouiae  it  appean  <mm 

Plowden'a  rmoi*  that,  very  many  gMnI«a«)  of  ifae  law  wera  dis- 
{*8to]    ■aliided**ritfi  tbiapoaltiai^if  JMtieeHaBiUMtde;  aineethebtood 

frf*  11°  10  waa  dcfived  to  ifae  pwrchaaor  ibrouj^h  a  greater  nun^M 
•f  males  ihan  lh«  Uood  pf  d°  11,  and  vaa  tbereforc  id  ibeir  opinioa  dM 
MM*  woidiy  of  the  twa.  4;  Baaaua*  the  poaiuaa  ilsetf  deatroya  the  otlwiw 
iriaa  entire  and  regular  aynmeUy  of  our  l«gal  «ours«  of  deacanu,  aa  is 
naMfett  by  iaapeodng  Ae  taldn ;  wfaaredn  n^  J6,  which  is  analogous  m 
the  maternal  lio«  la  n°  104n  iha  palema),  is  fwefenvd  lo  wfi  IS,  which  ia 
■aaloeoua  *a  n°  1 1,  upen  the  atiihori^  of  Ae  aigblh  rate  laid  down  bjr 
MalehimBalf;  and  ildcatn^  also  that  oamtant  preference  of  the  mala 


aiocka  in  die  law  of  inharitanoe,  GDr  wfciah  an  a^dManal  reason  is  befitte  (a) 
besides  iha  awte  diniiy  of  blsad.  b.  BaesoM  it  iotrodueas  all 
icntaisty  and  eontni^stMS,  which  ia  pointed  oat  by  that  ingamaat 


author  (y) ;  «nd  ealabliahaa  a  coUatetnl  doctrine  (eu.  the  prereimice  of  ^ 
H  lo  n°  10)  acemingly,  though  pertiips  not  atrictJy.ineompatible  with  the 
principal  poiai  reaolvsd  ia  tlw  case  of  Ciena  nnd  Brooke,  t»*.  Ab  ^efet^ 
•Dee  of  n'  11  lo  o*  14.  And,  though  ihu  l«anaed  wtiter  ptopoaea  ta  fa> 
MtBd  the  prisapal  fieiat  then  Msoived,  in  order  to  alear  thia  Hifficat^;  il 
is  apprehended,  that  the  difficaliy  may  be  better  doaied,  hy  rejecting  the 
oellatenl  doctrine,  which  waa  narer  yet  leeelTed  at  alt.  6.  Becaaae  the 
teeaon  that  ia  given  for,  ifais  dodrine  by  brd  Bacon  («t>.  tW  in  any  da* 
gnee,  panuaount  the  first,  the  law  reapetttth  prnalsiity,  and  not  digaiur  a< 
Usod)  it  dincdy  aMilvaryto  many inatanaea  given  by  Ptowden  and  Hale, 
and  Mrary  other  writer  on  tha  law  of  deacente.  T.  Bacauae  diia  poeidcB 
•eama  la  contradict  the  allowed  doctrine  of  air  Edward  Cnke  (■) ;  who 
kf  a  it  ^wn  (imdar  diSerest  fttmea)  that  the  blw>d  of  the  Kempea  (ottaf 
Saodiea)  Aall  not  inherit  till  the  blood  of  the  Stilea'a  [aUat  Fairfielda)  fail 
Maw  lh«  blood  ef  the  Stilea'a  dees  cetlainly  not  fail,  till  both  d°  9  and  n* 
10  are  extinct.  Wheiafore  n°  i  1  (being  the  blood  of  the  Kempea)  on^ 
not  to  inherit  till  then.  S.  Because  lo  the  case,  Mich.  12  £dw.  IV.  14  (e), 
(am^h  reltad  on  in  diat  of  Clere  and  fifDoke)  it  is  laid  down  asa  rule,  that 
"HJtay,  9«f  doit  mhtriter  al  ftre,dint  aJi0riier  ai^lt  (b),"  And  so  sir  MbI> 
Aew  Hale  (c)  aaya,  "  that  thoof^  the  taw  excludes  the  fioher  from  inherit* 
ittg,  yet  it  sidMtituiea  and  dirrcla  the  dcacent  aa  it  shoukl  have  been  had 

the  father  inherited  <37)."  Now  it  is  settled,  by  the  resolution  af 
[n40]    Ctere  'atid  Brooke,  that  n"  10  ahnuld  have  iaheriled  bcfei«  a'  11 

te  Geefirey  fitilea,  the  father,  hsd  he  heso  tha  pemon  last  aaiaed ; 
wd  therefore  n°  lOoaghtaiaota  be  praieirBd  in  inheriting  id  ./oAa  £(ii«. 
the  son. 

(■]  Drar,  tU.  (O  PUxh.  JJr.  M.  AihiI.  1.    Bid.  llr.hl  fc 

[■)  Pu.  tSi.  8,  T,  MM.  S. 

(■I  L»w  of  tefcwtfi,  Si  ■«.  m.  w.  ai  ai,     mat*tm.9m. 
mat.  MiiiM.^J.Mi. 

(■I  Cs.  Utt.  It    Hawk.  I^.mlm. 

(«1)  Thia  lulB,  hMwar.  doM  MI  applT  ia    NWMad  «  Iks  isbr,  iWuh  to  ottf  MS  « 
ainmifacahntbworthrk.irUMdwaaU    ita^aoBv 
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Ib  eau  /ikn  Slilet  wu set  hinwlf  the  {puidwHr,  bmt  tka  eiWa  iafaet 
esBie  to  turn  by  deieeiit  from  his  father,  tiolitei,  or  awy  biglm  anccitw, 
Asra  is  this  d^erenee :  ibal  the  Uood  «f  that  line  of  ano<>Bi«fs,  inxn  wkicli 
it  <lid  not  dnecmd,  can  nanr  tnboht :  aa  Wm  fonaarly  fuUy  esplaioed  (^ 
And  lb«  like  rate,  u  then  exeHphfiad,  will  hold  upoa  ^MaiU  fi»Bi  m^ 


The  fltudciBt  ahoiitcl  also  besr  in  maaA,  Aat  duriig  thia  while  procDM* 
Jaht  Sliies  k  the  peraon  supposed  to  bavs  bees  last  ^tUaUy  seised  of  the 
•Mats.  For  if  »ter  it  combs  to  vest  is  «ny  otl}er  pefsOB,  bs  beir  to  JtJm 
Stilet,  a  new  order  of  raeosaaion  musl  be  observed  upon  the  death  of  such 
Aeir ;  since  he,  by  his  own  seisin,  new  hecsniss  humslf  sn  ancesiw  «■ 
'  Mipes,  and  mnsl  be  pM  in  the  place^of  Jofu%  Sltkt.  The  Qgiu'es  thefefon 
Mioie  the  order  in  which  the  asveral  claaaes  would  succeed  to  JoAs  StiiMi 
ftad  not  10  each  other :  and  before  we  aaafeh  for  an  heir  in  any  of  tb* 
higlMr  ^rea  (as  n°  8),  we.ntist  be  first  asaored  that  all  the  lower  clu»- 
M{fi«Mno  ]  ton"  7)  were  extinct,  at  JnU&ilMVd 


CHAPTER  XV. 
OP  TITLE  BY  PURCHASE  (1). 

AVD 

I.  BY  ESCHEAT. 

/~  PpBCHASB,  fer^iaiiio,  taken  in  its  laigest'and  moit  extensive  sense,  is 
thus3eRnEd^^  Littleton  (a) ;  ibe  possession  of  lands  Bnd  (ensmeats, 
which  a  man  bath  by  bis  own  act  or  agreement,  and  not  by  descent  fiDin 
any  of  bia  ancestors  or  kindred.  J  In  this  sense  it  is  contradialinguished  * 
from  acquisition  by  riglit  of  blood,  and  includes  every  other  method  oJ 
o'xipX-'^  "■'^  estate,  buV  njci'^ly  that  by  inheritance  :*Hr herein  the  title  is 
rested  Id  a  puson,  uot  by  his  own  act  or  agreement,  but  by  the  ain^e 
•peration  of  law  (£). 

Purchase,  indeed,  io  its  vulgar  and  confined  acceptntion,  is  applied  onjjr 
to  such  acqsisiiiuBS  of  land,  as  are  obtained  by  way  of  bargain  and  sale  for 
money,  or  sdrk  Other  valuable  consideration.  But  this  falls  far  ahorl 
of  the  legal  idea  of  purchase  :  fpr,  if  X  gitte  land  frci^ly  to  anothei,  he  ii 
■■  the_e^e  of  the  taw  a  parcbaaor  (c),  and  falls  within  Litiletun^  definition 
M)  Bh  p^.  tia  "  {»)  Co.  uu.  IS. 

(SS)  Tha  pnfenrtea  bcauvod  ■[»■  b"  ID  iar,  up  to  lluh  pnnnt  liin«,  na  cua  of  ths 

M  >*>   II,  in  tb«  naconpsnyHH  labia  m  d«-  klsl  Laa  cdim  baton  ihn  rauna  fur  diieui- 

Boasta,  hu  tinn  riaa  to  a  lagnT  ooitraran^,  mm.     Sec  uua  233.  noir  36.     N<ii  ia  i>  pra- 

la  wWeb  aurh  laarning  anri  aUtitj  k«i  been  bible  liiat  Doe  will  sriM>  to  ren'Icr  iho  dcur 

a»c<nTed.     On  Ih*  aids  of  Hi.  JiiMia*  Black-  ■lisaltao  af  imciicid  uiilu]>.     See  K.  ChiU* 

WUtt.  Mr.  Oiriniaa  mmi   Mr.  Wa^int  hara  en  Denaaou,  1ST,  8.     S*r  Cruiwi  Ui«.  ruL  i 

MBpMl  tbeniMlrM;  tnoaad  la  hin  aM  M(.  p.  IJCt 

WB^UeHfii.  Mr.  Cniiie.  and    Ur.  Oi^nodB.        (tj  See  ihe  diviiion  of  ihe  ful.jrU  J  Uw 

Hhaa  lieea  Ultiiaatad.  bawenr.  bj  mom  than  maiitt  nf  nd^uiiiag  alillc  inio  li''e  '<y  cteuaM 

en*  aulbaritr,  llut  iiit   poiat  in  diaputa    it  iBd  purehut,  uita  £00, 101.     i  Wwdda*  V 

aoanwlj  Hi>rtb  tba  lahiHU  af  an  •Jj.hUmiu  ;  L.  SU-eSS. 

Vol.  I      iiiUB-iim.B.W)it«««»^riiiaV««.BU, 
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194  THE  RIQHTb 

tn  ht  eomea  to  the  MUte  hy  hia  oim  sgrcement ;  dut  u,  be  Gowenta  t« 
die  gift.  A  man  who  hu  hia  fathei'i  ealaie  Mtiled  upon  him  in  tail,  be- 
fbn  he  wu  bora,  is  alto  *  purchuoi ;  for  h«  takes  ^uite  another  eatate 
ihan  the  law  of  deacenta  would  have  given  kim.  Nay,  even  if  the  an- 
(fealor  deviaea  hia  eatate  to  hia  heir  at  law  by  will,  vitk  other  UmiiatiDti, 
or  in  any  other  ahape  than  the  courae  of  descents  would  direct,  such  beii 
aball  take  by  purchase  (d).  Bat  if  a  man,  aeiaed  in  fee,  deviaes  hia  whole 
estate  1o  hia  "hair  at  law,  aa  that  the  heir  takes  neither  a  greater 
1*242]  nor  a  lesa  «stata  by  the  'devise  than  ha  wsnid  have  done  witboM 
it,  he  sh^  be  adjudged  to  take  by  descent  (a),^eTen  though  it  bs 
charged  with  incumbrances  (/) ;  this  being  for  the  benefit  of  creditota, 
■nd  oihera,  who  hare  demands  on  the  eatate  of  the  ancestor  (2).'"  If  a 
remainder  be  limited  to  the  heirs  of  Sempronius,  here  Sempronius  himwlf 
takes  nothing  ;  but  if  he  dies  during  the  continuBnce  of  the  particular 
estate,  his  heira  shall  take  aa  purehasors  {^).  But  if  an  estate  be  madt 
I  to  A  (or  life,  remainder  to  hia  right  betra  in  fee,  his  heirs  shall  take  bj 
deacent  (3) :  for  It  is  an  ancient  rule  of  law,  that  whenever  the  anceatoi 
I  lakes  an  estate  for  life,  the  heir  cannot  by  The  aame  conveyance  take  as 
I  eatate  in  fee  by  purchate,  but  only  by  deseeat  (k).  And  if  A  diea,  before 
alill  his  heirs  shall  take  by  descent,  and  not  by  purchase  :  for  where 
lir  takea  any  thing  that  might  have  veated  in  the  ancestor,  he  takes 
by  way  of  deacent  (i).  The  ancestor,  during  hia  life,  beareth  in  hiniaelf 
ul  his  heirs  (i) ;  and  therefore,  when  once  lie  is  or  might  have  been  aeised 
of  the  lands,  the  inlieritance  ao  limited  to  hia  heirs  veata  in  the  anceaUR 


mtry,  a 
faebeii 


■elf :  and  the  word  "  heirs"  in  thJH  cane  ia  not  esteemed  a  word  of  pur 
tiase,  but  a  word  of  limitaium,  enuring  ao  aa  to  increase  the  eatate  of  lb< 

(A  I-Mtl  diym.  7S8.  '    - 

[/)  ank.MI.    LoRHUnn-TW.  ...      _ 

I  CrX  1  RoU.  Ibi.eiT. 

(t)  See  hriher  on  thtir  point,   Com.  Dig.  chufed  wilh  ■  rent  kminf  oat  nT  it.  or  wkh 

*  Dno>i)t,A.B.  Bu.  Ab.  DesMnl.  E.     With  the  payraent  of  mum  bl'mniu!},  itlll  t)ui  heir 

nipect  Ul  whiil  ihall  be  uku  bv  deicenl.  it  Iiliei  bj  dricenl.  Com.  Ref.  T2.     I  Salk.141. 

b  laid  dawn  u  t  gf  nerti  rule,  th'u  i)Muih  the  1  Liilw.  793.  T»T.     1  Ld.  Rajrm.  T3S.    3  Atk. 

tMomar  dame  tba  eMule  to  hi*  beirfVtt  if  3B3.     So  nbern  on  rint  ft  darna  pId^kIj 

be  Uke  the  (iitna  eaute  in  quaniitv  and  quitii-  ii  appetred  tLat  the  ancesUsrdeTlied 'brliiidi 

t^  thai  the  Uw  v'Duid  harsflven  him.  ihe  de-  10  the  heirlDrpafnien1ofdelili.it  mi  adjndf- 

i*«  ii  >  nulliiy.  and  Ihe  heir  in  Wiicd  hy  de-  ed  thai  ihs  heir  in»  in  hj  dsaceni.  lot  tim 

anaV  aad  the  eaUla  aaaeu  in  hia  handK     Aa  leaure  ia  n^t  attend.    3  Bu.  IZTD.     I  BkcL 

when  a  mui  acias.1  of  land  in  fee  on  part  of  Rep.  S3.     (For  other  aiithoriiira  to  the  •aoa 

hia  mother,  deviae*  ii  to  hii  heir  on  the  part  of  point,  aee  Co.  LitL  II.h.  noie  83.) 

kuiDalharinr>a.lhabair)a)abyda«B«t>t.     1  Bui  whan  a  ^ffeMnt  eaiaio  ia  daritad  diaa 

Salk.  3(2.     8.  C.  Pne.  in  Chan.  233.     2  Ld.  would  deicend  to  the  heir,  Ihe  dispmitioi  bf 

tUjm    S29.      Com.  Rep.  123.     S.'P.  SLeon.  the  will  thill  prevail ;  aa  whVre  lh«  ertiile  it 

11.     Dyer.  l34.a.Plowd.SiS,aiidiMHe(r)ia  deriHid  U  t)M  hair  ia  Uil.     How.  Ml.     Sa 

At  Enj(li>h    iran^tion.      So    whan  a  man  where  ■  man  hxrinji  taaue  twodau|}htera.wha 

wiMd  in  tesonthapartorhiamalheTdeTiaed  an  hit  heira.  deviam  Undi  lothamand  then 

IoUm  eicrulon  for  aiiiten  yeara  forpajrnienl  beirn.  IhoT  loka  under  the  will,  for  b;  lawItvT 

of  hta  debta,  nmaindar  to  hia  hair  on  lu  part  woahl  take  u  a^reenm,  bnt  bi  the  wit 

of  hia  raoUier,  it  WM  heM  that  Ihe  heir  toott  thxf  have  ii  at  niB(.tBMntt.     Cro.'E;ii.Ul. 

tif  deacent.  for  it  it  no  nwre  ihan  if  ihe  da*i-  Baron'*  Maiim  Sag.  n.  31.    1  Salk  »tt 

•or  hod  mails  a  teste  for  aixlecB  veara  and  CnnTna.  133.    S  Ld.  BtT«.  fOd,     But  tisos 

aftarwaRla  deriaed  hii  rarenion  to  the  heir,  iha  nuuia  3  W.  dc  M.  o.  U.  tnch  ■  derite  it 

3  Ler.  127.     Sn  where  one  deiitea  toanoUwr  frwidnlral  agaiiHt  orediioia  by  aprctili*.  aaJ 

for  life  rtnainitr  lo  hit  h«ir  in  he,  Ihe  heir  Iharafon  an  action  nav  ba  (mufhi  uw** 

thall  Uke  the  nrxraiim  by  dncrnt,  and  jret  the  the  dttiaaa  at  hair  aad  daraaB.     3  SawA 

law  wonld  hive  thrown  the  atuiU  immediate-  a  (d). 

Ivan  the  hrir  by  deiceni, inhere  had  lieen  no  (3t  Thja  rule  ia  aboliihad  la  Naw  ViH  t* 

Uma.     1  Rot.  Abr.  ess,  (1)1^.3.      Slj.  14S,  dM  Beeiaed  SlMHaa.  toI.  1.  p.139,in.*ii 

W      bo  where  owi  doriaea  laod  lo  hit  heir,  tha  hain  take  at  pu^aaort. 

n»lBaaHor.B.(K)allhaaMlorttwToLB.IL  OSiMlff) 
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OP  THINGS.  1» 

Utcntoi  frofli  ■  tenincy  fbr  Kft  to  a  Teo'siinple  (4).  And,  had  it  b««* 
Otherwise,  had  the  heir  (who  is  uncertun  dll  the  death  or  the  ancceior] 
bMn  allowed  to  take  sa  a  pnrohasor  originally  nominated  in  the  deed,  tm 
Biiut  hare  been  the  eaae  if  the  remainder  had  been  expraesly  limited  t» 
Matthew  or  Thomas  by  name  ;  then,  in  the  times  of  strict  feodal  tenon 
the  lord  wonld  have  been  defrauded  by  such  a  limitation  o(  the  Aniita  ot 
hia  ngoioi;  aiinng  from  a  descent  to  the  heir. 

What  we  cailjnn^te.pergitisitio.  tlnj^eudista  called  coh^vmU,  eonqaas*- 
tut,  or  cwijuiJiiwTTjnroth  d^notiag  any  m5ftrti~3f"acqtlMt(y  an  eatate 
(Ntf  of  dte  common  course  of  inheritance.  ~  Afldthis  is  stHI  (h^  'proper 
|i)iiiIirtB'theKwof'St!ii)tIUiff'(in) :  as  it  was  among  the  Norman 
jurists,  who  styled  *the  first  parchuor  (that  is,  he  who  brought  [*34S] 
the  estate  into  the  family  who  at  present  owns  it)  the  conqueror 
•r  eonfvsfViH'  (r).  Which  seems  to  be  all  titat  waa  meant  by  the  appril^ 
^n  which  was  given  to  Willnun  the  Ncnrman,  when  his  manner  of  u- 
ceading  the  throne  of  England  was,  in  his  own  and  hie  successors'  char- 
ters, aiid  by  the  historians  of  the  times,  entitled  eoiujuaeatus,  and  himself 
lOMjaatstar  or  eonqjdi^or  (p)  \  si^ifving  that  he  was  the  first  of  hia  family 
who  acquired  the  crown  of  England,  and  from  whom  therefore  all  future 
daims  by  descent  must  be  derived  :  though  now,  from  our  disuse  of  ihs 
feodal  sense  of  the  word,  together  w  ith  the  reflection  on  his  forcible  n;  ethod 
of  acqnisitioii,  we  are  apt  to  snnex  the  idea  of  victory  to  this  name  ol  wn- 
qtust  OT  eonqtiitiHan  :  a  tittle  which,  however  jnet  with  regard  lu  ilieeivtan, 
the  conqueror  never  pretended  with  regard  to  the  realm  ot  England  ;  nor, 
in  fsct,  ever  had  (p). 

/"  The  difTerence,  in  effect,  between  the  acquisition  of  an  estate  by  dc  icent 
(and  by  piirobase,  conaists  principally  in  these  twopoints:  1.  Thalbypur^ 
4{iase  the  estMe  .■yf)*'""  ■  hew  inheritable  quality,  and  is  descendible  to 
(he  owi)er*B  blood  in  ^neral,  and  not  tbe  blood  only  of  some  particular 
iwcestcy.  For,  when  a  roan  takea  an  estate  by  purchase,  he  tikes  it 
not  titfmium  paUriuim  or  maternum,  which  would  descend  only  to  the  heirs 
by  the  father's  or  die  mother's  side  ;  but  be  takea  it  utftudmn  antiquum, 
MS  s  feud  of  indefinite  sntiqnity,  whereby  it  becomes  inheritable  to  his 
hsire  general,  first  of  the  paternal,  and  then  of  the  maternal  line.  2.  An 
egjaift!jnkH!  by  piirchese  wilt  npt  make  the  heir  answerable  fjir  the  acts 
af  the  ancestor,  as  an  eatate  by  di-jcent  wilt.  For  if  tlie  ancestor,  by  any 
.deed,  oKHgation,  covenant,  or  the  like,  bin3eth  himself  and  hia  heirs,  and 
dieth ;  this  deed,  t^ligation,  or  covenant,  shall  be  binding  upon  the  heir, 
so  far  forth  only  as  ha  (or  any  other  in  bust  for  him)  (9)  had  any 

te  of  inheritance  vested  in  him  by  descent  'from,  (or  any  [*244] 
le  per  anler  nte  coming  la  htm  by  special  occupancy,  as  beu 
u)  (r)  that  ancestor,  aufllicient  to  answer  the  charge  {ifi  whether  he 
remaina  in  poaaesaion,  or  halh  alienated  it  before  action  brought  (i) ;  which 
sufficient  estate  is  in  the  law  called  asntt ;  from  the  French  word,  asttt, 
•naugh(«).     TheseGsre  if  a  man  covenants,  for  himself  and  his  hein,  la 

O)  Cnjf .  L  1, 1.10.  t  IS.  [fl  SM.lSC*r.tLe.l,tie. 

(■I  Da^mpCa  of  ftodi,  ltd.  (r)  Ibtd.  t  tl. 

W  Or.  dwBK.  GlHi.  •.  St,»v  «■  <•>  I  r.  Wbm.  TT 


ILe.14. 


(«]  This  isth*  nils  ornMihukiinRi  MM 
■wTen,u"th(iru1*in8ligUf^'tet«s.'  It 
«.    Sm  Httt-  ud  Bnd.  Co.  Litt.  376.  b. 
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IM  THE  RIGHTS 

kwf  aif  home  in  rajMir,  I  ctn  ihem  (mi  dm  onaly)  oorapai  fait  Imum 
perfoim  tbU  caveaant,  iriwR  lie  bu  an  saUle  suAdmt  for  tbia  p«npoM,4( 
miHU,  by  deacent  froiD  ike  coremnwr :  §ot  iba^k  the  eoranut  deaoMMte 
Itths  heir,  wbatber  ha  ubectla  any  etWe  <r  ntt,  ilMwJoraiMa, »nd  iaaoi 
•MMTHilaOTy,  tmril  he  haa  aaaeia  by  deacmt  (*){5)- 

Thuja  tha  legsl  swnificotigo  of  tlie  word  ferqiaaitUj  WLgwdw  i  M*^ 
t&jEia^ense  h  includes  the  five  {bUowinj  method  of  acipuriiw  a  ^laW 
Mtatea:  l.^cheat(6).  3.  Occupancy.  3.  JPieacriptio^-  4,  Fwftiiuf. 
fi.  Alien&tloiii  '  Of  all  ihese  in  ^ir  prder. 

I.  XvBclieat,  we  may  remeiidiet  (w),  waa  <mw  if  Om  iiaiH  aad  oomb* 
qnencoa  «f  feodal  tenure.  Tbe  word  itaelf  ia  origiiwily  Fienck  or  Mor- 
naafc),  in  which  language  itnigniSea  chanc«  or  accMnt;  ani  widiD* 
it  denotea  an  obatnictioa  of  tbe  coutm  of  defcwV  "x'  %  conaa^ent  deui- 
antatien  of  the  tenure,  by  aeme  ua&neaeen  coniin^iicy :  in  winch  (mb* 
the  bad  tlaturally  reaulia  back,  by  a  ^■P'^  *}(  ""'liyii  ti  ^\  '^g,^ 
gniuor  or  lord  of  thp  Tee  (y). 

Eacheat  therefore  being  a  title  fmineniay  rtatad  in  the  loi^  fay  iahentr 
•nee,  an  being  ihe  Tnut  or  a  aigniory  to  which  be  waa  «iuklad  by  daacMl 
(Air  which  reaaoB  the  landa  escbeatod  afaall  attend  dte  ai^uaty,  and  h» 
inheritable  by  auch  only  of  lua  beira  aaare  capable  ef  inheriting  ihn 
mhei)  («),  it  may  aeom  in  auch  caaea  (o  fall  more  praperly  under  the  for* 
mar  geneial  head  of  aoqwiring  title  lo  esttiea,  vis.  by  daacotf 
(*349]  (being  vrnted  in  him  by  act  of  law,  sad  not  by  faia  «wa  act  *vt 
agreement),  (ban  undef  the  pnaent,  by  puiebaae.  But  it  nnial 
be  remenibered  that,  in  order  to  complete  this  tiiJe  by  aecheat,  it  ia  naeea* 
saiy  that, the  krd  perioral  an  act  of  hia  own,  by  aOtring  on  the  iinda  and 
lenofnenu  bo  escheated,  or  euing  oat  a mrit  tf  airieaf  (a) :  on  failure  of 
wtiit^  or  by  deing  any  aot  that  amonaia  to  an  impUed  waiver  of  his  ri^i, 
•a  by  accepting  homage  or  teat  «r  a  stranger  whn  v 


bia  tide  by  eacbeM  ia  batted  (i).  It  ia  therafore  ia  bahm  respect  a  due 
acquired  by  hie  owa  act,  aa  weU  as  by  act  of  law.  ,  Indeed  thia  may  alaa 
be  said  of  deacents  ihemselvea,  in  which  aa  eatry  or  other  seiaia  is  t^ 
quired,  in  order  to  nuke  a  complete  title  :  and  ihere&(«  diis  distribution  sf 
titles  by  our  legal  writers,  into  thoee  by  deacent  and  by  puichaae,  in  aiM 
ill  this  reelect  rather  ina^corale,  and  not  marked  with  sufficient  preciaion: 
for,  as  eacheata  must  ToUow  the  nature  of  the  a^iory  lo  which  they  be- 
long,  Ibey  may  veat  hy  either  purchaae  or  deacent,  according  ae  the  aignk 
My  is  treated.  And,  though  sir  Edward  Cdte  conaiders  the  l«d  by  escbeat 
as  in  some  reapecta  the  amigiiee  of  the  last  tenant  (c),  sad  iberafore  takiaf 


nn:h.R«9.H. 

s»pw.n. 

£icU,  M  icMI.  Itmti  torn  Ih 
Dr  fcMr,  la  hipMn, 
IFi^.tdL   Ca.UtLU. 


(S)  OoprlMld  MUtn  ««   DM   luWa  m  tv  of  ika  Indi  asbsMMl,  ■■  wa,  m  Wits  is 

■■■eu  (ilbcrinUworcquity.  tolbt  tMtatur'*  Uw  pmMt' pu*.  Mlawi  tbc  ulun  of  At 

dehu.  &r(bei  IhuB  ha  ■ubjtr-Jail  Ikta  (kanlii.  KiBiorT.  and  6nn  nut  attMb  in  Itw  fttnm  of 

AUrieh  >.  Coopei,  B  Vat.  3B3.  thelonflo  ■hom  lU  laehm fatk.   Hnraiath* 

(fl)  AilotbaduubirulproprMirafaanaHbr-  Undt  eimmn  intt  tbm  tela  flftha  anenwr, 

at  aKJaalt,  aaitr  <h*  IwM  *f  till*  b*  par-  rrom  whnai  tha  aai|nDiT  itaaPandt,  tir  Iron  ih* 

chue.iira«it.Date(3)iDchB|Marlt.     It  mtr  iiHuinbnticrt  nT  dv*  fao 


itwer  lUion  liHn  by  wirauibor.  in  ibe  lii* 
|4i!a.  of  iha  f  feeu  of  Ihs  aniaiHiina  af  u 


caiJiMlTl  R.  8.  Tin,  ^S.l(  Barf  a^BiMrA 
(_,TIUp.S.   Bwafnaa  »  .J«l«a«*,  1  IWt 

,t:  Co  Ogle 


hf  pvduM  f-tct,  M  Un  <»Iiar  hud,  lk«  lord  is  more  fieqnentlv  ciAiiider 
•d  aa  bcdng  uftumit  kamut  and  Aertfore  iaii^M§  by  descent  in  ^  kii.d  ot 


p  Thshvr  of  sMltokU  il  fawdod  apen  llis  single  principle,  that  .llie  blood 
•f  ffie  pcisoirtBsl'fl'^aed  in  ree-sirapl&i(i,bX-AQG9[?  me&ns  pi  other,  MjjKlf 
tattittcljBd  ,25^^ftMl,-sinc6  noa^  can  iotierit  bw  aslaM  but  aiKh  as  are 
•C  biB  bkwd  Mid  conaangniiuiy,  it  foUews  aa  a'  r^ulac  conaaquence,  ibat 
when  auab  UmA  ia  iaic^s^  the  inkariianca  ilaelf  nuat  bil :  the  land 
miai  bee«nie  what  the  feoM  writara  dwou^nate  fmdum  apfriion;  aod 
■Mt  E«ault  back  again  to  tkn  l«td  oFihe  fee,  bj  wkeo,  01  ly  ihsaa  whoaa 
•MsM  he  ba^  it  was  giren. 


^     ^^"^^"^  '■^  frequentl;^  divided  imp  ^^n^MojMr  deftelwmsmr^iwt.tiwi 
•Ifmw^oftrr  iiUctumtenentia:  (he  one  Mtt,  if  the  tenaal  diea  witkoitt  lieira ; 
iy  pQlBT,  if  kia  blood  be  attairinl  \d^.  y  But  bolJi  theae  apeoies 
IM^ '#eHie'*coi£prsEBaiIed  iiwKribe  fiTSldeMOiiMlieB  ealy  t    {*24^ 
for  he  that  is  attainted  aufiera  an  extiDccion  of  his  blood,  aa  WeH 
sv  h»  Aai  diea  wUfaut  lela^imB.     The  iikedbUe  qaaliijr  ia  expiuigei  in 
MM  ittatance,  aad  expifca  in  ibe  otbec ;  or,  as  the  docuiae  ef  «scheata  is 
asiy  taUy  ecpaasaed  in  Fleia  {t), "  rfomntnx  atpiudufndi  Uc»  katrtdit  kabtf 
tar,  7«e«iaf  ptr  d^ebtmv^  mlktMoi  txtimgmiiiir  terngMtt  lenttait." 
I      fiaeheatat  thaieftm  stiabw  jaertij  upas  tbe  deficiency  ef  the  bleoi^  < 
(  whereby  the  descent  b  impeded,  ihNv  doctitne  vill  be  better  illustnted  by ' 
I  eaaaideriDg  the  aeveirt  ca«ee  >^>«eia  heredttary  blood  may  be  de&cieH 
'  aatv  by  any  ether  netimd  whataoeru;. 

/  ],  8,  3.  The  first  three  caaea,  wherein  inhentable  Mood  is  wanti^ 
■my  be  colkgtej  from  tbe  liiles  of  descent  Tald  down  iuid  explained  in  tbe 
fl^fS&SS^  t hapSer,  and  therefdre  will  need  very  tittle  itlbllnidon  or  comr 
ment.  (  Firat,  when  the  tennt  dies  withoCit  any  reUtioos  on  the  part  of , 
Msyef  hi»  aiKPsioTs  r  aecondly,  when  Ve  dies  wi^out  any  relations  on  ' 
tka  [£H  of  thoee~  VHCeBRiA  AmU'whoni  hia  estate  deaceniled:  tBirdly^ 
«fiMnhe  dies  without  anj;  reliiSona  oIlbe^irSoieHood.  ^In  two  of  these 
eaaea  the  blood  of  the  first  purcbaaec  is  certoinly,  in  the  t^iei  it  is  pnbaUy, 
at  an  end ;  and  iheceTore  iD<  all  of  them  the  law  directs,  that  the  land  Bh&U 
Mdheal  to  ih»  lord  of  the  fee  ;  for  dw  Uid  woidd  be  inBnirestiy  prejudiced, 
if,  contrary  to  the  inherent  condition  tacitly  annexed  to  all  feuds,  any  p«r- 
aoo  shauld  be  suStEed  to  succeed  to  the  Uadsr  who  ia  not  of  the  blood  of 
the  first  feudatory,  to  whota  tot  his  personal  meri*.  the  eatate  is  supposed 
to  hsve  been  granted  (7^ 

(«■  Ca.Utt.ll.«S.  ti>(.t,«.l. 

(7)  Smo/i,  p.  56,  lud  the  noic*  (hereto  1  Iledlw  aicheU  ;  or,  if  that  wan  not  »  DndW 

■•  alio  a.  loe.     Tho  Imporant  eua  of  Bkr-  thi  cinztimnsncea,  then  ibu,  lu  hetmes  tbs 

MM  «.  Whitf,  I  Sim,  m—tei,  na  lo  lb*  mWmiil  heir  and  the  traNge,  the  fonnir  wM 

MtonniE  porport.     A,  being  uriaml  in  M  ■■  enliilod.     This  ooiBicni.  bowereh  fiKcoilm- 

mm  furmi,  cBin*T*d  I*  tiwDiee,  in  ttaH  ij  to  ttalof  ilie  Laid  Keeper  end  ufthe  Mu 

nr  berHlT.  hrr  hein  ntd  asiifn*,  to  d»  iirteM  Ur  of  tbe  Rnlli ;  mod  il  nu  decidod,  ihit 

thai  (he  migbl  diapoee  thereof  u  ihe  ahoold  Oura  being  ■  urn  MhM,  (fiMw  t.  Kiuh( 

bf  her  irUl  or  other  writing  appoint.     A.  died  3  Vei.  430).  the  erown,  clsitning  Sy  eecheat; 

wMmuI  unkin;  itay  ■npoinlnieia,  end  withoal  bad  not  a  (Hie  hy  labjianii  to  cmapel  a  eon 

Sain  u  pvta  palmi.    It  *■*  heM  by  Lord  rcraiMe  from  iba  iroaiee,  Ae  Iroat  liaiiw  ab- 

K«cpHllenTaT,  (afterwanh  Nartbin|t«<i).  aa  tamdj  datennnad.      Dpoa  the  rigia  of  tba 

woH  •*  r^  Sir  ThofflH  Oleifce,  K.  R.,  sad  bf  trwlae  it  «u  aot  necewMy,  far  tlia  deMroj 

Lord  HaneHrhl,  (L  J.  (whoee  uaiitaiiee  tha  mlian  of  the  rioeeiioo  betiia  tba  oouit,  te 

Iiinri  Koeper  bad  reoaeitad],  itnl  A*  heir  m  prnnuna*  aa^  poaiii*e  jndgraeM.     U  (bould 

■w4(  malwui  ww  eleatlr  not  entitled.     Bw  eeem,  hoiTarer.  That  be  woald  haoe  rMerraa 

boni  Hanafiald  than|kt  Iba  enim  waa  asli-  ■•  aHJMaMa  tnm  aqoitT  in  mf[im  of  b> 
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/  4.  A_nioDBter,  wUch  bath  not  tb«  ahape  of  arMilrinrf^  l^nt  in  anypMl 
leridenliy  Seara'tlie  reMmblance  of  the  bruw  creation,  hadt  no  inkfiriuble 
blood,  and  cannot  be  Kefr  to  bdv  land,  albeit  it  be  Wo«ghl  funli,  in  mw- 

riage :  ibnr,  alUiough  it  nath  dufonnity  in  an;  jnH  of  its  boij,  ■ 
[*S47|  yet  ir  it  *hatb  human  ahape  it  may  be  heir{^),|  This  is  a  Tety 
ancient  role  in  ih'e  lav  <n  England  (g) ;  and  its  rSMon  is  too  a^ 
Tiona,  and  too  shocking  to  bear  «  minate  dncusion.  Tbs  RMnaa  law 
agrees  with  our  own  in  sxcltidiag  SKch  Unhs  tnm  anocowiona  (A) :  jM 
accounts  Uiem,  however,  ehiklren  in  sotds  respecta,  wben  liie  parents,* 
at  least  tiie  father,  eonld  reap  a^  advantage  iMraby  (t) :  (aa  the  jiu  trimm 
liberorvm,  and  the  like)  esteeming  them  the  misfcnnne,  rather  than  ths 
fault,  of  that  parent  But  onr  law  will  not  admit  a  birth  «f  this  kwd  lo 
be  such  an  issue,  as  diall  entitlo  the  husband  to  be  tenant  by  the  car- 
te^y  (i) ;  b«eause  it  ia  not  capable  of  inheriting.  Aitd  therefore,  if  then 
appears  nn  othar  Imu  ifaui  anch  a  pcodigioos  buth,  the  land  ahall  eschsal 
to  the  lord. 

/  fi.  Bastards  are  incapable  of  beings  ht^.  Baalvda,  hf  our  law,  aiv 
'such  cliihlrenaa  are  not  bora  either  in  lawful  wedlock,  or  within  a  corape- 
lent  time  after  its  determinadon  {!).  Such  are  held  to  be  mmUiiaJUii,  tbs 
MOB  of'  nobody ;  for  the  mnxiRi  of  law  is,  qui  at  ilnWMte  cm(h  ma»emmt», 
inter  lihtm  turn  eomputantnr  (m).  (  Being  thas  the  sou  of  n^rfioihr,  th^ 
hare  no  blnod  in  them,  at  least  no  inKenfable  blood:  cdnBequenily, nqi(s 
U>r~tKe  hlood  of'tbe  fiiBt  purchesor  f.iand  therefore,  if  then  be  ihi  oibor 
claimant  than  such  illegitimate  children,  the  land  ahall  eecheat  to  te 
kwd  (n).'  The  civil  law  differs  from  oun  in  this  point,  and  allows  a  baa- 
lard  to  succeed  to  an  inheritance,  if  after  its  birdi  the  mother  was  married 
to  die  father  (a) :  and  also,  if  the  father  had  no  lawful  wife  or  child,  dien. 
.  even  if  the  coocnbine  was  never  married  M  the  father,  yet  ahe  and  hei 
bastard  son  were  admitted  «ach  to  one-twelfth  (rf  the  inherit 
[*248]  ance  ( fi) ;  and  a  bauard  was  likewise  'canaUe  of  succeeding  to 
the  whole  of  his  mother^  eatata,  ahhonrii  alte  was  never  mariMd? 
the  puHher  being  sufficiently  certain,  though  ue  father  is  not  (f).  Bat 
aur  law,  in  favonr  <rf  marriage,  ia  much  less  indulgent  to  bastards,. 

llteTe  is,  indeed,  one  instance,  ia  which  our  law  has  shawn  them  soma 


( ^)  Cs.  LMt.  T.  8. 


Bn>>».l.l,<.«,*l.»,«r  »,■.        WCti.i.a.t. 


aliiiiii.     {Wiiliamt  T.  Zurrf  LoMdi/i,  a  V«.     the  crown ;  bat  ihs  ISth  MClioa  of  tb* 
..-,      ._j  _..  _,..       .    _. rf  3J  4: 40  Geo.  m.  -  *-  -" 

u  wall  biihulj  ■■ 


uul  iMmltiiimML 

--„ U  «.  tiftMi,  \»we  Mchni  J 

(  Wmllut  r.  Dwmi*,  S  Tm.     *wI  mav  •Bhnt"  lo  lU  emwn,  cnuu  ihn. 


TST).     And  einrlv,  «  iretlee  not  hufing  tha  of  3a  4^  40  Geo.  lU.  e.  88,  after  reciliag  Am 

bndi  pBiehafed  itilh  the  ttutt     ■■'---'- --ji.      .-.        _  — 

agaiaat  Iha  crown  ekain- 

, ^.  "iti™!!  ta  lawful-. 

In  rhe  eaae  laat  ejtad.  iM  eoart  ia  npoitrd  the  tign  budimI  tW  •neution  of  anr  (raaM 

H  Im*«  Mid,  that  "  copyhold  caonot  eaebeat  lo  which  lb*  landi  to  eackMtnl  were  balija  al 

M  tha  Grown;"  bvllhia  Amis,  in  all  pnha-  the  tin*  of  Iba  coiAeat,  or  u>  which   Ihrj 

VAxtf,  faowenr  a|iplieaUa  W  die  nutaaee  than  woaU  have  been  liable  ia  Ihe  haod*  of  ■  aiib- 

andar  comidentiMi,  waa  not  intended  la  be  JMM,  and   to  inaL*  aoeh  |i»nb  ol  It*  WtM 

onderauud  •*  ■  (eiwral  proputtioo.    Cofif -  ••  aeeheatBd  u  lo  Ika  wrairisa  ihaT  ••■* 
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M»  PCffrf  ■  —d  rim  >>.<>"■■■%  Mraivd  tlw  ossB  of  bastard  etgni  mm), 
pJTrrr  iHwwtJ.  'I'tiii  _ Juppe ns  when  a  ra&n  has  a  bastard  son^and  aftev- 
WtnU  ^awrrim  Uu  mother,  miA  by  her  LaB_a  legitimate  mo,  Kbo,  in  ibe 
language  al*  ih«  law,  is  6t]\oiA  inwiiat,  or,  aa  Glauvil  (r)  exprassos  it  in 
huiLatin,  Jiliia  mtihefatuM ;  the  wonan  befon  muria^  being  eoii«u&m«, 
■pd  jiAerworda  muUer.     Now  bare  the  ddeat  son  is  bwuanl,  or  baatard  tig- 

m^;  yiwl  t>|p  yalufgarMwi  ■■  taf-itimnfa,  nT~«Mfi*r  pMaA!    '  K  then  the  fatmt 

dies,  and  the  boMtardeifni  enteni  iq>(Hiliu  land,  and  enjoys  it  to  his  death, 
ftad  dies  seised  ihenoT  {8),  whereby  the  intMiilanoe  descends  to  liis  issue ; 
U  this  case  the  muiUr  ytiitni,  and  all  oilier  bein  (tfaoagh  minors,  feme- 
covens,  or  under  way  iDcspMity  whatsoaFor),  ara  totally  barred  of  their 
light  (s).  And  this,  1.  As  a  punisbtnani  od  the  nulier  for  hia  negligence, 
in  not  entering  during  the  battm^^  life,  snd  eticttng  him.  3.  Beoauee 
the  law  will  not  suffer  a  man  to  be  baatardiied  after  hia  death  who  eittered 
as  heir  and  died  eeised,  and  ao  passed  for  legitimate  n  hia  lifetime  {9)> 
3.  Becanas  the  canon  law  {following,  the  ciri)')  did  allow  anch  battardtig' 
ni  to  be  legitimate  on  the  anbsetjuent  marriage  of  hia  mother ;  and  therek 
Son  the  laws  of  England  (though  they  would  not  admit  either  the  drS 
or  canon  law  to  rule  the  infaeiitam'^a  of  this  kingdom,  yet)  paid  ancb  a 
ngard  to  a  person  thtw  peculiarly  circumstanced,  that,  alter  the  tand  had 
descended  to  hia  issue,  tbay  would  not  unravel  the  matter  again,  and  eof- 
ier  his  eatHte  to  be  shaken.  But  this  indi^eacs  was  shewn  to  im  Mher 
kind  of  bastard ;  for,  if  the  mother  wma  never  married  to  the  father,  such  , 
baatard  could  have  no  colourable  title  at  all  ((). 

C  'Ab  ba»tard»_cai>njtf  be  beira  ihemBaheg,  pd. neither  can  they  [*S*9] 
navawy  heirii'but  those  of  their  own  bodies,  i  For,  aa  all  colla- 
leraj  liindVed  coaalsta  in  being  derived  from  the  same  common  ancestor, 
and  a  basurd  has  no  legal  amcestora,  he  can  have  ito  nrilaUiTal  kindred  ; 
and,  consequently,  can  btve  no  legal  heirs,  but  anch  as  claim  by  a  lineal 
descent  from  himaelT.  And  therefore  if  a  baatard  purchases  land  and 
dies  aeised  thereof  without  issue,  and  intaaiate,  the  tand  ahall  escheat  to 
the  lord  of  the  fee  (u). 

/  ^-^AlUWa.  (k1{1.0)i  bIbo,  ar*  incapable  of  taking  by  deaoent,  or  inhv 
dung  M  ■  for  they  are  not  allowed  to  have  an^  inheritable  blood  in  them  a 
rather  uidejjil.itpbn  a  prindple  orhalion^lorctvil  policy,  than  ujion  reaaotts 
Bj^tl^jeodal.  Though,  if  latida  had  been  suffered  to  falTinio  their  hands 
wEoowTnb  allegiance  to  the  crown  of  England,  the  design  of  introduc- 
ipg  our  feuda,  t&b  defence  of  the  kingdom,  would  have  been  defeated. 
\Vherefore,  if  a  man  leaves  no  other  relations  but  aliens,  his  land  shall 
•wcheat  to  the  lord. 

Aa  aliens  cannot  inherit,  ao  far  they  are  oa  a  level  with  baalards  ;  bMl 
as  they  are  also  disabled  to  hold  by  purckaae  («)(U),  they  an  under  stil 

MCT.i.l.  M  SHBookl.dLia 

(r)  l.ill,  t  SN.    Co.  Lilt.  S44.  In)  Co.  LUt.  B. 


(8)  Ttiere  mtul  not  onlr  ba  «  dring  MiMd,  bulud  i*  (oek  tm  nMMi  of  ht«  DDthei  ba* 
•m  ■  ilwrant  to  tiii  Um.    Co.  LiiL  S44.  l  .jd(  ■  huibanil  liTinifit  lh«  lime  oF  her  nwr 

And    if  Ihe  buurd  dielh  aaiwd.  h»   wife  rug*  wiili  hii  ftthBr,  IwmdwiI  iik*  •dws- 

nwinl  viih  n  (on,  ihe  mulier  enter,  t>ie  *on  lige  of  ihe  nile,  Iha  nunisfi  Dixter  wtucb  ba 

(i  bom.  the  inui  of  the  buMrd   ia  banid.  clainM  being  void  withootan;  diwiee.     T  vie 

/tid.  Brake,  til.  Dueant,  11.    P)o<r.  ST.  a.  t.  Eari*  of  Buh  end  Mootafue.  1  Salk  >-;0. 

tn.  a  (lO)  See  ouea  and  exce^iuu,  I  Uhllty^ 

(V)  The  ir,\»  holda  m  tbU  me  oau  onlv  of   C«bl  Law,  ISS. 

iMMnt  rigm)  ta/  Mlir  ^mM;  feir  whaio  •  (11)  IT  tba  pdidwaa  be  Dwde  wilk  the 
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gT— iwr  disftbiUitM.  Ami,  m  &tj  ■m  nddu*  bald  hj  pndiwe,  nsr  fcf 
'  uhatitaiice,  U  ia  almost  a^wrflDOw  M  aay  ihftt  they  can  liave  no  heir% 
BUM*  tbey  can  have  nodung  (ft  an  facir  to  Mfaeht ;  b«  a»  it  is  vxpreMlf 
heUea  iy),  b«eauae  tkay  bava  not  in  than  any  iaheniabla  blood. 

And  fuUieT,  if  aa  tlioa  ho  madn  a  daniMn  by  tbe  lunf^  I«u«n  (Mtea., 
■fld  than  purchaaea  landa  (which  the  law  ailawa  audi  a  wie  id  do),  h« 
tMi  bom  before  hia  deaiaalisB,  ahall  nm  (by  iIm  comMMMt  kw)  iabeik 
ihoao  lands ;  but  a  aon  bom  afte^waida  Hay,  e»«a  ibougb  bis  elder  tao* 
thor  be  living ;  for  tha  faiher,  beforo  daMiadon,  had  no  inhetiiaUe  bl«o4 
(0  commuRicaU  w  hia  ridsst  son ;  bat  bjr  doMntion  it  ac^airM 
[*300]  'aa  iKTediiasy  quality,  wbiek  will  be  tranaiRinad  to  his  subao* 
qiienl  postohty.  Yel  if  he  bad  boea  nkturalisad  by  act  of  par- 
lianesti  such  tUesl  avn  night  then  have  iiifaeriled  ;  far  (bat  eaocela  aSl 
dafosto,  amk  is  allowed  lo  ham  a  n^vipattm»  aaeigy,  which  simple  iem' 
««ftM»haa  nM(«V   < 

Sir  Cdwaid  Code  (a)  also  boUa,  that  if  as  aliaa  aoneih  into  Bnghn^ 
a^  there  hath  iaaue  iwo  ooas,  who  am  thereby  natural-bon  sabjeeta; 
aad  OB*  of  them  purchases  land,  and  dies  ;  y<at  neither  of  these  br«lbraa 
aai  be  hair  to  the  othoi.  For  the  taawmm*  vmeaimm,  or  oommen  stock  at 
Ibair  eoasanguinity,  is  the  fatlMr ;  aad  as  he  had  ao  inheriuibte  blood  in 
bin,  hfi-could  conaaanicBta  none  to  hia  scma  ;  and,  when  the  sooa  can  by 
BO  possibjlily  be  heirs  lo  the  ti&tr,  die  oaa  of  them  abalt  not  be  heir  10 
the  other.  Aad  (hiaopuiionof  hiaaeeOM  foaoded  upon  solid  principlesof 
the  ancient  law  :  not  only  IVona  iba  rble  btfora  cited  (t),  ihst  etatuf,  ota 
iektiAerint  alpartt  doit  inkerUtr  »ifit*  -'  bM  also  because  ws  have  teen  that 
the  only  feodal  foiwdalioB,  upon  which  newly  purehased  land  'can  poasi- 
bly  descead  toa  bralhei,  ia  the  aappoabion  and  fiotion  of  law,  that  ii  de- 
soeaded  froia  sosm  oae  of  his  aneestus ;  bw  in  thia  oaae,  as  the  intemw 
diate  aacestor  was  an  slJeR,  Jjoai  whom  it  could  \*j  no  possibility  'leacend; 
this  should  destiny  the  suppoaitiun^  aad  i«p«d«  the  de8G«Rt,  and  the  land 
sbquld  be  iaheritad  •(  feudum  Hrietn  iwvmh  ;  this  is,  by  none  but  ^e  lined 
descendants  of  the  purchasing  brother ;  and  on  failuTfl'  of  ihem,  sbotiJr 
escheat  to  tba  lord  nf  ihe  fee.  Bat  ^e  apjnion  hath  been  sitiee  onr- 
ruled  (c) :  aad  it  is  now  held  for  law,  that  the  mhm  of  an  alien  bom  hen, 
atay  inherit  to  each  other ;  the  descent  froxi  one  broihsr  to  another  being 
•a  Mwnarfiotc  descent  (</).  Aad  reaaoosbly  enough  npon  tliB  whole  ;  ht, 
as  (in  cornmon  purchases]  the  whole  of  the  supposed  descent  trom  Indefr 
ula  aaceslors  is  but  fictitious,  the  law  may  as  well  suppose  the  r^qoisil* 

anceator  as  supposa  (be  roqniaiie  dosesnt." 
[*251]  *It  is  also  enacted,  by  the  statute  11  &  13  W.  III.  c.  6.  (It) 
that  all  persons,  beiv  aaiaral-bom  subjects  of  the  king,  may  in- 
Innt  and  make  their  titiss  t:^  deseent  fieni  aay  of  their  annslors  lined  or 
-wUateral ;  although  their  father  or  mother,  or  other  ancestor,  by,  IVaiii, 
through,  or  under  whom  they  derive  their  pedigrees,  were  bom  out  of  t&a 
ting's  allegiance  (13).  But  inconvenienccB  were  sfterwanls  apprebend  ' 
sd,  in  case  persons  should  thereby  gain  a  Intore  capacity  to  inherit,  who 
did  not  exist  at  the  death  of  the  peraon  last  seisMil.     As,  if  rranoia  :ha 

lftCB.Un.X    IL«'.M  IM  Sm p^.  tt>.  vhl  t». 


ILaf.  »    ISM.  in. 


L   Hrisi  that   h 


mora   tii:rncw,  jl   •armi  lami   or  i 

B«I4Hbi..IV,30.     H..g.Co.LiM. -„,—     ._  .„  „„ 

US)  BiMiidiidlo8alt«ndbT  180.111.0.09.    SMCslna*  Msrwrtej.  pKert  lUp.  (P.  J.I 
01)  aMBoT.s.m),UltanioribiV<L,a,IL 
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•UnbrMbaof  him  Btitmktmitlim,  mi  Oliver  ibs  younger  be  asf 
UTftl-bora  anbject,  Hfwi  iolui'i  4m>ti  wititaai  ieabc  bi*  laudt  will  descend 
to  OUver  the  youngw  biothAr ;  aow,  i(  tA^iw.Kdf  Fnwcie  hu  a  child  boB) 
H  EngUnd,  it  was  feu«d  thU.  un^  ika.at»Uri«  or  lung  William,  this  new 
hmn  dald  nuffat  iiehaX  tiM  eataut  «f  hia  uncls  Oliver.  Wherarora  iL  ia 
provided,  by  the  stalule  25  Geo.  11.  c.  39.  that  no  right  of  inheritance  shall 
acciuo  by  vinuo  of  A»  fiHSOMr  «tBlVta  to  Itay  yemua  whataoever,  mnleaa 
tiuy  ara  in  being  «ad  citable  rto  >t«lEie  fta  hem  at  tke  death  of  the  person 
hot  BBiaed  : — with  aa  woeption  Jioirever  tf  the  .case,  where  landa  shaJJ 
daaoand  to  the  da«gbi6i  of  mi  aUea  ;  which  descent  shall  be  divested  ii| 
SumuT  of  an  aiter-bam  brother,  or  th^inhem^oce  shall  be  divided  with  an 
>fter-boni  aiatef  or  rniara,  Mcofding  to  the  usual  rule  (^  pf  deacentt  bf  th« 
commoi)  ilaw. 

/  7_By.aiiainder  also,  for  treason  orolfaef  ,fT>lopy,  the  Hoo^  of  the. person 
'■lUiitea  is  sv  corrupted)  m  to  be  rendered  no  longer  ut^ritaible^U).  J 

Great  care  muat  be  takim  to  AiatiogiUBh  be(w««D  fori«uure  of  lands  to  ttw 
Uag,  and  this  sp^tcies  ofiwebeiit'lptbe  ted;  whkhiby  reaaoa  of  their  si- 
aflicude  in  eomo  <ciroiiii»tuiOM,  whl  becauae  the  -ciawn  ia  very  frequently 
dw  isimediate  lord  of  ths  feo,  jnd  .tbnnaEore  anlitled  to  both,  have  beon 
•fion'oonftwndad  together.  Et^fur*  qf  landfc  Mi  of  whatftTor.  atee  ,tlw 
nffmdwposaeflTCd,  wu  the  JpoKinf!  pf  the  ^Id^a^oa  Uiv(A.;af 
^.^^^oTpuiii^Eiajgt^ror  theii^^ce  ;  'and  does  not  at  all  relate  [*252} 
4e  the  feodat  ayitem,  nor  ifl  ^ne  consequence  of  any  siB"?iw  sr 


iwrisfaip  paramount  (f) :  hiin,  ,beiag  a  prerogaiivo  vMted  in  the  crowiv 
wu  neither  superseded  wr  diminished  by  the  introduction  of  the  Normal) 
'ImflTes ;  a  fruit  and  cosBcqUDDoa  of  which,  ucheai  muai  undoubtedly  b« 
TeekvBcd.  Escheat  iherefors  aperatas  in  aubordios^on  to  this  more  ani- 
cient  and  auperior  law  of  forfeimre. 

The  doeiripe  of  asjdn^  upon  attaindflr,  lakea  singly,  ii  thtf  :  jULlll* 
Mood  of  iha  tenant,  by  the  commissioa  of.^g^ 'bllUljr^iup^^I.KlltGh  doo- 
^MiatioP  all  treaaona  were  formerly  ootngtise^)^^],  ia.EOOTp'cl^jitljtfaH) 
rfj^ndjhe  origin ar36n  a£yi fi  pf  tha  feud  W.'l^.rebjr  iQl^rflUnftd*.  if  being  ai 
*^j^_grimtedjnthe  vaUB\,gi}  tjie  iinj;lie^.ooadition_af  dum  bene  m  gessent 
Upon  the  thoroug'^  .tlemonslration  of  which  guiU,  by  legal  attainder,  tha 


■i^odal  covenant  and  niMiial  bend  of  fetdty  are  held  to  be  broken,  the  estate 
inaUntly  falls  back  from  tbe  offendw  lo  the  lord  of  the  tee,  and  the  jnh»-' 
litsble  quality  of  hta  blood  is  extii^ished  and  blgiled  out  for  ever. .  Ln 
thia  sitdotioa  the  law  of  feodal  eat^eat  was  brought  into  England  at  the 
-oooquesi  i  aod  in  general  supem)dil#d  to  the  wicieitf  Isw.of  forfeiture.  Ip 
eooMquence  of  wluch  coimptioB  oad  extinction  of  hereditary  blood,  jhy 
land  of  jlL felons  wotfld  iiomediately  jgvggtjn  the  Igrdj  bpt  that  the  sups' 
rior^law_a£JftiTfeiUire  inlBmenea,  mo  interctjp^  It  is  its  paaaage  :  in  case  tt 
JreasOT,  for  ever  ;  in  paaeofoibaf  felony,  for  only  a  year  and  a  ^y  i  afler 
whi  c^  luojeJi  ,^oea  to  the  lord  jn^  regidar  eoura^.of  esch^  (i),  as  it  mould 

[•I  >»  pur  XS  >nd  tit.  (]t}lli|it.>9.    BUt.KKdv.  in.i:.l,in. 

(/)  Lt.  AtlfrH.  1. 1.    LL.  Cmmt.  i.  H.  (t)  >In«.  tl. 

tri  *  Ian.  M.    Sulk.  St. 

'!«)  In  Niw  York  noihing  but  ml  dWJMn  Brima  «  Aeftd  of  blood,  *K  In  ihs  SMIv. 

(^nnconvictionoflrcuaaciuicial'nrriiitiini:  Sm3  R.  S.  701,  f  33.     In  Ne<r-Ya[klhe  lor 

.u  Enjlind,  hy  51  Oso.  III.  t.  M.  no  felony,  fnKara  tbrtnuoB  MlMth«lifaiinMartl»  rni 

«lbeiit  high' treason,  p«ljt  trtuon,  or  aiardar.  mrBUDuab  fmbiM  lands  nili*  wuMwod 

lure,  cic«pt  foTtk«  life  or  the  affrodar.    And    Kwdi,  ud  af  im4poi»  awlfllwaeb'riv  mv 
la   KeifVorli,  ril  IbrfrituvM,  wbMlher  ftr    id. -ale,  ^  a' 
Vol.  I.  «t 
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havo  doon  to  tbe  heir  of  the  felon  in  cue  the  teoAil  temures  bad  nerer  beaa 
mtroduced.  And  that  thu  is  the  tnie  oporatioa  and  genuine' history  of  m- 
cheats  will  moat  evidently  appear  from  this  incident  to  gKvetKitfd  lafldt 
(which  seems  to  be  the  old  Saxon  tenure),  that  they  are  in  no  case  sub* 
joct  to  escheat  for  fetonjr,  though  they  are  liihle  to  forfeiture  for  tTe»> 

•OD  (j)- 
[*233]        *Aa  a  consequence  9f  this  doctrine  of  eechaat,  all  lands  sf  id* 

heritance  immediately  revesting  in  the  iord,  the  wife  of  the  feloa 
Tas  liable  to  lose  her  dower,  till  the  statute  1  Edw.  VI.  c.  12.  enactad, 
that  albeit  any  person  be  attainted  of  mispriaion  of  Ireuon,  murder,  «r  fe< 
limy,  yet  his  wife  shall  enjoy  her  dowef.  But  ^be  has  not  this  indiUgenc* 
where  the  ancient  law  of  forfeiture  operatea,  for  it  is  expressly  pro*ic^  In 
the  sutute  5  &  6  £dw.  VI.  c.  11.  that  the  wife  of  one  atiaint  of  hi^ 
treason  shall  not  be  endowed  at  all  (15). 

Hitherto  we  have  only  spoken  of  estates  rested  in  the  offeBder  U  ti» 
time  of  his  offence  or  atuindet.  And  here  the  law  ««  forfeiture  stops  ;  bnt 
tbe  law  of  escheat  pursues  the  mntter  still  farther  For  tbe  blood  of  the 
tenant  being  Utterly  comipted  and  extingniabed,  it  follows  not  only  diet 
all  that  he  now  h^s  aball  escheat  from  him,  but  also  thu  he  ahall  be  in- 
capable of  inheriung,  any  thing  for  the  future.  This  may  farther  illnstiata 
tbe  distJDCtioa  between  forfeiture  and  escheat.  If  llierefore  a  father  ha 
aeised  in  fee,  and  the  son  commits  treason  and  is  attainted,  and  then  the 
fatherdiee:  here  the  lands  sbal!  escheat  to  the  lord  j  because  tbe  son,  by 
die  corruption  of  his  btood,  is  incapable  to  be  heir,  and  (here  can  be  n« 
other  heir  during  his  life  ;  bnt  nothing  shall  be  forfeited  to  the  king,  for  the 
■on  never  had  any  interest  in  the  lands  to  forfeit  (i).  la  this  case  the  «>• 
cheat  operatea,  and  not  the  forfeiture ;  but  in  the  following  instance  the 
forfeiture  works,  and  not  the  escheat.  As  where  a  new  felony  is  created 
hy  act  of  pailiament,  and  it  is  provided  (as  ia  frequently  tbe  case)  that  it 
shall  not  extend  to  corruption  of  blood  ;  here  the  lands  of  the  felon  abal 
Dot  escLoat  to  the  lord,  but  yet  Ae  profita  of  them  shall  be  forfeited  to  tbe 
king  for  a  year  and  a  day,  and  bo  long  after  as  tbe  offender  lives  ({)  (16). 

There  is  yet  a  farther  consequence  of  the  corruption  and  exiinc- 
(*254]    tion  of  hereditary  blood;  which  is  this  :  that  the  person  'attainted 

shsJl  not  only  be  incapable  himself  of  inbenting,  or  tnuiBmiittog 
his  own  properly  by  heirship,  but  shall  also  obstruct  tbe  descent  of  lands 
or  tenements  to  hie  posterity,  in  dl  caaes  where  they  are  obliged  to  derive 
their  title  through  him  from  any  remoter  ancestor.  The  channel  which 
conveyed  the  hereditary  blood  from  his  ancestors  to  him,  is  not  only  ex- 
hausted for  the  present,  but  totally  dammed  up  and  rendered  impervioua  for 
the  future.  This  is  a  refinement  npoo  tbe  ancient  law  of  feuds,  which  al- 
lowed that  the  grandson  might  be  heir  to  his  grandfsthsr,  though  the  sea 
in  the  intermediate  getiemtioa  was  guilty  of  felony  (n).  But,  by  the  law 
of  England,  a  man's  blood' is  BO  universally  cormpted'^t^attuoder,  that  his 
•ooa  can  iteithei  inherit  to  him  nor  to  any  other  ancestors  (n),  at  least  on 
the  part  of  their  attainted  father.       ^ 


(1»)  "Of  of  aay  Wher  Hmmm  irhtaimw    Mhw  Moay.    Sm  Ca^  Litt.  17,  ^  Sucadt 
ttn  U,"*.  13;  tlH  wift  tbtraTan  i*  IhrwI     )B&,  b. 

tr  tm  aiuiadw  af  iMr  hnsband  for  pMit  ■■       ()S)  Tbrn  b  na  ntiaptidn    f  hm«  W 
«ilMU^tiwMB,bat>Mr<wuiT»ai4«iar    Haw-Yerii.    8mmm14,»SU 
im  •■Hav.a.tM)aia*«MI«rHNT«I.B.II 
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Thia  comipliow  of  blood  cumqt  bs^bMlutelj  nmotei  b«  W  wtilgriW 
»f  partomeiiL  The  ting;  my  excuae  tWpnblic  poniBliRieiitot  an  ofTeiid- 
«r;  hut  cannot  tbdish  tbe  pnnt«  rigiit,  which  hu  Kccnied  or  nay  Bcctna 
Id  indirlchials  u  t  consequsnc«  of  ttie  criminal's  atudndOT.  He  may  r» 
■lit  a  ferfehttre,  in  which  the  interett  of  Ao  crown  is  (June  concerned ;  bai 
be  cannot  wipe  away  the  corruption  of  blood ;  lev  therein  a  third  person 
hMh  an  intereat,  the  lord  who  clahna  by  eacheikt.  If  tbenfore  a  man  hath 
B  aon,  and  i>  attainted,  and  afterwards  paidoved  by:die  king ;  this  son  can 
Berer  inherit  to  hia  father,  or  father's  aneestara;  beeanse  bi>  paternd 
blood,  being  once  thmoughly  corrvjMcti  t^  his  father's  attainder,  most  co»> 
tinne  so :  bnt  if  iIm  son  had  been  bom  after  tbe  pardon,  he  mifhi  inherit ; 
becBDse  l^  the  pardon  the  father  is  mode  a  new  man,  and  nay  conrej 
new  inheritable  Mood  to  his  afler-bmn  children  (0). 

Herein  there  is  howerer  a  dHTeience  between  aliens  and  persons  afr 
tainted.  Of  aliens,  who  could  never  by  any  poasibiUty  be  heirs, 
the  law  take*  no  notice  :  and  thorefbie  we  have  "seen,  tlMt  an  [*S&5] 
aiieD  elder  brother  shall  not  impede  the  deacenl  10  a  ■■niml-tem 
younger  brodier.  Bnt  in  attaindna  it  is  otherwise :  for  if  a  taaa  hath  is* 
eue  a  son,  and  is  attainted,  and -afterwards  pardoned,  and  dien  hath  iasM 
a  second  son,  and  dies  ;  here  the  corruption  of  blood  is  not  reino*ed  from 
the  eldest,  and  Dierefore  be  cannot  be  heir ;  neither  can  the  yonngeat  be 
heir,  for  he  hath  an  elder  brother  living,  of  whom  tbe  law  takes,  notice,  aa 
he  once  had  a  possibility  of  being  heir :  and  therefore  the  younger  brother 
ahsll  not  inherit,  but  the  land  ^aJl  eacheat  to  the  loid:  though  had  the 
'  elder  died  without  issue  in  the  life  of  the  father,  the  younger  son  bom  alter 
die  pardon  might  well  have  inherited,  for  he  badi  no  eorrup^on  of  blood  {p). 
So  if  a  man  bath  issoe  two  sons,  snd  the  elder  in  tbe  lif^me  of  the  father 
luth  issue,  and  then  ia  attainted  and  execoted,  and  aherwards  the  fathar 
dies,  the  lands  of  the  father  shall  not  descend  to  the  younger  son :  for  tho 
issoe  of  the  elder,  which  had  once  a  possibility  to  inherit,  shall  impede  the 
iescent  to  tiie  younger,  and  the  land  shall  escheat  to  the  lord  (f).  Siir 
Edward  Coke  in  this  case  allows  (r),  that  if  the  ancestor  be  attainted,  his 
Bona  bom  before  the  attainder  may  be  hcira  to  each  othw ;  and  disiinguisb- 
ea  it  from  the  ease  of  the  aons  of  an  alien,  because  in  thii  case  the  blood 
.was  inheritable  when  imparted  to  them  Aom  tbe  father ;  but  he  makes  a  . 
doubt  (upon  the  princijdes  before  mentioned,  which  ate  now  over-raird)  {a) 
whether  sons,  borb  afier  the  attainder,  can  inherit  to  each  other,  lor  they^ 
never  had  any  inheritaUe  blood  in  them. 

Upon  the  whole  it  appears,  that  a  peiaon  attainted  is  neither  allowed  to 
retain  his  former  estate,  nor  to  ichent  any  future  one,  nor  to  transmit  any 
inheritance  to  his  issue,  either  immediately  frcmi  himself,  01  mediRte^ 
through  himself  from  any  remoter  aoceslor ;  for  his  inheritable  blood, 
which  is  necessary  either  to  hold,  to  take,  or  lo  tranamit  any  feodat  pror 
party,  is  blotted  oot,  corrupted,  and  extinguished  for  ever :  the  conee- 
4uence  of  which  is,  that  estates  thus  impeded  in  their  doaeent,  remit  back 
and  eacheat  to  the  lord. 

Thia  corr^rtion  of  blood,  thus  arising  from  feodal  principles^    [*2S6] 
bat  perhaps  extended  farther  than  even  those  princi|ries  will  war- 
rant, has  been  long  looked  upon  aa  a  peculiar  hardship  :  becauae  die  op- 
oreaaive  part  of  the  feodal  teDurea  being  now  in  general  abolished,  it  seems 
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tWiiimiilihilntliiiii  II  nnii'nf  ihiit  niniMiirnTiilihlf  rmirnnrnrm-  min»* 
Ift  dut  dte  «bitdL«b  ahMld  Ml  ody  ba  wiktcwl  to  prcMift  poven^r  (whick, 
Wm*er  Mf«[«,  is  Hffiuiaally  Juatifiad  Hpoa  rsMOM  oT  pablK  policy),  but 
abo  kw  laid  uniM  iOaav  difficalMa  of  ii)b«niMwe,  on  «coo(mt  of  ih«  guik 
^thflii  MOMloN.  And  (iMf«fiar«  in  bmM  (iraot  all)  of  the  rnn  feloaiw 
•PM»d  bf  patliMMRt  SUK9  Ute  reifa  of  Hvm;  tbe  Eighth,  tt  is  declared, 
dut  Ihay  ■hall  not. «lEteiiil  to  ujr oonrnpuon  «f  blowl:  and  by  the  Bi«nu 
V  Aa^  c.  HI.  (die  optontion  sf  w>hiati  is  poApolMd  by  th*  Maluta  17  (Sot. 
[I.  o.  39.)  it  is  afflMeed,  lbat«ft«i  ih«  death  of  the  laM  pretander,  and  hia 
MM,  M  «UBuider  fcf  trMMn  iImII  •xtMdio  the  diainfaendng  My  heir.  Ml 
the  ftf«judioe  of  «iqr  (wrHm,  otfasr  tlna  the  eSeader  hiBHelf :  which  prori 
liaaa  have  indmd  cMiwd  the  fMiedv  fanher>*ihBn  «m  Nqntred  by  th* 
hardship  abora  comfd^Md  ofi;  Whm  ia  only  the  fiitwe  obsauctiom  «t 
rfescMti,  whan  4bs  ^di^wa  ha^poM  to  be  dedaMd  throegh  the  Uoad  of 
an  aOainted  'aboMUtt  ■     ' 

Before  1  cMclitde  <his  haa«l«r<Mt^iMlt,  I  musl.fMDlioii  one  eiiigalar  i»> 
stance  in  wUdi  kada  heki  tn  fee^iniple  are  not  li^e  to  eacheu  to  the 
lard,  «tea  when  dteir  Mnwr  is  no  mora,  sad  hath  left  nobetra  teinlmrit 
(  tban.  Atid  Ala  is  the  olwe  of  «  Borpottttioa  j  for  if  thai  ofrnfS-  hf  jBf 
9!<QidbBt  to  he  ilkssolfed,  (he  AfHtK  pr  hia  hein  shall  ^°."^  \hn  }'"•*  _*fpWI  F* 
aererston, Mid  DOithe  lord  biy  epoheal  ;^i*bicb  is  perhaps  the  onl^^kiMitev 
^faare  ft.ify«nHon  «m  boMtpectant  on  ac^nt  in  lee-sirnple  abaa|uU>  tBnt 
tke  law,  we  are  loM  (J),  doto  tecilLy  anueK  a  condition  l«  «Teiy  rach  gift 

or  grant,  that  if  Mm  oorponoion  be  dissolved,  the  doim  or  gnntar 
(«aS7]    shaUre-wUer;  lir«faao8use«f  tkegmorgTMt*raileth.3ThiaB 

indeed  founded  npM  the  self-same  prino^  aa  the  law  of  escheat ; 
As  beira  of  the  donor  being  only  aobstttated  instrad  of  the  ctuef  lord  <rf  iha 
fee :  which  was  fennarly  very  fraqusntly  the  cue  in  siAiitfeudsitiona,  er 
aiieauiona  of  lands  by  h  voBssl  to  be  h<4den  as  «f  hiaseir,  idl  that  prao- 
Heb  Was  idakMoed  l^  the  stattne  of  fuM  m^trn,'  16  £dw.  1.  at.  1. ». 
which  this  very  augnlar  hutwtce  aiilt  in  aonus  degree  icmaiin  an  sseep- 
ikiD. 

There  ia  one  men  kusKpatky  of  takaiig  by  dsseeot,  wUch,  UM  bes^ 
producOTe  of  anyeacbeat,  is  doi  soictly  redaciUo  to  ibis  head,  aad  yet 
•wat  not  be  ^Mssed  tfrer  in  alienee.  It  is  ensofed  by  the  statute  11  ^  18 
Will.  [ri.'D. '4.-^17) 'ftat  ervtypaptot  who  «baH  not  afa^re  the  errOTs  of 
'his  religion  by  taking  Ae  ouhe  to  the  govermneni,  bM  makiilg  the  fla* 
claralion  against  trsn  subs  tan  liation,  wilhin  six  in6i)lits  after  he  £u  attain- 
•d  die  age  of  eigbtera  'yewrs,  ifeatl  be  iMapsMe  of  Inhcffiting,  •r  taking, 
by  descent  aa  well  as  purtihaab,  any  ¥eal  ««iates  -whatBoev«r ;  and  his  nMt 
«r  kin,  being  a  protsstitnt,  shall  holdihbin'to  his  own  nae  till  such  time  M 
he  complies  wiHi  the  terms  ilhposed  by  the  a£t.'  Tb«  incapacity  is  mere- 
ly personal ;  A  affects  himself  ofriy,  bnd  do0s  not  4kainn|  die  inheniabla 
qmiity  nf  lids.blood,  so  as  to  impede  the  descents  to<oiherB  of  his  kin- 
dred.   In  lAe'BMnueir  its/even  in  thttitant  of 'pe[te^,«ne  wka  dntend  i»- 
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Chrliii«a'otMTTM,<'thiiiri»t'«ii   iKhnrMuMiMi 
■ —       —      -       '         -      fM«  iJk  B  - 
Ur.  Christ 

to  t*  Utta  tiv  tlie 
Ran.  III.  o.  33)  whioh  hu  npaalsd  all  I 
mi  S^Bn.a.(»)atIbaHidorib.Va1.B  a  t8Ma.*>tola«<>rl«- r.,B.I.  p.«i.,B  (SQBot 
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t»  Mligkm,  ud  bM»iH  »  nonk  jmdhmii,  «u  kutftkH*  af  MaritlH^ 
knda,  bMhnoura«i(4)an(l  ika  fvodai  kw ;  Mfunltkitit  mm*  •■»'«''•• 
wii  fw/Klw  M<  MiiH  CirbCi  .■  aec  iMMfCnwi  mtm^met  ad  am  fw  mm  AIm* 
Mfwni  o^Eetwn  (w).  But  jret  he  «u  kc««Um  nify  wniAtw  mathuu  f  Im 
3id  not  impede  tkw  iMceit  to  othm,  hut  du  se*!  hw  «^  aaatkad  w  Uft 

TImm  u*  tbtt  WMisl  daAciMfliea  of  haradltvy  blood,  rMogRiaed  bf  A* 
Ih*  of  KnsUndt  which,  ao'  ofio»  u  ihe^  k^I>B>)  oocMioa  tando  to  ••■ 
ifeMt  lo  lh>  <^^im1  pnpnMarf  or  bnL 


CHAPTER  XTI. 

n.  OP  TITLE  BY  OCCOTANOT. 

OoooFAKOT  la  Ae  tahine  posfleision  of  thoBs  things  which  brfno  ho* 
loogod  io  "iiBSwIy."  Thrs,'  ag  We  have  seen  fa),  |s  the  true  ground  and 
fOoModoo'  or  aliftapaHy,  or  or  holding  those  thiiigs  in  Beveralt^,  which 
hf  the  Isw  of  Bstuio,  unqualified  by  ttial  of  societ}',  were  commoB  to  all 

*  mankind.  But  when  once  it  was  agreed  that  eveiy  thing  capable  of  owa- 
OTship  should  havo  an  owner,  natiifsl  Mason  soggestad,  thai  he  who  eeiiU 
firat  declare  his  intention  of  approprialii^  any  thing  to  bis  own  use,  sod, 
fai  eonsoiiuence  of  sneh  intention,  sctualty  took  It  into  possession,  should 
thereby  gain  the  absolute  properly  of  it ;  according  to  that  rule  of  the  law 
of  natkws,  Mcogniaed  by  the  laws  of  Rome  (ft),  ^uo4  nwUuMr  eti,  id  ratioM 
matttrah  oreupanti  eoneedilttr. 

T.l\is  right  ofoccupancy,  so  far  as  it  coacerna  real  pioperty  (for  of  pek 
Mnal  chattels  I  sm  not  in  Ihis'place  to  speak),  hath  been  confined  by,  the 

-  hwB  of  England  .withilLA.Yj3iy  narrow  conipasaTrwi3~was  eilencled  only 
lB_a.  sinile  instance ;  namely,  where  a  man  wa^  tenant  yir  outer  vis,  oi 
haj  aw  estate  granted  .tn  .lumself  on]y  ^^thoitt  menlioninj^  hii  heirs}  foi 
t^ie  life  of  sjiodier  nian,_and  died  daring  trie  life  of  oMtuy  qiu  ui«,  or  him  bjr 
whnao  lifo"it  wya  "jJHljffln  j  in'iTiiii  mmnliw  that  could  Arst  enter  on  the  land 
■n'^t.  Iftw&UX.r^^"  '^^  poBBSBBion,  ao  long  wastujf  giH  ^^  liysdj  tv 

•This  seems  to  hare  been  recurring  to  first  principles,  and  call-  (•3W] 
lug  in  the  law  of  nature  |o  asconaiiv  the  nrnpeity  oT  th«  land, 
when  lefl  without  a  legd  owner.  For  it  did  not  roTort  to  the  grantor, 
though  it  formerly  (rf)  was  supposed  ao  lo  do  ^  for  he  had  parted  with  all 
his  interest,  so  long  as  oeshty  fu  vie  lived  :  it  did  not  escksalto  the  lotd  of 
the  fee,  far  all  escheats  must  be  of  the  abBoIuiO  entire  fee,  and  not  of  any 
particular  estate  carved  out  of  it ;  much  less  of  so  tninuto  a  remnant  as 
diis :  it  did  not  belong  to  the  granteo  i  for  he  was  deed  :  it  did  not  de- 
scend to  his  heirs ;  for  there  were  no  words  nt  inheritance  in  the  grant  r  n« 
could  it  vest  in  his  eKocuiors )  Car  no  Mtoontora  could  sueoood  to  a  free- 
kdd.  Belonging  therefore  to  nobody,  like  the  iaereditat  jaceiu  o(  ih*  Ro- 
Mos,  the  law  lefl  it  open  to  b«  seised  aitd  appiopnatad  by  the  first  porsiw 

«.  eo.  U«.  ISK  (,(  00.  LIB.  it.  _ 

(■•ISnW.SI.  (A  Bne(.Tt,clktt,lr.l,*t  44.    Flrt.lt 

fflrCTi**  ■       *«.ti,'.fc^.,tti. 
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^■1  oaM  ftMMT  upM'il,  iamtg  tb*  bfc .  of  Matay  ^w  mt,  nnder  dw  oaint 
of  an  occupuit.  ^M&_  ^n  wm.  w  right  of  occupmcjr  lilow^,  when 
itM  king  had,  ba  ravenioo  of  the  Und*  :  fCT  tTio  revenioner  halli^u  >q<^ 
right  wifb  BUT  other  man  lo  enWr  uppnjha  vacadj  poMusioa,  ud  wbu* 
die "Eiiig^  title  and  a  *ul^«ct'*  ocnanr,  ths  king'a  alwU  be  ifwaj^t  [wefM^ 
red :  aguBK  the  king  iberefora  there  could  be  no  prior  oocBpnit,  becMiN 
jg^'pi»UmgutoceurntTtgi{»).,  Afcd,  tmma  ia  the  e—e  of  a  wib^t,  haj  the 
•■lltt!^*r_M(dr  vuTEeen  gr»Pte4-W  *«"«''  ™^At»  Awra  duriSflhe  liioMf 
Mtffujr  Ttw  t)i«,  there  the  heir  miglu,  and  atj]!  mav,  enter  and  Hold  poawig 
Bion,  &nd  Is  called  in  law  a  iptetat  oceupant :  aa  havitif^aB^eciBTexcIiuITe 
right,  by  ilio  lemiB  of  the  originargrant,  to  "enter  ypontgiHrpccupy 'th^ 
Katr'edUat  Jacent,  during  the  residue  of  the  estate  granied  :  ihoujb  Sum 
have  thought  him  so  called  with  no  very  great  propriety  {f) ;  and  dial 
•Itch  estate  ia  rather  a  desceiutibl*  IVeehold.  But  th«  title  of  comtnon  90r 
cnpancy  ia  now  reduced  almost  to  nothing  by  two  siatuiea :  the  one  89 
Car.  II.  c.  3.  which  oBacts  |[acCardintto  the  snciest  rulejof  law)  \g)  thit 

wJigre  tliere  is  no  ■pociar  occupant,  iii  wliom  the  eiSte  Bnayjeat, 
[*260]    lhftj;e!iuit  pur  miter  vtfl.DWy,  ueyise  it  *J)y  will.  orTil"eCTrfe"ip 

^e  executors  or  adininistralorB,  and  be  assets  in  their'hiaDd  (st 
payment  of  debu(l):  die"otIie^'thai"ori4  Geo.  U.  c.  20.  which —rtt, 
It)  Co  Lttt.41.  (r)  Bnct.au:    tlttitit. 


(1)  TIm  MatsM  MwiN  iRMcaniatr  mnUi  tbar  *hill  go  to  th«  tieeuifn,  kiib)Mi  ta  lbs 

in  liii*  Hnlmci.     The  1  »h  »etiDa  tnuu,  ibtMa  of  the  UnUlor  ;  ud  ifa>  Mtauam  M  OMk 

•"HiBi  nuirt  pur  luicr  •!■  ihiU  badsTiubls  II.  c.  20.  n-nden  iheDi  di>tril«UbleM  |imm» 

b;  will  in  writing,  aigned  by  the  deTinr,  or  slty.     An  raiiie  pur  luicr  fit  therelon  pai^ 

kr  hiB  igant,  in  pruaocc  of  ihn>  wilnMMH :  tike*  aoniewhit  ot  Iba  Bunn  of  ■  pw«Ml 

vid  if  pa  <fKh  daTiH  ba  nude.  Ihc  Bune  iJiaII  aauu,  IhoD^  it  l<  not  k  cballel  tnlannt  il 

tM  nhmnctblg  in  hindi  af  heir,  i[  it  ihill  dodw  mil  nmain)  >  JrMhotd  inlBrot  fnr  mtaj  poc- 

M  him  Gt  nuon  of  nxeiiil  oceupuiry,  ■*  u-  pOMi;  nieh  u  gi*in(  a  qukli60Btian  le  rata 

MM  bf  imeaai ;  uid  in  eua  tbsre  ba  no  apa-  tir  maoibrn  af  parliaimnt,  aad  M  kill  pa^ 

ci*1  oeaupuit,  it  ahill  ga  lo  the  aiccuUH-  or  and  loniF  otltan ;  a  will  lo  ditpoaa  of  it  moM 

adminiilntor  of  Ihe  (Urtr  who  bad  ibc  rttita  bIm  be  (titmrd  bjr  thraa  wiioaaaai  under  tba 

l^reof  br  TirliK  al  the  gnn^  Bad  tball  bo  ttatula  ef  fnodB.     If  anrJi  an  «itiM  ba  fina 

BMau  in  hia  handi.*     Mi.  CbruliaB  otiaBrTea,  lo  A.  aad  tba  Ivin  of  hia  bad;.  Ifaa  kiin  at 

"  Tha   cauning  gf  iha  attiuta    Mama  to  ba  ibe  body  will  take  as  ■p«ii1  occupants,  if  na 

diia,  that  ararj  aaiau  fur  mit^  tit,  wbadiar  dilpaaitien  b«  made  or  it  Ytj  tbr  lim  takSr; 

Ibera  is  a  apeeial  ocenpnnt  ot  not.  nar  be  da-  bui  it  ia  ulisaliUciy  in  hia  pawor  to  naka  winl 

Tiled  lika  olher  eilatea  in  land,  bj  (  will  at-  diopoailion  of  it  ba  pleaKi,  I  Atk.  K4.    3  t>. 

tatted  br  three  winewe*.      If  doI  dcTiied,  W.  268.  n.  E.  and  Gnj  t.  UanDocL." 

and  there  ia  a  apecial  oocupunt,  then  it  ii  aa-  It  haa  baen  ihat  then  caa  lie  no  graml  oa- 

aeta  bf  deuenl  in  tha  bandi  of  the  bair ;  if  eopancr  of  a  oopyhotd,  lieeaiiaa  1^  TraeMd 

there  la  no  apeeiai  oocupant,  then  it  paaaea  ii  alwayt  in  the  lord  ;   ind  ibt  ataluIFa  W 

like  penmial  prapanr  *b  naealan  aad  ad-  Car.  II.  e.  1.  •.  IS.  ind  14  Geo.  II.  c.  M.  ■.  •; 

niniatnlois,  and  ab^l  ba    men    in    their  appfi^aliMaataM  p(iraalerne,whai«th«» 

kandi."     Lurd  Kanjoo  in  8  Tena  Kap.  3B1.  ia  no  ■pecialoceopaat,  do  oat  aVaad  lo  anf^ 

obaeiTed,  "Theia  qaaaUnn  oa  eatalca  par  holdi.      And  one  Bho  ma   admiiled  uaaal 
■our  lie  do  aat  fraqnentlf  atiM.    "    ' 


tliey  have  bean  aomatimei  called,  though  Im- 


the  panle*  of  a  eouyhold  pur  antar  na,  haaias 


^ropariy,  deaeanditile  fraefcoMa  \  atiiedr  apaak-  ajeclmant  by  nitna  of  ubIi  admiwioa  *a  apaa 

iB|,  tbn  an  n«l  daeeaadibla  fraahiMh  be-  *  now  and  aahwiatira  mat  af  tha  M,  T 

oauie  the  heir  U  law  ifeea  not  take  by  deaeent.'  EaU,  186. 

If  an  aerion  at  oanma*  lav  had  baen  bmught  If  an  estate  pur  aalai  Tie  ba  limited  n  a 

Hatas:  iha  hair  aa  ika  bead  ef  ki>  aaeasur,  bu,  his  haira.  eiaeniors,  admhiiilnhifB.  sad 

ha  ouilu  haie  pleaded  riao*  per  deaoent,  Jiir  saaigDi.  and  be  not  dariiad.  ii  daieaBiii  ta  hia 

lD**e  aeutee  wen  not  liable  to  the  debTe  of  heir  aa  ipaeia]  ocoupant.  and  ia  onlr  liaUa  te 

Aa  aneaaur  befera   the  alalata  of  fiaadi.  apeeieliT  debu.     4  Term  R.  SS9.    If  it  be 

That  act  anda  then  cbaigealile  in  tha  heads  1 1  mind  tn  ■  imaiin  anil  hii  i  lai  niiai.  admiaie 

V  the  heii,  M  Maati  b]r  deeeent,  if  be  tAoh  tnUon,  and  asaigns,  Iha  eiaoaiwa  Uka   i^ 

by  raaaoF  nf  a  aneolil  ooeupun  ;    and    if  «iibie<il  b>  Iba  same  debu  m  pataaMlV-   4  T 

Jiara  be  n>  epecjal  otinipaat,  u  diiaeu  that  B.  SM.  US. 
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gs  in  a  couTM  or  dUtribupoa  tike  ■  cbgiUal  interest  (2). 

Rj  tbese  two  Btaiulaa  ihe  tiiie  of  eaaimen  »CGftp«iiM)y  is  utterly  ezlinct. 
aad  aboUahed  ;  though,  tint  of  ip^eitl  ocfufwncy  by  i^e-beir  at  law  cod* 
tinuea  to  this  day  ;  auch  heir  being  held  to  succeed  to  the  aiiceator*a  es- 
tate, not  by  descent,  fur  then  he  miiM  take  an  «8tate  of  inberituice,  bur  aa 
Ml  occupant  specially  mukod  vol  asd  applied  by  the.  original  gnuu. 
Bat,  aa  before  the  atatulea  thfff  mM  Iff  lOTHIP™*  "^"["■"■y  I"  Vi]  frf 

^g!nigisgUi?jg^'»^^»^  ^.wwifc  ,tilibiia..i^i8a^nat  p.ajiB'ni>Rgi  or  Uty 

gK7A)7  (became,  with  reapect  to  ihem,  there  could  ht  no  aeiual  ?at(f 
Mafle,  or  ggrgord^JMh  had';  ancT  ttiererore'^y  jJie'Beat^.Qr'ilie  gran^gy 
Mtf  Bi^gfiyie  a'fant  oFsucb  hereSitamenta  was  en^ely  determiged.l  ao 
aolT/r  apprehend,  notwitliaiaiidrng  these  e  la  tiifes,"  such  "grant  wouidb^ 
dMermined  hkewiae  ;  and  the  hendiiamanta  would  not  be  denaable,  nor 
mat  in  the  execuiora,  opt  go  in  a  oonrse  of  diatribution.  For  theae  sta- 
Utaa  muat  not  be  co^tstnied  aa  aa  to  create  any  new  ettala,  or  keep  that 
.  i^ve  which  by  theco'nmonlaw  was  determined,  and  thereby  to  defer  the 
gntnior's  rereraioo  ;  but  roereiy  to  dispoae  of  an  interest  in  being,  to  which 
1^  law  there  was  no  owner,  and  which  therefore  was  left  open  to  the  first 
MBUpaiit  (3).  When  there  is  a  residue  led,  the  statutes  give  it  to  the  ex- 
•cutcwa  and  administrator,  instead  of  the  lirat  occupant ;  but  they  will 
not  create  a  residue,  on  purpose  to  give  it  to  either  (i).  They  only  meant 
to  provide  an  appointed  instead  of  a  casual,  a  certain  instead  of  an  uncer* 
tain,  owner  of  lands  which  before  were  nobody's ;  and  thereby  to  supply 
this  easns  omissut,  and  render  the  dispoeilioa  of  law  in  all  respects  en- 
tirely uniform  ;  this  being  the  only  instance  wherein  a  title  to  a  real  estate 
could  ever  be  acquired  by  occupancy  (4),  (5). 

*This,  I  say,  w&  the  only  instance  ;  for  I  think  there  can  be  [*261] 
no  other  case  devised,  wherein  there  is  not  some  owner  of  the  land 
^j^inted  by  the  law.  in  the  case  of  a  sole  corporation,  u  a  parson  of 
a  church,  when  ho  dies  ur  resigns,  though  there  ia  no  aetvui  owner  of  the 
land  tiil  a  successor  be  appointed,  yet  there  is  a  legal,  pottntial,  ownership, 
subsisting  in  coatemplation  of  law  ;  and  when  the  auccesaor  ia  appointed, 
his  appointraent  shall  have  a  retrospect  and  relation  backwarda,  so  as  Co 


(2)  In  New-Vark,  (l  R.  S.  723,  f  6.  and  2  tsta  pv  uKir  lu  ciuinai  b«  onUiled;  jM  if 
iiLSa.  A6.)  thiiwUta.  vWbarlimilcdlohain  lueh  »«»(■  btliniMd  w  A.  in  Uil,  with  i*> 
•rnot,  u  *  rrppbaldDnljFilarinEiiielilBof  tlw  miinder  ID'S.,  tlwH  lioiiutioni  mrs  duigai- 
frsnua  w  deiite*,  liut  lAcr  liii  <l«alb  it  ■  tioni  ^  Lb>  panoaa  who  nhitl  laks  u  ipcGul 
•faaltel  ml  ocououila  :  nut  any  alicBiiion  of  ihe  quiuiu- 

(3)  Lord'knper  HareouN  Ua  dadarad,  nani  in  uil  will  )iv  th*  inicteat  of  him  in  le- 
Aan  ia  no  diaircnes  aince  ihe  S9  Car.  II.  0.  maindsr.  See  3  Coi,  P.  Wmi.  266.  and  G  T. 
3,  hfllwf^n  a  grant  of  corporeal  and  incorpo-  R.  2&3,  where  it  appeara  lo  hare  been  lb* 
nalbfrejiwnieniapiiraafiriiuj' forhvibatiu-  opinion  of  lonl  Northingtim  aod  lonl  Kbiitdi 
ntB  cTeiT  esiain  ntr  mltr  vi't  la  m^e  deriaa-  that  the  tenant  in  tail  of  an  eauis  pur  tmif 
Ue,  and  if  not  dariied.  il  ihall  be  auwU  in  vu  ma;  lar  the  remainder!  over  liT  Ida  »ill 
the  hand*  of  the  heir,  if  limited  to  the  heir;  (Inns.  See  alia  1  Ath.  SM.  2  Vern.  33S. 
if  not  iimiled  to  the  heir,  it  ahall  pi  to  the  er-  3  Coi,  P.  Wnu.  Ift  n.  I.  1  Bro.  Far,  Ca. 
•cnion  or  adminbtnUri  if  the  ^niea,  and  UT. 

b«  MMtc  in  (heir  hands;  and  the  >taiui«,  in        (p)  In  die  mininf  dlatriela  of  DaHijahin 

Ihe  cue  □(  renu  and  oiher  incoroDrfal  he-  and  Cornwall,  by  the  law*  of  the  Stannarisa, 


(4)  In  pais  113.  snt*.  i 


intea.    3  P.Wau.    Mil!  may,  be  nined  ^OC' 
Barenfl,  1  Sid.  317). 
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ag*  lii,  moimi 

Mum  Bnfl  to  Ui'w0  itrtuM  ftolicr  tAtf  ntMl'  wit  ntf  TftcsAC^^^MmfVffcMT 
And,  in  all  other  inManees,  wKm  iIm  t«nnMt  Aes  hlt^tatti,  and  no  (Xh«V 
tfiMler  or'fhe  hndr  is  m  be  Ibanil  in  ths  cenntim  cmms  «r  dei^enw,  ihsn 
1U0  h#  T^Ms  te  ownenlup  t*  fhri  bn;.  or  in  Am  subordinate  l(»d  ef  ih» 
fed,  by  eri<!Mn. 

^alsotn  bMM  ettiM,  Whefe  A^  h«ll  «r' OrtMritAimm  |t*e  a  ifghtbf 
wentnncy,  as  ift  tan^  n«wtf  csreaiM,  b^r' An  rtatng  Af  ati  Mtaml-in  the  s«» 
df  in  a  rlrel,  6r  kjf  Ae  afftnim  «■  denliGtloM  of  tb«  wafen  ;  in  tfa««e  kw 
Mttities  ihe  law  ftf  Engtand  assipRr  diem  «n  iAmediate  owner.  Fer 
Bfa«ton  teSa  >»  (^,  Aat  If  an  isUttd  irfle  itr  dW  mMb'of  a  mw^  it  bf- 
'  D  todiMe  vho  bare  laada  oq  Stskjoie  ^rejjf;  (mtjTn 


b0 nrater  to  MW  banf^  than  (be  otber.  it  be&igr  only  lolii w  who TT^a- 
ffleTBrSriWSe'fflSI  abore- ;  wblcli  ii 'iUITCMiTIo,  aiH'pirfiiaiJy  eojwed 
ffMn,  t^  dtVil  tt:W'^."^et  tMaraMlfW  mt^  to  be  reisonsbh.,  where  Ui|» 
ten  of  the  Titer  in  «qtai!\f  dW}d«d  between  the  &wBen  of  the  opfxtahv 
tfborv*;  fortf  (be  whole  B«Hia  the JiVt4mld  of  My  meiqan,  a»tiBaualFf 
la  whenffr^r  1  sereral  'fiaherj'  ia  ctftimed  (J^,  tWre  ri  aeeiDB  just  (and  so  M 
Ae  conttant  practice)  Aat  ^iee^omor  litdfl  islanda,  arlatng;  in  any  jMn 
df  Ae  rivCT,  shall  bo  lire  propefTjoTKiirWIS)  ftwrelb  '{ke  [liacary  anftKe 
toll.     Howerer^ia  ease  a  new  hland  rift«  in  the  ma,  though  the  civil  law 

giTcs  it  (o  dte  first  occtrpant  (m),  jH  (MTS  gtTes  it  to  ibe  kinjj  (*). 
[•86S]    "And  as  to  lands  gsiiwd  fmm  l!tQ  sea,  aOiti'bf'aithipipnJby  iM 

waaHfig  up  of  aanu  and  earth,  so  as  in  time  to  make  lerrafimmf; 
Brby  ^fRcSog.'M'lrtieiithe  sea  sfirinka  back  below  the  nstial  wafermark  ; 
hi'  these  caaea  (he  law  is  heM  to  be,  that  if  thjlfiain  be  by  liltle  ?iid  till?*. 
by  amatt  and  imperceptible  degreea,  It  a^ll  gd  to  ihe,  owner  of  the  li^ 
adjoining  (a).  For  de  fninimis  Hon  eural  Ux :  «Jld,  besides,  (heae  owners, 
SeihgofleR  losers  W  the  breaking  in  c»f  the  sea,  or  al  charges  to  heep  ii 
out,  this  possible  gain  is  therefore  a  reciprocal  eonaideration  for  such  poari- 
He  charge  or  loss.  ^ltJlLtU?.  <>J!u*io?  of  delelietijan  be^ud^teA  (^"d  rgn* 
tiderable,  in  ttiis  case  it  belongs  io  the  king  ;  for,  as  the  king  ia  ItnTcriTih* 
sea,  and  so  owner  of  the  soil  while  it  is  covered  with  water,  it  ia  but  rtta* 
aonable  he  should  hare  ti>e  soil  when  tbe  water  has  lefl  if  dry  (p).  8a 
Ibal  the  quantity  of  ground  gained,  mrtd  the  tiuie  during  which  it  is  gai»< 
inf,  are  what  make  it  either  the  king's  or  the  subject'*  property  (6).     Is 

( n  1. 1,  *.  a 
(I)  /Ht.s.  i.n. 
Cn  Bdk.  «n.    Sh 
IM  iuf.*.!.). 

(t)  S»ltirtaiu>jJFetioritluTian,atilIiion,  nlietion,  or  oihir  xqucou*  mtuis,  u  a  tn 

Sad  nlietion,  ind  ttlahda  iHiing  in  Ihs  «■  quemix  lobe  abiertnl  in  rfinnvherrliMCUi 

Ud  riven  fui:v  romiilered.  ind  At  cnttt  so]-  not  ia  imgulu,  mucli  iccuinulaUd  or  nliclo^ 

iMWd  Id  the  title  IrMLiis  or  M(.  Siihulle*  on  property  b«1on(i  Id  the  ovrnen  of  Ihe  nei(b> 

Aquatic  Riijhu    who  in  pa^i    119  to   t3C  lx>urln(e>taua."    Sehultei  on  Aqitil.  Rii7[^ 

drawl  thia  ennaiuaion.  "Ihat  all  iilanda,  r«-  138.     Bee  fortber,  (Tom.  Dig.  Prera.  D   sT 

liifted  land,  and  oiher  Increue  aritinf  in  tha  Ban.  AI1.  PrerualiTe.     3  Bar.  &  C    91      t 

Ml  and  in  naripbl*  alteamg,  ciMpt  under  B.  &  A.  S68.     From  the  laie  care  of  the  iTiiw 

lical  cimmManea*  befot*  alloded  to,  beloiu  t.   Lord    VarhDroufh,   3   Bii.  &  Crea.    n 

to  thg  nrowni  and  llwt  all  iilanda.  relicted  (Ihough  iKc  deriiion  turned  niher  opan  iW 

land,  and  the  Bii  of  inlnnd  unniTi(nb1«  riceil  ptridinn  and  evidence  than  Iba  general  law 

and  •ItMOii  nndar  limiW  Bircumalaneen  b«'  nrallunon  and  reliDtiiml,  and  the  cam  ciied. 

loni  to  the  proprietor  of  the  e*uM*  lo  wlucb  id.  Itfi.  it  maj  be  collided  that  if  tbe  aak 

aucti  rirer.  act  ««  bniindariea;  and  henee  it  traler  ]■■*«  a  peat  qiuntitr  of  land  on  lbs 

tnj  be  coniidered  ta  law,  that  kll  Ulanda,  alHir*.  ibe  kini  ahalt  hare  ihe  Und  b*  hia  on 

laad  hadi,  or  other  mrcela  of  a[)iBRMraI«(l  roiatiTe,  and  nit  Un,  owner  of  the  .lj~l.i» 

•r  eoneretad  earth  whiah  newljr  arile  in  ri-  loll  ibutnotuwhendrrland  iafanBedinA*. 

m*.  or  OMipHtal*  to  Iheh  buika  br  aUuTioa.  ally,  ud  b;  inaanaibla  impen  i|  til<«  dcp*« 
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4w  MIB0  inaniwrif  «  "fr^Tj  nnHiing,  fcct^raa  two  torMma,  by  degrHw 
|Mi»  npocTiSc^  one,  ind  thereby  le&Tn  tJie  other  ^rv ;  tSe  owner  i«ha> 
WM>»hi«.a?jiBg.thu»  imtwrceptibly  lw»  no  retD«>dy  :  Mt  if  the  cMir*e  of 
lb«  ijteL.bfi.eb«ifei3^l9  &  BiNiflejt  and  Tiofeiil  flood,  k  other  huiy  means, 
ffifthereby  •  man  lose*  his  grmmd,  it  is  siUJUUl'lie  shall  hare  wEwfih* 
riAit  lUrteft'tt  flty'AKeT  place,  u  alFMbinpense  for  this  sudden  loss  (7). 
j[ii3''t&»1k'irofv)Mfl(ft(rantt  d^erelicttoiM,  wilh'fegard  to  rimers,  is  n«ul^ 
Ae  amw  ia  tke  imperiat  law  (r) ;  Ann  irfaeMca  incteed  tfaaoa  our  detens^ 
•■liSMawm  to  have  been  ^WB  and  adopted  :  bntvocMindTeB,  asislaDd- 
•n.  have  applied  themfosMrm*  inereaMa  ;  and  have  girenourao^eTngs 
Av  prerogative  be  enjoys,  aa  well  i^mib  the  panicnhr  reasena  before  nmn- 
tweed,  as  npon  tbia  other  genera)  gnmid  «f  prengative,  which  was  fbr> 
■Miiy  renurked  (>),  that  wiatAver  bath  aa  eihar  owaer  is  vested  by  lav 
jam  kiBf. 


CHAPTER  XVn. 
« 

IIL  OF  TITLE  BY  PRESCRIFnON  (1). 

A_T!UaBJ!!5}S2?  "^  acquiring  tea!  properly  by  purchase  ia  dial  by  m>. 
y e*K8i .  M  wTi eii "  a  man  can  sfaew  no  ditier  title  to  what  he  cUinrs,  ihan 
diat  hs^vid  those  under  whom  he  claims,  have  immemorially  used  10 
enjoy  it.  Concerning  customs,  or  immemorial  usaees,  in  general,  wttb 
the  several  requisites  snd  rules  to  be  observed,  in  order  to  prove  their  ex- 
istence and  validity,  we  inquired  at  large  in  the  preceding  pan  of  these 
commentaries  {a).  At  present  thererore__I  shall  only,  first,  distinguish 
between  euiiom^  ptncily  taken,  and  ^Mcripjion ;  and  (hen  shew  what  soil 
trf"  things  may  be  prescribed  for. 

' '  Andi_^t,  the  distinction  between  custom  and  prescription  is  this  ;  ^hal 
custom  is  properly  i'loeat  usage,  and  not  annexed  to  ^person  ;  such  as  a 
Gostom  in  the  manor  of  Dale  that  lands  shall  descend  to  the  youngest  son  : 
pr^sciipuaiiJSjperery  a  pergonal  usage  ;  as,  that  Sempronius  and  his  an- 
cestors, or  those  whose  estate  he  bath,  have  naed  time  out  of  mind  to 
have  Bucb'an  advantage  or  privilege  {b).     As  for  example  ;  if  there  be  a 

((|CilU>,ia  M  >MBaakI.|iK-7S,*ii. 

M  r»i.s.  i.M.n,n,ii,»L  (i}  cs.  u».iia 

10  SHBookl.p>(.Ha 

19  *lla<ioiii  or  rrlicIioBi,  hnaarer    iuft   h  ollwr  lonl'i  pDund.  bs  ■bould  Dunbarebr  !■*« 

Bisj  tiliimifelj  become.     Am  to  unnnriinhla  liAtthaiinw;  wl  ao  of  peirj  Hnd  unwreeir- 

riMn.  [here  iiaeuedlBdin  Cdlia.  Si.fma  abU  inoFMHaMaM   ttma   lbs    aea,  tb*  kii^ 

Um  tS  liii.  aM.  pl.ax  Khich  rullr  ewabliabn  niu  do  praprilT  be  'da  Miuiunii  dod  euni 

tbcliw.     "The  cue  wma,  Ibat  rriier  of  hh-  Ifli.'"     N.S.  In  ihaitlnTeleil.it  la  aiippotid 

•sr  did  nm  bMnaan  two  lenbhin,  and  the  "  ho  ahall  bnia  what  iht  nrn  iiaa  icft  in  anj 

■oil  af   one  aide,  together  wilh  ihe  riTer  nr  oilier  pkce  aa  a  rccompenae  Tor  hii  auiMra 

iTBter,  did  whairr  belong  tn  noe  of  tlif  said  h>u,"  lut  the  cue  in  22  aaa.  pi.  93.  njt  Ihal 

otdahipa.  and  the  riier  \>y  little  anit  lillle,  did  "  neither  parti  shall  loie  Ai>  Und."     Schultai 

nthrrDuOd  The  aoil  of  the  other  lord,  hut  ao  on  Aquatic  Righia,  13G.  7. 
alowlr.ilialironehad  fined  hia  eye  a  whal*         (I)  Sea  in    «.nenl.   Com.  Dig.  Preicrip 

dsj  tliereon  tojiriher,  it  cou[d  nnt  ht  parcaiT.  Itoo  ;  Vin.  Ah,  Treuriptlon  ;  Bao.  Ab.  Coa 

•d.     Bj  (hit  prltj  and  impeiceptitilr  increase,  Inma  ;  Sanndeca  tv  Puttaaon,  isdai  tiu  Pi« 

tkt  iaerTaiement  wu  fol  lo  iha  owner  of  the  irriiiiion.  and  til.  Cualom,  and  auta  U.  NHS 

liver,  hui  if  the  riirt  h^  a  lodden  and  unuaua]  28.  par  te 
■aod,  hid  nisod  baslilf  ■  ireat  pueal  of  tha 
Vol  1.                                       82 
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■Mf^  u.  -he  parith  of  Dile,  that  all  tba  inhalKtaitto  of  Iku  paii^my 
ditice  on  «  certain  close,  ntail  times,  for  tbeiirecnatioB  (which  is h«ld  (e) 
to  be  a  Ij^wful  usej[e) ;  this  is  stricdy  s  cuslom,  for  it  is  a^Ued  to  Um 

place  in  geoeral,  and  not  to  any  particular  pmrtomt :  but  if  tbs 
[*364]    'tenant,  who  is  seised  of  the  aanor  of  Dale  ia  fee,  alleges  tliat 

he  and  his  ancestors,  or  sll  those  whose  estate  he  hath  in  the  said 
maaor,  hare  used  tine  oat  of  mind  to  have  connDon  of  pasture  in  such  a 
close,  thia  is  propeMy  called  a  pMscriplion ;  for  this  is  a  usage  annexed  Is 
the^rrMK  of  the  owner  of  thia  eelate.  AU  [Rescription  must  be  either  la 
s  Dian  and  his  onceston,  or  in  a  man  and  those  whwe  estate  he  ha4l  i^' 
ikhich  last  is  called  prescribing  in  a  que  etlaU.  And  formerly  a  maa 
laight,ty  the  common  law,  have  prescribed  for  a  right  which  had  beea 
a|oy«d  by  his  ancesiora  or  predeceseofa  at  any  diUaoce  of  time,  tbo«(^ 
his  or  tbeii  enjoyment  of  it  had  been  suspended  («)  for  an  indefinite  aeries 
of  years.  But  by  the  statute  of  limitationa,  32  Hen.  VIH.  c.  3.  it  it 
enacted,  that  no  person  shall  make  any  preecription  by  the  seisin  or  pes- 
■ession  of  bis  ^ceslor  or  predecessor,  unless  such  seisin  or  posseasioD 
hath  been  within  threescore  years  next  before  such  prescription  ma&e.ij')?* 
Secondly,  as  to  the  several  species  of  ihiags  which  msy,  or  may  not, 
be  prescribed  for  :  we  may,  in  the  first  pisce,  obserre,  that  nothing  but 
iincorporeal  heredilsmmits  can  be  claimed  b^  ^scrijition  ;  as  a  rigbt  d 
way,  a  common, '^i.; "but  ihat  lio' prescription  gau  give  a  title  to  Tancls, 
ana  other  corporeal  substances,  of  which  more  certain  evidence  w»j%9 
had  {g).  For  &  man  shall  not  be  said  lo  prescribe,  that  he  and  Iiis  ances- 
tors have  immemoriably  used  to  hold  the  castle  of  Anindil:  for  thia  it 
clearly  another  sort  of  title  ;  a  title  by  corporal  seisin,  and  inheritance, 
which  is  more  permanent,  and  therefore  more  capable  of  proof^  than  that 
of  prescription.  But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe  ;  for  of  these  there  is  no  corporal  seisin,  the 
enjoyment  will  be  frequently  by  intervals,  and  therefore  the  right  to  enjoy 

ihem  can  depend  on  nothing  else  but  immemorial  usage.  2.  S, 
[*365]    prescription  must  always  be  'laid  in  him  that  is  tenant  of  theTee. 

A  tenant  for  life,  for  years,  at  will,  or  a  copyholder,  cannot  pre- 
scribe, by  renson  of  the  imbecility  of  their  estates  (A).  F'or,  as  prescription 
~^  is  usage  beyond  time  of  memory  (2),  it  is  absurd  that  they  should  pretend 
to  prescribe  for  any  thing,  whose' estates  commenced  within  the  remem- 
brance of  man.  And  therefore  the  copyholder  must  prescribe  under  cover 
of  his  lord's  estate,  and  the  tenant  for  life  under  cover  of  the  tenant  ir 
fee-simple.  As  if  tenant  for  life  of  a  manor  would  prescribe  for  a  right 
of  common  as  appurtenant  to  the  same,  he  must  prescribe  under  cover  of 
the  tenant  in  fee-simple  ;  and  must  plead  that  John  Strtes  and  his  ances- 
(ora  had  iramemorially  used  to  have  this  right  of  common,  appurtenant  to 
the  said  manor,  and  that  John  Stiles  devised  the  said  manor,  with  its  sp- 
purtenances,  to  him  the  said  tenant  for  life  (3).     3.  A  prescription  cannot 

Mihm.l-n.     •  t,t.)Me>]la>llHKaDia>iMii,niilt^iu>lili«IT 

M  4  RaP'  n.  BnKnptiixi,  may  ba  iiM  wn  m  «arrt. 

{<)  Uo.  Liu.  111.  U)  Ur.  *  St.  dliL  1,  b  8.    KackUa 

(/)  Tlui  ilU(,  of  pmeitpUon.  wu  well  known  fl)  «Ke^  11,11. 
laawSonun1iKbyUwmiMariMK^a,<fr.41, 

[^  Ai  ID  lo«>l  mtiBOTJ,  (nie  31. 

<3>  Thut  in  pnicnbiiii  for  caramoB  ajwur-    ii  not  lo  the  o 

l«Bi(it.a  man  aiBi*  hiauurniii/nDribe  limd    lo  hmre  had,  eommcn oi  puiure   in  im  fanm. 

Id  which  ha  cliimi  hiacoDUnDD,  anil  thou  ufi     wfaara.  &c  (nr  hii  caltta  taruiland  eouctaLSti 

IbUbauiiaU  ikBttiekomtnmUhikiM  in  Uw     in lh« land  whtTirf b«  wmm ■aiasJ.  liassd 

(»)  ScaHat.  n.[3t)MIlMau4BrtlMV(ll.B.ll 
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fe*jK.<^.^WVJ!rlhioh  cimnt  ba  nued  hy  gtmar.     Pot  tks  law  kllowa  pf» 
Miiplioa  ooljf  in  ■uj^5^,  of  ihe  losi  of  a  grant,  and  tbereRirs  every  pr*- 
i^^KiW^resu^ppses  a  grant  to  have  existed  (4).     'I'^ua  the  lord  of  t 
Manor  cannot  preacribe  to  raise  a  tai  or  toll  upon  Btrangera  ;  for,  aa  aucji 
claim  could  nevsr  have  been  good  by  any  grant,  it  ehall  not  be  good  by 
pnacriptiou  (i). '  4.  A  founh  rule  it,  that  whatia  to  arise  by  matter  a 
tecofd  canDot  bo  presoribed  for,  but  must  be  claimed  by  grant,  enterpd  cm 
tecorJT  aucji  ULlbf  Ibstnnce,  tlie  royal  fraocbisea  of  daqfjands,  fslona' 
pJoda^And  {he  like.     These,  not  being  forfeited  dll  tlie  .matter  on  wUeh 
iwy  arise  is  found  by  th«  inquiaitioD  of  a  jury,  and  so  made  a  matter  a( 
i«cor1,  the  forfeitun  itself  onoot  be  clsinsd  by  an  inferior  title.     B«U 
Ihe  fraocbisea  of  treaanrc-trore,  waifa,  estnya,  and  the  like,  may  be  claia^ 
•d  by  {H«scription ;  for  they  arise  from  prime  contingeneiea,  and  not  fnim 
zay  matter  of  record  (i).     5.  Among  things;  iDcorporaul,  which  may  bt 
claimed-by  prescription,  a  distinction  must  be  made  with  regard  to  the 
msmierof  prescribing;  thstis,  whether  a  man  shall  prescribe  in  a  fu««fja<«, 
or  in  hiroserrahcT  bis  ancestors.     For,  if  a  man  prescribes  in  a  que  esUU», 
(t^t  is,  in  himself  and  those  whose  estate  he  holds),  nothing 
*ia  c^mable  by  this  prescriptioni  but  snch  things  as  are  incident,    i*366j 
appeiiasmrnr  sppirrtenant  to  lands  ;  for  it  would  bo  absurd  to 
cKTm  any  thing  as  the  consequencs,  t>r  apjieailix  of  na  estftp,  with  which  ( 
the  thing  cisimed  bas  no  connexion  ;  but,  if  he  prescribes  in  himself  and  ) 
his  ancestors,  he  may  prescribe  for  any  thing  whatsoever  that  hes  in  grant ;  ( 
not  only  things  ihst  are  appurtenant,  but  also  such  as  may  be  in  gross  (i^  ' 
**  berelure  a  man  may  prescribe,  that  he,  and  those  whose  estate  he  bath    - 
in  the  manor  of  Dale,  have  used  to  hold  the  advowson  of  Dale,  as  appen- 
danl  to  that  manor  ;  but,  if  ibe  advowson  be  a  distinct  inheritance,  and  ' 
not  appODdant,  then  he  can  only  prescribe  in  hia  ancestora.     So  also  a 


MS'  Tbii  L*  l«nB*d  pmeribini  U  *  fw  a-  1  Saund.  349. 

tau,  Intm  iha  Kordiin  itilis.     Id.  nolg  3.    i  (4)  Tbe  gensral  nils   wiih  rsgird   la  pnt- 

T.  R.  TIB,  9.     do.  Cir.  999.     If  Ihi  funj  (Criuliie  aliiml  ii,  Lhat  everT  nch  claim  ii 

cUimi  the  CMemcnLaaa  mBralwc  oF  a  iarj».  good  if  bjr  poiiiliiliiy  rl  muhl  lian  had  a  Isgal 

ntnit,  ba  nua)  t}keii  artteiibt  ander  the  eor-  eeuimenei'inrnt,  1  I'stm  K.  667.  anirJL.ndia 

poralion.  auiinitliilUwaaiiiehB**  immrna-  (U)  and  35.  now  (M);  and  fioro  upw.rdfi  « 

Ibtit  bwnaaaa  aumDw*  of  paatura,  and  Ihen  profit  a  pnmlra,  imnia,  or.  aa  lord  KenjroB 

am  Ihuba  wai  •  baifaai.     I  Saund.  340.  b.  tnid,  itPn  a  bundled  gianu  will  be  pr^Aumed, 

Whaii  ■  ar^iMtt  elaima  sommon  or  other  aren  nxaiiiat  Lhe  crn»n,  if  by  poHiliilii;  ihej 

Swih  in  Ihe  brfttil,  bg  cannot  pmeribe  far  could Ippiallf  hat*  baan  made.     11  Eui,  SM. 

in  iit  own  nane,  on  accoual  ul  the  baaenow  49S.    Thua  a  fair  or  nwrkat  may  b*  eUiiaed 

ud  waaknaM  of  lui  eataie,  which  in  ooiuide-  bj  praioriptian,  Mhieh  preiuntaa  a  gixni  froia 

■alion  or  law,  it  nnl;  ■  taaancT   at  will ;  Ih*  king,  which  bj  lengih  of  lime  ia  luptuaed 

Koiihar  Dan  ha  prencribe  in  the  kird'i  Mm*,  to  be  Uial  or  worn  nut.  Qilb.  DiaL  Zl ,  but  if 

'  £>r  i^  eannot  preaoiibe  lor  common  or  other  auch  a  gruni  would  be  cootnij  to  an  cipieM 

BioGtin  hiaownaail.tharafBreof  naeaniljiha  aetoT  parlianiEni  it  would  )« otherwiie.     11 

oopjlnltler  aiun  aRiitla  hiinaetf  to  it  by  waj  £aat,  493.     But  an  aicaption  la  tha  grnaral 

of   aalm  within  the  manor.     But  vrliere  a  rule  ia  the  Etaini  nf  tell  Uwmgk.  wheia  il  ia 

/  eoplhalilei  cUinu  commoB  or  other  prolil  in  necaiaary  Loahewexpreaity  Tor  Hbai  coneide- 

Ihe  aoil  of  a  Wamgir,  which  ia  not  paical  of  ration  it  waa  granted.  ihou|h  au-^h  proof  ia  not 

tiw  manor,  Ua  nuiit  preacribe  intbe  naoM  of  nneaearr  in  reaprol  oftoiriraTafc.     I  T.  R. 

iLu  lord  :  naiMly,  that  the  lord  of  lb*  oitnar  GST.     I  B.  di  C.  213.     Ad  ancir.t  gnni  with- 

.    ud  hii  anoealer,  and  all  ihoee  whoae  eslale  .out  dale  doei  na>  neoeaiarilr  fiti.oj  a  pre- 

ba  haa,  hara  had  commoii,  &«,  ID  tuch  a  plue  nripiira  right,  fat  it  out  Im  'V^tr  prior  to 

fM  hiaaalf  and  hia  Euilomaij  tenants,  tut.  lime  of  Ispl  mtmorr  or  in  v-n^rmiiiiDn  lI 

,to»ement  1  forthc  lord  haalhe  fee  ofall  the  Uflloajury.     2  Bla.  R.  BBS.     Na:»illap»-    ' 

•uihoUauIhiBniBaor.    4  Rep,  3 1.  b.  S  Brp.  aeriptire  riiiht    lie  dcalmiwd  bt  iinn'.:»lnn 
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turn  imji  pPMeite  in  »  fu«  «««»(«  for  m 

but,  if  he  would  proscribe  fw  b  conunon  in  grwsr,  h«'  must  pieteiibe  in  hu» 
■elf  uid  hii  ascBitoTa  (5).  6.  L«Mly  (tfj,  wo  niajr  ob«erre,  thu  tutaM 
giined  by  preacripiion  are  not;  of  course,  iSescendible  to  the  'Hmn  genoril; 
Uf^.biber  liiirebaBed  eUateB,  but  ue  an  oxcepdon  Id  the  rule  ijit,  pt»- 
jaeriy  ■peaking,  the  preicription  is  rather  to  m  considered  as  an  evtMn)* 
•f  a  former  acquisition,  than  as'  an  acquisilion  Ja  nov»;  aii2  1her«IW^,  U 
m'WKo  prescribes  for  a  nglit  of  war  in  himself  and  kia  sRcestor^  K..jriH 
dMcend  only  to  the  UcKM  of  that  line  of  inceston  ia  vbom  b»so  prfr 
■cjibea;  the  preseriptiaa  ia  this  ease  being  indeed  a  species  of  descealL 
But,  if  he  prescribes  for  it  i«  a  qtte  tstale^  it  wiU  follow  tlw  asiwc  of  dM 
Wtate  in  Thichtlie  prescription  is  Uid,  and  J)e-4Bh$|nlabje  JA.]lh.9_unMi 
Maoner,  whether  thai  wwe  Acquired  by  descent  or  pvrchue  i  &L^'!^ 
a2£esaoiy  ibltoweih  the  Bsture  of  its  pnacipal  (7). 


CHAPTER  X^IL 
IV.  OF  TITLE  BY  FORFEITimE  0)- 

Foiir^tTDEi  is  a  ptnusbment  annexed  by  law  to  some  illega!  acLot 
negligence,  in  the  owner  of  lands,  tenements,  or  beredilani'^ncs  ;  wGerehy 
he  loses  all  bis  interest  therein,  and  (hey  go  to  the  faxif  jiijurej^jis  a~r6- 
compense  l^or  the  wrong  which  either  he  >loDe,^or  the  p uMit;  ;<;if  ethRr  wjtk 
liimseir,  hatb  sOBtainetT 

Lands,  tenements,  and  hereditaments,  may  be  fbrfeited  in^v&nous  d*- 
grees  and  by  various  means:  1.  By  Crimea  and  miademesnora.  "^^HB^ 
alienauon  contrary  to  Uw.  3.  By  non-Mipresentaiinn  to  a  benefioerwWii 
the  forfeiture  is  denominated  a  Ii^js.  4.  Br  simony.  5.  By  non-perfo^- 
snce  of  condition!.  6.  By  waste.  7.  By  breach  of  copyhold  cystoma.. 
9.  Br^anliruptcy]. 

I.  The  founilation  and  justice  of  forfeitures  for  eriiuet  and  mtdetnesnen, 
and  the  several  degrees  of  those  forfeitures  proportioned  to  the  several  of- 
fences, hate  been  hinted  at  in  the  preceding  book  (a) ;  but  it  will  ba 
more  properly  considered,  and  more  at  large,  in  the  fourth  hook  of  Iheaa 
ccuniticntariea.  At  present  I  shall  only  observe  in  general,  that  the  ofle%- 
cap  which  indiice  a  forfeiture  of  lands  snd  tenements  to  the  crown  sn 
principally  the  following  six:  1.  Treason.  2.  Feloay'Xs).**  3- 
[*368]  Misprision  of  treason.  4.  Praemwiin.  *B.  Drawing  a  Wcapaa. 
on  a  judged  or  striking 'ariyoiieih  the  preseoca  (ff  lEeking's  pii^ 
cipal  courts  of  justice.  6.  Popish  recusancy,  or  non-observance  of  cjitgi^ 
laws  enacted  in  restraint  of  papists  (3).    .But  at  what  time  they  severally 

M  B>akLr«.Ma 

.S)  1  Sian<1.346.*upnDota.  (I)  Bm  bi  prnrnt,  Ootn.  Ng.  Forfciiai*  ; 

^)  Annthrr  niU  nij  be  «tdwl  (tie.)  lb*l  •  Bue.  Ab,    lb. ;  Vin.  Afa.   Forfcitnn  ;  Cism 

Hnon  oufhl  ncK  to  pnKrib*  for  IhtX  whieh  Dig.  indoi.  Foffeiiore. 

MofeMnmanr.^.  ind  whiek  tha  law  (irw.  (2)  Sea  the  dtcnlran  a  tin  iMrMlafac 

Will«  R.  38*.     B»c.  Ab.  Common.  A.  ftiMn,  inMaal.  »M  1*. 

(7)  Ai  III  Ihc  eiiinfuiihiunt  of  pnMrip-  (3)  But  ll.e  ataiutr*  af  rvnoDJjr  \n  mum 

.._1 : /..;.:.    .-J   ..■>— ui  dllilB  Ml  — j— '-".j  -  «—    iir   -  -.   ^ ^-'faMM 

laSa.  uket>iaiMthprpKribK:thereiB,iDaS.>!  ■  I 
UlbcndaritaViiLB  1 
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wtnmenca,  bow  far  ibftj  •xMnd,  aad  how  long  ihey  endore,  wi^  with 
piaster  preprieljr  be  raserred  as  the  ol^cl  of  our  future  inquiries. 

nwL«>da_jind  teneroents  nny.hB.  forfeited  by^.,"j'enrtif^qr  conveying 
ihgm  to  awodwir^pBniCTTy  Bt  li^f-  'I^i*  ■"  eliber  altenauon  in  mortmain 
tffiitfSMr&Wa^n.  or«IienWioobyji«'»"eifiijf.jtpianfjj-  ia  ilie  two  former 
*f  wbkh  cum  lEg  tctrTeiiure  shsMTrom  ibe  ^nciLpaciiy  of  ihe  alioneo  lo 
«dk«,  in  the  l>tter  from  the  incapaeitjr  of  the  alienor  to  .gnnL 

1.  A^KewMien  in  imortmttin  (4),  *>  XMrtiui  nwMfviifiH.#^W^l!f^  of  tandt 
m  tenementa  to  uy  co^Vation,  »oIe  bi  aMreeaie,  ecclp^iaatical  or  iemp^ 
,1|L--  ttiirSeae  puicKuea  hanng  been  chieay  madel^y  reHgious  liouses, 
•n  oonaeqiianoe  wheieoftheluictt  became  ^nwUullyinherent  in  one  dead 
Iwi,  due  hadi  oecMlvned  Ae  geaend-KjqMHation  of  mortmain  to  be  ap-  ' 
phed  to sudi alienftiioiM  (^),«Bd  the  religious  ^uaee  ifaemaelves  to  be' 
printfpally- considered  in  forming  Uie  statetea  of  Dwitmain;  in  deducing 
Ibe  Intoiy  of  which  •UMtfei,  it  «iU  be  naKet  of  cmioaiiy  to  obaerve  the 
^vmt  address  and  etibtle  ooMtinane  <rf  die  ecdeNsatics  in  eluding  from 
4iraa  la  time  Ibe  laws  ia  being.ead  the  sea)  with  whidi  aocceasive  parlia- 
Benta  have  pwflued  then  through  all  their  finesses  :  bow  new  remedies 
were  atUl  the  parents  of  Mew  evasieaa  ;  till  the  Ic^slatare  «t  last,  though 
■mtb  difficulty,  bath  ebUtitied  »  decisive  vioiory.    ■ 

B7  the  ceiDflMRt  Uw  any  nan  might  ttiepMe  of  his  lands  to  any  othat 
^vate  ■MB  at  bia  own  diaoivtion,  eapecially  when  the  foodal  xeatisints  of 
■alieaatioii  were  worn  &w«y.  Y<t  in  cease<iueftG«  of  tbaae  it  was  always, 
■ntd  te  atillr  necesasTy  (c),  for  oorporations  ,10  have  a  licence  in 
iMOCttMLin^^fifStni.  ibfl  crown,  ta  enable  tbein  jp^purchase  Unds  i  {*2S9] 
fit^the  hing^is  the  uhi|iia(CLk>ld.$)f  evory  f^e,  he  qugbt  Bp;,jin- 
4<—  W  bia  own  consent,  to  lose  his  privilege  of  eacheata,  and  Qttier.ieodal 
4apfita,^l3ie  Testing  of.iapl8  in  tesaata  tlmt  can  never  be  attainted  or  die, 
jind«*cb  licwices'  of  mortmain  seem  to  have  beea  neceesaiy  among  the 
Saxons,  abore  six^  years  before  the  Norman  conquest  (d).  But,  besides 
Aia  genMal  licence  from  the  king,  as  lord  paramount  of  the  kingdeoi,  it 
waa  alstt  rrqninitn.  whenever  there  was  a  mesne  or  inteimediatB  lord  be- 
-tween  Ihe  king  and  the  alienee,  -to  obtain  hts  licenoe  also  (upon  the  same 
'feodal  piinciphsa),  for  die  abenalioB  of  the  specific  land,  And  if  no  such 
licence  was  obtained,  the  king  mt  Mber  Inrd  might  respectively  ealer  on 
■the  lan^  so  aliened  in  nMntmatin  as  a  forCtiure.  Tba  r^eoessity  of  this  li- 
weOee  from  ike  orown  was  Bcknewledged  by  the  conatiiutions  of  Ckro>< 
•ckn  (s),  in  reapeot  of  advowsons,  which  l^  monks  always  greatly  coveted, 
«■  being  the  gtovadwoifc  ol  ■obsequent  approprialions  (f).  Yet  such 
were  the  influence  and  ingenni^  of  ihe  •elatgf,  that  (notwithstanding  this 
•Audamental  princii^)  we  find  fhat  the  Urgea^aml  meet  coBsiderable  do- 
■lalimia  of  religious  brases  bamned  widiia  less  thnn  two  centuries  after 
'tbecanquen.  And  (wfaen  a  Uoeaee  «o^  not  be  obtained)  iheir  contn* 
vance  -aeens  to  faave  been  Aia :  thM,  m  the  fwfeitura  for  such  alienations 
•■ccRMd  in  A»  fimt  plaoeMibeimntediMelwd  of  the  fee,  the  tenant  who 
meant  10  alieaale  first  oonvejwd  hit  landa  to  the  leligioua  house,  and  in- 

MP.  N.a.  111.  #tlH,1s,J.  niwiT^ 

M)  Sddea,  Jin.  AniL  I;  S,  t  U.  I/l  Sm  Buok  L  p.  Ml. 

'  (4)  Sm  in  iMnnt.  B«e.  Kh.  Cliiritainia  ffi;  CraiM.  litla.  tt;  1  vol.  33.  tillt,  3T;  • 
DMimndMortnuin;  Com.Dig.  Ci»citj,B.  voL  IT.iDi)  titU.SS;  S  ml  1<9;  lod  Hiak 
I :  D»,  N.  1 :  3  HinhODW  on  kSvmeat.    mm  ob  MoMbub. 
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•tantly  looV  them  bsck  a^n  to  }nAA  ms  lenant  to  tbe  moRBStery  ;  wUeh 
kind  of  inatsntaneous  aeiein  was  probably  held  not  to  occation  any  Torfe^ 
ore  :  and  then,  by  pretext  of  some  other  fiirfeitiire,  snrrender,  or  escheat, 
the  society  entered  into  tbose  landa  in  right  of  evch  dieir  mwly-Bcqoirfld 
signio<7t  as  immediate  loide  of  tbe  fee.     But,  when  these  dtuationa  b^ 

iiaa  to  grow  nnrneroos,  it  was  observed  that  the  feodal  services,  ordained 
or  the  defence  of  the  kingdom,  were    ever;  day  visibly  withdrawn  ; 
that  die  cdrcidation  sf  land«d  propeny  frwn  nan  to  map  began  to 
[*370]    "atagnale  ;  and  thai  ilia  lords  were  cnrtaited  of  the  fhirts  of  their 
■igniories,  their  Mcbeats,  wardririps,  reliefs,  and  the  like     and 
therefore,  in  order  lo  prevent  this,  it  was  ordwed  by  the  second  of  Ki«g 
'.  Henry  Ill.'e  great  chaner  (;),  andiftorwarda  by  that  printed  in  our  cain> 
tnon  statute^ioDk,  that  all  such  attempta  ahonld  be  void,  and  the  land  for- 
Mied  to  the  lord  of  the  fee  (A).  f 

Bat,  as  this  iHohibition  extended  only  •»  teligiow  kmuea,  bishopa  tad 
other  sole  corporations  were  not  inclwM  therein  ;  st>d  the  aggregaw  ee- 
clesiaatica]  bodies  {who,  sir  Edward  Ceke  tAoervee  {i),  in  this  were  to  b« 
commended,  that  they  ever  had  of  iheir  coimsel  die  best  teamed  men  dnt 
they  could  get),  (bnnd  many  means  to  creep  o«t  of  this  slitiite,  by  bnytM 
in  lands  that  were  bon&fide  holden  of  thenselres  asJonlB  tf  Uie  fee,  and 
thereby  evading  the  forfeime  ;  or  by  taking  long  lessee  fin-  yesra,  which 
first  introdnced  those  extensive  terms,  for  a  thoBsaad  or  more  yean,  whit^ 
Kre  now  so  freqaent  in  conveyances.  This  prodneed  ike  statute  de  rtligm- 
tit,  7  Edw.  I. ;  which  provided,  that  *»  pert&H,  re'llgions  or  other  whalacK 
aver,  ahonld  bny,  or  sell,  or  receive  andei  pretenee  of  a  gift,  or  term  of 
years,  or  any  other  title  whatsoever,  nor  shntdd  by  any  art  w  ingenuity 
appropriate  to  himself,  any  lands  or  tenements  in '  iMoniDsiii :  npon  pus 
that  the  immediate  lord  of  the  fee,  or,  on  his  deAuk  for  one  year,  the  toed* 
paramount,  and,  in  defiudi  of  all  of  then,  the  king,  might  Miter  thereon  u 
a  forfeiture. 

Thia  seemed  to  be  a  sufllcient  security  against  all  alienstions  in  moi^ 
main  :  but  as  these  statmes.  enended  only  to  gifts  and  eonreyanoes  be> 
tween  the  parties,  the  religious  booaes  now  b^fsn  to  set  up  a  ficutnao 
title  to  the  land,  which  it  was  iManded  they  should  udve,  and  to 
[*371]  bring  an  'action  ts  recover  it  againot  the  tenant ;  who,  by  fraod 
and  colluaion,  made  ito  defeDce,  and  thereby  judgment  wks  giveh 
for  the  religious  house,  which  then  rtetrvred  die  laud  by  sentence  ^  lav 
upon  a  supposed  prior  title.  And  thue  they  had  ihe  honour  of  inventiag 
those  flcliiious  adjudications  of  ti^,  which  are  snco  become  the  greal 
assurance  of  the  lungdom,  noder  the  OMne  of  eommoK  nemttriet.  Bnt  npon 
this  the  statute  of  Westroit*ter  the  eecood,  13  £d.  I.  c.  32.  enacted,  that  ia 
such  cases  a  jury  shall  try  the  ttne  right  at  the  damandanls  or  jdaintiA  to 
the  land,  and  if  the  religions  honse  or  oorporstion  be  found  to  have  it,  ibey 
shall  still  recover  seisin  ;  otherwise  it  Ai^  be  fbrfefted  to  the  inmwdiaie  . 
lord  of  the  fee,  or  else  to  the  next  lord,  and  flaatly  to  the  king,  upon  tho 
immediate  or  other  lord's  default.  Andthelikepnrision  was  made  by  ifao 
■occeediDg  chapter  (i),  in  case  the  tenants  set  up  crosses  upon  their  lands 
(the  Iftdges  of  knights  templars  and  hospitallers),  in  oider  to  protect  theis 
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fRm  the  feedal  demuda  irf  (heir  lords,  by  <rirtw  of  ibe  pririlegea  of  liaue 
teligtous  aod  miliuiy  cvdeis.  So  csrsful  indeed  waa  this  prorident  [Hiace 
lo  preveni  any  future  eraoioM,  diKt  wben  the  sumie  oT  fuia  a^ptorts,  IB 
Edw.  I.,  abolistied  all  Bubinfeudationa,  and  gave  liberty  for  all  men  to 
•lieuate  their  lands  to  be  faolden  et  their  next  immediale  lord  (/},  a  proviso 
waa  inserted  (m)  that  this  should  not  extend  to  aoihorise  sny  kind  of 
alienation  in  tntmroain.  And  wbmi  sfterwnda  the  method  of  obtaining 
the  king's  licenoO  by  writ  of  ad  juad  danuuim  wsa  marked  out,  by  tho 
Mstute  27  Ed.  I-  st.  2.  it  waa  rarther  prorided  by  statote  34  Ed.  I.  sL  >. 
that  no  such  licence  should  be  eflectnal,  without  the  consent  of  the  mesne 
•C  intermediate  lords. 

Yet  still  it  wss  found  difficult  to  set  boimda  to  ecdeaiaatical  ingenuity ; 
for  when  they  were  drinii  oitt  of  all  their  former  holds,  they  devised  anew 
noihod  of  conveyance,  by  which  the  lands  wero  grsnted,  nM  tothomselvni 
directly,  but  to  nominal  feoffees  to  iA«4M8o/' the  religions  houses;  thus  dis- 
tinguishing between  the  potngnm  and  the  «m,  and  receiving 
*tho  actual-  profits,  while  the  seisifl  of  the  land  remained  in  llie  [*3T3] 
Doininal  feoffee ;  who  was  held  by  the  courts  of  equity  (dten  un- 
der  the  direction  of  the  clergy)  to  be  bornid  in  conscience  to  account  to  his 
ttstuy  qnt  is*  for  the  rents  and  emoluments  of  the  estate.  And  it  is  to 
■  these  inventions  that  onr  practisers  are  indebted  for  the  introduction  of 
OSes  and  trusts,  the  foundation  of  modem  conveyancing.     But,  unfortonate- 

2  for  the  inreidOTs  themselves,  they  did  not  long  enjoy  the  advantage  of 
eir  new  device ;  for  the  statute  15  Kic.  II.  o  5.  enacts,  that  the  lands 
which  had  been  so  purchased  to  uses  should  be  amortised  by  licence  fron 
die  crown,  or  else  be  sold  to  private  persons  ;  and  that,  forihe  future,  uses 
■hall  be  subject  to  the  statutes  of  mortmain,  and  forfeitable  like  the  lands 
thenuelrea.  And  whereas,  the  statutes  had  been  eluded  by  punihasing 
large  tracts  of  land,  adjoining  to  churches,  and  consecrating  them  by  tho 
name  of  church-yards,  such  subtile  imagination  is  also  declared  to  be  with- 
in the  compass  of  the  statutes  of  mortmain.  And  civil  or  lay  corpora^ons, 
•swell  as  ecclesiastical,  are  also  declared  to  be  within  the  mischief,  and  of 
course  within  the  remedy  provided  by  (hose  salutary  laws.  And,  lastly,  M  , 
during  the  times  of  popery,  lands  were  frequently  given  to  snperstitioua 
naes,  though  not  to  any  corporate  bodies  ;  or  were  nude  liable  in  the 
hands  of  heirs  and  devisees  lo  the  charge  of  obits,  ohaunteries,  and  the 
like,  which  were  equally  pernicions  in  a  well-govomed  slate  as  acttial 
■lienationH  in  mortinain  ;  therefore,  at  the  dawn  of  the  reformation,  the 
statute  23  Hen.  VIII.  c.  10.  declsras,  that  all  future  grants  of  lands  for  aiqr 
of  the  pvqxwes  aforesaid,  if  granted  for  any  longer  term  than  twenty  ysaiii 
■ball  be  void. 

But,  during  all  this  time,  itwasinUie  power  of  the  crown,  by  graninf 
a  licence  of  mortmain,  to  remit  the  forfeiture,  so  far  as  related  tu  its  own 
tights  ;  and  to  enable  any  apiritual  or  other  corporation  to  purchase  aud 
hold  any  lands  or  tenements  in  perpetui^  ;  which  prerogative  is  declared 
■od  confirmed  by  the  statute  18  £dw.  111.  st.  3.  c.  3.  But,  as  doubts  wer* 
eonceived  at  the  time  of  die  revolution  bow  far  such  licence  was 
talid  (n),  since  the  lungs  had  no  'power  to  dispenae  with  the  sta-  [*273] 
tutes  of  mortmain  by  a  clause  of  nvn  obtUtittt  (o),  which  was  the 
luitl  course,  though  it  seems  to  have  been  unneceaaary  (p) :  and  as,  vy 
tn  iioriwi. 

;•   «J?*<vk  F.C.NL 
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ibft  fraduaX  dedenira  af  ««M«  lijaiwiM  iktwigh  tlw  Icmg  t^Matioa  if 
ihe  BULtute  of  ynia  em/ttant,  the  righM  «f  intentiediata  lonls  were  leduead 
tn  a  very  smul  compasi ;  it  wu  iherefcte  provided  by  ihe  suttue  7  &  8 
W,  III.  c.  37.  that  thetxawB  forihe  fuhwe  at  iM  owo  discieiion  nwy 
^raat  licences  to  oliene  oi  take  m  looni^iB,  of  wtMnuuever  ihe  leuemeiits 
attff  be  boldeo. 

After  the  diHMilu(ion«f  moaaaieiiea  nndflr  Henry  VIII.  though  the  policy 
of  the  nexi  popish  successor  affected  to  psnt  a  aecurit}-  to  the  posseasoia 
•f  abbtty  landi,  yet,  in  order  to  regaio  so  moch  -of  ibeni  as  aiher  the  snt 
«r  liaidity  of  Uieir  owners  mi^t  induoe  Ukid  to  part  with,  the  statUe* 
of  mortmain  were  suspended  for  twenty  years  by  iba  statute  1  dl  2  P.  A 
M.  c.  8.  and  during  tbit  ataa,  any  lands  icv  teneneius  were  allowed  ts  bo 
cranteif  to  any  spiritual  coFporalioB  without  any  liuince  whatsoever.  Aod, 
ioBg  afienrarda,  for  a  mucA  better  purpose,  lbs  au^enlaiion  of  p«or  liv- 
iqga,  it  was  euacted  by  the  stakite  17  Gar.  11.  c,  'd,  that  appropriators  bow 
annex  the  great  tithes  to  the  vicarages  i  and  that  all  beaa£cea  under  lOOL 
p«r  omum  may  be  augmented  t^  tLe  purchase  of  lands,  without  liceos* 
of  mortmain  iu  either  case  ;  and  the  like  pruvision  hmh  been  since  mado, 
in  iavoui  of  the  govemons  of  ^ueen  Anse'e  bounty.  (9).  It  bath  also  beea 
Jield  (r),  that  the  statute  23  Hen.  VIII.  before  t&eniioned  did  not  extend  i* 
•ny  thing  but  mperttitdous  uses  ;  and  that  ibMefaco  a  man  may  give  huKbs 
&m  tbe  maintenance  q(  a  school,  an  ho^ital,  or  any  other  e/umtabU  uaask 
iBut  ss  it  was  apprehended  from  recent  experience,  that  peraonB  on  their 
death'^keds  might  make  large  and  irapr9«ident  dispositions  even  for  tbea* 
4|ood  purposes,  and  defeat  the  political  ends  of  the  statutes  of  moranainj 

It  is  therefore  enacted  by  the  statute  9  Geo.  II.  c.  36,  that  no  land* 
£*274]    or  tenements,  or  mon^  to  be  laid  out  iberaon,  shall  *be  gives  for 

or  charged  with  any  eharUalle  uses  whatsoever,  unless  by  deed 
indented,  executed  in  tbe  presence  of  two  witnesses  twelve  calendar 
months  before  the  death  of  the  donor,  and  enrolled  in  the  court  of  chancery 
I  within  six  months  after  ita  ezecuiion  (except  stocks  in  the  public  fund^ 
which  may  be  traBBfeired  within  six  months  previous  to  the  donor's  dealh)y 
iMid  unless  such  gift  be  made  to  take  «ffect  immediately,  and  be  witlioiK 
ffowti  of  revocation.:  and  ihot.all  other  gifts  shall  he  void.  (5).    The  twt 


(S)  A  tM>iaaM  of  aatuj,  (0  ha  nwlar«d  in  v.  Gmmm.  t  T«*.  Ac  Bfs.  3T8.  Put  t.  Chm 

buildiiif  upon,  or  otbcrwiie  impiwinE,  lirul  tan,  8  Tsa.  380.     Pvwu  r.  Bmirr,  18  Vta. 

tlntlij  IB  owttnuin.  !■  not  comidered  m  tio-  476%  ind  H  (hey  poinl  to  an  appf 

MIm  oT  tba   ititBM.    (AnmHy-eMcntf  v.  ti»  tagMjp  ooMrw;  lo  the  paliqi 

Pttmiu,   8    Tea.    19).     AUantv-Qiiural  r.  ttie  luur  nuit  fuL     {GrimM 

Mwity,  1   Merii.  MS.     Cortyo  w.  F^mck,  t  junr.  MO). 
Ym,  HtS).    And  where  ■  Inuuir  bu  pointml        In  tba  jtmnuv-l 

■M  laek  ■  mod*  of  apphng  hia  bnaa^  jp  Mi),  ii  «aa  nudj 

Ginnr  of  *  cfasritr,  u  the  polii^  of  th«  l»r  lion,  lo  tajr  iriil  a 

will  not  admit.  Mill,  If  be  bu  laR  k  etnitelj  to  ■  charity,  jtK  ihi 

Mfanal  10  hia  qnnaKw.  or  kiuf .  lo  sfciS  ditkndlj,  ^n  oa 

that  mode,  or  ia  leltet  tome  other  not  lUhla  land  for  a  cbii 

tq  the  lame  olijccliDna,  the  beqa»t  nny  be  le-  well  aeitlrd,  noi»iin>ianaii>t 

t^lf  carried  into  elfreL     (Qruuiit  t.  Orim  nisiona  of  Lonl  HeHwioka  : 

■hK,  Ambl.  Sla  ;  a.  C.  i    Disk.  SSI,     Khih  ttat  if  ■  Matakn  fire  prrHi 

tHt  ».  J/oJnm.  7  Priee,  S17.     Curtii  t.  JIuI-  erect  and  enitnw"  ■  erhool,  or 

Ml,  M  Vea.  S39,      Atlomfy.Otnm-nl  t.  OnA-  be  enniidpTed.i 

Aird.lTum.di'Riiai.  SSO).     Bat,  wWn  tbe  inhiawill.ihat 


DF  nooln-    land  abould 


d  be  acq.! 
ing  the  mallei     of  hia  purpose :  {Ck 
u>  theditcre'iionofbieeoeasMra);  thaeMWHb    Ma    An 


■a  t:  Co  Ogle 


■■iwiritiw,  ibnr  csOsges,  wti  dn  s^MUra  i^on  >h*  ftiwidftiioa  of  ih«  oa> 
l«gw  of  £toa,  WindwaMi,  aad  W  Bstmiinier, ««  axeajpied  out  of  this  act : 

Aatneputof  Ih*  ncoar  baoiiMtfaad  thdl  ba  ■  local  opvntiMi,  it  is  iWoidH  that  ili  mod 

•Mployod  la  lb<  purchuc  of  Uad,  it  heini  hii  tiota  da  nnt  siiend  to  th*  tliciution  nl  lani! 

•ipsculion  ihm  oiher  pereont  will,  it  their  in  the  Wrgi  India  calnnieai  (Aiiorn(y-Q«u 

•ijwDH,  putchMC  linda  and  baildingl  lor  tha  mi  t.  Stntart,  S  MitIt.  ISl)  j  or  in  ScotlalMl 

(■rpoaa*  idioikIhI.  ib(in  tb«  ataluis  liu  bHB  (dfacAi'iilHA,  t.  TtHMHil.  16  Vm.33S).     Bat, 

bald  DDl  to-apply,     (HnuJUw  T.  Aubirun,  3  a  deviie  of  real  e>tale  liluiia  in  Eng land. lot 

Had.  313).     So.  when  a  teitalor'l  directioni  cbaritaHa  purpoaea,  will  not  ba  the  lea*  'aid 

eas  ba  auBicicntly  anawtrad  by  Urmf  land  or  beoauaa  uich  purwisaa  ai 

boiUiap  lot  tbe  punwaM  al  a  eharilr,  the  crxacution  out  of  £n(land 

baqiiMlmay  beiusuined:  [Alfr>nuy-(7«ural  llYea.Ml). 
T.  Pbmu.S  Vea,  191.     JJiium  t.  SmmK.3        It  haa  baan  ai 


iHH.oril  would  baanacquiailion. by  ih  ,,  ... 

I,  Mnementa,  or  heraditamanla,  M  tha  amtif-Onierit  t, 

•Mtioaorihaalatulaprobibiu.    (BJn^  Pickiriv ".  '  - 

T.    Thackrr-.a,  3  Voa.  jon.   841).     Ar-*  ' 

e  a  leatalor  hi*  diiected  lliat  hia  t«al  ai 

ml  Mtala  iball  be  •■laloyad  h;  the  tnta-  nar  belot*  bia  daaih  ;  upoa  tte  piincipl 

I  :_  1.: III  :- tiT.  .:».-k....»ri...^  ;w..  .,-■..<-  k-  .^,..i.» ...  iL^  -  ^ L^A^I. 


BlinU-    Pi<:kmitg  t.  iari  &amfinl,  2  Voa.  fan.  iS8*)_; 

And     however,  as  in  Ibimediale  t'ift  from  [be  belt 

•a)  and    mnld  be  pnd  only  in  eaae  ll  waa  mads  a 


tiia  puichaie  of  land    iha  atatuie,  he  ought  lo 


Dl-houaa  thereon,     firmailon  oTthe  deiiie  to  liva  ittalidilj. 

tnl  aad  auppmt  at        Whaa  a  bequaal  for  oharilatila  purpoaH, 

)  the  illegalitjr  of    which,  if  it  lUiad  alone,  would  ba  ralid,  ■> 


■Bri  the  ertctic 

Uk  *Jia  (aliacquoniandowi 
tba  acbool  as  lo  da  craated ) 

Lhis  gift  raiinot  be  cured  by  »ii  arer,  on  tba  counled  wilh  and  dependent   upon  a  dariaa 

•an  of  the  truiteea  or  othan,  to  provida  at  Toid  under  the  atatuM  of  moitmain,  the  dv- 

bairowaeipaiue  tba  land  raqoirad.     (^AUtr-  rite  baing  tba  piindpal.  aud  (ailing,  tha  aa- 

Mfiprntal  r.  Nttk,  2  Biohii,  }8S,  593).  cesaory   beuuest  muat  alio  fail.     {Aiiemis- 

CharltaUle  legaciaa,  lecured  by  nonfaj^  <?niral  t.  i>«n*i.  B  Vei.  M3.     CAinnnaM  *. 

OB  hnda,  iCt-rri,  t.  Pyt.  IT  Vaa.  461.    Amr-  Awm    6    Vea.    Ikft      .,l«an^-Gn>nl    w. 

■n-QeimJ  T.  Jfwiei,  3  Vaa.  aan.  M),  or  on  GouUias,  3  Brown,  120).     Aad  where  on  ua- 

• ^'---"-  ■"-  •   ,  Y.  frmcA,  4  Voa.  380.  defined  portion  of  a  lejacy  i.  diradrd  by  Ihi 

Vea.  Ml),  or  by  aD  aa-  taaiaior  ts  ba  applied  nir  pnnoaei  whish  tha 
-.,!-...■....        ..       --^Brit.thebf     -     - 


tanpike  tolli.  (Csrim  r.  Frnch,  i  Vea. 
Bmttl.  CHapmon,  I  Vei    ""'   ""  ■"' — 

abninaDt    of  poor    ralaa.    ._    ._.     ,  .     , __ ,  .._. 

rJbuA  T.  Si,iirt.  10  Vea.  M.     THt  KiTig  <.     of  the  residua  to  a  charily  which  the  law 


1    of  poor    ralaa.   or   ainniy    mtaa,    piriiejr  of  the  Law  doe*  tkH  admit,  tha  baqi 

"■""■■■""■■-'■'  -      which  f 

;  for,  the 


ifalion  abana  lo  ebaiilabia  aaaa  ;    pan  of  lb*  gift  b< 

T.  /iunm,3  Vaa.  jua.  6(i3)i  for    bit  to  ucertun  the  aiaount  of  the  reaidua. 

.  ...• I.  i._  L___  held,  thut    Mn»wy  Gmw'oJi.HinimaB.BJBC.&WaHi. 


tn  each  or  theae  russa  it  haa  bean  held,  that  [Alunuy  (rmrralr.  Hiununi, !  Jnc.  &  1 

tba  dfnialion  not  only  aamura  of'the  realty,  2TT,     Van  r.  yanton,  I   Sim.  &   8ii 

bal  pviaket  of  it  1  Ihat  a  real  ulenai  ariain;  Orinn  T,  Caai,  1  Vea;  mn.  &93).     If,  in 

oat  of  the  aoil,  (though  not  the  soil  Itaelf).  ia  the  legal  Uc<|ueal  and  the  illegal  purpose  Fire 

attamptadto  ha  (ivnn;  and  that  Ihii  aliernpt,  not  ao  connected  aa  lo  be  inaepara)>le,  and  tha 

beiBK  in  fraud  of  tba  •tilala,  oannot  ba  ear-  proponiona  are  definad,  or  cnpabla  of  baJD) 

'liad  mm  effect.  eiaetly  caliwlated,  in  aucb  cassa  the  beouesl 

A  banuaat  to  a  charity  baing  raid  ao  br  oa  may  be  aupporled.    lAiunuii'  Otntrtl  t.  «»•■ 

it  toaehesinyinteraitio  land,  rtfcllowi,  upon  mv,  10  Vaa.  39.      Wmu  t.  WM,  6  Had. 

piipeiple,  asd,  after  aona  llactuaiion,  {AMr-  71). 

My-GWril  T.    Grave:  Ambt.   ISS),  ia  bow        Whera  a  bequaal  of  money  Io  ba  laid  okit  in 

eaatroad  by  repeated  deaiaioBs.  thai  where  ■  land  ia  Toid  under  the  MarUnain  Act,  the 

teatalor  haa  charged  hia  real  oatate,  in  aid  of  money  saver  beoowea    impieaaed  oilb  tba 

bio  pemonal,  with  payment  of  all  bia  lenciea,  aharaeier  of  land,  and  no  raaulling  trust  ariaea 

Aare,  if  tha  peraonal  eatate  be  sot  auSoiaal  in  faTour  of  the  lealnior'a  hei^a^law.     (jlt. 

fm  payment  of  the  whale,  charitable  logacias  tariuy-CJnural  v.  Tbuhit.  2  Vei.  jun.  7.  Ciajt- 

Boat  abate,  and  recAite  aueh  ivence  pro|»r-  mim  t,  Arsin.  6  Vet,  iU), 

tiom  only  aa  tha  personal  aaaeli  allbnl  for  tbe  ^  By  Ibe  alalule  of  43  Geo.  IIL  c.  KIT,  tba 

diadHiige  of  tbe  wbata  peooniary  legaciaa.  openilion  of  the  MortiDam  Art  is  ao  fariiuall 

" ■  -'  ~ '■-'  ■■-  —  '-'  —  to  allow  any  one  lo  giie,  by  deed  in- 

bie  le«Bi'>B,  liy  throwing  Iha  other  pecuniary  ly   for  the  augmantaiion   of   Queen  Anne's 

lagoajS  upon   the  teslator'a   reel  eslnta,  it  boudn.  • 

iraold  be  enabling  that  lobe  dona  oiieuiioualy  And  by  sta  tula  43  Geo.  HI.  e.  109.  prnnns 
wbish  cannot  ba  done  dinetiy.  lAoanif  are  allowed  to  girs,  by  deed  or  will.  Inn  la  not 
Otmrat  *.  TfmJall,  3  Bdea.  210  Wallir  r.  eseeediog  five  acre*,  or  foods  and  clAiiels 
C«U>,  AmU.  5ES.  P—ttr  i.  JJI^rdo,  Anhl.  not  anvwding  AOOt.,  for  iha  purposes  of  nn. 
TM  Ridffm.  Marrittit,  i  Coi,,iei}.  mot  log  the  buildine  or  repairing  of  churehca. 
A*  the  objeel  of  the  otolala  of  mortmain  or  of  liousea  for  tha  residence  of  mintners, 
holly  political,  a*  it  grew  out  of  local  and  of  pnitiding  church-yards,  or  (» itb  cr  ~ 
-J.  „j  J.. ^...  I i_  ..: r;;^.„^-^_i rr  _lj  Jr. 


neantto hare  merely     Iain  raatiictuns) glabaa.     If  suet  itfi 
Va.,.  I  83 
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lit  TBB  BIGHTS 

boi  men  ennpdm  ma  gnuiwd  <riili  du  pMm«p,  tk«t  m  cvOfge  aU 
be  mt  Kbeny  W  purchaM  men  tdronaana,  thu  sm  eyl  in  numbw  to  ow 

moiety  uf  the  rollowB  or  Btudeiita,  upon  the  respectlTe  foundations  (6),  (7). 

3,  jSonni.dly,  alienMiim  f»Bn  ofim  (B)  iealM  kcauMorft^MtljQJgJiH 
cnfwn  of  dm  land  so  alienated;  nblBMjnSii  account  of  ^ia  inckpacitf  Ift 
\f6\6  ihem,  whicli  occasioiw  hiro  to  be  paaaad  by  in  dMcenla  of  land  (*] 
hot  tikewiae  on  smodm  of  lus  poauinpdon  iu  attomptin^,  b^  an  act  of  ua 
own,  to  aoqnife  any  real  prapeTtv;  a«  waa  obgerred  iu  the  precediu 
book  ((). 

a^LasJt;,  alienaliona  >y  twrripftm-  ffftaqfT,  wh^  Any  th  gn*^^  \\x^ 
1^  law  entitlen  them  to  make,  and  deveai  the  reminder  or  ■^ycnf"  ("V 
are^'afsd  forTeimrofl  toHm  wBftse  ffjjWis  attacked  ihewtiy".  Aa,  if  te^nt 
lor  Kit!  TSWiTltrn  aJienes  byWtfflmenl  or  fine  t9TTff"W5Tne  of  «iioihor,  or  ia 
Mil,  or  in  fee(lO);  these  being  catatee,  which  eitlier  mutt  or  inay  lait 
longer  than  his  own,  the  creating  them  is  not  only  be3ronil  hia  poVer,  sad 
inconaiaient  with  the  nature  of  hid  intereat,  hue  ia  also  a  forfeiture  of  hit 
own  particular  estate  to  him  in  remaindeT  or.  jsfvftkgi  (u).  FficjiJl^ch 
there  aecm  to  be  Iwo  iea£oi)8.  Tirst,  becau^  such  alienaiiqn  amotmta  to 
a  renunciation  of  the  feodal  connexion  and  d«pend^nce  ;  it  impllei 
t*2T3]    a  refusal  id  peTTdrni  %e  diie  re^deM  and  services  |o  (JuJgiiUCJike 


.fee,  of  which  fettHy  ia  Qoostanily  pite  ,  ji.od.U  ^''p'l«  }•>,  i**  mi^- 
qoence  to  defeat  and  devest  the  remainder  or  revei^ion  e^pecyyiLi  aelhwe- 
lore  iHtii  ia  put  in  jeoparrfy,  by  such  act  oT  the  particular  tenmnt,  it  ia  but 


just  that,  vpon  discovery,  the  parties lar«vtate  ahtwld  ba  forfeited  and  taken 
from  him,  who  has  shewn  so  manifest  an  inclination  to  make  an  impfoper 
use  of  it.  The  oUier  reaaon  is,  because  the  paiticular  tenaat,  bf  gnntinf 
K  larger  estate  ^lan  his  own.  has  by  bis  own  act  determined  and  put  an  en- 
tire end  to  his  own  original  interest ;  and  on  mch  determinstton  the  neat 
taker  is  mbtled  to  enter  rsgidscly,  aa  in  his  remainder  or  reversion.  The 
atme  law,  which  is  thus  laid  down  with  regard  to  tenaitts  for  life,  holds 
also  with  respect  to  all  tetiajita  of  the  mere  froehold  or  of  chattel  iniereats ; 
hM  if  ten^t  in  tail  aiienaa  in  flee,  this  ia  no  iminediate  forfeiUiiftJiLltuUB 

(»  Sh  paf.  MS,  ISS;  (>)  Co.  un,  tu. 

Ika  pmerilwd  liaiiH.  it  ti  not  ihcrafon  void,  iba  king  nlidl  k«a  it  bjr  fa»  prernpiiTC.     Ca^ 

At  Lon)  ChanmllH  miT  ndocc  il.  LiH.  1  b.  -  S  Ca.  Ui.     '.  Ln.  47.     I  Ckiuy^ 

TtMnuMi  p»[[  af  thii  noia  i>  citrMMd  Cam.!    —                        '    "          -  ••   ■   - 

tmm  3  HonndM  on  Fnuda,  N8— 319.  AIL  It. 

(B>  Br  llw  46  Geo.  III.  o.  101.  thi>  jwt  of  —  ' 


KpenJril.  u  (bit  Ihete  oatlaRw    fHaniiu.  in  akalialiad  in  Naw-Yofk.    {1  >. 

'      ■  -        "    —    '  —      3  R,  8,  i43,  6  at.)     S»A 

in  tberefen  n*  loiinr  *> 

■thgn  pinHMW*  u  a^-     Sw  Mil  bou  :  and  tW  autut*  1  B.  S. 


mar  ■»"•  M<>  ■nr  nunbar  tf  Brii>a*nM.     8.  738,  4  ISS.     3  R.  8.  343,  fr  ai.)     S»A 
But  il  i*  aid  ■  licence  fraa  itie  btdwd  i*  adll    eaiua  of  fcrrHtura  Uwrefeia  na  »•<£«  «> W- 


Towaon.     HaoT  catlMca  are  nrovided  <«ilh  Ij-  1 11&,  aa  dadajw  aiBnMl*. 
om>entoiKin>h>aal<>«>p«eified  en*M,  and        ( 10)  fit  br  iMaiur.  1  Co.  14.  U- hu  srt 

Iha7  ban  been  hfld  tiIU.  bf  laaae  and  ralaaaeiWKaiB  and  aalh&«.a* 

(7)  Id   Ne«.Ynrk,   ereir  oarfiaMiaD  be)  ■•  ««aM  ■•««•  by  •huM  coDre)««caii  bM 

pangrtoholdiininJiMe,  aod  nonwyauch  laal  what  Bajr  fa|Bll]i  pSM.  .  Tb*  alieBatioB  ia  ba 

and  peiaonalcita(«  lathe  pDrpow*  of  lb*  car-  bj  AiA  b^  taunt  faf  lifa,  tte.  uT  isy  itkiaf 

Bontidn    «h»ll    require,  noi    eieeedlng   tbe  vhjch  lieain  gxM.ia  wi  «iTowaan,c«««». 

amoani  Irmiled  in  iU  chtiter ;  f\  R.  8.  SM,  *«.  dan  aot  aaiMM  U>  a  fDrfnUire,  Cb.  iJH 

4  n :  but  ir  unnol  Mke  bf  AaiM.  nolan  ei-  MI.  b. ;  but  a  Jbi  in  Ih  sf  ancb  *n  MOM 

Keulr  aulhoriaed  bj  iia  ehartn- oc far  atarat*.  will  be  a  brCritof-.  iibid.);  Lotiha  Heaoins 

icl.e7,a3.)SaeIbe)eanipdopini>>n<rfCbaa-  nfHlaMa  twitnt  far  bib  iriU  not  work  a  to- 

cellor  Joneaon  ihaaubjectof  deviaiialOMr-  feiiura.     I  Fiaat.  Cobt. 9eB.     SaeineMOM. 

■onlkmi.     S  Ca>en,  4^,  M  to  tbii  fcHiifdwi  tl  b,)mHia.  1  8l»A 

m  Aa   alien   mar  ba  anaiM  h>  a  daad,  SM.  b.  *■. 
«as^  ba  oanDol  hold  it,  (n  ae  oOm  fcund 

u,g---ccT:C00glc 


OFTHINQS.  nt 

1^  ,  III.*"  n*ra  <lt'<i''iU**tcrac0  (u  it  U  etUad)  (w)  of  tbe  esuM* 

tu),  which  the  issM  m^  afterirkrda  aTml  I7  <!»•  oawrat)  of  law  jf^ :  fM 
1m  in  'rVniKi|Ml«r  or  reventon  huth  only  a  very  r«mol«  »nd  barely  poMibto 
taneTMi  tborain,  iMti)  dw  iamis  in  isil  ia  exuM.  But,  in  esM  ^  •web  Sah 
ftitutes  by  partiodar  tonants,  all  legal  aamai  by  lke»  b«f«:a  oraatsd,  a< 
if  Mnant  for  twattty  yean  graaM  a  laaaa  fm  &SUma,  ami  alt  cfaargaa  by  bin 
lawfully  Mada  oa  the  landa,  aliall  ba  gnvd  aBd«vaUaUa  in  law  (y>.  Fat 
Aa  law  wifl  mt  bm  am  initooaiit  UsaM  for  tka  fetdi  of  faia  leaaor ;  aor  pM*. 
■ii>.  the  leaaor,  attat  be  baa  gnnted  a  goad  and  lawful  cslaw,  by  hia  ow* 
Ht  to  avrad  it,  and  defMt  llw  brteTWt  wbieb  be  hiwaatf  baa  ereued. 

Efaivaleni,  botb  in  ba  Aaonv  and  iM  c(naM|bn>caaT  t»  so  Illegal  alieao- 
mm  by  dM  panJcslat  tenant,  ia  iba  olvil  eiilM  of ^^^inUimer }  wl  where  a 
WnanC^wba  holda  of  my  iMd,  b^|1«cU  to  render  him  the  doe  aerTicea, 
■ad,  npon  an  action  brought  10  Tbcom  thero,  diaclainia  to  bald  of  bia  lor^ 
Wbich  fflaetttiner  of  tenure  in  any  rantt  (rf  record  ia  a  bifeilBre  of  lb* 
landa  to  the  lord  («),  upon  leanona  ntoat  ^parantly  feodal.  And 
M  bkewise,  if  in  any  court  of  record  tha  *pBRicu)aT  tenant  doea  [*2?6] 
My  aet  which  anwunta  to  a  nnaal  diacltimer  ;  if  be  cIkhb  any 
grearer  eawte  than  waa  gnnted  Inm  at  the  firat  irfaodaiiQ**  or  tnkee  npa* 
nmaclf  thnae  rif hia  which  M<mg  anly  twunant  of  a  auporioi  olaan  (a)  ; 
If  ha  afflmM  the  r6*aFaipn  to  ba  in  a  atnnger,  by  anepting  hia  fine,  atUm- . 
tng  aa  bia  tenant,  colhiaiTti  ptaadmg,  and  tha  Uke  \i) ;  aticb  beba;Tieai 
uanuntB  to  a  forfaitare  of  hia  porticolar  eatatai 

III.  LapM^ia  a  speciesof  fprietairaj  whereby  tho  right  of  prjsfenMUOn 
10  a  cbmcoBccruieB  io  ihe  ordinary  by  neglecl  orthe  patron  to  present,  to 
flft  Metropcmih  %y  neglect  of  the  oruinary,  ajid.ta  the  kipg  by  neglect  of 
the  meiroDbntan,  For  it  being  for  ihe  inlereal  of  religion,  and  the  good 
of  tbB.pid)lic,'thai  the  obaTch  ^odM  be  prarided  with  an  oAicistiDg  mir 
l^ater,  tbe  taw  haa  tbMefore  given  tbia  right  of  lapae,  in  order  to  quicken 
th«  patron  ;  who  mi^bt  otberwtna,  by  atrifeiing  the  chnrch  M>  lewain  va> 
nant,  avoid  paying  bia  ecclesiaatical  daaa,  and  fmatnite  tbe  pioiw  iBt«» 
tiona  of  bia  ancenion.  'llua  fight  of  lapM  waa  firat  established  about  tbe 
lime  (tbongh  nat  by  the  auihorily)  («)  of  dM  coonctl  of  Lateran  (</), 
which  waa  in  the  reign  of  otur  Hetiry  the  Second,  when  tha  bisbepa  Stat 
began  to  exerciae  unlveraally  th<r  rigln  of  inatimiion  to  chorcbaa  («). 
And  therefore,  where  there  ia  no  right  of  institnlion,  there  ia  no  right  nf 
lapae :  an  that  no  donative  can  lapee  w  the  ordinary  (/),  unleas  it  bath 
bven  aogmcnted  by  tbe  qneen'a  bounty  (;).  But  norigfatof  lapeecan 
aeenie,  wb«n  the  original  prasonlatioa  is  in  the  crown  (A). 

The  tejDij  m  which  ^.tiilejw  jmnent  by  l^me  aceines  fnni  iba  ona 
.  W  tfie  other  auccesaivery  iiT  eiz  eilettdar  months  (f)  (following  in  this  caaa 
ihe  compiitatian  of  the  cburvb,  and  not  tbe  ntual  one  of  ibo  com- 
mon law^,  and  tins  *exchiaife  of  die  day  of  the  avoidance  {k\  ['277] 
But,  if  the  bishop  b»  both  patron  and  onUnaiy,  be  sball  not  have 
t  doable  time  allowed  bin  w  «(dlat«  in  (f) ;  for  the  forfintore  accraaa  by 
Uw,  wbsnavar  tbe  nagligeBM  baa  OontintiM  tix.  montha  in  torn  same  per 

C«l  Sm Bmk HI. dk  If.  M  BHDHan. 

(»  UU. 4  NS, 0,  T.  <>)  tnr2lr.N<.  Bur  ^lA   tCn.Jw.Iia 

1*1  Co.  uu.  tat.  te)  ai.  iom.  I.  M.t,*.  t<        _. 

M  FinclL  ro,  sn  3)  SIM.  IT  Edw.  H,  t.  a.    Slart.  Sit. 

a  Co.  lilt.  ta.  lO  fl  iU|L  «.  R^M  m. 

8  a  Rid.  Abr.  na,  Bi  ta.  p)  om.  cm  itt 
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tSt  THE  RIGHTS 

•an.  AnJ  jJso  if  ll»  Usbop  dotb  sot  ooUat*  hU  oma  cleik  imDM^stelf 
ID  the  liriig,  and  ihn  pdUtm  [weaents,  though  aSter  the  eiz  nioniha  an 
•Upaed,  yei  his  preseaUlion  ia  good,  and  the  biahop  is  boutkd  to  insiitula 
ih*  patron's  tfleik  (nt).  For  as  the  law  only  gives  Uie  bishop  this  title  by 
lapse,  to  punish  the  patron's  negligeoce,  then  ia  no  tesson  tluU,  if  the 
buhop  himaelf  be  guilty  of  equal  or  greater  negligence,  the  patron  should 
be  deprived  of  his  tnm.  If  the  Usb^  suffer  uie  presentation  to  Upse  id 
the  mciropolitsn,  the  puran  has  also  the  same  advantage  if  he  preaeatn 
bttfora  the  archbishop  has  filled  up  the  benefice ;  and  that  for  the  aatat 
reason.  Yet  dw  oi^ai^  cannot,  ^tut  Upse  to  the  metropolitan,  collua 
his  own  clerk  to  the  prB}Bdioe«f  the  archtNshob  (x).  For  he  had  no  pei^ 
manent  right  and  tnleieBt  in  the  advsnson,  as  the  patron  hath,  but  merely 
a  temporary  one  ;  which  having  aeglecwd  to  make  use  of  during  the  time, 
ha  cannot  aiVerwanla  retn^ve  iu  But  if  the  presentation  lapsea  to  the 
king,  prerogative  here  interv«nes  aad  makes  a  difference ;  and  the  patron ' 
■haU  never  recover  his  right  till  the  lung  has  satisfied  his  turn  by  presen- 
tation :  for  KuUum  tempu*  oetmrnt  regi  (o).  And  therefore  it  may  seem,  as 
if  the  church  might  continue  vaid  for  ever,  unless  the  king  shall  be  pleased 
IB  present ;  sod  a  patraa  thereby  be  akaolui«ty  defeated  of  his  advowson. 
But  to  prevent  this  inconrenieitce,  the  law  has  lodged  a  power  in  the  pa- 
lion's  hands,  of  as  it  were  compelling  the  king  to  piesenL  For  if,  dunng 
the  delay  of  the  crown,  the  patron  hinsolf  presents,  and  his  clerk  is  inaii- 
luted,  the  king  indeed  by  presenting  anoiher  may  Uim  out  the  patron's 
elerk;  or,  aller  induction,  may  remove  him  hj  qiurt  vnfedxt:  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumbent,  or  is  canonically  deprived* 
the  king  hath  lost  hia  right,  which  was  only  to  the  next  or  first  preseata* 

tion  if). 
{*378]        *ln   case   the  benefice  becomes  void  .by  death,  or   cossio* 

ihrou^  plunii^  of  benefices,  there  the  patron  is  bound  to  take 
notice  of  the  vacsncy  Kl  hia  ow«  peril ;  for  theae  are  matters  of  equal 
botoriety  to  the  patron  and  ordinary  :  bat  in  case  of  a  vacarcy  by  resigns 
lion,  or  canonioal  deprivation,  or  if  a  clerk  presented  be  refused  for  inauffi- 
cAncy,  these  being  matters  of  which  the  bishop  alone  ia  preaumed  to  be 
cognisant,  here  the  law  requires  him  to  give  notice  thereof  to  the  patron, 
otherwise  he  can  take  no  advantage  by  way  of  lapse  (9)  (1 1 )  Neither  ahaU 
any  lapse  thereby  accrue  to  the  metropolitan  or  lo  the  king  foi  it  is  uni- 
reraally  true,  that  neither  the  archbishap  or  Uie  lung  shall  ever  present 
by  lapse,  but  where  the  immsdiale  ordinary  might  have  collated  by  lapse, 
within  the  six  months,  and  hath  exceeded  hts  time:  for  the  first  step  oi 
beginning  faileth,  tt  qaod  son  kab«t  prititipitatt,  non  habetjinem  (r).  If  the 
bishop  refuse  or  neglect  to  examine  and  admit  the  patron's  clerk,  witbuol 
good  reason  assigned  or  notice  giv«n,  he  is  styled  a  disturber  by  the  law, 
and  shall  not  have  any  title  to  preaent  by  lapse ;  for  no  mau  shall  take 
advantage  of  his  own  wrong  (j).  ^Iso  if  the  right  of  presentation  ba 
litigious  or  contested,  snd  an  action  bd  brought  against  the  bishop  lo  try 
the  title,  no  lapse  « hall  incur  till  the  question  of  right  be  decided  (/). 

(»llnKtn.  {t)4Rni.TS.    lliuLnt     . 

l";  Dr.A'iit.  d'tc.  St.    Cn.  Ctr.  IM.  {•]  1  Boli,  Abr.  JM. 

lyl  T  lUp.  ta.    Cm.  Em.  44.         (11  Co.  Lilt.  144. 

(II)  S«  the  euea  eolleuied.  Hirehouie  DH  lion  on  ucodu  of  noiuce,  Jte.  of  inmiiiilMal, 
AdrawMKB.  IfiS-  Tb*  44  Om.  111.  c  43.  do  litU  h;  Upu  iluill  iccnui  till  iAm-  bs 
rBBTU,  lLa>  kl  cu*  of  kToiduM  oi  deprira-    nontba'  aotic*  iberarf  bf  onliau]'  to  pMi^ 
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OP  THINOS.  •» 

■  IV.  By  njtym],  Q^y^^t  rigju  of  pifi^nnhtdnp  $11  a  UyJn j.i«fiBfcJtei  ai 
TCTted  pro  hoc  met  in  the  crown  S^i^mony  is  ihs  .Qonjipt  preseniation  <rf 
any  on e  jg^MJtE.cLegas H e.al  be n e fir.e  JJtt. mgngy ,  gi ft.  or  iswardj_^lt  is  w 
c)Ul6d  from  the  resembrance  k  is  said  R>  bear  to  the  sin  or  Simon  Mmgvi, 
ttougfa  the  purchasing  of  holy  ordf^rs  seems  to  approach  nearar  to  Ui 
oflfrace.  It  WKS  by  the  canon  hw  a  vmy  grievona  crime ;  and  is  so  mOoll 
tfie  more  odious,  because,  as  sir  Edwutd  Coke  observes  (u),  it  is  ever  as* 
companied  with  petjury  ;  for  the  preaentee  is  iwom  lo  have  commtlMd  bo 
nmony.  However,  it  wtu  ihH  an  ofTenee  puniabaUe  in  a  crininal  way 
at  the  rommon  law  (u) ;  it  being  thought  aufficfem  to  leave  the 
clerk  to  ecclesiastical  Censures.  Rut  as  these  did  not  affect  *the  [*a7V] 
timoniacd  patron,  nor  were  effieadons  enough  to  repel  dn  noto- 
rious practice  of  the  thing,  dtvera  acta  of  parliannant  have  been  made  (• 
festrain  it  by  means  nf  civil  forfeitiiTes  ;  which  the  modem  prevailing 
usage,  with  regard  to  spiritual  preferrmnts,  ealla  aloud  to  be  put  in  ezeca- 
tion.  I  shall  briefly  consider  tnem  in  this  [daee,  becauae  they  devest  tbt 
.  corrapt  patron  of  U)e  right  of  presentation,  and  veat  a  new  right  in  the 
i-iown. 

By  the  statirte  31  Elis.  c.  6.  it  is  for  avoiding  of  •fmotiy  «iiacted,  thai 
if  any  patron  for  any  corrupt  consideration,  by  gift  or  promise  (1 3),  directly 
or  indirectly,  shall  present  or  collate  any  person  to  bo  ecclesiastical  bene- 
fice or  dignity  ;  such  presentation  shall  be  void,  and  the  presentee  be  reo- 
dei  iA  incapable  of  ever  eujoying  the  same  benefice :  and  the  crown  ahall 
present  to  it  for  that  turn  only  [*).  But  if  the  presentee  dies,  without 
being  convicted  of  such  simony  in  his  lirelime,  it  is  enacted  by  stat.  1  W. 
&  M.  G.  16.  that  the  simonisc^  contract  shall  not  prejudice  any  other 
innoc>,nt  patron,  on  pretence  of  lapse  to  the  crown  or  otherwise.  Also 
bv  the  statute  \1  Ann.  staL.  2.  c.  12.  if  any  person  fbr  money  or  profit 
■nail  procure,  in  hia  own  name  or  the  name  of  any  other,  the  next  pre- 
■enlatinn  to  any  living  eceleaiastical,  and  shall  be  preaented  thereupoB, 
this  it  declared  to  be  a  aimoniacal  contract ;  and  the  party  is  subject  to  aJl 
Ae  ecclesiastical  penallieaof  simony,  is  disabled  from  holding  Ute  benefice, 
and  the  presentation  devolvea  to  the  crown. 

Up.m  tlieae  atatutes  many  queationa  have  arisen,  with  regard  to  what 
is,  and  what  is  not  simony.  And,  among  others,  these  points  seem  to  b« 
clearly  settled:  1.  That  to  purcbaao  a  presentation,  the  living  being  actu- 
ally vacant,  ia  open  and  notorious  aimony  (y) :  this  being  expressly  in  the 
lace  t^  the  statute.  2.  T^at  for  a  clerk  to  bargain  for  the  next  presenta- 
tion, the  incumbent  being  sick  and  about  to  dio,  was  simony,  even  before 
the  natute  of  queen  Anoe  (j)  ( i4) :  and  now,  t^  that  statute,  to  purcbaM, 

'(■)Ilral.l3C  (M  book  IV.  (hi. 

(■)  Kaot.  fM.  (ytCn.niLTm,    KDV.tlt.  ' 

(*)  1-K  Mhw  rMMMM  laSctM  kf  IM  iHfli        (I)  Hob.  ■«. 

(13)  Bet  MirehouH  on  AdToirioni,  914  ta  (U)  Mr.  Chrinian,  in   hii  noM  apon  ■Sat 

•so  \  I  unningharn'i   Law   of  Simonjr  1  Bbc  ptwue  in  ih«  teit,  nminda  un,  thu  ■*  it  ha* 

lb.  Si  riaBy  :  and  ant*  33.  beeD  oaMnniDcd,  thai  tb«  puicbaa*  a(  an  ad. 

(13)  Or  '•  for  anjr  lum  of  nioDcr.  miraid.  rowion  in  fae,  when  iha  incnnbant  *aa  nnoB 

pit,  iMofil.  or  baneh;  or  fbr  ■■*  pRxnim,  hi*  dtalh-bcd,  nithaut  an;  priTiljofllia  ^ark 

■fioeoianl,  grant,  bond.co'eniint  at orfbr  MT  wtio  wa*  anirimrdi  pronnted,  waa  not  n 

am  or  monej,  rEnaid,  fift,  profit,  or  lisnefit.''  ■untaeal,  and  woald  not  Taaata  th*  M»  pro- 

t.  S.     "  An;  pcnoD'ir  ptrvons"  art  th«  woitU  waUiiion,     (S  Bl.  Rep  lOAS)."     And  thwgl, 

«r  iIm  alatuu.  ihenlbre  a  preMnlation  bjr  a  in  the  lalar  mm  or  Fax  t.   Tht.  Bu^m  ^ 

MnnacrDiurpiuitlte right wuuid  baaliOToid,  Ck«i<r,  (3  Bam.  ft  Crou.  6S8.     8.  C.     <   . 

tat  U*  ri^lul  patron,  and  not  ihs  eiDwn,  Dowl,  &  Kfl.  111).  Ihaoaiaof  Bami  t.  (Waia 

would  bo  gaiitlod  to  praaant  in  aoeh  oaao.       ,  (tho  eaoo  n&Rod  to  bf  Hr.  ChtiNiM)t  WW 
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in       ^       -  Tms  Kiairrs 

flithei  in  bii.  vwr  ■•iu»or*not)Mi'*,  ihc  next  pmeoUtion,  «Hd 
t*3b0     be  thsrmipoo  prasented  *u  aoy  future  tim*  to  tbe  living,  is  direct 

and  palpable  aimoajr,  Bui,  3.  U  u  held  Uut  for  s  fatiur  to  pnr^ 
>  sliass  such  a  preemtation,  in  ordft  to  profide  ft»  bi*  aon,  ia  not  ainioii^ : 
Sat  the  ton  ia  not  ccmeenied  i»  the  bargain,  and  tbe^fathsT  ia  by  natun 
boand  ts  mdu  a  prarision  (or  him  (a).  4-  Thai  if  a  aimoniMal  conioct 
be  made  with  Ifae  patron,  the  clerk  not  being  prii7  thereto,  the  preaenta- 
lion  Tot  that  ton  anall  indead  dwi>lvttotb«oiown,  aaapiuiijibiaeatartha 
fBtltjr  {MtrcHi ;  bni  ib»  olerk  wbo  ia  innocent,  does  not  incur  an^  diaabilii^ 
or  forfeitura  (b),  9.  Tbat  bond*  ^ren  to  pay  money  u  chonUble  uaes. 
DO  receiving  a  prQaenlation  to  a  living,  are  not  aimoniacal  (c),  provided  tba 
patron  or  hia  r^tlona  be  not  bonefit«l  ihaiaby  (i^ ;  for  (tiii  is  no  corrupt 
eonaidofation,  moving  W  tbe  pHtrea.  6.  That  bonds  oT  resignation,  m 
osae  of  non-naidenc*  or  talUng  an^  other  living,  are  not  aimoqiacal  (e)  j 
there  being  no  otwnipt  conaidarstioa  herein,  but  aach  only  as  ia  for  the  goo4 
of  the  p^lic.  So  alio  bond*  to  T«sign,  w^en  the  patfon'a  aeii  comes  M 
canonical  age,  ars  lB|at  [  npon  tha  reason  being  giveq ,  that  the  father  it 
bound  to  provide  for  hiB  Ron  (f).  7.  Laatly,  general  bonds  lo  resign  attbo 
patron's  r«(|U9st  are  bald  to  ba  legal  (/){!&) :  tor  ttie^  ma; ,  poaaiblj  be 

(>)  Cm.  EILi.  IW.    Moor.  •!■.  It)  Cra.  C«r.  IW. 

<llllBM.t»L    Cm.iK.Mt.  f/)  Cr&;>g.*fB.I74. 

M  N«,  I4t.  S)  Cn.  Cu.  I JD.    Rln.  W. 

(«  8m.  5M.  * 

npDdiitcdbrlha  Ooart  BTKiag'*  Banab;  ih*  nl,  tfau  atl  boodt  of  rnuttiaa  wn  Olaiali 

Hinaipl*  of  ibM  CM*  ho*  >inR>  bMM  n-MM-  bol  ctui  Ihii  dMsiiioo  of  the  lufbert  trihond 

Muhed.      Id  Fe»  t.  Thi  Bithn  of  C\tila.  hm  ml  proved  linil :  Uw  Lfjulstun  bu  Mb- 

whcie  *  cnntmci  w»  rrmdB  far  IM  ule  nf  iha  wqiwnilT  iiiMrfrnd,  anl  it  is  to  ba  bopat 

aail  preaanutira  of  a  liiai|.  Iha  ainlnMiii(  hM  Ml  tba  qoaUiofi  U  rwU  In  ibe  MaUU  «( 

MR  Mat  iba  titae  kaaviDi  the  incniabenlto  0  Gad.  IV.  0.94,  wharcbT  U  u  tMCtad,  tbal 

be  at  Ibe  paint  of  daniti,  it  wu  held  by  Ibe  cTarr  engaiMnMat  fix  itia  ratl|nalioD  v/S  mmf 

Man  of  King^  Benab,  that  rh*  oanimM  wM  ifiHinal  oAoa,  la  IhtaBM,  as  nanifeaMd  t^ 

■faaoaiMal,  and  lbs  praaaatuion  mad*  in  par-  the  lantq  of  Uw  •afunuDt,  tlw  our  aw  pao 

■uanca    thereof  bf   the   punhuor  Toid)  al-  aou  ohoanetar.apMiiillf  naniedanddisaDibadL 

though  the  clerk  pnaanted  wu  not  prirjr  to  or  one  or  tot  pannsa  apaciallr  namad  wl 

the  tranHCiion,  uid  Iha  oonlnwt  WM  not  ea-  dowribad,  haioi  ansfa  pnaona  H  ia  tlM  bA 

tared  into  with  ■  riew  to  the  pFeaentaitnn  or  irieniioiied.  ahalT  be  piVMiUtil  or  appoiidBiI  iv 

'"   'arptraon.     But Ihii  judgmrnl wai  aaeh  ipiriiual  ufflce.  iball  be  nmd,  valid  and 

'■"""'      "             '  •      '-  -          I  j„  !,„_  ^  u^  parfo^aaoa  of  tba 


irened.  on  appeal,  by  th(  Houae  of  Lordi,     eiraetml  >■ 
I  cbe  tii  of  Jun*,  |iR».  Mine  aball 


a  equU*  I 


'<I9)  In  ihs  CUB  at  Daikmod  *.  PffKn,  (IS  ancb  engaiaqient  ahall  bs  eniared  into  bebra 

V».  37),  Lord  Chancetlor  Eldon  Mid,  it  WH  the  pnaeaiaiion'or  appainUneat  bf  iba  paH? 

UiranelTclillSaulltoneanoilBtbadiatiDctiaM  aoaWariaf  ialo  th«  •aa*.     Pnnidad  aliian 

aada  between  the  aimoniaul  Dalnre  of  gana-  that  when  Ma  paraoiia  thall  be  an  apeoiallf 

lal  andof  narticularbondaof  resi|natioB,wilh  named  (nd  deichbed  ia    auch  cn^aj 

the  principle  upon  vhieh  the  Hmua  of  Laada  aaeh  of  than  iball  bo,  ciibaabj  bload 

^Mided  Ib«  aai<  of  na  TiMv  ^  £a*4B>  T.  tiaja.  a ' ^-"     ■— "^ 

J^fyteht:  and  he  repealed  the  aanio  obserf&-  phaw,  o 

lion  in  Rnwlalt  r.  Jjnsdia,  li  Jae.  di  Walk,  the  pitr 

n3>     The  aams  Itaraad  Jii4p.  ia  tba  earlier  awielj .. 

cufi at  I^ml  Kirkaidbrighi  r.lad^Klrlmd.  •ftUaaDc;  w  of  lb.  ^.„- 

(rv*(,(S  Va*.  eiXotaarreil,  ttwt  ibaquaalioa  panona  bn  wbnm  the  patron  or  one  oi  ax  gw 

M  talbe  lefalit)'  of  reiiifBatioa  bnnla  woaM  ikhw  ahtll  b«  a  tiuaiM  or  traaieaa ;  or  of  any 

■nar  hate  parplaiad  hia<  if  Ihera  bad  nnt  marriad  woraui.  whoM  baaband  in  her  riata 

bMB  ao  manir  anlboritlea  i  and  il  ma;  bhiIj  ahall  be  the  ijaina  or  oo*  of  iIif  patioaa  af 

ba  eDlleoiad,  bia  Loidibip'a  parpIeiitT  naane-  Moh  apiriiua!  oSea;  or  of  any  olbar  pafioa 

aaaioaad,  not  b;  the  cum  in  shieb  il  had  ia  nhoaa  ri|ht  auch  preaeniauon  orbeataaiia| 

bean  decided  that leniral  booda  of  fMifnaiioa  aball  be  iatanled  to  t«  ntad*.     And  it  ittnaet- 

are  Ind.  but  bj  Iboaa  otbar  oa*M  in  which  a  ad,  thai  no  praaeDtalion  to  an}  apiritaal  oSac 

bead  fur  ivsifnaiion  of  an  aaoleaiaaticaJ  bo-  ahall  be  i^id  b;  reaaon  of  laeb  aireeopeot  la 

Mfioe  in  faniur  ofa  paitioular  iadtridual,  baa  rFaifa;  but,  llie  lienelit  iif  the  an  ii  nol  H 

fceen  bid  coed,      in  Iha  nodeni  eaae  of  I/ti4  ailaud  Id  any  cngaganienl,  imlea  the  inaini. 

Jkadfa  r.  nf(eAar,<<laterniiiMd  ia  Dma-  Pmo.  loent  by  which  il  la  rnlered  Into  be  drpoeiid^ 

aMiap«weJin3ftn|.aOBXttwaa  datanwa-  wittuaiwaB)aDiiiaart>iib<datailMiBof,<ri$ 

ll,g,™T:C00glc 


Bnn  for  om  of  tb«  ta^  ooiwiAwtitw  bofine  Baaiioiiad ,  ud  whaie 
usn  is  ft  {Muibilitjr  that  a  trsnnotioa  ni^r  be  fair,  tha  Uw  will  not  anp.' 
poMil  inicjuiloiu  withoat  pniof  (16).  But,  if  the  partv  cut  provsihacoa- 
tract  to  have  been  a  com^  oma,  audi  proof  will  be  adniued,  in  ordar  W 
Aew  th«  bond  aimoqiactt,  aad  tlwrrion  wid.  Neitbar  will  the  pMmo  b» 
■iffered  lo  maka  aa  ul  lue  of  iitch  a  general  bond  of  Maignaliun  i  at,  by 
•itoning  a  compoeiiuiii  for  tithni  ptMuriog  an  UDuity  fei  bU  raliLiioD,  or 
by  demanding  a  reaignatioD  waaienly  oc  withoKt  good  oawa,  aiicti  as 
it  approved  by  the  law ;  •■■  for  the  benefit  of  hia  own  bod,  or  on  aooouit 
of  noD-residance,  pluislity  of  linnga,  or  gmaa  ImntiMaUty  ia  the  Idciii^ 
bent  (A)  (17). 

*V.  Th^-jmJ.'."-.  "fLI'Jt^iWfBi  -T  'Ihwi  hj:  ftnMcA  or  gpn-    [■364] 
PfttfMTMnoe  of  a  Mndilioit  annexed  to  the  eiitate,  either  expreaaly 
tiy  deeS'^T  tts  ortglnit  creation,  or  impliedly  by  law  from  a  principle  of 
natural  reason.     Both  which  we  considered  ai  large  in  a  former  chapter  (i). 

VI.  [  thereforenowproceedtoBnotberspeciea-Of  forfeiture,  nig,  byur^ffc 
yfp'T'wfitni,  IS  °  if"i|  ftT  destraction  in  noiieea,  cardens,  trees,  or  other 
^Qoreal  hereditamentSjJo  tli'e~3ishedson  of  him  that  hath  the  remaindej 
<n..t9£l!J:aiog  in  fee^mple  o{.£6aJLai£(<i)  (1^ 

(UlV«ii.itl.    lSqB.Ou.Abr,  Mi  ST.    Un.        (O  Bm  eb.  10.  «!■  >»■ 


■Mun  wneraiD  iBBi»nrnc«  la  iKuwa;  nor  Hwir  qifinij,  ang  iv  uihhuiiu  ■  nMsiMBvoj  HI 

•atoi*  tha  twram  nuntd  In  ndIi  soganiiwnl  Ibair  jndgMnU,  will  seHt  parmit  ■  qutMkn 

Aill   ba  preacniad  or   ippainteil   witKin  ail  nhicb  i&aj  havs  i>nc«  deeided.  to   Im  agiiit 

«slaLiaf  auatha  mK  alWr  DOtioa  of  n(ifn»>  daluad  in  th«ir  twaaa.     Sn  1  Bid.  Ses.     Tba 

lloa  givM  to  Iha  palioa  or  [ialn<Ba  af  au^  oaaa  of  Tin  BMiap  if  Limdn  t.  IfkiclM,  U 

Wfiritatl  oCtm.  tapanad  at  imaglh  iu  CnaDingham'a  l.aiir  ol 

'  (16)  Ifr.  CkriMiaa,  in  kia  note  upon  tba  Siawny.  p.  M." 

1Mt,abMrvaa,iliat,-<ntbapMtMaaor7b  (IT)  In  aa.actiMi  br  ika  iBnimbanl  for  tlw 

Miihlf  ^  LmitOT.  tf¥n*i,iiinaiMTmin-  oa*  ud  ooanpatiDB  afbii  ■!■(». iha  darandatt 

•d  by  tha  Hddm  of  Lara*,  tiat  a  lananl  bond  oannot  gna  id  evidaaoa  laa  ainnnitcal  pn- 

•r  raNiraaiion  h  ainMawoal  and  illanL    Tha  aaotaUon  of  tha  platnliff.    5  T.  R.  4.    Bui  il 

eitoaawtamceaarihUeaMwen  brifty  iheM:  maTbaiiirBn  inaftdaaaabjtadefBiidanlirhoki 

lit.  F^teha,  tba  ntfon.  pniiantad  Mr.  Ejm,  uad  f«  ih*  Utboa.    Hob.  ISS.    If  boKrcicr  Ibo 

Ua  ajark,  t»  tba  bt^on  or  Idndon.  tor  inatitn-  oaoupier  haa  antand  ulo  an  tgrnanoM  Tor  * 

tka.    Tia  biabop  rafaacd  to  admit  tha  pn-  canpoaitieii  for  tjlhaa,  ha  «aanot  ael  up  aa  a 

wntalian.  haaaiiaaMr.  Errahad  giranafien*-  daianea  tout  aolioa  on  tba  uraamanl,  that 

NibotidafraaigniitwD;  upon  thia,  Mr.  Frjrteha  tba  incnmbent  waa   aimoniaoallr  pteteDlad. 

huMiht  a  fwr*  nwdfl  agajnu  tha  biahop.  to  Brookibj  t.  WaCta,  !  Maiab.  38.     6.   C.    i 

vddoliihehiihnpptpadad  that  the  piaaMwtian  Tasat.  331. 

was  anMniaeal  and  void,  by  naMnaflha  band  (IS)  A  iraant  far  Ufa  hai  no  propaTtj  ia 

•f  rsBi|nalion  ;  and  to  tka  plan  Mr.  P^PMho  timbaror  undacmod  till  hii  utata  cooiDa  Int* 

denaned.    PrmtaaarisaofjDdiaiiildaaiaidaa,  paaaaaaian,  and  thetelbre  eaoMit  haia  an  aC- 

Ib*  oaart  af  Gonmoa   PtMa   thoogbt  than-  oo«nt  la  aquitT,  or  caainuin  an  anion  of  tm- 

•eWai  tnund  todatannina  in  hia  hToar;  Mid  Tar  at  law,  br  wbM  hu  hotD  cut  wiangfullf 


M  ludj(ni«nl  WM  affirmed   by  Iha 

linra  Benoh  :  but  thraa  jndgaanw  ■ 

■-     «„a*d   by  tha    iToiiaa  tif 


Benoh  ;  but  thraa  jndgaanw  irat*  af-    o*n  aitata,   being   i 


Tha  principal  qiMMaen  aiaa  thU.  (in.  vbMhar  timber  or  uodarnood,  and  put  tha  produca  inn 
■Kb  a  bond  <•■>  ■  mamrd, nVtjir^,  ar  tMa-  hia B** pookat :  thaowneraf  th^fiiatcitalaof 
Jb,l0thap4tnH)iind«r  ibasl  Elil.o.9:  if  it  iebaritann,  at  tha  tiiua  when  the  llni!«r  waa 
wan  ao,lhsatatutah*drieclandth*pr«>*Btn-  eat,ialhapart<aslii]*dU)iadraiainauebmaB. 
Ik«  ID  b*  aimaaiaeal  and  roid.  Such  a  bond  (JW  t.  BtiOtek.  I  Ve«.  junr.  484.  Wlal. 
ia  ao  ■lanifeiniT  ininidad  by  tho  partial,  to  b*  jidd  r.  Bhi>i,  3  P.  Wm*.  34 1 ).  However,  ■ 
a  tfiftb  to  Uie  patron,  that  It  ia  aiirprltiag  that  laaant  Tor  liCe  in  lamainder,  ibnngh  he  cannot 
h  abintid  arar  haT«  heen  a>|aad  and  dreidad  eacibliih  any  pioparlr  in  livbar  actuxlly  »• 
Aat  il  waa  kH  a  kmtfit  within  tiM  meaBlog  uf  'ST«d  during  a  prim  eaiMa,  ma^r  bring  a  hill 
Oa  aiBiiiu.  Yai  many  laanied  man  are  ilia-  Is  reatrain  waata  ;  and  he  may  luitiiin  audi  a 
aatltfcd  with  tM«  d«lcnnimti«i  af  iha  Larda,    anh.  alibougb  ha  haa  not  the  imratdste  r*- 

idjiu  hia  eatala. 
Oiwaaion,  -ill  ha 
*aaMi  fai,lhoa|li 

■a  t:  Co  Ogle 


aM  THE  HIOHTS 

-  Wuw.jv,«idt«r  MtmMy,  which  it  ft  eriae  of  c^    

jayif  4 hitfim  ;  wjt  iapermwjiw (19),  which  18  a  nMUer of  oi_- ,_^j, 

M  by  auffflring  U  to'  [aij  Tor" want  of  necessary  >«paratigB^  WhMyit 
doea  *  lartiti j^MBBf^  lo  the  freehold  or  inheritanct;.iajuglp(l].  fheiv 
ine  reiDovirig  wMhscbt,  floors,  or  other  things  once  fixed  to  the  fnshaU 
of  a  bouM,  ia  waM«  (m)  (30).  If  a  houM  be  dauroyed  by  Umpta,  li^i^ 
■ing,  M  the  like,  which  is  the  act  erf  Prarideaoe,  it  ia  no  waate .  bat  ot£e(k 
wiaa,  if  the  houae  be  buiM  t^  the  canleaanasa  or  negiig«nce  of  the  teaaee : 
though  &0W  by  the  atattite  6  Ann.  c.  31 .  no  acuon  trill  lie  againat  a  tenant 
Sat  ma  tcoideM  of  tim  kind  (21 ).  Waate  may  alao  be  comnriited  in  ponda, 
dove-houses,  warrena,  and  the  like ;  by  so  reducini  the  number  of  the 
onatuKs  therein,  that  there  wit)  not  be  soAcient  for  uie  reversioner  when 
he  conies  to  the  inheritance  (m).    Timber  also  is  put  of  the  inheritance  (•). 

tti  HaU.  Ul  M  Co.  UN.  91. 

Wl  i  iUp.  W. iw  4  >^^  M. . 

k»  will 'hate  BO  right  to  Um  Umber,  ha  wjtl  IJtlta  rilue  to  th*  siMator,  u  aht  malEiuli 
bar*  u  iDMivM  in  lb*  idbm  toA  tkmia  of  Um  aaij.  1  H*a.  Bt.  3SS.  n.  >.  But  ibe  eoww 
tiM*.  (u*  ptH,  Doi*  (SS>.}    So,  tniUM*  lo    >R  moT*  faTOurable  to  to  «]|*cuLDt  or  »  M> 

awit  farmiirikrinjuDclioB.eTHitbau^Iha  utd  thsnrim  ibcy  biiTs  hild  th«t  hu  eiMout 
eonlinfint  nioiiindcr-Rien  h***  not  come  iaio  ibi]!  haie  Ihe  henetil  of  *  Sn-engine  eneud 
an.  (PfmK.  PrmX.B  Atk.  95.  £teujMil  bj  ■tenant  fbrlifa.becauK  iheODllier;  ni^ 
T.  tUitrtlum,  ID  Vei.  291.  Omrili  *.  CoflM,  be  worked  wilhoul  ii,  thcnigh  not  to  oam- 
~  '  -k.  TM).  ft  ii  true,  that,  in  enee  of  lead  renienTlj.  3  Aik.  13.  With  rnsRl  to  ■  (•• 
*.  if  tlwnlMDOHtKneaiHAItnf  auuD-     nant  for  thi*!  »  i>  full;  eUMtliAed  Iw  b^ 

_.. :__   .._/___  .1 ..   _ 'le  down  uoefiil  »Bd  (urmirf  etrtiiMW  fc> 

!  henefit  of  hie  Inile  oc  nwDofiiOim.  ud 

Uaie.     ItMe.  Ab.  Siwwtoi,  H.  3.  3  E^h 

_ 2  Ext,  88.     ll  Ini  iHen  »  beld  is  tU 

II  Doi  be   oommitted  wiih  inpunitT ;  uid     cum  n(  cjder-millt.     A  tenant  Ibi  jt^n  tatj 


nail  DOI  be   aommitted  wuli  mpunitT ;  and  csae  nt  ci 

the  produee  of  ihe  tortioiu  act  ihall  b*  la^  alao  eanj  ..    -^  

■p  lor  lb*  hmefit  of  Ae  oomingetit  lemaio-  piacaa.  mniaoai  fiied  o       _     . 

iar-mao.    {Mmr^uim  tf   Lmtdawmt  t.  Jfar-  Moh  like.     Bat  enctinn*  loT  ilie  p<»r«M*  •< 


^  ^  _  ranaing  and  agricultBra,  do  not 
/  Wbtdunlir  T.  JCiwgAE,  1  P.  Wna.  Ihe  exception  with  retpeei  to  trade,  and 
M7.  Anonym.  I  Vee.  janr.  N).  not  be  lalwn  down  again.  See  Elwe 
i,\Vi  Wbera  m  ealala  ia  gires  for  life,  Haw,  3  £aM,  S3.  And  where  rba  lenaai 
witboiit  inneaebaeM  of  ynMt  tdur  tliainad-  ooienaaied  to  leara  all  bDildinp.dce.  he 
JW  wntf,  thi*  will  eaeoaa  BcmumK  waMo  ;  dM  re arare  even  areotioiia  for  iiade.  I  Ti 
{XaaaliHeae  t.  ZahImdw,  1  Jae.  «  Walk.  19.  Where  a  IBBeM  for  jreaia  haa  •  Hal 
533);  if  the  tenant  Ibr  life,  under  anefa  a  limi-  nraore  eneliana  and  fiiiurea  duHoi  hia  )• 
tatinn,  cut  timber,  Sir  Wm.  Orani,  U.  R.,  aad  omiti  doing  it,  he  ia  a  treapaajar  a 
.-  i —  r.i.  :.  ijujiiionable  whether  Iba  warde  far  goini  npon  the  land,  hot  ihH  -  ■ 


eoold  appnpnata  tohimaair  Ihe  prin-  paaaar  dt  taM  ttfarUHM.    S   Eaat.  SB.    A 

1 —  1 1. ..     _   ..    ,_    .1  .._.  fan»Er  who raiaea  joanf  fr  '■  -  ■'-  *- 

_ .._  _ miaed  land  hrfiUing  up  hi 

Ibemf  lor  hia  life  :  (  H'^cUot  e.  ia  aat  entitled  to  aell  them. 


eipal  nope;  produced  tnr  the  nle  of  aueh  liBt*  fanner  who  laiaea  joanf  fr 

ber,  thoueh  be  held  it  clear  he  me  enlilled  to  miaed  land  lor  fiUinf        ' ' 

the  Intereal  iberanf  lor  hia  life  :  (  H'^cUot  e.  ia  aat  entitled  to  aeF 

meUain,   16  Vee.'433.  S.  C.  Cooper.  S8D):     aaqimiin  br  tiwle.     . 

bat,  fmn  Ihe  eaae  nf  WiUiami  t.    Williama,  (31 )  Wnh  a  prorMo,  howeicr,  thai  the  ael 

112  Eaat.  220).  it  ibonld  appear  that  the  te-  ahall  not  defeat  anr  afreetnent  between  land- 

nant  for  life  eroulil  haie  the  entire  propen;  in  lord  and  tenant.     See  the  alaiuia.     Bui  if  a 

timber  BO cul  down.  laaaaa  cnreDaata  to  paj  rent:  al>d  lo  repair 

(10)  Between  the  heir  and  exeoutoc  there  with  an  eiprcaa  tieaiaion  of  caanahiea  t^ 

hr*  not  been  any   relaiation  of  Ihe  ancient  tn  ;  he  ma;  be  obliged  to  pa<r  real  daring  the 

law  with  irgatd  lo  BiiuiiH.  for  there  ia  oom-  whole  tarn,  though  the  premisea  are  burnt 

eon  why  the  one  thould  be  more  faeeured  than  down  bjr  eceident.  and  never  rebuilt  liy  lb* 

the  other,  or  the  eouna  would  be  diipoeed  to  lanor     1  T.  R.  310.     Nor  can  be  be  rclMTeJ 

auiil  the  heir,  and  to  prevent  the  inheritance  by  a  court 

fnbered  and  diafiiured.     If  Mpe  Ihe  la 


inheritance     by  a  court  of  equity.  Anal.  687.  unlea*  par- 

dialifured.     If    Inpa  Ihe  landlord  hai  reeeietd  the  Tilue  at  hi* 

inheritance  cannot   ba   enjoyed,  without    prEiniaaa  bj  ii 


the  thin^  ia  diapule,  Ihe  owner  oould  nerer  corenaOl*  to  repair  generally  withoat  any  es 
mean  to  gire  them  to  the  eiecutor.  ae  in  the  preia  eioapliona,  and  the  pmB<4«a  arc  hwn 
•vaaof  aali-iiaiia  tied  with  mnnar  to  a  briok    down,  he  ia  hooad  in   <faaild  iLaa     S  ".  ft 


o  profit  1  'mi  if  reaxned  aio  at  'ttt 


u,5ii7ccT:C00glc 


Ssch  an  auk,  uib,  and  elm  in  all  phcv* ;  and  in  tome  pcrticnUr  oonntiiM 
by  local  custom,  wbera  otbar  trees  aie  genandl^  used  for  building,  iktf  an 
for  that  reason  considered  aa  timber ;  and  to  cut  down  aiich  treea,  or  lop 
tbara,  or  do  any  other  act  whareby  the  timber  may  decay,  is  waste  (ji). 
But  underwood  the  tenant  may  out  down  at  any  aaaaonable  time 
*tbat  be  pltaa«a  {ij) ;  and  may  take  sufficient  eatorera  of  comnion  [*fi8S] 
right  for  hauoe-bote  and  can<bate;  unleaa  reatiained  (which  is 
■anal)  by  panicidsr  covenants  or  exeepiioiis  (r).  The  conversiun  of  Land 
lirom  on9  species  to  another  is  waste.  To  convert  wood,  meadow,  or  paa- 
tare,  into  sr^le  ;  to  tuin  arable,  meadow,  or  pasture,  into  woodland ;  or  to 
tarn  arable  or  woodland  into  meiidaw  or  putire,  are  all  of  them  waata  (*). 
For,  as  air  Edward  Coke  obaerves  (i),  it  not  only  changes  the  couraa  of 
huabandn,  but  the  evidence  of  the  estsie  ;  when  anch  a  close,  which  ia 
oonveyed  and  described  as  pasture,  is  found  to  be  arable,  and  «  coniwfo. 
And  the  aame  rule  is  observed,  tor  the  same  reason,  with  regard  to  ctra- 
verting  one  species  of  ediflce  into  another,  even  though  it  isimprovsd  in  its 
value  (k).  To  open  the  land  to  search  for  mioea  of  metal,  coal,  ^.  is 
waste ;  for  that  ia  a  detriment  to  the  inheritance  (v)  (32) :  but  if  the  pita  or 

tfi  Co.  LItt.  U.  {I]  I  Inal.9t. 


<»)  It  i*  in  Mdw  III  pravani  ureiii«liabl«  naninet    wlbnriiini    him   U  eati  uk»  Ite 

buitrf  to  the   iDhariUnc*   ihit   tha   ooiitI   olf  couit  u>  elotbe  hii  poucuina  with  ifa  lap) 

Cbuiccrjwill  innl  injunoii»ni  ipiiutwulB,  tilte,  ciinnnt  lUiUiD  »  moiioii  io  icmnilnl  el 

ami  atlaiv  aSdnnt*  to  b«  raad  in  wpponnf  wuUii  praTidnl  tha  dafendaora  aiwwv  ad 

•aohiiyunctioiu:  Iha  dL-feodaat  miiht  poaai-  niu  idcIi  tuiatnal.     (Agnsaji  t,  Ji«H,  ia  Va*. 

blr  bt  ahle  lo  paj  for  the  miiohieT  done,  if  U  ISS). 

eaold   ahinMlalt  h*  piorcd  thai  hia  ant  wai  Ja  faneral  eaMi,  Tor  tba  paqiHa  of  di«aolT> 

IMtiaua ;  bul,  ir  aaj  thing  ia  about  to  be  at>-  tag  an  injunction  (ranted  a*  ji*ru,  Ikw  eata* 

Stneted  which   cannot  ba  rcalored  ui  •pacii,  bliihed  pi«ctlo«  iatofira  endit  lolha  anawai 

■a  oaa  an(bi  to  ha  liable  to  h*T«  that  taken  when  it  eontei  in,  ir  it  desiea  all  th*  ciisaia- 

%inj  which  Danaoi   ba  Mplaeed,  maralr  ha-  atiincei  upon  which  the  equity  ot  tho  plain- 

•Boae  he  may  poniUj  reewier  (what  oihrra  tilT'a  ipplieitian  raati,  and  not  to  allow  aS- 

MMtrdeem)  Bnei|ui*aJent  in  monry.     (Brrkt-  dariu  lo  h*  nad  in  eoninulictioB  to  aueh  aii- 

I9  (.  Brymtr,  »  Vet.  350).      Sal,   althoUKh  twar :   {CUfitm  y.  WUu^  S  Ve*.  3e) :    bat. 

Lord  Nottinfhani,  (in   Tinuta  v.    WaOat,  3  an  Moeplioa   to  thia  rule  ia  iriaile  in  coh*  oI 

Swaael.  679),  intimai«l  that  •  pnhabiliiy  o(  alltfad  iFT#in*d>able  wHie ;  iPaiM  t.  CAap- 

rifht  miifhl  aiithoriio  an  nppliealinn  for  an  ia-  ixais  Arnbl.   99) ;  and  in  eaiea  nnalonoua  to 

Jnnglio*  arainel  *aMe,  Uiii  WW  oalj  an  aMMr  wan*  ;    (/>«uo>:t  t.   Powib.    If    Vea.    SI 

JbMm:  it  IB  a  (anand  Pil*  that,  in  order  to  OH^  T.  Cab,  3   P.  Wma,  2M);  lei.  e'en  in 

Boataia  a  motion   in   reatraiM  tif  ttula,  tha  aueh  laiwa,  the  plaintilT'ii  affiiinTit*  muat  not 

faity  Making  the  application  nuat  act  forth  p>  to  ihe  quoiion  of  litU,  bul  lie  confined  lo 

and  Ytiify  an   ciprM*   and  poeitif*  title  in  tha  gueaiinn  of  fact  a*  to  iku<<  don*  or  ihnal- 

hintieir,  (or  in  tboae  wbooe  intereet*  he  haa  (o  ened.     [MarjJmt  \.  Jemi,  la  Vn.  3Sl.     ffur- 

aapuon;  aee  ante,  nau(IB)  );  an  hrpothriical  way*.  Am,  19  Vca.  1S3.     CtwcJtt  oj  Siriut- 

or  diopuied  li'lo  will  not  do.     [Dmi  t    Lt.  mm  t.  Ahhi,  i  Coi.  Se4>     And  h  to  mal- 

a  Vu.  TS7.     WluUt'gM  '.  BtBtkligg.  1  Bmwn,  ten  which  the  plaintilT  wia  aciiiKinted  wiUi 

ST).     A  plainiitr  who.  afler  failing  in   eject-  when  hr  fileri  ku.  hilL  be  oiiihi  at  thai  time  to 

w  that  tho  defendniii  cUIn*  br  idteise  title,  pTe  the  defenduil  an  opponuniTi  ef  aiplain- 

jl  lull  been  aaid,  itaiei  himaolT  out  of  court,  ing  or  denying  tham  by  hie  auwaij  (/  imna 


(iMInMrf*T.H»p<«.«V«.91).     "HiiB  di'riHn  f .  Wfffym.  I   Price,  306] 

nay  pfirhapa  (dmit  occniional  qualifiiiD-inD )  acta  rif  waaia  done  a  '  ~ 

(lea  Nuntn  >.  Aw,  13  Vei.  IM.     JCm-lrr  t.  of  the  liill  would  ba  e 

'•■a,  IT  Vie.  110.     HadgianY.  than,  i  aim.  aidanitinn  :    {Smgllu   <.    SmtfiS, 


.        .       .in.     aillenitinn ;    {Smi/iht 
9U):  hut,  clrarly,  when  the  liila  ie    233) :  and  where  allegatiiing  in  an  injutio 

ind  it  ahnnlri  Mpm.  ihat  affidalil 


Mrrir.  lit.  in  iiipport  nf  thaw 

1   CatlyfT,  S  V«.  90).     It  n  nnl.  how-  though    they   wen    not    filed    till   after  tha 

1  be  undertrood,  that  *  plaintllF.  *>bo,  anawer  wat   put   in.      (Margan   w.  Oosrfi,  J 

ill  ha*  no  l«J  title,  hat  eoaolaried  a  Mcrir.  U.    /rfnn  r.  ItmUk,  1  Jte.  &  Wnlk 

>L.  I.  84 
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■Bun  wore  open  befont  it  w  «o  wmU  for  ihe  tan wt  to  owituma  ^BWI 
llwin  fur  hU  owo  lub  (u) ;  Jbr  it  is  now  become  ^a  mvre  annual  profit  m 
Ih*  ImjL  TheiA  three  we  the  genenl  headi  of  vraMo,  eu.  in  ^ou^fl^,  ia 
tf^bar.  andin  land.  Tboiigh,  as  wa*  before  »Mi  whsteier  else  lenda  10 
dte  destrucUoYi^ar'depreciaUng  die  ralue  of  t^  inheritaaca,  ia  coiuidered 
by  thn  law  as  waste. 

Let  ua  next  aee,  who  an  Uable  to  ba  pmialwd  for  committipg  wf^ata. 
And  by  tlie  feodal  law,  fauda  being  ori^dly  graoiad  for  life  only,  we  find 
that  the  rule  waa  gmaral  for  all  rasaala  or  fevdaloriaa  i  "  m  tMsaUus/tudum 
dtttipaotrit,  out  ituigjii  dttrimtuto  ^ttrius  fatarit,  priovbilitr  {*)."  Bbl  in 
oar  anciMU  cMinMoa  law  the  rule  was  by  no  raeaaa  so  Urge ;  for  not  only  hn 
that  was  seised  of  an  eatate  of  inhentance  might  do  as  he  pleased  with  it| 
but  also  waste  was  not  punisliable  in  any  tenant,  save  only  in  three  par- 

Booa ;  guardian  in  chivalry,  tenant  in  dower,  and  tenant  by  the 
.[*263]    'curtcay  (y) ;  and  rtot  ia  tenant  for  life  or  years  («).     And  the 

raastHi  of  iIm  diveraity  waa,  tbat  the  eatate  of^the  ihree  formei 
waa  croated  by  the  act  of  the  law  itself,  whiph  ihererore  give  a  remedy 
aigainst  them ;  but  tenant  for*  life,  or  for  years,  came  in  by  we  demise  and 
lease  of  the  owner  of  the  fee,  and  therefore  he  might  have  providbd  a£aiost 
the  committing  of  waste  by  hia  lessee ;  and  if  he  did  not.  it  was  his  own 
default.  But,  in  favour  of  the  owners  of  the  inheritance,  the  stitutes  of 
Mu4bridge  S3  Hen.  III.  c.  23.  and  of  Gloucester  6  Edw.  I.  c.  i.  provided 
that  Ihe  writ  of  waste'Shall  not  only  lie  against  tenants  by  ^e  law  of 
England  (or  curtesy],  and  iboae  in  dower,  but  againat  any  farmer  or  oihei 
that  holda  in  any  loannar.  for  Ufa  or  year*.    So  that,  for  above  five  hundred 

(p)  Hob.  Mt. 

iy)  h  HTM  hawOTar  «  jnatit  whMliw  wt«  WM 

ranUhaU*  m  Uw  cannon  U«  In  unui  by  Um 

too.      Bmral  t.   TaAdl.  Jimb'*  Bn.  lU.  aieal  dtMrninMioD,  ouAl  nibrr  U  be  i«n*d 

Ttftan  r.  HnolM,  I  H*ri*.  4»B).  UMpuwi  thu  wnM*.     IMiuMl  n.  Un,  | 

Ncutwr  i%t/i»  DppnhaMMn  of  an  inlentMn  Vm.  147.      Ahum  t.  Oirdiur,  T  V'fm.  Mt, 

W  oMimii  wuu  1  Bor  inlbriuIiBD  |itca  of  Tmrt  t.  Tanrt.  IS  V«.  130.     S^  Cxht  <t. 

.  rack  inMiilkm  by  ■  third  peraoo.  wbo  mw*lT  Bmlat,  IT  Vv.  I3&      Ttmrnt  >.  OaUn,  i» 

Main  hu  balMf,  but  not  iha  pouiHla  of  hii  Vo«.  186). 

balieT,  will  uiatain  an  applieuion  Tor  an  in-  Any  cnlluiion,  bf  wUch  the  )tpi\  renwdtM 

jiuOim.     Tha  aSdaviu  ihould  go  (iiol  no-  aninalnaatanuiT  baeTadad.willgiiclDCsiuH 

aiiaanly,  indesd,   is    roaitiTs    aeia,   bul,  at  o(  equity  a  Junadiction  over  auoh  caaca.sft«B 

leaat,)  to  aiplicit  Ihrrata.     A  court  of  aquity  beyond,  and  even  contrary  to.  the  tulea^law: 

Mrar  gtanti  an  injunction  on  ihc  notinn-ibat  (Oartki.  CbUbu.  3  Alk.  765);   thua,  iroataaa 

U  will  do  in  harm  to  th*  dafondaDt,  if  ha  doea  to  jfrenam  contingent  rBDaindera  will  hg  pao- 

not  inland  u  ooamit  tha  act  in  quaaiiou ;  an  hibitod  ftom  joining  with  the  tenaui  for  lift 

laaaona  an  ihcwn  tn  oall  for  it.     (tfuiOuji  r.  poaa  c^  bringing  forward  a  Mmundar.  anj 

JfCntin,  IlVea.M.     C^la  >.  C^  Jaoob'a  ihareby  eaabling  him  to  gain  a  pnpcny  ia 

E*p.  T3).  timber,  ao  aa  la  defeat  oomingent  ratnaiailet- 

It  waa  foriHilj   held,  that  an  injuuatioii  nan ;  and  whcrcxr  tbare  ia  an  eiacutoiy  da- 

ODght  not  to  go  agalnat  ■  penon  wui  waa  ■  t>**  o'er,  afie i  an  aetata  Tor  life  aubjeet  to  i^ 

nara  atiangar,  and  oho  eonaequenily  might,  prachnwni  of  waala.  equity  sill  not  prnait 

b;  aammaTy  legal  proceaa,  be  tamed  out  of  limber  to  lie  euL     (SlaiuftiU  >.  Hwitrtkam, 

poaaaaaion  of  premiaea  whish  he  waa  injur-  10  Vet.  ITS.      Oanin  >■  Jjx^  Cumf^im,  t 

mg.     Sueh  ■  peraon,  it  waa  aaid,  waa  a  ITM-  Te*.  jun.  Tl).      8a,  though  tha  property  ol 

pnaeri  but,  there  not  being  any  pritilyof  ea-  timber  ieierad  during  the  eatate  of^an/ic^  ts- 

tate.  waate,  atrietly  apeaking,  eould  not  ba  al-  naat  for  lila  vaala  in  tha  tirat  owner  of  tha  >■• 

Irged  againai  him.     {Mcnimir  j.  CatbtU,  t  bcritaiuie ;  lat,  whara  a  party  baling  tha  ra- 

CoB.  aOS).     But  ibia  teohnieal  rule  la  oyer-  rrnian  in  Fee,  ia,  by  aeulraMnI,  made  Usut 

tsmedj   it  i(  now  eitabliahad   1^  numerooa  br  lih,  ifbe,  in  fraud  of  that  aelllem^t,  cou 

paaaedanti,  that,  oheieTar  a  defradanl  in  talc-  timher,  equity  will  take  nan  that  the  pnpeit* 

tag  the  aubatanee  of  a  plaintltT  ■  inberiunoa,  (hall  be  rtaiorad  to.  and  oajrried  ihroaghoai  ■! 

■c  ODmniiltini   or   IhteaieniDg    iiramadiaUe  the  uae*  of,  the  aettlsmpat.  (Pamtiltt.  Dutiim 

grant  aoinjaactiM);  ^  Btlum.  3  Vn.  377.     Williamt  r.  Daka  ^ 


nrtnr.    Ragiat.  n.    tm  AiU.  NI.>h«i,BB.    ■ 


la  are  aoob  aa.  in  oonMt  teob-     BalMh  1  Cra,  73). 

(M)  Sea  Boy.  n.  (N)  alibe  n>d  of  the  Vol  B.  IL 
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MHsKuTe  Of  liable  '"^  iffipmrihgj  '"■•jgafiq,  ™ti  Tolunuiy  tml  per* 
IBUMW ;  gnlaaa  theiTlBBaes-lia  mftda,  u  sometimes  they  are,  wjtboiil  im 
paacEinent  of  wSBe",  o^^  imMfiftwu  t>4i(i.i'  tlut  Is,  with  a  proTUion  or 
proiecuon  tiuit  no  man  shall  tmpttert,  oi  sue  him  for  wute,  committwl 
But  tenaot  in  tail  alter  possibility  of  iaaao  extinct  is  not  impeaefaabl'  for 
waste  i  because  his  estate  was  at  its  creation  an  eMaU  of  inheritance,  and 
so  not  witliin  the  aututes  (a).  Neither  does  an  aotion  of  waste  lie /or  tkm 
iebtor  against  tenant  by  statute,  reoD^iaanee,  or  ^*gil  ;  becstwe  agains. 
them  the  debtor  may  sat  off  the  damages  in  acoouDt{A);  hot  it  sesiBs 
reasonable  that  It  ahoold  lie /or  tlu  notrtiontr,  expsclant  on  the  deteniiK 
itaiion  of  the  debtor's  own  estate,  or  of  these  sstates  derived  from  the 
debtor  (c). 

The  ponishment  for  waste  ceiamittod  was,  by  eonunon  law  and  the 
statute  of  Marlbridge,  only  single  damages  (J) ;  except  in  the  case  of  • 
^ardian,  who  also  forlMled  his  wardship  (e)  b^  the  provisions  of  the  great 
charter  (/J;  but  th«  statute  of   Gloucester  directs,  that  the   other   fow 
•pectes  of  tenants  shall  lose  and  forfeit  ihs  place  wbsrein  the  waste  is  coin- 
nitled,  and  also  treble  damwes  to   him  that  bath  the  inheritance  123). 
The  expression  of  the  statute  n,  "  ho  shall  forfeit  the  tAtn;  which  he  hath    . 
wasted  ;"  sad  it  hath  been  delemiiaed  that  under  thess  words  the  place  is     / 
■Iso  induded  (f ).     And  if  waste  be  done  ip(n-m%  ot  iteiB..aiuLt]ien>i_Bll     V 
over  a  wood,  the  whole  wood  shall  be  recovered  ;  or  if  in  sevsjral 
rooms  of  a  "house,  the  whole  house  shall  be  forfsilsd  {h) ;  because    {*284] 
it  is  impracticable  for  the  reversioner  to  enjoy  only  the  identical 
places  wasted,  when  lying  inlarspersed  with  the  other.     But  if  waste  be 
done  only  in  one  end  iX  a  wood  (or  perhaps  in  one  room  of  a  bouse,  if  that 
can  be  conveniently  sepsrated  ffom  the  rest],  that  pan  only  is  the  loemt 
vastatut,  or  thing  wasted,  and  that  only  shall  be  forfeited  to  the  ravei- 
vioner  (>). 

,  Vl[.  A  saventh  species  of  forfeiture  is  that  of  cepyAo/iJ  estates,  hj  brtaek 
of  the  Juttomf  at  the  manor.  ~Cbpyhold  estates  are  not  only  liable  to  the 
same  forfeitures  as  those  which  are  held  in  socage,  for  treason,  felony, 
alienation,  and  waste :  whereupon  the  lord  may  seise  them  without  any 
presentment  by  the  homage  [k) ;  but  also  to  peculiar  forfeitures  annexed 
to  this  species  of  tenure|  which  are  incurred  by  the  breach  of  either  the 
fsaeral  customs  of  all  oopyhnlds,  or  the  peculiar  locBi  customs  of  certain 
panicnUr  manors.  And  we  may  observe  that,  as  these  lenemenis  were 
originally  holden  by  the  lowest  and  most  abject  rsssola,  the  marks  of  feodal 
dominion  continue  much  ihs  strongest  upon  this  mode  of  prt^rty.  Moat 
•f  the  ofTences,  which  occasioned  a  resumption  of  the  fief  by  the  feodal  law, 
and  were  denominated  y«iMU(M,jM^  qua*  viuatliu  aaiUttr«t/aiiLan{l),  stiU 
continue  to  be  causes  of  forfeiture  in  many  of  oia  modem  copyhirids.     As 


I)  Co.  un.  tT.   1  a> 


(/1 1  HwL  UL  0. 1. 


(ll  t  Inrt.  M. 

(X)  cs.  Ltn.  M. 

(t)  IVgnlr.K.    Cn. 
(It  F-^l.l,l.lS,tll 


(23)  Sk*  3  R.  e.  331.  4  10.     It  WM  dMMed  Ihe  Ichm  of  wild  lindi  n«Lj  frll  timbr  n  u 

«  1.3  Jofeu.  R.  SMh  Ihsl  tin  wiim  of  wuu  to  Al  ihe  land  foi  euliiviiiAn.  but  oot  w  u  Is 

did  not  Ji*  br  tba  hair  «(»in(t  iha  ttignn  uf  (Mnauignily  injur*  iha  inhmluMi,  ■■  lif  eul 

■ha  uiuDt  I7  eurtan  :  hb.  hoireTer,  bow  3  R.  tint  dgwn  oU  lU  WBOd. 
«.  334.  i  I.  In  T  JotuH.  226^  it  w  duided  Hut 

ll,g,™T:C00glc 


tSS  THE  RIGHTS 

b7  Ribtraction  of  snit  and  nemce  (m) ;  n  dominum  deseroirt  notuertl  {») ! 
^  diKlaiming  lo  hold  of  the  lord,  or^we&ring  himaelf  not  hia  cop^r- 
fioOer  (o) ;  sid4>tninum  ejitraeit,i.  e.  nigaoSiea  dmiuno  feudton  habere  (p)  t 
by  neglect  to  be  admitted  lenanl  within  a  year  and  a  day  (q) ;  sipn-  oa* 
riumUl'd^n  eesMomt  in  petenda  mcestitiiralr)  :~S^contiiniac^in  not  ap' 
patrine  in  court  afler  three  proclBmntionB  {s) ;  n  adommo  ler  ataiui  nm 
■  'compaTuerit  {() :   or  by  refusing,  when  BWOrn  of  the  homage,  to 

[*283]  pr«aent  the  tnith  according  to  faia  oath(u] :  '  si  oartt  venlalemMO- 
verint,  tt  dieant  it  neseire,  otm  tciant  («).-  In  these  and  a  varie^ 
of  other  caaee,  which  it  ia  imposaible  htre  to  enumerate,  the  forfeiture  does 
not  accrue  to  the  lord  tiR  after  the  offencea  aro  preaented  by  the  faoma^, 
or  jury  uf  the  lord's  conrt  banm  (tt) :  ptr  laudammlttrnpariufit  guorvm{y)i 
or,  as  it  is  more  fully  expressed  in  another  place  («),  nemo  mile*  adimatar 
de  possestione  svi  benefieii,  niti  eonoieta  culpa,  quae  til  laudaada  (a)  perjw 
iieium  pariam  suomm. 

VIIl.  The  ei^iib  aad-lut  method  whereb^r  lands  and  tenements  m^ 
become  forfeited,  is  that  of  baakrapiey,  or  ihe  act  of  be<-oinu)g^!^ii\iii(t: 
which  unfortunate  person  may,  frorn  tKe~ieverar3eBcnplions  given  of  him 
m  oiir  statute  law,  be  thus  delfned  \  ,b  iradst.3fhp  sec^e^s  himself,  or  Affvt 
certain  other  acia,  t(!n^iitg_l<]  de  fraud  ^qxttdlSPSv 

AVho  shall  be  such  a  trader,  or  what  &cta  are  sufficient  to  denomisattt 
jnim  a  bankrupt,  with  the  several  connected  consequences  resulting  from 
Lhat  unhappy  situation,  will  be  better  considered  in  a  subsequent  chap- 
ter (34) ;  when  we  sliaJt  endeavoiiT  more  fully  to  explain  its  nature,  as  il 
most  immediately  relates  to  personal  goods  and  duMielB.  I  shall  only  hero 
(Aserve  the  majiner  in  which  the  property  of  lends  and  tenements  la  tran^ 
ferred,  upon  the  supposition  that  tbe  owner  of  theni  is  clearly  and  indispo- 
tably  a  bankrupt,  and  that  a  commission  of  bankrupt  is  Kwarded  and  iBsoed 
against  him. 

H^Btatute  13  Eliz,.c.  7.  the  commissioners  for  thai  pinpaftBL_^!^j{a 
man  is  declared  a  bankrupt, ; hall  have  full  power  to  dispose  of  all  his  Ibmb 
and  lenemenia,  whicli  lie  had  in  his. own  right  at  tbe  lime  when  heK- 
came  a  bankrupt,  or  which  shall  descend  or  come  to  him  at  any  H me  J- 
teiwards,  befoie  his  debts  are  satisfied  oc  agreed  for  ;  aniT'all  IumIs  aad 
tenements' which  -were  purchased  by  him  jointly  with  his  wife  or 
[*266]  children  to  his  own  use  (or  such  interest  therein  as  'he  may  law- 
fully part  with),  or  purcliaaed  with  »ny  other  person  upon  secM 
tmst  for  his  own  use  ;  and  to  cause  them  to  be  appraised  to  their  full  value, 
o  sell  the  same  by  deed  indented  and  inrelled,  or  divide  them  propoi^ 


ikmably  amcHig  the  creditors.  This  statute  expressly  included  not  only 
free,  but  customary  and  copyhold,  lands  ;  but  did  not  extend  to  eBtaiss-laii, 
farther  than  for  the  bankrupt's  life ;  nor  to  equities  of  redemption  on  a 


mortgsged  estate,  wherein  tno  bankrupt  has  no  legal  interest,  but  only  •» 
equitable  reversion.  Whereupon  the  statute  2t.Jac.  I.  c  19.  enscti,  thai 
the  commissioners  shsll  be  empowered  to  sell  or  convey,  by  deed  indented 

(■tl  I  l.«n.  )tft    Vnr,  III.  <■)  Ce.  Csprk.  %  ff. 

<■)  F^-i-L  l,l-n.  {a>  Fmi.l.t,l.tt. 

(*)  Cu.  CopTh.  t  K.  (rt  0».  Coprli.  t  M. 

(r)  ni>AJ^i.i.M,4i.M,t*.                       (V)  rw.  t:i(.  II. 
(J)  piowd.r-  — 

(r)  Fitd.  I : 
W  »  Rap.  m 

ft)  rMTi.) 

{Ml  SMchipUiSI. 
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and  innilled,  mj  lands  or' t«iMmenta  of  the  bankrupt,  wherein  he  shall  09 
ssised  of  an  estate-tail  in  passession,  remainder,  or  reversion,  unless  the  re- 
mainder  or  reversion  thereof  shall  be  in  the  crown  ;  and  that  such  bb1« 
shall  be  gnod  against  all  anch  issues  in  tail,  remainder-roen,  and  revei 
■loners,  whom  the  bankrupt  himself  might  have  barred  by  a  common  rs' 
eoveiy,  or  other  means ;  and  that  all  equities  of  redemption  upon  mortgac 
ed  estates,  shall  be  at  the  disposal  of  the  commissioners ;  for  they  shsll 
.  liave  power  to  redeem  the  same  as  the  bankrupt  himself  might  have  done, 
&nd  sHer  redemption  tb  sell  tbem.  And  also  by  this  and  a  former  act  (by 
sll  fraudulent  conveyances  to  defest  the  intent  of  these  statutes  are  de- 
clared void  ;  but  that  no  purchasor  bona  fide,  for  a  good  or  valuable  consi- 
deraiton,  shall  be  affected,  by  the  bankrupt  laws,  unless  the  commission  be 
sued  forth  vithin  five  years  after  the  act  of  bankruptcy  committed.^ 

By  virtue  of  these  statutes  a  bankrupt  may  lose  tail  bis  real  estates ; 
which  may  at  once  bs  transferred  by  his  commissioners  to  their  assignees 
without  bis  psrlicipatioti  or  consent  (25). 

W  I  Mc  L  c  IS. 

(33)  Thi  Muatu  nferrad  to  n  t)ia  Intt,  England  or  lialiad.  whenoT  llw  lunkrapt  it 

wilb  DiliDCTOut  olhen  relatini  Id  Imnk'nipt*,  Kiwd  o(  in)  isuw-tail  in  jmHaaion,  ie*«I- 

WOIB  repealwl  hy  the  net  of  8  &».  IV.  c.  IS,  noo.  or  remsiadfr.  Cwh«reo(  no  rtteraim  u 

■A  wliicli  itie  wbole  of  tiiabwikropt  eotta.MM  in  the  Crown),  and  sTcry  luch  died  ah>!<  ba  . 

MMnt  enlabliihgd,  ia  coniolidatn].     Bj  Iha  aoodafunit  ib«  banknipt  and  ihe  uautaTbia 

ISlh  Kctlon  of  the  iistute  juii  mentioned  it  aaij,  and  njainai  all  pcnoni  claimtn^  under 

isenactrd,  iliiicommiuioncnippointFd  vndar  bin  a(tsr  he  became  bankcopt,  and  sgamR  all 

llw  great  ual  aliall  han  futl  power  lo  take  the  peraoiw  wkon  the  haDkrupt  ^  fine,  eommoa 

Older  and  dirrciion  of  all  aoch  landa,   tane-  raooveij,  or  anj  olher  nieane,  migbt  cut  off « 

menla,  and' herediiamciita,  both  within  Ihia  debar  froiD  anj  nmainder,  revgnion,  or  other 

hold  aa  freehold.  ■■  a  bankiupl  bad  in  hia  ova-  ot  bereditaaMOM. 

right  before  he  Ixcame  bankrupt;  and  alio  all  The^fiSthuid  fieth  aectiona enact,  that  Iba 
■neb  inirreiit  in  any  each  landt,  lesementa,  eommmHUiera  aball  have  power  lo  make  aale 
aud  berediiamenu  aa  auoh  bankrupt  night  of  anjr  copyhold  or  evatomary-liold  Unds,  ur  0^ 
lawtullf  depart  wiihel,aDd  to  make  ule  there-  uiir  interot  lo  ubteli  a  bsnknipt  i>  eatitleil 
of,  or  olherwiu  order  Ibe  aamp,  for  the  ulie-  therein,  and  iKerebj  to  entitle  any  peraoaa  oa 
facttoQ  aTid  pejnuntof  biacteditora.  And.  by  their  bebalT  lo  aiiTTender  theaame  roT  the  paik 
lb*  64th  aectioii,  it  it  further  enaoiMl,  thai  the  poie  al  any  pHrchaaora  being  admllted  tber*- 
eaatminionerii  aball.  In  deed  indented  and  to ;  (ucb  purcbaaon.  before  ihey  enter  into  or 
enrolled,  convey  lo  the  aaiigneea.  for  Ibe  take  any  profit  of  lucb  landa,  compouiulinc 
bsMlit  of  the  crediiora,  all  laiida.  lenementa,  with  the  lorda  of  the  manon  ol  which  the 
and  biaieilitaiiienU,leiceptcop;roiBtuiointry-  aanie  are  bolden  for  luch  fine*  and  other  aer- 
liold},  in  any  pan  of  the  domininna  or  coloniee  vicea  aa  bare  theretofore  licrn  nsually  paid  fiw 
l>donging  to  hie  Uajesiy.  to  which  any  bank-  Iha  aane  \  aad  Ibereupon  tht  aaid  loin*  ^U 
nipt  i>  entitled,  and  all  inieieat  lo  which  any  grant  snlo  eurh  porchaMiia  the  aaid  copyhold 
aiicb  bankrupt  >a  eatitled  in  anyof  lucb  landa.  or  cUBlainary.hold  landa,  foraucb  ealale  or  in  . 
leneoienti,  and  hcrediumenu.  and  of  which  toreat  aa  ihall  bane  been  (old  to  them  aa  alwa- 
he  mighi  have  diapoied;  and  all  (ueh  landa,  aaid,  reaemng  the  ancient  reiiU,  euttoina,  and 
ji_..j^ i__L_„___  ■.__      Ti„  70(h  „ctior   "- 


«ia«e.  or  nhifb  ihall  deaoeud,  be  da'iaad.  ro-  eatalea  oonveyed  or  pledged  upon  eondllion, 
vert,  or  come  to  auch  bankrupt  before  he  that]  or  with  power  of  reuemplion,  b)  a  man  who 
faxre  oblnined  bii  cetliGcate;  and  every  auch  anerwarda  beeomea  bankrupt,  may  >ie  redeem- 
deed  ahalt  be  vulid  anainat  the  haokrupl  and  ad  by  hia  aaaignsea,  accofding  to  auch  cundi 
aiainat  all  peiKini  dlsiioing  under  him ;  pro-  tion,  aa  fully  aa  the  bankrupt  might  have  dona. 
Tided,  that,  where,  ar«ordinf  to  Ibe  lawa  of  The  71ataeclioD  enacta,  Ibat  ifany  real  eetal*. 
any  cj^ny  or  plantation  whera  auch  landa  or  of  any  hankiupl  lie  eitended  aller  Ij  ahai* 
tenemenia  may  be  aituated,  auch  deed  would  have  beenni«  bankrupt,  upon  a  falae  pretencw 
renuiia  niii>initian.  enmlateni.  or  lacardinf.  of  hia  beini  indebted  Ui  an  accoununt  of,  ot 
'      "■         ■       ilJT 


Iheiilleof  anypDTchaaor  for  valuablaoonaide-  debtor  or  aeeouniant  of  iha  Xi 
itlion  prior  to  auch  reiiatralion,  eniDlnani,  or  aach  eaiate  by  the  eommiaaion 
tvenrdine.  witlibut  notltv  that  the  cnmmisaion  Talid  againat  auch  eilent  am 
ming  under  iL     The  73rd  a. 


aale  of  any  landa,  that  if  any  bankrupt,  liaiag  at  the  time  ineol 
iia,  aitualB  either  in  vent,  shall  (except  upon  thr  marritf*  of  aav 
^8aaH■v.n.llTtaIllle•Bd(lftl>aVaLB  O. 
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CHAPTER  IIX. 

V.  OP  htle  by  alienatiow  (i). 

JThk  bkmI  nmnl  Uti  nnitenal  method  of  acquiring  a  title  to  red  eatilw 
it  that  dfidienuioA,  conveydnee,  or  purchaae  iaitii  liinTteS  aenae  V'uiiiei 
which  may  be  comprised  any  method  wberem  estates  «re  volyntanTyw- 
siefied  by  one  man,  and  accep'^^  anojhei  i  whetherthal  be  effected  by 
•ale,  gift,  marriage,  aettlemcnl,  devise,  or  other  tranamiaaion  of  proper^  t^ 
the  mutual  consent  of  the  parties. 

Thja  means  of  taking  eatatea  by  altenatitm.  Is  not  of  eqnal  antiquity  in 
the  Ia<r  of  England  with  that  of  takmg  them  by  descent.  For  we  may 
xemember  that,  by  the  Teodal  law  (a),  a  pure  and  genirine  feud  could  not 
be  transferred  from  one  feudatory  to  anoUier  without  the  consent  of  the 
hud ;  laat  thereby  a  foebU  ot  auapicious  leiHiBl-  migbt  have  been  aiibatt- 

•f  U*  *liiMicn>  ar  for  aon*  tiloabl*  coaiide-  of  ih*  ennnusim  i|aiDi(  bin,  and  all  naot- 
MliMi)lui*amnnT*<l,u«igii«d,(irlinirfHTBl  tnn<  and  atUKinMnu  agamn  the  landi  ail 
Uf  handitament*,  Ike  roamutnoKHt  (hall  tene>eMa  of  auA,  hanknipt,  eiecnied  xr 
hara  power  la  aall  and  diipoaa  of  iha  aana,  lerird  more  Ihan  two  calendar  montba  betsn 
and  (urb  lalt  alMin  be  valid  againnthe  bank.  .  the  ianiing  of  larheciiainiHion,  ahatl  be  iilid, 
niitand  all  panaaaetaimirigiitder him,    Th«     mtwilhatanding an;  prior  act  of  bankraptej' 


I  if  any  bankniul  iholl     trf  bin  ecmiBiiiiedi  prorided  lb* 
■nieim  ibid  anjr  afKeiDtnt  for  the  pur-    Araliag  w'-^   —  -l   .     ....... 

of  any  aitaie  or  inieirat  la  hnd,  the    time  ofra 


ty  (oibmI  ihe   aaaigneea   lo   elect  traoaaei»R,  BtMce  of  my  priei  act  of  baat- 

hey  wilt  abide  by  and  neente  aueh  nipiey  by  the  ntd  baoknipl  committed.    Tha 

■ireeneBt,  or  detiTer  op  tiM  Mme,  and  the  BM  MOiionenaeta,  that  the  inuing  ofa  not- 

poaaaaaion  oTttia  prciaiaaa.     The  TTth  aeclloa  aalaaiaa  rtaH  be  dMBted  BMiee  of  ■  prior  id 

•aaeu.  that  all  powan  rtaled  in  a  bankropt  ol  buAnii^ef,  (if  aa  act  of  bankruptcy  bad 

wliiBh  he  might  legally  execute  for  hia  owd  been  actually  eommiiied  before  the  iaaaiagcf 

heiwlh  (aicepi  the  HcM  <rf  nOMination  la  any  Ae  mHamiaiionl.  if  iha  adjudication  baa  bm 

eanant  eeeln>iuticilBeaeAee.}a>aylweieeut-  aotiGed  in  Ihe  Lendoa  Oaiette,  and  the  pe^ 

*i  lijr  Ihe  aanigneee.     Tin  TBih  iectinn  anaota,  ■ana  afeeled  by  aueh  notice  »*t  reaaoaaHr 

)h«B  the  lord  ChaBCalkir  aiat  onler  baakiupta  be  pnwinied  to  han  eeee  it.     Bui,  the  BCIk 


d' liiuikmptey 
cennittrd.  ahall  be  itnpeaek 


if  ibey  ahall  not  eieouM  au^  conreyaDcai  bankni|«  (eadjEda  and  far  valuable  oonaidi 

ttMiin  Iha  lima  direeled,  they,  and  all  peraoni  tioe,  though  the  pgrduaer  had  wMtoe  at 

•lainring  andcr  iheat,  ahall  ^  alapfed  fbn  timearaachpiiKhaae  of  an  actd'hankraf 

•l^eMing  la  tlia  nitdily  af  tha  canTayaneaa ;  by  iuehbaakreplcemr-"-''  -'-"  '^- 

and  all  aatata,  rMit,  and  lille,  which  the  bank-  ed  hf  naaon  ibaieof, 

fapu  had  In  «nm  tenaaiinlB,  ahall  be  la  eT  ahall  hare  been  aved  o 


lally  b*fredbytot!haidar,aalflbeewtrey>  ibr  moaiha  alter  (Deb  an  of  bankruptcy.  And 

I  hid  been  eieeatad  by  Ihe  bankiupU.  the  STlb  aectioB  enaaa,  that  no  title  lo  any 
BoU  aitdera  aommiaatan  or  otdn 
,     , ,             be   impeached    by  iba 

teiaedof,  or  entitled  to,  any  real  aatate,  or  any  hankrapl,  or  any  penoe  claiming  under  bin. 

iKereat  aecured  npon  or  ariaing  nut  of  the  in  reipecl  of  aaf  (Meet  in  the  niing  out  the 

aawe.  tlw   Lord  Chaneenor  Bay   ardar   Ih*  OooiiBiwion,  or  la  any  of  llie  pmeeedinn  on 

aaaignen,  and  dl  peraotia  vboae  aol  or  son*  tier  Ibeaame.  nnleaaihe  hankrapl  >ba!(  hate 

■ant  thrieto  ia  neceauiy,  M  oonrey,  aaiita,  aommenced  proeeedingt  lo  lup  •nede  the  Hid 

m  tranarar  the  aaid  mMIo  to  anch  peiaaaa  aa  sommlaaion,  and  duly  proaeeuud   the  aiine, 

the  Lon)  CbaDcellor  ihall  Ihink  In,  opnn  the  within  twelre  calendar  oontlu  ftnra  Ihe  iiaa- 

aama  traaia  aa  the  laid  eatate  «aa  anfajeel  to  laalhereuf. 

hefbrelhe  hankrapKy.or  mrhof  ihamaiahalt  TbcH  are  rbe  ttatBtOTy  proriaiona  at  pia 

ba  Ihen  iubaiatlngandcapnhlc  of  Inking  elTeei.  aeni  nfTeeiin;  ihe  teal  estate*  of  baDkTipn.T 

^le  Slut  aeetioh  cnacta.  that  all  conreyancea  (I)  6ee  in  genaraft  Com-  DIl  .^livn^tioa 

by,  and  all  eontiaot*  by  and  with,  any  bank-  Cni.  Dig.  itiaex,  AKenatioaa ;  Tin.  U     [h> 

tupa,  bud  JUe  isada  and  entered  iMo  nore  alienl. 

TAeRe*  k  (ST) M Hm M^ & K 
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Wtai  uA  ioMwed  npoB  hin  to  potAvm  Hit  ttodil  services,  insleftd  of  on* 
tm  whoM  abiliiiM  and  fidelity  be  couM  depend.  Neither  could  the  feudio 
Miy  ibea  Hiibjecl  the  land  to  bis  debia  ;  for  ir  he  might,  the  feodsl  restnint 
of  ali^ntiufi  woald  have  been  easily  frustrated  »nd  evaded  [b).  And,  u 
ht  could  not  alien*  it  in  his  lifeume,  eo  neither  could  he  by  will  defeat  tho 
aHOceHwn,  by  devising  hia  feud  to  another  family ;  nor  even  slter  th« 
•oane  of  >t,  by  impoeinf  peiticulat  limiimioni,  or  prescribing  an  unumial 
fftlh  of  descenL  Not,  in  abort,  oostd  he  aliene  the  estate,  even  with  tho 
tonoent  of  the  lord,  Imlesa  he  had  also  obtaioed  the  ccmsent  of  bis  owi 
■oxl  apparent,  or  premmptive  bnir  (e).  And  therefore  it  was  very 
■Mwl  in  ancient  feoflDienis  to  express  that  'the  alienation  was  [*38fl^ 
mads  by  consfmi  of  the  heirs  of  the  feoffor :  or  sometimes  for  the 
heir  apparent  tumsell  to  joimwilh  the  feoffor  in  the  grant  (if).  And,  on 
tho  other  hand,  as  the  feodal  nbtigution  was  iooked  upon  to  be  reciprocal, 
the  lord  could  uot  aliene  or  transfer  bis  signiory  without  the  consent  of  his 
tbsmI:  loi  it  was  ssisomed  unreasonable  to  subject  a  feutlaiory  to  a  new 
auperiot,  with  wb«n  be  might  have  a  deadly  enmily,  without  bis  own 
SpprobaiisQ ;  or  oven  to  itvnsfer  his  fealty,  without  bis  being  thoroughly 
apprised  of  it,  that  bo  might  know  wjlh  certainty  to  whom  bis  renders 
Mtd  sorvices  were  doe,  and  be  ablo  to  diHttnguiab  a  lawful  distress  for  rant, 
fhNQ  a  bostib  aeisiBf  of  his  cattle  by  the  lord  of  a  neighbouring  clan  (e). 
This  coDSont  of  the  vaaaal  was  eipressed  by  wlut  was  called  attorning  (JT) 
or  profeoaiog  to  boG«iw  the  tenant  of  the  new  lord  :  which  doctrine  olM- 
lomment  waa  afUrwarda  extended  to  all  lessees  for  life  or  years.  For  1 
one  bought  an  estate  with  any  lease  for  hfe  or  years  stsnAng  out  thereon 
and  the  leasee  or  tenant  refused  to  attorn  to  the  purchasor,  and  to  becoms 
his  tenant,  the  grant  or  contract  was  in  moat  cases  void,  or  at  least  incotn- 
pleie  [g)i  which  was  alao  an  addilionat  clog  upon^slienations. 

But  by  degrees  this  feodaJ  severity  ia  worn  olT;  and  experience  halh 
shewn,  thsi  property  best  answers  the  purpoeea  of  civil  life,  especiHlly  in 
cwnmeioial  countries,  when  its  transfer  and  circulation  ore  totally  free  an'd 
unrestrained.  The  road  was  cleared  in  the  first  place  by  s  law  of  king 
Heiuy  the  First,  which  allowed  a  man  to  sell  and  dispose  of  lands,  which 
he  himself  had  purchased ;  for  over  these  he  was  thought  to  have  a  lasre 
extenaivfl  power  than  over  what  bad  bemi  transmitted  to  him  in  a 
ooursBof  deseentfr9mhieancestors(A):  *a  doctrine  which  is  coun-  [*26Q] 
lenaneed  by  the  feodal  consiiiutione  themselves  (t) :  but  he  was 
sot  allowed  to  sell  the  whole  of  his  own  acquirements,  so  as  totally  to  die- 
iaberii  his  children,  sny  more  than  he  waa  at  liberty  to  aliene  his  patNnst 
ostaie  (i).  Afterwards  a  man  aeems  to  have  bees  at  Hberty  to  part  widi 
all  hia  own  acquisitions,  if  he  had  previously  purchased  to  him  and  hia  a»> 
ngfu  by  name ;  bnl,  if  his  assigns  were  not  apecified  ia  the  purchase  deed, 
he  was  not  empowered  to  aliene  {1} :  and  also  be  might  part  with  one* 
{bwih  of  the  inheritance  of  his  ancestors  without  the  consent  of  his  heir  (n). 

1*1   nstf.  I  Ll.r.,  (t)  SntioHl  nt  UHMhMci  ihi  M  «l  ■«■ 

W:  Hudoi.  nrwl.  JiVl.N*)tiS.lil.4n.  H*  sMlM  «fn  •vwmIm,  h£«.    LL.Hmi7. 


bl,>4ni7uMucl>ru.    P>lii«Dti« 
imtTirU.  tmU  Dafnmf,  I.  »A,  Wt. 
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By  the  gTut  cltutBT  of  H«Bry  III.  (n),  no  aubiiifsa^twM  waa  f 
of  pan  of  the  tand,unleaB  sufficient  was  left  to  answer  tb«semcea  dm  I0 
the  superior  lord,  which  sufliciency  was  probably  interpreted  10  be  on* 
half  or  moiety  of  the  land  (o).  But  these  leslrictioaB  were  in  geHeral  r»- 
iQored,  by  the  statute  of  ^is  tmptores  (p),  whereby  all  persons,  except  the 
king's  tenants  in  capile,  were  left  at  liberty  ID  aliane  all  or  any  part  ol'  thtor 
lands  at  their  own  discretion  (q).  And  even  these  teouita  m  eepU«  wen 
hy  the  statute  1  Edw.  III.  c.  12,  permitted  to  alieno,  00  paying  a  fine  la 
the  king  (r).  By  tho  temporary  statutes  7  Hen.  Vil.  c.  3.  and  3  Heou  '' 
VIII.  c.  4.  all  pei8ons  attending  the  king  in  his  wurs  were  allowed  to  alim* 
their  lands  without  licence,  and  were  relieved  from  other  feodal  burdess. 
And,  lastly,  these  very  fines  for  alienations  wore,  in  all  cases  of  freehold  l^ 
nure,  entirely  abolished  by  the  statute  12  C^.  IE.  c.  24.  As  to  the  powM 
of  ekarging  lands  with  the  debts  of  the  owner,  this  wu  inttadnced  so  enty 
aa  stal.  Westm.  2.  whicli  {t)  subjected  a  nuNety  of  the  tenant's  lands  id 
executions,  for  debts  recovered  by  law :  as  the  taiaU  of  them  vraa  likewise 
subjected  to  be  pawned  in  a  statute  merchant  by  the  statute  da  mtreator^ 
,  bus,  maide  the  same  year,  and  in  a  statute  staple  by  sluule  37 
[*290]  Edw.  HI.  c,  9.  and  in  other  similar  reM^izanoes  by  statute  *23 
Hen.  VIH.  c.  6.  And  now,  the  whole  of  them  is  not  only  soIk 
ject  to' he  pawiud  for  (he  debts  of  the  owner,  but  likewise  to  be  disoliitelf 
sold  for  the  benefit  of  trade  and  commerce  by  the  several  statutes  of  bank- 
ruptcy. The  restraint  of  devising  lands  by  will,  except  in  some  places  bf 
particular  cuatom,  lasted  longer ;  that  not  being  totally  remored,  till  tha 
abolition  of  the  military  tenure  (2).  The  docliine  of  attommtnts  continued 
•till  later  than  aoy  of  the  rest,  and  became  extremely  troublesome,  ihougk 
many  methods  were  invented  lo  evade  them ;  till  at  last  they  were  made 
no  longer  necessary  to  complete  the  grant  or  conveyance,  by  statute  4  it 
9  Ann.  c.  16 ;  nor  shall,  by  statute  11  Geo.  11.  c.  19.  the  attornment  of 
aoy  tenant  sflect  the  possession  of  any  lands,  unless  made  with  consent  of 
the  landlord,  or  to  a  mortgagee  afler  the  mortgage  is  forfeited,  or  by  dine* 
tion  of  a  court  of  justice  (3),  (4). 

<■)  >n*n.III.e.n.  (f)  anpu.Tl«l. 

(al  Dftlnrmplfl  of  faihti.  Btt.  |rj  SJrul.O?' 

(ri  U  Edw.  1. 1.  I.  (0  l>  Ed.  I.  c.  IS. 

■  3)  Th^  genmil  power  of'di-viiLpg  «u  p».  it  i|  an  ■rowrf  or  otfaer  plmdiw  whiWnt. 

•B  tn  33  H<n.  VUl,  c.  1.     S«  poet  3T5.  Doug.  283.      Ho«  i.   GiUimore.      Sm   He 

(3)  An  utonnwui  at  A,t  eomraon  Uw  «■■  Sent.  Willinrai'i  nolo,  1  S.und.  334.  b.  a.  4. 

■II  uneoient  1!  th«  Knini  Id  the  grtiil  of  tha  Under  the  pruriu  iu  ihe  £nn  arl.  1117  wxic* 

•iplioTT  or  of  1  rem.  ot  of  the  doDEe  in  liil,  U  Ihe  IPnanI,  of  hii  oii|in.]  \mrMotA  boiw 

■inn,  or  rRmaiiider  in)id>  to  Bnoliier.    Co.  Idit.  UianAin  the  tenani*!  knowledceuf  the  title  tA 

309.  •.     And  Ihe  tuonimcnl  wu  nercHu;  to  mdu' ?w  frwl  u  poTchwer  hel'been  held  luS- 

the  peifrctionof  the  grant.    Hawever,  the  na.  cienl  notioe  to  entitle  hi*  tniateai  to  rauniaia 

oeiail7  of  ■Uorainenti  ww  in  tome  meanire  an  action  of  utuinpiit  for  uae  and  occupaiina 
•Toidail  It  the  aldlute  of  umi,  u  by  thai  ata- .  u  (rlnleag  of  tJia  reTeraion  agiijiat  the  Ic- 

lute  tha  poaaeaeion  wai  immefliitelyMicoted  nam,  who  had  impropei^TpKiil  □ttrfaiaieatu 

tn  the  n«6,  1  Tann  R.  384.  3SS.  and  tiy  Ihe  a  vendor  ifler  aueh  tnoHMie.     IG  Eme,  99l 

natute''ar  wills,  b;  uhtch  Jhs  legal  eatate  ia  Although  tha  liiil  mentioned  am  rendeia  an 

immediately  lesled  in  ibe  datiaoe.    Yet  at^  allommfnl  onncceaaarr.  Tet  it  is  alill  uarliil 

toinaeol  continued  after  Ihil  to  be  treosaaaTy  far  a  piirchasor  to  obtain  it,  becauae  after  an 

in  many  caaes :  but  both  ih«  neceaiity  and  atlotntnent  be  would  not  in  any  acdon  laaiDat 

El!i«aa)raf  aitornmenla  hnTe  been  slmoil  to-  the  tenant,  he  compelled  ta  utduc«  fiill  eri- 

Mllytdien  aHi>y>>Tlhe  statute  1  Acs  Anne,  o.  denee  of  hia  titia,  Peaka'i  La*  of  E>id.  SM^ 

16.  s. 9,  to.  and  11  Geo.  II.  e.  IS.  •.  11.    The  7.  ihough  lb*  tenant  w-xild  still  beat  librrtrH 

first  statute  having  made  Httimiment  oimecea-  she*  that  he  had  ailomeB  bjr  mialalw. 

aaiy ;  and  the  other  hariag  made  it  ampan-  Taunt.  90S. 
tiTat  it  ia  now  held  Dot  lobe  BeeaaaarT,  either        (I)  I  R.  S.  T3>.  4IM 
to  (Tu  it  in  ■  decLaralion  in  eoMDaat,  or  plead 


■a  t:  Co  Ogle 


OF  "nsiTfOs.  i» 

b  Brnmnkg  tlw  Minn  of  iHatKaam,  Ift  m  .fiist  .ioqliire,  htietfj,  nJb 
fgf  "'■'■"e.MMl  to  wfagi ,-  ,aad  tli«n,  mora  Urgoly,  Ava  &  msa  ttsy  alieuft, 
gEJbut9versJiqo3Ba'oTcoave;fsac«. 

i.  V/ho  amy  iImm,  nad  ta  .wbom :  oi,  in  adier  Wocda,  wb»  ia  captUa 
•f  jjOBv^^lDgirud^.whp  of  purchMing.     And  hemin  vra  muiit  oonstder  r^ 


m*mf^atuu»  tsmtJaoi.  ot^^le  btnh  of  conTojring  and  putcli*Hiif,  uo* 
w—  tne  lay.h"  ^•■*  'htm  ondst-  aay  psHicHJac^aabilUiot.     BdI,  if  a 


has  only  io  him  the  right  of  either  posaession  or  paopeit/,  he  caiuiol  oqb* 
vey  it  Ri  any  atbar,  leM  pntendad  iitla*  mi^  be  granlad  ift  grmt  men, 
wbarsby  juadca  might  ba  tK>ddfln  down,  and  tha  lr«ak  opptBMad  {t)  (6), 
(6).  Yat  rareMDiis  and  v«Mad  vanaMdera  may  ha  graMed ;  beowae  thit  . 
poaaesaioaof  the  pacdoiiianaaaiMiBdie  pmaaaiten  of  hioi  in  reranion  or 
Mnwindu ;  but  affUM^MMw*,  aad  Mar*  ptaubtiitite,  ihaqgh  Ihey  may  ba 
nlaased,  or  daviaed  by  will  {7),or  aMf-paaato  the  bcir  or  oxeDntor,  yat 
oaaaot  (u  hath  beaa  'nid)  b»  aasignod  to  a  aurangcr,  iuil«aa  ^upled  with 
aemt  preaeiii  intanat  (i). 

I^Btwwr  aftauntad  oif  th«aaii,  frloi^,  anJ  frotemimv,  «n  incapabU  of 
voiiTayngt  from  tha  lima  of  ih*  ofltinoQ  eoomiuod,  piDvidtd  Rtluii4^  (*>^' 


(S)  ate  1  R.S.  T»,  (  147,  a  le  K«W-  )  Wod^d.  3SS.  <na  Ami  tdjuitged  Io  b«  eqUBDy 
Y<Mk:  but  hen,  tlM  riftefol  omisr  of  lud<  uplieaUt  to  th«  •Mignawal  nl  ■  nnc  panaiul 
'    "     '  '  '      I,  (Id.  ^148.)     chulol  DDl  in  poBMHioa,  il  ii  not  au;  to  ds- 


Mdadicnelyraajnortfiuelbein.  (Id.  4 
Se«  ■■  Id  p^noiiR  cjipabTc  of  t&kinfl  ol 
ottAf  af  lud),  1  R.  S.  Tia.    Ttor  a 


hmdt  ill  Ihi)  nale  wrthnuElbe  ennwntof  Ai  IheiDfajtet.    Loi4  CDkenyt(Ca,  Litl.Elf,  «; 

la|ikbiun,uaaptduiib*y  m»«U,  irMi  Iks  •«Mali*S8at.*ndPDLMI.)tliatiiiia»afte 

■ypnbiiuua  of  Uie   Surxyor-GBneiml,  ImuU  muimi  of  the  evnuDon  law,  thai  no  riglit  of  k- 

biiBiiai7  war.     Alims  alio,  an  declaring  iheir  ihereof.  preiendej  ti^ee  aiigtil  ba  grsnlerf  u> 

JaMat»a  to  baonng  nitlBBBi,  aad  AliDg  their  sieri  bob,  wheMnr  riflkl  Bii|ht  be  trodden 

declaralion  in  ihe  office  of  itie  Secicury  of  dowi,andtlH  weak  oppreaied,  ivbicb'he  cnis- 

Sm«i.  maj  acquire  lands.     Id.  TIB,  T20.  moB  law  fortiiddpih." 

. — eieiit   rah   of  law  that  (7)  Il  ia  BSimratl  eaaiblkhiJ,  aa  a  imBnl 

_  ^                                  0  poaaeajioa  ahauld  not  lula,  Lhat  poaaibililiea  (oot  meaning  Uterebr 

tie  auiriAhle  to  a  atianEcr,  nn  the  iroiiiid  thiii  mat  lunK$  of  luccnawii,  Carlrim  >.  Lrighlmt, 

vicfa  aLrnatinn   tended  to  increate  mainu-  3  Mefir.  (Tl.     Jamit  t.  Jtee,  ST.lt.9d.  M.) 

auiee  and  titigitioii,  ,BDd  ainrded  BMai*  M  tm  dariiabl* :  far  ■  diapoeition  nf  equalaUa 

pomirul  mes  lopurchiie  right]  of  aciian,  and  inteteata  in  land,  Ibough  not  good  al  law,  na; 

oppreis  oihon.      Co.  Liti.  SH.  ZIJ6.  a.  0,  1,  h«  luiuinad  in  equiij.     [Prrry  r.  Fhtlipi,  t 

Sn.b.R.1.     0:ir  anceitM*  wen  H>  aiutioDa  Tfli.jmD.aM.     Smuwb  T.  Shnl,  7  Vm,  aoa. 

tvpreraBi  alicaatibn  of  cAoKf,  or  Hgbuinae-  ifan-  v.  tiaoUii^  S  Eden,  313).     Bw,  iha  n- 

tian.  thai  we  find  it  enacted  br  the  32  Hen.  neraliti  of  Iba  doctrine  Ihat  ntty  v-uitabla 

VIII.  e.  e.  (which  it  ia  aaij  wa.  in  ■fibniuce  inleiuit  ia  daviaable,  reiuirea  at  leaat  iina  ,m- 

of  tbe  cominan  law.  Plowd.  88.)  that  no  per-  ception  ^— the  deviiee  of  a  capyBiM  aiut  ba 

■on  abould  bii^  or  sell,  or  by  any  meana  rACain  cmiidered  aa   baling    an   enuiUUa  inmeM 

•sy  nght  or  title  to  any  nanora,  landi.  tene-  therein  \  bu)  it  hai  been  decided,  that  ka  tmm- 

otenia,  or  hereditanienta,  unle**  the  parKin  not  devise  the  aioio  before  ha  haa  been  admib 

eontncting  Io  i>-II  or  his  aneestar.  or  they  1^  ted.     ( TTiinunfU  r.  EtunB,  1  Ttti.  Si7).     So, 

ptwHiwi  of  Ibe  lame,  or  of  lite  leearaion  or  ii<warikiw,aadlha«etale  loba  duifnaadal 

eamainder  thereof,  for  the  apace  of  ona  ftK  b;  the  aurviTor,  by  will,  aa  he  ahmld  think  lit ; 

bvfare  ihe  contract ;  and  thia  aUtuM  waa  ad-  M  "U  haU,  tW  Iba  danaara  look  aa  lenanta 

iadud  In  extend  to  the  ■uinuntDtofaaDiir-  i«  caumai  fat  lib,  with  ■  ognUngimi  ranaia- 

h>ld  eaiaU.  1  Cn.  30.  a.  and  of  a  oh;iilal  ia-  dier  iaiee  to  Me  nrfiTari  bnt  Ihn  aueh  oon- 

le  iiir  yeara,  uf  land  wherenrtka  IMpiU  jwnaindrt  wa*  natdarUabla  by 


ika     IMaiU  jwnaindrt  wa*  natdarUi 
(raalor  waa   not  in  'poweaaioii.      Plowd.  aS.     aade  bR  aaa  <^  Jm  leaaaU  in  MBimra  ia  lb* 
AtwfanI  lima  thia  duetfine,  whioh,  it  iaaaid,    lifetiaa  of  bMh     iO*t  r.  TmiUitim,  3  titm- 

ll,g,™T:C00glc 


M»  TBE'RIOHTS 

■JOKtiw)  (8)  I  for  MMik  oMiT«y)UW«  by  A«n  Bar  tond  tm  diftii 
[^Sl]  tb«  king  or  hit  fDrreitun,  or  the  'lord  of  bis  escMU.  But  Acy 
may  purchase  for  the  benefit  of  th«  crown,  or  the  lord  of  th«  fe«^ 
Aongfa  tkejr  ara  diMbled  1»  MMi  tho  lands  soporctHaed, 'if  aftei  atiun- 
Au,  being  subjaot  to  inviediate  foifeitura ;  if  before,  to  eacheai  u  well  m 
AnfMWra,  according  to  the  lUtoTe  of  the  crime  (w).  SsjtUo  coia»»»itODa, 
i«Ugioiu  or  othera,  miijr  purohaso  lands ;  jret,  nnloas  th^  luve  a  licenco  W 
hold  ia  tnortmain,  thejr  cptnnot  letun  snch  pmchase  ;  but  it  shall  bo  So^ 
felted  to  the  lord  of  the  fee.       ' 

.  Idiots  and  persons  ofnonsaiMBienoiy,  infants.  Bad  persoi^tiiMierdnrwa, 
are  not  totally  disabled  either  to  cotiTfT  T  P""'*"flftihlf  fi?  Tf"^  oaR. 
Pot  their  conveiyances  and  purcbasss  are  voidable^  but  ""  THHaf^y  f ™* 
The  king  indeed,  on  behalf  of  an  idiot,  may  avoid  liis  grants  m  otbec 
acta  (c).  But  it  hath  been  said,  th^  a  ncn  eompat  himself^  ihosgh-lttJia 
al^tvards  b^)i^bt  to  a  right  mindi  shall  not  be  p«rriiitied  to  allege  lus  own 
insanity  in  order  lo  aroid  such  grant :  for  that  no  man  ehall  be  altowisd  to 
•ttiltify  himself,  or  plead  his  own  disability.  The  progress  of  thia  doImhi 
ia  somewhat  carious.  In  the  tine  of  Edwanl  i.,  mm  eampos  was  4  s«ffi- 
eieut  plea  to  avoid  a  man's  oatn  boad  (y) :  aoil  there  ia  a  writ  in  the  regi^ 
ter  (>)  for  the  alienor  himself  to  recover  lands  aliened  by  him  during  his  in- 
sanity ;  rfiwn  Jiiit  non  compos  mentis  suae,  ut  dicit,  *c-  But  under  Edwsfd 
HI.  a  scruple  began  to  arise,  whether  a  man  shuiild  be  permitted  to  AlramA 
himself,  by  pleading  his  owa  insanity  (a) :  and,  aAsrwards,  a  defendant  in 
asaise  having  pleaded  a  release  by  the  piaimifT  since  the  Ian  continDaaee, 
to  which  the  plainltfT  replied  (ore  lenus,  as  the  manner  then  was)  that  be 
was  out  of  his  mind  when  he  gave  it,  the  court  sdjoumed  the  assise ; 
doubting,  whether  as  the  plaintiff  was  sane  both  then  and  at  the  cora- 
toencement  of  the  suit,  be  should  be  permitted  to  plead  an  intennediale 
depriration  of  reason  ;  and  the  question  was  asked,  how  he  came  to  ro> 
member  tbe  release,  if  out  of  bis  senses  when  be'  gave  it  [b].  Ui>> 
f*292]  der  Henry  VI.  this  way  of  'reasoning  (that  a  man  shall  not  bo  al- 
lowed to  disable  himself,  by  pleading  his  own  incapacity,  becans 
he  cannot  know  what  he  did  under  such  a  situation)  was  aeriously  adc^>ted 
iiy  the  judges  in  argumw)t  (c)  )  upon  a  question,  whether  the  heir  was 
barred  of  his  right  of  entry  by  the  feoffment  of  his  insane  ancestor.  And 
from  these  loose  authorities,  which  Fitzherbert  does  not  scruple  to  reject  sa 
being  contrary  to  reason  {d),  the  maxim  that  a  man  shall  not  stultify  htoi- 
aelf  hath  been  handed  down  as  setded  law  (e) :  though  later  opinions,  feel- 
ing the  inconvenience  of  the  rule,  have  in  many  points  eodeavoured  to  r«* 
■strain  it  (/)  (9).  And,  clearly,  the  next  heir,  or  other  persou  intet^led, 
(■)  co.uti.«a  ci>  ujmaji.  la. 

(milUd.t.  W  tit  Hi*.  VI.  A 

Ol  r»U.M1.  MF.  N.  B.  Ml. 

(rl  •nuoLi.tt.jUStL  (<)  Un.t«09.  Cm.KA.lM.  t1lar.t».  Jm*. 

<()  AL  UK     Sh  alio  Umtrmd.  Setdi.    B  M. 

KJb.I.  (nind  ta  Urnmrtf  jPMrkMk,  Edw.  _y)  C«l4M.  lKa>Llia.UI.  1  A|iLca*.al» 

'(■)  a  ES>.  717.  TS 

fS)  8h1SI,  nDlei4,  uU.  aBtrS-llOt.    400.123.   Ld.RamSIS-   Sm 

(a)  In  Cra.  Eti*.  308.  tha  apinjoD  of  Fiti-  much  levninf   mpecling  lunatics.  i»llTCt«4 

IwrtiBrt  ii  denied  to  ba  law,  taidi  mmMmt  in  Mr.  Fanhlanqua'i  ediUon  ortbaTnWBMcl 

NMMry  hald  le  be  i  bul  plan  to  u  uttioR  of  Equity,  p.  V).  &  *M|.  tnd  Col1ia*on  «  Laa»- 

dabt  apon  aii  •Ui|;iliiin.     Tha  daft«a  Bigfal  tiei.     in  the  •ecluiutina]  eoutl*  aoeh  ■  ivls 

«le*rl3>  ba  given  m  •vrdaivw  ncider  the  t""-  prevtika,  whaie  laid  SCoireil  nnvnlled  a  mm 

val  iaaoe.  sod  nuampait.  or  noo  cat  liuMin.     3  nan  on  tha  ground  of  tba  insaoin  of  in  imr 

CMM.13&     3Alk412.     1  Hod.  Caaao,  316.  bandj  MylBg,   "It  ja,  I  cost^ivs,  fllfis^i 
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mif,  ahcr  the  dmA  of  tli«  idiot  or  nm  tompot,  tnlca  miraO^g^of  hi*,  im    , 
capBci^Ull.SVQid  ihe  grant  (g).     And  ki  wo,  if  lie  purchases  under  iliw  ,' 
^inbiiity,  snd  does  not  kllerw&rds  upon  recoToring  his  senses  si; rae  to  the  I 
fiutichsse,  hit  heir  may  either  waive  or  accept  the  estaM  st  hi*  option  (A)    ' 
In  ttlce  maimer,  an  infant  may  waive  such  purehase  ot  convo)  utce,  whoa  . 
h«  coma*  to  full.a|!e ;  or,  if  be  does  not  aetodly  agree  to  it,  his  hMis  . 
may  waive  it  afler  him  (■').     Persons  also,  who  purchase  or  crnivey  under 
dureaa^  may  affirm  or  avoid  such  transaction,  whenever  the  dui«fis  is  cpas- 
9mj){lO).     Forall  these  are  under  the  protection  of  the  law  ;  wHich  will    '. 
"WSt  suffer  them  to  be  imposed  upon,  through  the  imbecility  of  their  preMot 
condition  ;  so  ibst  their  sets  Br»  only  binding,  in  esse  rhey  be  aftenranta 
agreed  to,  when  such  imbecility  ceases.     Yet  the  gnardiauB  or  commil      j 
fees  of  a  hinstlc,  by  the  siatutvof  II  Geo.  III.  c.SO.  arwenpowerad  taro- 
new  in  his  right,  under  the  directions  of  the  court  of  ehancetr,  ^ny  le&sk 
for  lives  or  years,  and  q>ply  the  profits  of  suob  penewal  In  the  beoefil  at 
•Itch  lunatic,  his  heirs  or  executors  (11). 

Tjijiriittftf  ■  ("mt-T'^-rr'  is  soniewhat  diflererU.     Sbe  may  pureMatt  sn 
«**s(;Ewlt^oiit  t^e  convent  of  her  husband,  utd  the  conveyance  is 
goo^dunnjt  the-coviuture,  till  he  avoids  *ii  by  some  act  declaring    [*393] 
hie  diasenKifc)-     And,  though  he  does  nothing  lo  avoid  it,  or  even 
dm,  til.'  ( f)  1 1iut. tS].   sUtp.in. 

LKt.  I;  |X|  Co.  Un.  I, 


MS,  m  8a|d«a  <m  pomn,  893.  lt».  widC   fidi  pDnihiuir.  fnr  valuable  Donidr-  '' -* 


ill  not  ba  dcpnroriof  tb*  nd- 
(n  uw  rifUOI  a  pannD  to  nuiiii j  diidhii,  avi      TanH|w  nnicn  nia  Ifwa]  litl«|Wda  hlia.     {Jit- 
a  diaiinatiiM  botwna  froiTaanta.  finaa,  and    rard  t.  ataairi,  -J  Vaa.  jua.4S7)> 
Malaterraaavaraaaaaar  boad^dic.  <11)  And  by  tinue  if  Ihe  naiuta  ef  39  Goo. 

(10)  Wbara  -  -  ... 


haa  bacn  prepaiwl  ii 


pait*.  lluHipi  aapaaringtoaetTDliinlarily.wai    tha  aiim  tnnu  and  condiiioni,  aa  Lb*  foniMt 
la  &el  aot  a  frMapnl.bot  ap  lubduad  bf     leaaea.     B7  tha  lUiuta  of  43  Oeo.  III.  1 


ha  0M>-  nudti  aainini  Uu 

it  be  ptorad  khx  aoeh  twwala  tlMfMl,  to  tli 

It  wi  lubduad  bf  leaaea.     E. 

. „ ^  M  ilaad  apeka  Iha  tha  tala  ar  mongiia  of  tb«  e« 

aifa»d,  not  of  tha  pan;  eaeDUUSe,  but  of  an-  ia  aniboriiad  Ibr  ceitaia  puipoaea ;  and  11  if 

adier.  aoob  dead  eauiol,  in  equilj.  aland:  enaoud  d»t  conn itteea  m sir  not  only  grant 

rimub  il  ma*  bediSeall  (o  make  out  a  ease  leaaea  oftanentantB  ia  which  aiua  eensMhai 

•flr^daraB.-    (Piaft. ^,  16  Vaa.  IH,  an  ■bKlute  eiUW.  bim  share  ike  lunuir.  haa 

t2).     When  the  eiecutioa  of  a  deed  ii  pre-  leaaea  on  fines,  liir  tivea  «  rear*.  luch  paitar 

veatad,  ar  saaipelled,  br  foret  or  anince,  nay  ba  aacovud  b;  hi*  owDmitlee  nnder  the 

muHt  will  BTe  lalwr,  (Aijdl^wi  *.  MiHU-  diraelioo  of  the  graal  leal ;  ihia  power  it  ai- 

Um,  ihe.  &  Walk.  90),  in  fannir  of  a  *alun-  lanled  to  landa  in  aneient  demune.  bj  Hiatuta 

. : :__  :_  wO,o.lU,o.90,and  tbepowerof  MlUnKor 

a  of  lunMlo.*  given  by 
_   ..    ..  ,.  ».  III.  e.  7S,  iaeiiemled 

laraaeta  aaaiaol  Innd,  if  thiid  pewwa  wan  bj  thaO  Oao.  IV,  0.  TS,  and  maf  be  eicrcieed 

rihmd  (o  retain  irasdMu  baaafUa,  •hieh  for  anr  mcli  purpoaaa  at  Ihe  Lord  Cbucelloi 

they  have  deiind  timn  tha  Fraud,  impoaitim,  (haH  direct, 

or  oialue  influence  praeitMd  by  oihars.     (Hm-        Whara  aatatee  ■■«  vaatad  io  trmteea.  *ha 

gmmm  *.  Banln.   14  Vea.  380.     SiitmJl  *.  an  infanu,  idioii,  lunaliu.  or  tniilen  of  na. 

IV^fUu,  Jacob'*  Rep.  aS3).     Still,  it  woulcf  aoDnd  Riind.arwhncannDtbecompptledarre-      f 

ha  puahing  thia  prineipla  Im  fiirtoaitend  it  (uaetoaet.tiMrDnTr»neeandtranifer.>f>uGh 

lo  innocenl  jmrtkiuin:   {Utyi  1.  Ptamf  aaUtra  r*  pruvided  for  by  ibeitatute  of)  Oao. 

Wm.  Coop.  ISS):  il  i>  only  when  an  eiiate  IV.  c.74,  whirh  eonuiidalet  end  smenda  iha 

haa  been  obtained  by  a  third  person  irilhoDt  pratlous  enadmanla  on  the  •ubject.t 
•i  TiBent,  or  with  noilcs  of  fiand,  tluil  a  aonn 

•  t»a*2B.  a.  53.411,^.  aa  lo  powai  of  ace  id.  p.  S&  4  13,  and  b.  IH.  4  IST.  aa  >a 

•iaaiinf,  inontaxiB^.  or  lellinf  fbr  Mpport  ol  BODrtyanaaa  of  eitatai  held  in  Iran  by  infanta, 

taMla  ■•  hii  HMii  or  la  pay  dalsa.    Alao  Issaliea,  4ce  tbrou|h  tlia  eouil  of  ohasaarj. 
r  ■■  Oh  BaiuM  U  Oaa.  IT.  *  1 M,  IV.  (^ «.  e.  Ih  nnealldailai  Ike  lam  on  ibb  MMaol 
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M«        '  THfi  RtGtrrs 

ViMbftiHl,  waive  or  ditag^rm  Id  tM  Mmv :  my,  «*^n  kef  li4iTS  may  wtiu 
It  kflar  htr,  if  >h«  dies  before  h«t  hnabtni,  at  If  fit  b«r  «M*i»ltDDdsbedo« 
ftothing  to  expteat  her  conaetil  ttr  ftgVeeffleW  {i)i  B«t  tk«  ewtjflfgm*  n 
«tiiet  contract  of  a  hiDe-comft  (tfiteepi  by  bMm  inHtter~6rMcatd]i  iaJi^H^' 
lutety  Tmd,  and  tibl  mefaiy  'mtdftble^f  m]  ;  ftfiil  thftreTore  oantiot  b«  i^imI 
nPBAde  gboflty  any  soTwequenl  i^emeni  (121. 

Th«.caae  of  an  alien  bom  it  also  {WniliW-     "*f  Tffl  mtj  |nffnlniwr  {If) 
any  thing  ;  btil  «ftef  {Affchaae  h*  MR  AoM  mdibif  (14)  MaejA^Jt^e  for 


(H)  ThanbtaiddMiBiatlwtMlAuitbk  ■-  >-  — "rS  —■ ^-T— — iti^  ihi  Bhlibi  rt 

uderMoad  wiih  torn*  obrioiu  qaalificatioiu.  tl>*  prinEiplt,  which  bM  bctn  oAen  eipmwd. 

The  poncMfM  bj  ■  Auried  Wortun  irf  pm-  (/*»«•  ».  I/orrb,  *  Vh.,  49l.     iTawri  r,  O. 

^rt7M(lWdtoh«r«iipUtttalM,ll«f,k*kn»-  nAtViw-lM     firrii  i    TTIiiii  ■.  II  Tn 

onwT  incidiBl,  aviT  with  it  iha  rifbt  ofdi*'  604),  ttiU  whan  a  wife  joint  vilh  W  kmha^ 

PutKm  arer  lucb  pni»nj.     {Rkh  >,  CocMI,  in  >  Kcurltj,  thii  it  ko  HnlW  ciecutuo  ol 

Vet.  3T5.     FViiUc*  t.  OerfU,  1  Vm.  jub.  hw  poWH  to   (AM*  IM  «aMMI*  •na-itT. 

fl^*.  eM,IVu.iM.&IS.     Bdl  f.i/ydi^  XirJhB*^  3  Mtd,  3S«.     ffi4«  T.   TVnM,  1 

Pne.  in  CU.  330).     A  CouitnreiiuhT  hu  no  Brown,  Sfl.  %-frUv  V.  Aodl/irrf,  6  Tu.  IttV 

power  111  NtiMd^M  it  t>)ua<]1«|XM*nBi  *Ddbrt*liih»)na<rtewji'k)>«rkHliM<tr 

M,  a  dupoailion  made  bj  m.Jimt  tttrit  oT  pro-  fine,  ■  mirned  wooiii)  iht  cleariy  come  ntt- 

Sn;  letlled  la heriepinie  u*e.  though  eiich  der  obtigatiiint   iffeclioi   her  ttpurUfe  miM 

ipMilion  be  lude  in  Taranr  of  harhniband.  eetate.     {Parka  t.   Whiti,  II  Vew.  231,924). 


tt  naj  be  pltiit.  that  tbt  WMle  otijec*  of  the  wl^nai  rnal  rriootaBe^  I 

Wuleonnt  hi  the  wift'a  fciournay  be  coin-  (irtng  cnett  lo  the  iofn 

«nMad  ft  tMa  eiaruin  of  her  power.     {Py-  of  n  mm---' <■— .i- 

IM  V.  SnlM,  1  *M.  jBit.  104.    Pvfa*  *.  herhuel 

WM«,  11  Vee.  Ml,  K3.    JmMm  ».«*-*«  rti.  ^__ 

toMt.lMenr.tST.     WbH«  t.  Otntal. »  Vm.  wfcit  alia  did  wfcea  *»  eegajed  hai  ip 

leo.     Awfiiv  T.  AedMrtt  B  V«B.  ITS.     SM^  Mopenj,  a  wart  of  anaitT.  «  Im  bem  ba 

ftf.  Cars,  ia  Van.  1911     0«^  r.  Btattr.  1  bound  to  gne  tdbs  id  hac  aamnet.    (A^ 

DnjeA  Jert.aa.     AoIm  <r.  WUM.  1  Sita.  t.  ^Ittoa,  14  Vaa.  M7>.    Or  miMt,  pethapa, 

&Sin.431).     And  (tie  Meant  of  iraaMee  to  itaw  be  ■maeaneetlr  paftMaay,  IhMal- 

whom  propeiTr  I*  tt*e"(brthe  wpaiaM  aaa  HnBfliajtaB  aetvd  rinafll.  In  tlia  iii[«ilith 

oraBiiimed«ara>n.ieni«Bea*eaarTMe«aM>  pa»tewili  «f  eapanta  piepaHy.  Mnoin  s 

bar  lo  bind  that  pmpartT  tl  ah*  Uiiaka  fli ;  power  oT  pereoaal  taoOmet,  yet   Aa  tea  • 

imlaaa  ancb  aieent  h  naaind  bv  •hetnam-  power  of  *i|iaBlli«»  a*  iariiliiii  In  iiiapiilj. 

:  nent  under  wMeh  riw  te  beaefieiaHy  amitlad  uni  bar  arMal  djaparitaon  wiU   UwThtr. 

to  Ihai  proparlT.    f  AhW  f.  jtaUa.,  14  Vee.  lAgiatar  *.  Jjaiiafv  ■  Ha^  418k     Ttadia. 

MT.     Sh>M  T.  Ufa,  14  Tet.  ML     Pgtm*.  lieeiiea  between  Iba  ama  eaoHal,  «  fa- 

Aitflki  I  Vat,  inn.  194).  ral  MuaMineM  of  ■  nBrtiEd  whiu.  Barf  _ 

flo,  u  He.  SagdaB,  h  die  M  ehepetr  af 

Ui  Tftnliee  on   Riwen,  addBre*  nnaieiali  treqeeadj 

■nChoriiiei  to  prate,  K  hU  hmg  bean  leNled,  BaA.  dc  Bei 

tharamnmed  woman  ttn  eitrelea  a  panrar  Meet  affeeiiiif  htr  peree^  The  ranedr  bhI  < 

overliind,or,inather«aidB,dtreOtaeomeT-  Munat  ber  prmeMy.     <Suhu   t.   Wlmm. 

anee  of  that  land,  whether  the  pewarM  ep-  Brawn,  4«1.     Amit  t.    Wiiagk,   1   Ha 

pendint,in  naea,oraiin^/ eoHaland;  andta  863), 

•etl  whrther  the  etlMe  tie  eDpTlnW  W  fte*-         wWia  bar  haeband  U  haimbed  lor  Ul 

bold.    (Dot  *.  SMBb,  3  T.  R.  WS.    IWdia-  (CbMM*  V  Pa"lnd  *.  JVilfca^  I  Vaai 

-      -.  DigiUA.  1   P.  Vim.  Hi.     »•*  ».  hH),  or.  .*  '- -  — -^?^- 


.  .   Ktk.  71 1.     Pmmit  t.  MaiJ,,  S  the  aew,  (jVMaeM  T.  flaawr.  1  P.  Wne.  M 

<rn.  IBl.    tVf^*  T.  a^lciMl,  AdiU.  1«i  >.  4Umb,  *  W.  Ha.  lIMVoripeaalia 

1IJ.  iMHT  T.  Tlhmpaeo,  4  TansLMT).  Aad  «ntmf,(Dt»lgw.lhKktti^Jln^im,lBdk. 

HwoaMoperaia  pallnhle  hqnatina,  if.  where  IIS;  anj  See  Go.  Liu.  1&  h,  131  el^iaall 

■  mTried  woman  Mi  preacny  In  ttuel  *•  thaaa  cbmb  il  bee  keen  held,  tW  it  ia  ■*<■» 

eneutrii.  OTikaatrrdniil,  ahaflDuMnoteon.  a«>]i  tba  wih  aboold  hw  aeuidBred  m  kyeBa 

ny  and  ditpoet  of  the  aalae.  aa  the  dutiei  of  eek. 

her  Iniit  reu.Hred.    (S^aimat  T.   WdMHM,        (13)  In  New-Yorh,  an   alien  e«MBl  hp 

1  Eatt,  55T 1  Perkina.  eh.  1.  aeot  7).  vvan  take  br  deilae :  bn  A>  Ind  MtaapW 

No  doubt,  tha  aeparale  eelMB  of  b/«h  ea-  to  be  devised  Inhim  pauaa  to  iheheiraeliW 

•««•  cirnotberaacbedaaif  aha  w«rea  fl»t  laauuw.  «r  if  there  be  aooe.  to  hit  laaidMi* 

■elf,  wiihool  tonie  ehait*  on  her  pan,M(hei  dteitew.     (BILB.  ST,  &«.) 
eipnaioc  tobt  M)>IM-1*e*M,fcew«Mr,        (14)  «;*«■  kid  d**,(CeL  LilL  ft  » 
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^__  F.ft  haMe  fat  caawMMa  fff  march»n4iM,  in  eau  It*  U  ■«  nliMh 
Mnd  (1&);  all  oitm  pwcbuea  (wbm  fcufidb)'UiIiKiu«*i«d'90)c«)lwiic 
HUiMdiMely  IbiMted  to  tba  cnwii  (t>>  (1&). 

htio  t^«  lIm  talk  {nMuiltod  by  »uiut«  16  Geo.  U  I.  a.  60.  vitlun  Di« 
tim«  limjtad  Tor  thkt  poipoM  (17),  an  trj  ■(stgto  U  4s  19  W.  Ml.  «,  4, 
^iraUsd  M  puTchue  any  lands,  rantt,  ^ffivreditwwiMl  i  m4  >U  etUMif 
■ii3a_t((.lhj3if  Utit,  or  in  imtt  Tor  them,  ue  void  («]. 

Tl.  WjjTfl-anyt,  but  principally,  U  inquire,  Apv  «  mm  my  atieiie  w 
W»v«y;  whioh  will  Uad  wu  caosider  tkaiwvonl  nmlc^  of  convayv  nc*. 
'Tn  eonaequsne*  af  the  adauaMoa  of  propar^,  oi  Uw  giviof  a  aepKntl 
right  hy  the  hw  of  aocieiy  la  thoae  ibiuga  vhiofa  by  tbo  Uw  of  nUii|« 
wn«  in  tttmmtm,  th«T«  was  Mo«Muily  aMio  iae»M  to  bo  d«vi«ed,  vbflT»> 
by  that  Mpsrat*  ri^t  «  oscliMiTO  properly  ihmdd.b«  oiiginiilly 
•G4|iiir«d ;  'which,  we  have  mem  wan  eiwe  ebaened,  vh  U>W  [*99i} 
«f  occupant^  or  fint  poeeewian.  But  ihie  poaaeseioiii  whon  once 
g&ined,  wu  also  oeceMarily  to  be  cmtintwid  ;  »  (d*e,  upon  onn  man'a  i* 
nlictira  of  ch«  thing  be  had  aeiaed,  it  would  acaili  bavena  wawioa,  uid 
kll  those  mischjefa  and  oontentioaa  would  ensue,  which  properly  was  U)r 
Iroducod  to  proveM.  For  thiw  pmyoait-lhorefare  ef  camiwuing  tha  paaaaip 
fltoTij  the  municipal  law  faaa  eeiahliahsd  Jtntnts  a»d  joIt'iMlwv  j  Ae  ffp- 
iper  to  continue  the  poBaeauoaiD  thtllun.oCthn  pnpnsWc,  kfWr  his  ino^* 
luftton^derelictioa  of  it  by. his  death;  the  latier  to  conUDue  it  iuthoaepei- 

m  os.  uu.  a.  (M  I F.  Wbu.  im. 

Cob.  Dig.  Alinu,  C  3.  na  the  nuoni,  Bac.  lakmM  h*  Jacntt  M  (II ;  uid  the  miosi  of 
Ab.  AlicM,  C.)   "  IB  ■lion  funlitlt  bvHH,     thw  dMuvition  bMween  Iho  ut  of  ihe  oUm 

' J- _— --      —    L J..__^_.-     .-    L^^       t.' ir    I —   „.l.;-L    Lp   m^     ^^|j^     ^j_,     ^__^^- 


to  Md :  Tor  upon  oScs  feund,  that  ».  onon  juriimmt  in  ibo  oucor  CDllingwooil  t.  Pum, 

ths  injiiBK  It  ■  proper  jun,  Ihr  kiii|  diiill  1  Vsnl,  417.  itherf  Iw  Hyi,  Ihough  bd  ilin 

hsv*  tl  b;  hiipmngaiWaor  whnmioemlli*  miy  lika  b;  purohus  bj  Hii  qwn  noeUBM  tbtt 

bad  k  hoUan ;  tai  ■>  it  «  if  iba  ■li«ii  ^Mb  wbif  h  h*  wnnot  wl«in  ignUHil  Uto  kinc,  j«| 

rlduwi  UmI  asd  dia,  Iho  b«  doib  ci»t  lh>  the  l«w  will  no(  ennble  him  by  act  of  hi*  own 

ehoJd  and  inheriuno*  upon  tha  kin^.*  And  lo  Iranifcr  hj  htiHtiniijr  a—ant,  or  to  lik*  1^ 

if  >n  alien  purchiH  la  him  aodlht  h«nnl'lHa  an  Mt  in  l«ii;  i>r  Ikt  lav,  oiiiaBfjM  fiutlM 

Wr.  bt  ia  M*MI  in  t^  i  and  ifhr  auffar  a  (.hull  don  pvikin.  in  .ain)  will  noi  g1v.  ■« 

ncoTccy,  and  aliervanla  an  afiice  ii  fuund.  inbcrilunce  or  freehold  by  act  io  law,  for  k* 


It  iu  the  kinc  litl  office     la  hia  own  ani.  maj  take  Mai   propeilT 
ioUDd,  until  whjefa  lh«  alien  la  oiled,  and  amy    pnnsal  toWit:  by  immM,  if^a,  of  o)irti 
'    m  Sn  infiim  to  Uw  inDpsny,     or  anj  ather  oonciTalile  act  iJ  the  li 


^ ;:r5 

I»  Co.  C2.  b.     1  Uohbk),  47,      4  L            "  ... 

Com.  Dig.  Ali«M,  C.  4.)    Buahmgti    .  _ _.. 

■aytafanalfrTDpeftytnrpwcjtoM.yelbaewi-  Th*  r«aa«n  «r  tha  law'a  laoer^l  r^clnaiDR  cf 

MtMkalwdaaMnI,)?  dower,  or  by  the  out-  (liena.  we  haie  aeen  anie,  I  huokSTl.Z. 

IMJ  pf  EngUnd,  which  aro  Ibe  aela  or  the  (IS)  lorormor  limoa  no  ali«n  wia  prnnitMd 

law.  fcrtba  act  of  law,  ixya  air  Edward  Coke,  a>oB  M  MaUM  a  biMH  fai  bia  babiUtlon,  wd 

n  Ca.  U.  a.  CVm.  Dii-  Alum,  C.  I.  Bas,  Ab,  Ac  j|ker»li<u)  ipthm  law  waa  merely  in  ranmr 

Aliasa.c    fi  Pla.  Com.  818.)  gifelhthe  alien  of  oommerte  and  ■■•rcAaB/i.     (3ee  1  Rapn 

.oihini.     Therefore,  by  the  <«aiinonUw,(Oa.  Hial.  Eag.  a>l.  n.  ».  Bm.  Ab.  Aliana.  C.) 

LltL  i.  a.)  an  alien  oonM  aot  nAiril  t*  hi*  (191  9H  m  *^<<"*  >*»  W<)M^>t,  S  Co.  H. 

ktlMiV   thwigb    'b^    faihiT    wen    H   natural  b.  ana  if  the  puicbuc  lie  midewiih  the  king'a 

bnm  aabjecl,  and  the  iiitutn  hate  made  no  licence,  there  can  be  no  ferfritara,     14  Hw. 

■heiaiinn  in  tbia  reapect  in  laVBoi  of  fOMHi*  IV.  20.  Hirg.  Co.  Liu.  3.  b.  »,  S. 

whn  do  not  oWirin  dmiaatioa  «T  aaiuialiaa.  (1^)  The  brn  of  lh>^  oalb  ia  lupeiaa^rd 

Man.     SoibMBnalleniaalttaiaday  aaaludBl  br  Ihal  raquir^d  in  31  Gof.  tU.  a.  3t.  a.  1.    41 

>M  only  inn  .SoMh«  wbnt  1m  baa  lakao  t^  Oao.  tU.  *.  90, 
tiehaaa,  aftar  oAoa  found,  M  Uwi  PW 
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tW  THS  KIQHTB 

d*iM  to  wboA'tbe  pruprMUr,  by  bia  own  •cbmu^y  net,  should  choOM  U 
AH'AiftiMr'tt  Tn  Ilia  lifelijijie-  .  A  IraiMlatian,  or  Uanitfer^  oT  property  bein^ 
tEiia  aifinnteS''^  law,  it  bacuDC  nflcwMary  tbat  tbii  trmnsfer  should  b* 
properly  erldsnoedc  »  <wdar  M  pmrat  diiqiiitas,  aitber  about  tb«  fact,  &a 
irhether  ihervwaa  any  bKiiafer  at  all  t  or  oonccming  the  penona.  by 
wtiem  and  to  whon  it  waa  tnaalimwd  {  or  with  r«gard  to  tbe  aubjed-oiaL- 
Mr,  as  what  ^  thing  ttanaferrad  oonaiatad  of ;  or,  lastly,  with  reUtioa  to 
the  mode  and  quality  of  UtB'ti«iiBleT,aa  for  what  period  of  tioM  (oFi  in  oth«|r 
words,  for  what  estate  and  ivtareal)  the  conveyance  waa  made.  Thc^lo; 
gti  efideRces  of  this  trenslatioii  of  property  are  callod  the  eemmtn  tugwaittoi 
AT  the  kingdom  ;  whereby  every'  mah'a  estatn'  is  assured  to  lum,  aad  aQ 
eAltfiiversies,  doobts,  mi  diffinilliea  are  either  prevented  or  removed. 

These  common  assurances  are  qf  f«iir  kinds  J.l.  Sy  mnlter  M/tOM,  oc 
^eed  :  which  is  an  assurance  transited  between  two  or  more  fnvaJsjier- 
Miis  i«  pau,  in  the  country  ;'thBt  is  (according  ui  the  Qld  comif^a.ju^ 
upon  the  very  spot  lo  be  tranafened.  2..  By  matti^orncor^j  '*''  '^  assih- 
Tsnce  transacted  only  in  the  king's  public  courts. afl^«wiL  3.  Bvq|>ecial 
eustom,  obtaining  in  some  particular  places,  and  teUtiq^ Atly^4ft.wm*  S^^ 
tTeurai  apecfes  Af  property,  Whicn  three  are  such  as  take  effest.^*^^ 
tli$,life  of  the  party  conveyingor  aasoring.  4.  The  fonrth  uibML.BQJllI^ 
tQl  after  his  death  ;  aiid  ttui  is  l>y  deviti,  contained  lafits l)H  ffitt  VftJ  Vf^ 
ttment  )  We  shall  mat  of  each  in  its  order. 


CHAPTER  XX: 
OP  ALIENATION  BY  DEED  (i), . 

In  treating  of  deeds  I  shall  consider,  first,  their  ^neral  nttiire 
next,  the  several  sorts  or  kinds  of  deeds,  with  their  PMpeMive  inci 
And  in  explaining  the  former,  I  shall  examine,  Rrst,  what  a  deed  ia ;  s4- 
condly,  its  requisites  ;  and,  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  br  the^panies  («). 
It  is  somelimeB  called  a  charter,  etirta,  from  its  materials ;  but  nfcnt  usuallf 
when  applied  to  the  transactions  of  private  subjects,  ii  is  called  a  deed,  m 
I^tln _/a«fu»i,  Kai'  eiax^y,  Secaiise  it  ia  ibe  moat  solemn  and  authentic  met 
diat  a  man  can  possibly  perform,  with  relation  lo  the  disposal  of  his  pro- 
perty ;  and  therefore  a  man  shall  always  be  stopped  by  hie  own  deed,  ot 
not  permitted  to  aver  or  prove  any  thing  in  coniruJiction  to  what  he  has 
once  so  solemnlv  and  oeliberateiy  avnwed  (i).  If  a  deed  be  made  ~bj 
nore  parties  than  one,  there  ought  to  be  regularly  as  many  cofnes  of  it  as 
Ifaere  are  parties, -and  each  shvuld  be  out  or  indented  (formerly  in  acute 
angles  inslar  dentinm,  like  the  teeth  of  a  saw,  but  at  preaent  in  »  wmving 
line)  on  ths  lop  or  side,  to  tally  or  correHpond  with  the  other ;  which  deed, 
so  made,  is  called  an  indeMnre.  Pormerly,  when  deeds  were  moro  caa> 
cise  than  at  preaent,  it  was  usual  to  write  boih  parts  on  the  same  pi*ee  at 

(m)  Co.  Ua.  in.  (1)  MMdtt. 


(I)  9««  in  pncnl.  Com.  D1|,  Fiit;  Cn. 

a.  indpi,  Dnd ;  Vin.  Ab.  Den);  Bmc.  Ab.     ._ 
ifuiou :  ud  H*  3  CUctj-i  Coo.  L.  S.  lo    wd  ia 
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Mrctunent,  with  aaine  -wati  or  Mttat*  of  tbo  a^lnbel  vntkw  bMwwn 
U«ni;  through  which  the  pafcfanieM  was.cirt,  either  in  a  •mighl  0| 
Indented  line,  in  such  a  mniitter  U  lo  ttava  half  the  Word  cm 
*aiie  pftrt  and  half  on  the  Othar-  Deeds  thu«  iiwd»  wete  deno-  {*396j, 
odnated  syngrajAa  by  the  cancniMa  (r)  ;  ud  with  u*  ehirographa, 
or  hand-writing  (fj) ;  tho  wwd  ein^rapkBmim  e^grapimn  being  tiwiaUy 
that  which  ia  Svided  in  making thftindantofo:  and  wia  oastnnt u  atiU  pw-. 
aerred  in  making  ovt  the  iadentMea  of  a  five,  whereof  hereafter.  Bui  « 
l«>gth  indenting  only  kaocoAe  iMo  un,  wi^oat  ciitting  though  any  Utn 
Xvn  at  ail ;  and  it  aeems  at  praoeni  to  serrc  far  iklle  other  purpoae,  tba* 
to  give  name  to  the  species  of  th*  doed.  Wheo  the  several  part*  of  aa 
indenture  ate  interchangoably  exeutsd  by  the  lererd  patties,  that  part  m 
eopy  which  is  executed  by  the  gvaMor  ia  naaaUy  Dailed  the  orirmil,  and 
Ae  reat  tre  eMmterpartt :  thoogbof  late  it  ia  meat  frequent  for  all  the  pu- 
lias  to  exeeiite  overy  part  ;  which  renders  them  all  origiDals.  A  deed 
made  by  one  party  only  ia  not  indented,  bvt  pelhd  or  shavod  quU«  even  { 
md  therefore  callbd  a  dttd-poii,  or  s  sii^le  deed  («). 

II.  We  BT?  in  the  next  i^aee  to  consider  the  r»9t(Uitw.of.«, deed.  .The 
Jhtt  of  which  ia,  that  there' be  perBnhs  able  to  eontrsct  and  be  contracted 
wTtB  for  the  furpoaVa  ^tended  if  >he  deed  :  and  also  a  tiling,  or  subject- 
iQBtter  to  be  contracted  for^  all  which  musi^— expressed  by  sufRcieM 
namek  t^).  So  as  in  every  grant  tKere  mutt  be  a  grantor,  a  grantee, 
tmi  a  iDiug  granted ;  in  every  lease  a  lessor,  a  lessee,  and  a  thing  de- 
mised. 

Secondly,  the  deed  must  be  founded  upon  good  and  sufficient  contteferv 
fy».  Not  upon''an  usiiridfrt  "cOniracl  {g)  ;  nor  upon  fraud  or  collusion, 
iuther  to  deceive  purchasors  bon'aJUt  Ui),  or  just  and  lawful  creditors  (i); 
any  of  which  bad  considerations  will  vacate  the  deed,  a^nd  subject  such 
persons,  as  pnt  the  same  in  ure,  to  forfeitures,  and  ol\en  to  imprisonment. 
A  deed  also,  or  other  grant,  madn  without  any  conaideratioo,  is,  as  it  were, 
of  no  ejBect :  for  it  is  construed  to  enure,  or  to  be  effectual,  only  to  the  nae 
of  the  graolw  himself  (i).  The  consideration  may  b?  either 
?a  good  or  a  calnabU  one.  A.  gooil  consideration  is  such  as  that  of  [*397] 
i^mi,  or  'oTnaturaOovo  and .  affeciioij,  whpn  a  man  gTan!;s  an 
estate  to  a  near  relation ;  being  founded  on  motives  oif  generosity,  pru- 
ffence,  and  natural  duty  ;  a  valai^U  consideration  is  such  as  money,  mar- 
riage, or  the  like,  which  the  law  esteems  an  equivalent  gi.vea  for  live 
grant  (J) :  and  is  therefore  founded  in  motives  of  justice.  Deeds  made 
upon  good  conaidersiion.  only,  are  considered  as  merely  voluntary,  and 
•re  frequently  set  aside  in  favour  of  creditora,  and  bona  £de  punAasers 

w 

«)  Lrndair.  LI,!.  Il),e.l.  M  SIM.  ST  Wv. «.  4. 

I«  MiIKir,c.i;»tT.  Hi  Stat.  IS  BHi.  c  1. 

(I)  Mlnar.c.^tST.    IkUttH.tn.  (UPtik.tSn 

(/tCff-IJILK.  [l)lBap.SI. 


(3)  ThM  ii  hMtH*nmi<<app1inanl)r  to  th«     B.  i,  3.     Il  »■■  Briiramllr  eouid«r«d  ih>t  iT  i 
'     '  '  nlei  for  "hnain  il  ia     penaa  iwmU  •  tiriunlaTT  gnol  of  laodi,  *I 


,  t  ifba  aftcrwiinlanudnin'iihn' <Kiii»F*iir* 
arri-  of  than  for  ■  tiIubMs  oanaidanlioa.  ths  ant 
wmaomai,  Dniing  it,  wM  eannot  M  with,  fiani  vould  be  Toid  wiih  raiiird  to  ihi*  par- 
sat  il."  8dep.  TiMch.  911.  4  isIdiiiut  ohaan  undar  tlw  87  Glii.  _  I.  And  Ubiifk 
•aBTrranoa  ia  good  both  in  law  and  aqniV  deflidad  bj  lorH  HaoaAeld  and  tba  «Hin  ihal 
aph  »  the  ptnt  kaeaalL    Tr.tt  S^b.Lc.    tliwa  oBal  ba  aoB*  cir«innataiiaa  of /mil  W 
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TluTJij';  AaJerfiinatb»tin'WHi,arl  pnsum*fni^J{4.),SorHmK^hm 
inanjr  characl^brsiiyko^ua^;  bM  it««st  beupon  paper  orpurckmBM. 
For  if  it  I  -^  minea  on  atoiic,  boalM,  NiMr,  leaibrr,  or  the  EEbViiu  n« 
^peilyi)  WoitA  or  Btone  maj  bo  more  darsble,  snd  lineb  tSw  hAFo  » 
nsurea  ;  bnt  writing  oa  p»^r  or  parchmoM  lAhea  in  iissir,  mon  porfeetly 
Awi  ■It)'  other  wmy,  botk  tbo««  dednU*  ^ditiM :  for  then  ia  nMUng 
rise  BO  4iiT3t>(e,  and  at  the  wa  tinu  so  Ikde  ]UI«  to  altsrMioa  ;  Modiug 
■e  Hcure  from  ^icntMM,  tfa>*  ia  at  die  rbmm  mm  m  iltiiabie.  It  aiuu  ala» 
have  the  refohr  ttamft  Impoasd  «■  il  kgr  Ae  fl«v«rd  atatnte*  lor  the  w- 
oreasa  or  the  pubUo  manoe ;  €be  k  cumat  ^  girwi  in  evidence.  F(» 
nerif  manf  conveyaneea  were  n»^  hf^  parri,  or  word  of  Motuh  oalj, 
whhtmt  writing  ;  bnt  this  giving  a  haate  to  a  nriety  trf  franda,  the  sta- 
IM«39  Car.  II.  c.  3.  onaota,  Alt  flo  hsaa-eatits  oriirtenatin  laada,  tana- 
meata,  or  heredltamenta,  made  hf  tirmy  of  leinD,  or  by  paiol  onlj  (excapt 
Imses,  not  exceeding  thnie  yean  turn  the  nalung,  sntl  wbenon  tbo  n- 
aerred  rent  is  at  leaM  two-ihil^  of  the  rca)  ntnej,  ahall  be  loaked  apM 
as  of  greater  force  than  a  lease  or  estate  at  will ;  nor  ahall  any  aaaigmaent,' 
grant,  or  attrrender  of  any  intereat  in  any  freoboM  hereditaneMs  be  raUd : 
ntesa  In  both  caaeo  Ae  sarae  be  pot  in  writing,  and  aigned  by  the  paitf  ■ 
granting,  or  his  agent  Uwfblly  aathoiixed  la  writing  (&},  (6). 

(«]  Co.  utt.  an.  r.  N,B.ia. 

TwOftlfl  thr  tint  eoD¥«yajtc«,  and  Ihmi  the  w\ 
of  eoniiilenlioii  aloiiB    vti    not    (ufficif 

8m  0(ni>.  7W.     Vh  it  wai  Bn«  raen   .  .      . 

daMmilica  in  lh«  ctM   of  Doa  d.  Otl«j  t,  imiiM  of  ilw  prior  ooatc7«nGr..  (Id.  134,63,1 

Ifuning,  9  Eut.SS.  tli*l  m  voliiiUary  Mule-  (4)  Com.  Dig.  Fih,  A-      1  ChilTr't  Com. 

aant  of  liiids  mtie  htbd  M  cMwfcraliaii  a/  tie.    Then  Henii  >o  daolit  that  pC  tM^  b* 

•Mr)  l»r  sail  tguAim,  %tA  in  ftvont  oT  tho  ^oud,  ksd  tbtr  if  ■iinii'URit   bo   nqaiciU 

■ostcM  reLmiori)  ai  jurcol*  and  children,  u  ti^v  nimff  of  m  pirty  in  prjni  Rt  the  foot  of  ibo 

iffld,  u  kgiliut  *  nibMKjiient  nnnhiur  for  ininruni»nt  would  mffiec.  2  M.  A  S.  SM. 

a  m/kMi  nMkUmliM.  rboath  *  Nli  niMko  (5)  In  New- York,  bo  Htvtc  id  ItBd*.  ne(|l 

•f  a  prior  MttkoMiit  liofotc  klT  the  piiichui  leun  fa>  i  unn  i^oi  atiwednii  fu  raur,  h  *•■ 

BoDCr  wai  paid  nr  the  daeda  atecuifd.  and  Md,  uoltaa  jl  ba  In  writing  sabacribn]  M  tbo 

iheia  waa  nn  fnai  ia  fact  in  Ihe  iranHCIloi  ;  fraaiiw,  or  bj  hit  aj^t  ndlhoriwiil  in  wmiiifi 

fct  (hi  Im  wkiflh  ia  ia  ail  Maaa  iki  ji^i  tf  ot  bt  oiHisd  by  opaniioD  of  Isv.     And  aa 

fnu,  infers  fraud  in  &is  cue  Dpon  the  con.  il  be  in  fritinf;  ligned  hy  ihr  meut  of  (he  <»- 

MrnetiBi  of  the  HI  Elii.  o.  4.     And  il  «u  re-  OM  or  hia  agdii.      (S  R.  S    134,  ^  6,  dc*.) 

■Hiad  bj  lord    EILanborough  in  deliierioi  Etvjj  grant  nri,  frrehuld  eilate  miiM  hr  aolt- 

llw  judinrni  of  ihe  court,  that  in  the  cut  of  aorihed  and  aeatrd  by  the  grantor  or  lui  agnt. 

Dim  *.  RoulI'dfic  >bo>n  refirrMl  tu  (aiid  in  {1  R.  S.  736, 4  13T.) 

wUofa  it  waa  canaidawd  that  lord  Maiiafirld  (Si  Couna  of  sauity ,  IbSu^  tbe  ncti«a 
l>U«tabl»hedu  ■  point  oflHW.  ll»l  the  aet-  haa  Ix^en  lamenled.havelnng  bren  in  thehabil 
tlomenl  muiii  he  fi<aiHvtml.  u  well  as  inlun-  of  dfriding.  upon  equiiahle  rronnda.  in  nM- 
■■  -'-™id),  lb«r»waa«'  -'  '■  --'^-^---t^ ■-■- --— «■- 

enpTof'il ,.     ._  

gooo  eonaidention.     If  ■  perMO  ia  wdeMed  Br  iht  highair  tribunal  of  tbe  ream,  n  wu 

al  the  linw  of  making  a  folunlai^  inni,  ar  held  to  b«  agiinit  cnnicirnu  in  tuPrraiHii^ 

bacamea  >o  aoon  aftarwnrdi.  il  will  be  hiild  who  had  oBUred  inlo  tandt,  and  tipeadad  k» 

fraudulent  and  loid  with  reipoel  to  endilon  monej',  on  tbe  faith  of  a  parol  anmneal.  to 

'irlba  13Elii.  e.  S.  and  6  Geo.  IV.  c.  IB.  be  Uealed  u  a  tieapaaier ;  and  for  the  nr^- 


iDUgh  a  eonaidoration  is  not  in  general  ea.     part;,  in  frand  of  hin  engaiemenl,  {allhoBgh 

■mtiai  lo  a  deed.     T  T.  R.  476.  (3)  IbU  waa  oilji  lerbal).  ro  rnjoy  ihe  adrantan 

(3)  In  New-Yorli,  iha  taw  against  fnndu-    of  the  raoneT  so  laid  ooi,     Tlii*  dnrrminatia^ 


oniPTincot  ia  oonMiaed  in  t  R.  B.  134,     ihoagh  in  the  laelh  of  lb*  act  of  P«tfi 

nlfid.  !~   •  •  •       ■-    -  ■■  -        -'---•      .-r.  —  ..j .  .... 

leriam  that  a  smmpi. __. _. -,   —     

fndged  frandulant  adlelT  on  Iha  ground  that  h     lanlopiiM  auihoilliea, 


137,  i  4.)  maltF*  th*  qneatioo  of    waa  iih*r\j  foanded  on  aniad  abenaei  iiiM 

1  r J  „^  ^  j,^ ,  ,„|j     jj,  gc  mjunl  juatieo  ;  and  omalirwd  aa  il 

aball  not  ba  ad-     Iwa  baan  b;  an   alisoat  darlj   aminiaiif  m 


i  ia  N(«-Yaik,  tolUMMl  ia  1         II  U  salfM  alao,  tkal  tn«*  af  laadta  i>Mi 
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AvAlf  ;  the  gffiiUer  wrkteD  nrasi  bt  iCToIi^  erfrifftrl^  jipl  forth :  thai 
i«,  there  mitfltM.warda  auSicient'to  specify  ih«  agreeoteDt  wid 
biiid  ihQ_p.§rtieai  which  *au(GcieHc^  nuat  be  left  to  tt)«  c&uria  pf    |'29Sl 
law  to  determine  (a)  (T).     For  il  la  not  aibsiolutely  necessuy  in 
law  ID  have  all  the  fnmal  pwta  that  are  uaiially  lirawB  oU  in  deeds,  t«  «•  - 
there  be  sufficient  wosda  to  declare  daarij  and  Wgally  the  patty's  ineaa- 
ing.     But.  as  ibeae  formai  and  orderly.wrt.^^^  csXculatad  to  coDv«y  thai 
Meaning  in  the  oleareat,  disuoctnl,  Mwmon  effectuai  manner,  and  have 
been  well  comndered  aad  iwuled  by  the  wiadon  oT  auccesaive  agM,  i:  in 
pmdeBi  not  lo  'depart  from  them  without  good  roawn  or  urgent  necQ»> 
■by  (8)  i  and  ttMnfor*  I  wOl  beie  mmUoa  them  in  their  usual  [o)  order, 

I .  The  fremius  mtgh^  used  to  aet  forth  the  number  and  names  of  tt))i 
pfthifis,  with  iheit. additions  or  tiilos.  They  also  contain  the  recital,  if  any, 
•T  auch  deeda,  agreeipenits,  or  malleia  of  fact,  as  are  neceasary  lo  explain 
the  roaaona  upon  which  ibe  prsaeat  traasBctioo  ia  founded  )  and  herein 
aiaoias«ldown  the  consideration  upon  which  the  deed  ia  made.  And  then 
MJewa  the  aertainly  bt  the  grantor,  granlae,  and  thing  granted  ( fi\. 

3,  9.  Neat  coma  tbe  k^>«Kdum  taA.  tea«ndujif  (f).  The  office  of  iba 
AoimuAiiN  is  properly  to  determine  what  estate  or  intereatis  grapled  by  th« 
JMdr  though  this  may  be  perfomed,  and  someiinios  ia  perlwmed,  in  tbft 
pranlaes.  In.  which  eaae  the  kaitnduai  mny  kaaen,  enlarge,  explain,  or 
Qualify,  bui  BM  totally  conttadict  or  be'r^Hignam  to  the  estate'  grauifld  in 
llt«  preraieei.    As  if  a  gram  be  "  to  A  sod  ^e  heira  of  his  body,"  in  tha 

imiaes;  AeiRubm  "to  him  and  hia  heirs  forever,"  orviMiwrM  ,-  here  A 
an  estaa*-i«t,  and  a  f^sioiple  expectant  thereon  (r).  But,  had  il 
been  in  the  premiaea  "  to  him  and  hia  heira  ;*  hahtxlum  "  (o  him  for  Ufe  " 
tb*  AfiieHdum  woidd  be  utierly  *oid  («) ;  &»  an  estate  ef  inheritance  ia 
Wated  in  hhn  befor*  the  habnuiuni  coases,  and  ahall  not  allerwards  be  uXn 
KW*y  or  deTcated  hy  it.     The  UnendMm,  "  and  to  hold,"  ia  now  of  very 

(■1  Co.  Ltn,  K3.  (O  Co.  IJtt.  tl.    1  Kotl.  Kip.  It.  Ml    Cra.  Jw 

(t)  7W.S.  tn. 

iri  SHAp»»iUi,M>iLti,r*»*-  o)  B«^*l.  8Biip,m. 

117  {mplicaiion,  oreMralioR  of  U«,  an  nM  ISdaa,  witlnBl  tipraHlT  dvcidiiw  tha  paint, 

iriihiotlieiUiBtrorinui!*;  ifilu;  verr.ithu  iHiiii  to  burs  Inmd   la   Lorrl   Roilndala'B 

bHU  nicL  ibnt  ariitutA  wduIeI  tena  lo  momor*  Tiew  of  Ihe  queition';  (Hnddtejlmit  t,  BiaeMt 

Ihuda  nUher  iKan  iiment  Ihrni.     (rvufT.  11  Vm.  S99):  ud  SirThupni  PIurht  wnb- 

Pimthy.  3  Aik.  US.  357.      WiUU  t.    WiOii,  ed  it  to  b*  oonridared  whaihct,  wheBniM  par- 

SAiLTl.     /Hayn.  S  Ven|r.36L}  tT  h«a  nol  b^und  himKlF,  Iha  oihsr  i>  nut  at 

The  :  tilulr  of  rinudi  antic's,  ihil  i>a  agrea-  lltMrljr  to  antsr  into  a  naw  agiecmeitl  with  ■ 

ncnt  re.ip«cilng  land*  nhall  be  of  fom,  iinleaa  tbrid  parun.    (JfaHka  r.  MilOdl,  S  Jao.  A 

»b»nmiiil>iUujivt^Ui^dimfit  hut  tha  Walk.  438). 
(Ulu)e  rinaa  not  mj  that  tttij  agir-"—"'  ■"        "^  'f  •  "<•" 
aignad  ibtll  >«  onforctd.     To  adopt 
Hnjciian  wouU  be,  to  anahla  an;  pe 
^  piocLirad  another  le  aifn  an  Bin 

«h«lhtr  It  should   be   an  arreenKnt  or  not.     Dp  and  (Itli 
Lord     Srdeidale,   indrnd,    M*   inllaiaud  t,    (ood,     1  A 

nie  fuel  of  pari  pFmrniHiK^r)  an  agrpement  mailireiil  intent  or  tha  piinwt.     Dour; 
•ngbt  10  be  enrorced.  ohich   haa  ■»(  heeii        (S)  Tha   inaxini  in  pleading   in   fi 

wned    b]>,  or   ou   buhalf  of,   bmh   Hrtiaa;  fdlDWiniappmred  pracedanti  "num 

•LmKam   T.  Bulltr,    I     Sch.    &    Lef.  SO.  mu)  inientum  eal  M  perfaetiim,''  mnj 

Q-RamrU  I.  Fndval.  2  Ball,  ft   Beat.  flS);  applied  lo   ooniejinrini;.     Co,  Lrtl, 

uoj  Hardwicke  and  Sir  Wm.  Onni  held  a  FnqnenOT  the  Ta  '         ' 

jilTeRnt  doctrine-  (BackkauH  v.   Metua.  3  \         '  " 

Sxitud.  435.     FivU  T.  fWmm,  9  Vf*.  3M. 

rf'Wmi  V.  HwKi,  a  T«..  Ac  Baa. !»} ;  Urd 
Vol.  I. 
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IM«  jue,  and  is  ody  ]R|t  in  bj  cntoni.  It  ivm  w^ctdttM  fcv> 
[*3(I9]    tneriy  *aa«d  lo  ■ignifjr  the  ten  ore  by  wbich~i&9  j^MAl^  ^n^5{*4 

WUB  to  6e  faddwi ;  iiu/"(«nenffKpperwn>tfwnjiif^i{8t?>i%^^3>>Hw- 
^jj»  ItWo.  (0c^M]  ^'''  But,  ftU  these  being  now  reduced  to  free  asd 
cmnmofl  BOcBse,  tne  tenne  is  never  apeoified.  BafoM  iba  itBtuie  of  fm* 
tmptwts,  1 8  Ed.  1.,  it  wm  ska  aonwtinws  ueed  to  dawMe  tbe  lord  of  wboa 
J>e  land  ihould  be  bidden  :  bat  tbat  ■lainte  diiectiMg  all  future  purcba* 
Kira  to  bnld  not  of  the  iramedute  grantor,  but  of  tbe  cbief  lord  of  the  fee* 
this  use  of  Aa  loMMfum  hath  bee*  also  aWiqiiated ;  tfaougb  for  a  kms 
lime  after  we  fiod  it  mentioned  in  aocient  cbanar»i  that  the  ifnementa  altaU 
be  boCden  <J«  tttpiteUw  itnnutfmdi  {t)  \  but  as  lUa  ezpreaaed  notbiog 
iiioTe  than  tbe  aiatute  had  already  provided  for,  it  graduiily  grew  out  at 
we. 

4.  Nett  fallow  tbe  temu  of  stipulatioB,  if  any,  upon  which  dte  putk 
it  made  ;  the  first  of  which  is  Tbe  nddtuditm  or  reaervatioa,  whenby  ih* 

Sinlor  doih  create  or  reaeive  some  new  thing  to  bimsair  oui  of  wbatb^i, 
il  before  ^nted,  as  "  rendering  therefore  yearly  ibe  sum  of  Len  thiUu^^ 
or  a  pepper-corn,  or  two  daya'  plou^iing,  ar  tbe  like"  (u).  Uader  the  pun 
feodi^  system,  this  render,  ndttut,  return  or  rent,  consisted  in  chivalry  piia- 
<  tiipally  of  military  aervicea  ;  in  villeinage,  of  the  most  slavish  offices  ;  aad 
in  socage,  it  ueually  eonaists  oi  money,  ttwugh  it  may  still  consist  of  aei> 
vices,  or  of  any  other  certain  proit  («).  To  auke  a  nddraiitm  gnod.  if  it 
be  of  any  thing  newly  created  by  the  deed,  the  reaervaliiHi  must  be  U>  thai 

rtots,  or  some,  or  one  of  them,  and  not  to  any  stranger  to  tbe  deed  (c), 
if  it  be  of  ancient  servicea  or  tbe  like,  anneied  to  the  Wd,  the*  lh« 
reeervation  may  be  to  tbe  lord  of  the  fee  (jr). 

5.  Another  of  the  terma  apaa  wblflh  a  grant  may  be  made  ia  a  cKtditumt 
which  is  a  claune  of  contingency,  on  the  ha{^>ehing  of  which  the  Mtat* 

granted  may  be  defeated  :  as  "  pCovidiaalw&ys,thati(^4hjtiiiar|gar 
f*300]    gor  shall  pay  the  mortgagee  *5002.  upon  auch  a  day,  thig^  ]^^ 
estate  granted  shall  deicrinine  i  and  the  like  (2). 

6.  Next  may  follow  the  clause  of  warranty ;  whereby  the  graotqf^s^ 
tot  hima^  and  his  heirs,  warrant  and  aecure  to  the  grantee  the  estate  so 
granted  (a).  By  ibe  feodal  conatinntoo,  if  the  vassal'a  title  to  enjoy  the 
leuS*  was  disputed,  he  might  vouch,  or  call  the  l(»d  or  donor  to  warrant  ot 
iiMKre  hia  gift ;  which  if  be  failed  to  do,  and  the  vassal  was  evicted,  the 
hml  was  bound  to  give  him  another  feud  of  equal  value  in  recompense  (b). 
And  BO,  by  our  ancient  law,  if  before  the  statute  of  quia  tmplorea  .a  man 
enfeoffed  another  in  fee,  by  the  feodal  veri)  dedi,  to  hold  of  himself  and 
his  heirs  by  certain  services  ;  the  law  annexed  a  warranty  to  thimgraat, 
which  bound  the  feoffor  and  his  heiia,  to  whom  tbe  services  (which  were 
die  consideration  and  equivsleni  for  the  gift),  were  originally  stipulated  ta 
bp  rendered  (e).  Or  if  a  man  and  hia  anceator*  had  iRinaenMrtally  hoblen 
land  of  another  and  hia  anoaators  by  the  service  of  homage  (wluch  wax 
called  hamagi!  ttutKeslrtt],  ihia  also  bound  the  lord  to  warranty  (d) ;  tbe  ho- 
mage being  an  evidence  of  auch  a  feudal  grant.  And,  upon  s  similar 
foincifde,  in  caao,  after  a  partition  or  exchange  of  lands  of  inheritance, 
either  party  or  his  heira  be  evicted  of  his  share,  the  other  and  hia  heirs  are 

(t)  ApwMU.  NO  1.    UiOin.  Frnnrnl.  fumm  (i)  /M.  N*  II.  ti;PM  liB. 

(■)  Seemt.*!.  (()  Fni.lt,f.f»m. 

'■)  Phjwd,  IS.    t  n>p.  TI.  (el  Co.  Lltt.  m. 

(r)  AnModll.  H>  t.  pK.  1.  U)  IM.  t  HI. 
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bMm^  to  wftnuitj'(«),  beomw  tbej  mjoy  ^  Mminlam.  And  u,  Min 
U  this  da,j,  upon  k  giA  in  tail  or  Wm  to  life,  mdBriHg  rent,  lb*  donof  m 
iMsOT  and  his  heiiv  (to  whom  .ibo  reirt  b  fn^abls)  an  ImmwI  m  warmJ 
ifae  title  (/).  Bat  in  a  feoflhieRi  in  fs«,  by  tbe  rerii  daJi,  Biuca  the  stattM 
of  9tiia  mtptoTM,  the  feotTor  oaljr  i*  bound  M  the  irapliod  wuiantjr,  and  Ml 
kia  heirs  {g) ;  becausa  it  if  a  men  personal  coomct  on  the  put  of  iho 
feoflbr,  the  tenure  (and  of  course  the  anciest  serricao)  reaiibing  baok  to  lbs 
auperior  lord  of  (he  fee.  And  in  other  fonna  of  alioDatiaa,  grada- 
tlly  introduced  since  that  statute  *no  warrantj  whataoever  is  iiB>  [*301] 
^ied  (A) ;  they  bearing  no  sen  of  anali^  lo  tbo  original  feodal 
donation.     And  therefore  in  such  caaeo  it  became  neceasajy  to  add  an  ei^ 

EeSB  clause  of  warranty  to  bind  iho  giaolor  and  hia  heira ;  which  ia  a 
nd  of  corienant  real,  and  can  only  be  croated  by  the  rerb  wamuKue  or 
warrmu  (t). 

These  express  warranties  were  introduced,  eren  prior  to  iIm  statota  of 
fuia  gmplares,  in  order  to  ende  the  atrietneea  of  the  Jiiodal  doctrine  of  acmr 
alienation  without  thO  conaent  of  the  heir.  For,  though  he,  at  the  death 
of  hia  anceatur,  might  have  entered  on  any  tenements  that  were  alienod 
without  bis  concnnence;  y«t  if  a  chttise  of  warrsniy  was  addtw)  to  Um 
noGeator'B  grant,  this  ee*enmt  descending  upon  the  heir  ineurod  the  gran- 
tee ;  not  so  ranch  by  confirming  his  title,  as  by  nhhging  wm^  heir  to  yield 
bim  a  recompense  in  lands  of  equal  ralue  :  the  law,  in  favour  of  aliena- 
^na,  supposing  that  no  anceator  wovid  wantonly  disinherit  hia  neit  of 
Mood  (A) ;  and  therefore  presnming  that  he  had  reoeived  a  valuable  ca» 
aideralion,  either  in  land  or  in  money,  which  had  purchased  land,  and  that 
this  equinilent  descended  to  the  heir  together  with  the  ancestor's  warramj). 
80  that  when  either  an  anceator,  being  the  rightful  tenant  of  the  freehold, 
conveyed  (he  land  to  a  stranger  and  his  heirs,  or  released  the  right  in  fa^ 
simple  to  one  who  was  already  in  possession,  and  superadded  a  warranty 
to  his  deed,  it  was  held  that  such  warranty  not  only  bound  the  warrnntor 
himself  to  protect  and  assure  t)ie  title  of  the  warrantee,  but  it  also  bound 
Ms  heir  :  and  this,  whether  that  warranty  was  linnU  or  eoilaUral  to  the 
title  of  the  land.  Lineal  warranty  was,  where  the  heir  derived,  or  might 
by  posgibjligr^  have  derived,  liis  title  to  the  land  warranted,  fither  from  oc 
through  the  an'cestorwho  made  the  warranty :  as  where  a  father,  or  ah 
elder  son  in  the  life  of  the  father,  released  to  the  disseisor  of  either  them- 
selves or  the  grandftiher,  with  warranty,  this  was  lineal  to  the  youngMr 
•on  (/).  Collateral  warranty  was  where  the  heir'a  title  to  the  land 
neither  was,  nor  could  have  been  derived  from  the  'warranting  [*303) 
anccatoriyas  where  a  younger  brothei  released  to  his  father's  dis- 
seisor, with  warranty,  this  was  cnllator'artd  the  elder  brother  (m)>  Bw 
wKe'rVihd  very  conveyance  to  which  the  warranty  waa  annexed  imrni^ 
dtately  followed  a  dmseiain,  oroperated  itself  as  such,  (as,  where  a  faihev ' 
tenant  for  yean,  with  remainder  (o  his  aon  in  fee,  aliened  tn  fee-Himple  with 
warranty),  this,  being  in  its  original  manifestly  founded  00  the  tart  or 
wrong  of  the  warrantor  himself,  was  called  a  warranty  eomntimeing  frii 
Hateuin ;  and,  being  too  palpably  injorioua  to  be  supported,  was  net  bunl 
ing  upon  any  heir  for  aucb  tortioua  warrantor  (a). 

I  )  Co.  LKt.  IM.  -  M)  Oo  till.  S7J. 

f/t  iMtet.  ID  Lilt. ITU. ma, m. 

<*!/»«._ 


«  nt^is_ 

(m  aM  Hot.  B.  (M)  M  a*  ib4  of  Un  Vol  1.  IL 
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In  bMb  HnMl  tai  rnlbtmH  wtmatf,  (iw  •Uigalin  of  th«  twir  (r 
flM«  the  warrantee  wm  encMd,  M  jMi  Uni  otbei  Unds  in  thaii  atead) 
t*H  only  on  ocmditiao  ditt  Iw  ha4  QtW  •ufficiwrt  UnU  by  d«nc«iu  fom 
dw  wuranting  uic«stDr  (o^  But  tfaoa^'  wil^ut  mmU,  he  wm  nol 
keond  to  innire  the  title  of  awtfer,  yet  in,  oiw  of  lineal  wanuity,  wbethec 
UMia  deaeended  or  not,  the  heil  wm  peipf  ttwUy  baited  rrom  cUimtng  th« 
iMd  imuelf;  tarU  h*  eould  •nscsed  in'  auclt  claim,  he  would  then  gaw 
uaeta  by  deaoent  (if  he  bad  thsra  nvt  before),  naA  mwt  fullil  the  wanrnaiy 
ff  his  aneeatM  :  Mid  di*Mm*  nil0(ji)  wu  with  l«Ba  jtwUce  ado^wd  al*o 
m  respect  «f  cdlatenl  mmntiM,  whiob  Uk«wwa  (though  no  asacts  d»- 
Hcnded)  barred  the  half  of  the  wanantpv  (mm  elaiming  the  land  by  any 
wrilateral  title  )  apOB  the  preanWipriQW  of  |»w  dtat  ba  might  bereaTisr  bare 
MMla  by  deacent  either  from  w  tbiouj^  lb*  aftma  aacealor.  The  inc4Hi- 
renience  of  this  Uuer  bnnch  of  the  nih  was  felt  very  early,  when  teo«nl4 
by  the  cun«y  took  upon  tfaem  ta  «lNBe  ttieur  laads  with-  wananty ;  which 
'  aolUural  warranty  of  tbi>  fftthw  deeeeading  upon  the  sou  (who  ww  iba 
hair  of  both  his  psreiUa)  beired  him  fron  cUimiag  hi*  owMmal  inheriMoce  i 
IB  remedy  wbidi  the  ataUM  of  GJouoestw,  6  £dw.  I.  c.  3.  decltxed,  that 
Hch  warruty  should  be  no  bar  to  the  nm,  unl«as  aaaots  descended 
from  the  fathar.  It  was  afterwards  aUoaptad  in  50  fldw.  Ill 
[*a03]  *la  make  the  same  provision  universal,  by  en  acting,  that  no  col- 
lateral wamnty  should  in  a  bar,  unless  where  assets  descended 
from  the  asms  anoeator  (f )  )  but  it  thM  iHOceeded  nottoe9ect(9).  How- 
«*Br,  by^the  statute  U  Hen.  VH-  «-  2Q.  notwitbatauding  any  alienatiga 
with  warranty  t^  tenant  in  dower,  the  heir  of  the  husband  is  not  barred, 
tbougb  he  be  alw  heir  to  thi»>wife.  Aad  by  stunta  4  di  5  Ann.  c,  1&. 
•U  wairanttea  by  any  tenant  for  Ufa  ahall  be  void  against  those  in  remsiit* 
Att  or  reveraion  ;  and  all  collaurd  warrantiea  fay  any  ancestor  who  ha« 
no  estate  of  inheritance  in  poweauim,  sh^ll  be  void  against  his  heir.  By 
the  wording  of  which  last  statute  it  should  seem  that  the  legislature  meaal 
lo  allow,  that  the  collateral  warranty  of  tenant  in  tail  in  pouessian,  de^ 
•ceuding  (though  without  assets)  upon  a  lemslniler'man  or  reversioner! 
should  still  bar  the  remsindor  or  reveraion.  For  though  the  judges,  ta 
expounding  the  st&iute  de  doait,  held  that,  by  unsJogy  U  the  statute  of 
Gloucester,  a  lines]  wsrrsniy  by  the  tenant  in  tail  wuhout  assets  sbotdd 
oot  bar  the  issue  in  tail,  yet  tbey  held  such  wamnty  with  assets  to  be  t 
sufficient  bar  (r) :  which  was  therefore  formerly  mentioned  (<)  w  one  o( 
the  ways  whereby  an  estate-tail  migbt  be  destroyed  ;  it  being  indeed 
nothing  more  in  effect  than  exchanging  [he  lands  entailed  for  others  o( 
equiU  value.  They  also  held,  that  collateral  warranty  was  not  within 
ue  statute  dt  dottit ;  as  that  act  was  principally  intended  to  prevent  the 
leaant  rn  tail  from  disinberiting  his  own  issue ;  and  therefore  collateral 
warranty  (though  without  assets)  was  allowed  lo  be,  as  st  common  laW| 
a  BufRcient  bar  of  the  estate-tail  and  all  remainders  and  reverRiona  expect- 
■Dt  thereon  (t).  And  so  it  still  continues  to  be,  Doiwithstanding  the  sta- 
tute of  queea  Anne,  if  made  by  tenant  in  tail  in  possession  :  who  there- 
fore msy  ILOW,  without  the  forms  of  t  fine  or  recovery,  in  some  cases 
(*)  Co.  Lin.  lOL  (rlUtLtllt    *lM|.MS. 

tf}  UlI.TIl.Tll.  (1)   Pu.  ][«. 

(fl  Co.  LLH.  171. {tt  Ca.UtLtH.    Slinl.i» 

(0)  In  Naw-Yari  linml  mi  aolkwnl  wu-     minu  a(  their  (iieeikir  or  .«i4(or  lo  tbr  «■ 
I     irnt  of  ill*  Imndi  rMoirvd  bj  tbem.     It  P  6 
738,  4U1.1 
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ttike  K  good  dollWTSBM  JA  fiMHdni|iifli,  by  mfMnddiRf  a  wafrau^  4o  )tu 
gnM ;  «bicb,  iT  nccompinud  wU  Matu,  ban  hia  aw«  iaaHS,  bmA 
witbout  Ibera  tara  aock  of  hu  kain  u  nwy  bs  is  mnaiodei  ot  rev«>>' 
Mm. 

*7.  AAerwaTTaiitj  Muallj  follow  cowmnM  ^0),  or  oenTeo-    [*3M] 
tjoaa,  which  are  clauna  of  agnMMat  eon  Awed  in  a  dead,  where- 
hf  «uher  puty  may  atipulate  for  the  truth  of'oertain  facts,  or  ibajt  bat 
binwcIT  to  -  jJeTftHTTi,"  or  give,  something  U)  the  ot{k{fr._   Thus  the  gronlor 
■       '  )  had        ■  ■  --      .  -        - 


ttajr  flovenant  that  iM  oath  a  rigfal  U  ooaray  j  or  tor  ihft  gnntee'a  qKnt 
MijayvMiflt ;  or  the  lika ;  tho  gniMo  aay  cwrannU  to  pay  hia  rent,  or 
kaep  the  premiaea  in  l«(wir.  4^-  («)•  If  di«  covouomt  sovanMits  for  hia^ 
s*ir  and  hia  fmra,  it  ie  toen  a  ••nmaM  i«dt  aad  deoMad*  upon  ibe  b«n  ( 
who  are  bound  to  poffotm  it,  piaTidad  ilUy  have  lasoM  1^*  deaouM^tet 
MAotherwise;  if  he  eavenairisaiaof«  hiaMMtittsr«aad«(ftmMMr«f«r<,hia 
fMiaonal  asseio,  aa  Wall  aa  hia  iraalt  aw  UMwiaa  fMf«d  for  th«  poriiiraHuiM 
■»£  the  coveMut ;  which  makM  «iok  e*f  onaM  &  beltar  Bvoumy  than  anj  -. 
wamnty  (11)^  It  ia  alas  in  aoMo  raapoetB  a  Ifaa  iMMrity,  and  ilieiefov* 
■wre  beneficud  to  the  grantor ;  wbo  naually  oa—nwifr  only  for  ihn  acta  of 
Unw«lf  tind  ba  ancsstont  wheteaa  a  fVMiti  tBorrmnty  BMMida  i*  «U  nta*- 
liMd.  For  wbioh  reaaoaa  the  oov<mm  haa  in  mo4«rn  praoiioe  totaUy 
Mpeinoded  tho  oihM!. 

B.  LuUy;^0ine«dM  cMBAw^iwbioli  mttntimwtb*  axeemieB  anddala 
of  deed,jr_the_tin>9.Qf  its  beinj^van  or  ex«cittod,  wibai  ei^nwly,  or  hy 
roference  to  some  day  and  yeat  before  nwjuiDnod  (»)•  Not  but  a  de«d  M 
gtwt,  (LUbou)|h  it  mention  no  daM :  Or  halfa  a  falaa  data )  or  «*«b  if  il  lu4i 
a>  impoMible  date,  aa  the  tUttielh  Of  Februaiy  ;  provided  the  real  day  «r 
ita  being  dated  or  given,  that  le  ielinred,  catk  be  proved  {m)  ( 13). 

(■)  Apprtdli.  n*Il.  tl,lw(.  TlU.  dlCo.Ultlt.   Sni.M. 

W  Otd.  fif.  tH.  _^ ^_ 

110)  Ai  lo  ooTenanti  is  |cn«nl,  we  Com.  ^»  la  lili  usiinea.  1  Minh.  lOT.  S.  C.  S 
Dig.  CoTfninl.  TUt  WDtd  '(nmust"  ia  nm  TauM.  118.  4  H.  ft  6.  ISS.  id.  U.  mBd  Id 
••MDiiillT  n»ceui(i7  U  Ibe  nlidii;  of  ■  eo-     ««utan.  &,a.  iiMianllni  lo  tha  nalurc  of  i)m 


lo  pay  ji  •  ooTmaiit,  ud  aiuie.     i  Lc.  36.     Suenoer'i  sax,  5  Cot  IT. 

t,  <<«cUr«I  upon.  _  Ctaphain  r.  Mojla,  b.     3  T.  R.  \2.     And  these  are  coTCi<,inU  red, 

And  it  may  ba  inTerredrroaitbeex-  u  iher  cilber  paM  a  n>liT,  or   eotiGrm  an 

in  anolhet  cairanaiit.     16  EmI,  333.  liOflion,  lo  conneclad  with  reallj.  ibal   he 


%  (vteauit  Alt  ha  balli  lighl  Id    wbo  hm  iba  realir  ii 


iIt  anint  bia  own  aeti,  benafit  of.  or  ii  liaUe  to  perfarra.  tb«  obliga- 

dint  he  ku  ■  (nod  tJtiB.  lion.      Fit*.  N.  B.  145.      Sbep.  Touch,  c.  7. 

I  take!  br  deennt,  be  eo-  Ifll.     Elee,  a*  to  right  (Tid  lialiili^  of  mini 

idi<hoae  of  bia  md  being  aued  on  tbeae  covi>nints,  in  rut  ol 


■nceator:  anil  if  brdefiae,  llit  not  nnuanal  fbr  h«ira,  auigneca,  &e.     1  Cliuj  on  PI,  10,  11. 

kiia  tooovananl  tgainat  IhaacnofthsdeTiaor  13.  M,  39.  4E. 

*■  vail  aa  hia  own.     Bat  lbs  naual  ward* "  not-  (II)  TlW  axamtora  and  itdminittTaton  ma 

Whbaisnding  an*  act  by  him  dma,"  ftc.  are  ft-  hMndbyeTery  coTenamwilhont  bring  nanMid, 

Mnll)'  to  be  taken  ■*  eonHiting  the  cnenaal  nnleea  El  ia  aneh  •  earamnl  a*  ■■  ti>  be  par 

•Daotaofhiaomi.     IBoa.ftP.fiSiM     Hob.  Ibrmedprnoimllr  InAeMTenanlor,  and  Ibn* 

^%.  SeeDieeaniirnetionaoneoTaiMnUfbrfDDd  haa  bees  no  breaeb  befora  hia  deaih.      Cm. 

title.     e8«unit  ITS.  a.  b.  IBI.  Rii.  559. 

CoTenania  which  afleet,  or  ai*  inti>aMly  (13)Ttiadat*ofadaadianB>(>anBlial.Ooaa. 

amtohed  to  the  ihing  granted,  aa  la  Tegair.  D^.  fU.  B.  i.   .In  aacimt  tiniH  the  dale  «. 

paT  rent.  &e.  are  itnd  to  run  arith  the  tand.  the  deed  ■•*  gmmlly  omiiled,  and  the  >«s 

and  trind  noi  onlylbr  leaaea,  bM  hia  awigaaa  aoa  «■■  this,  Ttt.  that  ibe  time  of  preacnptlaa 

tita,  S  On.  16  b.  and  enar*  to  Ike  heir  and  fi«i|gemlT  changed,  and  a  do*d  diied  belbm 

uaignee  of     ne  lesaor.  eTen    although    not  )h*  time  of  ptcaeriplion  waa  Bot  phadablo,  bM 

tuned  in  ttw  earvnaiu.     Sea  3  La*.  93.     Aa  a  deed  vilhoM  date  night  be  alleged  to  h* 

«r«  (lao  thoaa  whieh  the  mntor  taakea  ihat  anda  wilhin  the  lime  of  preaoriplion.     DaMa 

he  ia  aeiaed  in  file,  haa  a  right  to  namiwj,  fat  begtiii  lo  be  added  in  Iba  reigna  of  Ed.  H  aid 

aaiat  enioynient,  for  liirther  uaunnoo.  aM  Ih*  Ed.  HI. 

Ilka,  whieb  enun  not  oniT  to  Iba    ruEM,  bat  WhtNadMdpai|iOrt^  lobeardatoaatl* 
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THE  RIGHTS 

I  proeeed  now  ta  tb«  JffA  nquisho  Tor  making  a  good  deed  ;  the  nai< 
■""    '  '       This  is  necesaary,  wherever  any  of  tlie  paniea  deSfSTr; 

, .._..  -9.iKi(  done  on  his  request,  the  deed  in  void  as  to  Inm.    ITBecwt. 

h«  ahoiild  read  it  himself :  if.  he  be  blind  or  illiterate,  anollTer  niiialTWH 
itlo.^jii.  If  it  ber«ad  falaelyiit  will  be'void;  at  leaat  toriio  imich  aa  ii 
mlirecited :  ii»l«aa  it  be  B«»ed  by  colhuion  that  Efie  IBeed^'sKUT  HS'T^id 
fclae,  on  -purpose  lonnkHit-Tcridifdr  in  euch  caM  it  shall  bind  the  ftan- 

duleol  party  (y). 
[*309]  'Sixthly,  it  ia  retnrimte  that  the  party,  whoae  deed  it  iSj  shooM 
*e((I  (14),  and  now  in  most  esses  1  apprehend  shoiird  tignlTS- 
Jo_[19).  The  HM  ef  Nab,  as  a  tnnrk  of  antbemieity  to  letters '&n3~artl a 
instruments  in  writing,  Is  eitremely  sncivnt.  We  read  of  it  snmng  th* 
Jews  and  Persians  in  the  earliMtt  «nd  most  sacred  records  of  history  (s). 
And  in  the  book  of  Jerenriah  there  is  a  tery  remsikable  instance,  not  on^ 
of  an  attestatton  by  seal,  but  also  of  the  other  usual  fcnnalities  sttending  a 
.  Jewish  puTchaae  {a).  In  the  civil  law  alao  (A),  seals  were  the  evidence  of 
truth  ;  and  were  requiTcd',  on  the  part  of  tfao  wimemee  at  least,  at  tfaa  at^ 
testation  of  erny  testament.  But  in  the  times  of  onr  Saxon  ancestom 
diey  were  not  much  in  nae  in  England.  For  though  sir  Edward  Coke  (r) 
relies  on  an  instance  of  Mug  Edwin's  making  use  of  a  aeal  about  an  htos- 
dred  years  before  the  conquest,  yet  it  does  not  follow  diat  this  was  dta 
naagn  among  the  whole  nation :  and  perhaps  the  charter  he  mentionB  may 
be  of  dnnbtful  aulbority,  from  this  very  circumstance,  of  being  sealed , 
■ince  we  are  aaaurea  by  alt  our  ancient  historians,  that  sealing  was  not 
.  then  in  common  use.  The  medmd  of  the  Saxona  was  for  such  as  conld 
'  write  to  subscribe  their  names,  and  whether  ifaey  could  write  or  not,  to  affis 
the  sign  of  the  cross  ;  which  cuatoni  our  illiterate  vulgar  do,  for  the  meet 
part,  to  this  day  keep  up  ^,  by  aigning  a  cross  for  their  mailt,  when  unable 
to  write  their  names.  And  indeed  (his  inability  to  write,  and  tberafMe 
making  a  cross  in  its  stead,  is  honestly  avowed  by  Caedwalla,  a  Saxon 
king,  at  the  end  of  one  of  his  charters  (d).      In  like  manner,  and  fn 

(•XRsp.l.S.    Illl«i.t7.  |i)  /■•<  t.i<i.i*a 

(i)  I  Klngi,  c.  tl.   DkIM.  e.  B.    ZMbv,  b.  t.  M  1  '■<<-  ">■ 

M  "  Aial  1  bou^t  Iha  flakl  of  Huwneel,  BOd        (A  "  Pnfrim  m^  fn  jfiuniifli  (urrnt  ifa 

ar^lra^.  And  I  lubKrtbnl ttw svldenca, uid anl-  J«.  JvI.M.tlt.  And Ihli (KconHnf  n Pne^ 
•4  It,  ind  look  wnnuK*.  ud  wsMisd  him  Uh     alul,  iiw  aaiparnr  Jnttn  In  th*  cut.  in)  Thao- 

— '-"— .-...—..... — ^ — T   Jon  tof  octfa  omhi  tn  ifir.  rwt  nr  fa>»  ■««>»• 

SOtn  of  NoHinbrt,  lod  wm  «MaMd  I7  on*  (II)  3—  ia  iBMnl,  Cdn.  Dw.  Fail,  A.  K 

of  iwo  richmbnU  DO  ItwHRhnr  tfaM  maDth,  S«tia|  u»t  ba  namd  in  plaadiaK    1  Sauad 

andliriheatinMnapiaTiaiiadaT.ilouhakl  WO.  n.  I.     If  A.  •icew*  •  dawl  lor  hiaiadr 

ts  In  itnRwiariiil,  it  sM  appaariBg  that  ■  hiuik  mut  hU  panaar  bf  Iba  m^iiritg  of  hi*  rmttmr, 

wu  left  [or  Iha  diite  mt  tha  Lima  of  the  aiaeu-  and  ia  Au  aruma,  ii  hu  baon  hsid  ■  toad  a^ 

tioB.     aMoara,  1S3.     A  peraon  var  daeUni  acuiwn,  ihiragb  onlr  Malad  «»».l  T.  R  ilX 

is  cannant  itial  iha  dred  vw  indcBMd,  mada,  3  Van,  STS.  ihoigli  it  )•  an  eaUMiihpd  raK 

■mI  cnneludad.  as  a  day  aatiaamnai  rn  the  day  that  ana  painMr  OMUM  bind  rb*  Mb«  pari- 

•nwbiehih«d>vdiM*lfiaaUuid«Uiara«of  ana  hr  dtad-     7T.R.S0T.     A  pmo*  n» 

It  ro  hnyt  haen  indanled.  maila,  and  coocluded.  eattnji  ■  deed  U  hia  piiaripal.  ahndil  sin  m 

4EaW.4TT.     Andwbaretberaia  nodaieioa  Ihe  aane  of  tba  priBnpal,6T.  1- 


UMmalhingtobtdnnawirh'  "far  A.  B.(lba  ptiaoipalh  E.  F. hu  siwmajr.' 

in  ■  cariaia  lime  after  ila  aupnoasd  date,  Ui*  B  Eaat.  113. 

linie  Hill  be  ailenlBtad.IiotB  the  dclinrr.    8  (IS)  Smingaawni  aMMCMaarr,  anlaaa  w 

Ld.  Raym.  tOTfl.     And  ae*  Bm.  Ab.  Laaam,  L  oaaea  undar  iba  atatMa  of  (rMida  and  daa* 

I.    Com.  Dig.  Fait,  B.  3.  aCHWted  andar  pavaca.     Coa.  Di(.  Fkil,  B.  1 

il3)2Cn.3.9.     I2CO.90.     Bkin.  158.     ■  IT  V«*.  J.  tW. 
.127.  9T.R.14T.  Caa.Dit.Fait.B.a 
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ibe  nine  iinBonnDiintBble  temeaB,  tbe  Nonrmni.  «  brxve  but  *3'  [*308] 
litcrete  nation,  at  iheir  fiist  aeulement  in  France,  oaed  the  pnc-  - 
lice  of  ipaliiig  only,  witbout  wiiting  their  naraea :  which  Guit(»n  conu- 
Bued,  when  ieuniag  made  ila  way  among  them,  though  the  reaaon  for  d» 
ing  it  had  ceased ;  and  hence  the  chaiter  o(  Edward  the  Confessor  t* 
Westaikister-abbey,  himself  being  bnnight  up  in  Nonnandy,  was  witnes»< 
ed  only  by  hi*  seal,  and  is  generally  thought  to  be  the  oldest  sealed  char- 
eter  of  any  autbeaticicy  in  England  (e).  At  the  conquest,  the  Norraaa/ 
1  lords  brought  over  into  this  kingdom  their  own  fashions  ;  and  introduced  J 
\  waxen  seals  only,  instead  of  the  English  method  of  writing  their  nunca, 
and  aigning  with  the  sign  of  the  cross  (/].  And  in  the  reign  of  Edward 
I.  every  freeman,  and  even  such  of  the  more  stibstsntinl  villeins  as  wer«  ftt 
to  be  put  upon  juries,  had  their  distinct  particular  seals  (y).  The  impie»- 
jions  of  these  seals  were  sometimes  a  knight  on  honeback,  sometiisaa 
other  devices :  but  ca^  of  arms  were  not  introduosd  into  seals,  nor  isdAsd 
into  any  other  use.  till  about  the  reign  of  Richard  the  First,  who  broi^l  . 
them  from  the  drotsade  in  the  holy  land;  where  ihey  were  first  invei^i 
and  painted  on  the  shields  of  the  kniglus,  to  distingiuah  the  variety  of  per* 
sons  of  every  Chriatian  natimi  who  resorted  thither,  and  who  could  not, 
when  clad  in  complete  steel,  be  otherwise  known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals, 
lemained  very  loiig  among,  us  ;  for  it  was  held  in  all  our  books  that  aest* 
ing  alone  was  sufficient  to  authenticsta  a  deed  :  and  so  the  common  foia 
of  attesting  deeds, — "  ataUd  and  delivt-red,"  continues  to  this  day ;  ncA- 
withstanding  the  statute  29  Car.  II.  c.  3.  before  mentioned  revives  the 
Saxon  custom,  and  expressly  directs  the  signing,  in  all  grants  of  laadt, 
•nd  many  other  apeciea  of  deeds  :  in  which  therefore  signing  seems  to  be 
now  as  necessary  as  sealing,  though  it  hath  been  sometimes  held  thai  lh« 
one  includes  the  other  (A)  (16). 

A.Bfiyei^u^quisite  toagooddeedis,  thatit  be  dtUvtrtd  {I7)by 
the  party  hijTis  el  f  or  his  certain  atiomey,  which  therefore  is  *aUo  ex-    [*307] 
|»«ssedin  the  attestation  ;  "  sealed  and  delivered,"  A  deed  takes  ef- 


^uglit  firman  (skliK,  n  tmtram  Mprciiiii  m'  (1)  S  Lar.  I.    Stn.  Itl. 

<I6)  In  £Uu   *.   Smitli  (I  Ves.  jun.  )3.),  liimed  ■  deed  which  bein  aa  the  fiee  of  it  s 

Chief  Jnuice  Willn  uid,  "I  do  ml  think  declintioB  UiiI  ih«  demi  wm  Mikd  ^i)  1U 

Milingi*  to  be  coniideied  u  ligning;  and  1  pirtj,  ia  nhen  the  intinwnT  o(  ■  (Ubacribing 

declnre  wi  now,  beemwe,  If  tli«t  queition  ever  Kilneu  ™nnol  bo  oblained,  or  when  he  hu 

aomei  beron  me.  1  ilnll  notlhjnk  mywlf  pre-  no  Tecotlrciion  on  the  lubjecl.  etidende  lo  b* 

•hided  frem  *eigbiag  h  thoronghl*,  iiiri  cle-  left  lo  ■  jury  thit  Ibe  paitT  m\ti  uh)  d«li- 

sneinsthal  it  ii  iu(  liirflng,  Q0t»ilb*i>nding  icrrd  the  rlppd.     TTiiuDt.2SI.     SMinb.SRT, 

A*  aUiir  dicM,  which  h  Diu<r  cmm  wera  and  «•  17  Vea.  J.  439.     Peak*  R.  146.     It  is 

■■maeii  dicM,  bat  tonlr  ihs  wordiof  tha  ir-  louaitinn  of  fact  (bi  the  jutt  upon  ih*  wbol* 

poReia."     And  a*a  to  iba  nme  aaeet,  Stuiili  eridenea,  whether  k  hond  wu  deltvared  ■■  a 

(.  BtatiM,  (1  Will.   313).      See  aliD  aire  S  dreil  to  lake  elhct  Ina  the  moment  af  drii- 

(17)  Wiihreisidtothedelinrrof  adprd.  Earl' Bi  air.  Ahbou,  C.J.  loidiba  jur;,  thas 

to  particular  latm  or  ceiemouv  ia  neeeaaarr ;  "  lo  make  ihe  deti,Tary  eoodiiianal.  it  waa  net 

M  will  he  aoffieient  if  ■  partr  tsatiflei  hig  I'li-  necaiaiiTT  thai  any  eipraaa  worda  ahonld  ba 

IMiiinn  in  any  manner,  uhether  by  action  or  nird  at  Iha  tina,  tha  meeluaina  waa  to  ba 

word,  lo  delirer  or  put  it  into  the  pc«eaaina  drawn  from  all  tha  einmnaUBen.     liDbriatad 

air  the  other  party,  aa  by  thrawing  it  down  np-  alliiuealioB  aato  Ibe  iataauoa  of  tlw  party,  il 

■n  the  labia,  with  the  intml  thai  it  may  be  ai  the  time  of  detirrTy  be  eipraaily  daclarad, 

taken  up  by  tha  other  party ;  or  if  a  atran^er  ibat  be  delirered  it  aa  an  eaerow.  hot  that  waa 

deliver  it  wilh  Ihe  aueal  of  Iha  party  lo  tha  not  eaaential  to  make  it  an  eacmw."    2  B  ft 

dmd      Phil.  Et.  449^     9  Rep.  137.  a.  Com.  C.  88.     Bae  alao4  B.  ft  A.  440. 
Dii.ti.   RTidcM*.    (A.  3.}  Pnndbatapaiiy 
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feel  only  botn  this  tnditifln  or  dtUmy ;  6ir4f  thadAtabeialMOt  imfUMi- 
ble,  the  delivery  aacertain*  tlie  tiine  of  it.  And  ir  anothet'  peison  seals  tit* 
<leed,  yet  if  the  party  delivai*  it  himself,  be  thei«by  adopts  the  sealing  (t% 
aud  by  a  paruy  of  reaaoa  the  sigaing  also,  and  makes  ihem  both  his  owd> 
A  detiven  m^Jie  either  absolute,  that  is,  to the,pariy.p;,£fAfl[ee himself; 
fif  to  a  third  person,  to  hold  till  some  conditions  be  perfonned  on  the  part  at 
ibe  grantee  :  \a  which  last  case  it  b  not  delivered  as  ^  deed,  but  as  an  ex- 
■  ifrojc't^at  is,  as  a  acrow]  or  writiag,  which  is  not  to  take  efTect.as  a  deed 
till  the  conditions  be  performed  ;  and  then  it  is  a  deed  to  all  intents  asd 
pUfposea  (». 

'Cbe/ost  requisite  to  the  validity  of  adMKLia.tbie^'tjvtlXtoQi.Qr.exejiiulioii 
of  it  in  the  presenee  of  witnetset  ( 18) :  thangh  this  is  neceeaaiy,  rather  for 
preserving  the  evidence,  than Tor  Goastitutiag  tbeessuteeof  the  deed  (19). 
Our  modern  deeds  are  in  reality  nothing  more  than  an  iroproveaieot  or 
UnpMcaiion  of  the  ird««'c^Mt«(a  mentioned  by  thfi  fyxlal  writers  (i),  which 
Were  written  memorandums,  introduced  to  perpetuate  tb«  tenor  of  the  con- 
veyance and  investiture,  when  grants  by  parol  only  become  the  founda 
tioD  «f  frequent  dispute  and  uacertaint^.  To  ihia  end  ^ey  registered  in 
the  deed  the  persons  who  attended  as  witaauas,  which  was  formerly  done 
without  their  signing  their  Dames  (that  not  being  always  in  iboir  power), 
bnt  they  only  heard  the  deed  read  ;  and  then  the  clerk  or  scribe  added 
their  names, in  a  Bort  of  memorandum:  thus:  " hvt  tutilnu  JoAanne  Moert, 
Jaeobo  Smith,  el  alUs,  ad  hone  rtm  camMctUit  {i).  This,  like  all  other  ■O' 
lenn  tranaactioaa,  was  originally  done  only  conrn  parent  (nr),  and  Ire* 
qnently  when  assembled  in  the  couit-bami,  huwked,  at  comity-court; 
which  was  then  exneaaed  in  the  atteslation,  te<t«  eami^a<K,Aun({m&,  ^.  (s^ 

Afterwards  the  attestation  of  other  witneaaea  was  allowed,  the  tri' 
[*308]    al  in  *caae  of  a  dispute  being  still  reserved  to  the  parts ;  widi 

whom  the  witnesses  (if  more  than  one)  were  associated  and  J(hd* 
ed  in  the  verdict  (o)  ;  till  that  also  was  abrogated  by  tbe  statute  of  Yorit, 
12  Edw.  II.  St.  1.  c.  2.  And  in  this  manner,  with  wHoe  such  clause  of  A*^ 
testibut,  are  all  old  deeds  and  charters,  particularly  magna  carta,  witnessed. 
Ajid  in  the  time  of  air  Edward  Coke,  creations  of  nobility  were  still  wil> 
nossed  in  the  same  manner  ( p).     Bnt  in  the  king's  common  charters,  writs 

10  FbA.  t  ISO.  In)  SiMlm.eKn.tn.    Midat.   nnwi.  N*  A 

U)  Co.  Lilt.  K.  m  MU. 

(Il  Four.  1.  1 , 1. 1  {>)  Co.  L»t.  t. 

(I)  Co.  LRt.  T.  {•)  1  Inil.  TT. 

W  FnM.  1. 1, 1,  a. 

j;i8)  It  ia  not  e«eiiliiil  to  lbs  nlidity  ofa  cumaMncst  prcHUtbed  by  ■  powct  we  M  h* 

MM,  i.i  gsnenl.  ihst  it  (buDliI  be  executed  IB  (trlcilr  obierv^.    U  ■  padiciilar  mmba  ol 

tlw  pmenca  of  k  wtineu.    Cim.  Dig.  F>it>  atimting  ••Itneinii  h  required,  ihera  aHnlbs 

B.4.     Phil.onETid.413ta4£l.(lh<id.     And  thnl  number.    If  ibey  are  to  Bitrsl  in  ■  puti. 

irlinaibeninipioriwo  fictitious  penom  had  cuW  form,  that  furin  muni  lie  fDllnvrcd  ;  mi 

bem  lubni^ril^d  bj  way  of  aiteataiion,  lb*  cbey  oiiiBt  atlnleirir  Ihing  that  »  iwceuarr 

judfe  p* rmitled  the  plaintiff,  who hnd  racei>«d  fbr  Ihl  eirculion  orthepnncr.    4Taiult.  SM. 

the  deed  from  the  defendanl  in  Itinl  deceilful  7  Taunt.  3U.     11  Vca.  454.  3.  C.     Abo  Sua- 

■hape,  U.  give  t.idenoe  of  the  lumd-wiilinj  of  dan  on  Pawns.     Bin  (bs  54  Gm.  Il[.  t.  lOl 

Ifae  defendant   himself;  and  whets  (h*  aub-  aid*  Iheoraiaaion  of  iha  memotuduiaof  attes 

aoiibioji  vitikaaa  denied  any  ncollcction  of  the  talion.  when  ialact  ibedeed  liaa  keen  dull  ■■, 


Pcake  Rep.  S3.  140.     8     .  (IS)  Id  Neo-YoA  if  a 


Citiiip.  635.  behold  ii  oat  acliiwnledged  beibta  ibe  pra 


iuItoB*  under    neti,  it  doea  not  take  effect  againal 
pewera,  ii  full^   eatnbli^taed.      It   ia  a  oefl-    lar  or  incDmbnnRer  until  ao  ankAOni) 


lown  nil«.  lint  all  the  fotmalitin  and  eir-    (1  &.  8.  736, 1 13T.J 
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or  letUfra  patsnt,  tb«  stylo  ia  now  slWred :  for  at  ^raent  the  king  ia  hik 
owl)  witnoss,  and  bUmis  his  lelWra  potent  thus  :  "  T««(#  meijao,  witneaa 
owaelf  Bt  WmtniiDaurr,  ii,c."  a  Com  which  wu  introduced  b;  Richard  the 
Fint  (9),  but  not  comnwDly  naad  till  ab*ut  the  begioning  of  the  fifteenth. 
oaBOuy ;  aof  the  olaoae  of  it;*  tnliiiu  entirdy  discontinued  till  the  reixu 
of  Henry  the  Eighth  {r) :  ivhioh  wa»  bUo  die  sra  of  discontinuiDg  it  in 
tbe  deediit  of  sabjecta,  learning  beiag  then  Tevived,  and  the  faculty  of  writ- 
iag  more  general ;  and  Aerefon  aver  since  that  time  the  witaesaea  have 
■mlly  Bubaciibed  their  atteatationB,  either  at  the  boUom,  or  on  the  back 
of  the  deed  {t). 

Ut.  .Wfl  are  next  to  ctinsidert  how  a  deed  may  be  aooideJ,  or  rendered  of 
M  efeci.'  And  from  what  haa  been  before  laid  down,  it  will  follow,  ttiat 
if  a  deed  wanta  any  of  the  essenUal  requiailes  before-mentioned  ;  either,  1. 
Prop* r' parties,  and  a  proper  (object-jnaiter  1  2.  A  good  and  sufficieat  con- 
nderilifil:  3.  Writing  on  paper  or  parchmeni,  diily  stomped :  4.  Sufficient 
and  fegal  words,  pn^rly  disposed :  5.  Reading,  if  desired,  before  the  ex- 
•cation :  6.  Sealing  and,  by  the  itaUite,  in  most  cases  signing  also :  or, 
7.  Delirery  ;  it  is  a  Toid  deed  oi  viid's.  U  may  also  be  avoided  by  mattei 
tat  fostftKto :  as,  1.  By  iMore,  interlining,  or  othei:  slieistion  in  any  ma' 
Hnal  part :  unless  &  memorandum  be  nuide  thereof  at  the  time  of  the  exe- 
cution and  attestation  (t)  (20).  3.  By  breaking  off,  or  defacing 
|he  Beal(u)(21).  3.  By  delivering  it  up  lobe  caocelled;  "that  [*309] 
H,  te^aveUnea  drawn  over  it  ia  the  form  of  lattice-work  or  ea»eeUi; 
ikovgh  the  phrase  is  now  uaed  figurativaly  for  say  manner  of  oUiteratioli 
«r  defacing  it  (22).  4.  By  the  diaagreotneni  of  such,  whose  concurrence 
M  wecesaary,  in  order  for  the  deed  to  aland :  ae  the  husband,  where  a  feme- 
TOVBTt  is'  concerned  ;  an  infant,  or  person  under  duress,  when  those  disabi- 
iittes  are  removed ;  and  the  hke.  .5:_By  the  judgment  or  decree  of  a  court 
of  judicature.  This  was  ancMBtly  the  province  of  the  court  of  star-chani- 
ber,  u)(t~naw  of  the  chancery  (23):  when  it  appears  that  the  deed  was 
obtained  by  fr^ud,  foiee,  or  other  Ibiil  practice  ;  or  is  |;woved  to  be  an  abso- 
hUe  forgery  [w).     In  any  o£  Iheae  casea  the  deed  may  be  voided,  either  ia 


(»)  Set  m  temt^.Ctu,  Dif.  ful,V.    A  Fain.  «%    And  tha  doiuiog  arcasoaUins  ■ 

4ttd  aaj  hn  doiuidcncl  ■■  u  eoliia  tnouc-  deed  will  nnt    in  inj    um   dir«t   propartj 

tioo,  speislini  u  lotlwdjReRui  [uttiM  fmn  ubieh  hii  once  retted  bj  tranig -—  -* 

id — 1 r -— "— -ich,  but  not  perftol  sommi'—      "  "        "•      — 

Lot  alUTMioB  MKle  St  A.  8 

K  InsMCiion   itiU  lepinl 


ID  bj  alL     AoT  alUTMioB  MKle     3(  A.  876.    If  uTcral  ieia  in  '■  deed  apd  b* 
■'       ■'^   ■  '  '■"     ■  ilelrbound  ibenb)',  Ihe  breakineoffthB 
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.     .10   pmgnu   of  (oeh  k  InnMciion   itill  sepmle.^ ,. 

leirm  toe  deed  Tilid  ■*  to  (he  |artie*  preti-  kiI  of  otie.  wiih  intent  10  dnchargi, .,„_ 

ovflj  encQiing  il,  prondiil  th*  iltonitkla  bn  fature  liability,  nill  noi  titer  die  JiMtii*  af 

aoC  ribfltad  tba  aituation  in  which  thej  Mood,  the  othen.     I  B.  di  C.  68S. 
Attbus.wbea  A-eiecuted  there  ware  blanka,        (22)  But  when  iin  eaUla  naa  nuaed  by  A* 

wfuch  we™  filled  up  and  interiineationa  (i»d»  deed.lba  nerelr  caneelliae  ll  will  not  avOiBa, 

aalbni  B.  riecuted,  but  aa  th<  fillint  np  and  but  there  nmit  be  a  reconTejanee,  or  in  eaaa 

«t«riinpatlDna  did  not  afleel  A.  the  aonvaj.  of  a  leaae,  a  turrender.     6  Eaat,  M.    4  B.  dc 

aora  to  C.  waa  Talid.     4  B.  &  A.  673.  A.  463. 

(21)  Sac  in  genenl.  Com.  Di(.  Fait,  F.  t.        (23)  The  conita  afeDniTnon  law  an  eqnallf 

Itmnat  be  rni  inteniional  break  ioi  off  or  defaa-  eompeiant  U  Dulli^  the  deed  in  auch  eaa« 

b(  b>f  the  paitr  lo  whon  tba  oaBar  ia  bauad,  a|isn  the  prioeiple  that  th*  mind  Dot  aasesliDi 

iirtfifavKnan  bonnd  Ivmk  off  or  dafaae  tha  it  ia  not  ilw  deed  af  the  paily  aouiht  K  ' 

sol.it  wiH  DOtarotd  die  deed.     Teoahaloa,  abarKad  b;  it;  and  then  ia  nooeeaaKmti 

«4.  K8L2.     Andif  itappBartWtheac^  baa  aoit  toaoovrt  of  eqaitr  for  relief,  whan 


1  affiled  and  afierwaria  broken  off  or  da-    daaea  al  'mk  eaa  ba  MMnoed.     3T.  R.  T6S 
Med  bj  •eeidenl,  the  deed  will  tlill  be  lalid. 
Voi_  I.  87 
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put  OT  UAi&y  >  according  u  iLb  caoae  of  «Toidaaee  ia  wan  oc  1«m  mm- 
aire. 

And,  having  thus  explained  the  genenJ  nstun  of  deed*,  we  ue  aezl  M 
consider  their  several  apeciea,  together  with  their  reapeclive  ihcidentt.  And 
herein  I  ahiil  only  eiaminn  the  puticnlata  of  thoea,  wliich  from  loog  piae- 
tice  and  experience  of  their  efliciLcy,ar«  generaJly  uaed  ia  the  alienatum  of 
real  estates  :  for  it  would  be  tedious,  nay  infinite,  to  descant  upon  all  ibt 
aeveral  inatniments  made  use  of  in  ptrs^uU  concerns,  but  which  fall  ludst 
our  general  definition  of  a  deed  ;  that  is,  a  writing  sealed  and  delivered. 
The  former  being,  principally  aoch  as  serve  to  convey  the  property  ^fludl 
Vid  tenements  from  man  lo  manTare  commonly  denominated  eonM|(4s^; 
which  are  either  couveyancea  at  common  loai,  or  such  as  receive  their  fwf 
and  efficacy  by  virtue  ofjhe  ttatute  oj'uset. 

I.  Of  conveyances  by  the  comnion  Iaw''(24),  stnne  may  be  .called  vrigt- 
nalj  or  jTnmory  convey  an  cea  ;  whichxtB-those  by  uigftDa  whereof  the  base 
lit  or  esULle  is  created  or  Rrst  arises  ;  others  are  derivative  or  iiettmdm. 
whereby  the  benefit  or  estate  originally  created,  is  enlarged,  restriJ|K4 

transferred,  or  extjngnished. 

[*310]        'Original  conveyances  are  the  following:    1,  F.Qoflineot;  3. 

Gift;  3.  Grant  ;  4.  I^ase  ;    5.  Exchange  ;  6.  Panitien:  deri- 

vativo  are,    7.  Release  ;    8.  ConHrmation  ;    9.  Surrender ;    10  Aasigft- 

ment ;  11.  DereazBncB[25).  , 

1 '  A  feofCmeBijfeoffamentam,  is  a  subetsntive  deriifed  from  the  veib,  t» 
tmteoff,feofare  or  infeudare,  to  give  one  a  fend  ;  and  therefore  feoSmentil 
property  donatio  fmidi  (x).  It  is  the  most  ancient  method  of  conveyance, 
the  most  solemn  and  public,  and  therefore  the  most  easily  remombered  and 
proved.  And  it  may  properly  be  defined,  die  gi^  of  any  corpore^.  heredi- 
tament  to  another-  He  that  bo  gives,  or  enfeofia,  is  called  the  ftafor;  ' 
ud  the  person  enfeofied  is  denominated  Uie  feoffee. 

This  IS  plainly  derived  from,  or  is  indeed  itself  the  very  mode  of,  dis  sfr 
cient  feod^  donation  ;  for  though  it  may  be  perfonned  by  the  word  "w 
feoff"  or  "  grant,"  yet  the  aptest  word  of  feoffment  is,  "  do  ax  d*d^  (yt> 
And  it  is  still  directed  and  governed  by  the  same  feodal  rules  ;  insomucB 
that  the  principal  rule  relating  lo  the  extent  and  effect  of  the  feodal  grant, 
"  temof  est  ^i  legem  datfendo,"  Ja  in  other  words  become  the  maxiroffl  Ml 
law  with  relation  lo  feoffments,  "  modui  legem  dot  donation^  {t),  htA 
therefore,  as  in  pore  feodal  donations,  the  lard,  from  whom  the  feud  nrnvad, 
tnusl  expressly  limit  and  declare  the  continuance  or  quantity  of  estaU 
which  he  meant  to  confer,  "  ne  gtUt  ftu*  donaaae  praetwntUur  quam  in  ioMr 
tione  espTMserit  {a)  ,■"  so,  if  one  grants  by  feoffment  lands  or  tenements  to 
another,  and  limits  or  expresses  no  estate,  the  grantee  [due  ceremonies  of 
law  being  perfonned)  hath  barely  an  estate  for  life  (ft).  For  as  the  pe^ 
■onal  abilities  of  the  feoffee  were  originally  presumed  to  be  the  immediate 
or  [wincipal  indncements  to  the  feoffment,  the  feoffee's  estue  ought  to  bs 

(■)  O.  Lltt  *.  («)  Ht-  >**- 

(ri  itu.  (()6LiMt.ia. 

•<■)  wri(iit,«. 

(M)  Ai  to  tha   nnurk*  niwtc  in  tba  Hal  (SS)  FeoffiDeBt*  wttb  livnv  tt   iBua  Mi 

ftocndiia  pig*  Wp>EB  3ZT  incluife,  tba  MU-  ■bolnhed  in  Neir-York;  dMdid'tatgUBiM 

4mt  will  beu-  in  mind  that  Ihe;  ippl;  to  th*  tale,  •ndaft<iuiiuidi*laaM,iuT>ti'lbaasiA 

bMBmoa  law  eamtjiaeta,  not  almji  to  Mi-  bni  ■>«  datmH   iruH.      I  E.  8.  7M,  As 

MlnjeoaTaraiieMiatbarwiMheBMf  blliata  4  13(^149. 
IM^  anan.     8«  p.  334,  A*. 
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Gonfinvd  to  hi*  penon,  and  atdiaiat  only  for  liu  fife ;  nnlna  the  feof- 
foT.  by  ezpreBB  proviaton  in  the  creitinii  'and  conatiuiiion  or  the  [*3Uj 
sotaie,  haui  given  it  a  longvr  eontinuance.  These  espreai  [«oTi- 
•iofM  are  indeed  generally  nwde ;  for  thi*  waa  far  egea  the  only  oonrey* 
anee,  whereby  our  ancesum  were  wont  lo  create  an  estate  in  fee^mple(e), 
by  giving  ih«  land  to  the  feoAee,  to  bold  to  him  and  hia  heir»  for  ever  ; 
UMMigh  it  Borvea  eqnaily  well  to  coiiTer  any  other  eatate  or  freehold  {d). 
J  But  by  the  mere  wtmlt  o£  the  deed  ths  reoffment  ia  by  no  meana  per  ) 
I  fecied,  there  remaina  a  very  material  ceremony  to  be  paiformBd,  called  A-/ 
wry  af  tnim ;  without  which  die  feoffee  has  but  a  mere  estate  at  will  {e). 
This  liTeiy  of  ssiain  is  no  other  than  the  pure  feodal  investiture,  or  delivery 
ofjcorparealpoaaeaaionof  theland  or  tenement;  which  waa held  absolute- 
ly  neceasary  to  compFete  the  donation.  "  Nmtfmdum  tiiu  MeMftfttra  nul- 
to  modo  etuutitui  potitit  (f) :"  and  ao  eaate  waa  then  only  perfect,  when,- 
u  the  andior  of  f'leta  expreasea  it  in  our  law,  "jUj^riM  u  semitae  con^e- 
<w  (g)  (26)." 

Inveetiturea,  in  their  original  rise,  were  probaUy  intended  to  demonstrate 
in  conquered  countries  the  actual  possession  of  tlie  lord ;  and  that  he  did 
.Ktt  grant  a  bare  litigious  rig^,  which  the  soldier  was  ill  qualified  to  pro- 
aecute,  but  a  peaceable  and  firm  poasessioiL  And  at  a  lime  when  writing 
waa  aeldom  practised,  a  more  oral  giA,  at  a  diatance  from  the  spot  that  waa 
giveQ.'waa  not  Ukely  to  be  either  long  or  accurately  retained  in  the  meiiHH 
ly  of  by<Btandera,  who  were  very  Uttle  interested  in  the  grant  Afterwarda 
they  were  retained  as  a  public  and  ■otorious  act,  that  the  country  might 
take  notice  of  and  testify  the  transfer  of  the  estAte ;  and  that  such,  aa 
elaimed  tide  by  ether  means,  might  know  against  whom  to  bring  their 
sctiona 

in  all  weU-govemed  natitHta  some  notoriety  of  this  kind  hu  been 
ever  held  requiaite,  m  order  to  acquire  and  ascertain  *the  proper-  [*312] 
ty  of  lands.  In  the  Roman  law  ptaimat  Jimimiiun  waa  not  aaid  to 
subsist,  unleaa  where  a  man  had  both  the  right  and  thetorporalpM^Miion  ; 
vhich  poaaeaaion  could  not  be  acquired  i(ilhout  both  an  actual  intention 
Id  posseaa,  and  an  actual  aeisin,  or  entry  into  the  premises,  or  part  of  them 
in  the  name  nf  the  whole  (A).  And  even  in  ecclesiaatical  promoiiona, 
where  dte  freehold  passes  to  the  person  prtmioted,  corporal  poBaeasion  ia 
required  at  this  day,  to  vest  the  property  complotely  in  ihe  new  proprietor ; 
who,  according  to  the  distinction  of  the  canonists  (i),  acquires  thejW  ad 
fWM,  OT  inchoate  and  imperfect  right,  by- nomination  and  institution  ;  but 


(«Co.LlUra.  — M  tfc*w  ■■ iiiln/rt;  ic<.rifat  «■ 

«1  U(.(M.  frttmti<Hf—iii*lT<«ri.  ^Ff.*^,*,I^  Am 

ttll  1.1.74,  t». 


il6)  Lonl  Uu»fi<ld  (in  Tayttr  j.  SmU,  de«d  of  feaffimnt,  willbcprHumsd.  iihcie  tIh 

tuit.  107),  laid,  in  eonfnnniir  wiihtha  uil  poaMuion  bu  gone  iceording  to  tbefeoBincnt 

•bora,  "MiniD  ii  *  Mclmial  term,  to  danniB  tbra|natlaigItiof  linx.     {Jitktnr.  Jaclamt, 

thacomplatiDiiofthUiiirntitiinbT-liiehtlM  Fits-Gib.   147.       Tlinekmerimt  t.    TVviy,   1 

IcMMwu  kdniiniia  into  Ub  Maura,  iihI  Willi-  Plowd.  119).     And  r  cmurt  of  tqiiilr  wiir  «vbo 

•nl  i^di  BD  frariwM  ooaU  ba  MDMituMd  or  luppl^  lb«  ■dmitt«!  drfecl  of  liiei;  ofMiiin, 

fmt.      DintiMD,  MBMqmaar.  ohm  *aai  wb«r«  ■  fmfmeni  ippean  to  hkn  b«n  mid* 

aof  Mmiof  tlw  Imaai  out  of  hU  wnuro,  forigoodoritiJmbfeoonsidtnlioH.  {T/uimjt 

amupiafiu  pbo*  ud  ftudil  relition."  hh  t,  .lif^tU,  u  aUied  from  Reg,  Lib  in  Mr 

bibouldbaobKnad,  bowerar,  that  liraty  of  H.ilhhi'»nouiio  1  Veni.40.  Btrjikr.F->v^ 

wiita.  ikoofh  lb*  hel  b«  BM  iadonad  «  tba  1  Eq.  Cl  Ab.  320\ 
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not  the,;iMM  r«,  or  eoinpl«)«  Bi>d£dlii^M.aalM«kn|[Mrpanl|MMa«MM 
Tliemfbia  io  dignitLw pwbmmqb  i».gi«^  hj  iniiil»inl .  ih  MgioricsuA 
riciiTsgRB  hf  indactioa,  mlhout  which  m  imapocal  lightB  secsi*  to  ib» 
■flmter,  ibongh  cvMy  oaoleMuiMftl  powAi  i*  r««ad  ift  hia^  ^r  in»iiintiM^ 
So  &Im»  eveB  ia  daaMNis  of  hnili  hjr  aav  hw,  vhiefa  an  aa«  «>  ibe  heir 
tvr  >^of  the  ImwitsaU^  the  heir  has  ■M;)fawa»«lMMMWM^Di&BuMl  cm^ 
plete  ownanhip,  till  he  bu  mada'  an  acuuJ'caipanl  enny  b«»  >ba  lawb: 
for  if  ha  dies  beftn*  mKv  mada^  iu  hair  afaal  not  b*  aotided  to  take  dw 
poaieMion,  bwl  the  heir  of  the  pawn  »ha  wm  bat  actaall;  Beiaad(it).  h 
i>  not  iherefww  onl^  a  hmm  right  l»  «Mer,  but  the  aMaal  entry  that  Mafaa 
a  maa  cotapleca  awBei ;  aa  aa  M>  tiaMOil  the  UtMitaaoa  to  hat  own  han : 
mm  jut,  t*d  Mtaiita,  faint  ariptba*  (i). 

Yet  the  oanoral  traditiaft  of  luida  being  aomettawo  iaaoBaeiiaBt,  a 
^nbolical  dehvaty  of  yotaaiwin  waa  iB  nany  caaaa  aacietly  aBowcd; 
by  inaafening  aonatliiiig  near  at  hand,  in  the  praaenoe  of  oradiUo  wiu 
neasea,  which  by  agreement  ahould  aerre  to  repreaont  the  very  ^Ag  d^ 

signed  to  be  ooiM«7ed  ;  aad  anoooapaBcy  odhiftatgnorayinbirf 
[*313]  wasi  paT*Hitted  as  e^wvalant  to  oeaupaney  of  the  land  haeK. 
-  Among  the  Jews  wa  find  the  avideaca  af  a  pmrchaaa  dns  dofaad 
in  the  book  of  Ruth  (a») ;  ■  now  ihia  waa  the  laaNiiui  in  fomai  lina  m 
ISnel,  conearning  redeeming  and  coBcemmg  changmg,  IbrlD-ooatinB  al 
dungs :  a'raan  pluoked  off  hia  shoe  and  give  it  to  ua-  naigkbov ;  and 
diia  waa  a  testimoBy  in  IsraeL"  Among  the  ancieM  Goifas  and  Swedaa, 
eootracta  for  the  sale  of  lands  ware  ntade  in  the  proMnce  of  witnaasaa 
who  eitended  the  ckok  of  the  buyer,  white  the- seller  oaat  a  ctod  af  tha 
land  into  it,  in  order  to  gir«p  pooeesaion ;  and  »  staff  or  wand  was  abo  d»> 
livered  from  the  vendor  to  the  vendee,  which  passed  through  the  hands  of 
tha  witneeaes  (m)l  With  onr  Saxon  sncaators  iho  dshTwy  of  a  tmf  wis 
a  necessary  solaninity,  to  astabHah  tha  coav^raac»  «f  lands  (a).  And  It 
this  day,  tha  oonveyaaee  of  onr  eopyhotd  estatoa  is  usually  made  bom  dks 
sriler  M  the  lord  or  hie  steward  1^  dalivaiy  af  a  rod  ov  vergOt  utd  disn 
ftom  the  lord  to  the  purchasor  by  Te-delivoTy  oi>  tbo  ssmo,  in  tho  pioaonoa 
of  a  jury  of  tenaaiSi 

Conveyances  in  writing  were  dto  hwt  and  nicMt  raflned'  impiorement. 
The  mere  delivery  of  possession,  eifter  actnal  or  symbolical,  dMonding 
on  die  oculu  testimony  wd  lememhrutco  of  th«  witseaaea,  waa  liable  to 
be  forgotten  or  nmr«preeented,  and  became  frequently  atcspabW  of  praa£ 
Beaides,  the  new  occastons  and  necassities  introdneed  byth»ad¥anoeniant 
of  commerce,  required  means  to  be  devised  of  charging;  and  encumbering 
estates,  and  of  making  them  liable  to  a  multitude  of  condiLiona  and  minute 
designatiooa  for  the  pu^wses  of  raising  money,  without  an  abaohita  aala 
^  the  land ;  and.  sometimes  the  like  proceedings  were  found  useful  in  m- 
der  to  make  a  decent  and  competent  [wnviaion  lor  tha  numeEoua  branches 
of  a  family,  and  for  other  domestio  views.  None  of  which  eosld  bo  «^ 
facted  by  a  mere,  simple,  corporal  trausfer  of  the  soil  IVom  one  man  to 

another,  whioh  was  ptiacipaUy  ealcuUtad  for  conveying  an  a^ 
[•314]    solute  aniimited  dominion.     •Written  deeds  were  therefore  intw^ 

duced,  in  order  to  specify  and  perpetuate  the  peculi&r  purposes 
of  the  party  who  conveyed ;  yet  still,  lor  a  very  long  sariea  of  yeaci,  thay 
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wvn  aavw  nude  me  of,  b«  in  ^iMpuKf  uMi  the  ttxmi  kmnbi  aai  iiMo> 
ikxu  method  ottrtiulht,  hy  delnvry  of  «<Hf>anl  ptSMMion. 

Lirery  «f  wisai,  by  the  c»wiiiiim  ivtr,  ie  MttvSMry  M  be  ma^  i^ttm 
cmy  gruit  of  Bti  eMKM  of  YreehoM  w  horeJittftiwiita  cotyowl,  whrther  of 
t^eritance  or  for  Kft  mdy.  in  beradiufti«nta  incw^mmtl  it  w  im^onribta 
lo  be  naAe  ;  for  they  tr*  not  the  object  of  ihe  wnaee  ;  tend  m  leue*  fOT 
man,  or  oibor  ohalM  imeiMU,  it  m  not  Mceonry.  I«  leasee  tor  yean 
raSeed  n  atmd  MMfw  ie  nocvesuy,  to  Te«t  the  ewMs  in  the  leaaoo :  At 
the  bare  lean  f^vea  nim  only  a  right  t»  «■«(«,  which  ia  vatttd  bla  intenat 
la  riw  tern,  or  intanm  temtim ;  uti  wbe*  be  eiton  in  fmwmee  of  that 
ri]^,  h«  is  ih«ft,  and  not  befbro,  in  paaaeaaiw  of  Ua  t«n»,  and  complata 
tenant  for  years  (p).  TbiB«ntrybydwtanani  hinudf  awvea  tho  purpoae 
of  Koiomty,  «•  w^  aa  h»ry  of  eoiain  ftma  ih«  giamat  oauM  hate  doM ; 


which  it  would  have  been  improper  W  have  given  in  thii ' 

ttat  BalemiiitT  ia  appropriated  ta  the  caarvynun  laf  a  A«ehma.     Ana  tmi 

ia  oae  feaaen  why  IreahoUs  cannot  b*  idade  to  Donnaaca  m  fittmv,  bo> 


)  they  catHiot  (at  ^  eoRimoB  law)  be  made  hut  by  livery  of  i 
Wbi^  tiveiy,  being  aa   actual  mamal  trsditian  of  IM  land,  Ittuat  taka 
effect  m  pnuMttti,  or  not  ai  alt  (q)  (37). 

On  the  cnation  of  ^frttJtM  tsmainder,  «t  oee  «■!  the  same  time  with 
n  panicniar  estate  for  years,  we  have  baibre  aaonithat  M  the  corainon  taw 
Ktvry  must  he  made  to  iba  puticriar  tuia*t  ir).  ftat  if  siid  'r  remain* 
dar  be  created  anorwatds,  «xpaoiaM  •■  a  taaae  for  y^ara  now  m  being, 
Ae  livery  must  not  be  ttada  to  the  laaaea  for  yeUs,  far  then  h  ejmraiea 
nothing  ;  "  nam  quod  mmel  mettm  ttt,  ^mpiiut  meum  ust  tun  pot- 
ut{t);"  bM  it  must  be  made  ta  die  remaindeMnta  'himmf,  [^31S] 
by  comAt  of  tbo  leasee  for  yoara^  (at  wilbow  hie  conaent  no 
faraiy  of  the  poaaeuion  oaa  be  given  (I) ;  partly  beewiae  aooh  litrcifala 
iivety  woiM  bo  an  motment  of  the  tenant  mm  faia  tara,  and  partly  for 
1^  reaaono  befero  givwi  {o^  far  imtoduoiBg  the  <ioocrine  of  atummenta. 

liivety  ti  aeilin  »  oilMr.ili  ilf^  OC-Ib  iMi.  Lireiy  in  daed  ia  thus  per- 
formed.  The  foolfer,  Inssor,  wr  his  Utomey,  together  with  the  faofloo, 
leaseo,  or  his  attorn^  (for  this  may  as  efTecinally  be  done  by  deputy  or 
«nen«!y,  as  by  the  principals  themaelvM  in  person)  (28),  come  to  the  land, 
Of  TO  difi.houae  ;  and  there  in  the  presence  of  wltseasea,  Jeclara  the  con- 
tentsDf.thftfeoffinent or  iease.on  which  liv«ry  is  to  be  made.  Andthea 
the  feoffor,  if  it  be  of  land,  doth  delivor  to  the  fooflea,  Ul  other  petaoaa  b^ 
ng  pm  of.ths  grouftdt  a  clod  or  turf,  or  a  twig  or  bough  there  growing, 
with  words  to  tUa  effect;  "  I  deliver  Oieselo  you  in  the  name  of  seisin  of 
an  the  landa  aad  tanomenta  contained  in  this  deed."  But  if  it  be  of  a 
Inraae,  die  feofihr  must  tain  the  ring  or  latch  of  the  door,  the  house  being 
mite  empty,  and  deliver  it  to  ^e  feaflhe  n  the  aaasa  form  ;  and  then  the 
noflee  must  enter  alone,  and  ahtit  u  die  door,  and  Aitti  open  it,  and  let  in 
the  otheta  (u>}.     If  Uie  eonveyant»  or  feoffment  be  of  divata  landa,  lying 


M  Ca.l.1tt.4«.  CD  fw.*a. 


;.«:" 


t>l  Co.  Lin.  48.    Wot.  Synili.  »I. 


(2T)  Thii  ia  (till  an  io  esarajuiMa  m  com-  the  lUlliorilj  u  iiTini.  whathw  tq*  ths  feoBai 

<wa  Im,  iHt  it  ii  olhcrniie  in  aoni-ajriDcu  or  faoSat,  muat   b«  eomplMalf  ciaeulMl  ot 

DOHi  uoderthe  Matute.     1  Saund.aaUie*  perfbraied  in  the  liretJnM  of  bMh  tha  prinoi- 

■nd  T.  3  ad.  138.9     4  Taunt.  30.     Willea,  pall;  fbr  if  either  of  them  di«  befon  tha  li.e,; 

BW     SWili.TS.     BeenoIeS.  p.  IM.  anH.  ofieisin  lacorftpUlad.  hiaatlorntr  "niMt  pni- 

<M)  Bui  lb*  aa&Mitr  gmm  >■  W  aneravy,  e«a4,  baaauM  Ua  authori^  ii  then  at  an  and. 

It*,  bt  thia  pnipou  ahould  ba  bj  daed.    And  8«a  2  BoU.  Ab.  8  R.  pL  4,  S.    Cn.  Lte  fO.  b 
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»4  THE  RIOBTS 

•oiUeind  in  one  and  tli«  uma  ooiittl7t  then  in  the  feoflbr's  poMean  n, 
livery  of  seisin  of  u>y  puDsl,  in  the  name  of  the  re»t,  aufficeih  foi  all  [«) 
(SU)  ;  hut  if  they  be  ia  aeTeral  oountiea,  theie  miut  be  an  many  liverie* 
aa  there  are  counties.  For  if  the  title  to  thean  landa  eomes  lo  be  disputed, 
there  muat  be  aa  nuny  triala  aa  there  are  countiea,  and  the  jury  of  one 
coaaty  are  no  judgea  of  the  notoriety  of  a  fact  in  another.  Besides  Uk- 
ciently  thia  seisin  was  obliged  to  be  delivered  eorath  paribut  d*  viaitetii,  be- 
fore the  peers  or  freeholders  of  the  neighbourhood,  who  attested  auch  de- 
lifvry  in  the  body  or  on  the  back  of  the  deed ;  according  to  the  rule  id 

the  feodal  law  (y),  jmtm  dtbenl  iitterttM  inntttiturat  feudi,  tt  M* 
[*316]    aiii :  for  which  this  reason  ia  expressly  given :  because  *tbe  peen 

or  vasaals  of  the  lord,  being  bound  by  their  oath  of  fealty,  will 
lake  cue  that  no  fraud  be  conuuilted  to  his  prejudice,  which  alrangen 
might  be  t^t  to  connive  at.  And  though  afterwards  the  ocular  aiteslatira 
of  the  pares  was  held  unnecessary,  and  livery  might  be  made  before  any 
credible  witnesses,  yet  the  trial,  in  case  it  was  disputed  {like  that  of  ill 
other  atteatations)  (t),  was  still  reserved  to  the  para*  or  jury  of  the  coun- 
ty (a).  Also,  if  the  lands  be  out  on  lease,  though  all  lie  in  the  mb« 
coimty,  there  muat  be  as  many  liveries  as  there  ar«  tenaola :  because  H 
livery  can  be  made  in  this  case  but  by  the  consent  of  the  paiticulu  te- 
nant ;  and  the  coDaent  of  tme  will  not  bind  the  rest  (A).  And  in  all  diSM 
cases  it  H  prudent,  and  usual,  to  endorse  Ae  livery  of  seisin  on  the  back 
of  the  deed,  apeciiyins  the  manner,  place,  and  time  of  making  it ;  toge- 
ther with  the  namea  of  the  witnesses  (c).  And  thus  much  for  livery  ia 
deed. 

Li*ery  in  law  ia  where  the  same  ia  not  made  on  the  land,  but  mtJeJ^jt 
it  only ;  the  feofibr  aaying  to  the  feoifee,  "  1  give  you  yonder  land.  eirtW 
and  take  poaDoasioo"  Here,  if  the  feoffee  enters  during  the  Efs  irf  thi 
feofTor,  it  is  a  good  livery,  hot  not  otherwise ;  unleae  he  darea  not  eatat^ 
through  feai  of  hia  life  or  bodily  harm  i  and  then  his  continual  cUin, 
made  yeariy,  in  due  form  of  law,  as  near  as  poaaible  to  the  lands  {iCf,  will 
suffice  without  an  entry  («).  Thia  livery  in  law  cannot  however  be  givse 
or  received  by  attorney,  but  only  by  the  parties  themaelves  (/]. 

2.  The  conveyance  by,  gift,  dokatio,  is  properly  applied  to  the  crealiM 
of  an  "estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and  less*  to 
that  of  an  estate  for  life  or  years.  It  differs  in  nothing  from  s  feoffmwU, 
but  in  the  nsture  of  an  estate  passing  by  it :  for  the  operative  wor^  of 
conveyance  in  this  case  uodoot  dedi  {g)  \  and  gifts  in  tail  are  equallr  io- 

perfect  without  livery  or  seisin,  as  feoffments  la  fee-simpls  (i^ 
[*317]    'And  this  is  Ae  only  distinction  that  Littleton  seems  to  tike, 

when  he  says  (i),  "  it  is  to  be  understood  that  there  ia  feoflbr  and 
feoffee,  donor  and  donee,  lessor  and  leasee  ;"  via.  feoffor  is  a[^ied  lo  a 
feoffment  in  feentimple,  donor  to  a  gift  In  tail,  uid  leasor  to  a  lease  (or 
life,  or  for  years,  or  at  will.  In  common  scceptatiua  gifts  are  frequeoilT 
confounded  with  the  next  q>eciea  of  deeds :  which  are, 

(r)Lltt.t«14.  i«  Lin.t«i,«^- 

(r)  Fmi.  1. 1, 1.  Sa.  (tj  Co.  Ull.  M. 


(M  Djm,  la 
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I.  1I.W.  (fiWsn.SniboLM 
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OF  THINGS.  SS» 

3.  Grantti  eoneestwnet  s   (he    refulu  method  b]f.^,c(HniDOii_.&w,<rf 

— '' "  property  of  ineorpanai  heryjitainyms,  at  lyir.h  thiiiga  "rheio- 

■      '     '  '\).     Forwfei  ' 


^_no_liyey  cap  be  bad  (i).  For_w^ch  reaoon  sU  corporeal  Jiered^ir 
Bwota.  aa  fands  and  baus«a,  are  eald.to.iiftJ>)  Uoerjj  and  ibe  oiBera,  aa 
tdTowaona,  cqmm»nB^tsgi»j^teyeraiona,  ^e.  to  lio  tn^anj  (/),  And  the  rear 
Km  ia  given  by  Uracion  (nt):  "traduio,  or  Every,  mAiI  oiuKJ  e<f  yxin  m 
torporalit  de  p«ra<ma  in  ftrtommm,  de  smmk  in  aMniim,  Irwulofw  ouJ  in  pM- 
Uttionem  mduetio  ;  fed  fM  mcorporo^,  fiwe  nM(  ipnmjtu  rei  vtl  corpon 
imliaareat,  traditicnem  non  patiuntur"  Theae  therefore  paas  merely  by  the 
delivery  of  the  deed.  And  in  ugnioriet,  or  reTersiona  of  lands,  auch  graut, 
together  with  the  atlomment  of  the  tenant  (while  auommenta  were  re- 
<)uisite).  were  held  to  be  of  equal  notoriety  with,  and  therefore  equivalent 
to,  a  feoffment  and  livery  of  landa  in  immediate  poaaeaaion.  It  therefore 
differs  but  tittle  from  a  feofiineni,  except  in  ita  aubiect-matter :  for  the 
operative  worda  therein  conunonly  uaed  are  d»di  et  catettri,  "  have  given 
and  gianied." 

4>^  A  lease  ia  prpperly  R.coQveyance  of  aAJll&ndaor  tenements  ^usually 
m  coiiaideration  of  rent  oi  .other  aanital  recompense},  made  for  life,  (br 
years,  or  ai  will,  but  alwaya  for  a  hts  time  lban.4ie  lanor  hath  in  the  pre- 
tniaea ;  for  if  it  b«  for  the  wAoIt  tutereat,  it  is  more  properly  an  assignment 
u35^  lease.  The  usual  worda  of  operation  in  it  are,  "  demise, 
mnt,  and  to  farm  let;  dimiri,  eonettti,  ^  ad  _firmam 'traditti."  [*318] 
Farm,~6i  fierme,  is  an  old  Sazpn  word  signifying  provision  (n) : 
and  it  came  to  be  used  inaiead  of  rent  or  render,  becauae  anciently  the 
(reater  part  of  rents  were  reserved  in  proviaiona ;  in  com,  in  poultty,  and 
ue  like  i  till  the  use  of  monev  became  more  frequent.  So  that  a  farmer, 
frvutritu,  waa  one  who  held  his  lands  upon  payment  of  a  rent  otfoorme  : 
titough  at  preaent,  1^  a  gradual  departure  from  the  original  aense,  the  woid 
farm  ia  brought  (o  aigni^  (he  very  estate  or  landa  so  held  upon  farm  or  rent. 
l)y  this  conveyance  an  estate  for  life,  for  years,  or  at  will,  may  be  created, 
either  in  corporeal  or  incorporeal  hereditaments )  though  livery  of  seisin  ia 
indeed  incident  and  necoasaty  u>  one  species  of  lesses,  via.  leases  for  life  of 
9fuputeal  hereditaments  ;  but  to  no  other. 

Whatever  restriction,  by  the  severity  of  the  feodal  law,  might  in  timea 
of  very  high  antiquity  be  obaerved  with  regard  to  lessee ;  yet  Wthe  com- 
Boon  law,  as  it  has  stood  for  many  centuries,  all  persona  seiaeToTkny  es- 
tate  might  let  leases  to  endure  so  long  as  iheir  own  interest  lasted,  but  no 
longer  Therefore  tenant  in  fee-aimpie  might  let  leases  of  any  duration  ; 
lor  ne  hath  the  whole  interest,  but  tenant  in  tail,  or  tenant  for  life,  could 
make  no  leaaos  which  should  bind  the  issue  in  tail  or  reversioner :  nor  could 
a  husband,  seised  jure  vxona,  make  a  firm  or  valid  leaae  for  any  lunger 
term  than  the  joint  lives  of  himself  and  hia  wife,  for  then  hia  interest  ex- 
pired. Yet  some  lenanta  for  life,  where  the  fee-simple  waa  in  abeyance, 
might  (with  the  concurrence  of  auch  as  have  the  guardianship  of  the  fee) 
make  leases  of  equal  duration  with  those  granted  by  tenants  in  fee-simple, 
•uch  as  parsons  and  vicara  with  consent  of  the  patron  and  ordinary  («) 
So  also  bishops,  and  deans,  and  such  other  sole  ecclesiastical  corporations 
as  are  aeiaad  of  the  fee-simple  of  landa  in  their  corporata  right,  might, 
with  the  concurrence  and  confirmation  of  auch  peraona  as  the  law  requirea 
have  made  leases  for  years,  or  for  life,  estates  in  tail,  or  in  fee,  withoc 

(t;  Co.  LtU. «.  M  Spain.  fOtm.  m 

i:j  IM.ITS.  fo  o>.liM.«i. 
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SM  TBE  RiailTS 

['3IVj  Miy  HmitatioD  m  CMitroid.  And  cnpovMioiM  mggnpie  '"o^^ 
have  iBB^e  wluX  eatalM  t)My  plowed,  witbout  the  confiraiUMn  of 
■tt]r  other  pereoD  wk&taoerer.  Whereu  miw,  br  eeveral  etatutes,  ihn 
pewOT,  where  it  waa  tmreaBonablB,  and  might  be  made  an  itl  use  of,  ia  r*> 
Mnined ;  and,  where  ia  the  other  cmos  the  reatraiot  by  the  cobhiob  imm 
■eemed  too  hard,  it  ia  in  aome  tneaMire  lemoved.  The  former  atatutee  an 
cdlod  the  rettraimng,  ibe  laKer  dM  auMutg  Btatute-  We  will  take  a  visw 
tf  tbem  all,  in  order  of  tine. 

And,  first,  the  tnaMing  statnte,  33  Hen.  VIII.  c.  38.  empowera  dua* 
flunner  of  persona  to  make  leases,  t9  endnre  for  three  lives  or  one-BBd* 
Imnty  yeara ;  which  could  not  do  so  before.  Aa  first,  tenant  in  tail  amy 
bjr  such  leases  bind  his  issue  in  tail,  but  not  those  in  remainder  m  rsrsr* 
■ion.  Secondly,  a  fambund  seised  in  right  of  Itts  wife,  in  fee-simple  or  fe» 
tail,  provided  the  wife  joins  in  saeh  lesse,  may  bind  her  and  her  heirs  there- 
hy.  Lastly,  all  persons  seised  of  an  estate  of  fee-simjJs  in  right  of  itinr 
churches,  which  extends  not  U>  parsons  and  vicars,  may  (witbout  tfae  o«a- 
dtrrence  of  any  other  person)  bind  their  suceessors.  But  then  there  srast 
many  reqaisttes  be  obaerrvd,  which  ibe  statnte  specifies,  otherwise  sash 
leases  are  not  binding  (;r).  1.  The  lease  must  be  by  indenture ;  and  not 
by  deed  poll,  or  by  parol.  2.  It  must  begin  from  the  making,  or  day  sf 
the  making,  and  not  at  an^  grestei  distance  of  time  (30).  3.  If  there  ba 
■ny  old  lease  in  being,  it  must  be  Grat  sbsototely  surrendered,  or  be  witUn 
a  year  of  eipiring.  4.  It  must  be  either  for  twenty-one  years,  or  three  lires, 
lad  not  for  boih.  0.  It  must  not  exceed  the  term  of  three  lives,  or  twe» 
ty-one  yearn,  but  may  bs  for  a  shorter  term.  6.  It  must  be  of  oorpovMl 
hereditaments,  and  not  of  such  things  as  lie  merely  in  grant;  for  no  rent 
can  be  reserred  thereout  by  the  common  kw,  as  ^e  lesaor  can- 
[*320]  not  resort  to  them  to  distrein  (q).  7.  It  must  be  of  'lands  and 
tenements  most  commonly  letten  for  twenty  years  past ;  so  thai  If 
theyhad  been  let  for  above  half  the  time  (or  eleven  years  out  of  the  twenty) 
either  for  life,  or  for  years  at  will,  or  by  copy  of  coun  roll,  it  is  snffici«& 
6.  The  most  usudt  and  customary  feorm  or  rent,  fur  twenty  yesrs  past, 
must  be  reserved  yearly  on  such  lease.  9.  Such  leases  must  not  be  mads 
without  impeachment  of  waste.  These  are  the  guards,  imposed  by  the 
statute  (wluch  was  avowedly  made  for  the  security  of  farmers  and  th« 
consequent  improvement  of  tillage)  to  prevent  unreasonable  abuses,  in 
prejudice  of  the  issue,  the  wife,  or  the  auccesst^,  of  the  reasonable  indnl 
gence  here  given  (31). 


(30)  BrTuioututaofpirliuaeM.  uuliiM  !M.     I  Bab.  ITT.    I  Rol.  Rep.  3ST.    3  Bdk 

(rtqaentlr  b/  priiiU  WUleoKnU,  b  jwvicr  i)  S04.     Co.  Lill.  46.  b.     Bui  Ibii  qucMMa  hsv- 

(nntad  of  nuking  laaua  iu  iiosietiion,  bul  iii(  \iten  bioughl  igKin  bernra  loid  HknaSeU 

Bot  innvenion,  farseeniiin  icrm  ;  iha  obJKt  ind  ihe  courtofting'tbHinh.  it  wm  wuhHA 

Uisg  itui  Ihs  *iIUa  ma;  not  be  incumtMrtd  id,  that  fivm  Uu  da*  mi(hl  *tlb«r  ha  iael—ws 

^  tka  «et  of  Lhc  ptrty  beyuad  >  ipacifie  lina,  or  eidusira  of  the  da;  ;  aiHl  Ibererois  that  it 

Yal  pareoni,  whu  had  Ihw  liaiiifd  power  of  oughl  lo  be  comtnied  ao  ai  to  effieeUale  ibna 

■aking  Icaiea  in  poaaaulon  only,  bad  frr-  iinpaitant   deedi,  and  nor    lo  daatnjp  tfc««, 

wuDtl*  dcmucd  ihe  nnniiae*  lo  hold /ran  iJu  Pugh  '■  Duka  of  Leeda,  Cowp.  Tli.     Fn^ 

Jay  if  Ihe  dtU  ,•  and  the  oouria  [n  leraial  in-  mail  T.  Wnt.  3  Will.  I6S. 

Mancea  had  determined  Ihil  Ihs  wordi  /nan  (31 )  In  Ncia-Yorit  Iben  are  nimm  of  dMM 

Su  ^  af  iXt  dalt  eidadai  Ihe  daj  of  making    Matulat  M  to  ' '-'  ''- 

■Iw  deed ;  and  tbai  of  nHuaouMiaa  than  iTOre  muiia  in  fbtei 
I— »it  in  mfuiioD,  and  raid.    S*a  Cni.  Jao. 
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OP  TEHNQS.  Ut 

Next  {aUmn,  io  order  «f  tiiite,  ib»  ditMing  at  rmttrainutg  Ma(«e,  1 
Clia. «.  19.  (made  eadicily  ttt  Uw  beneit  of  tbe  lacoeuor^  «  aiah  emcte, 
Ihu  all  gnuu  bf  arebbtsbepe  k»d  biaboee  (which  inchide  erca  choee  «■•• 
inted  t^  Ike  dean  aod  chiqHer ;  dM  whico,  hawevar  leog  «c  mMweas 
ble,  were  good  at  bbmib  Uw),  other  thM  tat  the  iwm  of  one-and-twea^ 
fean  or  thraa  lives  from  the  Baking,  nr  (rilhoot  reaorviDg  the  nand  raW, 
ahaU  be  void.  Concsrrent  leaacs,  if  oanfiroMd  by  the  daaa  aad  chapter, 
•n  held  to  be  within  the  excepa'on  of  thia  atatMe,  and  thernfora  ntid  i 
pravided  tliey  do  not  exceed  (toi^rtbei  vith  the  leaaa  in  beiag)  the  lena 
^emitted  by  the  acL  (r)  (3Z).  But  by  a  aaving  sxpraasly  made,  ihit  st^ 
lute  of  I  Eiix.  did  »ot  extend  to  graata  made  by  any  taiahop  to  the  ciowo ; 
hy  which  Beaaa  queen  Elizabeih  procnred  laany  fair  poaaeuuons  to  ha 
inade  over  k>  hei  by  the  prelalea,  either  foi  her  own  uae,  or  with  intitnt.to 
be  granted  out  again  to  her  faromitea,  whom  ahe  thua  gratified  without 
Bay  ezpenae  to  beraelf.  To  preveat  which  (r)  for  the  ruture,  the  atatuie  1 
iac.  i.  c.  3.  extends  the  prohibitioa  lo  granta  and  loaaes  made  to  the  king, 
la  well  aa  to  any  of  hia  aubjecta. 

Next  cooiea  the  ataUM  13  Elia.  c  10.  explained  and  enforced  by  the 
Mantea  U  Elia.  e.  11.  &  14,  18£ha.  c.  11,  and  43  Eliz.  c.  29  ; 
which  extend  the  restrictions  laid  by  *Uia  last-nwDtiooed  atattite  [*331] 
mm  bishops,  to  certain  othti'r  iaferior  corperaliona,  both  aole  and  ag- 
gragate-  From  laying  all  which  t^^ther  we  may  collect,  that  all  «el> 
Mgea,  cathedrals,  and  other  ecclesiastical  or  aleenioeyaary  oorporadona, 
■M  all  parsons  and  Ticars,  are  restrained  from  making  wj  leasee  of  their 
taoda,  unlesa  under  the  following  regulations  :  1.  They  nuist  not  exceed 
tarex^-ooe  yeara,  or  thiee  Uvea,  fiaoi  the  making.  3.  The  aecwstained 
rent,  or  mors,  nwst  be  yearly  reaerrod  thereon-  3.  Houses  in  corpora* 
ttona,  or  market  tffwns,  may  be  let  for  forty  years,  provided  they  be  not  the 
Msnninn  hninnn  of  the  laasora,  nor  have  above  ten  aerea  of  ground  b^ 
longing  to  Utem  ;  and  provided  the  leasee  be  boundto  keep  them  in  repairt 
and  they  may  also  be  aliened  in  fee-simple  Tor  lands  of  equal  value  in  re> 
•ompease.  4.  Where  there  is  an  old  lease  in  being,  no  coneurrenl  Isase 
ahall  be  made,  nnlesa  where  the  old  one  will  expire  within  three  years.  5 
No  lease  (by  the  equity  of  the  statute)  shall  be  made  without  impeach* 
■Mat  of  waste  {t).  S.  All  bonds  and  covenants  lending  to  fniairate  the 
proriaious  of  the  statulea  of  13  A  IS  £liz.  ahall  be  imi. 


<3S) 'nMUwafroaearTCRKMHauiaaa-  ii  not  mt  ■■;  period  an  ntsmt  of  mon  iku 

wbt  ioTolvMl  fram  tha  conflicthic  opcrttioii  tmDtf-ona  jamn  la  Imm.     Bit  Ih«n  buibii 

Lha  HTanl  tw  two  Imus  in  Iha  tam*  wit  nunina  (n. 

(ha  pnMi-  liu,  at  tha  laiaa  lima,  nor  one  laua  for  liraa 

aai  maiw  an  IH  HHHiwa  :  — ' -■■"  ' -■- ■--  '-•'-  -' 

If  a  DiHop  hare  macta  a  lEaM  for  ti        ,  ... 

^e  jrean.  undar  tbe  3S  Has.  Vl[l.  ha  mar  wnoHBr  in  caafeTtiu  (o  intareai  udob  th* 

•taka  a  froih  k*a*e  for  t*aair-ona  ;aan  fraa  Uma.     If  tha  lacimd  (mm  be  gnniad  la  taf 

A*  SMkiDf  thansf,  at  aD;  lima  Msaedinf  *  Mbar  ihan  tha  laaaea  in  iSa  tint,  Um  lam 

year  befora  iba  aipiraLion  of  iba  fini,  wtiiab  na;  Inaa  hii  rawadt  bj  dialm*  br  tha  !•• 

oitl  ba  valid  a|n«  being  anafinnad  b;  Iha  daan  tentj  of  bia  rant  iwrinf  lha  oantiiuianiia  ef 

asd  chapter.     Far  it  ii  of  no  eooaaquanea  ta  dw  OM  latsa,  heeauM  Uw  eld  laaaae  uj  f^ 

(ba  raeeeawc  how  Iub(  the  old  laaae  baa  ta  bia  rant  to  tM  aa«  lauM*.  w*--  --  ' -'  - 

~  B  at  na  perio*""'  -------  -"^ —  = -■  -  — - — ■  — '^- 


■C  lb*  aBEtent  aoaawa  law  wkh  Uw  trrtni  be  two  1< 
ttu,  attb 
and  anolbar  (otytm;  lh*r 


Ik  tam  <^lbe  latter  aammMicaafiDm  it!  dais,  onl}  ijoaeid  bf  aation  of  deljl  or  eoi 

•ad  both  *n  ihaa  ninning  out  at  tba   aama  See  Bac  Ab.  tit.  "LMfas  asd  Ter 

tiaa ;  and  if  lha  <nl  aipire  tha  next  year,  tha  Yean,"  S.  Kale  3. 
neond  will  aipin  tarani;  jaan  after,  aa  thaw 
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•H  THE  RIGHTS 

Conewning  lhu«  reatrictivs  ststates  then  tn  two  obaamtioiu  to  bt 

nude  ,  first,  thu  ihejr  do  not  by  way  coosuaction  enable  mv  peisoiu  to 
make  aucb  leaaeK  u  they  were  by  common  law  diaabled  to  make.  There- 
fire  a  parson,  or  Ticar,  though  he  ia  reatrsined  from  making  tobgei  leaaee 
than  !oi  twenty-one  yeara  or  three  lives,  even  wUk  the  conaent  of  patron 
vtd  ordinary,  yet  is  not  enabled  to  make  any  lease  at  all,  so  as  to  bind  hii 
anccessor  vithout  obtaiaing  such  consent  (u)  (33).  Secoodty,  that  Unn^ 
leaaes  contrary  to  theae  acta  are  declared  raid,  yet  they  are  good  against 
the  letaor  during  hia  life,  if  he  be  a  aole  corporatioi) !  and  are  also  good 
agbinst  an  aggregate  corporation  so  long  as  Ue  head  of  it  Uvea,  who  is 
presumed  to  be  the  most  concerned  in  interesL  For  the  act  waa  intended 
for  the  benefit  of  the  succeasoi'  only  ;  and  no  man  shall  make  an  adTan- 

tags  of  bis  own  wrong  (w). 
[*3S2]        'There  ia  yet  another  restriction  with  regard  to  college  leaaea, 

byatalute  18  EUz.c.6.wbicbdirecta,tbatone-tbirdofttie  old  rent, 
then  paid,  should  for  the  future  be  reaorred  in  wheat  or  malt,  reserving  a 
quarter  of  wheat  for  each  6j.  8d.,  or  a  quarter  of  malt  for  erery  5t. ;  M 
tUU  the  lessees  should  pay  for  the  same  according  to  the  price  that  wheat 
and  malt  should  be  sold  for,  in  the  market  next  adjoining  to  the  respective 
colleges  on  the  market  day  before  the  rent  becomes  due.  Tlus  is  said  (x) 
to  have  been  an  invention  of  lord  tressurei  Burleigh,  and  air  Thomas 
Smith,  then  principal  secretaty  of  state ;  who  observing  how  greatly  the 
vaiue  of  money  bad  sunk,  and  the  price  of  all  provisions  riaen,  by  the 
quantity  of  bullion  imported  from  the  new-found  Indies  (which  effects  were 
likely  to  increase  to  a  greater  degree),  devised  this  method  for  upholding 
the  revenues  of  colleges.  Their  foresight  and  penetration  has  in  this  re- 
^wct  been  very  apparent :  for,  though  the  rent  so  reserved  in  cotti  was  at 
liiat  but  one-third  of  the  old  rent,  or  half  what  was  still  reserved  in  money, 
yet  now  the  proportion  is  nearly  uivened :  and  the  money  ariaing  from 
com  rents  ia,  eommunibtu  mtnit,  almost  double  to  the  rents  reserved  in  mo- 
ney (34). 

The  leaaea  of  beneficed  clergymen  are  farther  restrained,  in  case  Oi 
their  non-residence,  by  atalutee  13  Eliz.  c.  20, 14  Eliz.  c.  1 1,  and  18  EiJM. 
43.  11,  and  43  Eliz.  c.  9.  (35),  which  direct,  that  if  any  beneficial  deny- 
nan  be  absent  from  his  cure  above  fourscore  days  in  any  one  year,  ne 
•hall  not  only  forfeit  one  year's  profit  of  hia  benefice,  to  be  distributed 

(■)  Ca,Llu.«     •  (■!  BtiTp*'>aimliofBlls. 


■liiy  the  im  of  tha'tEra  43  oio.  ill.  c.  S4.  und  (anbtr  i 

which  mn  be  uniiplni!  il  Iha  tlma  of  lb*  van  niada  bj  Iks  ttBiponty  naruiM  M  Ota 

daMh  or  MMioa  dT  th«  kuor.     Bro.  Abr.  Ao-  III.  o.  H.  &  1T&.     But  Ihi  naidrnce  of  ipiri 

MpUnea,  pi.  Sfl.     And  a  lauc  of  landn  whieh  tua]  paraona  u  do*  icaulalad  bj  tba  ST  Gaa. 

hafe  naTat  hafbra  liaan  in  lataa,  ibough  eon-  HI.  0.  99,  whioh  npoaled  all  tortatt  aau  ea 

finoad  b;  tha  patron  and  ofdipac)'.  and  in  avair  Ihia  aubjaet,    Bj  Iha  SU  lestiiw  of  liw  ■laMw, 

otlier  tsapMt  duly  aiceuted,  i*  net  bindtng  all  eoniracta  or  agraamcnta  fei  laiiing  hnnaM 

i^Kin  Ihe  aueeeaaor.     1  Bingh.  Rep.  3t,  of  raaideaea,  ot  tba   bnjldinga,  gaidtu.  w 

(34)  The  collfgaa   racairing  a  quarter  of  chirda,  and  apporuaancM 

wheal,  or  ila  value,  for  eiaiT  i3i.  id.  which  sonTeniant  aaiMi|iBlian  of  I 

Ihaj  are  paid  in  monejr.  the  ■'  ■      "    ---' ""-  -■-■ 

Ifaa  prcaent  pricaof  wheit,  w 


kBlh  theae  renu  uniteil 
praaanl  ralue.    Colltgi 


10  anv  basafica,  aad  m  whioii  apiriloal  penoM 
are  by  tba  order  of  tho  bisbap  to  raudo,  ut 


Bui  Toid  ;  and  parsHw  koldiai  po««o»iioa  thcnM 

reiv  far  rrom  Iha  afker  the  day  aoeb  apihiual  penom  an  diraM 

.      „         ere(ara,iBojderta  ad  lo  laaide,  uua  peliea  ii>  that  aflaei,  Ibrfiil 

tht  full  value  sf  the  Mrm,  uka  a  fine  4Di.  for  evarr  day  tha|  •>  boU  ■«( 


u,g-,-ccT:C00glc 


4u  of  snch  b«neficfl,  and  sU  csreiuiila  and  agresmeoU  oS  like  nature,  i 
ceue  uid  be  void  (3G] :  except  in  the  caae  of  Ucesaed  plunJiats,  who  ara 
allowed  lo  demise  the  living,  on  which  they  are  non-re iident,  to  tbeir  cu 
ntea  only ;  provided  such  cuiatea  do  not  alwent  themselves  above 
"forty  days  in  any  one  year.     And  thns  much  far  leases,  with  their    [*3&8] 
■OTeral  enlargementa  and  restrictions  (y). 

5.  An  exe/umgi  ^  a  mutual  st«nt  of  equal  interests,  the  one  in  oonatdor 
t«tion  oT.ihflji^ligi'-  The  word  "exchange,"  is  so  in^vidiully  requisite 
and  appropsiated  by  law  to  this  cose,  that  it  cannot  be  supplied  by  any 
other  word,  or  expreased  by  any  circumlocntion  (s).  The  eslttiea  ex- 
•^f  C'  "'■'"  *^ 'q';°j_|''  quantity  (a)  t-UK  of  wilut,  for  that  is  immaieTuil, 
but  of  inferertTMlee-siinple  for fee-siiopls. a  lease  for  twenty  year* Tor ■  - 

'  -lease  for  twenty  years,  and  the  like.  Atid  tlie  exchange  nuy  be  of  things 
that  Ke  either  io  grant  or  in  livery  {b).  But  no  livery  of  seiain,  even  in  ex^ 
changes  of  freehold,  is  necessary  to  perfect  the  conveyance  (c)  i  for  each 
party  stands  is  the  place  of  the  other,  and  occupies  bis  right,  and  each  of 
them  hath  already  had  corporal  possession  of  his  own  land.  But  entry 
must  be  made  on  both  sides ;  for,  if  either  party  die  before  entry,  the  ex- 
cbsnge  is  void,  for  want  of  sufficient  notanety  (J)  (37).  And  ho  also,  it 
-  two  parsons,  by  consent  of  patron  and  ordinary,  exchange  their  prefer- 
ments ;  and  the  one  is  presented,  instituted,  and  inducted,  and  the  other  is 
E resented,  and  instiluled,  but  diea  before  induction  ;  the  former  shall  not 
eep  his  new  benefice,  becatue  the  exchange  was  not  comfJeted,  and 
therefore  he  shall  return  back  to  his  own  [e).  For  if,  after  an  exchange  irf 
lands  or  other  hereditanjents,  either  party  be  evicted  of  those  which  were 
taken  by  him  in  exchange,  through  defect  of  the  other'a  title ;  he  shall  re- 
torn  back  to  the  possession  of  hu  own,  by  virtue  of  the  implied  warranty 
contained  in  all  exchanges  (/). 

6.  A^^artiiion  is  when  two  or  iQDre  ^Dint'teuanta,  coparceners, 

qr  tenants' in  common,  agree  to  divide  the  'lands  so  helil  among  [*324] 
them  in  severalty  tgacli  taking  a  disiinct  part.  Here,  as  in  some 
instances  there  is  a  unity  of  interest  and  in  all  a  unity  of  possession,  it  is 
necessary  that  they  all  mutually  convey  and  assure  to  each  other  the  se- 
reral  estates  which  they  are  to  take  and  enjoy  separately.  By  the  com- 
mon law  coparceners,  being  compellable  to  make  partition,  might  have 
made  it  by  parol  only ;  but  joint-tenants  and  tenants  in  common  must  have 
done  it  by  deed :  and  in  both  cases  the  conveyuice  must  have  been  per- 
fected by  lively  of  seisin  (g).  And  the  statutea  of  31  Hen.  VIII.  c.  I.  and 
32  Hen.  Vlll.  c.  32.  made  no  alteration  in  this  point.  But  the  stetute  of 
frauds,  20  Car.  11.  e.  2.  bath  now  abolished  this  distinction,  and  made  » 
deed  in  all  cases  nececsaty. 

These  are  the  several  apecies  of  primary  or  original  canrejuuce*.    ThoM 

(•I  Tv  Ih*  Bilm tHnlnrralsllnf  ta  lauH,       (•)  LItl,  I M, ts, 
wUchI*  n¥vnrtgo>n«dri*<»,Tiiiiinrarsr  -     -        " 

«ba  itDtoit  to  1  Ku.  abnlf.  ISS.  (Iftte,  Ihh  —d 

*nu  Ar  iiiBi),  wbm  Um  wUjict  la  u *  "-  - 

p«n|iKiwut  IH  milvrij  ■uiHr :  ball 
•d  to  ba  eztncud  CroBi  m  muvKfipt  di 


(il  Park,  t ' 
{/ift.  lou. 
If]  uu.  1 130.   Co.  un.  itk 


(38)  But  br  Ika  ST  Geo.  III.  b.  99.  ill  thtia  and  n;auo  ia  la  ba  pnfeTitl,  for  \a  Ibal  am» 

Matutei  whiiA  tmkU  Immi  bf  OM-raiidanca  Iha  lUtuia  ateoutaa  the  pouauion  iDaUMh. 

ararepMUd.  DMaeireuiionorihailMda.     Bnllw'a  ■•«■  )• 

■37}  Ob  tbia  unsoat  u  mdsaft  b;  ImM  Co.  Lilt.  3TI.  b.  u.  1. 
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<*rttii;h  rernaia  lire  of  the  wmM&ify,  or  deft mVii»  mm  ;  vtUdi  pmnppoM 
■Mne  other  ctwiTeysnce  pmcedent,  and  oal^  ■erve  la  eDluve>  <!airfinn,  ti- 
wFjle strain,  restore,  or  tmiBfei  the  inMrem  granted. by  ■nch  origiml  txk^ 
TBymncB.     Aa, 

7.  Releaaea  ;  which  are  a  discharge  or  a  coBTeya«ce  of  ajf'i''  i^jt* 
ItL^^^B  or  teoements,  to  andtlfer  that  hath  aome  fonn»  estate  n  pgeaeanoB. 
The  words'  generally  used  therein  are  "  remiaed,  rt^eaaed,  awl  (or  t/rmr 
qoit-ctainied  t*)."  And  these  releaaea  may  emm  either,  1.  By  vay  rf 
OTi»^M£^  Mtote,  or  entargitr  FwUUe  (38) ;  aa  if  there  be  tenant  Ibr  lifc  er 
jmars,  remainder  to  another  in  ice,  and  h«  in  reMftinder  nfaaaoa  ell  hia 
light  to  the  particidar  tenant  end  bis  b^«,  thia  gives  him  the  estate  in 
ioe  (t)-  Bift  in  thia  cas«  the  rftleesM  tirast  be  in  pwjMmn  ^30)  of  some 
estate,  for  die  release  to  work  upon ;  fbt  if  tbere  be  leases  for  yeara,  and 
before  he  enters  and  is  in  poesessjon,  the  leasorTeleasee  to  him  all  his  right 
Mt  the  reTeraioa,  such  re1e»e  is  void  for  want  «f  poasesmen  in  A«  relea- 
see (ft).  2.  By  way  of  patsing  mm  ettaU,  or  tmttvr  FntaU  (40) : 
[*835]  as  when  one  of  two  copercenOTt  releasedi  tdl  het  "right  to  tbe 
other,  this  pasoeth  tbe  fee-simple  of  the  whole  {i).  And  in  both 
Aese  cases  there  must  be  a  pririty  of  ostate  between  the  reteesor  and  i»- 
leasee  (m) ;  that  ie,  on«  of  llwitr  estMea  miM  be  so  related  to  tbe  otbor,  as 
tD  mahe  bot  one  and  the  sante  estate  in  law.  3.  By  way  of  p^sine  o' 
rigttj^l  1,  OT  mitter  it  droit :  as  if  a  man  be  disseiBed,  and  KleuMth  to  uia 
4uBeiBor  all  hie  rigEt,  hereby  tbe  disseisor  acquires  a  new  right,  whiefa 
changes  the  quality  of  his  estate,  and  renders  that  lawfal  which  before 
was  tortioaa  or  wrongful  (n)  (43).  4.  By  way  of  extnt/uivAm«m :  as  if  1x9 
temant  for  life  maJMS  &  lease  to  A  for  life,  remainder  K  fi  and  his  heirs, 
nd  I  release  to  A ;  this  estingnishee  my  right  to  the  rerersion,  and  ritell 
«nnre  to  tfao  advntuge  of  B's  remainder  as  well  as  of  A^  particular  es- 
tate (o).  5.  By  way  of  entry  vti-feiiffmettt ;  as  if  there  be  two  joint  dio- 
■eisors,  md  the  disseisee  releases  to  one  nf  them,  he  shaU  be  sole  seised, 

iJb}  Lin.  ( 441.  (■]  aid.  sn.  m. 

(0  IH4.  t  *a.  (■)  Uit.  \  too. 

»!  IM.  t  4U.  (d  uu.  1 4N. 

ii)  Co.  ua.  m. 

(MJ  Bal  tliii  Iran  be  tk  imrandnte  re.  apeciMnf  nieua  DWnlramt  <■*•  anle);  tiM 

■tunUcr,  or  rCTwiiiaa,  for  if  A.  hun  i  Km  a  ihii  n)«iHa  per  »Uer  k  ilnti,  tiMre  i>  rm 

fcrfCBti,  nn»ind«r(o  B,  raryMrs,nicnmtnd>r  or  unnoi  be  uij' ncli  ^nntgr.  (Co.  Litt  174. 

or  nvtniim  in  fee  to  C.  C  cannot  relnu  W  >.  n.  I.)  mi  ii  then  uijr  oocuio*  for  word*  of 

A.lnrmmnCpriTi^.eauaaaioftlM  intar-  inherilwe*.     Lilt.  470.  Mid  Co.  Liu.  ma.  k. 

awJinie  urai  in  fi.     Co.  Litl.  £73.  b.  (42)  No  pririiy  u  bmohuj  whn   a  f*. 

(39)  k  nrtuol  poMciiion  will  iiiffice,  if  th*  Uttt  of  ■  right  i)  miae  to  g«  ni^  httk  aa 
ni«Me  hu  an  laUM  Mtinllr  nttti  in  him  titiU  of  freehold,  in  deed  or  in  law ;  b«  ■ 
■1  A*  linuof  iIm  nicaaa,  whinh  woaM  baea-  ra]*M«cuaat  anure  b;  wa^of^aoo^aiiAi, 
pablaoranlariemenLbTiuch  rtleaacirhehad  unleu  il  it  rniide  lo one  hating  a  rpe4iaiJ4*; 
the  aelHaf  poaarMion.  Thu(,  if  a  tenanl  for  for,  ihe  peraon  to  whom  a  right  'a  fajia<  niMI 
twaaiji  TsaraiaakMalaaiBnaBatharfaTAn  baniha  wM>  right;  in  •  paraon  ikh  hani^ 

£9ri.  who  enlera,  a  leleua  to  iha  lint  lanea  the  fee,   ttierafare,   a  relcaw  of  riiht  ap»- 

good.  br  the  poucaiion  of  hi*  leaiee  wai  ratei,  aa  it  were.  1^  eitiBfuiakaiast  ia  M- 

U*  poaaeuion.     So.  if  a  man  nakaa  a  laaaa  ipeet  of  kia  that  attit  (ha  riltaat  i  wUlh 

lor  jeari.  raraaindct  for  jreua,  aad  Iha  firat  eiltBiuiahfaaat   ahall    anan  to  hin    in  aa- 

lataee  enter*,  a  releaae  lo  the  panon  ia  ra-  Baindn,  thoafh  Iha  Ti|M  la  TCI  eitiact  m 

aiainier  for  rean  ia  lood,  to  anlarfe  hi*  aa-  dead.     (1  InaUt.  STS  a,  S7V  h).     If  a  releaea 

tala.     (Hr.  Hatgr«Te%  aota  (3)  to  Oo.  Litt.  of  all  aelMM  be   made  to  a  tenant  fu  Ufc. 

STD  a).  the  paraoa  in  ramaiDdar,  after  iba  death  of  tha 

(40)  If  one  joint-unant  aiaign  lo  tbe  oibar,  laaant  for  lib,  ahall  han  no  benefit  fim  thia 
ttcqwrateaaa  aieleaa«,*Bd  miiw  ba  ■opIaBd-  releaaa.  (1  InaliL  975  b,  BSS  b.  Kdmmi  M. 
ad.     a  Crui*a.  S!7.  (Aon'*  hw,  B  Rep.  SOa.     LamrtCm  aavs  J0 

(41)  There  muat  be  a  priiitf  of  eauia  ba-  Sep.  U). 
t  nan  Iba  rel  saw  aiul  th*  raleuae  in  tbe  tint 
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ni  shall  kMp  Ml  hU  fonnv  connnnioii ;  which  is  the  same  in  «deei  u 
if  ibe  rliMi«ini>n  had  flHlersd,  and  thertbj  put  &n  end  to  ihe  disseisin,  and. 
dUrwuds  had  enfooffcd  one  i^  ihs  diaseisora  in  fee  (j;).  And  hereupon 
w*  may  •toMTva,  tlut  wbtm.  &  OMn  has  in  himself  the  possession  or  land*. 
Iw  must  at  the  csmiBoa  taw  convey  the  froehoJd  by  feoO'ineai  and  livery  ; 
Vhi<h  makes  m  Mtwiety  ia  ifaa  country  ;  bid.  if  a  man  has  only  a  right  .oi 
a  fature  interest,  he  may  convoy  that  right  or  interest  by  a  ratre  release  t». 
bim  ihAt  ia  in  poaeoaaien  of  tha  laid :  fai  the  occupancy  of  ihe  rdessee  is  a 
nU.ai  of  sufficianl  Dotoriety  alieady. 

8.  Ac«ifirinatio&isDf  a-naturenearly  allied  to  a-ralease.  Sir  Gdwarl 
Coke  dfi&t£li'  (;i)  U>  be  &  conveyance  of  an  estate  or  right  in  ease,  whera- 
by  a.  voidable  (43)  iBslaU  ia  made  aure  and lui^ivoidable.oc  whereby  a  par- 


ipalar  eetata  ia  ittciekscd  i  uid  the  words  of  making  it  are  these^ ' 

Srtm,  graatad.  ratified,  ai^roved,  and  confuted  (r),"  An  instance  o( 
a  first  Hranrh  ef  the  defioition  is,  if  tenant  for  Ufe  leaseth  foe  forty  yeara^ 
aad  dielhdnriagtbat  tMia:  here  tha  lease  for  years  is  voidable  by 
him  u  revsrsioD  :  yet,  if  he  *hath  coafiraied  the  estate  of  the  lea-  [*32GJ 
we  for  yeau,  before  the  death  of  teuant  for  life,  it  is  no  longer 
widahU  but  aiue  {t).  The  latter  branch,  or  that  which  tends  to  tlie  in- 
«eaae  vf  &  panicular  ealat«,  ia  tb«  same  in  all  respects  with  tbM  specim 
.  •£  rabasa,  which  operates  by  way  of  enlargement. 

9.  i.  aurrender^mroiMreidttta  (44),  or  lenderiira  up,  ia  ef  a  nature- 
dmetly  <^pc)sitB  to  a  release  f  fori  as  that  operates  ^y  the  greater  estate's 
.  JCTCEtlding  upon  the  less,  a  auneader  Ea  the  talling^r  a  less  estate  into  a 
cnsiar.  It  ix  i^SasiS^)  '^  yielding  up  of  an  astatefoi  life  or  years  to  him 
that  hath  dte  immediate  leveMidn  or  remainder,  wherein  the  particular, 
effflr  ilHir_'ini'f£it"i^r  drawhj'By  mutual  agreemenThetween  them.  Itia 
4oBe  by  these  wor^  "^afh  suirenderedl  granted,  and  yieljed  up  (45)." 
The  aurrenderormuathe  in  possession  (u) ;  and  the  surrenderee  must  have 
a  higher  estate,  in  which  the  estate  surrendered  may  merge  )  therefore 
tenant  for  life  cannot  surrender  to  him  in  remeiiMhr  for  years  {v)).  In  a 
•onender  there  ia  no  occasion  for  liveiy  of  seiain  (x) ;  for  there  is  a  privity 
«f  estate  between  the  sunendsror  and  ute  surrenderee  ;  the  one's  particular 
eatate  and  the  other'a  remainder  are  one  and  die  same  estate  :  and  livery 
having  been  once  made  at  the  creation  of  it,  there  is  no  necessity  for 
having  it  afterwards.  And,  for  tha  same  reason,  no  livery  is  required  oit 
a.reteaae  or  confirmation  In  fee  to  tenant  foryearv  or  at  will,  thongh  ■ 
beshold  thereby  passes  :  since  the  reversion  of  the  lessor,  er  confirmor, 
and  the  particular  estate  of  the  relessee,  or  con&mee,  are  one  and  the 
name  estate  ;  and  where  there  is  already  a  possession,  derived  from  snch  a 
privity  of  estate,  any  farther  deUvery  of  poseeasion  would  be  vain  and 
BUgatory  (y)  (46). 

(p)  Co.  utt.  ITS.  (■)  Ml.  na 

(■)  t  InM.  ta.  (V)  Pnk.  t  MS 

(r)  Lm.tSIS.SU.  O)  Co.  UIL  go. 

whumaa. 


(t)  CftUn.l8T. 


(43)  The  dinioMien  batrntn  TsidabU  tai  hu*  o(  bolb  n  its  incrption,  (br  liiiiit  lb* 

vnd  mu>t  fKH  b*  laM.aight  of  hftr».  for  il  hv  tuul  for  Ufa  it  ixHily  hii  leufl,tnd  tha  con. 

■o  OMtMioB  wkalsTar   upon  a  Tcrid  mUMi  trnuLwaof  iha  letniindamuin'i.     9  Co.  14.  k 

Ailh.  Ten.  7S:  IS.  a.  Cmwa  and  Opiniou,  9  toL  2.  lid.  adit, 

et)  Sm  in  geiwd.  Con.  JHrn.  Swmi^i  JTSi. 

•nrt.  iwin,  SunendH'.     Whn  a  tMMol  (4fi)  But  thaH  mrdi  an  not  tMatuI  la  ■ 

rbr  IHe  ud  llM  iMMindmanD  ia  fw  join  In  nmodar.     Sm  WUa.  127.    Cm.  Jao.  IM. 

■iaU..(almaa,itili«ib!DOtl»plMMeW:bs  (40)  TUi  ia » «un»i«  bj d«d.  Out  tkM* 
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V).  All  asstgnmentja  jtrpperlj  a  tranaibr,  or  malting  or jj^jo  ■nolher,  ol 
^e^rigEt  one  Du  in^ony  estate  i_  but  it  ia  uaiiallY  applied  to^i  e»tefa""S 
"^fife  oT  yfl^IB-J  ^"^  ''  differs  rrom  s  lease  oiil^  in  this  ;  thai  bj  s 
[*337]  lease  one  grants  an  interest  tesi  *than  his  own,  rewrWng  to  hin- 
self  a  rereraion  ;  in  assignments  he  pans  with  the  whole  pro* 
MT^,  and  the  assignee  stands  to  alt  intenta  and  purposes  in  the  {dace  of 
the  assignor  (47). 

II.  A  defe&zanco  ia  a  collataral  deed,  made  at  tlto  aame  t^ffe  wilha 
f^ffinent  or  other  conveyance,  containing  certain  conditions,  upon  iK 
perionriarice  of  wHc'G'  the  eatate  then  created  may  Ije  JJifeat^d  f «^  or  ''*^ 
ly  undone.  And  in  thia  manner  mortgagea  were  in  former  times  uaually 
made  ;  the  mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  same  time  - 
executing  a  deed  of  defeasance,  whereby  the  feoOiaeni  Was  rendered  void 
on  repayment  of  the  money  bormwed  at  a  certain  ^ay.  And  this,  whea 
executed  at  the  same  time  with  the  original  ftiofrment,  was  considered  is 
part  of  it  by  the  ancient  law  [a]  ;  and  therefore  only,  indnlg^  ;  no  aubeo- 
quent  secret  reTocation  of  a  solemn  conveyance,  eieeated  by  livery  of 
seisin,  being  allowed  in  those  days  of  aimplici^  and  truth ;  though,  when 
uses  were  afterwards  introduced,  a  revocation  of  such  uses  was  permitted 
by  the  courts  of  equity.  But  things  that  were  merely  executory,  or  ti 
be  completed  by  matter  subsequent,  (as  rents,  or  which  oo  seisin  cooM 
be  had  till  the  time  of  payment ;)  and  ao  alno  annnitieB,  eonditions,  war- 
ranties, and  the  like,  were  alwaya  liable  to  be  recalled  by  defeazancee 
made  aubsequent  to  the  time  of  their  creation  (A). 

II.  There  yet  remain'to  be  spoken  of  some  few  eonveyancea,  which 
have  their  force  and  operation  by  virtue  of  the  statute  oftites  (48). 

Uatt  and  truatt  are  in  their  original  of  a  nature  very  similar,  or  rather 
exactly^lie  same :  answering  more  to  the  Jidn-eommistum  than  the  usM  / 
/ructut  ordie^cTvil  law  :  which  latter  was  the  temporary  right  of  uaing  a  , 


bmUo  whu  ii  Itnned  ■  rimndniii  liw,  M  Inlorii  to  mid*  Bpott  i1m  p»fiiM.ihii  «ow- 

If  ■  pcrton  wbo  tuu  ■  tsmi  for  jeart,  or  mi  nant  Uitxb  hii  M>i(im,  lot  it  niii*  villi,  or  it 

utale  for  lifa.  accept  ■  new  leus  iBTOmpiti-  appunsnant  la,  tha  thing  dcmimL     2-Hcik 

ble  with  1h«  jntcrnt  gnnlrd  l/j  the  bnner  Bl.  133.     TheaBipiec  in  noeaie  ia  booad  bf 

leua,  tbit  la  a  aumnder  in  law,  beinaa  (ir*  thr  corananl  of  the  laaan,  lohuild  abooaa  fi 

toalaumndcr  of  the  fatnMrlcm.     5  Co.  II.  thalrjaac  any  wiitrc  offlkipmidirt,  or  u>  pajr 

S  Preat.  Com.  138,     And  an  (greement  be-  monej  to  a  iironf it.     5  Co.  IB.     TheaiaifiiM 

wberebf  the  fanner  a^nwd  to  paj  an  annual  aignmeot.     3  fliur,    1271.     See   Cooi.    EUf. 

aain   over  and  abon  Itie    nnt,  toward*  tha  Covenant.     ButifanunctrTlfiaaa  ia  made  ere* 

premium  paid  bj  the  aaaigneeto  th<  letara,  foradt^  le*a  than  tha  whole  term,  the  nndeT 

apcntra  aa  aaurnndar  of  the  wbale  una.     1  Inaeeia  Botliabla  lor  rent  oraDTaDBMa  tg 

T.  R.Ml.    Sec  alio  6  EiMI,  Sa    IZEaat,  134.  original  leaaet.  like  an  aaaignce  of  the  w 


ir  of  the  wbaie  una.     1  leiaee  it  Bot  liabla  Ibr  rent  oi 

3Eii)l,Ba    lZEaat,I34.  original  leaaet.  like  an  a     ' 

SB.  Jc  A.  119.  term.     Dougl.  IS3.  SO.     . 

'—  Tbiaii  n "-- '-"- —  ' .-_ui.-i-„ 

Hetf  of  di 


(47)  Tbiaii  not  nninnaallj  Una  ;  far  Ihers 


, I  of  the  aaaignoi,  and  be  guilij  of  a  fiaud,  if  be  aaiigna  ciaa  to  > 

when  ha  ia  not.     The  general  rale  i(,  that  he  beggar,  or  to  a  paraon  leafing  ilia  kiagika, 

ia  hound  t^  all  eaiCDanta  which  run  wiih  tha  provided  the  Haiininent  be  exeented  iielora 

■-    '     '  -  -H  by  collateral  CDvrnanu  which  liie  depaitore.  1  B.  JcP.Sl.  The aane  priaei- 

_..L  .!...__  J       .,  jf  ,|j,^B  BO-  plepraiaiUineqaitjF,     Sea  3  Bridg.Eil.  Die. 

--'-'--- —  138.     I  Van.  ST.    S  Vem.  103.     S  Vca.  B& 

_  1  Seh.   Hi  LaSmf,  310.     Butihe  •nignee't 

lobiiild  a  wall  uponlhepremiaei,  theaaalcnee  liability  eonunencea  npon  aeoeptanoe  of  Ik* 

will  net  be  boundj  but  the  luignee  will  be  lacae.  thoogh  be  oerar  enur.     I  B.«tP.XI& 

eoiind,  if  the  Irnee  faaa  corenanied  Ibr  him-  (48)  8ea  ■■  gaaaral,  Swndera  on  Ueea  wai 

•elf  and  attipu.    Where    the   lecaee   core-  Tnitfa:  and  S  Smaitn  Bap.  iaatai.   ('■■• 
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t  luving  tbe  ultimais  propMty,  or  full  dominion  of  ibe  mb*'] 
Manco  (c).     But  the^Jei-commMnm,  wbich  usually  wu  created  by  will,  i 
wu  iba  dispoaaJ  of  aa  inberitaDce  to  one,  in  coiifidance  that  he 
*ihouid  GOn*«y  it  or  dispose  of  the  |irolit«  at  tbe  will  of  another.    [*328] 
And  it  vraa  the  buaineai  of  a  parucdlar  mafisirale,  the  prattor  I 

iUUi  eomwtisauTW,  insiitulad  by  Augnatua,  to  enforce  the  observance  of  ! 
Ais  confidence  {d).     So  that  tbe  right  thereby  given  was  looked  upon  I 

*  aa  a  veated  right,  and  entitled  to  a  remedy  from  a  court  of  justice  :  which  / 
occasioned  that  known  division  of  rights  by  the  Roman  law  into  jnt  legi-  ' 
timum,  a  legal  right,  which  was  remedied  by  the  ordinair  courae  of  law  ;  i 
j^Mueiariutn^^  right  in  trast,  for  which  there  waa  a  remedy  ia  conacience ; 
.andjwf  precormat,  a  right  in  courteay,  for  which  the  remedy  was  only  by  [ 
•ntreaty  or  request  («}.     in  our  law,  a  ubb  might  be  ranked  under  the  ^ 
lighta  of,  the  second  kind  ;  boing  a  confidence  reposed  in  another  who 
was  tenant  of  the  land,  or  UTre-tenmt,  that  he  should  dispoae  of  the  land 
according  to  the  intentiooa  of  etstuy  que  vst,  or  him  to  whose  use  it  waa 
granted,  and  suffer  him  to  lake  the  profits  (/).     As,  if  a  feoffment  waa 
made  toA.  ajnd^^  J^eirs,  to  the  use  of  (or  in  trust  for)  B.  end  hit  beirs  ; 
Eere  at  the  common  law  A.  the  lerre-leaant  had  the  legal  property  and 
possession  of  the  land,  but  B.  the  eeatuy  qua  use  waa  in  coii«cience  and 
«quity  CO  have  the  pipGts  and  dismal  of  it. 

^    This  notion  was  tranaplanted  into  England  from  the  civil  law,  about 
''the  close  of  the  reion  of  Edward  IH.  {g),  by  means  of  tbe  foreign  eccle- 

'  siaalics  ;  who  inlroauced  it  to  evade  the  atatutea  of  mortmain,  by  obtam- 
ing  grants  of  lands,  not  to  raligioua  houses  dire<Aly,  but  to  (A«  use  of  the 
religious  houses  (k) :  which  the  clerical  chancellors  of  those  limes  held 
to  ^  fidei-^ommista,  and  binding  in  conscience  ;  and  therefore  aaaumed  tbe 
jurisdiction  which  Augustus  had  veated  in  his  praetor,  of  compelling  the 
execution  of  such  trusts  in  the  court  of  chancery.  And,  aa  it  waa  most 
«aay  to  obtain  such  grants  from  dying  persons,  a  maxim  waa  established, 
that  though  by  law  the  lands  themselves  were  not  devisable,  yet  if 
a  testator  had  enfeoffed  another  to  his  own  use,  and  ao  was  *poa-  [*329] 
■•aaed  of  the  use  only,  such  use  was  devisable  by  wilt.  But  we 
bave_seen  (t)  how  thia  evaaion  waa  crushed  in  its  infancy,  by  statute  19 
Bic.  II.  c.  9.  with  respect  to  religious  honses. 

Yet,  tbe  idea  being  once  introduced,  however  fraudulently,  it  afterwards 
coiflinued  to  be  oflen  innocently,  and  aometimea  very  laudably,  applied 
to  a  number  of  civil  purposes  :  particularly  as  it  removed  tbe  restraint  of 
slienationa  by  will,  and  permitted  the  owner  of  lands  in  his  lifetime  to 
make  varioua  designationa  of  their  profita,  aa  prudence,  or  justice,  or  family 
convenience,  might  from  time  to  time  require.  Till  at  length,  during  our 
long  wars  in  France,  and  tbe  subsequent  civil  commotions  between  tbs 
houses  of  York  and  Lancaster,  uses  grew  almost  universal  ;  through 
the  desire  that  men  had  (when  their  lives  were  continually  in  haza^) 
at  providing  for  their  children  by  will,  and  of  securing  their  estates 
from  forfeitures  ;  when  each  of  the  contending  parties,  as  ihey  became 
uppermost,  alternately  attaioled  tbe  other.  Wherefore,  about  the  reign 
of  Edw.  IV.  (befoto  whoae  time,  lord  Bacon  reraarka  {k),  ihera  ar«  dm 

M  rr.T.i.i.  *»t.m. 

4i)  Aff.lKr.n.  [li)  Sm pu. tn. 

(■ll^U.M.I.    B*no(aDMa,in.  KM.  (OtM.ttt. 

m  nowdua.  'tyosVM^ni 

(f)  BlaL  U  Uw.  DLc.  a    l»*.tL«.a    1 
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■tx  cum  to  be  foafld  reUtiitg  to  dw  doMiwc  of  nes),  tb*  cmrta  «f  o^Kf . 
bagw  to  reduco  theoi  to  ■omethia;  of  a  MgtiUr  system. 

OrginaU)'  it  was  held  that  tho  cbanoery  coald  gire  ho  nlier,  btf 
against  tha  v^iy  person  hinwelf  intnialed  IbtcMfuyfawiu*,  and  not  ajpjnst 
hia  heir  or  alienea.  Thia  was  alfared  in  iho  reign  of  Heoiy  VI.  with  m- 
apeet  to  the  heir  (f) ;  and  artenwds  tbs  same  nlsr  by  »  paii^  of  nasoBr 
was  extended  to  aiMh  alienaaa  as  had  pursbased  eilhet  witboM  •  t^^ 
able  eonaideratioo,  or  with  an  express  nouee  of  the  use  (st).  But  »  fu^  • 
chaaor  for  a  vahiable  coaaidention,  wUhout  aatico,  mtsfat  hold  the  bud 
discharged  of  any  trustor  confidiaace^^iad  also  it  was  held,  ihatneithac   , 

the  king  nor  queonj  on  aecauat  of  thett  dignity  royal  (n),  noc  aajr 
[*330]    corporation  'aggregate,  on  account  of  ita  limited  eapacity  («)» 

coidd  bo  seised  to  any  ubo  but  (hair  own ;  that  ia,  thay  might  bi^  i 
tbo  lands,  but  were  not  compellahle  to  ezecuta  the  tmat.)  Aad^  if  lb* 
fee^e  to  uaea  died  without  heii,  or  eeBmitled  a  forfeilara  or  nainad,  ■sa> 
thu  the  laid  who  etktered  foi  bis  escheat  or  iBrfailimr  noi  the  huband 
who  retained  ibo  poasossion  as  tenant  by  the  civtasy,  noi  the  wife  U>  wIkml 
dower  was  aasigaedy  wsm  liablo  lo  psrform  the  iMe  ( p)  :  because  ihef 
-weio  not  parties  to  the  trtist,  but  camo  in  by  act  of  lanr ;  though  doob^ 
less  theii  liile  in  reaoen  waa  no  better  than  that  af  the  heir. 

On  ill e  other  hand  the  use  itself.oi  interest  efcMti^^vs  itM^was  leai»- 
edly  refined  upon  with  many  elaborate  distinctioaat  And,  1.  It  waa  held 
that  nothing  oould  be  granted  to  a  tiae,  whotesf .  the.  uae  ia  iitiepanfala. 
from  the  poaaeaaion  ;  aa  annuities,  wavs,  cOBiraons,  and  anlhorities,  ftuw 
tpto  HSU  eoiuumitntur  [q) :  or  whereof  me  seisin  could  not  bB  inftaMly  gj/t- 
enj[r).  2.  A  ua^  could  not  bo  raised  without  a  sufiicient  easftidttraitaa. 
For  where  a  man  niakea  a  fooffment  to  another,  without  any  considera- 
tion, equity  presume*-  that  h»  meuH  it  to  the  use  of  himself  (j>],^*nnlesi  b« 
ox{vesaly  declares  il  to  be  to  the  use  of  sjiother,  and  then  turthing  ahaU  be 
presumed  contnuy  to  bis  owa  expreasiooa  (l)  (49).  Bat  if  eitbet  a  good 
or  a  valuable  conaideralion  appears*  equity  will  iminedistely  raise  a  nae 
oorrespottdent  to  such  eonaideralion  («).  3.  Uses  were  dcscendiUa  ac* 
cording  to  the  rulea  of  the  caramon  law,  in  the  case  of  inherilanceu  in  poe- 
^aaion  (w) ;, Joi,.!!!  this  and  many  other  respecta  atquitaa  »efuiiia-ifgtth 
anA  cannot  establish  a  different  rule  of  property  from  that  which  the  law 
hw  aaUbllshed.  4.  Uses  might  be  assigned  by  secret  deeds  between  the 
pcrties  '^x),  or  be  devUed  by  lost  will  and  testament  (y) ;  for,  aa  llie  legal 

(1)  XaJhr.M.  V«f-b«k,BBdv.  IT.g.  (r)  Cni.EItLWl. 

(n)  IM.  M.    Bksh  an  Vm.  Iia  (»  See  ftma  JM. 
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{«»)  9se  MB,  p.  296.     Id  lb(  MOOBd  *••- 

twos  ttH  raHkins  ■» ;  br  the  l«<r,  lb*  biAr 
hu  pvled  wiihill  hi*  inWiMli  {mm  C—t. 

lion  of  tba  3Rt  chapiar  of  Gilbert  on  Vtt,  p. 

'US,  the  Uw  ii  in  auhcttnca  thui  liir)  down. 

H  ■  feoffmnl  b*  BHiI*,  or  ■  Sn«  b*  ttTml, 

iiK«,  then  em  be  no  eoaitj  in  (i'ing  him  ito 
UMiii>iiunbiao>ni«il.     On  the  o(ber  ku4, 

th*  feoffor  snil  hii  Jiem.     Bui  if  «ny  ines  lie 

without  1  eoniidemion ;  for  the  corenuitM  ia 

*w!h  nue  OKI  hive  nn  rifhl  Oy  lew.  end  then 

nniidcnlion  be  hid  ;  and  herein  ii  Ihe  diffe. 

ii  no  reuon  »hr  equity  .hould  giTf  bin  ito 

ranee  between  nising  uki  b*  tine,  feodmenl. 

ui*,(u«]«eC-UAropV««,Ma,r.  101.     Sk. 

phm;  «u.   I  Leon.  IM,     >nk<iM>  Cmt.  «, 

Ab.  7«0).T 

^^^.Vc'lTi^uiij  tt^'mgv  Uw  feafarl* 

^-i::K^.3^««SrS 
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OP  THINOa.  S6* 

Mtlto  IP  the  wnl  wm»  not  traaAirtd  by  th«M  tranaactions,  no  In  e- 
if  ^jeTiui-^ESa  necessary  ;  *Mid,  >■  lh«  mtentioD  of  ihe  paniea  [*331) 
wu  Ui«  leadiug  principle  in  this  speciea  of  property,  any  initni- 
mem  dttclating  that  iMenlioa  waa  allowed  to  be  binding  in  e^jvity.  Bal 
Wffwy  fue  WW  cotild  not  «t  common  law  aliens  the  legal  interest  of  iht 
hadi,  wiihout  th«  concwreace  of  ttia  feoffee  («]  ;  to  whom  he  wm  as 
eoanted  by  taw  to  be  only  tenant  at  Bufferance  (o).  5.  Uaea  wer«  BOi  U 
afala  tQ  any  of  the  feodal  bui^na  ;  and  particnlaTly  did  not  escheat  for  fa 
loR}^  or  other  defdct  of  blood  ;  for  eacbeBts,  ^e.  are  the  consequence  of  («- 
mrv,  and  uaes  are  jieM  of  nobody  :  but  the  land  itself  waa  li^le  loeachMTt, 
irtiSiever  the  I>Ioo3~<OEe' f^ifflee  to  uses  was  extinguished  by  crime  or  by 
deliact ;  and  the  lord  (as  was  before  observed)  might  hold  it  discharged  of 
iIm  use  (i).  6.  No  wife  coidd  be  endowed,  or  husbind  have  his  curtesy, 
of  a  nse  (e) :  for  no  trust  was  declared  for  their  benefit,  at  the  original 
p«nt  of  the  estate.  And  therefore  it  became  cvstomaiy,  when  most  e»> 
tales  were  put  in  use,  to  settle  before  raairiage  some  joint  estate  to  die  ih« 
of  the  hnsbsnd  and  wife  fw  their  lives  ;  which  was  the  original  of  modere 
iuntDres  (if).  7.  A  use  could  not  be  extended  by  writ  of  eltgU,  Of  oihor 
legd  process,  for  tho  debts  of  cuf uy  $w  sn  (<).  For,  being  merely  a  crea> 
ture  of  equity,  the  common  law,  which  looked  no  farther  than  to  the  peir 
am  actoally  seised  of  the  land,  could  award  no  process  against  iL 

It  is  impracticable,  upon  our  [wesent  plan,  to  pursue  ihe  doctrine  of  ubm 
Araifh  ail  the  refinements  and  niceties  which  the  ingenuity  of  the  timet 
(abounding  in  eiibdle  disquisiiions)  deduced  from  this  child  of  the  ima|^ 
nation  ;  when  once  a  departsre  was  permitted  from  the  plain  simple  rulaa 
^  property  established  t^  the  ancient  law.  I'heee  principal  oaUinet  will 
bo  fully  sufficient  to  shew  the  ground  of  lord  Bacon's  complaint  (/),  iha* 
&is  course  of  proceeding  "  was  turned  to  deceive  many  of  their  jvst  and 
re«sonable  rights.  A  man,  that  had  cause  to  sue  for  land,  knew 
■ol  wainst  whom  to  'bring  hi^  aclion,  or  who  was  th*  ownec  of  {*332J 
it.  Thewife  wasdefraudedof  herthirds;  the  husband  of  his  cur- 
Msy ',  die  lord  of  hia  wardship,  relief,  heriot,  and  escheat  \  the  creditor  of 
lai  extent  for  debt  ;  and  the  poor  tenant  of  his  lease."  'to  remedy  these 
inconveniences  abundance  of  statutes  were  provided,  which  made  lbs  lands 
liable  to  be  extended  by  the  creditors  of  etttuy  que  uat  (g),  allowed  actions 
fer  the  freehold  to  be  tmmght  agunst  him  if  in  the  actual  peruency  or  tn- 
joyraent  of  the  profits  (k);  jnade  him  liable  to  acLioos  of  waste  (t);  «»•»■ 
Uiahed  his  conveyances  and  leases  mads  witbmit  the  ooDCurrence  of  his 
feoffees  (A) ;  and  gave  the  lord  the  wardship  of  hia  heir,  with  certain  ruhra 
fcodsl  perquisites  (/). 

These  provisions  all  tended  to  consider  ttttmf  fw  «im  «s  the  real  owner 
of  the  eatate  i  and  at  length  that  idea  was  earned  into  full  effect  by  th* 
•tatnle  27J{en.  VIH.  c.  10.  which  is  mually  called  the  ttatut*  efnses,  or, 
in  conveyances  and  pleadings,  the  statute /or  transftrring -^um  inioposm^ 
iion.'  llie  hint  seems  to  have  been  derived  from  what  was  dooe  at  the 
secession  of  king  Richard  Itl.;  who,  having,  whan  duke  of  Glouceater, 
been  frequently  made  a  feoffee  to  uses,  wouU  upon  tfas  asstmption  of  the 

aStat.lMe.in.a.  1.  («]  SUt. S Emr. IIL c. S.  lBK:.a.MU.^cl. 

ba.  Air.itid.  n.  ISBan.  vn.  c.  II. 
(*>Jai*.ISO.  (*)  Stu.  I  Us.II.  e.  1^    4  HM.  IV. «.  T,  (  U- 

(c)4lt«|i.l.    tAnd.n.  UHwi.  Vl.c.S.    1  Hm  VIL  c  1. 
'  (A  Sm  Vi-  >"-  (4  X"'  II  Bon.  VI.  c.  S. 

M  bo.  Afr.  M.  rmWJiM,  K  (1)  StM.  I  RIc.  III.  c  I. 

I/I  VM«<awUw,  Ml.  (1)SIU.«H«.VILS.1T.   UMm  *H.*  U 
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«M  THE  RIGHTS 

crown  fu  the  law  wu  iben  understood)  bavs  I>md  enntlMl  lo  htdd  tat 
Und(  diacbarged  of  the  me.  But  lo  obriaie  so  notorioiu  ui  injoatice,  aa 
aet  of  pariiameni  whs  iminediaiety  passod  (m),  which  ordainod,  tbM  who* 
he  had  been  bo  enfeoffed  ioinlly  with  oih«r  persona,  the  land  should  vest  is 
the  other  feofiees,  as  if  he  had  never  been  named;  andlhat,  where  he  siooA 
solely  enfeofled,  the  estate  itself  should  vest  in  cratvy  guevnin  like  miB- 
Iter  as  he  bad  the  ase.  And  so  the  stst.  of  Henry  VIU.,  sfter  reciting  tbs 
various  inconvenJences  berore-mentioned,  and  many  others,  enacta,  ihst 

"  when  any  person  shall  be  gnstd  of  lands,  ^.  to  the  use,  coni- 
[*333]    dence,  or  trust  of  any  other  peraon  or  body  'politic,  the  person  or 

corporstloi^  entitled  to  the  use  in  fee-simple,  fee-tail,  for  life,  ur 
years,  or  otherwise,  shall  from  thenceforth  stand  and  be  seised  or  possessed 
of  the  land,  ^  of  and  in  the  like  estates  as  they  have  in  the  use,  tnist, 
or  confidence  ;  and  that  the  estate  of  the  person  so  seised  to  uses  shall  be 
deemed  to  be  in  him  or  them  that  have  the  use,  in  such  quality,  maaner, 
form,  and  condition,  as  they  had  before  in  the  aBB."  ^  TJml  jtatute  thna 
txeeutes  the  use,  as  our  lawyers  term  it ;  that  ia,  it  conveys  the  possessioi 
to  the  use,  and  transfers  the  use  into  possession ;  thereby  making  eettvf 
que  ust  complete  owner  of  the  lands  and  tenements,  as  well  at  law  as  in 
equity  (50). 

The  statute  having  thus  not  abolished  the  con?eyiii)ce  to  uses,  but  only 
annihilated  the  intervening  estate  of  the  feoffee,  and  turned  the  interest  of 
ctttuy  que  use  into  a  legal  instead  of  an  equitable' ownership  ;  the  courts  of 
common  taw  began  to  take  cognizance  of  uses,  instead  of  sending  tba 
party  to  seek  his  relief  in  chancery.  And,  conaidr.ring  them  now  ta  metely 
a  mMe  of  conveyance,  very  many  of  the  rules  before  established  in  equity 
were  adopted  with  improvements  by  the  judges  of  the  common  law.  The 
same  persons  only  were  held  capable  of  being  seised  to  a  use,  the  same 
considerations  were  necessary  for  raising  it,  and  it  could  only  be  raised  of 
the  same  hereditaments  as  formerly.  But  as  the  statute,  the  instant  it 
was  raised,  converted  it  into  an  actual  possession  of  the  land,  a  great  num- 
ber of  the  incidents,  that  formerly  attended  it  in  its  fiduciary  state,  were 
now  at  an  end.  The  land  could  not  escheat  or  be  forfeited  by  the  act  of 
defect  of  the  feoffee,  nor  be  aliened  to  any  purchasor  discharged  of  the  ose, 
nor  be  liable  to  dower  or  curtesy  on  account  of  the  seisin  of  such  feoSee ; 
because  the  legal  estate  never  rests  in  him  for  a  moment,  but  is  instanta- 
aeously  tranaferred^to  eettny  que  ute  as  soon  as  the  use  is  declsred.  And, 
«s  the  use  and  the  land  were  now  convertible  terms,  they  became  liable  to 
dowBT,  curtesy,  snd  escheat,  in  consequence  of  the  seisin  of  eestuy  que  «M. 
who  was  now  become  the  Urre-ttiiaat  alao  ;  and  they  likewise  were  M 

Irniger  deviaable  by  will. 
{*334]        "The  various  necessities  of  mankind  induced  also  the  judgss 

very  soon  to  depart  from  the  rigour  and  siraidicity  of  the  rules  of 
the  common  law,  and  to  allow  a  more  minute  and  complex  cnnstructioB 
upon  conveyances  to  uses  than  upon  others.  Hence  it  was  adjudged  that 
the  use  need  not  slways  be  executed  the  instant  the  conveyance  is  made : 
liut,  if  it  cannot  take  eSect  at  that  time,  the  operation  of  the  statute  msy 
wait  till  the  use  shall  arise  upon  some  future  contingency,  to  happen  with- 
in a  reasonable  period  of  time  ;  snd  in  the  meanwhile  thn  ancient  use  shafl 
nmain  in  the  origins!  grantor:  as,  when  lands  are  conveyed  to  the  use  of 
A.  and  B.,  after  a  marriage  shall  be  had  between  them  (n),  or  to  the  nso 

MlBk.nLcS.  (>»  IRoILlte.m.    Cit  m-SM. 
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or  THiNOfl.  a«r 

«f  A.  and  Us  h«i«  till  B.  abidl  pvy  him  a  aain  of  nxmsjr,  snd  then  to  tb« 
MO  of  fi.  and  his  heiis  (o).  wWh  doctrino,  when  deviMS  bjr.will  «m« 
•gain  iauroduced,  >ad  oonsidared  u  Bquivaient  in  point  of  coasuuctioiui  to 
docUralioos  of  iiaos,  wu  abo  adopted  in  favour  (^  etsteuUny  dtmtet  (  s). 
BiK  hsiftia  UwM,  which  are  caljod.^en'tiijvn^  or  jyrtngiiy  naea  (51),  diSer 
bom  an  executory  deviao ;  in  Uut  theio  must  be  a  peraon  iMsed  to  such 
mea  at  the  tiiao  when  the  cootingoocjr  happen*,  else  they  can  never  be 
•zecuted  by  the  atatute ;  and  thereforo  if  the  estiue  of  the  feofTae  to  such 
■M  be  doatroyod  by  alienation  or  otherwise,  before  the  coiitingency  arisea, 
Ihe  UM  ia  destniyed  fcnr  ever  {q) :  whereas  by  an  executory  devise  the  freo- 
birid  itaeif  ia  Inniferred  to  the  future  devisee.  And,  in  Ijotb  ^ese  cases,  a  feo 
any  be  limited  to  take  effoct  aflei  a  fee  (r) ;  because,  though  that  wsa  for- 
bidden  by  the  common  law  in  favour  of  the  lord's  escheat,  yet  when  the 
logal  estate  was  not  extended  beyond  one  fee-simple,  such  subsetjuent 
■MS  (after  a  use  in  fee)  were  before  the  statute  penniued  to  be  limited  in 
«qoi^  ;  and  then  the  statute  executed  the  legal  estate  in  the  same  man- 
ner as  ibe  me  before  aubeisted.     It  was  also  held,  that  a  use,  though  exe- 

Wtn.Mr.ta.nHtm.awn,U.  «)  1  !!•». IH.  in.    CrD.EUt.W, 

t^tamft.  na <r)  PailMt.  Tg.    10  Mod.  tM. 

<SIJ  Mr.  0ii((Im  diTstoc  ■  iHTnad  uid  in-  dafnl  tha  lUlling  oa*. 
nnwt)i«  aow,  of  •outdanU*  lencUi,  (biiiki-  Ai  to  th«  KcarKlelaH,or  nrButu  ■«,  be- 
ad to  lbs  (MOdd  dupier  nr  hii  niTlion  of  Gil-  fen  the  lUiu-.e  of  Hen.  Vlfl.  there  «u  no 
bcrt  on  Vum).  to  an  elucidmioD  of  Ihii  inb-  miRhiaf  in  in  inHependent  origiual  •prini 
foot.  The  rcadar  •rill  do  wait  to  pant**  tlM  ing  UM,  to  eomnience  at  ■  diaunt  jxriuil,  be- 
wbolai  ud  not  r*M  uliiSed  with  Ibe  rotlaw.  chum  ilie  legal  aauie  remiined  In  the  tniater, 
bf  oitnou.  Mr.  Sugden  uya.  ihifting,  ae.  After  the  atatute.  ton.  the  i»e  *»  held  to  ra- 
coadur,  and  ipTininng  naei.  are  frequenllj  anil  to,  or  remain  in,  the  pemrn  creating  Iba 
aaafauodod  witti  oieli  other,  and  icLlb  fulnra  futura  uta,  acconlin<  to  the  ttwde  of  eanvif- 
«r  «oliug«nt  use*.  Thej  maj  pethapa  be  ance  adopled.  till  the  •priitging  u*b  aroae. 
Iltiia  elamad :  lit.  SWtinf  or  •tcmiazy  ua,  Thia  ruulting  ute  Ihs  naluia  eiaculed,  ao 
whieh  take  affect  in  derogBtion  of  aome  other  that  tbe  ealate  remained  in  the  seitliiT  (ill  Ib« 
cMate,  and  are  either  limited  eiprsaalj  bj  the  period  ithen  the  u»  ma  to  riie :  wbinh  might 
dood,  orara  aBlhoriaed  to  be  nreated  by  aonr  ba  at  anjr  time  H'ittain  the  limits  allowed  bf 
peraon  naaiod  in  iba  deed.  Sadly,  Sfmgntg  law,  in  eaan  of  in  ■leeuioir  deiiaa.  When 
WH,  coaGniog  thia  elaia  to  utei  limiM  to  apringing  naei  are  railed  tijr  conrejiaiicei  not 
ariM  OS  ■  fntnra  OTonti  whtre  viyrtctding  atu  operating  ^ij  irHnamiitalion  of  powDion,  «■ 
M  limitod.  and  vrhiob  do  not  uke  elfeel  in  de-  aueh  comevancea  hare  only  an  equitalila  oT- 
nguioo  of  anv  olhor  intereat  than  Uial  Khich  feot  until  the  aututa  and  una  meel,  a  ipring- 
iMuUa  to  iho  jranlor,  or  remaina  in  him.  in  the  ing  uaa  majr  be  limited  bj  them  at  once  :  but 
Moan  time.  3dlir,  fWmir  contingni  wet,  an  where  the  eonrryance  n  one  which  darn  ope- 
fto^Af  DIH  toiakeeVMI  u  romaindon;  for  nlo  bj  inuamuiation  of  pnaHiiion.  (u  a  ta- 

aftoranrerioiuliiniUlioBtobiinibtlife.orfor  two  olijecla  mmt  Iw  attendrd  to,  firat.  to  con. 
yoan,  detORntDabla  on  hi*  lifo,  ii  a  futun  or     vey  the  eatale  according  to  the  ruin  of  com- 

■otioa  of  aitbat  a  ahiHing  or  a  iprinf  ng  lua.  aeiain  created  by  the  conieyance.     Now,  lbs 

CoMingani  otaa  naturally  anno,  aftai  the  au-  enmnvin  taw  doea  not  admit  of  a  freehnld  \it- 

Islaof  ST  Hea.  VIIL,  in  imitation  of  oonliagonl  ing  limited  t6  commeaca  infutiav.    (See  aati, 

naaiwIarB.  p.  143). 

Tba  lint  oliaa,  thai  ia,  tfaytmf  V  Hsndvy  '  A>  to  the  thiid  daaa,  or.^nin  oromAi^nl 

without  obaerTatioa.     In  arerj  otaniage  eat-  a  futun  naa,  and  tbe  future  uaa  »  limiicd  by 

iWmant,  the  firat  oae  ia  to  the  oner  in  fee  way  of  remainder,  it  will  ba  aulijeet  lo  the 

•Dill  mairiagn,  and  after  the  marriage  lo  other  nilea  of  commmon  law.  and,  if  die  preTuiuara- 

naa.     Hara,  tbe  owner,  ia  iba  firat  inalaDoe,  tala  ia  not  auffieient  to  aupport  it,  will  ba  (oid. 

lakca  Iba  lea,  whioh  upon  the  maniaga  ceaiwa,  '.Sea  and,  p.  168). 

and  iba  new  uae  ariaea.     But  a  (htfling  Die  Pnlure  uneit  ha>e  been  countenanced,  and 

caaaol  be  limited  on  ■  ihifting  uaa :  and  ahilt-  apringing  uaea  reatrained,  hy  wbat  ia  now  a 

ibg  uaea  iau«  be  couGned  within  anob  limita  firm  nde  of  biw.  namely,  that  if  auch  a  con- 

■a  are  nol  lo  land  lo  a  prrpaiuity.     (See  ante,  atruciion  can  be  put  upon  a  limitation  in  uaa, 

^•d  allfr  an  ntata-tail,  to  take  elfiMI  ai  any  it  ahall  ne*ar  take  affect  a*  a  apringing  uaa. 
wiod.  bowani  remote  ;  becauia  the  lanaat  (SkwOnK  t.  AwW,  t  Hod.  7K.  S3T.  3  Hod 
W  tail  forlb*  tiaw  baiiif  say,  bj  a  raearaiy,    SOT.    Onoiiiilt  t.  BiOintlm,  DoofL  TU 
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eutiid,  maf  chango  tiom  me  to  anotlMr  hy  dmnntMKM  • 
,  [*8S9]  Jaeto  (a) ;  as,  iT  A.  msket  *  feofiiaeDt  *to  A*  iu«  of  his  inb 
I  wife  tnd  hw  eldest  son  for  their  lives,  opm  the  maniBge  the  wifii 

Iskea  the  whole  nse  in  ttervnlif ;  and  upon  the  binfa  of  a  m>r,  the  vse  m 
,  executed  joinUy  in  them  both  (l).  This  is  aonteliineB  called  s  ntomdaty, 
]  kometinies  a  shifting  use.  And,  whenever  the  tme  limited  by  the  deal 
•  expires,  or  cannot  vest,  it  retoma  back  to  him  who  raised  it,  afisr  mi^ 

texpiratioa,  or  during  such  imposaibility,  tni  ia  styled  a  TMvltin^  hm.  Aa^ 
if  a  man  makes  a  feoflment  to  the  use  of  his  inteiided  wife  for  bfe.  with  i^ 
mainder  to  the  use  of  her  first-born  wm  ia  tail ;  here,  till  be  fssiTMa,  tbt 
use  results  back  to  himself;  after  marriage,  it  is  executed  in  the  wife  ft* 
life :  and,  if  she  dies  wiUiout  iesne,  the  whole  reenlts  back  to  bJM  in  f«e  {%). 
It  was  likftwise  held,  that  the  uses  origtnBlly  declared  (nay  b«  reroked  at 
any  future  time,  and  new  uses  be  declared  of  the  land,  provided  th«  grank 
or  reserved  to  himself  such  a  power  at  the  enttion  of  the  e«tate  ;  wkei^ 
aa  the  utmost  that  the  common  law  would  allow,  was  a  deed  of  defeaxanra 
coeval  with  the  grant  hsetf,  and  therefore  esteemed  a  part  of  it,  upon  eraMB 
specially  mentioned  («).  And,  ia  case  of  such  a  revocation,  the  old  aaes 
were  held  instandy  to  cease,  and  the  new  ones  to  become  executed  in  their 
stead  (x).  Aod  ttus  waa  permitted,  portly  to  indulge  .the  convenience,  and 
partly  the  caprice  of  mankind  ;  who  (as  lord  Bacon  observes)  (y)  hare  at 
ways  afiected  lo  have  the  diapoaitian  oF  their  property  revocable  in  theit 
own  time, 'and  irrevocable  ever  aflerwarda. 

By  this  equitable  train  of  dectaions  in  the  courts  of  law,  the  power  of  iba 
court  of  chancery  over  landed  property  was  greatly  curtailed  and  ditniniab- 
«d  (52).     Bnt  one  or  two  technical  scraples,  which  the  judges  ibund  it 


{■) /MLMO.  iR^.ue.  (ri  0DU««,iia. 

tSZ)  With  ntpecttontut  ibBllbBnid  to  7  T.  R.  34S.     lUd.  43a  S.  O.     Kiid.  413.     li 

ba  u  OH  emctit«d  tij  the  nuun  of  3T  H.  r«.  SB. 

Tin.  0.  to,  orirrutHtilenownotaieenUd,  So  vWv  (MUfUv  •■  M  iv  4n«  ly  ate  M» 

it  is  htfid,  that  ithert  OH  wit  u  Umittd  i^toti  an  Utt  nliol  m*ka  k  luetaaarf  fir  tkem  M  tm$ 

■H,  U  ii  net  ETKuial,  Auf  iht  Ugai  •mttu  U  rai'  iht  Ug^  atu*,  siKih  ■«  ptTineM  of  llw  nwi 

td  inlmi  U  toluim  Ou  frii  Mtt  XI  Umittd.     Dy.  Snd  pidiu  ID  uwthn^  MpSfSMaM,  or  df  te 

Mbar  in  lh«e  wordi,  "  to  W.  and  \m  beira,  lo  and  Imp  tin  preniwa  in  repair,  sr  itw  Vk», 

the  wi  3f  him  and  hia  ticin,  in  iniai  for,  or  to  the   lEgil  sauta  ii  tmud  is  thaio,  sad  ths 

tba  luaof.  R.  and  h»  Keira,  ihaoac  ia  not  ere-  nuntca  ordanaae  Iwi  onh  a  trad  anus.    ■ 

■mud  in  R.  hut  ia  W. ;  and  the  l«nl  eatais  Boa.  &  Put.  ITS,  ITS.     ST.  R.4M.     6T.  B. 

ii  TBilad  in  him  ai  tniatea.     Caa.  T.  Talb.  313.     8  East,  2*8.     ltEaat,459.     4  TiNM. 

ISL      Ibid.  138,  13S.      2  P.  Will.  14&      So  TTS.     Aa  •rhm  lanria  nra  danaed  W  Irw 

whcra  E.  niad>^  aKltlenienl  lalhs  uaeoThia:!-  taea  and  thrir  beira  in  triiM  (or  A.,  a  munwj 

Mlf'and  tiii  bf  ira  antil  hii  iben  intended  imr-  woman  and  her  bein.  aiKi  tbat  tbo  Iraoan 

d  af:«TTardB  to  tbe  uae  oS  hia  aiift  abonid  from  lime  to  time  paj  tho  mta  maA 
'toA-orio  aneh  panoa  aa  aba,  braay 
J  onder  ber  hand,  as  veil  doriBt  cnaw 

iruBL  lo  permic  ntm  to  take  the  nmliU.  remain,  ture  aa  being  lole.  ibniild  appoiM  wilhou  iha 

der  10  the  fintand  olber  aon*  of  tbe  marriage,  iateRDCddling  tf  ber  huafaajid,  who  b«  BiUW 

&D.,  remainder  lo  tbe  nae  of  the  heinof  Hie  ahould  tan  no  benefit  or  diapiaal  Ihawf ;  aad 

body  or  E.  i  it  waa  adjudged  Lhal  E.  took  only  aa  lo  the  inharilBBCe  of  Iha  pniaiiH  in  nat 

s  tnut  eatale  Tor  lifr,  for  the  um  Id  bin  could  for  aaoh  paraon  and  ten  »mA  aataiai  m  A-  M 

Dot  aiecule  npon  the  uaa  whtoh  *a>  limhed  her  will,  or  other  writing  nadar  bar  haa^ 

to  tba  trutt**)  foe  hia  life,  and  Goaaequently  abnald  ^ipainE.  nd,  fbr  wmtafaiHih  ■■mifc* 

tba  legal  ealala  fbr  hia  tile  waa  steouied  id  niont,  in  Crmt  lor  her  and  iwr  bein  ;  i 


for  life,  and  Bller  her  death,  la  the  mi  ef  tt 
leea  and  Iheir  hein  during  the  life  of  E..  a[ 


word*  of  piuobaae,  and  ereatad  a   . 

nraais^.    Cartb.  2T3.  B  C,    Comber, _.. 

US.    1  Ld.  Rsym.  33^    t  Hod.  3M.    Boa  slao    41S.    JlwI  ^ 
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had  to  get  over,  reitorad  it  with  teRroM  inoTMM.    Tfasj  heU,  in  t)to  &«i 
{dace,  taat "  no  om  could  be  UiaiiMl  on  >  wo  (j) ;"  ud  tW  wkm  k  man  bti 

tJM  wu  to  tnutoM  mnd  lluir  bsLn  upon  tnut,  betUgal  utitg  foi  lifg,  and  ■  luil  ninalft 

Is  pinnit  •   muriid  womu  Is  receiTi  Ihs  dat  in  Ui],  or  an  squinbh  satsta  (or  lifn.  «jtL 

nua  and  prafiu  diin>|  Iwr  lib  fW  Imr  mm  ta  (quitable  tsBaindar  in  Uul.     1  Bra.  C.  C 

■■If  nrf  «qnM  Ht  ■UmikHaodiBI  harOQ-  73.     And  ilu,  whcra  ludi  wsr*  dnviisd  M> 

vanun,  aiid  ■tibtnU  ttiiif  m  any  nut  n^Kf  tnialasi  and  tbair  b«ln  in  Iniat.  that  (luij 

(a  Ui  ditiM  sr  cn(rgl  ^  tfr  rtn  ar  a/W  ujkii  aborid.  oat  of  lb*  mti  and  pmfita,  oi  bjr  mU 

>«i*i<  aad  bar  raaaipt  oloM  to  b*  ■  wB-  ot  MOitgaga  of  lb*  wbola,  or  w>  mucb  of  tb« 

•taat  (li»cbv|a,  »tb  icmtindai  orar,  it  waa  aatata  aa  abould  bo  nccaautr,  reiae  a  aam 

kald  that  tha  lexil  MUM  waa  raiud  in  tha  aulHeleal  to  paf  iha  toounu-'a  detMa  ami  lefo- 
eka,  oad  aftanraid)  ■•  tniM,  and  to  iba  two  (>< 

. T.  B.  lor  life,  wiih  rnranl  reBnindtia  oror, 

••ee,  Tna  {nun  Uaaeonlnil  of  bar  huabuid,  it  tha  qumion   «w.  w bather  Iha   lejai   atlat* 

Waa  eaacBtiallj  naaaaoair  Uul  lb*  tniaiaea  natad  in  tbo  tnuWafi  I     Uftd  Hmttmtlm  WM 

■fcoald  lafco  >ha  OMMO  arilb  tba  um  aiMiUod.  of  opinion  IhU  Iba  dartaa  to  tba  iriMlni  tod 

iawdorloaSaaluauthalinteniian;  otharwiaa  (hair  bain  carried  tha  uAnUftt  to  thta,  and 

the  huaband  abould  ba  antiilud  to  rewiia  the  Ibsnfora  tbo  aatato  for  tifW,  a*  mil  aa  Uib  «•■ 

pnAta,  Bad  deftu  tha  ivrj  obyci  wbiob  iho  tuoa  in  reiMiadar,  wars  manl^  uuat  aatato* 

KMatorbwd  in*iaw.     T  Tem  Rap.  6*3.     Sm  is  aquilj  ;  Uwi  p«n  of  the  truit  wm  lo  uU 

■Iw  9  Eaal,  183.     9  Eut,  1.     So  whara  linda  the  wbola,  or  a  lufficient  pnrt  o[  tha  eatno, 

wan  dariasd  to  Iruaieea  and  their  haira  in  f      '  .... 

■mat  to  p^  one  of  tbo  mta  and  pnfil*  oovo-  ' 

■■1  lo(>cwo  and  anuuilja*,  and  u>  nj  all  tha  ward  hrin  were  omiIi«d  in  the  ileriu.  aa  in  I 

miduo  of  tba  ranU  nnd  proGu  lo  C.,  a  mar-  Eo,  Oai.  Ahr  184.  for  iha  Iniiiaoa  niiut  haoa 

riod  woBao,  doriBf  bar  lifo,  far  bar  aapania  ■  h«  in  tho  wbola  Mtat*  to  anabla  tban  to 

«Hi  at  aa  ibo  oboald  dii«U^  niul  aftar  bar  tall,  becauia.  it   beinf  uncenain  what  ih«j 

daitta  iha  tnutoM  lo  itand  Hiiod  to  ihi  uu  naj  icll,  no  purchaler  cnuld  oiharwiie  bo 

t^  Ibo  h*ii*of  bar  bndj  wiib  KnuuBdaraoTer,  aafa  ;  that  the  only  doubt  he  bad,  wMOn  tba 

it  waa  held  bj  lord  JTB^.thMlbo  vao  wMaia-  cue  of  Lord  Saj  and  Seal  r.  Lid*  Jonaa 

eutad  in  iho  tiuatao*  during  Iha  life  of  C  befnm  Lord  Ein|.  and  affinned  in  the  honaa 

who  bad  odIt  a  trual  ealaia  in  Ihe  aurplua  of  of  lorda,  aa  to  that  point :  Inii,  ob  aiaminttiao, 

Iba  renu and  proHto  for  lifo,  with  aoDDiingaal  tbatcaao  difforadioaoMiarial  part;  and,  Uk 

tHMiadei  to  tbo  boiraof  hor  body,  and  thai  iof  logotbar  all  the  alao***  or  that  will,  itoolr 

kor  (Moot  am  would  tako  aa  a  purebaoar  i  (bt  Maoantad  lo  a  daiiat  to  iruaieea  and  than 

by  tba  anbaei|i»in  wvida,  via. '*  ibai  Iba  tna-  haiiadurinf  another'a  life,  upon  which  a  lefil 

toaoahoaldatandMiaodlotbaBaaartha  beira  rrmaindai  tniyhi  be  pioparlj  limited.     1  Vea. 

oT  lb*  hod)>  of  C."  tbo  MS  WM  eiHiiMd  ia  l«3.  8.  C.  3  Atk.  m  STa    Ai  ' 

Ae  paroooa  eatillnl  ID  taka  br  winoe  Ihorwif ;  ' 


LB  br  winoe  Ihorwif;     for  gnatsd  in  a  Vei.  6tfi. 


itB    tiuiteea.  and  iheit  bain  in  met.  to  psjr  tba 
of  bar    raou  and  oniGla  to  anothpr,  leilcd  the  leg  ' 


hk  C.  and  an  ■■•  bibboIoI  ia  lbs  heiiB  of  bar    raou  and  pm&l%  to  anothpr,  leilcd  the  lent 
kodj,  ihaoo  dilTaroM  inlereata  aould  BOt  upiM     eauw  in  tko  Iraatasa.     Psr  in  general  the  iTiB' 


•14.    a  Ld.  iU;iii.  BT3.) ;  for  Ibara 


Enaft  A.  to  TaBetTB  fta  >BnlB  and  profiu  for 
■.baltnUMpr*--^     '  "     -  ^ " 


fmi  iwr  tha  reDM  an*  pnCu  to  anathar,  and     hsin  in  tiuat.  u  furmil  ami  nf<rr  A.  la  Tottrt 
tbBiofon  tbo  BBtaU  wial  iwBBin  in  tha  Iroa-     tba  leota  aod  pnifiia  for  hia  liit,  Ite.  tba  IM«    , 
Moa  to  parbTRi  tha  wQI,  a  Via.  Wa.  pi  19.     1     u  aioeulod  in  A.  unleia  il  ba  Beceuarr  Iha    ' 


M  to  BBrbTRi  tiM  wQI,  a  Via.  Wa.  pi.  19. 
IB.  Obb.  Abr.  M3. 384.,  and  Ihia  dooror  i 
Inaad  in  the  baaaa  of  foida.     a  Bra.  C. 
4M    B»]Baa.«ePall.  179.  SawhrraUiulB     Kartoa 


i^  Obb.  Abr.  M3. 384.,  and  Ihia  dsirop  wa*     obo  abould  bs  siacutml  in  tha  i 
kflnaad  in  the bauM  of  kifdB^    a  Bra.  C.  P.     bfolbemtouirfart 


._     .     .    .       .  _  ...      _  ._..!.  109.  the  da>t»  being  lo 

at  m  pty  (Bt  of  tha  nau  asd  profiu.  a/ler     thair  bain        -      -    - 
I — ti -^-  -__ —    — J ^^  ^ii^  raaidua     — *"—    "- 


., —  neiifi.  Iha  raaidua     (afir,  Uu  Wlatot'i  auc.   ._ 

C.  _B.  for  life,  and  aliar  bia  decaaaa  in  tha     tJu,  tho  null  and  proliti  fur  hi 


BOB  of  tbo  hein    malo  of  tha  bodv  of  C  S.     bald  thai  the  uar  wa*  eiecuted 
with   Tonaindar  onri  it  wa*  held 


«V*iasB  durint  the  life  of  C.  8.  who  liad  auljr  1   Eq.  Ca.  Abr.  363.     Ai  when  land! 

a  inM  oiute  for  lifa,  aad  the  remiindtr  in  deriaad  to  tmiteej  aod  Iheir  hein  Id  Ou 

Mil  WBBa  Icfal  ailala,  whioh  could  nut  unite  aivjpiirpur  is  penntt  A.  to  receire  ttii 

■•d  iaoorporat*  loifaiber.  and  C.  S,  eoald  net  and  praiila  for  hia  li'e,  and  al\er  that  th 

wtn»  ralid  raeoreryi  for  io  order  la  auks  laea  abould  abiad  ■aiaedtaibe  uieof  Ihi 

•  fiodloiiBr'tolbBpnv-i^(lbM*MaM*>thar  of  Iha  bodf  «[  A.  wiUi  a  ^niriao,  that  i 
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Ipibu  hni  seUi  U«  huid  for  m<m«]r,  vhieh  raisM  «  um  bf  implicUion  lo  ilw 
barg«in«e,  tba  Uinitaiion  of  »  futher  um  to  •notber  person  U  it- 
[*336]  pui;nant,  and  tharafoT«  *void  (a).  And  thererore  on  &  feoflment 
to  A.  and  bis  heirs,  to  the  use  of  6.  tod  bis  heirs,  in  tnwi  for  C. 
■od  his  heirs,  they  held  that  the  statute  executed  only  tbe  first  use,  and 
that  the  second  waa  a  mere  nullity  :  not  adverting,  that  the  instant  the 
first  use  was  executed  in  B.,  he  became  seised  to  the  use  of  C,  which  ••- 
cond  use  the  statute  might  as  well  be  permitted  to  execute  as  it  did  tbs 
first ;  and  ao  the  legal  estate  might  be  instantaueouslf  transmitted  down 
through  a  hundred  uses  upon  usee,  til!  finally  executed  in  the  last  eetbif 
^t  usa  (93).  Again  ;  as  the  statute  mentions  only  such  persons  aa  wen 
tciseJ  to  the  use  of  others,  this  waa  held  not  to  extend  to  terms  of  years,  at 
other  chattel  interests,  whereof  the  termor  is  not  teutd,  but  only  /m*mm- 
ed  (ft) ;  and  therefore,  if  a  terra  of  one  thousand  yeara  be  limited  to  A.,  ID 
the  use  of  (or  in  trust  for)  B.,  the  statute  does  not  execute  this  uae,  b« 
leaves  it  as  at  common  law  (e).  And  lastly  (by  more  modem  resolutions), 
where  lands  are  given  to  one  and  his  heirs,  in  truat  to  receive  and  pay  oret 
the  profits  to  another,  this  use  is  not  executed  by  the  statute  ;  for  the  taad 
nnist  remain  in  the  trustee  to  enable  him  to  peitorm  the  trust  (rf)  (S4). 

or  the  two  more  ancient  distinctions  the  court*  of  equity  quickly  svaileA 
tbemselTes.  In  the  first  case  it  waa  evident,  that  B.  was  never  intended 
by  the  parties  to  hare  any  beneficial  interest ;  and,  in  the  second,  the 
Mffuy  que  vte  of  the  term  was  expressly  driven  into  the  court  of  ehaacmf 

■  !•)  1  AwLn.  IM.  (e)r°p)i.T«.    Drar.lW.    tT.R.t48. 

It)  Buon  Uw  or  TIiu,  ML  Jnk.  XL  (A  I  £11.  Cu.  Abe  Ui,  W. 

Ilw  conient  of  thein»(*«imii4ilmika  BJoiB-  iMadinot  imponibililr  liw  tbs  vtm  Ut  dka 

ton  on  hii  wife,  ii  itu  hdd  ihai  ih»  «m  ao  effaot  at  aannxm  Uw.     Bhl   Law  TnMi, 

■M  aiMUWd  in  A.,  and  not  ■  iniit  CMM*.  for  353,  S  aiL     4  H.  &  9.  ITS.     U  that  cbm,  • 

it  would  ban  baan  ■  plain  tniil  at  oomnxm  relaua  wa*  nada  to  A.  andC.utdihaiilniiS, 

law,  and  what  wat  ■  tnlM  nf  a  Frcahold  of  in-  babandum  10  ibam  and  tbair  baira  aod  Msi^a 

(wriuncn  M  coramoa  law  ia  axapntad  b]r  tbi  «a  tananu   in  eooiBian.  and  not  a*  jpiai  t» 

MatuM   nbich    mrniiona  Iba   word  tn»l  aa  nanta,  to  ih«  um  oT  ihem.  (bair  baiia,  aad  «•■ 

well  aa  nae  :  and  tha  caH  in  2  Vent.  313.  ad.  aigm,  hald  ihal  A.  aad  U.  look  aa  IMUin  ia 

jadfcd  lo  ihe  coniran  upon  tbia  point,  waa  somo»n.     Cro.  Cat.  33a     JaOkiaa  t.  Yooafc 

danird  to  b«  la*.     1  Lulw.  B14.  SXt,  S.  C.    3  Ibid.  344.     Aad  Ma  CnliM'l  Dig.  tilla.  Mm, 

Ld.  Ra^m.  ffT3.    2  Salk.  079.     And  tbe  aama  S.SI.stHq. 

diaiinction  wu  taken  by  Ion)  KsnTon.  in  tba  But  whsra  the  pnrpoaaa  of  a  tioai  aay  ba 

e*aa  of  Doe,  on  lbs  dcmiic  «f  WeolIaT  t.    uuwend,  by  ginni  tha  tm '~ 

Pickard,  StalFonl  auranwr  aaiiiea,  1T97,  and  than  a  («,  no  fnater  Mt_. 

br  31  r.  Juaiic*  Lawrence,  in  Jonei  t.  Proa-  tben  b)>  implicatioa,  bat  the 

ear,  Worceglir  ipring  aaiiien,  IT9S.  der  limited  on  aueli  ieaaar  ai 

Tbe  statutB  of  naci  ia  not  bald  lo  aitend  to  them  ahali  be  eiMOled  In  tbe 

fsnAoU  aiaia,  for  it  ia  uninat  the  natura  of  d.  While  t.  SirBpaoa,  S  £aat, 

their  tenure,  that  anj  penon  aboald  be  intro-  383.     And  ■  dairiu  in  fee  to  tr 

duced  iniD  the  eaiata  without  the  conient  of  anj  apeeiAc  liraiialion  1 

the  lord.  Gitb.  Ten,  170.  <ur  u  Umtt*f»r  ytan  laltar  uka  a  benafieial 

which  are  aetuallr  in  eiiatenee  at  the  lime  of  R  9S7.     And  u  eipm 

B.,  10  the  nee  of  C.  ail  tha  oaute  1*  in  B. ;     So  when  Ihe  1r 

and  C.  Ukea  onljr  ilmat  or  equitable  aeuu,     i«nt*  lo  a  n»mi_     _. 

Bui  if  A.,  teiaad  in  fee,  mehaa  1  feofTrnani  to     legal  aalue  ii  eieented  in  the  prT»a  wb* 
■<--  use  of  B.  for  ■  Lerm  of  rean,  ihe  tami  ie     waa  id  mke  in  rmnainder.    7  T.  R.  S&l 
■  '  ■         ■  In  of  tha  ft  -  


aertcd  out  of  the  aeiain  of  the  feollee.  and  ie        <53)  It  ia  tbe  praouee 

aiecuted  by  Ibe  ■leluia.     It  ia  the  lame  if  t-     '  -'  - ' ■ -■ 

bugaini  and  sella  the  aatatr  nf  whiob  be 


aiecuted  by  Ibe  ■leluta.     It  ia  the  lame  if  ha     names  of  ibe  tniitee  and  the  <ntnr  «■  »«(; 


.     ...      ttlKt  KH  e^  A.  end  Ah  *i^,  in  Iraat  far  B 

a.,  and  in  tha  miigin,  3  Inet.  STl.  and  bia  heirs  1  and  tiiuB  tbia  iaponeal  eMIaM 

Nor  does  the  •lUula  of  uaea  eitend  to  casea  baa  been  effaetiMlir  repealed  by  )be  teyesw 

where  the  puny  aaised  lo  tha   nae  and  tbe  of  haifadoMR worda. 

«ei«B)lf«taMiilb«(MMy«i*aB,*ioeptlhM*  (54)  Sea  aMa  IB,  eata-t 
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M  M«k  hk  MBwdy :  ud  tbanfon  ilut  court  dauniuB«d.  i\M  tboo^ 
UtMe  were  not  «jm  which  the  atatale  could  execute,  yet  atill  they  were 
mmi  in  equity,  which  in  conscience  oAght  to  be  performed  (a).  To  thi* 
lh«  re««on  of  mankind  assented,  and  the  doctrine  of  t»ea  was  reTJved,  un- 
der the  deuoiiiiuation  of  tnuu ;  and  thua,  by  this  strict  conatruction  of  the 
oouiin  of  Kw,  a  statute  made  upon  great  deliberation,  and  intioduced  in  the 
moat  solemn  manner,  has  had  Uttle  other  effeot  than  to  make  a  alight  al- 
teration in  the  formal  words  (A  a  conrayaoce  (/). 

'Howerer,  the  courts  of  eqni^,  in  the  exercise  of  this  new  [*337] 
piriBdiction,  have  wisely  aroided  in  a  great  degree  those  mischiefs 
which  made  uses  intolersble.  The  statute  of  frsuds,  29  Car.  II.  c.  3, 
baring  required  that  ereiy  declaration,  assignment,  or  grant  of  any  tnwt 
in  lands  or  hereditamenta  (except  such  as  arise  from  implication  or  con- 
■miction  of  law),  shall  be  made  in  writing  signed  by  the  party,  or  by  his 
written  will  (55)  :  the  conns  now  consider  a  trust-estate  (either  when  ex- 
pressly declared  or  resulting  by  such  implication]  as  equivalent  to  the  legal 
ownerahip,  governed  by  the  aame  rules  of  property,  and  liable  to  every 
ehsrge  in  equity,  which  the  other  in  subject  to  in  Isw :  and  by  a  long 
■eries  of  uniform  determinations,  for  now  neir  a  century  paat,  with  some 
aseistance  from  the  legislature,  ^ey  have  raised  a  new  system  of  rational 
jurisprudence,  by  which  trusts  are  mode  to  anawer  in  general  all  the  bene- 
ficial ends  of  usee,  without  their  inconTenitint.e  or  frauds.  The  trustee  is 
conaidered  as  merely  the  instrument  oi  conveyance,  snd  can  in  no  shspe 
afiect  the  estate,  unless  by  slienaiion  for  &  vtJiuibJe  consideration  to  a  pur- 
chasor  without  notice  {g) ;  which,  as  cett«y  que  ust  is  generally  in  posses- 
iion  of  the  land,  is  a  thing  that  can  rarely  happen.  The  trust  will  de- 
scend, may  be  aliened,  is  liable  to  debts,  to  esecutiun*  on  judgments,  sta- 
tutes, and  recognizances  [by  the  express  provision  uf  <he  statute  of  frsuds) 
(36),  to  forfeiture,  to  leases,  snd  other  incumbrances,  nay,  even  to  the  cur- 
tesy of  the  husbsnd,  ss  if  it  wss  an  estate  at  law.  It  has  not  yet  indeed 
been  subjected  to  dower,  more  from  s  cautious  adherence  to  some  hss^ 

K cedents  (A),  ihan  from  any  well-grounded  principle  (57).  It  bath  also 
n  held  not  liable  to  escheat  to  the  lord,  in  consequence  of  attainder  oi 
want  of  heirs  (t) :  because  the  trust  could  never  be  intended  for  his  benefit- 
But  let  ns  now  return  to  the  statute  of  uses  (58). 


,  _,        _..    ,  -.  -  .     — iindthu*,  irhiGh  ^lpc■^  ilnDin.  tlw 

1.  137,  i  I.  bcnafieiil  intanit  will  pua  onl  of  ona  fwally 

<3e)  Bnl  it  ia  held,  [)i*i  if  ■  rau  ba  erttuj  into  ■nDtb«r.  hntwMa  "hoin  ihrn  it  w  mm. 

faa  Imt  of  ■  xvm  of  r*in.  il  i>  not  mmU  naiMD  bj  Mood.     Qoodriflit  (.  Wslli,  Douf, 

wMlin  Ihil  atatnte,  lot  il  aitandl  nnlr  to  a  TTl. 

b«M  ol  land  in  Im.     3  Vera.  M&    t  Bait,  Beforol^aUMMoTaM*  th>n««infilhw 

48*.    4  B.    &  A.  6M.     And  aaa    hnbar,  «  dooer  noi  tanaacr  bf  Ifaa  ouitaa*  of  an  OM, 

Saond.  11.  a.  n.  IT.  and    buu  m,  bj  Paitc-  bat  abce  the  lUuiia,  ■!«  hnibaiulhu  eurteaf 

•oa.  of  «  iru*t  MtMc,  thooib  il  (mim  Unnge  thai 

J  ST)  (I  baa  baan  deoidwi.  that  vbm  the  h-  thn  >ire  ahauld,aiil  of  a  uniiIiiait.iF,  be  da- 

■ad  vquiubie  eltatsi  maat  in  Ih*  aama  priTpd  of  dower.     Sea  ante,  p.  133.  n.     Bat 

■sraoo.  the  IruK  or  equitabl*  «*taM  ia  margad  this  diiLinoiloD  ii  aeoounlrd  for  ay  Ld.  R«de« 

b  tb*  iefal  aalaia  i  a*  if  a  wife  abould  hun  dilo,  in  3  Sob.  &  Li£  388.  and  aee  S  Saond 

Ihalanieaialaandtbahaabaodtbaaflnitablt;  S6.  note  q, 

mat  iTtber  lun  an  onlr  child,  ta  whom  thaae  (X)  Tha  Rariud  Stitutea  of  Naw-YoiL 

■Milai  doMasd.  and  wbo  di«t  inteilala  with-  abfiliihalum^ndlraata.eiHpltnialiariaiaa 

■Minoa,  tha  two  Mtat«t  hanng  unitad,  tho  brimnliiatioaof  law  ■ndaoahaaaraharaaflM 

dsaDant  r'l  f(rilow  the  lagal  aataia,  and  Iho  ewntianf  d.  and  ooDTOrta  ibam  into  Ug^  — 

■stMo  will  (o  ta  as  hail  OB  iha  fan  of  iha  lata,  wt  ethw  llwiT  axialad  befon  or  aiilC*  I 


ll,g,™T:C00glc 


an  THE  RIGHTS 

Tbs  opiy  Mrncfl,  ««  wu  befon  observed,  to  which  thlt  Btafafe  ".  "gw 
aonsigneii,  u  in  giving  efficHcy  to  certain  new  and  aecrel  $£«cie*_or  c» 
reyances  ;  introdacea  in  order  to  fendai  transactiooa  of  this  sort  tn  iirinM 

as  poflsible,  and  to  save  the  liouble  of  making  livery  of  seiatn,  the  only 
ancient  eoHTeyance  of  corporal  freeholds ;  the  security  and  notoriety  m 

which  public  imectiliir*  abundantly  overpaid  the  labour  of  going  to  lb* 
land,  ot  of  sending  ■■  atiomey  i&  one's  stead-     Bnt  this  now  has  gina 

way  to 

{'338]       *13.  A  tvreUih  species  of  conreyance,  called  a  cMwianf  to  jftuul 
tfiaed  to  tuts  (99)  :  Jby  which  a  man,  seised  of  lands,  covenanla'n 

Jm.  1930 :  «XMpt  (bU  in  mM  of  Uuta  ■»  siriwdm.  Bat  nooDabnwfciillriiiUmM- 
wtnu  ^liH  1  /«.  ISU,  and  itbicb  warn  not  (d  in  k  tnat  tat  th*  n«i|it  of  the  m/i  aW 
marely  nomin*!,  hut,  connscLed  with  lUfiM  pnfiUof  landii,  ou  in  anj  wnv  diapos«  ofhii 
poirgr  of  tclu*l  dHpontioa  or  mmngnanl,  interait  Ibenin:  but  the  rigtit  o{  ona  Ibr 
A*  iMiU  of  th»  inutaM  b  Mill  praair-  wttOM  baasfll  ■  tnurt  for  U«  paymnt  ■( 
iL  ■   nan   ■■  grtm  U    onUed,   ii    uainwbW 

t  <»af«f,U>nn  (f63.) 

itm,  Df  ts  »1I,  WbM  (h*  puiiMMn  for  *bieb  an  >n]^mt 

■Bctfuca,  or  leua  lud*  fer  ihe  bcoefil  of  la-  tniM  VM  smitM  ban  owad,  1^  MUi«  tl 

fkXeti,  or  to  Hiiiiry  uiii  chiig*  theieon.  or  la  Ih*  Inutau  aiao  cauei :  ind  oil   tha   dadk 

reeaiva  the  renti  and  pnfiu  of  lindi,  aod  ip-  of  tha  laM  larrinni  tnuica  of  uit  npna 

]ri]F  Uwm  to  Iha  u»  ol  a<T  |>en<m  during  hia  iraM,  hb  Miaia  dou  luL  paaa  Id  hia  baiis, 

■iich  renU.  &c.  and  acctimuUte  ibam  ai  al-  (f  67,  68.)     The  eourl  of  chuce^T^m^"  w 

lowadbrlaw.     (1  R.  8.  7SS,  4  M.)  aoeapC  tha  naignaikn   of  my   tmiiw  mt- 

If  landa  are  piirehaaed  with  tha  manay  of  der  an  aipnai   Lniat,  or  ranara  aix^  tna- 

ona  pareon  in  the  naota  of  another,  no  uae  oi  Ir.e  and   appoial  anoihar  on  iha  aapUcalia* 

tnut  nuuita  in  (arourof  tha  firat.  eicepl  that  of  anj  on*   beoafieially  intenated.     [4  81^ 

tka  aonTCjanea  ahail  bepniumid  fniudatant  As.) 

H  aniiul  hia  eraditara,  unleaa  ihs  fnudulaut  By  a  compariaan  of  1  R.  S.  739^  1 1 :  1SI, 

inlml  u  diaproTOd.     But  if  the  purchant  wai  4  4S  :  750.  $  10  :  and  TM,  4  1 :  tha  Acta' 

to  made  vithoat  hii  conunt,  tba  Inut  iball  refamd  to  *aald  Hem  lo  apply  Id  leaai 

Und  ratult  in  hia  favour.  aa  well  aa  fieabold  eatali 

No  implied  or  lefulliug  tmal,  howcTer,  can  (M)  6e«  in  crnFisl.  I 

U  allejed  lo  ilefeai  the  title  of  a  purohaaor  K.  b.  at  teq,  &  id.  index 

i)r*Bluali<aeamiidEraiioR,  and  without  iMlno.  tha  aullBTity  of  Roe  r. 'i  mimian,  ii  wn  sen 

(f  SI  -M.)     Ib  (II  oaae*  whtre  an  aipm*  Iruat  in  1  Taunt.  20.  that  a  connant  to  atant  untti 

m  orealeil,  but  ii  not  declared  in  the  convey-  je  good,  though  tha  uaa  be  a  frethold  to  aria* 

■ncatotha  troiieea.  the  eonreyance  iadeenrd  at  a  fulure  lime. 

ahaolnla  aa  to  Ihe  mteepiHf  orediiora  of  iba  Tbe  ooly  eonaidarationa  which  wi)l  anpft 

tnalM*  not  hariny  notice  of  the  Irait.  and  aa  a  eorenant  to  atand  leian]  are  litood  and  naf 

lo  purcFiaiota  from  the  tnjatce*  for  nilualilo  riege,  theiafore  if  a  peitnn  corenani  lo  elanJ 

aoBaidenlion.and  without  notica.     Bui  if  the  aoiaed  lotba  aae  of  a  relation  and  a  atranfiit 

tnat  ia  eiprraied  in  the  iniirumant  creating  it  la  aaid  that  the  whole  uae  will  ml  id  lb* 

tha  MUie,  Iha  oonTejaaea  by  the  truataa  ia  ralalion.     9  Roll.  Abr.  TBi.  pi.  3  &  4.     So 

*ofd.     (464.69.)  whan  a  Duin  oofananta  to  aland  aoiaed  lo  Ika 

A  iWk  of  landi  to  exeoutor*  or  truitea*  uae  of  himaelf  for  life,  with  mmainHera  era 

n>  b*  lold  or  moriga^ad.  nhere  ihe  tniateea  to  hii  relalioiia.  and  with  a  power  for  the  M 

an  not  alao  empowered  to  ncaira  the  rrnia  nanl for  life  lo  make  leaaaa.  thia  power  iantd, 

■id  profita,  givae  auch  tniateea  only  a  pnair,  for  Ihr  leaaeea  would  be  atrangen  lo  the  caa< 

■I  thaaautedearendaloibebeirB»ahjectla  aidaratjoa  of  Uood.     Cto.Jac.  181.     Cioaair. 

riiatnoiaa-  Fanalcnaiteh.    So  if  a  man  ilvnuld  nreual 

__   ..     .                        in  tha  liua-  to  atand  aeiaed    to    the  uaa  of  himaelf  to 

Uaa,  Ihii  aim  diem  only  ■  pnirar,  and  the  ea-  Ufa,  with  raawinderd  to  ibe  uae  of  truataaa 

HteremiinaordeaceiKta  aubjoot  to  thepowar.  (nb*  ate  DOi  hit  ralaiiona),  for  tbe  poiriaa 

(4  H,  S8,  S9.)  of  pieaenini  coulingent  remaindaia.  will  t»- 

Lay  nlid  eipreei  iruat  retta  the  whole  ea-  niiinder  to  hit  firat  and  other  toiiii  in  tail, 

tala  in  law  and  tT^  '^  '^  tratleea,  |iiing  Ac.  no  uae  wonid  real  in  the  imateM.  ba- 

•nrmea  the  truit  in  equity.     The  cna!ar  at  ikeo.     Tbii  ia  a  prinoiiAl  raiaon  why  .ora- 


t  in  eouity.     The  i 


.-jt  may  declara,  boweTer,  to  whom  the    nanta  ..  .. 

I  aball  belong  on  iha  failure  or  Iprnipa-    1  Bauadan,  U.  &  T,  S3. 
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^onjldenium  of  li^ood  or  mmiua  ihat  be  will  stand  s«iii«d  of  thr  bbma 
Id  &e_uae  or  tiM  child,  wife,  di  kiiwmao  j  for  life,  in  tail,  or  in  fe.^  Hare 
die  Bt&tute  executes  U  once  tbe  eatate  )  for  the  pany  intended  to  be  b»< 
Defiled,  having  thiu  acquired  the  aae,  is  Utonlbj  pui  »i  i»c«  into  corpm^ 
poaaessioo  of  the  land  (k),  wilbeut  ever  veeing  it,  by  a  kind  of  paifiamen- 
tuy  magic.  But  thia  ooareymitee  can  viily  oparMu,  when  made  upaa 
■nch  weighty  and  iDtereating  cooaidsi«twi«  aa  dwaa  of  Uood  or  mu- 
riaga, 

19.  A.  thirteenth  apeciea  of  ctMiteyaBee,  introdncad  by  this  atatiite,  is 
Ihat  of  a  hargaih  mid  »aie  of  landa ;  which  ia  a  kind  of  real  contnct, 
v.hereby  tbe  urgamoi  tot  aome  pecimiaiy  conai^ration  bargain*  and  sella, 
diat  is,  cfiQttaclB  to  convey,  the  land  to  the  bargainee ;  and  becomes  by 
sncK  a  bargain  a  trustee  for,  or  seised  to  the  use  of,  the  bargainee ;  and 
then  the  statute  of  uses  completes  the  purchase  (/] ;  or,  as  it  hath  been 
Irell  fixpreseed  (m),  the  hargain  first  vests  the  use,  and  then  the  statute 
rests  the  possession.  But  as  it  was  foreseen  that  conveyances,  thus  made, 
woiiTd^ant  sU  ili?ae  benefits  of  notoriety,  which  the  old  common  law 
assurances  were  catcutaled  to  give ;  to  prevent  therefore  clandestine  ca»r 
reyancea  of  freeholds,  it  was  enacted  in  the  same  session  of  parliament 
Ityutkabite  27  Hen.  VIII.  c.  16.  that  such  bargains  and  sales  should  wmk 
aiore  to  pass  a  freehold,  unleaa  tbe  same  be  made  by  indenture,  snd  sn* 
nlUd  wttbin  six  months  in  one  of  the  courts  of  Westminster-hall,  or  with 
Ae  cuiKw  rotulontm  of  the  county  (60).  Clandestine  bargains  and  salea  of 
cWtel  interests,  or  leases  for  yesrs,  were  thought  ttot  worth  regarding,  as 
■nch  interests  were  rery  precariona,  till  sbout  six  years  before  (n) ;  which 
also  occasioned  them  to  be  overlooked  in  framing  the  statute  of  uses :  and 
Ihsrefore  such  bai^ains  and  ssles  are  not  directed  to  be  enrolled. 
Btil  how  impossible  is  it  to  'foresee,  snd  provide  againat,  all  the  [*339] 
conae(]uences  of  innovations !     This  amission  has  given  rise  to 

14.  A  fourteenth  species  of  conveyance,  vis.  by  lease  and  releoM  ;  flrsi 
Invented  by  seijeant  Moore,  soon  aKer  the  statute  of  uses,  and  now  the 
most  cummon  of  any,  and  therefore  not  to  be  shsken  ;  though  very  great 
lawyers  (as,  particularly,  Mr.  Noy,  attorney-general  lo  Charles  1.)  nave 
formerly  doubted  its  validity  (n).  It  is  thus  contrived.  A  lease,  or  rather 
bargain  and  sale,  upon  some  pecuniary  consideration,  for  one  year,  ia  made 
ij  die  tenant  of  the  freehold  to  the  lessee  or  bargainee.  Now,  this,  with- 
out .any  enrolment,  makes  the  bargainor  stand  seised  U>  the  use  of  the- 
bargainee,  and  vesta  in  the  bargainee  the  use  of  the  term  for  a  year ;  and 
then  the  statute  immediately  annexes  the^nj^ion.  He  therefore,  being 
thus  in  possession  (61],  is  cspable  of  receiving  a  release  of  die  fifeehoM 

(t)  Bacnn,  Um  g(  lb*  Uw,  lU.  [•!  Sh  pu.  141. 

(I)  IM.  iM.  [■)  )iiiS?ias 

(a)  Cm.  Jhl  «M. 

to  ■UnJ  nciwd  to  um"  an  not  tntnliml  in  Inil.  673.     1  Laoi.  St.     I  Mod.  ITS.     9  Lvr. 

■he  one,  nor  "bargsin  and  wll"  in  tha  other.  10.    A  lurgiiin  *nd  rata  wlihoitt  enroliMM 

F>ir  if  ■  man  for  nitunl  late  and  alfBinion,  niaf  he  conilnicd  and  ael  aa  a  giani  or  titf 

lianain  and  acll  hia  Irjida  [o  the  ua«  of  hit  render,  wfaich  ahan  ihal  the  wmila  "  barfain 

Kile  or  child,  ii  ii  ■  co<renani  to  aund  HLied  and  aall"  h»e  no  preeiae  laga]   import.     I 

to  men,  and  withoni  enrolment  Teaia  iha  aa-  Preat.  Cant.  3a 

ale  in  the  wife  or  child  :  to  if  for  a  pecuniarj  How  a  covenant  tn  dand  leiied  ia  to  ba 

aonaiderauon  be  anmnb  M  ,lm<d  Kind  to  fttai^  lee  3  Balk.  306.     !  Vaa.  Sen.  S&3.     3 

til*  uae  of  a  atiangtr,  if  thit  deed  be  enrolled  Saund,  ST.  Ii.  c.     Lutir.  ISOT.     Canb.  307.    3 

within  lii  nnolh*.  it  ia  a  jood  and  tilid  **t-  Let.  3T0.    1  Chilt;  on  Pleading.  4ih  ed  iT%. 

^in  and  aale  uijer  the  atatuie.and  the  ea-  (60)  See  laat  note  to  tbta  ehiplei. 

lUa  raata  in  tlu  panbaMT.     T  Co.  40.  b.     3  {Sl)  II  muit  b*  boiae  ia  mind  thrt  ia  lUs 

VOL.L  » 
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■sd  reversion ;  wliicb,  wo  hav«  ae«n  b«f<m  (p),  nuut  tw  made  lo  >  w 
JMnHn'pOiHuuion  :  uid,  accordingly,  the  oext  day,  a  releaiie  is  granted  lo 
him  (9).  Thii  it  held  to  supply  the  place  uf  livery  of  aeiBio  :  and  §a  a 
bonveyance  by  Irasa  and  releaae  is  said  to  anuMuit  lo  a  Teofi'ineDt  (r). 

15.  To  these  may  ^  added  deeds  to  Jead  or  dtc^i  il"Af~Sjw  of  otliat 
Biore  direct  conreyaDces,  as  feoffments,  fines,  aiiif  recoveries  i  of  which  ' 
wo  shall  spealL  in  the  next  charter :  and 

16.  Deeds  of  rtvoeatum  of  urns,  hinted  At  in  a  former  page  (s),  and 
founded  in  a  previous  power,  reserved  at  tho  raiaing  of  the  useft  [{j^jo  re- 
vd1(»  such  as  were  then  declared ;  sad  to  appoint  others  in  their  steady 
which  is  incident  to  the  power  of  revocation  (w).  And  this  may  suffice 
for  a  apeclmen  of  conveyances  founded  upon  the  aiatute  of  uses :  and 
will  finish  OUT  obMrvalioiw  apoa.auch  deeds  aa  serve  to  trantfer  real  prCK 

perty. 
[*S40]        'Before  we  conclude,  it  will  not  be  improper  to  subjoin  a  few  re> 

marka  upon  such  deeda  as  are  used  nM  to  convey,  but  to  duarn.Qt 
tpKumber,  lands^and  'to  ducksrg&Xiism  again  j  of  which  nature  are,  otf^ 
g^ioht  or  bonds,  rteogmMOncet,  and  ArfKiaantet  ujKHrtlTft"m  bjp^iJT" 

1 .  An  oVtigaiidh  ofbond,  fs  a  Jeed  (v)  whereby  the  obli^r  obliges  him* 
•df,  his  heirs, 'executors,  and  administrators,  to  pay  a  certain  sum  of  mo- 
ney to  anothei:  at  «  day  appoiiitcd.  If  this  be  aU,  the  bond  1b  called^ 
■ingle  one,  nmpkx  Mifnttio :  buuhera  is  generally  ^condition  added,  thaT) 
if  the  obligor  Sotsa  aome  particular  act,  the  obHgation  shall  'be  void,  or  else  ' 
■hall  remain  in  full  force  :  aa  payment  of  rent ;  performance  of  covenants 
in  a  deed ;  or  repayment  of  a  principal  sum  of  rnoney  borrowed  of  the 
obligee,  with  interest,  which  principal  sum  la  usually  one-half  of  the  penal 
sum  specified  in  the  bond.  In  case  this  condition  is  not  performed,  the 
bond  becomes  forfeited,  or  absolute  at  lawr  and  charges  the  obligor,  while 
living ;  and  after  his  death  the  obUgation  descends  upon  his  heir,  who  (on  i 
defect  of  peiwina]  aaaels)  is  bound  to  discharge  it,  provided  he  has  lesl  ' 
■Mcta  by  deacent  as  a  recompense.  So  that  it  may  he  called,  thou^  not 
e  tUreet,  yet  a  eoUaltral,  charge  upon  the  lands  (62).*'  How  it  affecta  the 
personal  property  of  the-  obligor  will  be  mure  properly  conaidered  hereaf< 
ter. 

If  the  condition  of  a  bond' be  impossUile  at  the.time  of  making  it,  or  be 


id  iba  (t*-  iiiHi**Tan«,  ue  Co.   Litt.  270.  a.  n.   3. 

, , w  TentiDg  Coiiw,  !99.  und  S  Chillj  OD  Plendiut,  i 

of  ihe  an.  an  aciuil  oeeutiuiot  or  poucuioQ  sdit.  378.  noM  ■, 

of  the  lam)  »  not  meant.  (02)  K  in  a  bnnd  the  ohli^r  Uadm  IUmi 

Tha  effect  of  the  atatuts  ii  to  complete  ihfl  wiiboul  adding  hii  b±rt,  cncntm.  «4  aii 

title  oF  the  baraaioelli  or  to  )|ire  him.a  veated  luitrcten,  the  eieculsra  and  adminiitrati 

wlereit  bj  ufaiah  hii  ownenliip  in  tiie  eaiate  are  tiound,  but  not  ihe  heii,  Sheu.  Trnirh.  31 

ia  aa  fulljr  confirmed,  aa  it  would  bale  been  for  the  liv  oill  not  imply  lh«  oSlifalinn  up 

bCOPidjng  10  the  conunon  law.  by  liTerj  and  thf  lieir.     Co-  Lill.  300.  a.     A  tiond  doej  i 

teiiin.     Mr.   Prailon    io  hit   Conceyanr.ing,  aerm  properly  lo  be  called   an  incumbrw 

Tol  2.  pige21l.  haidiscuiicd  and  e,i plained  upnn  liind:  for  it  doea  not  fdlowlhe  land  Ii 


Cniiae  Dig.  indei,  L< 


.  ;leaae.     See  Ibe  heir  al  lair  ullenes  the  land,  the  obii^ee  ia 

aiaouie  opinion  of  Mr.  Bmth  in  Ca«(  and  ths  bond,  by  which  Ihe  hrii  iatmund  can  ban 

ainionii.  2  Tot.  143  to  ME>.  lit.  Raienioni,  liil  remedy  only  agiinat  Ihe  penon  a!  the  beil 

t.  1791.     Aa  to  ibe  eHeol  of  a  eonieyancs  to  Ibe  antouKt  of  the  Table  of  the  land  ;  and 

by  liata  and  kIcim  of  a  rararaioa  eKpeetapt  he  cannot  fiilloH  it  ohen  it  ia  in  the  poaaw- 

m  ■Uim.  ud  tha  nada  of  ptaadiif  auah  a  aion  of  *  biiJ^di  pnrcliBaar.     BolLM.  F.  IIS 
(4t)  e*t  Hot.  B.  («)  ft  Iba  end  or  iba  Vol.  B.  D. 
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»  do  a  thing  antmy  to  aomv  rale  or  law  that  la  merely  poddTv,  or  b« 
tmcertain,  oi  inuiuible,  iha  condition  aloaa  ia  void,  and  ibm  bmd  shall 
•land  single,  and  ancondilional ;  for  it  is  the  Tolly  of  the  obligor  to  entM 
into  such  an  obligation,  from  which  he  can  never  be  releaiied.     If  it  be  iii    ' 

.  do  a  thing  that  is  malum  in  w,  the  obligation  itself  is  void :  for  the  whole 
la  an-  unlawful  contract,  and  the  obligee  shall  take  no  advantage  froin  such 
a  tnnaaclion.     And  if  the  condition  be  possible  at  the  time  of 
making  it,  and  aderward*  'becomes  impossible  by  the  act  of  God,    [*34l] 
the  act  of  law,  or  the  act  of  the  obligee  himself,  there  die  penalty 

<.of  the  obligation  ia  saved ;  for  no  prudence  or  foresight  of  the  obligor  cquld 
^uard  against  such  a  contingency  [w).  On  the  forfeitoie  of  a  btmd,  or  its 
becoming  single,  the  whole  penalty  was  formerly  recoverable  at  Uw :  but 
here  the  courta  of  equity  interposed,  and  would  not  permit  a  nun  to  take 
romre  than  in  conscience  he  ought ;  vtM.  his  principal,  interest,  and  expen- 
ses, in  case  the  forfeiture  accrued  by  non-payment  of  money  borrowed  ; 
the  daTnagfes  sustained,  upon  non-performance  of  corenanta  and  the  lihs. 
And  the  like  practice  having  gained  aome  footing  in  the  courts  of  law  (x), 

.  the  statute  4  and  5  Ann.  e.  16:  at  length  enacted,  in  the  same  spirit  m 
equity,  that,  in  case  of  a  bond  conditioned  for  the  payment  °^  money,  the 
psiyment  or  tender  of  the  principal  sum  due,  with  interest  and  costs,  even 
though  the  bond  be  forfeited  and  a  suit  commenced  thereon,  shall  be  a  fnU 
ssdafaction  and  diacharge  (6^). 

2.  A  reeogn^anee  is  ui  obligation  of  record,  whicha  man  enters  into  b*> 
fore  some  court  of  record  or  magistrate  duly  authorized  (y),  with  condition 
to  do  some  panicular  set ;  as  to  sppear  at  'ibe  assises,  to  tieep  the  peace, 
tojwyadBbf;  or  the  like  (64).  It  is  in  most  respects  like  another  bond: 
thedl  Here  nee  being  chiefly  ibis ;  that  the  bond  is  the  creation  of  a  fresh 
debt  or  obligation  de  novo,  uie  recognizance  is  an  acknowledgment  of  a  for^ 
mer  debt  upon  record ;  the  form  whereof  is,  "  thatj^.  B.  doth  ackoowledge 
to  owe  to  our  lord  the  king,  lo  the  plaintiff,  to  C.  D.  or  the  like,  the  sum  tit 
ten  pounds  ."'which  condition  to  be  void  on  performance  of  the  thing  stipa- 
lated  :  in  which  case  ihe  king,  the  plaintiff,  C.  1).  iic.  is  called  ihe  recog- 
nizee, "  it  eui  eognoscitur ;"  as  he  that  enters  into  the  recognizance  is  cdl- 
od  the  cognisor,  "  it  qui  eognotcit."  This,  being  either  certified  to  or  taken 
by  the  officer  of  some  court,  ia  witnessed  only  by  the  record  of  that  court, 
uid  not  by  the  park's  seal :  so  that  it  is  not  in  strict  propriety  a 
deed,  though  the  effects  of  it  are  greater  than  a  'common  Obliga-  [*343] 
tion  (65),  being  allowed  a  priority  in  pmnt  of  payment,  sad  bind- 

(•)  Cii.  Ltlt.  KM.  w  Kit. 

Cal  t  Sab.  SSI.  5U.    B^k.SM,3«r.    t  Mod.  II.        (y1  Bn,  .<tr.  M>.  ncwinnwt,  M. 

■    (63)  IfkbnndliscUinnint  fartwcBtf  Tcum,  eoraiy  ind  Siilutc  Marehnnl  ind  Stifle. 
tt  euinat  ■ftrrwiinli  b«  raeoTfrcil ;  for  tni  In*        (S5    A.  recogniianee  haa  priority  in  poini  at 

niiaa  a  pnaunplion  o(  ila  haTing  bean  )»id,  piTin-nt,  OTar  a  common   oliligation  ;  but  k 

•■d  1^  riafrnduil  may  plsad  loMt  ad  ilinn  to  juMmiuit.ar  decrM  (not  being  a  mere  intrtli>- 

ao  ution  upon  ii.*    And  in  aonM  eaiat.  undar  autr  denree).  takea  place  uf  a  rerotnimnc*. 

CMculareircunulancra.eTenaleHtimainaT  ilMUUm  r.  Hihbini.  Cro.  Elil.  ^9t.     Smli 

nd  a  preauniplioii.t     Thii  langlh  of  lima,  t.   tan.,  a  Fnwra.   104;    S.  C    2  Vem.  SB 

'    "     ■"     "   ^ '     "   onlf  railing  Prny  i.  PMlpt,  10  Vi 

and  judgf 


•  pretnmptiQii ;  whicb  prtiumptinn  of  courae  creei  and  jud);nienu,  Ihe  njjhl  to  pHxiity  of 
naT  be  rabittted  bj  eridaDCe  cm  ibe  part  of  the  pmymanf  ia  daterminad  by  lh«irr<nl  prioritj  t4 
plunlill'.  flea  accordingly  2  R.  S.  301,  ^40,  dnte,  without  regard  10  the  legal  liciinii  ol'  ra 
sc.  and  tha  a»nM  preaum|ition  appliaa  to  ludg-     lation  to  Ihe  tirat  itnT  or  Term.     (Rirttan  t. 

"-''"'-■""*"■       «l.n.    Jemi 

laria  t.  Baik 

>«P.1M. 

lyCOOgll 
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Earl  at  Oxftrd.  3  P.  Wma.  4 
fully     Mm.  Free,  in  CFia.  79.     Maria  t.  Bailk  •/ 
.  Be-     Enflaad,  3  Sunnat.  STT). 
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in;  the  Undt  of  iba  cognfiw,  frnn  the  iIdm  «f  MtKdBMnt  an  nvai  (*)  (66), 

There  ue  oIm  Mher  recognizMtcee,  of  a  private  kUtd,  in  >a<Wf  c/" «  «MteM 
ftapJe,  by  viitue  of  the  stBluM  23  Hen.  VUI.  c.  S.  which  h»ve  been  ■!• 
nudy  ezplauted  («),  and  ■hewn  k>  be  «  charge  upon  re&l  property  (67). 

3.  A  defeazance,  on  a  bond,  or  recognisance,  or  judgment  recovered,  ii 
a  condition  which,  when  performed,  d^reaU  or  undoes  it,  in  tEe  same  miit^ 
neflM  adeleazance  of  an  estate  before  mentioned.  It  differs  only  flora  tSa 
(SBtmon  condition  of  a  bond,  in  that  the  oiw  u  always  losertMl  in  the  imti 
or  bond  itself,  th«  other  is  made  between  the  ume  parties  by  a  ■epaiwe, 
and  fr«c|iMa(ly  a  aubaequent  deed  (6).  This,  like  tha  condition  of  a  bond, 
when  performed,  discharges  and  disincumbers  the  estate  of  the  oblijor. 

These  are  the  principal  species  of  deeds  or  mailer  in  pais,  by  which  ea. 
latea  may  be  eiiher  conveyed,  or  at  least  affectad.  Among  which  tha 
conveyances  lo  uses  are  by  much  ibe  moat  frequent  of  any :  though  ia 
thMethereiscertainlyonepalpabledefect,tha  want  (J  sufficient  notoriety;  - 
ao  that  purchasors  or  creditors  csbboi  kaow,  with  any  absolute  certainqr, 
what  the  estate,  and  the  title  to  it,  in  realiiy  aia,  upon  which  they  an  » 
ky  out  <»  to  lend  their  money.  In  tha  ancient  feodal  method  of  coov^ 
nnce  (by  giving  coqwral  aaisin  of  the  lands),  this  notoriety  was  in  sosm 
maasure  answered ;  but  all  the  advaniag«s  reauliing  from  thence  are  now 
totally  defeatod  by  the  introduction  of  deaih-bod  deviaes  and  secret  coar- 
veyaoces :  and  there  haa  never  been  yet  any  sufficient  guard  protidad 
•gainst  fraodulent  charges  and  incumbrances ;  since  the  disuse  of  the  old 
Saxon  custom  of  transacting  all  ccmveyances  at  the  county-court,  and  eo- 
leiing  a  memorial  of  them  in  the  chartutaiy  or  leger-book  of  some  a^ 
jaeent  monastery  (e) ;  and  the  failure  of  the  generiJ  register  eslaUisbad 
by  king  Richard  th«  First,  for  the  starra  or  moitgag* 


[*343]  *Jews,  in  the  emitula  d*  Judaait,  of  which  Hoveden  haa  preaerred 
a  copy.  How  far  the  establishment  of  a  like  general  register,  fof 
doeda,  and  wiUs,  and  other  acta  alfeoting  real  property,  would  remedy  thia 
inconvenience,  deeerres  lo  be  well  emitidered.  In  Scotland  every  act  and 
event,  reguding  the  transmission  of  property,  ia  regularly  entered  on  re- 
cord (d).  And  some  of  our  own  provincial  divisions,  particulaiiy  the  ex- 
tended  eoun^  of  York,  and  the  populous  county  of  Middlesex,  have  pre- 
.vailed  with  the  legislsture  («)  to  erect  such  register  in  their  several  dia- 
tricla.  But,  however  plausible  these  proviaions  may  i^pear  in  theory,  it 
hath  been  doubled  by  very  competent  judges,  whether  more  disputes  hava 
not  arisen  ia  those  oomtties  by  the  inaltentioa  and  omiHiooa  of.  partisa, 
than  prevented  by  the  use  of  registers  (68). 

(■)  Blu.nOr.ll.cl.    SMHf.lU.  stiDiitTaul»imtoialmrtrtt.ta,4t. 

(aiawB^.lM.  (•)  aULSAlAiokc.*.    SABKcm    TlMk 

<*)  Co.  Cm. nr.  iSMnd.ff.  cm.  ■uto.ii.c.*. 

(t)  Btckat  DiinrUI.  ipiiUr.  a 

(to)  A  noogniuiiDS  not  Enrolled  Hill  ba  S  Tsrn.  2H). 

•sntiacrad  h  an  obltfalion.  or  bond.  obIt  ;  (ST)  In  Haw-York  rtonrniunees  de  aM 

kul.  bcinf  Haled  and  trkaowltiffd,  mutt  Ew  bind  landa.  but  ar*  inars  stldcDca  of  debt,  t 

Hid   aa  a  dabt  hy  apaoially.    IBBllumly  t.  R.S.  3e£.fSI. 

Icrrf  F«r/M,  I  P.  Wm..  340.     S.  C,  !  Vim.  (BH)  Mr.  Chrittian  ohwrrM    Ihat  "  bj  tb* 

TSl).     ir  enrotiHnt  ia  iltawed  by  iMcial  or-  ngiatrr-acta,  a  regiturad  dMd  ahall  be  nr»- 

d«Fi  aAai"  thfl  proper  lime  haa  aUpaed,  this,  tor  fcmd  to  a  prior  unreEiplered  deed ;  vet  it  baa 

»i><ered   onr.  b. 
de«d,1iut  ibe  fin* 

■iVrnhnnoe.    (iWUpU  t.  KimJriik,    U). 


t ;  but,  aliDutd  the    isiinfiit  parehaarr  b^  the  n^iiieivd  dp<rd  lud 
id  the  enmlnxnt    pwrioui  nMice  of  [he  unreiiaiered   nnr.  b* 


■a  t:  Co  Ogle 


or  THINOS.  MTt 

WJdbiH.iST.    3  J(ilni«.C.  R.in3.  lOJabw.  otbar  ineuBbniio*  upon  hind*  lUuMd  it  *i4 

tOB.  |i>t>r  counlj,  iiclnrly  not,  of  itHlf.  pnium|r 

Tbs  tegiilatan  hu  bean  nndemood  hy  oar  Uts  noiic*  la  ■  (ohMqiiant  kg^:  mortjufH, 

BttntiDn  l>ring  unobiriTcd)  icluil  muicB  mf  (&«.  booirsr.  3  R.  S.  7«j,  4  3» :  Itwl  ihs  r^ 

H  IDCumbninM  on  u  »utii  abcnill)  nut  biiHl  eoiAing  leu  of  Neo-Vork  include  hJI  eDB*«r 

■  poiebitHr.    (Dhu  r.  £arJ  tf  Stnrtiii— .  aikeaa  bjr  which  Lha  liile  lu  anj  real  etuia  our 

iaVai.430.     iaJ^HT.i^A'RKSAti.afiO.  b*  iffacMd  in  !><«  or  Mi«).     (WMteaeik  T. 

£wt<ll  I,  BiuliM,  I  ach.  &  Ur.  too.     Cm  Oclkni,  Ambl.  £80,     {Eidfird  t.  Sacilm,  H 

«.  AUtp.  5  Barn.  &  Aid.  liT).    Tba  Trrneh  Eq.  C>.  AIn  61&.     Hcigtm  j.  Itm,  S  aim. 

Muru  adhared  much  Rwra  rifiA^  ID  Iha  laiMr  &Slu.2U).     Moi  i>illn|Ut(*li(WDf  a  BOrt- 

•f  Iheir  aid  cuda  reipacimi  regiilrmlion,  and  gi^e  of  tba  «iuilj  of  red»mi>iinn  preeludo  ■ 

haU,  IhMacreitiUicorpanihUiWBiiihi  pl«4  thud    nwrtguea    rmm  lacking    ikii  incun- 

waotel  regiMiaiion,  in  bar  of  a  prior  iocum-  bnaoa,  il  lia  ba*  bmiftat  in  U»  Bnt  Miowgam 

All]  noiiea  of  tlw  prior  inaiaibnim,  before  ha  rm,  when  ha  lant  hia  moDaj-    1^"  eonlra, 

made  hia  a»R  CMinicl  M  purehiM.     Tber  I  Caina'i  C**««  in  Error,  112).    (Catir   * 

Ibwighl.   Ihal,  to    admit  a  nonUarj   dosnina  Cosby,  1  Coi,  18S).     And  an  nuilabla  BMt 

vdaUlfaro  it  alKajaopen  tn  arfumani,  ithe-  gagaa  laill  not  ba  compcllad  lodejirer  up  lb« 

tharaudicinrt  >«ica_luid,'acbadaat,banr»  tjtla  Jeedadepoaiivd  Hith  htm,  tnt  will  ba  en- 


-  Ectred  ;  and  Ihat  tliii  aoold  Uad  lo  aadlMa  tided  to  tba  baoefit  thervo^  a  agUDM  a  •ricn 
eonfiiaian,  andperjuiT  itbarelbn,  lenl  Durlgaiae,  whoaa  morlgage  baa  been 
Dueh  better  tba  ligbl  of  the  nib-    dulr  regiataied,  but  DDlice  of  whiFii  regictra- 


JBCt  abouid  depend   ajwn  cartaia  anl  Giad  tioa  i*  bdi  biouglit  homa  la  tin  equitabla  inatt> 

principlen  of  law,  Ibaa  upon  lulaa  and  con-  gaiM ;  (S)ea,  luwerer,  2  Johna.  Uh.  R.  fiW.) 

■traclnn  of  rquilj.    The;  decided,  cosae-  MViHrUTi  v.    Wtutand,   1  Younga  &  Jerr. 

qOMIIir,  that  aalhiag.oolrini  thaiBou  acta-  lell;  Ibr.  ji  ii  aetiled,  (ibougti  the  aeandiwaa 

al  aad  direct  iiMica,ahou]d  (touDUrrail  tba  of  tka  daotrine,  ai  <ra  bart  aaaa,  ia  queatioB- 

waat  oT  reiialralion.     [Sea  Mr.  Uargrave'a  alile),  tint  ibe  legiatrjr  of  a  deed  doea  not,  of 

MtaMCo.Tm.WDb).     Wilhoa.it  ha  been  itaelf,  aiwunl  to  mndnictire  notice.      iCiter 

■Wih  doabtad,  whalbn  aar  ooatl*  ai«kt  arar  t.  CoiUy,  1  Coi,  IW.    Joilnd  >.  AiMndfa, 

te  kaire  auffered  Iha  ^ueition  of  aolics  to  ba  3  Vat.  4)U.  PmHaut  t.  Suit,  2  Ball  dl  Beat, 

■chated,  aa  aninat  a  panj  who  baa  dulf  re-  TS.     Buihdl  i.   Bwhtll,  !  Sch.  d  Laf.  ST, 

ntaiad  bia  oaarafUHia.      (ITMai    r.    B^  103.  XoJwAf  >.  Ihmnnv.  I  Scb.  &  LeC  15T. 

wtt,  1»  Vet.  439).  tradffiMd  r.   Cowfan,  B  Scb.  ft  UL  M. 

Begiatralion   of  an    ijiaubU  eiott^fa,  Bt  i/«{|»aT.i)(aK,3  tiin.  &,Stil.  22A}.* 


r -'  acoordini  toprurity  af  legiati):  but  thMu 

iiDsa,  ITM.  by  which  a  Snt  ngiatared  Ima  unreeoided  nwri^age  cannot  recoTFi  iti  prv 
fdm  noitgige  for  laluabl*  omaidaralica  ttat  cadenoa  orar  a  aabaaqnant  rfnrf  l>jr  being  re- 
piefemd  In  apriot  ocaubaeijiiaDlonragiatarBd  aonttd  aftar  tb*  eiacMion,  but  baSMa  tMia> 
mongaga.  3  It.  8.  Appendix  H:  thiu  iiiak-  cording,  of  ihe  deed.  See,  howeTCr.  themargi- 
aiE  piioritf  of  ngittrr  priority  of  ligtrt,  aa  ba-  nri  note  in  that  cua  J  tha  report  ia  far  fnm 
iwean  noitgagea.  ID  Johna.  £82.  in  nw.  baing  clear.  See  alao  act  of  1822.  3  R.  S. 
■n  act  iiaa  paaaed,  takiag  aSaci  Fab.  1,  IT99,  Aqiaadia,  p.  U. 

bnt  applying  only  lo  the  eounliai  of  Ontario  The  preaant  law  nakaa  any  oonTeyanoa  af 

Steuben,  Tioga,  Herkimer,  Oneida,  Chaaan-  real  atuie  nade  ader  Jan.  1. 1830.  raid  aa 

|o,  and  O'aego.  requiring  all  daada  and  can-     a|aia1  a  ■iiliaiiii t  jiiiii  hum  in  aood  laitk 

Tcyancea  alTecting  faada  m  law  or  tw^  to  ba  and  da  Talnable  aonaidarBlion,  wboee  aaa 

taoonled.  and  makioe  them  loid  aa  againat  layanoaab'"     *                           .  -   ^ 

ttg  miiifiuni  bona  file  purchasur  ar  aiartra-  &  1.     It  deC 

gm  for   Tiluahle   conitdcntioa,  uolaaa  thar  laaila,    lani 

ware  recorded  before  Ihe  recording  of  the  dead  ahattalt  RaL  aiemt 

or  ooDvayanca  of  auch  aulaequent  purchaaoi'  yctiB.     Id.  782,  (/  M. 

«i  mortgagee.     3  R.  9.  Append.  2S.     A  lini-  ana  wbooa  iat 

lar  act  nai  paaard  in  181^  applicable  to  Rea-     Ibr  •  ninabla 

aelaer  cnunTy.     Id.  38.     In  1811,  April  1.  an  clodinc  arary  auisDea  of  a  maitgaea  oi 

act  went  inio  effect  in  the  city  of  New- York,    ar— ^ *-^--' '-      '■ 

which  m)uimd  all  daeda  or  eanveyaneaa  in  eoi 


againat  a  aulneiguent  purchai        .  ..    .  ^.^  .  , 

tsna  fiit  (at  inluable  cooaidaratioii,  and  witb.  a%n(d,  w  by  wbirli  ll 

aot  notice:  i(Lp.33:saa  a*  U> ethai aouotiea,  may  be  dMad  in  law ^.  -,—,. , 

id.  39, 40,  41.  laaaaa  fcr  not  nata  tban  tbra*  yeara,  and  ai 

Id    Hurth    19,  1813,  the  act  of   1TS3,  a*  culory  eonlraela  liir  Iha  *alt  or  pBrchan  «• 

abora  (jiiotad.  wu  la  aubatanca  ra-enaMadi  laada,  andlMtara  af  atumiay.     I)36,3li.    S» 

with  thii  nroriao  in   addtlioii.  that  no  aiart-  that  dow  deada  and  mongagea  area  to  ba  oa 

g^a  ahould  prejudice  the  title  of  a  bona  Ada  the  aame  footing.      Theaa  eonteyaaeaa  aM 

■vcAanr,  unleia  it  aheald  Aao  baan  daly  w-  ralid  faatwaan  the  paitiea.  tfaangfa  net  tennria^ 

(iatered.     Id.  p.  43.  8  Joha.  C.  R.  a03,  apt)  eraa  apiaal  a  Mrta» 

*Tha  caae  of^Jactaea  t.  CaaybiB.  IB  JnhM.  qoaat  dookMUd  jadfuaM.  1  J^aa.  21S 
Mt.  atMM  ta  bare  daoidad  on  Ibaaa  aoU  tbat 
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CHAPTER  XXI. 
OF  ALIENATION  BY  MATTER  OF  RECORD. 

AiS^Ai(CES_bj  plotter  ef  record  mM  mch  is  dp  aot  enlirelY  depenij  oa 
iba  ttcL  or  cooseol  of  tlte  partiei  thsmselTes  :  tiutjltq  amcUMt  pF ■  couitoT 
tecordja  £&Ued  in  to. substantiate,  preseVre,  and  be_a  perpetual  teatimoiry 
a(  the  transfer  of  property  fronT'oDe  man  to  anslher ;  or  of  its  eusblub- 
ment,' whea  already  transffetred.  Of  ihlr^ttatara  6re,  1.  Private  acta  nf 
parliament.     2.  The  king's  gnuita.     3.  tines',     4.  ^pminQDLxeCfiX££tB- 

I.  PriTateac(«0/i>ar/uiinert{(l)are,  especially  ofUte  years,  become  a  vfr 
ly  common  mode  of  assurance.  For  it  may  sometimeB  happen,  that  by  the 
ingenuity  of  some,  and  the  blunders  of  other  bractiuoaers,  an  estate  u  moM 
gnevouAly  entangled  by  a  multitude  of  contingent  remainders^  re'snltl^ 
trusts,  springing  uses,  executory  devises,  and  the  tike  artificial  contrivaji 
cesi  (a  confusion  unknown  to  the  siiuple  conveyances  of  the  common 
law  ,)  ^^at  it, is  out  of  the  power  of  either  the  courts  of  law  or  equity  10 
relieve  l£e  owner.  Or  it  may  sometimes  hapoen,  that  by  the  strictness  ot 
omissions  orTamily-sstilements,  the  tenant  of  ike  estate  is  abridgedvT  soms 
reasonable  power  (as  letting  leases,  making  a  jointure  for  a  wife,  or  the 
like),  which  power  cannot  be  given  him  by  the  ordinaty  judges  either  in 
oommon  law  or  equi^.  Or  it  may  be  necessary,  in  settling  an  estate,  h> 
Mcure  it  against  the  claims  of  infants  or  other  persons  under  legal  disaU- 
lities  ;  who  are  not  bound  by  any  jadgments  or  decrees  of  the  at- 
[*34&]  dinsry  courts  of  justice.  In  these,  or  other  cases  of'ihe  likejiind. 
the  transcendent  power  of  parliament  is  called  in,  to  cut  the  Goi» 
disn  knot ;  and  by  a  particular  law,  enacted  for  this  very  purp(»e,  to  un- 
fetter an  estate  ;  to  give  its  tenant  reaaonabte  powers ;  or  to  assure  it  toja 

(1)  Ses  in  Mnenl,  Com.  Dic<  Pulbnnt,  to  nn  eA«t  to  ttiM  tntrntioB.  4  Cra.  Dift 
H.7.  Bw.  All.  SiUr--  *  "'-  *••  "*--  ««  -•  -iJ  —  ■  T  D  .Mil  I.  L— u-Z 
tsU,  E.  3.     CtuUa  I 


fid.  mpn,  1  T.  R.  701. 


■  Die.  Iilla>  33.  4  tbI.  fiOQ.  alivHl];  obaeifed,   that  ■  uring  ia   an   ttH, 

k,lHl.  «i  Hq.  ■■  lonkini  which  ii  npugmBt  to  tbs  body  or  th«  acl,  ia 

them,  tiMl  id.  lBdiSStain;uidulolho  raid,  sbM,!  book.  BS.  I  Co.  47.  b  ;  and  in  UU 

caiulrviDi  iheo,  Co.  Lilt,  b;  TbomM,  1  toL  mannar  it  ia   haU,  thai  Iha   lencnl  uri^ 

n  IS  34.  bIboio  in  a  priTilc  act  will  not  cnnlrol  tha 

Whora  a  printa  act  ia  obuiaed  by  ■  leaanE  pn>Ti(JDn(  in  th*  body  of  the  act,  hut  mun  ba 

in  Uil,  it  will  bai  tha  cMata-tail  ud  all  ra-  ao  enpounded  aa  tobceaniiitentlhcrewiih.or 

,  and  tin  r«*«raioB  dcpaadini  oa  it,  eb«  ba  void.    >  Vint.  711.    RidHi  i    ""' 


. . -.    ..- ,  .  .  -      -      '.■'.Wiau, 

•Itluugb  tlw  petaoB*  in  raouiDdBr  or  rarer-  4  GwiU.  1387.     A  prinu  act  nujr  b«  rclieTH 

aioD  ihould  not  gita  ibair  conacM  la  iIm  Ml,  agaioM,  if  Dbtahwd  npon  fnoihilrni  ■ane*- 

S  Cai.  &  Op.  400.     4  Cm.  D^.  MOl  aad  il-  lioai,  S  Bl.  Com.  j4&     S  Hoiji.  per  arfom. 

though  Uw  right!  oT  the  ramaiDdemian  were  3SS.     Cuio.    B.  1TT3.      ItKnai*  r.  S^b*. 

■ot«>eepl«iinlb«*BTin(.     Aabl.  007.     Bat  Doni.  Proe.  17S4.     BHAi^  t.    BiddJfIt,  4 

wliera  a  tanaat  far  lifa  enian  IDIO  aa  a(i«a-  Cra.   Dig.  MS  ;  and  it  hai  been  held  to  ba 

BenI  to  caom  tha  lee-iiiapla,  and  a  prrntc  Toid,  if  eoatnuy  to  law  and  reaaon,  4  Co.  IJL 

Mt  ia  naaaed  tor  e(tabli*hia(  aueh  atreemeot,  and  M  judge  or  jvrv  ia  bound  to  lake  notie* 

in  which  ia  a  laTiiu  of  the  righta  of  all  per-  of  it.  unloi  the  aame  be  (peciallj  ptpidod, 

aonanot  parliei  to  the  act,  it  will  not   affect  bat  lee  ante,  book  I.  p.  Be.and  id.naUZI.  Aa 

the  peraoni  entitlod  to  the  remainder  aipaet-  to  (he  diatinciion*  between  public  and  pnTaia 

■at  on  Ih*  life  eiUle.     3  Wila.  4S3.     Pnnla  acta.  Me  ibid,  i  and  ai  to  ihi^  mode  of  pnaaing 

aet*  are  eODitrved  in    llie  Mme  manner  aa  priiaie  billa,  and  the  Handing  otdria  of  the 

•amnon    law    oonveyincaa  ;    and    therelbre  houae  of  lordi  relating  Iherelo,  (ee  4  Ci«. 

whan  ■■)- doubt  ariaea  ae  U>  the  eoaitniciion  Dig.  Ills  M7,S18.  e9»-«e3.     Aa  to  the  nodi 

<tf  a  Bii  rate  aet.  tha  court  will  ooAaider  what  ofpieadinga  pririlaaetof  pailianwDt,  tOTfl 

«m  (Le  abfoot  and  iBimtia*  of  the  partiaa  in  Chittv  os  Pteidi^  4  od.  Sn! 
itaafaiH  the  aet.  and  eadeavosf,  it  jeeaihle. 
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OF  THINGS.  tn 

^anhMKj,  B^inst  the  ramota  or  latent  clums  of  inf&nti  or  disabled  peT> 
"iona,  by  settling  a  proper  M)uiral«nt  in  propoTtitm  to  the  interest  so  \nxT- 
«d  (2^  This  practice  was  earned  to  a  great  length  in  the  year  succeed- 
ing ifae  restoration  ;  by  setting  aside  many  conveyances  alleged  to  have 
been  made  by  constraint,  or  in  order  to  screen  the  estates  from  being  for- 
feited during  the  naurpation.  And  at  last  it  proceeded  so  far,  that,  aa  the 
noble  historian  expresses  it  (a),  every  man  laid  raised  an  equity  in  his  owb 
imagination,  that  he  thought  waa  entitled  to  pnfail  against  any  deecect, 
taatament,  or  act  of  law,  and  to  find  relief  in  pailiapient :  which  occasion- 
ed the  king  at  the  close  of  the  seaaion  to  remark  (6),  that  the  good  old  rules 
(ri*  law  are  the  best  security ;  and  to  wish,  that  Qien  might  not  have  too 
nnch  cause  to  fear,  that  the  settlements  which  ihey  make  of  their  estate, 
■hall  be  loo  easily  unsettled  when  they  are  dead,  by  the  power  of  parlia- 
nwni^ 

Acts  of  this  kind  are  bowevei  at  present  carried  on,  in  both  houses,  with 
great  deliberatign  and  caution ;  particularly  in  the  house  of  lords  they  sre 
usually  referred  to  two  judges  to  examine  and  report  the  facts  alleged,  and 
to  setde  all  technical  forms.  Nothing  also  ia  done  withom  the  consent, 
expressly  given,  of  all  parties  in  being,  and  capable  of  consent,  that  havi 
the  remotest  interest  in  the  matter:  unless  such  consent  shall  appear  to 
be  perversely  and'witbout  any  reason  withheld.  And,  aa  was  before 
hinted^  an  equivalant  in  money  or  other  eelale  is  usually  settled  upon  in- 
fants, or  per«ons  not  in  »ue,  or  not  of  capacity  to  act  for  themselves,  who 
are  to  be  concluded  by  this  act.  And  a  general  saving  b  constantly  added, 
at  the  close  of  the  bill,  of  the  right  and  inieiest  of  all  persons  whatsoever ; 
except  those  whose  consent  ia  so  given  or  purchased,  v>d  who  are  therein 

Crticularly  named :  though  it  hath  been  hiolden,  thai,  even  if  such  saving 
omitted,  the  act  shall  bind  none  but  the  parties  (c)- 

*  A  law  jhua  made,  though  it  binds  all  parties  to  the  bill,  is  yet  ['346] 
looked  upon  laiber  aa  a  private  conveyance,  thau  aa  the  solemn 
act  of  the  legislature.  It  is  not  therefore  allowed  to  be  a  pubtit,  but  a  mere 
srim/e_8Utiil£ ;  it  is  not  printed  or  published  among  the  other  laws  of  the 
sfesion ;  it  hath  been  relieved  against,  when  obtained  upon  fraudulent 
«uggestiona  (J) ;  it  bath  been  bolden  to  be  void,  if  contrsiy  to  law  and 
reason  («)  (3) ;  and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unless 
the  same  be  specially  set  forth  and  pleaded  to  them.  It  remains  however 
enrolled  among  the  public  records  of  the  nation,  to  be  for  ever  preserved 
aa  a  perpetual  teatimony  of  the  conveyance  or  assurance  so  made  or  e»-  ' 
lablished. 

11.  The  king't  grants  (41  atC-alMJimSer  of  public  record.  For  aa  St. 
Germyn  says  (/),  the  king's  excellency  is  so  high  in  the  law,  that  no  free- 
bold  may  b«  given  to  the  king,  b^t  derived  from  him  but  by  matter  of  re- 

(■)  Idri  CUr,  CmUn.  in.  Me  Ktntlc  >.  Stuut.    Dtm-Prwi.    llHu.  i:m. 

It)  nu.  lU.  (i)  1  Rep.  II. 

ro  Co.  13ft.    OsA.ni.  (/)  Dr.  aStBiLb.t,il.a 

4A  IUchird»n*.IUmmea.  Chi.  •- In.  IT71. 

(3)  Ta-anu  lor  lire  lociettDm  oblHin  |ni.    (he  fbima  lo  banl»ri«i  in  Ibe  paningof  pn- 

•ti*r«*  ihc  inheriunea  Tor  ihe  inunnL  of  nc        (3)  In  Niw-YoA  mU  Ian  of  emeh  khum 
eeMsrTTfp"'™*'"' ™f"°'*'''<n"'"''i'''i  mu»l     ire  puhliihed  by  Ihi    "'  "     "      --       -  ' 
•nun  lo  Ihs  brnrfit  of  ihe  renwindecinin  uui     ba  nad  in  aiidci 


Lha  printed  roliUM. 

oTfnHMcd  rapiin  tind  ira-        '(*)  Cota.'i[t.  Qnnt,  0.     B«c.  Ab.  Pm*- 
._  u„.e.;.,   ._    .i_      -ii„_J-.      yi„   Jib    p,„-^-  -•-v.-'i- 
CraiMlNc.  litla,  M.  4 


But  pirliunrnt  of  coiifh  ii  lha  1  R.  S.  ISi,  A  10.  12. 

ner  the  prnpoud  rapiin  Knd  ira-        (4)  Com.  Dii,  Qnl..,  _. _. . 

tin  ■deguatsl)'  beaeScial  to  the  nliTe,  F.     Tin.  Ab.  PiemgibTa  ol  the 

KcharfadapiwlhaHtala.     Alto  f,"--   ~--— -   —   ■-■  — 
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ooid.  And  to  this  end  a  nnatf  of  office*  an  «ieclad,  cooniunHoUiBg  ia 
A  regular  BubordinUian  ona  with  uibtber,  through  which  all  the  kug'a 
gnolB  iQiisi  pass,  and  b^  tianacribed,  and  «DM>lled ;  diat  ih«  aame  maj  ba 
aanov/ly  inspected  by  hia  officers,  who  will  inform  him  if  amj  thing  cuo* 
taioed  therein  is  improper,  or  unlawful  (o  be  granted,  'i'hese  granta,  wbe* 
ther  of  lands,  honours,  liberties,  franchises,  or  ougbt  besides,  are  co'naBa 
iadtartCTy.Orletlere  patent,  Uiat  is, open  letters, ^'lenw ^ajea^:  socdlsd 
because  they  are  not  sealed  up.  bat  exposed  to  opea  vmw,  witk  tbe  great 
aaal  pendant  at  the  bottom;  ajtd  are  usually  tlirectad  or  stMressed  by  tha 
king  to  all  his  subjects  at  Urge.  And  therein  chey  differ  Ironi  certain  athsr 
lallen  of  the  king,  sealed  also  with  his  great  seal,  but  direcled  to  psrtica* 
lar  persons,  and  for  particular  purpOsea :  which  therefore,  aoi  being  proper 
ibr  public  inspection,  are  dosed  up  and  sealed  on  tbe  outside,  and  are  thar^ 
upon  called  writs. e^e,  Uterae  elausae,  and  are  recorded  in  tbe  rfom  ratf^ 
a  the  sune  manner  as  the  othen  ttre  in  tbe  pal&HC-roUg. 

Grants  or  letters  patent  roust  first  pass  by  Ml  (5) :  which  is  [ira> 
£*347]    pared  by  the-auomey  and  aoUcitor  general,  in  consequence  *of  n 

wurant  from  the  crown ;  and  is  then  signed,  that  ia,  aubacribsd 
nt  the  top,  with  the  king's  own  tign  mamuil,  and  scaled  with  his  prwy  tig' 
JM(,  which  is  always  in  the  cuslody  of  the  principal  secretary  of  stale  ;  ud 
tkca  sometiTnea  it  immediately  passes  under  the  grsat  sei^,  in  which  caae 
the  paient  is  subscribed  in  these  words,  "ptr  iptuvt  reg«m,  by  the  king 
himself  (g)."  Otherwise  the  course  is  to  carry  an  extract  of  the  bill  to  iba 
keeper  of  the  privy  teal,  who  makes  out  a  writ  or  warrant  thereupon  W  the 
chancery ;  so  that  the  sign  maMiol  is  the  warrant  to  the  privy  seal,  and 
the  privy  seal  ia  the  warrant  to  the  great  seal :  and  in  this  last  cane  the 
Mtmit  is  Bubecribed,  "  per  hnw  de  fmato  tigilla,  by  writ  of  priry  ana]  ^A).' 
But  there  are  some  grants  which  only  pass  thrau|^  certain  offices,  as  the 
■dniialty  or  treasury,  in  conBequence  of  a  sign  manitat,  without  the  eoa- 
firmation  of  either  the  ^tgnet,  the  great,  or  the  priey  seal. 

The  monnn'  of  granting  by  the  king  doea  not  more  differ  from  that  by  a 
•■bject,  than  the  constnteli<m  of  his  grants,  when  made.  1.  A^^iat.HMde  . 
by  tbe  king,  at  the  suit  a/*  t^  granUe,  shall  be  taken  most  June  ficiaUy^p 
the  king,  and  against  the  party  :  wiiereas  the  grant  of  a  subject  ia  conatm- 
ed  most  strongly  against  the  grantor.  Wherefore  it  is  usual  to  msert  in  the 
king's  grants,  that  they  are  made,  not  at  the  suit  of  the  grantee,  but  "  h 
tpniali  gratia,  eerta  mentia,  tt  mtro  notu  regis ;"  and  then  they  have  a 
jDore  litwral  construction  (t).  3.  A  subject's  grant  shall  be  ctHistrued  le 
include  many  things,  beside  what  are  expressed,  if  necessaty  for  tbe  oper» 
lion  of  the  grant,  Tberefoce,  in  a  private  grant  of  the  pr^is  of  land  for 
one  year,  free  ingress,  egress,  and  regress,  to  cut  and  carry  away  tbosa 
profits,  are  also  inclusively  granted  (J):  and  if  a  feoffment  of  laiid  was 
made  by  a  lord  to  his  villein,  this  operated  as  a  manumission  [k) ;  for  hp 
was  otherwise  unable  to  bold  it.  But  the  king's  grant  shall  not  enure  f 
any  other  intent,  than  that  which  is  precisely  expressed.,  in  the  graw 

As,  if  he  grants  land  to  an  alien,  ii  operates  nothing;  to 
[*348]    *such  grant  shall  not  also  enure  to  make  him  a  deniien,  diat  ■ 

he  may  be  capable  of  taking  by  grant  (I).    3.  When  it  appesi* 

1 7W.  t  iiui.  ws.  (I)  uu.  t  ne. 

l«nieh.L.iOa    leB•^IIl  in  Bn.  Jlr.  M.  PUa^  Ol    Ptaeh.L.lia 

fS)  Sm  1m  and*  -a  Ntw-Voik,  I R.  8;  in. 
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ftwB  llu  Isoe  of  lbs  gTMt,  that  tbv  Idaj  ia  miaiaken,  or  deceived,  ekhu  JA 
mMter  of  faci  or  nialtei  of  Iaw,,Ba  in  cue  of  false  siigg«stien,  misiDforma 
lioD,  or  miarecitd  of  fonnw  grants;  or  if  hie  own  title  to  ifae  thing  granted 
ho  different  from  wbat  the  auppoeee  ;  or  if  the  grant  be  informal ;  or  if  hp 
gnats  aa  esttoe  contruj  lo  the  rotea  of  lav :  in  any  of  ihena  ctaes  iha 
paat  ia  atwolately  void  (m).  For  ioataaee  ;  if  the  lung  gnutU  lands  to 
ona  and  his  heirj  mate,  this  ia  merely  Toid ;  far  it  shall  not  be  an  natate-tail, 
bomuae  thore  want  wonla  of  proereatiMi,  to  aaceHaiA  the  body  out  of 
whieb  the  beirs  shall  isatte :  neither  ia  it  a  fse-eimple,  as  in  comtDon  grsnt 
it  would  be ;  because  it  may  reasonably  be  suppoaed,  that  the  Iting  nooant 
M  give  no  more  than  an  estate-tail  (n) :  the  grantee  ia  therefore  (if  any 
mug}  DiHbing  man  than  tenant  at  will  (e).  And  to  prevent  dftceics  of 
dw  lung,  with  regard  to  the  valua  of  the  ealato  granted,  it  is  particularly 
providtd  by  the  statute  1  Hen.  I V.  o.  6.  that  ao  grant  of  his  shall  be  good, 
soleaa,  in  the  graniee'a  petition  for  them,  express  mention  be  made  of  tbo 
Msl  nilue  of  the  lands  (6). 

Hi.  We  are  next  lo  consider  a  rery  aaual  species  Of  sssurance,  which 
is  also  of  record ;  m».  '%Jine  of  lands  and  lene.iQeats  (7).  In  which  it  will 
be  necessary  to  explain,  "l ,  'XJte^nafI«Y  of  ajio; ;  S.  Jta  serualil'Wf ;  and 
a..  If  /bnta  sad  t#"M<.*t  - 

1.  A  fineTs)  ia  sometimes  said  to  be  a  feoflTment  of  record  ( p) :  though 
^  it  m^lit  with  inore  accuracy  he  called  an  acknowledgmeot  of  a  feoffmast 
on  record.  By  which  ia  lo  be  understood,  that  it  haa  at  least  the  saOM 
liireo  and  effect  with  a  feoflment,  in  the  conveying  and  assuring  of  lands  : 
tbou^  it  is  one  of  those  methods  of  transferring  eslatos  of  freehold  by 
dM  comnion  law,  in  which  livery  of  seisin  is  not  necessary 
*1o  be  acloally  given ;  the  au[q)oaition  and  acknowledgnent  [*349] 
dioveof  in  a  court  of  record,  however  fictitious,  inducing  an  equal 
BOtoriety.  But,  more  p.aiticulEir|y,  a  fine  may  be  describiod  to  be  aa  ami- 
eaUe  composiiion  or  agr^ment  of  a  auit,  either  actual  or  fictiliousj  by 
feare  of  the  king  or  his  jusllcea :  whereby  the  lands  in  question  become, 
or  are  acknowledj^ed  tp  be,  the  righfoTbiie  "of  the  parlies  (q).  In  its  ori- 
ginal ifWae  founded  on  an  actual  suit,  commenced  at  law  for  recovery  ol 
the  possession  of  Isnd  or  other  hcrtiditamenis  ;  and  the  poasesaion  thus 
gained  by  such  composition  was  found  to  be  so  au're  awl  effectual,  that 
.  fictiiioos  actioas  were,  and  continne  to  be,  every  day  oonmenced,  for  the 
sake  of  obtaining  the  same  security. 

A  fine  ia  so  called  becanae  it  puts  im  end,  not  only  to  the  suit  thus  com- 

neiiced,  but  also  to  all  other  suits  and  controversies  concemiog  the  same 

iP'tter'  _0r,  as  it  is  expressed  in  an  ancient  record  of  parliament  (r),  IS 

£dw.  I.  "  Ntm  in  regno  Atiglia*proeidetttr,veltst,aliqua  ncttritat  major vtl 

•     Mtgtmior,  per  qium  aliquii  statum  cirtiorem  habere  piunt,  neqtu  ad  ttatiim 

(■»  FiMm.  ITt.  |>)  Co.  Lin.  10. 

<■)  nncta.  10],  loa  (fi  lud.  ltd. 

[•)  Btd.  .iir.  Ill,  EttMUt.U.  tU.  Ftmu,  IIM.        (r)  SRslLAta.  II. 
py«.lTO.    D»..<y 

■Mr  b*  indn,  Fin* ;  1  PnM.  on  Conv.  900  to  )09 , 

bjioim  ThaoMi  Ca  Lkl.  avoI.eoeiD  BI3;  SSutt 

WmoauMiii  luggestian.  or  mncHiiMiit  oF  ■  den  Rep,  indei.  tiL  FiM. 

MMtrut  bet,  dr  i>hA,iMUMi  Qiioagh  fnicUke,  (8)  In  Nev-York,  fine*  nnd  oeminon  raco- 

■ad  in  ifnonince  of  koma   nulenal  fact,  or  T>ne«  ire  abolitlwd  nnea  I  Ju.  1830,     (a  R. 

wIm»  (bifBiWd.     (a  R.  S.  S7B,  ^  U.)  S.3M.^S4.)     Bi  " 


i«teM4«(llMV«IJLa 
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tnam  var^^eandum  aKqiui  Mtautitu  UHMomitm  froimttn,  ymm  jfaw  m 
vtria  domhti  ngu  fwiaiwi ;  fut  qvidmtfinu  tie  ooeatmr,  to  ^iudfinu  U  cmi- 
tummatioomtmimplaeitoriiniettedebH,etkaeie  eaiis&promdtbatur.''  FioM 
Indeed  &re  of  equal  uitiquity  with  the  first  rudiments  of  the  t&w  iuelf  i  u* 
■poken  of  by  Glanvil  (a)  and  Bracton  (l)  in  the  reigna  cd"  Hen.  II.  and  Hc& 
III.  aa  things  then  well  known  wid  long  est^>liBhed  ;  and  ioatanctt*  have 
been  produced  of  them  even  prior  to  the  Norman  inraaioD  (h).  So  thit 
theatatute  18  Edw.  I.  called  mtojut  Uvandijijtt/.  did  not  give  them  origiM^ 
but  only  declared  snd  ref{utatod  the  manner  in  which  they  should  ht 
leried  or  carried  on.     And  that  ia  as  follows  : 

L._Xho  party  to  whom  the  land  ia  to  be  conreyed  or  ■ 
[*3S0]    commences  an  action  or  auit  at  law  against  the  o  ' 


action  of  covenant  (ti),  hy^niing  out  a  writ  alpnudpe,  callal 


BunpMed  agreeoHBl 
>  the  olEer ;  mt  He 


. .),  hy^uing  . 
s  w^t  of  covenant  {u>):*'lit«  foundadun  <il  which  ii 

or  covenant,  that  tfie  one  ab all  convey  the  lands ^ 

^ach  of  which  afrTRement  the  action  is  brought.  On  thw  writ  tlwre  is 
due  to  the  king,  by  ancient  prerogatiTe,  a  primer  Jitu,  or  a  noble  for  evenr 
five  marka  of  land  sued  for ;  that  ia,  one-tenth  of  the  annual  value  (c). 
The  suit  being  thus  nommenced,  then  follows, 

3.  The  lieentia  coneordandi,  or  leare  to  agree  the  lliit  (y).  For^  aaaow 
H  the  action  is  brought,  the  defendant,  knowing  hims^.  iv.Iw  niTlGje 
wrong,  is  supposed  to  make  overturea  of  peace  and  accommodatimi  lo 
the  plaintiflT.  Who,  accepting  them,  but  having,  upon  suing  out  the  writ, 
given  pledges  to  prosocnte  his  suit,  which  he  eudangera  if  he  now  deaeita 
it  without  licence,  he  therefore  applies  to  the  coqrt  for  leave  to  make  llw 
matter  up.  This  leave  is  readily  granted,  but  for  it  there  is  also  anotksr 
fine  due  to  the  king  by  his  prerogative,  which  is  an  ancient  reTsniieef 
the  crown,  and  is  called  the  kmg't  silmr,  or  som^mes  the  pottfina,  witk 
respect  to  the  Dn'mar^se  before  mentioned.  And  it  is  as  much  as  the  ;«•• 
mer  fine,  and  naif  as  much  more,  or  ten  shillings  for  every  five  ma^  «l 
Isnd ;  that  is,  three-twentieths  of  the  supposed  annual  ^'alu«  («). 

3.  Next  comes  the  concord,  or  agreeaieat  itself  (a),  af^r  lBate,{^tained 
from  the  court :  which  ia  usualty  an  acknowledgmept  from  iS^edeforoianb 
(or  those  who  keep  the  other  out  of  possession)  that  tbaJauds  in  quesiioa 
ve  the  right  of  the  ccHnplainant  And  from  this  acknowledgment,  or 
recognition  of  right,  the  parly  levying  the  £ue-)«.  called  tba 
J*Sai]  'eognitor,  and  lie  to  whom  it  is  levied  the  cognitee.  This  eo- 
khowledgment  must  be  made  either  openly  in  the  court  of  commoB 
pleH  (9),  or  before  the  lord  chief  justice  of  that  court )  or  else  before  oae 

(i:LS,e.l.  (ylAppmdli.No.IV.tl.    In  thBUnnoTinkl 


,-    „ -,. urt..      S»  34  and  33  Hn 

■oM  IM  ■sknowledied  twfotc  ■  jodfe  or  ■  VIK.  o.  U.     i3  £li>.  o.  IS.     2  ■nd  3  Ed*. 

■arJMiil ;  if  Ihm  be  •  judn  in  Ion,  iDd  ir  VL  a.  SB.    37  Hen.  VllI.e.  la.     SEIii.e.1 

It  ba  keknowledgcd  thtn  uafai*  uif  of  bii  Finw  oF  ooprbold  landi  ibouk]  In  le>i*d  is 

AMBaiuranen,  it  ii  iimalar.     3  TtaM.  49.  lb«  kml'i  murl,  tod  fine*  a(  Und  in  MciuS 

fInM  and  noavmM  ia  WH(mii«ar-balJ  of  dananw  in  iIk  raun  of  Ihe  nnuwr.     1  Ci 

UadaiaWala,  -      -    .         -         -        - 


w  th*  CMDUM  tMlMina,  an  Dig.  93.  h.  I  Pioi.  Com.  1S9.  366.  Biulte 
aod  Ikaiclora  wtd.  1  PiML  ooart  of  aoaiiBan  plaa*  bni  jutudicUaa  o««i 
a;  aiV  ba  UriMl  ia  Ika  »■    tba  laada  aa  bt  H  thay  ara  >'fraaBU  !■>«• 
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«r  the  judges  of  tlut  eoint,  or  Iw*  or  man  oomRiiariDnera  ia  die  connUy, 
empDwerad  by  a  special  authwity  called  a  wiiiof  dtdimiiM  paUtlmUm  [10^ 
which  judges  and  cummissioneis  are  boiuMl  by  statule  1 8  £dw.  I.  at.  4.  ts 
lake  care  that  the  cogniMin  be  of  full  age,  sound  mmatmy,  and  out  ot 
prison.  If  there  be  any  femfr^orert  among  the  eogniaors,  she  ia  piivstely 
examined  whether  slie  does  it  wiUin^y  ud  freely,  or  by  compulsion  M 
her  husband. 

By  these  tet«  aH  the  eesentisl  parts  of  a  fine  are  eomjJeted  :  and,  if 
the  cognizor  die*  the  next  moment  sfter  die  fine  is  acknowledged,  provid 
•d  it  be  subsequent  to  the  dsy  on  which  the  writ  is  made  returnable  {b), 
■till  the  fine  shall  he  carried  on  in  all  its  remuning  pana ;  of  which  tlM 
next  ia, 

4.  The  note  of  the  fine  (e) ;  whicb  is  onl^  an  abstract  of  the  writ  of 
covei!siU,AAdjbB  conr-ord;  naming  the  purtiM,  the  parcels  of  Uiid.  aod 
.^ejgreeniuu.  This  mutt  be  enrolled  of  record  in  the  proper  office,  l^ 
direction  of  the  statute  5  Hea.  IV.  c  14. 

fi.  The  fifth  pan  is  the  faot  of  the  fine,  or  ooncloaion  of  it :  which  Ut- 
elndes  the  whole  ifialter,  reciting  the  parues,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied  [d).  Of  this  Ihete  are  indeii- 
tures^ade,  or  engrossed,  at  the  chirograpber's  office,  and  deli?ered  to  the 
'eognixor  and  the  cognisee ;  nsually  beginning  thua,  "  Juue  ett  Jinaiis  con- 
.  cordia,  this  ia  the  final  agreement,"  and  then  reciting  the  whole  proceeding 
%t  length.     And  ttnu  the  fine  is  completely  leried  at  common  law  (It). 

By  several  statutes  still  more  solernnities  are  superadded,  in  order  Ut 
render  the  fine  mote  unirersally  public,  and  leas  liable  to  be  levied 
by  ^ud  or  covin.  And,  first  (12),  by  27  Edw.  I.  'c.  1.  the  ["353] 
note  of  the  fine  shall  be  openly  resd  in  the  coist  of  cunmon 
-pleas,  at  two  seTeral  days  in  one  week,  and  during  such  reading  all  pleas 
shall  cease.  By  5  Hen.  IV.  c.  14.  and  23  Eliz.  c.  3.  all  the  proceedings 
on  fines,  either  at  the  time  of  acknowledgment,  or  pnvious  or  aubsequMtt 
thereto,  shall  be  enrolled  of  record  in  the  court  of  common  pleas.  By  1 
Ric.  III.  c.  7.  confirmed  and  enforced  by  4  Hen.  VII.  c.  24.  the  fine, 
sfter  engroeament,  shall  be  openly  i^ead  and  proclaimed  in  ootu^  (during 
which  ail. pleas  shall  cease)  sixteen  times ;  dm.  four  times  in  the  term  in 


implMded  puceU  in  saeh  eonatr,  1  Pnat.  Conir,  286  ; 

■  'n  Eni^  lad  Hveni  ownen  ordialinct  tsnemsnl)  wiU 

hud  hsTC  no  jnrUdictifin  orsr  lan/i   in  In.  not  be  dloitsd  to  join  in  iha  uma  tini.  unlan 

Ind  or  tb*  WMt  IniUn,  tboo^   ■  fine   ot  the  landiire  under ths  Tilueof  SOW.  and  ihcra 

hodain  tiM  WsM  Indie*  »  MMMtinwi  Isiied  iianaflidiTitUthU  effect.     Bui  ihii  rule  doe* 

m  llu  eouiu  of  Weetminster-hfttl.  beovnee  the  not  ipplj  in  the  oiue  of  coptrccner*,  jomt-u- 

srioaiil  oouru  rM|»et  neh  fina,  u  ■  apeeie*  nuiti,  ami  UduM  in  comniaa. 

ot  (olemn  eonTeTince,     Ih.     A  fins  nuy  be  (12)  Ai  to  the  utilil;  of  pniclunaliDni,  Re* 

IcTird  in  Ih*  klrij'i  benoh  on  •  wril  of  error  I  Pre)t.  3H.  si   leq.      3   Saand.  index,  lit. 

fton  the  cominan  pleu.  ib.  £68;  and  if  it  be  Fine*.     Fines  aie  u  eSsetusI  sa  emteyamrn, 

^dsd  on  a  writ  rsiarnable  in  K.  B.  il  is  mid-  Kithout  proclaaulioui ;  but  without  Ihal  rers- 

able  ontf.  not  Toid.     Co.  Read.  B.     BVin.Abr.  aoaj  tarj  cannot  operate  is  bar  issue,  not 

Fine.  217.  asin  any  litle  by  non-olaim;  ihertbiTn  finei 

(10)  Or  before. juttiees  of  asaiie,  ia  wMeh  l«*iedia  oouiu  of  aneient  demesne,  and  (och 

—"  ■'  ■-  "Se  practice,  though  aotdeemid  ab-  other  courts  as  ban  noltb*  powi — '  — '■'— 


wtulely  neccasary,  lame  oui  a  rfrJisnnytB-  WDClanialions,  are  nod  u  oonrayances  only 
*(iin  after  the  ncknowledgnwnt  is  taken.  I  for  no  fine  bol  a  fine  with  prsclamuioni  ii 
frnt.  CenT,  STB.     8«a  also  Jank.  Cant.  STT.     within  ib*  tiatate  4  Hen.  VII.  which  enaeu 


Uol  KawL  9.  that  a  fine  with  pnclamaltons  li—. 

<ll)  Iflha  land  lie  ia  difhrant  MentMi,     tMa-UiL   1  BalL 338.     1  Saoni. 2M.  a.  tu 
«*tB  BMat  b«  s  wiit,  aoBMsd,  sMi  Cm  far  Iha 


■a  t:  Co  Ogle 


tsi  tiq:  rights 

wtutVh  ia  mad«,  nd  fon  tmiM  is  «Mch  of  tfa«  An«  ■ocoMding  toBat 
which  u  ToducMl  I*  oiHK  in  mch  tonn  by  31  EUa.  e.  3,  tod  tbeae  pcnds 
Siatioaa  tro  indoned  on  tke  back  of  tba  raoofd  (a).  U  is  alao  Mudted  If 
3S  Elix.  c.  3,  thu  ih«  ehhographar  of  finas  alntl  vnry  mto  write  out  & 
IbUb  of  ^  finM  levwd  in  «aco  coonty  in  thai  tenu,  and  ahall  affix  tb«a 
in  Bomo  open  jMrt  ef  the  coon  of  comnaa  ^««s  all  th«  sail  term :  aad 
ahall  also  deliver  the  contents  of  such  table  to  the  sheriff  of  every  eooiMy, 
who  shall  St  the  next  sssnas  fix  the  mmtm  ia  eeaae  open  place  in  (ks  ceurt, 
tot  Uie  Bwre  public  not^ety  of  die  fine. 

2.  FineB.  thu*  levied,  are  of  fbur  kinds.  1.  What  ai  onr  law  Frtnc^ 
Iscaljed  a  finr  "  riir  frrniifinrfr  rir  jfrnifj  rnanrim  qtittjlniJ  i»  lan  rfflfl  "  n^i 
a^^ne  lipon  acknowledgmeot  of  the  right  nf  ibe  cognize ejUjliaLjdttsb 
tM^th  of  tHe  gifl  of  the  oognixor  (f).  This  is  the  beat  end  snreM  kind  irf 
fine  ;  for  diereby  the  'deforciant,  in  order  to  keep  kia  covenant  widi  tke 
plaintiff,  of  coftveying  to  faim  the  lands  ia  qsesdon,  and  at  the  same  uma 
to  avoid  the  formality  of  an  actual  feoffment  and  tivwy,  scknowledgea  ■ 
court  a  fermer  feofllnent,  or  gift  in  posseaaion,  to  hare  been  nade  by  him 
to  the  plaintiff.  This  fine  ia  therefore  said  to  be  a  feoffment  of  fbcmA; 
the  livery,  thua  sohnowledged  in  court,  being  eqniva'ent'to  an  actoal  liv*- 
ry :  so  that  this  assut^Me  ia  rather  a  confeaaian  of  a  former  conveyance 

than  a  conveyance  now  originally  made ;  for  the  deforciant  or 
[*393]    cogniflor  acknowledges,  *eognostit,  the  ri^  to  be  in  the  plainiiS^ 

or  cogniaee,  as  that  which  he  hath  dt  tott  detn,  of  the  proper  gift 
of  himself,  the  oognisor.  3.  A  fine  "  sur  oogntMane*  de  droit  tam^im,"  w 
upon  acknowledgment  of  the  rieht  merely  j  not  wi£h  the  citeumstsnc*  td 
a  preceding  gift  from  the  cognisor.  This  ia  commonly  rned  to  piasaa 
revernonary  interest,  which  is  in  the  cogniaor.  For  of  such  reversioM 
there  can  he  no  feoffment,  or  donation  with  livery,  supoMed ;  m  the  po^ 
seasitm  during  the  particatar  estate  batongs  to  a  thtrd  person  {g\.  It  ia 
worded  in  tlos  manner  ;  "  that  the  ot^niaor  acknowledges  the  Rgbt  to  be 
in  the  cognitee ;  and  granta  for  himaelf  and  his  heirs,  that  the  tevenkm, 
after  the  par^ular  estate  determines,  shall  go  to  the  c^nizee  (A)."  3. 
A  fine  "  tuT  eoneMtif  is  where  the  cognixor,  in  order  to.  make  sn  ei^  ti 
disputes,  though  he  aoknowledgea  no  precedent  right,  jet  grants  to  i&e 
cbgnizee  an  estate  de  lun/Q,  usually  for  life  or  years,  by  way  of  supposed 
compogiuon.  And  this  may  be  done  reserving  a  rent,  or  the  like  ;  lar  it 
operates  em  a  new  grant  (t).  4.  A  fine  "  sur  done,  grant,  it  reader' ix  a 
double  fine,  comprehending  the  fine  sur  eogniianee^  droit  come  eto,  jfc. 
and  the  fine  mr  eoncesait :  and  may  be  used  to  create  particuIaTlimiiaSaaa 
of  estate  :  whereas  the  fine  iw  eoenmmce  de  droit  com*  eoo,  ^.  conveys 
nothing  6ut  an  absolate  estate,  eiuier  of  inheritance  or  at  least  of  fhw- 
hold  {}).  In  this  Ism  species  of  fine,  the  cognizee,  aAer  tbe  right  ia  >•• 
knowledged  to  be  in  him,  grants  back  again,  or  rendera  to  the  cogninr,  or 
perhape  to  a  sinragerf  some  other  eatate  in  the  premises  (13).  But,  in 
general,  the  first  specie*  of  fine,  nr  eogniaanet  di  droit  mhm  cee,  ^.  is  Ike 

(t)  Appmati,  No.rr.  tB.  01  WMt.Bymb.|<.l;tH. 

(/)  1Uili(bMK>n,afwMcftMinuvlakll-        «)  Wut.  n, t, t  A. 
VM  !■  tha  Imndlz,  No.  tV.  tft  Salk.  M 
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aost  wtad,  as  h  c«in«7B  a  sfoui  and  mbaeliite  tnHbdlii^  and  gi*«s  (be  cof 
slsAfl  ■  Hisin  in  law,  witboot  an  actasl  tiveiy  ;  aad  ia  tberoTora  Mlled  • 
fi>a  «xaciited,  whereas  ike  oilMin  av*  bM  executoij. 

3.  We  are  next  lo  cimaider  the  Jl»rc«  axd  tiiepi  of  a  fin*.  Th«»e  pri»- 
•ipaUy  depend,  U  tbia  day,  on  the  oomAoa  Taw,  and  the  two  itiitttlas,  4 
Hen.  Vll.  c.  24.  and  33  Hen.  VIII.  c.  3«.  The  ancient  commoa 
law,  wiUi  reapAcl  to  diia  point,  "is  vary  ferdbly  declared  by  the  [*3M] 
MatutB  18  Edw.  I.  in  tbeie  words :  "  And  the  reuon,  why  suoh 
•otemnity  is  recjsired  in  the  passing  «(  a  fine,  in  this ;  becsuse  the  fine  is 
M  U^  a  bar,  aisd  of  so  great  fofca,  and  of  a  nstwe  ••  powerful  in  iXMiit, 
ttat  it  precludaa  not  only  tboss  which  are  parups  and  priries  lo  the  dna, 
nd  thMr  heirs,  but  all  other  persons  in  the  world,  who  arc  of  full  ags,  OM 
of  prison,  of  sound  memory,  snd  within  the  fotu  seas,  the  day  of  ihe  fine 
levied ;  ouless  they  put  in  tbeir  claim  on  the  foot  (A)  of  the  fine  within  a 
year  and  a  day."  But  this  doctrine,  of  barring  the  right  by  non-claita,  was 
■balished  for  a  lime  by  a  statwo  maJe  in  34  Edw.  UI.  c.  16.  which  admit- 
ted persons  to  olaim,  and  falsify  a  fine,  at  any  indefitiite  distance  (I) ; 
whereby,  as  sir  Edwaid  Coke  obsorros  (m),  great  contenlion'  arose,  sM 
few  men  were  sore  of  their  possessions,  tiU  the  parliament  held  4  Hen.  VIL 
wftH-med  that  nuschiof,  and  excsllently  moderated  between  the  latitude 
(ivan  by  ihe  slMute  and  the  rigour  of  the  comnMO  law.  For  the  statute, 
■MB  made  (pt),  restoTod  (he  dootriiw  of  non-olaim ;  but  extwided  the  timo 
of  claim.  So  that  now,  by  that  slaiuio,  the  right  of  all  strangers  what- 
WOTer  is  bound,  wileaa  they  made  claim,  by  way  of  action  or  lawful  enUy, 
Bot  within  MU  year  and  a. day,  as  by  the  common  law,  bul  within  jCns 
jMia  after  proclamations  made  :  except  feme<coTerts,  infanta,  prisoBan, 
■arsons  beyond  the  seas,  and  such  as  are  not  of  whole  mind  ;  who  has* 
are  years  allowed  lo  them  and  tbeir  heirs,  aflor  the  death  of  their  hitsbawtsi, 
Aoir  attaining  full  age,  recovoring  ihsir  libeily,  returning  into  Eaglaad, 
•r  being  restored  to  their  right  mii^  (l^)-** 

It  seems  to  have  been  the  intention  of  that  politio  prinoe,  king  Heuj 
VII.,  to  have  covertly  by  this  statute  axtended  finea  lo  have  boon  a  barw 
«Biates-tail,  in  order  lo  unfc^tter  the  more  easily  the  estates  of  his 
piwerfid  nobility,  and  lay  'them  more  open  to  atienationa ;  being  [*3Si] 
welt  aware  that  power  will  always  accompany  property.  But 
Atubta  having  arisen  whether  they  could,  by  mere  implication,  be  adjudged 
A  sufficiani  bar  (which  they  wsre  eipressly  declared  sol  lo  be  by  the  st^ 
tntededonij),  the  statute  32  Hen.  VIII.  0.38.  was  thereupon  mode  ;  whiek 
■amoves  all  difficulties,  by  declaring  thxt  a  line  levied  by  any.  person  of 
fcl|  iipB,  In  whom  or  to  whose  ancestors  land^have  been  eritaibdj  shall  be 
y  perpetual  bar  toThem  and  their  heirs  claimfng  by  force  of  such  entail : 
VoIesB  the  fine  be  levied  by  a  woman  afler  the  death  of  ttfif  husband,  of 
lands  which  were,  by  the  gift  of  him  or  his  ancestors,  assigned  to  her  ia 

a>  SB-hfu.ultlilnlhsCothHiMS.mdniit  B)>«>nUai>id<:lilni,ltnit.5Ta    nwHosndtlHI 

fm- It  1*11,11  prtnudby  BaitlMlii.  ui*  in  t  Init.  now  in  ftm*  unterUM  MMalsaf  Hnur  VII 
kll.    Tl«n  -wan  Ui«n  four  mMhadi  of  cldmlnf,        (H  LIU.  1 14L 
MHtoiivi<lMLn(«nrlud»]byiln>:  l.Ojtc-        (■)  llut.SliL 
Hsn.    t.ByMLiirli>f>uc:ti  claim  on  Uw  ncoidct        M  4iUa.  VII.c.H.    ■**[■■>  111 
.tlM/HlafUi«nna.    1.  fir  antrr  on  tha  UndL    4.  , 

(11)  Thi*  ii  tba  ohiaf  uh  and  eiMlicoM    • 
•r  ■  iati,  ihiit  it  oan&rmt  Kiul  (MHnt  >  his-    mumm.  Ilw  right 
^i«u>  ul1«.  uid  put*  u  snd  to  lil  liLifUias     ti«o  (or  liitj  ji 
imntnynn.    Oikar  roimjancsa  and  M-     Lilt.  ISt.s.  n.  1. 
sswn«n  adaiit  uiMT  to  bo  «g^  spoatho 

40}  *•  Bot.  a.  <«)  at  Hw  Bd  Ktts  VA  B.  a 
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*«fl  toi  harjainhua  («) ;  or  imI«M  it  b«  of  laada  enUiM  by  &et  of  pulu> 
a«at  or  letlen  pMaat,  uid  wheiwrf  Ae  ravenion  belongs  lo  the  crown.** 

From  ihii  view  or  the  commra  Uw,  Kgvlaied  hy  tb«M  slMuu«>  it  a^ 
pmn,  lhBt4_fiB&.  is  3  eoleoin  coD*«vance  on  Tecprd  fntpil 
^e  cognizee,  uid  that  tHejieTBoaa  bound  by  a  fin^  ^ 
iirangert. 

"^^ejiarfwjr  are  either  the  cognizon,  or  eognizees,  and  thesa  are  11119^ 
diat'ely  concluded  by' the  tine,  and  barred  of  any  lateni  rigbt  they  miglil 
have,  eren  though  under  the  legal  impediment  of  coverture.  And  indeed, 
w  this  iaalmoM  the  onlyact  t^a_/nne-«ffcefi,  or  married  woman,  le  pef 
mitted  by  law  to  do  {and  diat  because  she  is  privately  examined  aa  to  b«t 
voluntary  consent,  which  retnovea  ibe  general  suapicion  or  compukion  by 
her  husband)  (15),  it  is  therefore  the  usual  and  almost  the  only  safe  nw 
tbod,  whMsby  she  can  join  in  the  sale,  settlement,  or  incumbnoice,  of  muf 
esUte. 

Priviet  to  a  fine  are  such  aa  are  any  way  related  ta  Uie  pantos  yi^fi 
Iott  the  fine,  and  claim  under  them  by  any  right  ol  blopj^pt_piiiw  tight  al 
lepreaentaiion.^  ~'Such  sa  are  the  heira  general  of  ^^jaigDisfffTAo  isaits 
ifr^SiTsince  the  statute  of  Henry  the  Eighth,  the  vendee,  the  daviseo,  and 
all  others  who  must  m^e  title  by  the  persons  who  levied  the  fiae, 
[*3S6]  For  the  ad  of  the  ancestor  shall  bind  the  beir,  and  the  act  *of  tks 
principal  hia  substitute,  or  such  as  claim  under  any  conveyanee 
made  by  him  aubaequent  to  the  fine  so  levied  ( p). 

Strtmger*  to  a  fine  are  all  other  perBOns  in  the  gtirldi  eicept  only  pMtJay 
an3  privies.  And  these  are  also  bound  by  a  fine,  unless,  within  nveyesii 
alter  proclamations  made,  they  inttrpose  their  claim  ;  provtdea  tney^e  un- 
der  ho  legal  "impediments,  andliave  then  a  present  interest  in  ihe.eataUk 
The  impediments,  aa  hath  before  been  said,  are  coverture,  infancy,  impn- 
sonraent,  inssnity,  and  absence  beyond  sea;  and  persons,  who  are  utoa 
incapacitated  to  prosecute  their  rights,  have  five  years  sllowed  them  In 
put  in  their  claims  stlar  such  impedimenta  are  removed.  Persona  also 
that  have  not  a  present,  but  a  future  interest  only,  as  those  in  remainder  or 
reversion,  have  five  years  allowed  them  to  claim  in,  from  the  time  thai 
such  right  Accrues  (9).  And  if  within  that  time  they  neglect  to  claim,  or 
(by  the  statute  4  Ann.  c  .16.)  if  they  do  not  bring  an  action  to  try  the  tight 
within  one  year  aAer  making  such  claim,  and  prosecute  the  same  wiA 
effect,  all  persons  whatsoever  are  bsrred  of  whatever  tight  they  may  iaum, 
by  force  of  die  statute  of  non-claim  (]6]. 

(f)  Ca.  Litt.  m. 

(ISt  Sm  Mr-  HinrBTe't  nols  1  lo  Ce.  Lit.    dir ooTanan,  iDiane. oi  inpriMmcd,  m' tho^ 

(18)  Wb«D«t*r  afine  bi^u  lo  "■■'<4>>>>*l  <■*■•  ■<«  tmkan.  Ibafii*  7*m*  nan-clain  *fl 

K  penon,  il  will  continue  U  mn  igiinst  him ;  continus  Id  run.     1  Pmt.  on  ConT.  St),  •. 

■Bd  iu  MM  of  HtUaof  inhtiitsnet.  aiLbcris  Sea  further  upon  Ihs  snur  lo  iioid  ■  &a^ 

<«,  oi  in  tail,  &«■  •(■iiut  hi)  hein  1  ud  in  eua  Adam*  on   E^cunani.  83  to  H.     1  Sam^ 

of  ahattal  inlarMU,  &i^apinUhiaenautora,  319  n.  h.     S  Saund.  indai.  lit.  Fiaa  ;  »mt  1 

he.  notwilhaiandinr  an*  aiibMquani  diiabili-  Preaton  m  Canr.  300.  M  »eq. 
tT.  4  T.  Rep.  30).  nowd.  3Se.     And  ihenfbr*        If  a  Irasee  for  lifa  m  jtm  lenea  ■  ta*.  te 

if  tlva  fita  jttn  commence  afunit  >  perano  leaaor  ihall  hare  fire  veara  kOci  tba  4auh  i( 

■rtia  i»  ada)t,  Ac.  thty  will  eontiniiB  to  ran  the  tenant  for  life.     Cn.  Ella.  2M:  or  tftmt 

•Sainti  that  pnaon,  thouali  b*  beoooMa  impri-  the  term  eipirM,lhiHi;hhi< 

■onad,  inaana.dco.     Andthoajfa  badieaaitW  the  fine  wiifain   Itie  fix  tn 

C^  if  Ai  Him  Wo^ 


naancSM.  Andthoajfa  badieaeitlMr  the  fine  wiibm  Ihe  Era  »an 
■  MIT  diaabiiitf ,  or  onder  ■  diiabilily,  proelamalton.  Wluila}  «.  Tanc 
tot  bi*  heir,  iaaue,  or  nenonal  repra-  See  alao  3  Cn.  78.  b.  Or  iC  A 
,._,__...^__  __._,_ ._ ,    ..  lMd,a«««»MMi 
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aSMaliva,  ■  pUMB  who  ia  eilUt  aa  infant 

(M)  Be*  Bw.  s.  («>  •■  tba  I 
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But,  in  (H^er  to  iimke  »  fin*  or  uaj  kvail  at  all,  it  U  iwcuiiTy  thai  iW 
MitiM  abould  bare  aome  interest  or  estate  in  the  lands  to  he  affected  by  ik 
£la«  it  were  possible  that  two  stnngeis,  by  a  mere  conrecteracy,  lui)^ 
without  any  risk  derraud  the  ownen  by  levying  fines  or  their  lands ;  MS 
if  the  auempt  be  discovered,  they  can  be  no  sufferers,  liut  muu  only  le- 
main  ia  lUUv  ^iw  ;  whereas  if  a  tenant  for  life  levies  a  fine,  it  is  au  vmIOt 
lute  forfeiture  of  bis  estate  to  the  renuinder-man  or  revNsioneit*y,  if 
claimed  in  proper  time.  It  is  not  therefore  to  be  supposed  that  suv«  to- 
nants  will  frequently  run  so  grut  a  hszard  ;  but  if  they  do,  and  the  visim 
ia  not  duly  made  within  five  years  after  their  respective  terms  exptire  (xj, 
the  estate  is  for  ever  bsrred  by  it.  Yet  where  s  atran^tr,  whose  presume 
tion  cannnt  be  thus  punishM,  officiously  interferes  tn  an  estate 
which  in  nowise  belongs  to  him,  'his  fine  is  of  no  effect ;  and  may  [^^57] 
at  any  Lime  be  set  aside  (unless  by  such  as  are  parties  or  privies 
thereunto)  (f)  by  pleading  that  "  parUa  finit  nihil  haimerunt."  And,  even  if 
a  tenant  for  years,  who  hath  only  s  chattel  interest,  and  no  freehold  U 
the  land,  levies  a  fine,  it  operates  nothing,  but  is  hable  to  be  defeated  tf 
the  same  plea  (a).  Wherefore  when  a  lessee  for  years  is  disposed  to  i  .wf 
a  fine,  it  is  usual  for  him  to  make  a  feoffment  first,  to  displace  the  estMj  u 
the  reversioner  (o),  and  create  a  new  freeholii  by  disseisin  (17).  Aii«  -dua 
much  for  the  conveyance  or  assurance  by  fine  :  which  not  only,  like  .Jtu 
conveyances,  binds  the  grantor  himself,  snd  his  heirs  ;  but  also  ah  >Dan- 
kind,  whether  cotteenied  in  the  transfer  oi  no,  if  they  fail  to  put  W  ibei* 
claims  within  the  time  allotted  by  law  (18). 


a.  wiLb  •  RmoM  MUM  of  iaheritaiic*,  ha    dcr-in«n,  mL  .. 

'  ■  wban  ib»  lUter    tba  aoa,  witKoiU  u  utiul 


tba  Lima  bu  (lapitd  wilhin  Khioh  h«  mi^ht  H,  &i  S. : 

CJsim  lh«  ronnai.     Sea  1   PmL  Conv.  MO.  (IB)  It 

Simp.  Tounll.  3i.  of  Iha  frai 

(17)  So  a  panon  coining  to  ■  title  which  ia  any  una  entitled  to  the  inhi 

bound  liT  inequitalile  righi.  cinitol  by  letying  maioiler  in  uil.  lariea  a  Gm 

«  fine  diachirga  hia  aauia  fnxD  Iha  aonis-  au«  and  alt  bain  who  dari*i 

rneaa  of  Ihni  rt| '         .'.■.■'  ■■  .                .  .      . 
ihe  cua  of  Lol 
(eiled  in  Lord   Pan 

Vaa.  4TS.leuDrB  at  will  in  poaaeaaion  umlei  failure  of  Iha  iaaua  of  Uw  p< 

>  lauiat  bj  a  racaiTer  in  Ui«  eouti  of  chan-  eiiaie  waa  gianud  in  lail ;  upon  wbich  ctant 

■ar;,  were  bj  the  nejlect  of  the  paniet  in  ibt  1h*    remaindeMDu    aaj  enter.     Muhell  •. 

■auaa,  a«ir«rad  U  raauJD  is  poaaaaiion  for  a  Clarke,  S   Lori  fUyn.  TTB.     Doe  t.  Whita- 

pni  numl«r  of  nara,  and  not  called  on  for  head,  3  Burr.  704.     Doa  f.  Riieia,  7  T.  R. 

&eir  rent:  Ihef  laiied  finei,  and  iiui*t«)  on  776.     Doer.  Wichalo,8T.  R.  £11.     [ftenanl 

UwaiaaabarjbuIlordHanlwiBkaiaaid/'Mo,  in  Uil,  wilb  *n  imnrdiala  rereraion,  in  fee, 

JMHI  ^aitwd  poweaiion  M  tananu  under  the  lariea  a  Ana,  iha  base  faa  narjai  in  the  rarar- 

icceirer  of  the  court ;  jou  gained  that  poaMi-  lian,  ind  he  ihua  gaina  a  fee-ainple,  whioh 

aion  tbereAire  in  confidence,  and  you  ^1  nnl  will  bteoma  liable  to  all  Iha  incuRihraiicea  of 

In  Baaii*  gf  tbit  poaaeuioo  defeat  Iha  tilla  of  Iba  ancealon,  fnxB  whom  the  estate-uil  de- 

aion  ;"  and  he  would  not  lUlTei  the  fine  and  *ucb  leaiei  aa  are  loid  wiih  raipect  id  the  ia- 

K«.ela<ni  to  be  k  bar.     I  Sch.  dt  Lef.  380.  ana  in  Mil.     Thia  hu  freijueDlljr  hunpeiied  ia 

So  where  Iheie  waa  lenani  (or  life,  remain-  ptaclice,  from  luch  «  peraon  being  ill  adiiwd 

dar  Ui  R.  P.  in  fee,  and  lb*  ttnani  for  life  to  len  a  fine,  inilead  of  aufifehng  a  recoTcrjr. 

iMaedforbarlife,  and  died  in  1799,  and  leaaea  S  T.  R.  108.     ICru.2T4.     A  recorerr  lufTet- 

tHI  hia  death  lalSlS,  when  liii  eon  look  poa-  brancei  created  by  himasi?,  which  ware  de 

•BMtOB,  and  eoniinuad  without  paiinf  rent,  fauitila  hy  ibe  iuue  in  uil,  and  after  the  ra 

sad  IB  1817  levied  a  fine  with  procfamation*,  efmrjr  ihej  will  fnllnw  the  Undi  in  ihe  hand* 

«  wu  bald,  that  Ibe  bail  of  R  P..  tba  ran  aiB-  of  abou^turehaaor.    Pit.120.2   Cru-SST, 
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IT.  Th«  fourth  speeiea  of  uanranee,  I7  itianer  1^  record,  is  a  ecmmm 
t^overvt  19).  dmeenAag  the  origin^  of  wbicb  it  wss  fnnmrty  obseir- 
8a(w).thW  common  recovBrJM  were  iriTeiitcd  to  tha  eccie«ia«tic»  to  rfud» 
flte  etstutea  of  mbrtinuQ ;  and  aftenrards  encouraged  by  the  finene**  of 
jha"n«iiili.cj[  Jaw  in  12'Edw.  ITTib  order  ioJputJh"erid_to  a^_^gHCTe4 
inWilancea,  and  bar  not  ottfy  estatee-laJl,  bnt  ilio  all  remaTn'clera  Bii9~i» 
Teraiona  expectant  thereon.  1  am  now  therefore  only  Jfl.  cwwider,  llr^ 
A»  nature  of  a  common  nmnrr ;  awdj  aeeQndjy.jt8jfiyee  and  efect- 

1.  And,  firat,  the  niatare  of  itj  or  what  a  common  recovery  ia.  A  «»»• 
aon  recovery  ia  so  far  like  a  fine,  that  it  is  a  anit  or  actio n,^  either  actuii 
or  fictttiaua  :  and  in  it  the  lands  are  recovereJ'kga.iaBi  the'ienant  qf  ihe^ee- 
hoTd  ;  wTiich  recovery.  Being  a  supposed  adjudicalion  of  the  rigm,"ljiiws 
■Jl  persons,  and  vests  a  free  and  absolute  Jee-nimpje  in  the  recoTeror.  A  rs- 
coveiyrhweftn B ' brtngHT the  iiature  of  an  action  at  law,'not  immediatelj 
•offipronitsed  like  a  fine,  but  carried  en  through  every  regular  stage  it 
prucesding,  I  am  greatly  apprehenaire  that  its  form  and  method  will  iMt 
be  easily  understood  by  the  student  who  is  not  yet  acquainted 
p398]  *wiih  the  tmirse  of  judicial  procnedlnga  ;  which  cannot  be  tb<^ 
roughly  explained,  till  treated  of  at  large  in  the  third  book  of  those 
Mmmentaries.  HaweTer  I  shall  endeavour  to  state  its  nature  and  pro- 
^Bs,  as  clearly  and  concisely  as  I  can  ;  aroiding,  as  far  as  possible,  all 
technical  terms  and  phrases  not  hitherto  interpreted. 

Let  US,  in  the  first  place,  suppose  Dand  Edwards  (x)  to  be  tenant  of 
the  freehold,  and  deairous  to  suffer  a  common  recovery,  in  order  to  bar  aU 
entuls,  remainders,  and  reversiona,  and  to  convey  the  same  in  fee-simple  10 
Francis  Golding.  To  effect  this,  Golding  is  to  bring  an  action  sgoiml 
him  for  the  lands  ;  and  he  accordingly  sues  out  a  writ,  called  a  praeapi 
fuod  Ttddai,  because  those  were  its  initial  or  most  operative  words,  whea 
tbs  law  proceedings  were  in  Latin.  In  this  writ  the  demandant  UoldiBg 
alleges  that  the  defendant  Edwards  (here  called  the  tenant]  haa  no  legal 
title  U)  the  land ;  but  Uiat  he  came  into  possession  of  it  after  (Hie  Hiigk 
Hunt  had  turned  the  demandant  out  of  it  {y).  The  subsequent  proceed- 
ings are  made  up  into  a  record  or  recovery  roll  {*),  in  which  the  writ  and 
complaint  of  the  demandant  are  first  recited  :  whereupon  the  tenant  ap 
pears,  and  calls  upon  one  Jacob  Morland,  who  is  supposed,  at  the  original 
purchase,  to  have  warranted  the  title  to  the  tenant ;  and  thereupon  ha 
prays,  that  the  said  Jaoob  Morland  may  be  called  in  to  defend  the  thle 
which  he  so  warranted.  This  ia  called  the  vounher,  nocatio,  or  calling  of 
Jacob  Moriand  to  warranty ;  and  Morland  is  called  the  tioacAss.  Upoa 
this,  Jacob  Morland,  the  vouchee,  appears,  is  impleaded,  and  defenda  the 
title.  Whereupon  Golding  the  demandant  deaires  leave  of  the  court  Ml 
wifMr/,  or  confer  with  the  vouchee  in  private  ;  which  ia  (as  usual)  allowed 
him.  And  soon  afterwards  the  demandant,  Golding,  returns  to  court,  but 
Moriand  the  vouchee  disappears,  or  makes  default.  Wherenpon  jttdg* 
ment  is  given  for  the  demandant,  Golding,  now  called  the  recoveror,  to  re- 
cover the  lands  in  question  against  the  tenant,  Edwaida,  who  ia  now 

Cat  iHAN«ndlI,No.  V.  (.)  (l. 

(10)  Sm  in  (cnrrtl,  ('■am.  Dif.  Rpeonry  ;  T.  R.  lOT.  n. ;  t  Smnd.  42.  n.  7.  ■nd  id.  » 
Bu.  Ab.  Fin«i  iikI  RMovirin  \  I  PrMt  on  Atx.  lit.  ReeoTgir ;  lod  *■  ta  pltadinf  ■  r»- 
Can*.  1  ml  1  to  300 :  Cm.  Di|.  indci,  Rt-  eareiT,  km  S  ChiltT  nn  Ptridiiigi.  4  pd.  IS) 
CDTcrri  CiOiH  im  Pine*  iitd  Recoreriii ;  io  SSfl,  whstelfaaiuiuK  ■nduperdiDDof  au» 
Fuins'i  Cuu.  ^m ;  Via.  Ab.  Beeaterr  ;  S  moa  raeortriM  t*  (UMd  ud  V-fiviai 
im  Btm  Hot.  n.  (U)  m  tlw  m4  aT  Uw  VsL  B.  a 
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t^  As  rMovene ;  **ihI  EAwwds  hu  jwdgmnt  to  noorsr  nf  Jb-  [*399] 
enb  Morknd  Itads  of  equaJ  vaJna,  in  racompeuM  finr  tbe  IsmIb 
M  wsmaMd  by  him,  uid  now  loat  by  his  default  i  wbicli  is  igraakbl*  to 
tbe  doctrine  of  wkrrmnly  meulioaed  in  the  preoeding  ebapter  (a).  Thw  U 
Mlled  the  recorapenae,  or  racMtrry  in  Mthc*.  But  Jacob  Moriaad  hariiif;  it9 
hndi  of  hii  own,  being  uiually  the  ciyer  of  the  court  (who,  from  boing 
feMfnendy  thss  Touched,  ii  called  the  mmmmi  wneJua),  it  i*  ;daia  that  £<!• 
wuda  has  only  a  nominal  reoompeiMe  for  the  laud  ao  Tacoveied  ngeinrt 
kim  by  Golding  {  which  landa-  are  now  absolutely  veuad  in  the  uid  reco- 
TMor  by  jodgment  of  law,  and  saiski  thereof  ia  delivoMd  by  tbe  aberiff  of 
tbe  county.  So  that  thia  cfriluaiTo  reoorery  opeiatea  meraly  in  the  natara 
•f  a  conTfiyance  in  fee-simple,  from  Edwaida  the  tenant  in  tail,  to  Golding 
dM  pDretiBsot. 

Tbe  recovery,  here  deecribed,  is  with  a  single  Toncker  snly ;  bwt  aonte- 
times  it  ia  with  doubU,  trtblt,  or  farther  voncber,  as  the  exigency  of  tb« 
ease  may  require  And  indeed  it  is  aow  asuai  always  to  have  a  recovery 
With  double  voucher  at  the  least :  by  first  conveying  an  eatue  of  freehold 
to  any  indifferent  person,  against  whom  tbe  prmeeuM  u  brought ;  and  tbe* 
he  vouches  the  tenant  in  tail,  who  vouches  over  ine  common  vouchee  (i). 
For,  if  a  recovery  be  h»d  inmiedistely  against  tenant  in  tail,  it  bars  M^y 
Mcb  eitate  in  the  premise*  of  which  he  is  then  actually  seised  ;  wheienn 
tf  the  recovery  be  had  agaioat  another  person,  and  the  tenanl  in  tail  b* 
VOBcbed,  ii  bsra  every  latent  right  and  ii  'ereat  wbicb  he  may  bave  in  lb« 
buds  reooTered  (c).  If  Edwards  therefore  be  tenant  of  tbe  freehold  in  pos- 
Meaion,  and  John  Barker  be  tenant  in  tail  in  remainder,  here  Edwards  dotb 
fcat  vouch  Bitrker,  and  then  Barlier  Touches  Jacob  Morland  the  commM 
voncbee  ;  who  ia  alwaya  the  laat  person  vouched,  and  always  makrt  de- 
fimlt :  whereby  the  demandant  Golding  recovers  tbe  land  against  tbe  te* 
sant  Edwarda,  and  Edwards  recovers  a  recompense  of  equal  value  againat 
fiaHter  (he  first  vouchee ;  who  recovers  the  like  sgainsl  Morland  the  com- 
MOO  vouchee,  against  whom  aucb  ideal  recovery  in  value  is  alwaya  ulli- 
Nttlely  awarded. 

"This  supposed  recompense  in  valne  i*  the  reason  why  the  is-  [*360] 
sue  in  tail  ia  held  to  be  barred  by  a  common  recovery.  For  if  the 
tecoveree  ahould  obtain  a  recompense  in  lenda  from  the  common  vouchee 
(which  there  is  a  possibility  in  contemplation  of  law,  though  a  very  impro* 
baUe  one,  of  bis  doing),  theae  lands  jvould  aupply  the  place  of  those  so  re- 
covered from  him  by  colluaion,  and  would  descend  to  the  iasue  in  tail  (<f). 
Thia  reason  will  also  hold  with  equal  force,  as  to  wtott  remainder-men  anJd 
nvetaioners  ;  to  whom  the  possibility  will  remain  and  revert,  as  a  full  ro- 
eompense  for  the  reality,  which  they  were  otherwise  entitled  to  :  but  it 
will  not  alwayt  hold  :  and  therefore,  aa  Pigot  says  (a),  the  judges  have  been 
even  astuti,  in  inventing  other  reasons  to  maintain  tbe  authority  of  recnre- 
riea.  And,  in  particular,  it  hath  been  said,  that,  though  the  eslate-tail  Is 
gone  from  the  recoveree,  yet  it  is  not  dattrm/td,  but  only  tramjerred ;  and 
eiill  aubsists,  and  wiU  ever  continue  to  subsist  (by  construction  of  law)  in 
the  recoveror,  his  heirs  and  assigns  :  and,  ss  the  estate-tail  no  continues  to 
subsist  for  ever,  the  remainders  or  reversions  expectant  on  the  determiBft- 
Iton  of  such  an  eataie-tail  can  never  take  place  (20). 

id)  Dr.*  St.b.l.dlal.M. 


"  Hr.  Pi(o(  hu  oanfoandaj  hisu^  ■ad  avtrt 
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To  auch  awkward  ahifts,  mtcfa  Hbtil«  rafiii«m«iita,  and  sucb  tUmgt 
naBoning,  were  our  aaeaaUNra  obliged  to  have  recourse,  id  order  to  get  th* 
better  of  ibat  atubbom  staluU  de  dmia.  The  design  for  which  these  co»> 
triTaoces  wer«  sM  on  foot,  waa  certainly  laudabto  ;  the  uniiveuing  the  fM* 
tvra  of  estates-tail,  which  were  aitonded  with  a  Ic^on  of  mischiefs  to  tb* 
ccnDinon wealth  :  but,  while  .we  applaud  the  end,  we  cannot  but  admira  tb* 
nwana.  Our  tnodem  courta  of  justice  have  indeed  adopted  a  more  mauly 
way  of  treating  the  aubjoct ;  by  conaidering  oommon  recoveriea  in  no  oib« 
light  than  as-  the  fonnsl  mode  of  conveyance,  by  which  tenaiit  in  (ail  i« 
euAled  to  aliene  his  lands.  But,  since  ^  ill  consequencea  oCfet> 
[*361]  tored  inheritances  are  now  generally  seea'and  allowed,  and  cf 
'  coune  the  utiliiv  and  aapedieace  of  setting  them'  at  tibeity  an* 
apparent ;  it  hath  often  been  wished,  that  the  process  of  this  cM)v«yutc« 
waa  shortened,  and  rendered  less  subject  lo  nicelies,  by  eitbar  totally  r^ 
pealing  the  statute  dadain*;  which,  perhaps,  by  reviving  the  old  ductriM 
of  conditional  foes,  might  gire  birth  to  many  litigaUons  :  or  by  vesting  in 
arery  tenant  in  tail  of  full  age  the  aamo  absolute  f«e-sim|de  at  once,  which 
now  he  may  obtain  whenever  he  pleaaea,  by  the  coUusiva  fiction  of  a  coo^ 
mon  recovery  ;  though  this  might  possibly  bear  hard  upon  those  in  r^* 
mainder  or  reversion  by  abridging  the  chances  tbeywould  uherwise  fro- 
qnently  have,  as  no  recovery  can  be  suffered  in  the  intervals  between  teim 
and  term,  which  sometimes  continue  for  near  five  montha  together:  at 
laatly,  by  empowering  the  tenant  in  toil  to  bar  the  estate-tail  by  a  8t>leiB« 
deed, to  be  rtiade  in  term  time,  and  enrolled  in  some  conrtof  record  :  which 
is  liable  to  neither  of  the  other  objections,  and  is  warranted  not  only  by  tha 
usage  of  our  American  colonies,  and  the  decisions  of  our  owd  .coups  al 
.justiee  which  allow  a  tenant  in  tail  (wilhouF  fine  at  rocovery)  to  a|^x»nl 
his  estalo  to  any  ekariiabU  uae  {f),  but  olao  by  the  precedent  of  the  statuta 
{g)  21  Jac.  I.  c.  19,  which,  in  case  of  the  bankrupt  tenant  in  tail,  em- 
powers his  commissioners  to  sell  the  estate  at  an;  time,  by  deed  ioflented 
and  Bundled.  And  if,  in  so  notioual  a  coocem,  the  emoluineiits  of  the  of- 
ficers concerned  in  passing  recovenes,  are  thought  to  be  worthy  attention, 
^boae  might  be  provided  for  in  the  feos  to  be  paid  upon  each  enrolment. 

2.  TheJ|bre«  and  effect  of  common  recoveries  may  appear,  from  what 
has  been  noid,  to  be'  an  absolute  bar  not  only  of  nil  estalcuhliul,  but  of  r*> 
mshnlen  and  reversions  expectant  on  the  determination  of  such  estatea. 
Bo  that  a  tenant  in  tall  may,  by  this  method  of  assurance,  convey  the  loada 
held  in  toil  to  the  recoretor,  his  heirs  and  assigns,  absolutely  free  and  dia^ 
charged  of  all  conditions  and  limitations  in  tail,  and  of  all  remainder;  and  . 
reversions.  But  by  statute  34  ii  35  Hen.  VIII.  c.  20,  no  recovery  hod 
against  tenant  in  toil,  of  the  king's  gift,  whereof  {he  remainder  or  revai- 
aion  ia  in  tbe  king,  shall  bar  such  estote-uil,  or  the  remainder  or  rever- 
■  aion  of  the  crown.  And  by  the  ^Ulutefll  Hen.  VIL  c.  20;  do 
[*363]  *woman,  after  her  husband's  death,  sHall  suffer  a  recovery  of 
lands  settled  on  her  by  her  husband,  or  settled  on  her  husband  and 
her  by  any  of  his  aacestivs  (21).  And  by  statute  14  Eliz.  c.  8.  no  tenaal 
t/)  iw  pii.  rs. tf)  a—m-iee. ^ ._ 

bodt  •Ue'who  mull  bii  book,  bj  endesTourini  ion'  ud  IntDcd  lUHwenM.    Thrr  ban  hurt, 

la  (Its  imtoiu  Tar  ind  ■■ulain  eoiDnwn  reeo-  in  ax  aoiH  bundnid*  of  r**n,  WHC  'fisrf 

nna.     I  qnl;  Hf  thii."bB  adda,  "to  ibaw  fround  bjr  dma,  and  wa  miut  now  tak*  Ihe^ 

ibatwhannwiiaUciDMtotinnaKmabreoa-  ai  Okj  really  a«.  ooainoq  aaaoiaaoaa"     I 

■on  reonariFi.  ibey  run  into  abaunlitiei,  and  WiJa.  73. 
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Ibrlife,  of  anj  aoA,  cuianfibra  raeoTCTy.no.M  tobind  th«m  in  renuiudct 
or  Mveraiim^  For  which  reason,  if  there  be  tenant  lor  life,  witTi  remainUei 
in  tail,  anti. other  remainders  over,  and  die  lenuit  for  life  is  desirous  to  suft 
fer  a  valid  recovery  ;  either  he,  or  the  tenant  to  the  yratdp*  by  )iiin  mado. 
noat  uouek  the  remainder- man  in  tail,  otherwise  the  recovery  is  void  ;  but  il 
he  does  voiicli  au'ch'  remsinder-man,  and  he  appears  and  vouches  the  conh 
mon  vouchee,  it  is  then  good  ;  for  if  m  man  be  vouched  and  appears,  aud 
xuflBrs  the  racovery  to  be  had  .againat  the  tenant  to  the  pratdft,  il  is  as 
•ffectnal  to  bar  the  estate-toil  as  if  he  himself  were  the  recoveree  (A)  (22). 

la  all  recoveries  it  is  necessary  that  the  recoveree,  or  fenant  to  th* 
froeeiJM,  sa  he  is  usually  called,  be  actually  ssised  of  the  freehold,  else  th« 
recovery  is  void  (t).  For  sll  actions,  to  recover  the  seisin  of  lands,  must 
Im  brought  against  the  actual  tenant  of  the  freehold,  else  the  suit  will  lose 
jta  effect ;  sine*  the  fieehold  cannot  be  recovered  of  him  who  has  it  noL 
And  though  these  recoveries  sie  in  thenselves  fabulous  and  Gctitious,  yel 
it  is  necessary  that  there  be  aetont  fabviag,  jNwperly  qualified.  But  the 
aieety  thought  by  soma  modern  practitioners  to  be  requisite  in  conveying 
die  legal  freehold,  in  order  to  make  a  good  tenant  to  the  pnucipe,  is  re- 
moved  by  the  provisions  of  the  statute  14  Geo.  It,  o.  20.  which  enacts, 
with  s  retrospect  and'  conformity  to  the  ancieut  rule  of  law  [j),  thai,  though 
ifae  legal  freehold  be  vested  in  lessees,  yel  those,  who  are  entitled  to  the 
next  freehold  estate  ii|  remainder  or  reversion  may  make  a  good'tenant  to 
the  yraeeipe ; — that  though  the  deed  or  fine  which  creates  such  tenant  be 
•obsequent  to  the  judgment  of  recovery,  yet,  if  it  be  in  the  salne  term,  the 
tecorery  shall  be  valid  in  law  { — and  that,  though  the  recovery  itself  do 
not  appear  to  be  entered,  or  be  not  regularly  entered,  on  record,  yet  the 
deed  to  make  }  tenant  to  tite'pnudpe,  and  declare  the  uses  of  the 
tecovt-ry,  shall,  'after  a  posaeBsion  of  twenty  yean,  be  sufficient  [*3.63] 
widence,  on  behalf  of  a  purchssor  for  valuable  consideration,  that 
snch  recovery  was  duly  suS'ered.  Atid  this  may  su$ce  to  give  the  studejil 
a  general  idea  of  common  recoveries,  the  last  species  of  aaauranoe  by  mat- 
ter of  record. 

Before  I  conclude  this  head,  I  most  add  a  word  concerning  deeds  ta 
Uad,  or  to  dtelare,  the  um  of  fines,  and  of  recoveries.  For  ifihey  be  levied' 
or  suffered  without  any  good  consideration,  and  without  any  uses  declared, 
they,  like  other  conveyances,  enure  only  to  the  use  of  him  who  levies  at 
•offers  them  (A),  ^nd  if  a  '  consideration  appears,  yet  as  the  most  usual 
fine,  "fur  eogntMOHce  d*  droit  eoma  ceo,  iic."  conveys  an  absolute  estate, 
-  wilbput  any  limitations,  to  the  cognizee ;  and  aa  common  recoveries  do 
the  same  ta  the  receveror ;  these  assurances  could  not  be  made  to  answer 
the  purpose  ot  tamiiy  settlements  (wherein  a  variety  of  uses  and  designa- 

(k,  S*A..1TI.  (1-)  nfot.  41,  4..    4  Bur.  I.  III. 

«l  PKM, «.  (f )  t>jn,  la. 

fn|«fiiwimB(lT  whhh«TliBibuid,etitt«rlHi  took  lbs  NlaU-Uil  Iit  porduut.  Iha  MW  fe* 

4mth  »iM  lb*  CODMRI  or  Jm  n.OMiijl«T  ann,  will  diuand  to  iha  hcin  ^ncral.     S.  T.  K. 

•Dctt  eomcnl  ijiHuiiigoc  roern),  orbrdHd  104.     ir  tbea  ■  perun,  who  hu  inhrritrd  ui 

•mollsd. '  Cro.  W  474.     Cnwa  od  Rmdt.  uute-Uil  rran  hii  iroihrr.  wish  lo  euL  off  lbs 

IW.  «nuil,  uid  la  make  the  Hlula  dstaradibla  la 

(E1()  l(  I  WMnt  Id  t*n.  to  wbon  lb*  «*UM  hii  brin  on  the  put  ot  the  fuhtr.  miur  tb* 

budnecnded  •rpam  mtUnim,  tulhr  K  neo-  ncarerj  ha  ought  to  luaka  i  common  coaojr 

Tory,  mnd  dselire  the  dhi  lohiiiueir  in  faa,  uice  to  iruiiea,  and  lo  have  the  mtaie  recoa 

dM  mtkta  will  dnamd  to  an  heir  on  iha  part  reyeA  tack  br  them,  tij  wbieh  mean*  he  will 

•f  the  HHitber,  vnn  if  be  had  lb«  rararaion  b  Uk*  the  eiiala  b^  punihue,  whicb  will  tbiw 

im  ftoB  hii  bllxt,  asd  ■■«>  »w*a  :  but  if  be  desoand  to  his  bain  (eDuaL 
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bom  M  veiy  oftan  expedient),  onleK  their  force  ta>i  «8aet  were  snl^ectal 
to  the  direction  of  other  more  eom^icMad  deods,  wherein  .particelu  imm 
can  be  more  particularly  exprenod.  The  fine  or  recorery  iiaelf,  like  a 
power  once  gained  in  meehanicB,  may  be  ap|died  and  directed  lo  gire  efli* 
eacy  to  an  infinite  rariety  of  momnenta  in  tba  raat  and  intricate  machin* 
of  a  voluminom  family  aattlement.  And  if  thcae  deeda  are  made  nreiiow 
to  tho  fine  or  recoTery,  they  are  called  deeda  to  lead  the  usea  ;  if  aiibao* 
qnentitTeeds  to  jeelarwlheM.  Aa  if  A  tenant  in  tail,  with  reveraion  lo  Um- 
aelf  in  lee,  would  setUe  hi*  Actat'j  on  B  for  life,  reaninder  to  C  in  tail,  n* 
Diainder  to  D  in  fee  ;  that  ia  what  by  law  he  haa  no  power  of  doing  of- ' 
fecwally,  white  hiaown  eatate-tatl  ia  in  being.  He  therefore  mualiy,  afiot 
malting  the  aetilement  propoaed,  coveaanta  to  levy  a  fine  (or  if  there  be 
any  intermediate  remaindera,  to  aeflier  a  recovery)  io  E,  and  direct*  that 
die  aame  shall  enure  to  the  uaea  in  each  aetilenient  raemiBned.  This  ia 
now  a  deed  to  lead  the  naea  of  Ae  fine  or  recorery  ;  and  the  fine  whea 
levied,  or  recovenr  when  cufiered,  shall  ennre  to  the  uaea  lo  apecified,  and 
■o  other.    For  though  £,  the  cognixoo  or  reeoveror,  hath  a  fae-ainpla 

vested  in  himself  by  the  fiine  or  recoreiy  ;  yet,  by  the  opeialioR  ti 
(*364]    this  deed,  he  "becomes  a  mem  insmimeit  or  conduii-pipe,  aeiaad 

only  to  the  um  of  B,  C,  and  D,  in  snceessiie  order :  wlui^  uaa  is 
ezecnted  immediately,  by  force  of  the  atatnteof  uaesfi].  Or,  if  a  fineer 
tecoveiy  be  had  without  any  preriona  aettleniant,  aitd  a  deed  be  aft*nB»rdt 
made  between  the  partiea,  declaring  the  uaea  to  which  the  aame  shall  bs 
applied,  this  will  be  equally  good,  aa  if  it  had  been  expresaly  levied  or  wt- 
fered  in  consequence  of  a  deed  directing  ita  operation  to  thoee  panioabK 
nsea.  For  by  atatnte  4  dt  S  Ann.  e.  16>  indenturea  to  daelar»  die  uses  if 
fines  and  recoveries,  made  afier  the  fines  and  recoveries  had  snd  anfienA, 
■h&ll  be  good  and  eflecttial  in  law,  and  the  fine  and  recovery  shall  enore 
to  such  uses,  and  be  esteemed  to  be  only  in  trust,  notwithstanding  aaf 
doubts  that  had  arisen  on  tho  statute  of  fruids  S9  Car.  11.  c.  3.  to  lheco» 
trary  {23). 

to  ThUiSacUJn*  ii»T  whiiM  ba  nwnciaulr  liii«Mun.tn(wderMbvUu«UU-UiIitf  Jolis 
DliumMd  b«  ciunolB.    In  Uie  dssd  or  nirtlMS     aiiri»r.iiMlti*ranHl<>(l>ncipKUntIhai«cin,thal 

ABPfHMVthBluidfttohftvabeanarivinkLlrjettltidon  thinifht  jiropar  ffdr  ttionfh  usual  II  la  tij'  nii  iiimM 

Abnham  and  Cedlik  Bu*er  (or  llF^.  nmilndn  to  DanMuy;  •«  FWniMr,  IR.|  Ikra  tn  mriarW 

JslnDariurlDUII.  wUhdlnnoUMrnniaindan  makeafoodtanantarthenvaboUlaTUnuit  IDtb* 

om,  nvanion  lo  CKlUa  Baikar  In  fea  i  and  now  pruciW,  dnrlnf  lbs  cavaruva,  ■  ina  abssM  k> 

)MNy*dlataMaMlotha  a***rUaM>  ttwmn  WMbr'Aknhufi.CMilla.utdJaluiSacfcariaaS 

•ipraaHd,  tu.  ts  Abtmham  and  CaciUa  Baiker  ttU  IhM  tha  neorwy  Ktair  ba  aalTand  ualiHt  lUi 

Uia  nirrlaita  of  John  Barkar  wMi  Kaiharlna  Ed-  lananiUt  tliamtn^.wk*  •faUl  nnwh  JaluBw. 

iniam»fidJhe>l*J«liDBart«r(brlir»:  ranuimdar  kar,  aod  Uiaral^  bar  Ua  Mtaltt-Uil,  and  bacoaa 

d^ufuiwlfe  KathariM  fur  1ifc,ftirliar    tsiv :  Uw w«t af  irtE* aa 


Mntumi  nnwIndartaotlwrtriHlaai.fa'atanief  be  thoaa  aipraned  In  thbi dosL    AecwdlnglT  Uja 

lTahund»i()wm  ramaindarisAr HiMandoIli-  putmcoTananttodalhaaaaatenlacU'taaaNii 

n  aom  of  the  mirrtan  In  UI1 ;  rainalndar  la  Uw  tIU.)  :  and  In  oenaaaaanca  Utanef  tka  Sna  and  i» 

duuhten  In  taJli  ranrindar  to  MuiBaifcarbi  eoTarramhadaiidniAmd  [N<>IV.aiidN*  VJ«( 

toUi  ranwindarUiCacUlaBaikarlnfM.    Nawll  wMeb lUl CODTajrane* la  a daad Is j«d (IM Btas. 

(33)  Bt  Iba  atatnte  sf  T  Gm.  IV.  c  4S,  m  aetiull]r  ki**  anffirad  a  neortrj ;  that  ia 


pnaon  who  woold  ba  enliriad  In  an  aatala-Iail  aaf .  ha  caoDot  gat  the  ii»a*J  nn1»*  ba  iliniiirt 

hi  Jandi  dimnw]  lo  ba  pDnhaaed  undar  *  aat-  ba  tirini  on  ibe  aecond  dai  or  ihr  anaaibg 

llament  «r  wiB,  may  alaol  lo  iKka  th*  maaar  Mm,  wSan  ha  haa  praacnled  bia  peEiuoD  dor- 

without  ha*init  il  w>  inmtad.     But,  whan  a  ing  ihc  liltiaja  out  nf  trm  ;  {&  ptru  dJK- 

msTciT  would  hare  haeii  naeeaaarr  to  bar  a  utt.  and  Em  frit  Dalhm,6Vat.  IIS);  of, 

Maaind«-iiiaD*a  dmnoa    of  neoraaion.    in  ifllM  apptioalioB  ba  madain  tana,  unlaaa  luf: 

sue  tha  ■Donn'  had  been  laii)  onl  in  luida,  fieicnt  una  remaiaa  aikar  tha  praaflniaii«i  il 

■  eonit  of  aiiiiitT.  if  Iha  fundi  aia  under  ill  tha  pciition.  Cor  a  rtconij  ta  hi  r*  b««n  ca« 

MMfDl,  will  BM  allow  Ihem  to  ha  paid  orarlo  platad  in  that  Una.  .  [£a  f^i  fHlh.  9  Vim. 

IS*  Isaaat  in  tul,  OkH  awih  tiaa  H  ha  mi^t  BOt).    And  bafon  (a  ordar  oidai  lia  wbmW 
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CHAPTER  XXII. 
OF  ALIENATION  BY  SPECIAL  CUSTOM  (I). 

Wb  «n  next  to  consider  BwinuiGea  by  apecia)  eiutom  (3),  olnBliiiii| 
•nly'iii  [Miticular  places,  and  relatiTB  only  lo  a  parucular  apeciea  of  real 
'  property.  Th»  therefore  ia  «  very  narrow  title  ;  being  confined  lo  copy^ 
faofei  landa.  anci  Buch'cuififitiaTy  estalea  aa  are  holcTefl  In  ancient  demesne 
or  m  manora  uf  luuiMPa  of  a  airailai  nMsrs.;  which,  being  or  a  very  peca- 
liar  kiii^  and  origisally  no  more  than  tenancies  ia  pore  or  privileged  vil- 
leoage,  were  never  aJwnable  by  deed ;  for,  aa  that  might  tend  to  defeat 
the  lord  of  hia  seigniory,  it  ia  therefore  a  forfeiture  of  a  oopyhold  (a).  Not 
•re  they  tranafbr^ie  by  matter  of  reeerdt  even  bi  the  tLtng:*s  courtg,  but 
^!y  in  thecDun<*  baron  of  the  lord  (3).  The  method  of  doing  tbie  ia 
generally  by  turrtniw;  tboagh  in  aome  manora,  by  apecial  cuaiom,  re- 
corerie*  may  be  raffei«d  of  copyliolda  {k) :  but  theae  ditfering  in  noihtnc 
■aterial  from  recoveries  oS  free  land,  aare  only  that  iheyare  not  BBflered 
in  the  king'a  oomta,  bnt  in  the  conn  baron  of  the  manor,  I  ahall  confine 
myadf  to  coaveyanoea  by  awroMler,  and  their  consequenoea. 

Sanender,  aurstrntreiditio,  is  the  yielding  up  of  the  eatate  by  the  tenant 
i£lb  tlie  hands  of  the  lord,  for  such  purposes  as  in  the  surrender  are  ex- 
pressed. Aa,  it  may  be,  to  the  uae  and  behoof  of  A.  and  hia  heiie  ;  to 
thftniSB'  of  his  own  will ;  nod  the  like.  The  process,  in  most 
Bsnors,  is,  ihxt  *the  Mnant  comes  to  the  steward,  either  in  cooit  [*366] 
(or  if  the  custom  permits,  oat  of  court),  or  else  to  two  customary 
tenants  of  the  same  manor,  provided  there  be  also  a  cuatom  to  warrant 
U  ;  and  there,  by  delirering  up  a  rod,  a  glove,  or  other  symbol,  as  the  cus- 
twn  directs,  resigns  into  the  handa  of  the  lord,  by  the  hands  and  acceptance  , 
•f  hia  aaid  ateward,  or  of  the  said  two  tenants,  all  hia  interest  and  title  lo 
Ihe  eatate  ;  in  trust  to  be  again  granted  out  1^  the  lord,  to  each  persons 


is  mide,  ih*  eoan  *l«ij(  dimt*  s  rarerene* 

Id  tha  Muter,  la  inqain  whather  tb  piitiaa  i 

h*Te  in  KDj  nunniT  ancumbcrad.  or  Htilad  tha  iml     LiLtlatan  avft,  "  tonanii  by  copj  ol 

Aririnlarviuin  ihsmiinaT.  {EMpojuHadgu,  coutIidII  ihillnriibar  implead  nor  be  implsul 

•  Ve*.  STB.     Orm  i.  Sltpknu,  IT  V**.  79).  ad  for  Uitir  tenamenM  lij  Ibe    King'i  wriL 

U  1»»  alao  been  delerTsiDid.  tl«I  th(  --■  —  "■■•  -'■■- "  ■ — ■—- '  — ■- —  '--•'■ 

^iei  onfy  ivheii  ihe  right  ii  alnx  uiA  i 

abia;  utd  tbit.  where  iben  i*  inj  qui 

to  tha  riihl,  ihe  court  i*  not,  ii[x>a  in  ofarU  J/orrnvln.  (1  Ju.  &  Wslk.  MB),  l1 

petition,  lo  enter  into  ihu  quaUinn.  in  Um  ib-  of  the  Roll*  obaerTed,  "  with  ratpcci  id  wb 

•Mca  o[  anj  of  tha  putiga  intaraatad.     (£a  maiiDei   of  pniraading   fbi   the   recorerj  (rf 

man*  Sum.  B  Vaa.  137.     Mm  frti  Au,  3  oopjbokla,  it  ia  laid  by  ooubmI,  tlul  it  can  ba 

TeB.&  Bee.  11).  aalr  br  plaint  in  lb*  loid't  aourt;  bin,  IhU  ia 

jl)  Thara  being  no  oop^holdi  in  Naw-Vo^  quiu  ■  mialtka.     There  waj  a  lima  when  it 

IhiB  chapter  ia  ml  appjisable  bare,  nor,  it  ia  waa  doubled  whether  jau  could  piocead  bjp 

bcliarad.  in  any  of  Ihe  ■laloaoftha  U.  3.  ih*  Kiag'i  writ,— wbeihcr  jiou  could  bring  u 

(3)  Sea  in  ieaenl,  Cora.  Di«. ;  Bu.  Ab. :  ajaotment  for  a  aopyhuld.      B»i  all  lial  liat 

Tin.  Ab.  Cop^iold;  Cru.  Dig.  indeik  Cop*-  fttan  i*a*,  and  Ihe  Kini'i  couru  are  nowi^a 

■oldi    t   Prem.  on   Conr.  iidei,  Copyhold  i  to  ajaolmenta  for  cop7ho1da,in  tha  wnw  Kay 

WatkinaoaCopirholdi  and  Serinn  on  (>>w-  aa  for  fraeholdi.     Whit  ia  acid  by  UiUelan, 

Wd;  a  Uaiiad.  indai,  liL  Coprbcdd,  aod  Ut.  (aacL  TB).  applta*  nnerallr  to  all  actiona,  bat 

SomBden  i   and  1  Tltoi^  Co.  Ijit.  BU  M  «■  kaow  that,  al  Ibii  day,  it  ta  not  ma  to  tk^ 


•erael,^na 
V  m.  m  *>  the  b4  cTthe  VoL  B.  D 
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•M  THE  Rioirrs 

tnd  for  «Doh  umk  u  are  namad  in  the  anmider,  and  ibe  c^Mm  of  A> 
manor  w  ill  warrant.  If  the  surrender  b«  made  out  of  court,  then  at  the 
next  or  Nome  subBoquenl  court,  the  jury  or  homage  muat  preaent  and  find 
it  upon  their  oaths  ;  which  presentment  ia  an  infonnatian  to  the  lord  oi 
hia  steward  of  what  has  been  transacted  out  of  court.  Immediately  upoa 
■uch  aunander,  ia  court,  or  upon  preaeatmeat  of  a  aurrehder  mi^  bill  ol 
court,  lb«  lord  by  bis  steward  grants  die  same  land  again  to  Mstujr  jh*  lus 
(who  ia  someiimes,  though  rather  improperly,  called  the  aurrenderee),  to 
Dold  by  the  ancient  rents  and  customary  aerrices ;  and  thereupon  admiM 
him  tenant  to  the  copyhold,  according  to  the  form  and  effect  of  the  son 
randor,  which  must  be  exactly  pursued  (4).  And  this  it  done  by  delire^ 
ing  up  to  the  new  tenant  the  rod,  or  glove,  or  the  like,  in  the  name,  and 
as  the  symbol,  of  corporal  seisin  of  the  Isnds  and  tenements.  Upon  which 
admission  he  paya  a  tine  to  tho  lord  according  to  the  custom  of  the  manor, 
«nd  ukes  the  oath  of  fealty  (5). 

Id  this  brief  abstract  of  the  manner  of  tranafernng  copyhold  estates  wa 
may  plainly  trace  the  visible  fooiateps  of  the  feodal  institutions.  The  fief, 
being  of  a  base  nature  and  tenure,  u  uaalienahle  without  the  knowledg* 
and  consent  of  the  lord.  For  this  purpose  it  is  resigned  up,  or  surrender- 
«d  into  his  hands.  Custom,  and  the  indulgence  of  ue  law,  which  favoars 
liberty,  has  now  given  the  tenant  a  right  to  name  his  anccessor ;  but  for- 
merly it  was  far  otherwise.  And  I  am  apt  to  suspect  that  thia  right  is  ei 
much  the  same  antiqui^  with  the  introduction  of  naes  with  respect  to 
freehold  lands ;  for  the  alienee  of  a  copyhold  had  merely  ^f_;Sib- 
[*367]  eiarium,  for  which  'there  was  no  remedy  at  law,  but  only  by  ra^ 
pana  in  chancery  (c).  When  therefore  the  lord  had  accepted  ■ 
surrender  of  his  tenant's  interest,  upon  confidence  to  re-grant  the  estate  M 
another  peraon,  either  then  expressly  named  or  to  be  aAerwards  named  in 
the  tenant's  will,  the  chancery  enforced  this  trust  as  a  matter  of  con- 
aeience  ;  which  jnriadiction,  though  seemingly  new  in  the  time  of  Edward 
IV. (^],  was  generally  acquiesced  in,  as  it  opened  the  way  for  the  ajiena* 
lion  of  copyholds,  as  well  as  of  freehold  estates,  and  as  it  rendered  the  km 
of  diem  both  equally  derisable  by  testament.  Yet,  even  to  this  day,  the 
new  tenant  cannot  be  admitted  but  by  composition  with  the  lord,  and  pay- 
ing him  a  fine  by  way  of  acknowledgment  for  the  licence  of  alienaiioB. 
Add  to  this  the  jdain  feodal  investiture,  by  delivering  the  symbol  of  seisin 
in  presence  of  the  other  tenants  in  open  court;  "qtia»do  hatta  vd  atmd 
cvrpoream  quidtibet  porrigitura  domino  se  imvestituram  faeere  duxnte  ;  qam 
raliem  coram  duobus  vasaUia  soUmmterStri  dtbet  (t) :"  and,  to  crown  the 
whole,  the  oath  of  fealty  is  annexed,  the  very  bond  of  feodal  subjectioiv 
From  all  which  we  may  fairly  conclude,  that  had  there  been  no  othei 

(e]  Cni.Ju.Me.  (•)  nw.i.i,r.t. 

Ui  Bra.  >tr.  til.  TVwart  ftr  opjt,  II. 

(4 1  If  ■  ■uimdamr  din  brfois 


1,  no  legal  tills  waiting  in  ■  (nf    pninl  ■  piirdiaa  or  MUnM*  for  tku  pnipaae. 

II   ^nitiMoe.     (5  Eiii.  132.      I     If  ttw  finei  an  >M  paid,  the  lonl  mat  raw 

And  when  ■  deiiia  waa  nnda     and  rec«i**  the  pniliH  till  b*  u  aatiaHcd,  as 


■jdcKrnt,  at  tM  i 
the  pmnioH.  no  \t 

Snilh,  363).     And  when  ■  deiiia  waa  nnda  and  rec«i**  the  pniliH  till  b*  u  lati 
.._.  j_; — 1    j__.___    :. i._,  ■  .L_.     ling  jMrlj  fiM  Um  a*Ba  apea  it 

bvl  DO  relation  10  llie  lut   legal   ■.._..       .  ..  _ 

bat  the  legal  till*  reiuined  ia  the  heii  «r  ibe  W  pay  Saw.     t  Oeo.  I.  o.  M 
•arrenJeror,  the  BrM'  MMator.     T  FaM,  S 
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OP  THINGS.  »5 

mdence  of  the  fact  inlHe  root  of  out  tcmures  and  «etat«a,  the  very  exitt- 
mcs  of  copyhnliis,  and  the  manneT  in  which  they  are  tTansferred,  would  in- 
conteatably  prove  the  veiy  uniTereat  reception  which  thia  northern  syatem 
of  propeny  for  a  long  time  obtained  in  tnia  ialand ;  and  which  communi- 
cated  itself,  or  at  least  its  aimiliiude,  even  to  our  very  villeins  and  bond- 
men. 

Thie  method  of  conveyance  is  so  essential  to  the  nature  of  a  copyhold 
•Male,  that  it  cannot  properly  be  transferred  by  any  other  assurance.  No 
foofiment  or  grant  has  any  operation  thereupon,  [f  I  would  exchange  a 
copyhold  estate  with  another,  I  canooL  da  it  by  an  ordinary  deed  of  ex- 
uan£e  at  the  common  law,  but  we  must  aunender  to  each  other's  jse, 
an3  the  lord  will  admit  us  aficoidtogly.  J.f  I  would  devise  a 
copyhold,^  imiat  surrendsi  "it  to  the  use  of  my'I5Br*ni  and  lea-  ["368] 
^ment(6):  and~rn  my  will  I  must  declare  my  intention  a,  and 
name  a  devisee,  who  will  then  be  entitled  to  admiaaion  (/}.  A  fine  n 
recovery  had  of  copyhold  lands  in  the  king's  court  may,  indeed,  if  not  dnlr 
nveraed,  alter  the  tenure  of  the  landd,  and  convert  them  into  frank  fee  {g), 
which  is  defined  in  the  old  book  of  tenures  (h)  to  be  "  land  pleadable  M 
the  common  taw ;"  but  upon  an  action  on  the  case,  in  the  nature  of  a  writ 
of  deceit,  brought  by  the  lord  in  the  king's  court,  snch  fine  or  recovery  will 
be  reveraed,  the  lord  will  recover  his  jurisdiction,  and  the  landa  will  be  le- 
■tored  to  their  former  atate  of  copyhold  (i)  (7).** 

In  order  the  more  clearly  to  apprehend  the  natur*  of  thia  peculiar  aw^ 
lance,  let  ua  take  a  separate  view  of  its  several  parts  ;  the  surrender,  th* 
presentment,  and  the  admittance. 

1.  A  UlTTfinder^S),  by  an  admittance  subsequent  w&erelo  the  conveys 

Si  OM  km.  Bm.  t.  Mf/t  4>  neU  dmit.    F.        (i)  B«  Book  UL  jaf.  !•«•. 


which  rRqueallv  multed  froB  lb*  dcTiton  rcwler  in  IhiiesM  U  miucrof  ■ub>uiioe,i 
•f  eopthold  lindi.  omiltinr  tithcr  fmir  ncgli-  miuinia  U>  ba  lectimpiDied  by  Ihe  mum 
■       •  •  -'  B  wih.     i  Bir.  &  AU.  1 


<fl)  To  prcfcnt  the  rFonmnoe  of  the  iTili  aidiths  mnt  of >  bmal  *a 

""'"■' ""     •-  ■  '         -'la  dcTiton  rewlor  in  thi»e»»»  i*  (MUi 

fmni  npgli-  Trquinu  to  ba  ■ecompiDi 

omorihair  wi~itejLwM*n>M«<ibrU6M.  1  D[>»l.&  11.81.  S.C.   'wi»«'eo|.r)»J^d  p» 

III,  c.  iK.  Ihal  when,  by  the  cudom  of  rniy  iniiei  hire  been  lunendered  to  auch  UM«  h 

IttftnoT  in  EnKLand  or  IrelHndi  my  copyhotd  the  ovner  abiill  appoint,  the  appoinlment  may 

tenant  theraoF  may  by  wilt  drapoaa  of  pr  ap-  be  mada  by  will,  and  a  aurrendar  to  the  nae* 

been  tomnAered  to  aach  uaea  aa  aball  be  by  ihi*  atalute.  3  H.  Ac  8. 198. 
mch  will  declared,  araiy  diipoailinnorchairo  (7)  A.  fine  of  Unda  in  ancient  demeane  le- 
af any  aurh  eopyholda  or  at  »T  rii^i  or  title  viiid  in  the  court  of  oaoimon  pleaa  it  dm  ^ 
to  the  nine.  lUMe  by  any  aaek  will  hy  any  aiduiely  mid,  but  TOidalita  by  lbs  lord :  and  il 
perwm  who  ahali  die  after  paiainc  thia  net,  aeena,  ftcoording  to  Mr.  rreaton.  copyhoU 
*ii.(I3  July  1815),  ahall  be  aa  effeeiual.  of-  landa  km  within  the  awne  rule  ;  butitia  <!(eai^ 
AMfk  K  nmmdtr  u  mmdi  la  tktmttof  nek  ly  more  oorreet  to  lery  the  Rm,  or  anSer  tha 
■ill,  aa  it  would  bare  been  had  aucb  aurrender  reeorery  in  ibe  lord**  court.  See  1  Preat,  oa 
bren  made.  But  the  eUlnunta  undar  the  da-  CoTirey.  360,  T.  and  aee  3  T.  R.  18!. 
viae  miial  pay  Ibe  atunp  dalin,  fee*.  Jcc  in-  (8)  A  anrrendrr  doe*  not  di^roy  a  contin- 
ddem  to  a  rirrender.  aa  well  aa  thoae  upon  fent  reniainder,  S  Sannd.  386.  It  raoeiTM 
■dmiaiiinn.  Brfore  Ibe  paaaing  of  this  ut,  tbe  aame  eonairuction  aa  deeda  operating  by 
equity  would  relisra  in  rannir  of  a  nifa  of  the  atalute  of  use*,  and  therefore  etoaa  re- 
younger  children  (bnl  iHl  of  a  brother,  grand-  imind^ra  irannot  be  implied.  I  Saund,  188.  k 

bolda  wftr«  dananl  far  the  payntent  of  daliC*.  Saund.  UT.  a.  n.  3.     The  aanenderee  ia  M 

BeelAlk.  3BT.     3  Bro.  229.     IP.  Wnw.eO.  aaaiinra   within  th«  equity    of  tbe   atwvw 

t  Vaa.  SeZ.    eVea.M*.     ft  Vea.  33T.     But  Hen.  VIII.  I  Saund.  311.  a.     Hi*  title  bi^iB 

where  a  mrmndar  by  a  mamed  wooan  to  the  froni  the  data  of  the  eurrander,  by  relation 

■M  of  her  will  i*  nqutrMJ  by  lb*  particular  and  therafom,  after  ha  ha*  been  admitted,  hi 

•vauHD  of  itao  iiiaKir,  tha  want  of  a  aurraarier  may  lay  hia  demiaa  in  eieetraant  on  the  lay  of 

k  Mt  ai^d ;  fof  :h*  U  On.  III.  e.  IM.  only  auriender,  and  iMOter  uwne  pnAU  iWr 
(4T)9a*Hiw.ii.MT]artke<odgriktTotB  D. 
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anca  u  to  receive  ita  perfoctiMi  utd  G««flniMdoii,  is  ntllMr  *  nuaUiuMliM 
of  the  alienor'a  intention,  dian  a  tnntfer  of  my  int^r^.u  poase—ia^ 
Foi,  till  adniiuance  of  eeatuy  tjim  km,  the  lord  laketh  notice  df  ib«  snmD 
dqinur  JH_  hia  tenant ;  and  he  (hall  receive  the  prodU  of  the  land  to  his  owa 
UM,  and  ahall  discharge  all  eerviceB  due  to  the  lord.  Ye4  the  inteieal  re> 
maina  in  him  not  absolutely,  but  tub  modo ;  for  he  cannot  pass  atvajr  ibm 
land  to  any  other,  or  make  it  subject  lo  any  other  ineumbraiKe  than  it  wmm 
subject  lo  at  the  time  of  the  sutrMider.  Bui  no  manBer  of  legal  iatereil 
i«-i:melmthaiu>ininep  before  admiCtaBee.  If  he  enters,  be  is  a  ueapftse* 
er,  and  punishable  in  aa  action  of  trespass  ^9) :  and  if  he  surreadeTS  lo  tba 
uae  of  another,  auch  aunender  i*  nMroly  void,  and  by  no  matter  txfottfmel» 
can  be  confirmed.  For  though  he  be  admitted  m  pursnaDce  of  the  oiip* 
nal  SMTTender,  and  thereby  acquires  afierwarda  a  sufficient  and  plenary  ■•• 
terest  as  absolute  owner,  yet  his  aecood  suireader  previous  to  his  ownaA 
aiUaoce  is  abenlutely  void  ab  initio ;  because  at  the  time  of  such  siunn 
der  be  had  but  a  poMibility  of  an  interest,  and  could  Aerebre  transfer  ■•• 
thing  :  and  no  subsequent  admittance  can  moke  on  act  good,  which  was 
oi  iattte  void.  Yet,  though  upon  the  originid  aurreader  uw  nominee  halh 
bnt  a  possibility,  it  is  however  auch  a  possibility,  aa  may  whenever  ho 
pleases  be  reduced  lo  a  certain^  :  for  he  cannot  cither  by  fofco  or  fraud  bo 
doprired  or  deluded  of  the  effects  and  fruits  of  the  aurrender ;  but  if  th« 

lord  refuse  to  admit  him,  he  is  compellable  to  do  it  by  a  bill  in 
[*36Q]    chancery,  or  a  mondomtM.',  'and  the  aurrenderor  can  in  no  wis* 

defeat  his  grant ;  hu  hands  being  for  ever  bound  from  dispesiaf 
of  the  land  in  any  other  way,  and  his  mouth  for  ever  stopped  from  tot^ 
lag  01  countermanding  his  own  deliberste  aGt(f)  (10). 

2.  Ab  to  the  presentment;  that,  by  the  general  custom  of  man'ns,  ia  10 
be  maJe  at  the  next  court  baron  immediately  af^er  the  surrendy  ;  Vut  by 
spaeial  custom  in  some  places  it  wilt  be  good,  though  made  at  the  second 
or  other  subsequent  court.  And  it  is  to  be  bronght  into  conrt  by  the  josm 
persons  that  took  the  surrender,  and  then  to  be  presented  by  the  homage ; 
and  in  all  points  material  must  correspond  with  the  true  tenor  of  the  snr- 
render  itself.  And  therefore,  if  the  sunender  be  conditional,  and  the  pa«- 
sentment  be  absolute,  both  the  surrender,  presenttnent,  and  adnittanca 
thereupon,  are  wholly  void  {m) :  the  surrender,  aa  being  never  truly  p»> 


noB.     1  T.  R.  too.    a  awwl.  432.  a  n.  a.  (fkntlie nmndH.  whm  thtnwuu 

Bat  ui  equity  of  radaiD|>lioD  euiKit  b*  ni^  taoea  of  lORh  partf  bribn  trial:  taHi 

lawlcnd.     3  Bmund.  4SS.  d,  n.  'o.    And  dari-  nmtidinir  nftcr  ihe  nmndBr  U  mai 

MM  of  noniincenl  reawindcn  on  •  oopybold  nwnlT  ■  tniMm  fur  ilw  nooiiim,  it  )tnM 

■ot  twiu  in  tha  laiain,  eiown  maJu  a  Mrran-  aean  th>t  tb*  JRcwiaa  would  han  hm  Ab 

d«i  o(  tfinr  inleraat,  aor  wilt  anch,!  iDma-  MmatTaD  if  the  gutwHuani  HhnittaBca  had 

dar  opCTiM  ii«ainat  Iban  Of  thaii  heira.     I]  Mtboca  pnTod.     1  T.  R.  SOa     S  Bun.  STOt. 

Eaat,  isa.    A  fame-coiait,  vbo  aontpden  H  E«t.  3M. 

Mpfkold,  ought  pnTimalr  lo  ba  uambsd  <10)  Of  oobim  it  will  be  andrnloBd  thM  • 

Mpaiaialr  from  ur  baabaixl,  by  tha  ataward  auraaJar  bj  a  miiyholder  to  the  nae  af  hia 

bf  iHcial  eualnni ;  and  if  il  be  U  UMh  UM>  holder  nrnndan    oanJitianallj.  and   a*ii» 

U  aha  ihall  bj  will  appoint,  a  paper  purport  Sm  iW  eondiiioa  hefon  adnutuace  of  Ik* 


(a)  The  aumniderM  would 
■tsed  that  he 
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«lUa4;  the  pnawMnMiM,  n  bafaifr  Msa )  sad  the  tdmklMiee,  u  bwii 
fftonded  on  such  untrue  pTe««nimaDt.  \(  «  man  surrenders  out  of  cQuit, 
tod  (lies  befure  prewndnenl,  sod  pi»MOUBflnt  ba  made  a/ter  hia  daath,  40 
CMrding  to  the  cuHloin,  tbM  it  'quAcitinl  (a).  So  too,  if  etttitf  qu«  mm  dint 
Mtbre  praaenuneni,  yst,  upoa  {irssanlment  inula  tiftwr  bis  death,  hU  heir 
Mfioiding  to  th«i  ciuiom  ihtill  bo  admiliod.  The  sams  law  ia,  if  ihoM,  intp 
whose  honds  ibe  •urieiidiir  19  made,  die  bufore  preseiHBMot ;  foi,  upoH  sut 
fieient  proof  in  court,  that  such  a  aurrender  was  made,  tha  lord  shall  h* 
(jaaipulled  to  admit  aooordingly.  And  if  th<  siewvd,  iha  tepanta,  or  odiers 
iato  wboae  hoiida  such  sunendei  ii  inada,  wfiiae  or  neglect  to  bring  V.  in  to 
h*  pressnteil,  upon  4  petition  prefened  to  the  Jofd  in  hi«  court  baron,  the 
painy  grieved  shall  6nd  remedy.  But  if  the  lord  will  oot  do  him  right  and 
juatice,  ha  may  bub  both  the  lord,  and  them  that  tooli  the  aMrraadsc,  in 
ciiaBcery,  and  alial)  there  find  relief  (o). 

*3.  Admittance  (U)  is  the  last  Stage,  or  parraotion,  of  eeft^fafiltl    [*370] 
M*uranciia.      And  ihia  ia  of  three  aorU  :   Qrat,  an  Bijmtttance  upon 
fi  viriiiiitary  grant,  from  tht;  lord;  secondly,  an  qdmi.ttance  yppn  surrendei 
^the  furniN  tenant  i'sodi  thirdly,  KQ  adniitiancff  djiqk  H  ^^aCBSt  from  the 
VUi^tor. 

^n  adinilunces,  even  upon  a  e«iuiUmy  grant  tmta  the  lord,  when  copy 
hold  lands  have  eacheateg  or  reverisE  to  himi  the  lord  is  considered  as  an 
iastrbtnent'!  FoT'thitugh  it  Is  in  his  power  to  Iteep  the  lands  in  hia  own 
Iwnda;  or  to  disj;K)se  oOhsm  at  his  pleasure,  by  granting  an  absolute  feO' 
■irople,  a  freehold,  or  a  chstMl  ioietaat  therein  1  and  ijiute  to  change  their 
Wklura  from  copyhold  to  aocage  tenure,  so  that  he  may  well  be  reputed 
Ibeir  absolute  owner  and  lord ;  y^l  if  he  wiU  still  continue  to  dispose  of 
Ibem  Bi  copyhold,  he  is  bound  to  observe  the  ancient  cuaiom  precisely  in 
•vet^foiiit.'and  can  neither  in  tenure  nor  estate  introduce  any  kind  of  al> 
tiration  j  fur  that  were  to  create  a  new  ct^yhotd ;  wherefore  in  this  re^ 
tpect  [he  law  accounts  htm  cosioin's  instrumant.  For  if  a  copyhold  for 
life  falls  into  the  loril's  hands,  by  the  («nan>'s  death,  though  the  lord  may 
destroy  the  tenure  and  enfranchise  tha  land,  yet  if  hs  grants  it  out  again 
l>y  copy,  he  can  neither  add  to  not  diminish  the  ancient  rent,  nor  make  any 
loe  minutest  variation  in  other  respects  ip) :  nor  is  tha  tenant's  estate,  »9 
granted,  subject  to  any  chargea  or  incumbrances  by  the  lord  {q). 

In  admitlaacea  upon  firrentferof  another,  the  lord  is  to  no  intent  reputed 
as  owner,  but  wholly  as  an  instrument;  and  the  tenant  admitted  ahall 
Aewise  be  subject  to  no  charges  orincurabranoes  of  the  lord  ;  for  his  claim 
Ifi  the  estate  is  solely  under  him  that  maje  the  surrender  fr). 

And,  as  in  admitlances  upon  surrenders,  so  in  admittances  vfom 
^Mcenfj.by^the  death  of  the  ancestor,,  the  brd  'is  used  m  a  mere    [*iTIH 
iostniineut ;  and,  as  no  manner  of  interest  passes  taio  Blm  by  the 


(11}  Tha  ■ditiiiiancii  of  Ihs  t«nicuUr  tg-  out  it.    3  B.  &  A.  153. 

■■nl  u  lh«  wImilUince  or  ih<  reminder-niin.  tha  sumiMlans  diei   IM 

Nt  the  laller  nnf  be  BdmiUsd  bj  hirawir     1  hair  U  tntillad  la  il.  in 

asund    r4T.  a.  n.  (3)  (J).      Il  retain  when  tench.    3  S.unrt.  «S2.  d 

msda  10  the  time  of  aiinrnder.      I  T.  R.  DOO.  mitianre  ie.  that  ■  eupyho 

8  Saund.  1Z3.  e.  n.3.    A  ■iirrenderee  cannot  p«d  inu  action  by  the  Ion 

fclftil  for  felonj  tefoie    admittance,  for   till  ahe-inElh.tthe  lejsl  e.l. 

a»a  the  ealaie  ia  in  the  snrnndentr.  a  Saund.  al  the  lime  ofiidoitltanre 

«S.CD.3.    The  lofd'a  giantee  tiH  titl*  irith-  Donrl.  Ac  R.  243. 

Vol.  f.  93 
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BHrrer.  Jer  oi  Jie  d'>ath  of  hia  tenuit,  wt  no  interest  pane*  out  of  him  bf  As 
act  of  admttUnce.  And  iherefore  noither  id  the  one  case  nor  tbe  other,  is 
any  respect  had  to  the  quantity  or  quality  of  the  lord's  estate  in  the  nw 
nor.  For  whether  ha  be  tenant  in  fee  or  for  yean,  whether  be  be  in  po»- 
Besaion  by  right  or  by  wrong,  it  ia  not  material ;  since  the  admiUBncea 
made  by  bim  shall  not  be  impeached  on  account  of  hia  title,  because  they 
are  judicial,  or  rather  ministerial  acts,  which  every  lord  in  poesexaioD  la 
bound  to  perform  (i). 

Admittances,  however,  upon  aurrender,  differ  from  admittances  upra 
jeecent  in  this,  that  by  surrender  nothing  is  veHied  in  eestny  que  use  heWt* 
•dtnittanca,  no  more  than  in  volunury  adinittances  ;  but  iiepn_  descent 
the  heir  is  tenant  by  copy  immediately  upon  tbe  death  of  bis  aucestoT: 
not  indeed  to  all  intents  and  purposea,  for  he  cannot  be  sworn  on  the  ho^ 
mage  nor  maintain  an  action  in  the  lord's  coart  as  tenant ;  but  1a  tnost  in- 
tents the  law  tsketb  notice  nf  bim  as  of  a  perfect  tenant  of  the  land  in- 
stantly upon  the  death  of  hia  ancestor,  especially  where  he  is  coocemed 
with  any  stranger.  He  may  enter  into  the  land  before  admitL-Lnce  ;  may 
take  the  proSta  ;  may  punish  any  trespass  dune  upon  tbe  ground  (t)  ;  nay, 
upon  satisfying  the  lord  for  his  tine  due  upon  the  descent,  may  surrender 
into  the  hands  of  the  lord  to  whatever  une  he  pleases  (12).  For  which 
reasons  we  may  conclude,  that  tbe  admittance  of  an  heir  is  principally  for 
the  benefit  of  the  lord,  to  entitle  hira  t9  bis  fine,  and  not  ao  much  necessary 
for  the  strengthening  and  completing  the  heir's  title.  Hence  indeed  am 
observation  might  arise,  that  if  the  benefit,  which  the  heir  is  to  receive  by 
the  admittance,  is  not  equal  to  the  charges  of  the  firje,  he  will  never  come 
in  and  be  admiiled  to  his  copybold  in  court ;  and  ao  tbe  lord  may 
["372]  be  defrauded  of  his  line.  Btft  to  thia  we  may  reply  in  the  words 
of  sir  Edward  Coke  (u),  "  I  assure  myself,  if.it  were  in  the  elec- 
tion of  tbe  heir  to  be  admitted  ornot  lo  be  admitted,  he  would  be  best  con- 
tented without  admittanre  ;  but  the  custom  of  every  manor  is  in  this  point 
compulsory.  For,  either  upon  pain  of  forfeiture  of  their  copyhold,  or  of 
incurring  some  great  penalty,  the  heirs  of  copyholders  are  enforced,  in  ev^ 
ly  manor,  to  come  into  court  and  ba  admitted  according  to  the  ciuooib, 
within  a  short  time  after  notice  given  of  their  aiKestoi's  decease  (13)." 

(()4II^IT.    IRap.lM.  MCemnn. 

(13)  It  bu  bMahcId  thu  ifag  bch-  twiinc  nadaior  aHjr  brinf  u  actioa  for  nliittl  I*  s^ 

atoranplM*  *  litl*  withokil  ulmiiUiDaa  u  wiib  mit.    3  BulU.  £17. 

it.  >f  UBM  all  Ibe  worid  bat  lh«  lord,  the  douiI  (13)  But  i  penos  clRiming  to  bs  admitul 

of  liiai'a  b«iKih  will  nut  grut  a  aaodmiu  U  wbhTi  wadnoi  "BderhinuirforwlinmuKM 

mBpal  tlw  l«d  to  admil  him.    !  T.  R.  IBT.  at  tba  lord's  Faun,  if  ba  hu  beao  nifuanl  h« 

Vul  in  K  ition  recent  ca»  the  coun  granted  Iha  aleward  out  o*  court.  '2  M.  &  S.  ST.    1 

Crea.  172.    4  Dowl.  d(  R.  402.  B.  C.     if  the    Ul«  a*  forfeiud  pni  <fa/«fa  IchiUu  wiibuat  a 

'   mn  Dompel  him  in  chnncery,  Cra.  Jic.  308.    gnnied  it  in  fee  m 

ar  V  ■uDdamui,  2  T.  R.  484.     And  tlr-  '-'     -' ■ 

iMainnghl  to  the  fine  till  afler  admi 
lb.    1  ^tk.  on  Cop.  Uted,  263.287. 
1.W    Seriv.uaCi^ 405,4.    Ball 
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UHAPTER  XXni. 
OF  ALIENATION  BY  DEVISE  (I). 

XiiilMitjneihod of  convepnjredl property,  w,hy dmite,  or  diapoiiiion 
^itaineJ  in  &  THHira  Ihm  will  snd^  Tesument.  Add,  in  considering  ihis 
•u.^ecl|  T'sliall'noi  at  present  inquire  into  the  natare  of  wills  and  testamenu, 
wLjch  are  more  properly  the  instrnments  lo  convey  personal  eatates  ;  but 
en!/  into  the  original  and  antiqaity  of  devising  Tea]  estiires  by  will,  and  the 
Goc  jtruction  of  the  several  xtatutes  upon  which  that  power  ia  now  founded. 

1'-  seems  sufficiently  clear,  that,  before  the  conquest,  lands  trere  devisa- 
ble bywill  (a).  But,  upon  the  introduction  of  the  militaty  tenures,  the  re- 
atmini  of^ovisine  lands  naturally"  tooE  place,  aa  a  branch  of  the"  feo^ 
^irine  ofnon-aTienation  without  the  conaent  of  the  lord  (5).  And' some 
have  qnesuoned  whether  this  restraint  (which  we  may  trace  even  from 
(he  ancient  Germans)  (c)  was  not  founded  upon  truer  principles  of  policy, 
than  the  power  of  wantonly  'diainheriling  the  heir  by  will,  and  transfer- 
ring the  estftte,  through  the  dotage  or  caprice  of  the  ancestor,  from  those 
of  nis  blood  to  otter  strangera.  For  ihts,  it  is  alleged,  maintained  the 
balance  of  proper^,  and  prevented  one  man  from  growing  too  big 
or  powerful  for  his  neighbours  ;  since  it  rarely  happens,  *ihat  the  [*374] 
tame  man  ia  heir  lo  many  others,  though  by  art  and  management 
he  may  frequently  become  their  devieee.  Thus  the  ancient  law  of  the 
Athenians  directed  that  the  estate  of  the  deceased  should  always  descend 
to  bis  children ;  or,  on  failure  of  lineal  descendants,  should  go  to  ihe  col- 
lateral relations  :  which  had  an  admirable  elfect  in  keeping  up  equality. 
and  preventing  the  accumulation  of  estates.  But  when  Solon  (d)  made  s 
■light  alteration,  by  permitting  them  (though  only  on  failure  of  issue}  to 
dispose  of  their  lands  by  testament,  and  devise  away  estates  from  the  col- 
lateral heir,  this  aoon  produced  an  excess  or  wealth  in  some,  and  of  pnver- 
tj  in  othen :  which,  by  a  natural  progression,  first  produced  popular  la- 
mnlts  and  dissensions  ;  and  these  at  length  ended  in  tyranny,  and  the  utter 
extinction  of  liberty  :  which  was  quickly  followed  by  a  total  subversion  of 
their  state  and  nation.  On  the  other  hand,  it  would  now  seem  hard,  on 
accoaal  of  souh  abuaai,  (which  are  the  natural  consequence  of  freo 
agency,  when  coupled  with  human  inSrmity],  to  debar  the  owner  of  lands 
from  oistributing  them  after  his  death  as  the  exigence  of  his  (iunily  aSairs, 
or  the  justice  due  to  his  creditors,  may  perhaps  require.  And  this  power, 
tf  prudently  managed,  haa  with  us  a  peculiar  propriety  ;  by  preventing  the 
very  evil  which  resulted  from  Solon's  institution,  the  too  great  accumHia 
lion  of  property  ;  which  is  the  natural  consoqnence  of  our  doctrine  of  suu- 
eession  by  ptimogenitura,  lo  which  the  Athenians  were  strangers.  Of  this 
aeeumulatioa  the  ill  effects  were  severely  feh  even  in  the  feodal  times  : 
Ant  it  shonld  always  be  strongly  discouraged  in  a  commercial  couoiry, 

1*1  Wcl^ -.rMnns, ITl  (•)  T««,^iw.  0,^t.tl. 


tim,  A.  4  .  Bw.  Ab.  Willi  ud  TcatonwaU 
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wbate  welfaie  depends  on  the  nnnbOT  of  modeiats  fortnneB  engaged  in  Um 
exteosioii  of  trade. 

Howevei'  this  be,  we  find  that,  by  the  common  Jaw  of  England  sincft 
die  con(]ue3t,  no  estate,  gre^p  ^^9  f9l  U<I1  p'^y^UHj  9'>*''4.  ^^  dispose 
of  bylesUiiicijt  (e);  except  only  in  Kent,  and  in  some  ancient  bufgtts, 
>£d"aTe>v  parii|Cf4^  minora,  wl^oce  )h«|i  ^fJVn  i^ununiljea  by  special  in- 
dulgence subsisted  (/)-  And  though  the  feodal  rettnuDt  oa 
1*375]  fJiwiEUioija  'bf  4eii  vwiwhfil  tery  P^rijt,  yet  ^»  on  wilU  coii- 
tii|ije4  iV  Bpffw  cealiu^s  after  ;  frpni  an  apprehension  of  uifiripi^ 
Wtd  jflippwiioQ  00  |he  ifV^'  "4  «*frfW.  which  nuda  PHph  (levjaea  sifspii- 
fious  (s).  Bejiides,  '^^  ^oy'i^e^  lhei«  w^s  wanting  that  general  notoriety, 
»im1  puBUc  de^jgn^lina  pf  th«  ftu^cps^r,  which  in  ^efcenf  is  appvatit  lo 
diQ  ueiffhi^ur^iOQd,  ^A  whfch  fha  uApIipi^  df  tbp  pcuninQp  1»f  ^V^fiyf- 
required  ^  pyety  tr«nsfei  fa\^  ^(iyf  ^cqu^jlioa  of  piapefty. 

BiU  wli«n  ficclesiA^cjil fngewiity  tM^^'cot^d  the4qctri/)e  ^f  ifs^apf 
4htng  distfii^  [jnt^  l^e  \w^t  <f>pf  be^n  to  be  d^rined  very  frat^npntly  [A)* 
fuidihc  devisM)  of  tlie  use  CQuld  in  chancery  compel  Ltsi^xficution.  Fof  if 
is  obseryed  bv  pilbpft  ((),  fhJ^  ^  ll)P  popish  clefgy  th«p  geoei^ly  s^t  is 
the  court  of  cha^cpry,  (hey  £0iiaideT^4lWn)eit  areipo^  U|>^r^  when  thpy 
cafi  enjoy  their  possessions  no  longer  :  axu)  theieforf  af  th^ii  death  wmi14 
<;])(>Q>fi  M>  dlapoae  of  then  ta  thofi^,  who,  according  tp  the  impeistition  qf 
the  limes,  could  intercede  for  theii  lu^ppiness  in  anotD^r  wofld.  ^t,  when 
the  statute  of  uses  {j)  bad  ^nexed  the  poaaeAsion  to  the  i|se,  ihj^se  use^ 
-iwing  now  the  very  land  itself,  became  no  longer  darie^ble ;  which  vigbt 
have  occa»^tned  »  gtea^  revolution  in  the  J^w  of  devises,  had  not  lliB  itfaV"* 
qf  If  ill^  beef)  mqjjj^  nhniit  five  years  after.  u^.Jt2^^Ht  ^\\\-  *?■  ^-  ?IP*^"ft*t 
by  34.He^n.yin,  c.  5.  wluph  pnacte^j  ihai  alij(ej5^iM  being 
pfcfsTfeXc'ejt  feme-cover^  (J),  LnfanU.fdiolji,  ^licj  pBrsoi)a  of  Don-»)^qa"p>a- 
ro9'ji{4]migEtTiy  wiliand  tfS^inentin  wriiiiig  devjs^to  ^yji^jsHaHB^ 
ejceptyj  todiiea  corporate,  two  thirds  of  their  lajidp,  tenement^,  andhered^- 
tatnenis,h'eli]inchivalry,andthe  whole  of  those  held  in  socage:  which  now, 
through  the  att^ration  of  tenures  hv  tlie  staiuie  at  Ch^cleft  \]\b  Secuid, 
(mounts  to  the  whole  of  thQ|i  IvodAa  prppeny,  except  their  copyhold  iese- 

ffiSS'-^-  .  . 

.   Coiporstippp  wiSK  excepted  in  these  statute8,to  prevent  the  ex- 
[*376]    tensloi>  ofgiAa  i^  iffortiq^.iA  ;  bm.  now,  by  QgiuKpiGnoa  foT  thp 

-i)  (  linLT.   '  '  (U  plawf  iK 

,.  ... ..       ...  (J)  onirfidiM.T. 


(f)  Lltl.  1 1ST.    I  tn 
St  «WT.  i.  1,t.  1. 


copyholderi  ^dcutlomary  tenant*,  «n  n^reeiiicilt  of  h«rhDBb«ncl  before  mini^SVi 

lirluidt  tett.     t  Vn.  Sen.  IBl.    SBro.  P.  C.  IM.    • 

man  i  Eden.  m.    1  Bro.  P.  P.   4SS.  8-  C.  Amb. 

;  rngiii-  565.     2  Roper'i  Hut.  &  Wife,  IW.     Sw  lb* 

«ilM  of  it  ba  olMtrTed,  T  Eut,  999  &  3SS.  »li»ble  nota  to  1   HoreDderi'i  Suppleniflnl  to 

unJut  th« !»«» 9f  Ik*  nrrcnlM  nquir»  Aa  Vm-  Jud.Rbp.31. 

•ai  lo  bo  ligned.     I<|.  ibid.     S  P.  W.  2se.     2  (4)  In  New-Ynik  il)Bn!Vp[)ia  Mmf  nccp- 

.Att.3T,                               '          '                     ^  lionaorperKontmctpAlaorderiaing:  enn 

'.3)  i  fnmii  iw  'M.  rav  lu^  an  eonivy-  Htila  and  inlsnM  in  raal  prspeRr  daaneiiiH- 

M  lo  lru*i<w<,  pay  We  the  po»et  of  ifpoiiit-  bis  tc  boii*,  nur  bf  ^Tind ;  vhj  mit  v"^ 

hgthe  diapmition  of  land*  held  In  tnial  Tor  two  Ihirda.but  the  wholaofit     AdaTiKlDon 

hsT  aner  tec  dcMh.  whioh  apaointBkant  mut  alien  noi  ipecially  •DtbornR^  bj  law  Id  hold 

be  aiecniad  liiie  A>  will  if  %  ftmt-tob.    3  nnl  MUle.  or  to  a  carporatron  nM  etipntalr 

VaB.eia.     1  Bro.  BO.     And  it  baa  baas  daler-  aathDriiad  hyila  charter  or  by  atamte  to  tdw 

niivdto  OteboqaeirflaBla,  tl|M(be  vpoitt-  hf  dwriae,  ia  mi^    SE.8.M.&e.     9aa.aa 

mant  or  f  maniedvotnanH  alfeotual  ItfatOft  ndaiiKS  to  iMpDntiB«,<>CntraQ,  4)1. 
the  bair  at  la^  -  tbomh  it  d«*^f  o»)y  •»*> 
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6t  vu\nm.  m 

titffiUL^S  Ejiz.  c.  4.  it  IB  lield,  thti  A  dense  to  i  cor^i^^crtt  Tot- 1. 
raaritable  ase  is  valid,  aa  operating  in  tie  nalnre  of  an  appmnimeti,  HrthW 
(^n  ol_ft  temutl.  And  indeed  ihe  piety  of  the  judges  hath  formerly  carried 
tMm  Fre^  lengt'bfl  in  snpporting'  aucb  cfaaritabls  uses  (1) ;  it  being  h»(a 
itiu  ue  eiaiute  bf  £lizabetb,  wblcb  favours  ftppoititn^nts  lo  i-haTitleV, 
MfnrMdes  uid  repank  bU  former  statutea  [i],  and  auppliei  all  defects  tit 
sAsinrancds  (itt) :  ttnd  iherefbrs  nni  only  s  devise  ta  a  corporaticni^  bnt  a  d*- 
liM  by  a  copyhold  tenant  withoiit  aurrending  to  tb6  tue  of  tiii  Wil  (tt]|. 
asd  a  d«vise  (nsy  even  a  aetilemeBt]  by  ten«it  in  tail  wilhoat  either  fine 
it  recovery,  if  made  lo  a  charitdble  ua*,  ate  goftd  by  urty  of  tppoiit*- 

Wlm  regard  to  devises  in  gienem),  experience  soim  slicfwed  ho*  diflictdt 
'and  hazarcG^us  a  thing  it  is,  even  iii  matters  Af  public  utility,  to  depart  frAnr 
Ae  rates  of  the  eommOn  la*V ;  whiek  are  so  nkely  constructed  and  so  arti- 
Acialty  connected  together,  ihax  (he  lent  breach  in  any  bile  of  ttKin  dtsOr< 
4en  far  a  Ihih  the  texture  of  the  whole.  Innumerable  fcaudn  and  perjurieri 
were  quickly  Inwodnced  by  ibis  p^liaiAentary  method  of  inheritance  ;  for 
•o  loose  was  the  construction  made  upon  this  act  by  the  coilrfs  of  l3tt,  Ait 
hate  nolfis  iti  the  hand-writing  of  another  person  were  allowed  to  be  good 
#iIlB  wiEhiil  the  statute  (/f).  To  retnedy  which,  the  stdtute  of  fraud«  md 
periuriea,  39  Car.  11.  c.  3.  directs,  that  all  devises  ot']an3B'£Dd~lcnem'lnlit 
<S«i  not  oSry  he  nr#«ffTig,"Wlt'W^ed  by  t%e  testator^  or  softie  other  per- 
aon  m  his  presence,  anTHy  nii'eicpless'Jlife'ction  :  and  tie  sudsctiberl,  in  iai 
nresencqjby  ihrcQ.or  four  credible  wituesaes.  And  a  solemnity  nearly  si- 
Siliar  is  requisite  for  revoking  a  devise  by  tttitlng;  ihou^ltte  same  may 
(»"ali6  lOTftked  by  burning,  cancelling,  tearing,  or  obliterating  thereof  by 
the  derisBf.  ot  in  his  presence  and  with  his  consent  (6) ;  aa  likewise  Ato' 
p&aiy,  by  sucE~a  greatVnd  efittM  alUrati^d  i(i  the  crrCuntslaUCes  nid 
fftuanon  of  the  devisor,  aa  arises  from  marriage  and  the  birth  of  a  child  [g] 

p) 

(i)  Ch.  free.  fTt                        ,  (>t  Otsi',  T1    tro.  Mil.  I». 

SGtlb.  Rep.  It.    ir.Wmlt.Mt.  (•)  Clirlibiplwr  >.  Chriiiwiihar,  Sctaaek  >  JoL 

I  Duta^  ehiiH.  luM,  M.  ITT) .    SjinMa  «.  Mom,  ■)  ttie  Cock^t,  IT  Hn. 

(MMiH^.SW.  m,  tj  -WiSaot,  it  anj  ant  PuUr.    IwpH- 

(•I  **«■.«!.  .OLPnc-M.  HI. 

SSea  p.  in,  Zl^,  tni  noU  5  A. :  tU  il-    ftiiaMiM  to  Mvlre  it  ii|rp«*r  by  th*  tsrOM  of 
aiu  CBuied  In  9  Ota.  fl.  c.  Hi.                     MntMiali.  bt  urildM  tuoh  Itnrt  «fUI  bs  thtr- 
^S)  WilhnsuMlio  re'aciiIii>n«rngAi'eMl,    iMrdJ  MpoUtthtd    8  R  9:  W  f  H^ 
I  Saiind.  zfr  to  3T9,  d     Whir*  ■  teilator        H)  HcrHngv  ud  lbs  biiU  of  »  jwMhDOMMI 
'"    lAiTii'RMuMMar^TMittkHi.    ST.  R.M,    Bol 
wharA  ib«  wiS 
^.,  „  ....  ttriuclf  nlfr 
._.    _ „  .   tm.Aa.io.   sVri. 

n  (htt  no  mxlirid    I,  dSS.    Iir«aUfl'4>tl(iiS  ■  Mvlmlorkid  dtvra- 

ii  Iwd  Men  jii^P*''!    eolMtiitH],  ni^  to  Aer  children,  hi  iltcrmidi 

her  Ihe  leatmor  hid     married  Mr  ind  hud  ehitctMn  hy  her,  it  mt 

oincellini  tlie  wilF.    held  theti  Hremrtatiinees  did  not  inKwat  la  a 

in.     Lord  Ellenhorougti  in 

'■  Th*  doertine  of  implied 

...tew  his  will  into  tiiefl™  oa'tWlM  fodridMinn  of  rtoon.  ■■  it  i*  pM 

Mt  of  ichicti  il  vti  inntchfd  Iqr  a  by-ifinder  by  toid  Kenton,  in  DM  t,  Ijncubiro,  B  T, 

fcnd  pnwerTed   nithoUt  fRn  n«!arot'i   know-  B.  SB.  nUmeljr,  «•  being '■  welt  contKtiMi  ■■• 

'^'  B,ll>e  viill  vu  held  (o  be  cknceried.    1  neted  U  (he  will  wheirniide.  that  il  «bo«U 

.„  (L  104:1.  not  Idea  effect,  S  lh«M  i/tiadi  be  a  KM) 

By  the  ReiiKd  SuluiM  of  Waw-Vorl.  (U  dhanie  in  tlia  artttilion  of  Ihie  leMMOr'*  hint 

_. —        ___. _■!!__  __  . — . — : > '-,' tain  OB  lh«  pound  of  ioy  pteeunurf  du 

tion  of  iulention  ;  which  alluMiaD  of  is 


or  whether  he  »u  iioaped  ir  medio  ;  and  ttiC  rerOcMioD  of  Ih«  will.  1 
jun  baring  found  the  Uifet,  ihe  court  refi*ed  hii  judgmenl  mqV.  "  Th 
lo  ditlurb  ihf  rcrdiet.    3  B.  fit  A.  OO.     Bui    or  ptiaumptite  cerocalia 


%: 
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*m-  FHS  RIGHTS 

Ir  to*  flMwtntclloii  or  this  ls«  sutute  (9),  it  lt&»  been  adjudged  tbaX 
ibe  t6sUlor*s   name,  written   with  bis  own   hand,  at  the   beginning  ol 

tnlion   ihould  atria   in  legal  raugning  not  *helaof hbnute;  ■Ddirtha>mi>«rth««i)a 

nry  mnteriil.  anhu  it  be  cooaiderad  u  hiS-  nirviTw  tha  iBttiir,  B*l«u  *ush  iiMw  hm 

oinit  lo  found  a  pmiumpiiim  in  Ctev,  itMt  m  been  pnindril  for  bf  tmnc  ullieoienl.  or  bj  iki 

apoQ  whiieTcr  f  roundi  thia  ruts  of  rcToolion  tinlioA  mt  lo  nuke  wsTiiiaii  br  ii.     Nooikat 

aaf  he  inpiiaHfl  to  aunil.  ii  n  oa  all  band)  aTJclence  to  rabut  the  preauniiiliaD  nf  reroca 

alluved  la  Hpflj  aalj  ia  cuu  where  the  wife  tioncanbe  reReiinl.     Id.  643.     lliaripedieat 

anil  children,  Ih«  new  ohjeclii  of  dniy,  are  alirayi  to  eiecuie  the  will  aneoidiDg  Mt  Ika 

•holly  unproiidod  for.  andKhere  then  ii  aa  Mm  well  h  iha  oav  bw,  ai  tbeia  bmt  la 

jlire  dlapoaiiionoT  Itie  whole  eilate  to  their  landa  alfcclsd    h;  the  will  in  othar  itatM 

•iRluiion  and  prejudice.    This.  houeTer.can.  where  the  otd  law  prenila. 
nM  b«  aaid  to  be  the  caae,  where  the  aama         (9)  A)  lo  what  ehall  be  denned  a  aiiflhiii 

peiaana,  who,  altflr  1h*  mikiBf  of  the  will,  eanpliaHa  with  ihU  kci,  aca  1  Fmabluqtw 

Mtuid  in  the  legal  ralauon  of  wife  and  child-  on  Equitr.  193,     Phil,  on  E*id.  chap.  S.  aeet. . 

rcD,  were   brfdte    apecilicBll]!    CDnletnpliIed  8.     It  it  oisemhl*.  that  the  elalnle  renuirea 

*ad  proiided  for  bj  the  teauior.  though  under  thai  ihe  will  4i«ll  be  ■■  v^tiv  hut  H  (honU 

a  different  character  and  denDminitioa."     2  Icrm  A  woald  auflics  if  ip  print,  and  •incd  br 

E*ai,&30.     SceS  Ve>.Jiin.  eSA     Where  two  the  teatHtor.     Semble,  9  M.  &  8.  S8G. 
wills  are  found  in  the  pnaaeeaion  dT  the  tesla-         It  next  reqnirea,  that  Iba  will  ahali  h*a%iud 

lor.  In  innalidite  ibe  li»t  the  aceond  ihonkl  by  the  teiutor.  or  ioiim  other  peraon  in  his 

•  IpTeB«ly  reroke,  or  Iw  clearly  incompatible  preaence  and  hy  hii  eipmaa  direction.     The 

with  the  Krat  deviae,  fjr  no  aubaequent  deriae  firat  caae  in  which  thit  ijoettioo  in*  nitai 

will  revnhe  a  prior  one,  unleaa  it  >ppl<r  to  the  was  Lemayna  T.  Slaale;,  >  Leu.  1.     1  Eq. 

MOW eulijeci  mailer,     t  P.  Wma.  34S.    7  Bid.  Ca.  Ab.  403. in  which  .aae  itwaa  deiemuwiL 

P.  C.  344.     Cowper,  ST.     A  devise  of  rcsl  that  if  the  testator  wnle  the  iricl,  of  the  wiH 

properly  ia  not  rcToked  hy  the  bsnhnipley  of  « ilh  his  own  hand,  Ihoagh  he  do«  not  lab- 

■be  dcrisor.     The  mastm-  of  the  mlla  aaid,  aoribe  hla  nave,  hut  aeala  ami  putiUahea  jl, 

"fhwi  Ihe  moment  the  debla  are  paid,  the  as-  end  three  wiinessea  suhanribe  their  name*  ia 

tigneea  are  mere  imateea  for  the  hankrMpt,  hii  prpsence,  it  ia  n  ^nod  will ;  for  hia  nam* 

liid  can  he  CBlIad  lo  convn  to  him."     In  Ihia  beii^  wrilleii  in  the  will  it  ii  a  aiilGeieBl  ai|»- 

ewe  ell  the  delMa  were  paid,  and  the  bankrupt  inf,  and  the  alilolr  don  not  dinct  whether  it 

bad  been  dead  some  lime.     MVes.5S0.     See  shall  Iv  ai  the  top.  bottom,  die.     Bql  from  tba 

also  aa  to  implied  orconsmicilTe  revoraliona,  ceao  of  Right  leese*  uf  C>t*f  i.  Price,  DougL 

3Mod.218.     Salk.SCKi.     SHod.aoa.    SEasl,  241, il  may  hainlerred  thai  IheatvedcoiaiiM 

188.     Canh.  81.    4  Bun.  SilS.     7  Tea.  Jan.  will  apply  only  toCbose  eaeea,  where  Ihe  lesU- 

348.  Cowp.S12.   4E9it.4la,  SN.R.491.end  tor  appears  to  hate  ootisideiti)  aueh  enlBejew 

poet,  "  Title  by  Teslament,"  480.  el  se(|.*(B).  ilrniBg  .^  aupport  hia  will,  and  not  to  Ihos* 

(8)  In  New-York  a  willofeiTher  realorpir-  where  the  teatator  eppeeta  to  hare  iDtcadedla 

asiui  pTOperty  must  be  sulraciibed  by  the  testa-  sign  Ihe  inalrumenl  in  form ;  and  Hr.  Chria. 

Mratlhro^ortliewill:  endsuchaubsoription  liin,  in  his  edition  of  Blackatone,  2  Vol.  377. 

inttBt  be  made  or  acknowledged  in  the  preaence  n.  A.  properly  oliacrTes,  that  writing  the  name 

aftwoaitestingwitneaaea.UiwbDaitheleBlaiDr  at  Ihe  beginning  would  ne'er  be  cooaideicd 

mnal  at  ih*  same  lime  declare  Ihe  same  to  ha  a  aiping  ncconjing  lo  Ihe  autote,  unleat  lb* 

'     his  will,  and  each  of  Hhom  must  aijjn  hia  name  whole  will  waa  writtea  by  the  teMalor  hiai- 

as  a  witneea  at  the  rmi  of  Ihe  will  ai  the  re-  aeif ;  tor  wbatenr  ia  written  hy  a  etraMer  >f- 

qiieaiof  Ihe  tealuor.    .Theaa  soleDinities  are  ler  the  nemeof  the  teslsloraffnnisnoeTidnaea 

eaaentinl  to  the  veliditj'  of  the  will ;  but  the  of  the  leataioi's  anent  to  it,  if  the  snbaoip- 

poaila  to  theii  oiRtea ;  and  any  one  who  ai^a  joined ;  and  see  Powell  on  E>eTiies.  63.     ^ 

the  teaUUir's  name  by  hi*  diraotion.  must  sign  the  caae  a!  Riiht  t.  Price,  the  will  waa  prw- 

hiaown  name  also  aa  a  witness:  IhpantiHioD  pared  in  five  aheeia,  and  a  seal  aiSied  istlw 

■B  lo  do  will  cauae  each  wimesa  to  forfeit  SO  lasl,  and  Ihe  fonn  of  aileatslion  wriuen  npm 

(Ulst*.  bdi  will  not  affect  the  wilL     !  R.  3.  it,  sod  the  will  waa  read  orer  lo  Ihe  teatalw. 

^.440,  41.     A  will  duly  aiecuted  cannot  be  who  set  his  mark  to  the  two  iitat  aheeta,  aial 

rvroked,  eacept  hy  anfitberinairanient  execul-  attetepled  lo  aet  it  to  Ihe  third,  but  being  OA- 

•d   with  the  same   lonnalitiee,  or  by  being  sble,  from  the  weakneaa  of  hia  hand,  he  aaid 

burnt,  torn,  cancelled,  obliterated,  or  destroy-  he  could  not  do  it,  but  that  it  wa^  hi*  will ; 

ed  by  Ihe  t«*latDr  himself,  with  the  intent  of  and  on  Ihe  following  day.  being  aAed  if  ha 

•nioking  it,  oi  by  another  person  in  hj*  pre-  would  sign  bis  will,  he  said  he  wtnild,  aad  lA 

aenoe,  hy  hi*  direction  and  conaant:  and  when  templed  to  tign  the  Iwo  remaining  aheeta  bol 

■0  done  by  another,  the  direeiian  and  coneent  was  not  able.     Lord  HanaSeld  ofaaenred,  thu 

of  the  testator,  and  the  in^nry  or  deatruction,  "  ihe  tesialor,  when  he  signed  the  two  Sat 

onat  be  pmred  by  two  witneaaes.     Id.  ^  42-  sheets,  had  an  intention  of  atgnin|  ihB  other*, 

Harriase  ly  s  woman  reiokes  [not  nuTnuli)  but  was  nol  able  :  he  iharsfote  did  net  meea 

■rr  will :  Id.  A  44 ;  marringe  by  a  man  and  Ihe  aignstur*  of  the  two  first  e*  the  aignatvra 

the  bitih  of  a  child,  i^rokea  hia  will  made  be-  of  the  whole  will ;  there  nerer  waa  a  sigH- 

^     «naaRia|e,if  anch  willhMidiipowdof  the  tura  of  Ibe  whale,  sea  also  4  Ve*.  Jnn.  107    a 
^                            •  See  tiM )  HoTMidea  m  ftaad*,  2M,  &a. 
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*faa  will,  u,  '*  I,  Jobs  MiUi,  do  mike  tliU  my  laai  will  and  K*-   (*377 
tunent  i"  is  a  BofficMnt  nguing,  without  say  nuns  at  (he  bot- 
Vn.UO.    And  if  it 

bj  feLckneu  ot  Atn^h  (mat  aiding,  thi«  dvcla-  iha  auru^c  not  nquinni  ihe  tcslJitor  to  ajpi 

nlion  at  tlw  l«iiiiiiii(  ia  net  auAcieiU.    1  hn  will  in  1^  praience  of  iha  wiintuu,  il 

I'm.  lar.  n.     9  V«.  £40.     But  wban  ■  will,  W  bets  beU  ■uSviant,  if  the  miator  an- 

written  an  three  ndt»  af*  ^ml  ef  pmpec  and  knowledge  lo  iha  viilneiirs  that  Ihe  name  (■ 

duirMUMaiLcatidudBd  bjatatinc-'tliat  Ih*  hia.     3  P.  Wma.  293.    S  Vaa.  2H.     Sea  alM 

muior  had  alfBMl  hij  BMM  t>  lEa  two  &n(  aF.Wni(.Gla     Comja'a  Rep.  19T.     1  V«. 

•ilMtbcraofiUMlbiabandaadieallothelut,''  Jun.  11.     Thf  nsit  queilion  reapeciing  tba 

Uttnt  UroiiIt,  aniniai  la  aigo  tha  iwu  fint  aignioe  in  tht  prcaanoa  of  ths  lotatni     aid 

•Mm.  i(  «■*  btU  that  Uia  will  waa  well  aia-  upon  this  point,  *bxh  Gnl  canie  into  nmai- 

ontal.  al  hia  linl  iotrntion  waa  abandoned  by  deiHtion  in  1  P.  Win*.  740,  lord  MscclrafleU 

(be  final  aif[nainre  n~la  by  him  ailbetimeoT  held,  that  "the  ban  aubscdtrinf  of  a  will,  t>r 

neeuiinr  tbe  wIlL     S  Moon,  4St.     S  Bra.  it  Iha  witnaaaaa  in  the  awne  room,  did  not  a*- 

Kog.  050.  3.  C.     So  where  the  taatator  had  ceaaarily  implj  it  to  be  in  the  tesuior'a  pre- 

•xecuied  auch  a  nil),  but  aome  yenra  after-  lance;  Tor  it  might  be  I'n  ■  corner  of  the  room, 

ward*  imde  ruioui  inleriinntiam  and  oblite-  in  ■  olandenina  fnadulenl  way,  and  thea  k 

•d.  republished,  nor  reattasted.  but  a  fair  sopy  the  leatatot'a  preienoe,  merely  because  in  (he 
waa  aHerwatda  made,  in  which  ha  added  on*  lamc  room  ;  but  thsl  hers,  it  being  awom  hf 
inlertiaeation  not  alltellng  hia  freabnld  ulaM,  tha  wilneaa.  that  be  aubaihbcd  Ibe  will  at  tw 
Uitltaa  aopjr  waa  narar  aigoad,  itteated.  or  pu-  ni[[unl  orth*teai*(iii  uid  in  tbe  aame  inom  ; 
bliihed,  and  the  will  and  copy  wen  Ibund  lock-  thii  coutd  nnt  lie  fnuduleni,  and  wag  there- 
ad  ui>  in  a  drawer  logather.  it  waa  held  that  fore  well  aniiugh."  So  il  Iha  can  In  1  Salk. 
^ lation  of  the  wdl  aa  il  ori-  GSa  the  leaiatur  having  daiired  Iba  wimeaaa* 


tst: 


I  aRbci.     Id.  iliid.     The  biokea.  thnugh  which  the  waintor  might  hate 

if  intended  >B  a  aignatura,iaauf!icienl.     Free-  it  wai  enough  that  the  teslalor  nighl  tte  Iha 

Man  Rep.  538.*  witneaaei  gigning.  and  that  it  was  npt  neeaa- 

Tha  aaxidoabtthMoooancd  upon  thia  winl  aaiy  that  ha  ahould  vIhoUv  >ee  them.     Sa* 

wu.  whether  the  teilalorMiiJ'v  ^u  "ill  "'u  nlao  3  Salk.  aOS.      And  lord  Thurlnw,  in  1 

notaai)(ning*ilhinlheal»tnle.andin2Stra.  Bro.  C.  U.  OB,  felylng  upon  tha  authority  in* 

7M,  lord  Raymond  ia  reponed  tu  have  htid  Salk.  68S.  inolined  lo  think  \  will  well  atteat- 

ibe  iudg.eB  appear  lo  hare  !«•««,  in  3  Lei.  1,  through  the  windnw  of  her  cairiage,  and  al 

at  the  gmusd  that  tigiann  ia  no  mnie  than  ■  the  Ulomey'i  office.      Bui  iba  abora  casra 

fMrk,  and  aaaliRgia  aaullicieal  mUfc  that  thii  turned  upoa  Iha  eirciimitanee  of  tbe  lealalor 

ia  hia  will  j  bul  in  1  Wila.  313.  auch  opinion  beiof  in  a  ajtuation  which  allowed  of  hia  aee- 

waa  aiid  to  lie  very  strange  doolrine  1  for  tlial  if  ing  the  witneates  aign ;  if,  therefore,  ba  be  in 

It  wai*  an,  il  would  be  easy  lor  one  parauo  U  a  poailion  in  which  be  eannol  aee  the  aigain^ 

fiWKe  anyman'awni  b;  only  forgiof  the  nanea  it  aeema  auch  attestation  would  not  la  a  com- 

ofanytwoobaeure  paraoaailend.lor  he  would  ptianee  with  the  ttalut*.     Caith.  79.     Hall's 

haTa  no  ncoaainn  to  forge  ibeteauuor'i  hand.  R«p.  2ZZ.    lP.Wm9.33e.   2Show.23a.    And 

Aad  Ibay  said," if  tha  same lhii«ahould coma  in  ibc  cue  in  Conijn'a  R.  531,  it  was  deler- 

ia  queslioa  again,  ihey  ahould  nol  hold  that  minnd  that  the  queaiion,  whether  preaanl  or 

•ai^tig  a  will  wta  a  sullicient  aigning  wiihia  nol,  waa  a  fact  fur  the  cooaideralnm  of  lb* 

Jite  atatuta."     But  in  I  Atk.  176.  lord  Hard-  Tury.  upon  all  the  circumicanrss  of  Ih*  caae. 

wicke  aeems  to  baie  though),  that  aaaling  See  also,  Stra.  1100.     And  Ifthejury  findthM 

presence  af  two.  would  hare  been  auScient  to  i»ied,  1  M.  &S,3M:  and  if  the  testator  wart 

aa»ke  it  a  g<»d  will     li  wna  held  in  a  esae  at  the  time  of  atteataiion  inaeniible^  Ibuogh 

where  Iha  testator  was  blind,  Ihai  il  ia  not  ne-  tbe  witnesiea  aigned  in  hia  preieBce,  il  ia  not 

«*aaarT  (o  read  over  ihe  will  prevuwa  to  the  ■  good  attestation.     Doagl.  S4L 
MHCution,  in  ihe  presence  of  the  uleatini         11  aeema  alao  <o  have  been  a  qiieation,  wbe 

witnaiHa.     !  New  R  415.     The  aiding  oT  ther  ihe  wilneaae*  should  not  attest  Ihe  wiH* 

AeleatatorneednoIIie  in  ihs  presence  oAhe  in  the  pregenneoreachalherf     But  it  *M  da 

■inature  in'  euh  of  ibvm.     3  P.  w'aSS.     2  IbXh  the  wiine^  m'list  all  aee  ihe  teMaUr 

Yai.  454.     1  Vca.  J,  11.    S  Ves.  504.     1  Vea.  aiin.  or  acknowledge   the  signing,  yet  iW 

A  B.  3£B.  Ihey  may  do  il  al  dilFerriit  linKB.     Aaoo.   S 

"  'a  will,  many  qnaa-  Ch.  Ca.  ID9.      Freem.  484.      Cook  r  Pttam, 


',  Watta,  1     Cowen,  lOS.  aa  M  wiUs  a^aariBg  to  b*  Im 
ifi—d,  4    faafaally  «»«Bawd 
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401  Tiffi  ftJOftl* 

rfiiri  {g\ ;  ADag!i  the  othtt  b  )b«  MfH  Wty  (19).  It  liu  kUo  been  <lelW- 
mil  ed,  ihit  though  the  wjtneases  Itiun  fall  »e«  the  tMHsior  sign,  ot  at  iMHi 
■cluwwled^  the  signing,  yM  tfa«y  lany  do  it  al  diflereot  timea  (r).  Bnl 
tlMy  tniitt  &11  Bubscribe  iheir  nsoiM  as  witnetsn  ui  Aw  pretence  (II),  laat 
hy  any  poHsibitity  they  ahoilld  inislakie  the  inairumenl  [r).  And,  in  onM 
eaav  determined  by  the  court  of  Itiag'a  beach  {(),  the  judges  were  extreniA- 
ly  BtHct  in  reekid  to  thb  credibility,  or  mihet  the  comfwlency,  of  the  wil^ 
w»M»e» :  for  ibey  would  not  allow  any  legatee,  nor  by  consequence  a  cmdi- 
mr,  where  the  legacies  and  debts  Were  olwrged  on  the  real  estate,  Is  Im  ■ 
competent  witness  lo  the  deviae,  as  being  too  deeply  concerned  in  interMI 
bot  to  wish  the  Mtablishitient  of  die  will ;  for,  if  it  Were  eatablished,  Iw 
Itilned  &  security  for  his  legacy  or  debt  fhMti  the  real  estate,  wbertM 
otherwiee  ho  had  no  claim  but  on  the  personal  assets.  This  delerminv 
ton,  bowerer)  alanned  many  purchasora  and  creditors,  and  threatened  l» 
duke  moat  of  the  titles  In  the  kingdopl.  that  depended  on  devises  by  wiU, 
'Fm,  i(  the  will  was  altetted  by  a  servuit  to  whom  wages  were  due,  b/ 
the  apothecary  or  attorney  whose  very  attendance  made  them  cT«dilant 
or  by  the  miniater  of  the  parish  who  had  any  demanii  for  tithes  or  eccl»< 
•JtMieal  dues  (and  these  are  the  persona  most  likely  to  be  preaent  in  ikt 
testator's  last  illiness),  and  if  In  »uch  case  the  testator  had  charged  his  rMl 
•Mate  with  the  payment  of  his  debts,  the  whole  will,  and  every  disposition 
therein,  so  far  u  related  to  real  property,  were  held  to  be  utterly  vnid. 
This  occasioned  the  statute  25  Geo.  11.  c.  6.  which  restored  both  the  coitt^ 
petency  anil  the  credit  of  such  legaUee,  by  declaring  void  all  legaciea  (111) 
|{iven  to  witnesses,  and  thereby  removing  all  poeaibllity  of  their  inteiMt 
affecting  their  tes'Limony.  The  eanle  slalule  likewise  established  the  cOUr 
ipetency  of  creditors^  by  directing  the  testimony  of  alt  euch  creditors  lo  b* 
admiued,  but  leaving  their  credit  (like  that  of  all  other  witnesses)  tt 
be  considered,  on  a  view  of  all  the  circumstances,  by  the  coHri 
[*378]  'and  jury  before  whom  auch  will  shall  be  contested.  And  vm  * 
much  later  case  (u)  the  testimony  of  three  witnesses  who  wsM 
creditotB,  Was  held  to  be  sufficiently  credible,  though  the  land  was  cba^od 
with  the  payment  of  debts ;  and  the  reasons  given  on  the  former  deienW- 
aation  was  said  to  be  iDsufficient  (13),  (14). 

If)  1  Ui.  1.  in  Stn.  tui. 

(r)  FrHin.4SI>.    ICb.Cu.10S.    Ft.  ch.  Ibt.  {«)  M.  II  Oeo.  n.    «BiUT.t.4IO. 

Pr«,Cti.lB«.  JoM>v.Liilie,eited3A[\.lT7.  (1 1)  In  Naw-YorV  ihv  teUiioi  muM  xifn  n 

Sitnd  f.  Scwgll,  i  San.  R.  1773;   ud  Iba  prenQeeoTlbe  oiiaeMc*,  ind  iWj  miulu^ 

Mknoirledgniani  li;  iha  miatoi  U>  »M  of  tha  it  hi*  nqUHl)  but,  it  would  >»m,  n«d  Bgl 

WitiwHci,  who  did  not  m«  him  niUi  i*  good,  (ifli  ia  hit  procaca.     S«a  noie  8.  nnia.p.  311. 

8«a  Addj  r.  Orii,  8  Vei.S04.  Ellia  r,  tiyiiih,  (19)  Thii  eiUndi  to  drviMa  af  t>nJii.aa< 

1  Vu,  11.     Ai  lo  ttaa  iLUtUtion  bjF  ■  nnrk*-  atcrj  intara^ti  fiTen  to  Iha  wilniMei.     Bat 

■■«,  Ufl  HiiTinMi  V.  Harriue,  B  7m.  IBS.  It  ii  bu  been  bald  Ilut  ■  wirnau  miy  ba  lapdai- 

UwJr  (liniMion  eipraaa  that  they  aiilHiribed  Iba  rroeipt  a(  hia  leiac/.    4  BuiD   Em.  Law, 

tbcir  ninm  iB  Uw  pnMiiM  a(  Iha  tnlalor,  VI.     Piui,  C.  J.  boutTar  wu  of  iba  appoaila 

Ml  whether  they  did  sr  not  n  aubaDrilx  ii  ■  opinion. 

nMlion  for  lha  iurr.    ITuint.SlT.     Wildes  (13)  Id  New-York  iha  law  u  lo  cn^ilois 

1^.  1.  it  the  auM.     (3  R.  S.  p.  ST,  A  B).     If  a  d^ 

VllMrt  Ihere  i)  ■  pmfir to  ehaifa  laoda  for  tIu  or  leiaRf  ii  girenid  onewlio  la  i.iuaaaa- 

fhe  parmeni  oT  dehu.  or  for  a  profiiioD  for  ■  ry  witncH  U  proia  ibe  »ilt,  ibr  dcf  iae  ii  mid. 

wlfc  or  jauBier  children,  a  court  of  euuiii  and  lie  !■  k  comprtenl  wiinRn,     But  if  wilb- 

Wi)l  dmres  a  *ill,  lha<i|h  not  aiaculed  u-  oiil  the  wilt  he  would  have  been  entitled  Is  a 

andinx  lo  (he  luiuia.  %taoA  eieeuiion  oftba  ahareof  the  eilale,  then  be  abnll  reci-iie  aoek 
irt  or  auch  jibite  na  hIII  hoi  exceed  [he  fwl 
erifted.     (B  R.  6.  S5.  *  M>.  SI). 

tower,  ia  remedied  \>j  Iba  t4  Oto.  U)  •■  iM.  (14)  A  peraoa  who  aiina  his  naa*  m  <»•- 

<1«)  Bui  M*  ula  are.  D.  B  and  e.  ■«•  to  kwilUbr  thit  aol  of  Mtfr^ati*  ■   ■» 
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AmUmt  InCOnvehienee  Wa4  fMift«t  to  attend  Ihlft  iteit  method  of  CMrflJn- 
akett  by  deviM  i  in  thai  Otedifon  by  bdtld  and  other  Bpeclahies,  which  «•< 
liMttMl  the  lUir  provided  be  had  assets  by  descent,  were  no*  d^fralldert  61 
lb«if  securitiaa,  not  having  the  sutie  remedy  agslmt  ibe  dttisti  uf  tbfltt 
debtor.  To  obviate  Which,  the  st&tule  3  &  4  W.  ft  M.  c.  14.  halb  pro-  '' 
vUed,  that  all  willa  add  teatartitntt,  limitatiofis,  dispoaitknia,  and  aptmint'  , 
neBis  or  real  estaiM,  by  ten&nta  in  fee-aimple  or  having  pofrer  to  diapoav 
1^  will,  slutli  (as  against  auch  creditors  only),  be  deemed  to  be  f>ftDdn)eM 
uid  void .  and  that  auch  creditors  may  maintain  their  actions  jointly 
agunst  both  the  heir  and  the  devisee  (15),  (16V 

A  wjlLof^landB,  made^by  the  permission  and  undet  the  control  of  th«M 
atotutfls,  is  coTisidereffTiyUie  courts  ofUvvnot  so  much  in  the  nature  of  a 
filament,  as  of  h  i;ottveyance  decturing  the  uaea  |o  which  the  land  shall 
^  aub|pct.;,  with  this  difference,  that  in  other  conveyances  the  actual  suJf 
Knptvm  of  the  witovaaM  is  not  reqinred  by  law  (in),  though  it  is  prudoM 
for  them  so  to  do,  in  Order  to  asaisl  thfSir  metnory  when  living,  and  to  so^ 
ply  their  evidence  when  deadi  but  in  devises  of  lands  auch  subscription  ia 
now  absolutely  necessary  by  statute,  in  order  to  identify  a  conveyaliM 
which  in  its  nature  can  never  be  sat  up  till  ^fter  the  deaUi  of  the  devitof 


iBl  Ih*  halrnrhfin  at  Inr,  dovMa  tl 

«  of  «Bch  dcbion,  ■hall  bs  lislil«  to  sT 

— .-                     -  , —  .-»«  >uiU  in  wjiillr,  BllhoiuilofsB/Oi 

bs  iHila  (wiMr  purpntted  to  U»)  hit  will  |  bj  autipla  ooatrut  or  by  mfttimltj,  aa  ihaf 

Ihoub  *u«h  L»tiD»ny  iiill  Ik  far  indaed  from  trefe  bafoi*  tha  pUsiog  o(  tliia  acl,  )i»h]c  to, 

tB^uiivfl,  (HuimiHi't  eoLt,  9tin.  TO,  Db(t'*  at  Ihe  luitof  eredilrir«  hy  apeeitlty  in  whitf) 

■nt.  cit«d  ibid,),   atid  Laid  Mana6>kl  held,  th«  ha)n  wan  bouad :  proiided  alwaya,  littt 

SUari  t(  findtnf  credit,  daaerred  iha  nillory  )  equiL},  undar  and  bf  Tlrtna  of  Uiii  acl,  all 

ilVtitK,  t.  S^tOn,  1  T.  R.  MO,     Imv  «.  eradliora,  by  ap«cial[y  in  which  ihe  hEJn  «M 

tM/t.  1  W.  Bia.  366.  AC.     1  Diok.  3W,  bMiad,   tWI  ii  n^   lit  ftill  isunr  </ Uk 

OttStilit  T.  Chelan,  4  Burr.  Z2Sb) ;  yet,  Uinl  Jtili  dm  u  tkm  iijin  aiuf  ef  Uu  cndiliiri  ty 

BMon  hfld  that  Ihe  eiirfon™  nf  «uf '  "      '       '  '-        "- -■-  ■■■- 

«u  DO)  lo  ba  BDIirciy  eioldded  1  I 


Wiih  rcMpeol  to  Lb*  abora  enaclmsnia  ia 
[he  3  &  4  W.  A  M,  0,  14.  aee  the  dniaioni, 

Taa.  dc  Baa.  308).     And  Sir  John  Niohvll  tni 

Bic.  Ab.     Heir  and  AnceatoT.r.     ICIiittyaD 

bid  it  6awo  ■>  a  diatiDBi  rale,  thnt  no  <mcl 

PI.  4lh  edit.  42,     A  dt-iaee  aa  awh  la  1iaU« 

mtttd  liy  any  witncaa  open  lo  luc^  jual  am- 

to  ba  auad  al  taw  only  in  HI  aotion  of  date, 

pkiH  Can  be  relied  on,  wbele  he  i«  aot  edt- 

andmtofcoranaRl.     T  Eaat,  128.     A  daTia* 

rotwrued  by  Mher  tridenca.    {Kintaiii  t. 

■0  ni*g  a  portioa  for  younaei  phitdrrn,  aeconl- 
ing  U.  an  airaemenl  before  m-«raK«,  and  » 

£.=*.  10  Vea.  47V           ' 

de'tae  for  paymeal  of  deliia,  are  eice^ioM 

{»)  The  aiaiDle  47  Geo.  III.  aen.  I.  e,  74. 

In  thia  atalulej  aee  leciion  4:  bni  the  m- 

—  when  ony  penon.  being  M  the  i 

tiow  of  Ma  dnuA  tmiiitr,  within  the  tine  in>    I j. „ ,. 

tmandmanningnfthalawarelatinslobanit-  IBro.311,     2  Bm.  614.     7  Veil.  J  3'^.* 

lapia.  ■Iiali  die  aeiaad  of  or  midtd  la  anf  a-  M6}  In  New- York  Hein  and  deviirea  .n 

Ma  ar  inirral  in  landa,  lanementi,  or  heredi-  Itsble  for  tl>«  debu  of  their  aneeiior  to  the  ai- 

tnoenu.  or  other  mi  «Uie,  whirh  ha  ahall  Mnlor  IhaaMaU  nceiTedhy  them:  but  llvSJ 

wrt  Iw  bia  lut  will  han  charged  with  or  de-  ateonlylj*!!!*!!!  caaelhe  perwnules'iiiciain- 

vked,  aubjeci   to  or  for  the  payixmi  af  hit  aufficienl,  and  e*n  be  sited  only  in  eb»nc4ry. 

Mm,  and  which  before  the  pauing  of  this  act  (3  R,  S  433,433  lo  34  :  and  p.  494.  (43:  p. 

■n«M  hiiTe  iiean  lumiu far  i\t  paymnu  af  kiM  456,^80.  61).     The  lesmior  m«v,  howairar. 

Muiat  nn  any  upeciiiltT  in  whieh  the  heira  eiprenly  chine  Inmla  deacendeil  or  demod 

leahall  be  a.Hetilobead.  withdebiA,  nrdireol  the  debta  to  Ik  piiit  oat 

'     -■                  ■  of  thoio  landi  liefon  rHorling  to  the  peiiMw 
eatata.     (Id.  ^  453,  4  tS). 

*  8m  I  Hofwndan'a  Sarptanmi  to  Taa.  J<ul  R.  Sit. 
94 
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Me  THE  RIGHTS 

Api  l^lcm  this  notion,  that  &  devise  iffflcting  Iwidaja  mwlj  &  special  ti 
conveyance,  is  founded,  tliis.  distinction  between  such  deviaea  end  leaiiw 
meoid  of  persona]  chatleljiu  that  tbe  laUer  will  operate  upon  whatever  the 
tssiator  dies  possesaed  of,  the  Tormer  only  upon  sucE  real  esiateB  as'weiis 

his  at  the  lime  of  executing  and  publishinghiawiiriijf  17).  Wher^ 
[*379]    foie  no  *afler-purcbaiied  lands  will  pass  under  sucn  devise  {y),  un> 

less,  Bubseqaent  to  the  purchase  sr  contnuH  (■),  the  devisor  repub- 
lishes his  will  (a)  (19). 

Uiir.vrm.SJ).    llMsiLlW  (>MCk.Cu.N,    SCh-Cw-lM. 

»IIa>>[.u}    ilUodin.  (■laiik.as. 


lo  ihii  |eBcnl  ml*,  rii.  moRgige*.  atHh  *■• 
rxecatioiu  fn  lau*  only,  keanfc^aca  fat 
paymrntsof  dehu,  oti  cnnvBT»nee  =1™!)'  (o( 

roiled  berore  the  lUIUIe,  whwe  limU  wm  [ha  putpoM  of  1  puilitioii  of  in   aisle,     la 

dniHbla  bjr  ciuiom.     Covp.  tHX    I1  hu  b*HO  tha  lira  finl  ■  eoan  al  aquiir  liacnn  iba  la 

daMrnined.  thai  whara  ■  laslalorhu  deTlicd  dciDnlion.  or  Iha  aurplui,  to  limt  partan  wb* 

■n  hil  liinda,  oc  all  Iha  Isndi  which  he  ihall  would  hira  baen  entillad  if  (uch  monmc  ot 

hair  at  iha  time  of  hii  death ;  if  ba  piiKihaaa  eanTaTause  hid  SM  aihtad,  i.  a.  tba  (feruo 

Mpjholdi  «riai  ibe  aiaoutioD  of  the  will,  and  2  Vet.  Jun.  US, 

(umndan  iha m  10  Iha  iiiei  ilidarcd  b;  hit         If  an  aataie  it  nodiSed  In  ■  difrercnl  ■■« 

will,  thaj  will  paii  hj  th<t  will.     Cowp.  130.  net.  ai  whara  a  naw  ioteraat  b  inken,  fnMD 

Ql  if  Iha  taitiioc.  after  mikin;  tiueh  a  deTim,  thai  in  which  it  alood  at  Iha  makiag  oT  ito 

paiehiae  rraehold  landi.  and  then  make  a  co.  will,  it  ia  a   raTocitian.    3  Atk.   741.     Aad 

Oioil  dnlf  eiecuted  iccordinr  In  iha  ilalute,  eqiiiuhla.  bein|  fOTemad  bf  tha  auna  tnlM 

Ibough  DO  notice  ia  tiihfn  of  tbs  incr-putehaa-  aa  lagil  eataic*,  ir  any  naw  dh  be  limited,  at 

ad  Unl* ;  yat  if  the  codicil  ia  aoneied  In,  or  may  alieialion  of  the  ireila  upoa  whid  ihe« 

mmlSnnalha  will,  nr,  aa  il  laania.  haa  a  refer,  wan  acrtlled  lake  pUioa.  adatise  of  Ihr-n  wiU 

mea  10  it.  ihia  aiaounti  10  ■  rrpuhlicatioD  of  ba,reroked.     3  Atk.  ST9.     If  A.  hating  dtn- 

Iha  will,  and  tha  (nrr-purebaaed  Unda  will  ed  tanditnB.,iiftennnli(»Dn7tohimB  le*a 

pun  under  the  geaartl  deriaa,     Cowp.  \56.  aalate,  aa  for  veara,  to  os  •         .. 

Coin.3H3.     4BTO.2.     T  Vet.  Jun.  9«.     But  if  lealh  of  the  devinar,  ihii 


e  landa  oniT 
er-puFchaaan 


.lrorafla.t.t.forTe.1   

'      '-  ■  -     ifea.    UAik.  73. 


T  T.  R.  4ia.    Thia  alw  i*  a  ga-  derliing  in  f«a.  mortgiiEe  hia  lanila  or  eoerey 

at  if  a  nun  taaeiiied  ofanaatate  them  in  fee  to  Inialeaa  to  pay  datita.  ehoagh 

iipoaea  of  it  hy  mil,  ind  afke^  tbin  ia  a  rerncuian  at  lav,  ii  ia  n«  aa  la 

a  conreyanc*  of  Iha  r««iiDp)a,  e<)>iitj,  eicepi  fn  tvitr.     I  Vent.  339.  30. 

eaiata  Sea  alaaS  Vaa.  Jon.  6M.  (18).- 

_..      ,.._J»8ed'or 

in  fee.  bafoTa  aiamaje.  In  order  la  mat.  ___  . .. 

tain  ivUlanania  upon  hia  wife  and  nhildren,  rafireaalyofaH  the  tent  < 

■nUred  into  an  ainement,  in  which  ha  re-  uaing  "'—  ■ .* — 

_.  ^      1)  of  by  hia  paMiL„ _     -  .  . 

iking  of  hi*  will,  be  Ui  ikaUk ;  id.  a.  ti,  t  U,  die.  pr 
ter  oonTayanrca  fer  Iha  perliiF^  a  will  ihillnntbe  reTokedbjany  ' 
inrrian-arliclea,  in  which,  after  natil  or  cuvanaDl  tor  TaLuit' ' 
>a  to  hia   wife  and  children,  ha  oonnry  landa.arlqruydn 
1  _  ;_  .-__ .  .,.1 i.ij  ^  ,1^  paymeot  of 


by   loud  l.ou|hbaraii;b  10  ha  a  letacalion  of    foi 
•ba  will,  and  bii  deeiaion  ' 


.. ...  .  jfteruaidacan-  or  oiber  act  of  ( 

rBBd  hy  the  house  of  lenb  in  the  nae  nl  wholly  diiecting  hi 

liydiaa  *.  Ducheaa  of  Chaudoa,  S  Vea.  Joa.  reyaiioe  aipmaly  reroket  Ibe  < 

17.  riainaa  of  tha  in*trun»Dt  are 

A  aimilar  deeiaion  waa  alan  iiiada  in  the  aiiiFnt  witn  the  deriae  or  hequi 
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W«  have  now  eoaiiderad  i1m  mvat*!  apecie*  of  eommon  assuranou, 
whereby  a  title  to  lands  and  tenoaiBnls  may  be  tranarerred  and  cDnveyeti 
from  one  man  to  anothei.  Bui,  before  we  conclude  tbia  head,  it  may  not 
be  impropeT  to  take  wMice  oLK-fptfCenAjral  rules  and  maxima.  whiclL^U! 
^tP^n  \'*\\  ij"""  by  coaris  ofjusticti,  for  the  constructioa  and  expositioiijgf 
^ftrntj  ^11.     ThBBB  are, 

^  That  the  conalfuction  \m  faoonrahlt,  and  as  neai  tbe  minds  and  Kfr. 
Ijuent  intent^,  of  ibfl-Birtiefl,  as  the  rules  of  law  will  adtnit  (i).  For  ^ 
maxima  of  law  are,  thai  "  vtrba  inUiUioni  debtnt  interom  ,-**  and  "  bettignt 
tmterfMatnar  ehartat  propter  nmpiwUutam  laitonait."  Anj_lhererore  the 
construction  must  also  be  rtasonable,  and  agreeable  to  cominon  under- 
"intlirigT') 

2.  Thai  ijmtiet  ia  verb\*  nnllm  »H  aeibigmtmf  ibi  uulla  tmpotitio  eonlra  vcr6« 
fitnda  tst  (d\ .  but  that,  where  the  itiltntion  in  i:lBar,  loo  minute  &.  WsH 
^.TmL.Iaidon  the  strict  andprecise  signification  of  tooris ;  nam  qui  Maeral 
ia  litera,  httertlineorlic*.  Therefore,  byagrant  of  a  remainder  a  reveraioB 
Vi2  VsH  ^asq^and  a  con ti«r«o (>).  And  another  maxim  of  latr  is,  that 
"  mab^rawaaJii^i  non  ciluif  cAjrtam,'"  ogilher  false  English  nor  bad  l.atiit 
will  destroy  a  deed  |/j.  Which  perhaps  a  classical  cntic  may  think  to 
Be  no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed,  and  not  merely 
apon  (liej(iinted_2arl8  of  it.     "  Nam  ax  arUeetdtaiibut  el  eoiuequenli- 
buijtt  optima  iatarprtiatio  {g)."     And  *lherelbre  that  ere^  pari  of    [*380] 
it  be  (if  possible)  made  to  take  effect :  and  no  word  but  what  may 
operate  in  same  shape  or  other  (A).    "  Nam  vtrba  debent  inttiligi  cum  efeetu, 
mt  ret  magia  valtat  fuMi  pereat  [i)." 

4.  That  the  deed  be  taken  tnoit  strongly  against  him  that  is  the  agent 
<w  contractor,  and  in  favour  of  tlie  other  party.  "  Vtrba  fortiut  aectpiantur 
contra  prnfertfittm."  Aa,  if  tenant  in  fee-simple  grants  to  any  one  an  es- 
tate for  life,  generally,  it  shall  be  conetmed  an  estate  fur  the  life  of  the 
grantee  {j).  For  the  principle  of  self-preservation  will  make  men  suffi- 
ciently caiefui,noi  to  prejudice  their  own  interest  by  the  too  extensive 
ineaning  of  their  words  ;  and  hereby  nil  manner  of  deceit  in  any  grant  is 
avoided  ;  for  men  would  always  alTect  ambiguous  and  intricate  expres- 
•ions,  provided  they  were  afterwards  at  liberty  to  put  their  own  construc- 
tion upon  them.  But  here  a  distinction  must  be  taken  betwnen  an  inden- 
ts. >Ulll  a  deed-poll  :  for  the' words  of  an  indenture,  executed  hy  both  par- 
S^,  sre  to  be  conaidered  as  the  words  of  them  both  ;  for,  though  delivered 
as  the  words  of  one  par^,  yet  they  are  not  his  words  only,  because  the 
«Aer  p^irty  hath  given  his  consent  to  every  one  of  them.     But  in  a  deed- 

fk)  And  so.  (n  1  Bubtr.  101. 

(r)  I  Butatf.  i»   aain-m  ill  I  r.wiuui. 

M  1  SmaiA.  la  (i)  Ptowd.  IM. 

1*1  llob  T7.  (j)Co.Utt.U. 

(/)IOB«p,Ut.    CaLHt-m    ISbow.m. 


U.dcT.  118,7.     ICo.  IOI.&     6T.  R.  ^B.  h*  dHil,  wiihwil  nalfr  oT  tcoord.  diwUia 

[f«irtiiate.ia(i**n  ta  A.  andbii  Iwir^  or  to  the  xiiaie  dcviiHi.     3  B.  &  A.  31. 

'  A-  sni  iIh  heir*  of  hi>  hniy.  or  uf  interaM  (30)  By  Lh>  RrTued  Siaiuih  of  Nev-Yodt, 

w^unr  bn  A,,  und  A.  dia*  before  the  tnu^  StoI.  p.  66.  452.  if  ■n)' real  or  peniaual  Hlita 

Mr,  the  daTiw  ii  UpMiJ   and  Toid.  and   ih*  be  deTJaed  io  anv  deinendanl  of  a  leatatvr. 

•MR  of  A.  can  eliim  no  benafil  fmn  iha  de-  and  lueh  deacand.iiil  dia  be  fure  ihe  iPUato., 

vise  (SO).     Whit*  >.  While,  6  T.  R.  US.     1  but  leaia  any  dncmfoM  aurviving  Iha  IMU- 

Bra.  3tS.     Do(i|.  330,  tor,  the  anrriruii  daieeDdani  ukea  tbf  abaii* 

A  dnia*  ia  oat  oanpaUafal*  le  take  ib*  ••■  daviaad 
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pol),  etenitod  onlj  by  the  gnvtot,  (bby  ard  dM  worAi  of  (In  gnmtof  Miy, 
«nd  shnllbe  uken  motl  iitraii|;ljr  against  hinj  Ik).  '  And,  iti'^^t^^^ddt 
•mU,  being  a  rule  ot  some  sinctneM  and  ftf*ur,  is  A>^  iMt  to  Ve  feMvMl 
UTSSd  M  never  lo  be  relied  baon,  but  wli«re  kt)  %AfiT  hitet  o(  ApMieM 
(kiL«. 

5^  Thai,  if  Ibe  words  will  bear  two  senses,  one  a^iiaUe.lOi.sfid  kM^ 
ther  Bgainst  Iilw  ■  ihat  tense  be  preferred,  whioh  is-nwat  agree ftt^'lHira- 
tojjn).  As  if  ienant  in  tail  lets  a  lease  lo  la*«  And  ui  boM  dating  life  M' 
nerally,  il  shal!  b«  constraed  to  be  a  iMse  fm  hii  own  lrf0  »ti\y,  for  iMt 
MAitdswIdilhelaw;  and  not  fbr  the  life  of  the  l«BMe,  *hieh  i»  beymd  Us 

power  to  grant. 
r*381]        *6.  That,  in  a  deed,  if  there  be  two  clauses  bo  lotallT  KW 

nant  to  eacb  other,  that  they  tiafenot  stand  together,  tht*  first  ahul 
be  received,  BfitfThd  fetter  rejected  («}  ;  wherein  it  ditfe^  from  a  will;'fak 
there,  of  1*0  sued  repugnant  clauses  the  latKr.8)iairstADd'(a)."Wgic¥H 
flwing  to  the  difTefeDt  naliireir  of  the  two  instiumenta  ;  foi*  the  firsTTeai 
apd  (he  taal  tfiTT  are  always  itwsi  Hviilable  in  law(Sl).  Yet  in  b«h 
cases  we  ahobld  tnih^i'  aiteifipt  lo  reconcile  theAi  (p). 

7.  That  a  devise  be.moet  favqarabtf  i  i|iiiiiiiiliiil  III  |iiil|illll  If  IHIIliMd 
the  will  of  the  devisor,  who  fqi  want  of  advice  or  lafetiijing .qAjr^are^^- 
te3~t¥e  lej^ii!  or  propeif'tihrageB.  And  therefore  many  times  tbeTiw^is- 
penaea  with' the  want  orworda  in  devises,  thatareabS'ritnelyreqinmtaiDBl 
other  instrumenta.  ThUs,  a  fee  may  be  conveyed  ^rithout  words  of  iniie- 
ritance  (f ) ;  and  an  eetate-lai)  witboDi  vnds  ef  prooreation  (r)  (32).  Bf 
(i)  Co.  ua.  ]U.  <•)  Co.  un.  iii, 

(I)  Btron'i  Blam.  c  I.  I  •«  Cto.  EUt.  W. 

(■*)  Co.  Utt.  4t.  (fl  4h  pii#a  IM. 

M  Uudr.  M.  (D  Sm  p>(a  ll». 

(21)  flunh  fit  hBld  to  ba  1h«  law  in  the  flnatv-tifl,  ftct  <Mn 
tiiMofJHrdCakri.  (Bm  Meaidiii^T  fl  V«*.  Hsfiud  Smihh' * 
tea :  S  Vn.  S47,  407}     But  now  when  ih*    aameqiienrj 


tea :  S  Vn.  S47,  407.)     But  now  »bcn  Uw  oomeqiienra  yLi6  him  ui  )iIj)bUiu  posw  4 

MDieeilalc  ii  iJeiiKd  tn  A.  in  fee,  ind  uner-  ofliwiir  du^ru  i/lhe  rCmle  u  b«  plnMi, 

tranlt  lo  B.  iH  fn  in  tiw  Mme  will,  thry  iM  Tha  diKUMun  of  Ihii  nhject  *atM  loik  • 

CDnumxl  10  tuli*  lb*  ntaia  H^inVUi»>U,  qiltndiil  diniUr  of  lag*!  Icuninf.  wid  ianaa- 

0[  tcnut*  in  oowmoii,  icconJiRi  la  Itis  lioiilii-  ilv.     Yei  il  hu  Bincr  bmn  nlwirvnl  In  •  [>■»■ 

llont  of  ihe  eilUei  uid  inlercAi  daviscd.     i  ed  juiJvf,  Ihat  u  onri  nf  lh<  Jndjes  facM  IhM 

Aid.  493.     Hirj.  Co.  Ijtf.  HE.  b.  a.  1.  Joha  WStian  Wok  u  Mi«r.tail,  becamW 

(32)  In  Ih*  Del«braleri  cue  of  Perrin  t.  wm  of  opioitm  that  lueh  might  <ir  prenad 

Blake,  Burr.  3579.  Iha  queilion  wai,  wliclhcr  to  be  th«  teMat'ir't  inlanijon.  An  ugametiC  tt 

ihe  mioifeiii  jhlcniion  of  riw  teatMorto  giia  to  fmuw  <an  M  drawn  iKim  Ihit  caw ;  beCMM 

Oe  find  lalieran  nraia.lltt  lib  onljr  dukIiI  U  •noh^fol'  iha  )ud|**  rrlied  upag  tlic  grawf 

pratail.  or  thai  ba  ihould  hare  an  eilila-laii  of  inienlmn  alone.     And  Ihe  edlior  enlin)} 

bom  the  consiriiciion  which  would  lu'vf'  clear.  GDHdvili  itiiti  Ihil  letrnM  jttdgt,  dmi  ll  i*  M 

Ij  ben  put  upnn  iha  ttmt  wntdil  it  ih*;  haj  Cm  aad  peat  jule  n  lie  twfutiao*  of  wlh^ 

been  used  in  ■  deed  T     The  deTJie  in  aub-  (nrl  to  which  all  Dthai  nile*  miul  bend,  IM 

ManM  waa  aa  followa :  the  tUtatot  aeclned,  the  iiilenlion  of  Ihe  lenator.  enpfaa*»i  IB  bt 

childnn  ihould  pell  ocdiipoH  n/mjeitaWfar  ntk  lAi  raUt  ^ lor ;  ibnX  il,  Intided  il  Ma 

toiiger  uim  than  hie  own  lifri  and  u  Iha  in-  be  efleciuated  eonaiaienllT  wilhilie  limitawd 

i«i  1  gi«  my  aon  John  Winiami  my  (iiue  Ixiunll*  Which  On  Hw  ^i^tc/itiei.     To  arfM 

doriDit  hia  nslunl  lilt,  rtmiiinder  to  niT  bio-  tint  the  intention  ihall  be  fniatraied  br  a  nk 

ther.in.Uw  during   IhoHfe  ^  my  «n  Joha  #»^^-    --    '  -— -  —'-   ■■ 


(llw  deaipi  of  ihalTeini  to  anppon    I'he  inioDiioB  ahall  b*  dojcawd  ^  ibe  a 

■.--.---     nrtBr^Ui,     r" .    ._.r  ..,..._...,.  .^ 

ima.     Lord    i 


iKJoder) :  remiinrieT  to  Iha     ibo  renr  worda  winoh  tlw  leatBlor 


jther;iHlgesi>rtheeouitof  of  wUeh  Iho  aaaae  ia  inlelligibja  u  all  nw 

tninpd.tluil  iotm  WItllnna  kM.     Wbaro  teehaieal  ^hnMaand  Wim  a< 

life  onhr ;  bin  ap9n  a  writ  art  art  lucd  alon*  by  ■  teatatoy,  it  i*  tair  •■ 

;heqaerH3hain(Mr.  the  deei-  preaunie  that  he  knew  tbeir  anificia)  impOA 


...  ...-._  .Ill  nf  eighi  of  ih*    and  (igaificuMii 

«U>tr 'udgea  bald,  thai  John  WiUiwoa  look  an    tmt  iwaiwa) 
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%  WllalM  ■n^^a  awj^j«H  b;  m*)^  Jrapliaation,  without  an;^  eiprnwi 

WQf'IiTo'JjrQci  1i3  course.     IKq,  wlxere  a~ma,n  devices  lands   to  niB  heir  at  C.^ 
1^ w t ^let  ihe  "36 aiE* of  his  wife  :  here,  though  no  esute  is  given  (o  th^ 
wife  in  jupreas  terniB,  yet  al;e  shall  have  an  esiaie  (of  WCa  by  impjica- 
lion  (j) ;  for  the  intent  of  the  teetator  is  clearly  lo  postpone  the  heir  till  a,r-     < 
tftr  h»r  *^tith  ;  knij.if  shedgeaoolfftkeit,  nolrady  eUa  can(33).     So,  1)8 o, 
irWe  9(levisQ  is  orbl»ck-acrQ  ta  A.  vsi  ofwhito-apre  ioB.  in  tail,  and  if 
tb^X  ^^h  die  wilhouF  iuue,  d^m  to  C-  in  fee  ;  berq  A.  and  B.  have  erofs 
nBuhadert  by  impUcaliao,  and  tfit  the  failure  of  either's  issue,  the  other  oi 
hi*  issue  sh«U  tajte  tlie  whole  ;  aH^C?  ieniaind?r  over  shall  be  postponed 
till  the  isfue  of  both  ahalt  fail  (f ).     But,  to  avoid  confusion,  np  such  crps* 
fiewiindera  are  ajlowed  between  ifiOtv  than  two  devisees  [u)  (24) :  ant^ja 
gfiCtOiiJ!^2*.  ^!.  impliL-atioha  Wfl .»llfl Wd», ftej  oiusf  be  aiicfl 
?*  "g  «egjjary"iQr  at  Ta^t  Iijgfily  •^oiaJif)  qpij  itoj  in@rei)'^i>^    ['382] 
ailt  Tmplicatipna'  raT'  tSZt  "iqihareiQlhere  is  no  distinction  bo- 
Wiep  lbs  nJeS"  oirTaw  ar.i  ^  equity  i  for  the  will,  being  considered  \n 
both  courts  in  the  light  of  4  limitation  of  u^es  {x),  in  construed  in  e$cl| 
Tfith  etjual  favour  and  benignity,  and  expounded  rather  on  its  o^n  paTtl- 
Otlar  circvnut^ncps,  thqp  by  any  ^Qe»I  rules  of  positive  law. 

And  thus  we  have  taken  4  transient  view,  in  ihi^  and  the  three  pTece4> 
i;)g  cb^ptore,  of  3.  very  large  tnd  diffusive  subject,  the  doctrine  of  commoq 
awuiances  ;  which  coacludea  our  observauons  on  the  (ule  to  things  real, 
or  iha  jno«u5  by  which  tbey  may  b«  reciprocally  lost  and  acquired.  W^ 
ioMa  b^fc^e  canqidered  the  fslatts  which  msy  be  hwd  jn  them,  with  regan) 
fO  their  duration  or  quantity  af  intarest,  the  liinc  of  their  enjoynient,  ^nd 
th?  number  and  poitnexions  of  the  persons  entitled  lo  hold  them  :  we  havo 
M^mined  the  tenures^  bMh  ancient  and  modern,  whereby  those  estate^ 
|iaf*t  luen,  and  are  now,  bolden  :  and  have  distinguished  the  object  of  all 
|tuse  inquiries,  naqiely,  things  real  into  the  corporeal  or  substantial,  and 
tDporporeal  01  ide»l  itnij ;  «nd  have  thuq  considered  tho  lights  of  r«al  pro- 


(I)  R.  11  Ren.  VII.  f. 
C»  Ttetm.  4St. 
(■)  era.  Jac.  SU.    1 


r]|lti(.t«.    H)|o4.U«, 


«li  prolnblg.  inCantion.     Do*  r 
1  T.  R.  aoB. 


^law  Hill  principle!  of  connruBLiaiiiiiiueli        In   i  wilt  iherc  ma;*  ba  eroH  renuiindar* 

cMcb;  Hr.  Biiilei,  Co.  Llit.  3TS.  b.  B.  1.    See  ■mongit  inr  number  by  implicslian,  ohera  il 

firthcr,  lVe>.  Jun.  112.    3  Vn.  318.  and  3  talhenanifesliDlenliolKiritietntslar.  thoufb 

Bni.  C.  C  Bl.  ha  hu  given  the  eilalea  lo  lbs  rnvM/mbaui 

(23)  Out  it  hu  t»en  Ilwiifht,  thai  if  it  i>  ortbelrbMllM.    2Ea»,3a.. 
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no  .THE  RIGHTS 

pertf  in  every  Hglit  trherein  (hejr  are  cDntenipIate<1  hj  tlie  laws  of  Gng 
land.  A  aysiem  of  laws,  that  differa  much  from  every  other  syaiem,  ex 
cept  those  ofthe  same  feodal  origin,  in  ita  notiona  and  regulations  oDand 
fld  estates  ;  and  which  therefore  could  in  this  paiticnlaT  be  *eiy  aeldor 
compared  with  any  other. 

The  subject  which  has  ihos  employed  our  attention,  is  of  rery  exteiv- 
«ive  use,  and  of  aa  exlnnsive  variety.  And  yel,  I  am  afnid,  it  has  aflord- 
•>d  the  student  lesa  amusement  and  pleasure  in  the  ptmuit.  than  the  msl- 
lera  discussed  in  the  preceding  book.  To  say  the  truth,  the  vast  altera 
lions  which  the  doctrine  of  real  property  has  undergone  from  the  conqneit 
to  the  presl^nt  time  ;  the  infinite  determinations  upon  points  that  continual- 
ly arise,  and  which  have  been  heaped  one  upon  another  for  a 
[*383]  coume  of  seven  centuries,  without  any  order  or  "method ;  and  ibr 
muhipliciiy  of  acts  of  parliament  which  have  amended,  or  sonie- 
times  only  ahered,  the  common  law  :  these  causes  have  made  the  stndyol 
this  branch  of  our  national  jurisprudence  a  tittle  perplexed  and  intricate. 
It  hath  i>een  my  endeavour  principally  to  select  such  parts  of  it  as  were  of 
the  most  general  use,  where  the  principles  were  the  most  simple,  the  rea 
•ons  of  them  the  moat  obvious,  and  the  practice  the  least  embarrassed. 
Yet  I  oannot  preaume  that  fhave  always  been  thoroughly  intelligible  to 
Buch  of  my  readers,  as  were  before  strangers  even  to  the  very  terms  of 
art  which  1  have  been  obliged  to  make  use  of;  though,  whenerertboM 
have  first  occurred,  I  have  generally  attempted  a  shoit  explication  of  tfaeii 
meaning.  These  ore  indeed  the  more  numerous,  on  account  of  the  differ- 
ent languages,  which  our  law  has  at  different  perioda  been  taught  la 
speak  i  the  difficulty  arising  from  which  will  insensibly  diminish  by  use 
and  familiar  acquaintance,  ^nd  therefore  T  shall  close  this  branch  of  oat 
inquiries  with  the  words  of  sir  Edward  Coke  (y)  :  "  Albeit  the  student  shall 
not  nl  any  one  day,  do  what  he  can,  reach  to  the  full  meaning  i^  all  tbtt 
is  here  laid  down,  yet  let  him  no  way  diaconrage  himself,  bat  proceed  :  fin 
on  some  other  day,  in  aome  other  place"  (or  porhaps  upon  ' 

Ml  of  the  aaine),  "  hia  donbta  will  be  probably  lemovod." 


CHAPTER  XXIV. 

OF  THINGS  PERSONAL  (1). 

Unoeb  the  name  of  things  personal  are  included  aB  aon»  of  thi^i 
move(Me,  which  may  attend  a  man's  person  wherever  he  gon  ;  andlB'eio- 

Ir)   PtD«B*Ul  I  iDlt. 

(I)  Sea  in  fsoenl,  m  to  wbal  U  prnoail  tcnii>"foodi  uid  etwEUli"  ineladc  elMiaatai 

rtopeilf ,  Com.  Dig.  Bieiu  :  Vin.  Ab.  Pn>pe(.  motion  n  well  u  tioM  in  pomtnion.    13  C» 

ty:  and  2  Roper  on  Legui«,  oh.  IS.  kci.  t.  1.     I  Aik.  182.     BulibilloF  eralnat*- «■"' 

Baa  3NT.  potL     "  CtwiMl*  "  are  rm\  ar  per.  fife,  bond,  aad  bwiker'a  receipt,  vill  mX  pna 

aoniLl.     Co.  Lit.  119.  Ii.  Chatt«l«  nil  ara  lucb  bj  i  beqDcit  ariilllb«(MUlar'a"prnpertjr'ia 

■a  dniKcrniha  lealtT.  aa  a  Larm  roijrun.     Id.  »  particular  bnuae,  dioofh  eaih  and  bwik  nMea 

Cbaiteli  pemiul  >ra  eaute.atulT.  Sic  Ibwla  would  hiTo  paiaed.  thar  tmal  quaai  caak 

tame  or  recUimEd,  daar,  conies  iiune,  Gab  in  a  lor  hilli,  boada,  &c.  an  aKra  eridancr  of  lida 

nank,  lilhea  laisred  from   Ihe    nine   parts,  U  Ihinn  ool  of  iJis  WiM  and  • 

trM*  onld  AT  re»r-ed  upon  a  ula.  Hob.  173  1  it     ISob.&LeC~"      "    " 

and  mdilenania.  Com,  Di|.  Biiaa,  A.  3.  Tba  tana  "  ekuuoU  "  ia 
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fan,  lieiog  only  the  objecta  of  the  law  wbtlo  ibey  remain  mtliin  the  hmiit 
of  ita  jurisdiction,  and  being  also  of  a  perishable  quality,  are  not  esteemed 
of  »o  high  a  nature,  nor  paid  so  much  regard  to  by  the  law,  as  thing*  thsl 
■re  in  their  nature  more  permanent  and  intmtmeablr.,  as  land  and  bousea 
and  ihe  profits  issuing  thereout.  These  being  constantly  within  the  reach, 
knd  under  the  protection  of  the  law,  were  the  principal  rHVouriies  of  om 
first  legislators  :  who  took  all  imaginable  care  in  ascertaining,  the  righto, 
wad  directing  the  disposition,  of  such  property  as  they  imagined  10  be  last- 
ing,  and  which  would  answer  to  posteri^  the  trouble  and  pains  that  ifaeii 
ancestors  employed  about  them  ;  but  at  the  same  time  entertained  a  Teiy 
low  and  contemptuous  opinion  of  all  personal  estate,  which  they  regard- 
«d  aa  only  a  transient  commodity.  The  amount  of  it  indeed  was  com- 
paratirely  very  trifling,  during  the  scarcity  of  money  and  the  ignorance  of 
luxurious  reRnements  which  prerailed  in  the  feodal  ages.  Hence  it  was, 
that  a  tax  of  tht  jiftttnth,  tenth,  or  someiimes  a  much  larger  proportion,  of 
all  ifae  moveables  of  the  subject,  was  frequently  laid  without  scruple,  utd 
it  mentioned  with  much  uncuncem  by  our  ancient  historians,  though  now 
it  would  justly  alarm  our  opulent  merchants  and  stockholders. 
And  hence  'likewise  may  be  derived  the  frequent  forfeitures  inflict-  ['385] 
ed  by  the  common  law,  of  ail  a  man's  ^ods  and  chattels,  for 
nis behaviours  and  inadvertencies  that  at  present  hardly  seem  to  deserve 
so  severe  a  punishment-  Our  ancient  lawrbooks,  which  are  founded  up- 
on the  feodal  provisions,  do  not  therefore  often  condescend  to  regulate 
this  species  of  property.  There  is  not  a  chapter  in  Britton  or  the  Mirroir, 
that  CAD  fairly  be  referred  to  this  head  ;  and  the  little  that  is  to  be  found  iu 
Glanvil,  Bracton,  and  Fleta,  seems  principally  borrowed  from  the  civilians. 
But  of  later  years,  since  the  introduction  and  extension  of  trade  and  com- 
merce,  which  are  entirely  occupied  in  this  species  of  property,  and  have 
*  greatly  augmented  its  quantity  and  of  course  its  value,  we  have  learned 
to  conceive  different  ideas  of  it.  Our  courts  now  regard  a  man's  per* 
•onaliy  in  a  light  nearly,  if  not  quite,  equal  to  his  realty  :  and  have 
adopted  a  more  enlarged  and  less  technical  mode  of  considering  the  one 
than  the  Other ;  frequently  drawn  from  the  rules  which  they  found  s3 
resdy  eslablished  by  the  Roman  law,  wherever  those  rules  appeared  to  be 
well  grounded  and  apposite  to  the  case  in  question,  but  principally  from 
reason  and  convenience,  adapted  to  the  circumstances  of  the  times ;  pro 
aerving  withal  a  due  regard  to  ancient  usages,  and  a  certain  feodal  ttne- 
ture,  which  is  still  to  be  found  in  some  branches  of  personal  property. 

But  things  personal,  by  our  law,  do  not  only  include  things  moveahU 
but^also  something  more  :  the  whole  of  which  is  comprehended  under  the 
general  namo.  of  chattels.  Which,  sir  Edward  Coke  says  (a),  is  a  French 
wwinigBIfJlBg~  goods.  The  appellation  is  in  truth  derived  from  the 
ti-chnical  Latin  word,  eatalta  :  whicK  prifjuuily  signified  ouly  beasts  of 
busKSndiyT^  fj"  w«  atill  call  them)  cattle,  but  in  its  secoudary  sense  waa 


uwni'iiBM  propartT.     The  tern  ''foodi"  will  rciil  and  penona].     3  Bro,  P.  C.  388.     As  I 

■dl  Inpluda  lixtnra*  ;  bnl  Ihe  irord  "  eSacU"  tnu,  ue  Com.  Dj(.   Biani.  H. ;  3  Ssnnd.  JL 

Piai  bmtinoa  Ibe  wna.     TTaun',.  1S8.     4  J.  dai,    Tnci;    Btid^m.    indei,   tit.     Timber 

B.  MDOra.  73.     4  B.  b   A.  S06.     Inialiil  ei-  When  MTrtcd,  or  onnimcted  to  be  aerand, 

r  bill*  are  aecDriUe 

K  of  IB  Oeo.  II.  < 
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Igfdied  to  all  morrablet  in  gviMral  (b).    In  '  b.B  gramd  cpMJwmr  of  Nir 

nan^  (c)  a  ch^tiCa  JescriDeJ  oa  a  mere  aii>veBble,.tig^.MJllULMaULtiiM> 

ii  is'  set  in  opposiuoD  lo  a  fief  or  feud  :  so  that  a|Dt_ouly  modtj^lijli 
[*3&61    whalcver  waa  not  a  Teud,  were  accounieS'  fbHtieis.       An3'.^  u'ls 

thia  ktler,  more  extended,  negative  ffiHtf-,  that  oui  lav  a^'W  U* 
the  idea  of  goods,  <tr  moveablea  only,  being  not  sufiicienily  comprettensivv 
to  take  in  every  llting  that  the  law  considen  aa  a  chattel  intereiL  Fcm 
Binc«,  aa  the  commentator  on  the  eontbtmier  [il)  obaervea,  th^g^are  tifo 
requsitot  to  make  a  fief  or  heritage,  juraiion  as  to  tjjtB^jnd  immobility 
with  xegard  to  place;  whatever  wanli  either  of  tbeae  (jualiiles  w  doI| 
Bccording'tn  the  Nonnana,  an  heritage  at  fiefj  or,  according  to  ua,  u  uol 
a  nal  estate  :  the  consequeiica  of  which  in  both  lawa  ia,  that  it  uuist  be  « 
personal  eatate,  or  chattel. 

Chattels  therefore  are  distiibuted  bf  tb?.  law  into  ..tvd Junijl :  c^Mlob 
fMl,  and  chattels  Mf;^W(')-    ' 

' }^ Chaltels  reai^^^lh  sir  Edward  Cpke_(/'),  u:e_^c^  ^  jaspeni,  of 
■tvour  of,  the  realty  ;  as  terms  (or  years  Qf^ljind,,ffardBhips  JH  gfljf.a^y 
(whiTe^he  military  tenures  siibslst^a},  iKa  next  presentation  I9  a  chnreh, 
fstatea  by'a  statute-merchant,  st3tut&-si^la,.('e^(,  on.  the  lilve ;  or'aU 
which"  we  have  already  spoken.  And  these  are  called  real  chatteUw  ■■ 
being  interests  issuing  out  of,  or  annexed  to,  real  estates :  of  which  thoy 
^re  one  tjualiiy,  ot'.  immobility,  which  denoininaiea  tq? m  Tfpi ;  hut  wani 
llie  other,  vu.  a  suSuisnt,  legal,  indelenuinatf  diuation  i  (nil  t^  want  it 
is,  ibat  conHdtuies  them  chatuis.  The  utmost  period  for  whiclk  they  cu 
last  Is  fixed  and  determinate,  either  for  such  a  apace  of  time  certain,  or  till 
such  B  particular  sum  of  money  be  raised  out  of  such  a  particular  in- 
come ;  so  that  they  are  not  equal  in  the  eye  of  tbo  law  to  the  loweM 
estate  of  freehold,  a  lease  for  another's  life  :  their  teaanta  were  considered 
vpon  feodat  principles,  aa  merely  bailiffs  or  farmers  ;  and  the  tenant  of  tho  ' 
freehtJd  migDt  at  any  time  have  destroyeij  theii  interest,  till  the  reign  nf 
Henry  VIII  (g).     A  freehold,  which  alone  ia  a  real  estate,  and  seems  (a* 

has  been  said)  to  answer  u  the  fief  in  Normandy,  is  conveyed  by 
[•387]    corporal  investiture  and  'livery  of  seisin  ;  which  gives  the  tenant 

so  strong  a  hold  of  the  land,  that  it  never  al\er  caa  h«  wrested 
from  him  during  his  life,  but  by  hia  own  act,  of  voluntary  transfer  orot 
forfeiture ;  or  elae  by  the  happening  of  some  future  contingency,  as  in 
estates  per  outer  vie,  and  the  determinable  f;eeholds  mentioned  in  a  toimu 
chapter  (A).  And  even  these,  being  of  an  nncenain  duration,  may  lij 
pqsaibility  last  for  the  owner's  life  j  for  tlie  law  will  not  presuppose  the 
contingency  to  happen  before  it  actually  does,  and  till  then  the  estate  is  to 
4II  intents  and  purposes  a  life-estate,  and  therefore  a  freehold  interest.  On 
the  other  haiid,  a  chattel  interest  in  lands,  which  the  Normans  put  in  op- 
position to  fief,  and  we  to  freehold,  i)  conveyed  by  no  seisin  or  coipnal 
investiture,  but  the  possession  ia  gained  by  the  mere  entry  of  the  tenant 
himself;  and  it  will  certainly  expire  at  a  time  prefixed  and  determined,  it 
not  sooner  Thus  a  lease  for  years  must  necessarily  fail  at  the  end  and 
completion  of  the  term ;  the  next  presentation  to  a  church  is  satisfied  and 

ft)  Duft«M,It.«».  nnillH»»idki»f^iiwy"iu"— '—fawyi 

(rj  c.  ST.  Hi  (itn  rrnuvorlHi,  if  tHt  cc  ni  ■'ril  ftimt  V 

to  a  anutindnit  jKlJiat  mam  mmttU  •*  d*  kmlmtt.    LL.    Wlil.  MatM,  1 1^  l>aft«K,  B 

i/Ktt  a  Im  ncwi,  Jul.  \iin.  *.  40r 

(tl  SotoolnUie  Nsntun  Iiw,  CMmvmmdw-  (/)  I  iaat.  IIS. 
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gnu  ike  iiMitant  it  coibm  into  poitenum,  Hm  is,  hy  fhe  first  avoUabc^ 
aad  presentation  to  tbp  lining  i  tb»  coaditioaal  eclotes  by  statutes  and  eleaf 
•wdviemuned  as  soon  at  the  debt*  is  paid ;  and  to  guardianships  m  chivitlry 
Mqrirsd  of  coura*  the  moiueot  thu  the  heir  came  of  age.  And  if  then 
b*  any  other  chattel  leal,  it  will  be  found  to  correspond  with  tlie  rest  in  this 
aMemial  quality,  that  its  doratiou  ia  liniiad  to  a  timo  certain,  I|ay«a4 
wkish  it  canitot  sutjsisi  (2). 

2.  Chatte^jrerfonol  are,  properly  and  strictly ^ppeakinj,  things  aimm- 
«U> ;  wtiich  may  tie  annexed  to  or  aUsodant  on  the  person  of  tlia  owner, 
MtTcarried  alinut  with  hin  froni  one  part  of  the  world  to  another.  Sucb 
an  animals,  bousebold  slutT,  money,  jewels,  com,  garment,  and  ever} 
H^g  else  that  can  properly  be  put  in  motion,  and  transferred  from  place  to 
place.  And  of  this  kind  of  chattels  it  is,  that  we  ars  principally  id  speak 
uCXSa  remainder  of  this  book ;  having  been  unavoidably  led  to  coasider 
tha  nature  of  cliattels  real,  and  their  incidents,  in  the  forn^r  chap- 
Mn,  which  were  'employed  upon  real  estates  :  that  kind  of  pro-  [*386} 
pMty  being  of  a  mongrel  amphibious  nature,  originally  endowed 
wilb  one  oqly  of  the  characteiisiics  of  each  species  of  things ;  the  iffl< 
mobility  of  things  real,  and  the  precarious  duration  of  things  personal. 

Chattel  interests  being  Uius  distinguished  and  distributed,  it  will  be  pro- 
pwiCLBSUUiidcr,  fi^kthe  nature  of  ch^it  prttpniy,  or,  dominion,  to  which 
lhajLU«J^I« ;  w^h  must  be  principally,  n#y  solely,  referred  to  person^ 
cbaMels:  and,  secQudiy,  the  tilU  to  tnat.DrofeiI^t..or  hoiT  il  msylie  IpW 
■■f  iieqnired.    Of  each  oT  thoM  in  ila  order. 


CHAPTER  XXV. 

CW  PROPERTY  IN  THINGS  PERSONAL  (1). 

Pkopertt  in  chsctele  personal  may  bo  oithet  in  pnttttian :  which  U 
where  a  man  bath  not  oiily  Iheiigh^  to  oi^y,  but  hath  the  actual  enjoy- , 
ment  of.  the  thing :  or  else  it  is  in  action ;  whore  a  man  huh  only  a  ban 
rT^H,  without  any  occupation  or  enjoyment.  And  of  tbeoe  the  formw, 
oi  piopenf'in  poieasiwn,  is  divided  into  two  sorts,  an  oif^Jufa  and  b^moj^ 

TT  First,  then,  of  property  in  p»tfeitio%  a&xrf^M  (3),  whioh  is  wbero  « 
nan  bath,  solely  and  exebuirely,  the  right,  and  also  th6  occupation, 
iff  any  moveable  chattels;  so  that  they  cannot  be  Innaferred  frtmi  him* 
or  cease  to  hn  his,  without  his  own  act  or  dehulL  Sttdi  may  bo  all  taoM* 
iMte  thinjiN,  as  goods,  ptsto,  money,  jewels,  implemsniB  of  wu,  garments, 
and  the  Uk«  :  such  also  may  be  all  vegelablt  productions,  an  the  fiutl  h 
Q^^r  parts  of  a  plant,  when  severed  from  the  boily  of  tlj  or  the  wbolo 
I^qt  iiaeir,  when  severed  from  the  groond  ;  none  of  which  can  be  nwved 
out  of  the  owner's  possession  without  his  own  set  or  oonsMU,  or  at  leant 

(t)  So  in  New- York,  uid  in  msaf  filher  (I)  Bn  in  g<i»ni1,  Com.  Dig.  Bieni ;  Tin. 

■UU*  in  thitV.  S.,  KnKir1(kfa,tboivhin^nn  Ab.  Pmiwnj, 

m  sondiiionil  fee.  ii  eoniidpred  n  lotn  eluitel  (3)  [t  ii  ■  rule  of  law,  [hM  ttu  ilanlui*  « 

inlantt.      15  John*.  320.     In   Cn^lmd  Ihs  ganen)  pnptitjal  pcraonul  ch«Ueti,  dnw* 

ig  aoBirmry,  Uaoniidusd  lbs  uii  ihaauppMtd  0oMa(>ioa>    3SBaad.4T.a 


■r  of  Iba  l«il  u 
Vol.  I. 
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n-ilhout  doing  him  an  Injury,  *hich  it  ia  tha  bminoaa  of  iKe  law  to  ptuiw 
oi  Temody      Of  these  therefore  there  remaina  litllu  to  be  ^d. 

But  witli  regard  to  emimals  irbich  have  in  'themseWns  a  principle  tmi 
power  of  motion,  and  (unless  particularly  confined)  can  convey  themselvM 
Irom  one  part  of  the  world  to  another,  then  ia  a  great  diflersDea 
P390]  made  with  respect  to  *their  aeveral  ciansea,  not  only  in  our  lav, 
but  in  the  law  of  nature  and  of  all  civilised  nationa.  They  aw 
diaiingniBhed  into  such  aa  are  domitae,  and  such  ae  Ktcftras  natvrm 
bemg  of  a  tonM  ai)d  othitra  of  njoiii  disppsiiion.  ~In  siicii  as  sre'd 
HlTBTainBbtid  domestic  (as  horses,  kine,  sheep,  pfitftTry.'ainl  iha  Hk^;i 
man  nay  have  as  absolute  a  property  as  in  any  inanimate  beings ;  hecauM 
these  continue  j)eTpetua1Iy  in  his  occupauon,  and  will  not  stray  Jrooi  his 
bouse  or  person,  unless  by  accident  or  fraudulent  enticement,  in  etiheiof 
which  cases  the  owner  does  not  loss  his  property  (o) ;  in  which  our  Unr 
urees  with  the  laws  of  France  and  Holland  (A).  The  stealing,  or  foroi- 
bfe  abduction,  of  such  property  a'n  this,  is  also  felony ;  for  these  are  Thiagi 
of  intrinsic  value,  serving  for  the  food  of  man  ;  or  else  for  th«  uses  of  hw> 
bandry(e).  But  in  animals  yeros  naturae  a  mu  can  have  no_  absotuM 
property  (3). 

OT  all  tame  and  domestic  animals,  the  brood  belongs  to  the  owiMt  (rf 
the  dam  or  mother  ;  the  Engliah  law  agreeing  with  the  civil,  that  "  partai 
tequitar  vmtrem"  in  the  brute  creation,  thou^  for  the  most  part  in  iha 
faumsn  species  it  disallows  that  insxim.  And  therefore  in  the  laws  of 
England  {d),  as  well  as  Rome  (e),  "  si  etftuim  mcam  equus  itiur  prae^mittm 
faeeril,  non  est  luvm  sed  mam  quod  natum  est."  And,  for  this  PuRendorf  [f) 
gives  a  sensible  reaaon  :  not  only  because  the  male  is  frequently  unknowo ; 
but  also  because  the  dam,  during  the  time  of  her  pregnancy,  in  almoM 
useless  td  the  proprielor,  and  must  be  maintained  with  great  expense  and 
care  :  wherefore  as  her  owner  is  the  loser  by  her  pregnancy,  he  ought  to 
b«  the  gainer  by  her  brood.  An  exception  to  this  rule  is  in  the  esse 
of  young  cygnets  ;  which  belong  equally  to  the  owner  of  the  cock  and 
hen,  and  shall  be  divided  between  them  {g].  Bui  here  the  reasons 
[*39)]  oftfas  general  rule  cease,  and  "  eetMntt'ratimteettat  tttpsaltx:" 
for  ths  male  is  well  known,  by  bis  constant  asaociation  with  tha 
fsmale ;  and  for  the  same  reason  the  owner  of  the  one  doih  not  suffer 
tBore  diaadrantags,  dnriog  the  tioie  of  pregnancy  and  nurture,  than  the 
owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domestic. natu^^  an 
•ither  not  the  objects  of  properly  at  all,  or  else  fall  under  our  .Qther  diviauin, 
namely,  thst  of  qualtfitd.  Hunted,  or  speeial  property ;  whtr-ti  ia  such  aa  is 
.not  in  its  nature  permanent,  but  may  sometimes  subsist,  andsTotaetjmM 
J  not  subsist.  In  discussing  which  subject,  I  shall  iii  the  finit  place  ahew, 
ttovt  this  species  of  property  may  anbaist  in  such  animals  m  vtftrae  iMtw> 
«ve,  or  of  a  wild  nature  ;  and  then  how  it  may  subaiat  in  any  oiher  thiopi 
when  under  particular  circumstances. 

First  then,  a  man  may  be  invested  with  a  qnaliSed,  but  not  an  absolote, 
property  in  all  creatures  that  are/eras  naturiM,  either ^er  imduttt  jam,  pf«pt^ 
impotentiam,  oi  propter  prioiUgatm. 

(a)  SKod.  Jl>.  I  (•)  V.*-!.*- 

ii)  rto. «i tat. t a, Ni. 1, 1 11  (/I  L.ifi«.i.<,<.T 

,()  I  Hal.  P.  C.  MI,  9IS.  (r>  1  kar  17. 

««  m.atr.Ml.fnrnMt.ai, 
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- '  1 .  ^  (pi»H<»ft  pnfmty  imy  subaitt  in  anlmsls  ferae  nalanejier  iniiti- 
■Iriam  Aominis  (%) :  by  a  man's  redaimihtg  and  making  them  tame  hy  art,  in- 
■jaatry,  an d~s3li cation  ;  or  by  so  confinins  &em  nithin  Iris  own  immejiata 
poirer,  that  they  cannot  escape  and  nse  their  natural  liberty.  And  undei 
tkfH~head  some  writerB  have  ranked  all  the  former'  speciea  of  animals  we 
liave  mentioned,  apprehending  none  to  be  originally  and  naturally  tame, 
but  only  made  M  by  art  and  custom  -  as  horses,  ewine,  and  other  caltle , 
■which  if  originally  left  to  themselres,  would  have  chosen  to  rove  up  and 
down,  seeking  their  food  at  large,  and  are  only  made  domestic  by  use  and 
familiarity :  and  are  therefore,  say  they,  called  matuueta,  quaii  manui  assue- 
■tm.  But  however  well  this  notion  may  be  founded,  abstractedly  connidercd, 
'our  law  apprehends  the  most  obvious  distinction  to  be,  between  such  ani- 
mals as  we  generally  see  tame,  and  are  therefore  seldom,  if  ever,  found 
"wandering  at  large,  which  it  calls  domUae  natvrae :  and  such  creatures  as 
■le  iisnally  found  at  liberty,  which  are  therefore  supposed  to  be 
inore  emphatically /«nia  nain'rae,  though  it  may  happen  that  the  [*392] 
iatt«r  shall  be  sometimes  tamed  and  confined  by  the  art  and  in- 
dtMtry  of  man.  Sucb  m  are  deer  in  ipark,  bares  or  rabbits  in  an  enclosed 
' warren,  doves  in  a  dove-house,  pheasants  or  patridgea  m  a  mew,  hawks 
-tnat  are  fed*  and  commanilod  by  their  owner,  and  fisn  in  a  private  pond  oi 
in  trunks.  These  are  no  longer  the  property  of  a  man,  than  while  they 
>«ontiaitt--ii)'-lUB.J[eeping~af~acfuar  pb^essTon  :  but  if  at  any  time  thay 
'Te^n  jheir^jiatural  liberty,  his  property  instantly  ceasea  ;  jmless  they 
4iave  animum  revertendi,  which  i^  only  to  be  known  by  their  usual  ciistom 
(STeturning  t^TT^)-  ^  maxim  which  is  borrowed  from  the  civil  law  (t) ; 
*"  riveftendi  animum  vidtnlvr  desinere  habere  tune,  eum  reverttndi  eonsuetar 
dinent  deseruerint."  The  law  therefore  extends  this  possession  farther  than 
■Ae  mere  manual  occupation  ;  for  my  tame  haWk  (hat  is  pursuing  his  quar- 
ry in  m^  presence,  though  he  is  at  liberty  to  go  where  he  pleases,  is 
<ii«vei^eless  my  property ;  for  he  hath  animuni  reoertendi.  So  are  my 
■^geoits,  that  are  flying  at  a  distance  from  their  borne  (especially  of  the 
carrier  kind),  and  likewise  the  deer  that  is  chased  out  of  my  park  at  forest, 
And  is  instantly  pursued  by  the  keeper  or  forester ;  afl  iriiieh  remain  still 
in  my  possosaton,  and  I  still  preserve  my  qualified  property  in  them.  But 
if  they  stray  without  my.knowledge.and  do  not  return  in  the  usual  nian- 
aer,  it  is  tben  lawful  for  any  stranger  (o  t^e  them  (k).  Bnl  if  a  deer,  or 
any  wild  animal  reclaimed,  bath  a  collar  or  other  mark  put  ilpon  him,  and 
goes  and  returns  at  hia  pleasure ;  or  if  a  wild  swan  is  taketif  and  marked 
and  turned  loose  in  the  river,  the  owner's  property  in  him  stilt  continues, 
and  it  is  notjawful  for  any  one  else  to  take  him  (I) :  but  otherwise,  if  the 
deer  has  been  long  absent  without  returning,  or  the  swan  leaves  the  neigb- 
bourbood.  Bees  BiaQ_8rB/CTw  noinroe ;  but,  when  hived  and  reclaimed,  a 
nan  may  havV  a  qualified  property  in  them,  by  t^e  law  of  nature, 
«■  well  as  by  the  civil  law  (m).     *And  lo  the  same  ptirpose,  not    {'393] 


«! 


I)  Pitf.  I.4,c.a.*(.    taM-i. 


(4)  8n  in  gensml  the  oburvUioni  of  Mr.  fatntt.     Ran.  Ac  K.  C.  C,  350. 

Janice   Barley  in  Hinnnin  t.  HneketL.  S  B.  (9)   As  ro  pi^roni,  >ee    I  Oiillj'i   Osih 

ft  C.  937  to  M4 :  Com.  Dig.  Bieni,  F.  and  l,awi.  ]3S  to  U3.     Tha  kitlins  or  iAieg  • 

Ae'-innanrTraier.  C. :  I  Saiind.  M.    Troter  dovt-honM   pi^aii.  niv  lehm.  taljtcU    thr 

Se*  br  B  HUTDl  or  monhar.  bccauie  Ihf7  ars  nanv  lo  a  (waRt]r  ■hillingi  panaltf.    S  0»a, 

■MTckindiw,  nx)  nlunUe.  Ore.  J.JMg;  hn  III.  e.  t». 
■^MUwnt  dM*  Mt  Im  for  MwUat  a  talM4 
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to  Hf  ,in  the  aame  wordi,.»ith  the  civU  lnw,  apuks  Bitctas  (a):  oe- 
cnpation,  that  is,  hinng  or  includlDg  tben,  gives  the  propenjr  in  Iwm; 
tor  though  a  awaioi  lijjhts  upon  my  tree,  I  hftve  do  mon  pivperty  in  tbm 
till  I  hav«  hived  ihem,  thas  I  have  iu  the  birda  which  make  their  nesU 
thereon  and  therefore  if  anolhei  hivet  them,  he  shall  be  their  prapfielei : 
nut  a  swarm,  which  fly  fron:^  and  out  of  ray  hive,  ar«  mine  so  long  aa  I 
can  keep  them  id  sight,  and  have  power  to  purstie  them ;  and  in  thaM 
€iicum«itances  no  odo  else  ia  entitled  to  t«ke  tivn.  But  it  haih  been  alan 
•aid  (o],  that  with  as  the  only  owaerabip  io  bees  is  nUiou*  t«ti  ;  and  ttM 
chaner  of  the  forest  {p\,  which  alloiva  ereiy  fieenaD  to  bo  entitled  to  ihl 
honey  found  within  hia  ow»  woods,  aflbrda  graat  cotiBt«naac«  to  ihia  doo 
trine,  that  a  qualified  pro];>er^  may  be  had  in  beaa,  in  GooMdentio*  of  lh« 
property  of  the  soil  wheieoa  they  ar^  louod  (6). 

In  all  these  creaturaa,  leclainied  Erom  the  wildnsH  of  theii  Batiire,  iba 
property  i<  not  absolute,  but  defeasible :  a  ftapmiiy,  that  may  be  d«aUoyc4 
u  they  resume  their  ancient  wildnesa  and  ate  found  at  large.     For  if  ilw 
pheasants  escape  from  the  mew,  or  t^a  fiahM  &aia  th*  tnuu^and  are  mob 
wandering  at  large  in  their  proper  eJ^nent,  they  tmxMne  fcr^*  iM<wra« 
a|^n ;  and  are  free  aiul  open  to  the  fint  occnpwU  that  hath  abiliqr  I* 
aeue  them.    But  while  they  thus  continue  my  qtulified  or  defeasible  pro- 
perty, they  are  as  much  under  the  protectioa  of  tha  law.  as  if  they  wen 
absolutely  and  indefBaaibly  mine  i  and  an  actum  will  lie  ttgaiaat  any  bm 
that  detains  them  from  me,  or  unUwfully  deeiroys  them  (7).     It  ia  alas  aa 
/  much  felony  by  coramon  law  to  steal  such  of  them  aa  are  fit  for  bod  (S),  a* 
,'  it  is  to  steal  tame  snimala  (g) ;  but  oat  ao^  if  th*y  are  oaly  kapt  f<w  pie»> 
•ure,  curiosity,  or  whim,  aa  dqga,  bsais,  cats,  spec,  pairois,  and  uagia^ 
,  birds  (r) ;  because  their  vahie  la  not  intrinsic,  but  depending  <HiIy  on  (M 
I  ca{)rice  of  the  owner  {i) :  though  it  ia  such  an  isvaaion  o[  pr»- 

(*394]    perty  aa  may  'amount  to  a  civil  injury,  and  be  redreaaad  by  a 
civil  action  It),     Y^  to  steal  a  reclaimed  hawk  is  felony  buh 
by  common   law  ana  statute  (u) ;  which  seems   to  b«  a  tehc  «f  the 

mill,t.l.4S.  rr)  LM*.»nti.*n. 

M  Bn.Atr.ti*.wnmn^r.iil»taUm.i:i        (»  TB«.ta    tlMLltS. 

MftBtn.w.o.ia  miati.rc.*i*.  imiik.r.e.a.m. 

(()  I  Hid.  P.  C.  Ml. 

(•)  Witb  nm^Mt  te  naU  it  !*■  b«M  rt-  ftaUi  rad*  of  •■nHeTW  M«  Und,  mmi  m* 

eiotlydsUnninidithal  naulioBixiuUiDiibl*  couidcnd  bv  lord  UmI  m  »  d«»mitii»  m 

tninitapFnotirDrmillcloQilTciuiingtoiid-  tnde.     Kcehle  t.  Hicl.»ringm.  11  £■«,  »T(. 

•i  giina'ts  b*  dfielnTiitd  imr  ■  iwi^AoBr'a  3  &  ft  O.  HI.     Olh«r  ■nimali  in  ipccidlf 

«lw«  aitd  tntn,  and  'i""^  4iataibua    nwl  wIMtBd  kf  aeu  of  pull— flit,  m  hwi^ 

driTing  sVFijihimoka  »tiich  lucd  to  nurt  U>  Uconi,  iTani,  JMitridgM.  pbauuti,  ptpOML 

■nd  haie  )wing  in  the  nme,  iMcmiieh  u  rooKs  wild    dncki.  mananU,   Inl.  widgeon*,  will 

mtmif—imiUKtiihtmmaaim.duirtixin  noa,  bluk  fan*,  itd  gan*,  buManb,  a^ 

ialhair  h>biti,nupr^«l}  uatliclaarfgnd,  hanuw,  and  Moat^BBall*,  01  ihc  •;•  oC  ike 

and  not  pral,'cted  b;  an}  acl  of  patl lament,  lair.irelii  lobepioerred.    Ba** ar* pnfwnj, 

aftd  that  tha  ptaiMiir  Ihi^Fefiire  oould  not  hare  and  the  aubjcat  of  lircenj.     Per  t^i^ry,  J.  I 

■aj  prapeiv  in  ttwD.     Hnnaw  t.  Msclwt,  X  V-itG-Bt*.    SirT.  Bapn-SL 

Bar.diC.934.     4Do«l.&  R.SI8.S.C.     Bin  (T)  Ante  3S1,  nola  (4> 

*an»mnondweualiMbrdiK'hBiipBft|uiit  (8)  But  it  in  aM  a  felon*  M  aMd  aaA  aai 

nnrlhe  Jecay-fMid aT  aaolbcT,  villi dHiga  lo  mala  of  a  wild  nalun,  unlaw  thcj  ara  (ktM 

damnify  th<  owner,  b>  frighienia;  awaj  iha  ao  sonlined   that   the  ovner  can  tal*  ifacB 

wild  foul  renortini  llarolo,  ly  wtiiA  the  wild  vbeaeiFrbe  pleaaei^  or  an  reduced  W  U»a- 

foHlate  frifhlencd  away,  and  the  owner  dam-  nn*.  and  known  hj  tlie  thief  to  L*  ao.     Ai^ 

BiSed .  for  wild  fowl  an  prateclad  bf  ihe  2»  hia  ksowledic  of  tliii  fact  iut  ba  Mad*  oat 

Hen  VIK.  c.  1 1,  and  ihej  conaiijule  a  known  bt^io  th«  jujj  bj  eucoiuUDlia]  evideaca, 

article  of  fwdi  and  a  twnon  keepiru  npa  de-  anainfout  ofbii  own  eonduel,  and  ilie  coaA- 

eoj  expend!  money  and  employi  iltill  ia  uki«(  lion  and  aiMiUnB  oT  th«  aniaaal  iiaka.  S^aA 

•baivhichiaofaiiuthapHblia.    ttiaapto-  P.C.a,l&a,tL    BawW k  1- c 3a. *■  K- 
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lynnny  of  our  &ncjent  ■potumen.  Abd\  among  our  «1der  ancBsum  Dis 
lOcieiit  BritoitB,  &notheT  speciM  «f  reclftimed  animali,  vU.  cite,  W«t« 
fouked  upon  aa  lireaturM  of  intrinsic  v&lue ;  and  the  killing  or  aUMdiu 
one  "was  k  grievous  crime,  and  snbjeeied  the  offendar  to  a  fine ;  aspecUltji 
if  it  belonged  to  tbe  king's  household,  and  ms  the  tfusiet  herrwi  t^gii,  foi 
which  there  fras  a  rery  peeultBr  forl^iture  [w).  And  thns  nwch  arquali- 
tti  property  in  wild  animals,  reclaimed  per  iitdHitTiam. 

S.  A_9S]AljJlEp  property  may  dso  siibeisi  with  r«tatian  to  inita^ 
tbfiu  naltirqe,  ratioru  itnpoletilioe,  oR  account  of  their  owl)  inability.  \s 
when  liairks,  heroiiK',  of  other  birds  build  in  my  trees,  or  coneys'  sr  othet 
ereaturea  make  their  nests  or  burroirs  in  my  land,  and  have  young  onM 
diere ;  1  hare  a  quallfi«d  prq>erty  in  those  young  ottek  till  such  tim*  u 
Aey  can  fly  or  run  ivny,  and  then  my  pn^rty  expires  (z) :  but,  till  then.' 
it  is  in  some  cases  trespass,  and  in  others  felony,  for  a  stranger  to  lake  them 
Amy  (y).  For  here,  as  the  oirner  of  th«  land  has  it  in  hid  potfer  to  d« 
what  he  pleases  with  them,  the  law  therefore  vests  a  property  in  hiia  of 
Ae  young  ones,  in  the  same  manner  as  it  does  of  the  old  ones  tf  rectaim«d 
tnd  confined ;  for  theae  cannot  (hrongh  weakness,  ftny  More  than  tin- 
others  through  restraint,  use  their  natnrat  liberty  and  forsake  him. 

3.  A  man  may,  lastly,  have  a  qualified  property  in  animals /«rae  mWxflM. 
prefer  privilegiam :  that  ia,  he  may  h^e  the  prfvilege  of  hunting, 
taKn^;  afitClnlHng  them,  in  ^exclusion  of  other  persons.  Here  ["39i] 
lift  "has  a  transient'prtiperty  tfilhese  animals,  usually  called  game, 
ta  long  as  they  continue  within  his  liberty  (s) ;  and  may  t«sn-alii  Airy 
Stranger  from  taking  them  therein  :  but  the  instant  they  depart  into  anti' 
ther  liberty,  this  qualified  property  ceases.  The  manner,  in  which  thin 
privilege  is  acqnir^,  will  be  shewn  in  a  subsequent  chapter  (9). 

The  qualified  property  which  we  have  hitherto  considered  extends  onhr 
to  animala^^oe  ttatarae,  when  either  reclaimed,  impotent,  or  privileged. 
Many  other  thlnga  may  also  be  the  objects  of  qualified  property.  It  may 
subsist  in  the  very  elements, "of  fire  or  light,  of  air,  and  nf  water.  A  mat 
csn'hEive'nb''i!t»hite  pMRianent  property  in  theae,  as  he  may  in  the  earth 
and  land  ;  since  these  are  of  a  vague  and  fugitive  nature,  and  theroftns 
can  admit  only  of  a  precarious  and  qualified  ownership,  which  lasts  so 
long  as  ihey  are  in  actual  une  and  occupation,  but  no  longer.  If  A  man 
disturbs  another,  and  deprives  faint  of  the  lawfiil  enjoyment  of -these ;  if 
one  obstructs  another's  ancient  windows  (a)t*Corrupts  the  air  of  his  honu 
or  gardens  (i),  fouls  his  water  {e),  or  unpens  and  Ipts  It  out,  or  if  he  divetM 
en  ancient  watercourse  that  used  lo  run  to  the  other's  mill  or  meadow  (d)  t 
Ae  law  will  animadvert  hereon  as  an  injmy,  and  protect  the  pftrty  injure 
«d  In  his  possession.  But  the  property  in  thnm  copses  the  instant  difl^ 
Are  Qitt  of  possession ;  for,  when  no  man  is  engaged  in  their  sctml  oc- 
cupation, they  become  e^n  common,  and  overy  man  has  an  equal  ri^ 
to  appropriate  Ihem  to  his  OWd  use. 

(»  ••  SI  fiO  fiitm,  Mm<  rtfii  cHlodtK,  *en-  «)  CtrMt  A/truf.    I  Han.  III.  c  It. 

JcriC  Hf /aril  aliinIwii.AHjiiHaa  Midi  Hi^n-  (tl  TlUp.  IT.    Lunb.  Ebwi.  <74. 

4alwr,urUtinam1timtmu,tluiimfrmmam-  {1}  Cni.Cv.lM.Mu.4a.    SHixLlTl     nitoi 

Md  ffmimiar,  aittitm  iimmlm  r  '-    Mfia  IM. 

-fIftrU-mr.-'    Wounv  U^   tVafl.  L  t,  E.  1. 1  J.  (1)  9  Itap.  H. 

aummnMni  •lin.w  to  wbkH,  ur  Uvirl  (t)  S  Rap.  M.    Lot. «. 

ai^-lui,(TRap.lS.IUianaiidaiiUjwaifsr  (d  >Ba*.M; 
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ns^  THE  RIGHTS 

'  ThoBo  dud*  of  i]iiKlific«tioii  in  ptopen^  d«p«iiil  f^en  ihs  p«culitt  cii>. 
ouniitUiicea  of  ihe  subject-matter,  which  ia  not  capable  of  being  nnder  tha 
•bsolute  dominion  of  any  jMuprietoc,  But  property  may  alao  be  of  a 
qualified  or  apccial  nature,  on  account  of  the  peculiar  circumstaocca  of. 
the  owner,  when  the  thing  itself  is  Tsry  capable  of  abaoUiio 
[*396]  owuerehip.  *As  in  case  of  baitmtrtl,  or  delivery  of  gooda  to  an»* 
I  ther  person  for  a  particular  Q»e ;  as  lo  a  carrier  U>  conrey  to  Lon- 

,'  don,  to  an  innkeeper  to  secure  in  his  inn,  or  the  lilte.  Here  there  is  no  ah- 
'.  solute  property  in  either  the  bsiior  or  ^le  bailee,  the  person  delivering,  or 
I  him  to  whom  it  ia  delivered :  for  the  bailor  hath  only  the  right,  and  not 
'  the  immediate  possession ;  the  bailee  huh  the  possession,  and  only  a  toB- 
poiuy  right  iiiE  it  is  a  qnali£ed  prt^ierty  in  ilum  both ;  and  each  of 
lh«n  is  entitled  to  an  action,  in  cue  the  goods  be  damsged  or  takes 
sway :  the  bailee,  on  account  of  hia  immediata  possession  i  the  bailor, 
bAcanse  the  possession  of  the  bailee  ia,  immediately,  his  poaaession  aUo 
(«)  {10).  So  alao  in  case  of  gooda  pledged  or  pawned  upon  conditioo, 
either  to  repay  money  or  otherwise  ;  both  the  pledger  and  pledgee  have  a 
qualiSed,  but  neither  of  them  an  sbaoluto,  property  in  them  :  the  pledger's 
property  ia  conditional,  and  depmda  upon  the  performance  of  the  condi- 
tion of  repayment,  ^e. ;  and  ao  too  is  that  of  the  pledgee,  which  depeada 
upon  its  Don-p^rfoTmance  [/).  The  aame  may  be  said  of  goods  di^nu»- 
M  for  rent,  or  other  cause  of  dialresa :  which  are  in  the  nature  of  a 
pledge,  and  are  not,  at  the  first  taking,  the  ahaolute  property  of  either  the 
diaureinor,  or  party  distreined  upon  ;  but  may  he  redeemed,  or  ^Ise  forfeit 
ed,  by  the  subeequeat  conduct  of  the  latter.  But  a  servant,  who  hsdi 
Ifae  care  of  his  master's  goods  or  chattels,  aa  a  butlu  of  piste,  a  ^lepheid 
of  ehesp,  and  the  like,  hath  not  any  property  or  possessimi  either  & 
or  qualified,  but  only  a  mere  charge  or  oversigfat  {g). 

Having  thus  considered  the  several  divisioiu  of  property  in^ 
which  subaJBis  there  only,  where  a  man  hath  both  the  right  and  alao  tfaa 
occupation  of  the  thing  \  we  will  proceed  next  to  take  a  short  view  of 
the  nature  of  property  in  action,  or  such  where  a  man  halh  not  the  occupa- 
tion, but  merely  a  bare  right  to  occupy  the  thing  in  question  ;  the  poaaes- 
sion  whereof  may  however  be  recovered  by  a  suit  or  action  at 
[*3^}  law ;  froiD  whence  the  thing  so  recoverable  is  called  *a  ^ligfOt 
chose  m  action  (A).  Thus  tuoney  due  on  a  braid  is  a  cAom  in  sc- 
lion ;  for  a  property  in  the  debt  veats  at  the  time  c^  forfeiture  monitoned  ia 
the  obligation,  but  there  is  no  poaaesaion  till  recovered  by  course  oT  lav. 
If  a  man  promises,  or  covenaais  with  me,  to  da  any  act,  and  fails  lo  it, 
whereby  I  aufler  damage,  the  recompenae  for  this  damage  ia  a  chose  in  u- 
tion ;  for  though  a  right  to  some  recompenae  veata  in  me  at  the  time  of 
damage  done,  yet  what  and  how  large  auch  recQtnpMwe  aball  be,  can  oaly 
be  ascertained  by  verdict ;  and  the  poaaeaaion  can  only  be  given  me  t^ 
legal  judgment  and  execution.  In  the  former  of  these  caaea  the  atudeni 
will  oba'rve,  that  the  property,  or  right  of  action,  depends  upon  an  aefttt 
contract  or  obligation  to  pay  a  atated  anm  :  and  in  the  latter  it  depends 

(fl  I  RoU.  Abr.  W7.  iiriiiAni  i  ■aiiinni  lilnnw."    <l¥.  41. 1.  ta.» 

{/)  Cre.  Jac.  tu.  And  iftJn.-WM  fit  ifcumi  lUrii'  -i^,  M 

■S)  S  Init.  loa.  futf  «<  H  tetiam*mt,  ftUtiimiimr,  JirHniJinrtu 

lS)TtiaHRUiidai,uidUwuniatemilMtkm,  W—  1  imt  mtBmUoM  Hif^y    ttf.  W.  W 

sfpnipaRT  prnriUH  U  Iba  dTil  law.    "  K^  ■■  «.) 
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i^on  an  n^lud  contnct;  tbkt  if  tliB  covenuitor  doei,  not  psiform  tb«  att 
,  hie  engaged  lo  do,  ho  eiuU  p&y  me  the  damages  I  susuin  by  this  breach 
of  cov«naiit.     And  hence  it  may  be  collected,  that  all  ^rogeri^  in  actior 

tiuiljL.ufK!n  contracis,  either  expreas  or  irapheil :  ivHch  are  the    . 
t^  means  of  acquiring  a  cJiose  iii^actiod,,an(l  of  the  natuie  of 
which  fre  shall  diecourse  at  laige  in  a  aubsequeat  chapter. 

Al  present  we  have  only  to  remark.,  tfaatuppp  ^11  pontracts  orpromises,; 
"i'^^C  tup^*"  oxiioplied,  and  the  iiitinile  variety  of  cases  into  which  ihey 
ue  «nd  itiay  be  spun  out,  the  law  gives  an  action  of  Bome  sort  or  other  to 
Jib  party  injured  in  caae  of  n  91) -per  form  an  ce  ;"  to"  compel  the  wrongdoer  tO 
do  jusijcBjpj.he-pariy.  *vith  whom  he  Baa  coniracieH,^  and,  b'li  railure'oT 
periormiiigjhe  ideaiic^l  thing  he  engaged  tp  do»lo  reuder  a  satisfaction 
equii'alent  to  the  damage  siutained.  fiut  while  the  thing,  or  its  equiva- 
IvntTremaTni'in  suspense,  and  the  injured  party  has  only  tlie  right  and  not 
.tbe  occupation,  it  is  called  a  ekase  in  action  ;  being  a  thing  rather 
ta  poUntia  than  in  mm  .-  though  the  owner  may  have  as  'absolute  [*398] 
a  property  in,  and  be  as  well  entitled  to,  such  things  in  action,  as 
10  things  in  possussioa. 

And,  having  thus  distinguished  the  difierent  degree  or  quantity  of  dorm- 
moa  or  property  to  which  things  personal  are  subject,  we  may  add  a  word 
or  twoconcerning  the  time  of  their  enjoyment,  and  th^  nvmber  of  their  on)* 
ttrt  .-in  conformity  to  the  melliotrBelafe  o58efved  in  treating'  oFthe  proper- 
^  of  things  real. 

First,.  HA  lo4he  timeotenjoytnentill).  Bjr  the  rales  of  the  ancient  codh 
WMoJiLSL,  there  couJd  t>_e,.no  future  properiyj  tb'take  pTacean  expectancy, 
<ff0at«d  in  personal  goods  an?  chattels  i  because,  being  things  transitory, 
uoSliy  many  accidents  subject  to  be  lost,  destroyed,  or  otherwise  impaired, 
And  the  exigencies  of  trade  requiring  also  a  frequent  circuUtiun  thereof,  it 
would  occKsion  perpetual  suits  and  quarrels,  and  put  a  stop  to  the  freedom 
of  commerce,  if  such  limitations  in  remainder  were  generally  tolerated  and 
allowed.  But  yetin  last  wills  and  testameaia  such  limiiaiions  of  personal 
mods  and  chattels,  in  remainder  after  a  bequest  for  life,  were  permitted  (i) : 
Uough  originally  that  indulgence  was  only  shewn,  when  merely  the  une 
of  the  goods,  and  not  the  goods  themselves,  was  given  to  the  first  legs- 
tee  [k]  ;  the  property  being  supposed  lo  continue  all  the  time  in  tbe  exe- 
cutor of  the  divisor.  Out  now  that  distinction  is  disregarded  (I) :  and 
Aerefore  if  a  roan  either  by  deed  or  will  limits  hia  books  or  furniture  to  A. 
for  life,  with  remainder  over  to  B.,  this  remainder  is  good.  But,  where  an 
Mtste-tsil  ill  things  peiaoaal  is  givea  to  the  fits L  or -any  subsequent  pos- 
BBssor,  it  reste  in  him  the  total  property,  and  no  ie[iiainder  over  shall  be 
permitted  on  such  a  limitation  (nt).  For  this,  if  allowed,  uould  tend 
to  a  perpetuity,  as  the  devises  or  grantee  in  tail  of  a  chattel  has  no  method  ,' 
or  barring  the  entail ;  and  therefore  the  law  vests  in  him  at  once  the  entire 
dominion  of  goods,  being  analogous  to  the  fee-simple  which  a  tenant  in 
tail  may  acquire  in  a  real  estate. 

(<}  Enn.  Cu.  Abi.MO.  (I)  IPmm.SIM. 

It)  tUr.  I0«.  n.)  1  p.  Wnu.  Nfc 

(II)  AI  Ihii  dny  chullels  nil  uid  pononil  thtm  onalieniihla  beroiid  l>i«  mtM  bIIowc* 

Odani  b«  dirccilt  nlni'/rd,  hiu  lht>T  miiT  bj  by  Uv.    S*a  Oilh.  Utn  and  Tnidt,  bj  S«i 

aeedof  Imil  be  u  sITecluatlT  H'tled  to  on*  d>n,  121.  nol*4.  Mid  Hr  HsT(nrc'iiKiMB<* 

Ar  Uft  wUb  muBUln  mr,  ni  in  Miua  of  Co.  Lit.  SO.  ■. 
Wumuice,  ir  i-  ha  *r<>  mtit  mi  wd  to  reniUr 
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1*399]  'Njn,  tM  Us  thonumbtf  of  otauTt  {12).  Thing*  pereon si  msjrto. 
long  Ui  their  owners,  not  only  in  »e»ewlty,  tut  also  in  joini-teiiHoc^, 
Ujd  in  coffimoir,  BB  TTcH  «8  real  eataWa,  They  cannot  indneil  b«  *ei(«d  in 
coparcenary  ;  becsuse  they  do  not  descend  from  the  ancestor  to  the  Mr, 
Which  is  neceasuy  to  constitute  coparceners.  But  if  a  horse,  or  other 
personal  chattel,  M  given  to  two  or  more,  absolu'teTy,  ihf.y  are  f<^l*te>' 
4ani4~  lifireoT;  and,  unless  t&e  jointure  be  severed,  the  same  doctHne  of 
Mirvivorshlp  shall  cake  place  as  in  estates  ei  lands  and  tenements  (a).  And, 
in  like  manner,  if  the  jointure  be  severed,  as,  by  either  of  ihem  siting  hit 
share,  the  vendee  and  the  remaining  part-owner  shall  be  lenBttte  in  oom- 
mon,  without  any^  aceresetndi  or  survivorship  (o).  So,  also,  if  1001.  be 
Itiven  by  will  to  two  or  tnore,  equaliy  to  be  divided  between  them,  this  makes 
them  tenants  in  cORiinon(p);  as,  we  have  formerly  seen  (;),  the  same 
Words  would  have  done  in  regard  to  real  estates.  But,  for  the  cncou- 
ragement'or  husbandry  and  trade,  it  Is  held  that  a  stock  on  a  farm,  tfi^^ 
occupied  jointly,  aiid  also  a  Block  oaed  Ifi  a  jMni  nTL'derti3iin^;"6y  wa]g_gf 
partnership  in  trade,  shall  always  b«  considered  as  comnloif  ^nd  not  U 
joint  property,  and  there  shall  be  no  survivorship  therein  (r)  (13). 

»)int.tM.  iT«n.«i.  tr)pw*in. 

MLm.tsai.  (r)  iTaiiLUr.    Co.LiU.lK 

(ft  lBqa.C*i.>»r.lSI. 

:h  bKiuHtUmrrinm.  rKHBth* 

,- lUva|IMI  nf  Muh  will.  WM  MM- 

„ _. ,  — lidcnd  alERiEnl  durioj  Ihe  minwiiy  of  ih*  !■• 

tl  ■  bequeit  la  (wo  wiibont  wordi  of  tett-  nl«e*,  u  IhsT  wer«  not  ent]11«]  to  Ihe  bene- 

nnon,  ttielFgatmi  Will  Uii«  aaJtutl-lnunU,  jitDf  ibaproTiilaM.  bafon  tlw  ige  of  iwtMT' 

}P.  WiM.  347.  538.     iBfi).C.C.l».     3V«.  nae;  und.  parbuii.  is  order  le  elTBcuuMIk* 

.  see.  S32.     a  Vw.  J.  130.  inlemion  ud  prerent  a  Upse.  iiheB  >  bin  ik- 

When   the  Ic^cie*  ire   gi<eu    In  JMdid  Itntt  n  gi*rn  prior  W  tlw  dittrihuiiin,  d)> 

jAaru,  M  Ml  diiith  o(  ■  tatt  eS  monejF  U>  B.  ncud  anma  Iba  )*citaa.  Ibe  period  of  Mr 

Ci  »  much  ta  C,  lb*  UgUaH  will  be  csiui-  vininhip  wUl  be  eitended  durinf  Lhe  iile  ef 

rvduMaiii*  Ai  crnmn,'  >■  in  iniiucci  th*  iFi»nt  for  life.     I  Vn.  13.     3  A U.  619- 

where  Icgacie)  iielliren  to  1*0  or  more  per-  Amli.  3S3.     A  bequMt  Id  two  or  aore.  *-Ia 

■Dtie,  "  diere  ind  idnre  ellke/'  or  ^'to  and  joiftl  end  eqtul  uropoTtione,"  or  "joinlljbM 

■OHini  them,"  or  ■'  lo  Ihem  mpeetiTel*,"  at  btmcen  Uuni.    will  ciwub  ■  lenanejr  in  tarn 

'  lo  w  eqiiillr  diilded  imoTigtt  thrm.     (uch  mon  ;  lh«  xtrtni  "  ja'inx  or  jaintj"  doI  beiOD 

wtmii  will  create  k  teniecv   in  aoiaaoA.     3  eoeiidered  u  inirtided  tn  imperl  e  joial  ii- 

Aik.T31.     3Aik.  Ml.     )  Atk.  UI.     1  Atk.  urati  id  the  Icnieee.  bui  to  iiinirt  •  lift  u 

4W.     3Bro.C.C.£5.     SVee.J.SIO.    Cuea  ihrn  tlingMher.     Ambl  CM.     I  Bio.  C.  C 

hiTe  ocouried  in  which  the  deterniiniilionlhU  IIB.     Allhaouli,  uweheie  niieidjr  taea,  iW 

llw  itmt  wont*  or  gipnnioni  ihaukl  ereu*  vrord*  "KtonIlT  ta  he  difidad."  "ud  tbtm 

linglf  and  ihare  alike,"  &e.  will  mile  ■  IPUBCj  is 

mTDiTFo  a  canLrnciiciiaii,  ■■  in  lrihit  imianeae  ennman  1  yet  when  it  Ippean  rrom  ihe  oM> 

wlwre  luch  word*  of  wieratKe  oMuniMl,  and  ttxtof  tlia  aill,  ihiC  ■  jaut-uiuBcy  wa*  i» 

•  beiiuut  Dtar  ui  aulriiini  legaUee  wai  io-  teaded,  aiich  Mrd*  will  DiM.  be  parmiUad  M 

Medialeli  graArd  upon  ihaoi.      In  thoa*  in-  aerer  the  iniereate  of  thr  legalrea.      3  Bra. 

ManoM  t^F  court  of  Bhanecrr,  in  Older  le  |It*  C.  C.  StS.     Holfi  Rep.  370.     Roper  oa  I^- 

abot  10  exry  ward  in  ihe  beqnen,  h«  ooB-  (Mim,  B  t«L  tW  lo  RST.     Reeidaai?  )*«■• 

I^Brad  ihfl  VL^orda  areaung  the  aurrivorahip  leea  and  eaeouLon  are  Joinl-lenanla.  UkiaM 

aoKini  the  legatara.am  inunjnl  tobeeonllnad  the  teitatnr  oae  auM  cipreaaion  which  ooB- 

.■  Ikt  lime  v/  Hu  dunk  ef  Okf  Ittuitf,  and  itiere-  Tana  titair  inter***  ioio  a  loancT  in  tammat : 

•■dered  uiuxtt  I'a  crmimaji  from  iKai  period,  of  the  inrplur    oe  whole  ihit'iauBdiii.W  will 

with  beneAt  of  lurrivnrahip,  in  oaae  of  the  iuub  to  Ihe  (hrriTor  or  aariiiora.    3  P.  Woa. 

death  of  anv  ir/or>  the  teataior.     I  P.  Wma.  i39     3  Bra.  iU.  aee  p.  193,  ante. 

96.     jP.Wrna.3S0.     I  Eq.  C.  A.  202.  Prec  (13)  A*  betwoan  pailtea  la  trade  or  brv- 

Ch.  IS.     SEq.  C.A.  343.     3  Vrt.  J.StU.  SM,  Inr,  then  li,  generallj  (poakinf,  no  anp-inr- 

a  Va(.J.  aOS.4M.     4Vea.J.S31.     SVea.J.  thip  between  Ihem  aa  ta  petwnial  propeTty  ■ 

BOi.     We  must  afaarrr*  thai  Ihe  op>ralioB  of  pBtauHUs,  fiu-  eaah  af  their  reapeclire  ahan* 

a  beqiiMI  ta  '■  aaniwaa."  traft«d  upon  _  la-  or  degrcM  of  inicraat  fo  ta  their  penoaaJ  M- 

aanCT  in  common,  will  nol  be  cnnfinedl*  tba  preMOUiivea^  who  become  tcnaoU  in  0Mi> 

period  of  Ihe  leatator'a  death,  if  it  can  be  fui-  man  with  the  aurriTor  of  all  the  pularnbir 

iba>  eitendad  with  prwialf  ;  Uwrelbn  in  aa-    a(ao'- ' '■ —  '•  *— ■ ■—  -*~ 
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CHAPTER  X^^VI. 
OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY  (I). 

D  consider  the  title  to  things  penonsl,  or  the  Tariotu 


s  of  (ic£ut'nW,  Slid  of  hting,  such  property  as  may  be  had  therein ; 
icTi  considerations  of  n<D  stic(  toss  shall  be  blended  toge 


both  which  considerations  of  gam  stic(  toss  shall  be  blended  together  16 
one  snd  the  ssme  view,  as  was  done  in  our  observations  upon  real  proper- 
ty ;  since  it  is  for  the  most  part  Impossible  to  contemplate  the  one,  without 
con Lem plating  the  other  also.  And  these  ipethods  .o£  acquisition  or  loss 
are  principH-lly  UBlvfl; — ].  Py  m^niipanfry.  2.  Byprerogalive,  3.  By 
forfeiture. ^iT  By  custom-  5.  By  succession,  b.  By  marriage.  7.  By 
j^gnmni      f),  Bj  glTT  nr  grsDl.     d.  By  contrsci     10.  By  bankruptcy. 

H.  Uy  t^tgjpent. \i.  By  administration. 

AoJ.  first,  a  property  in  goods  and  chattels  may  be  acquired  by  oceti 
i:  whicBT'we  liave  more  than  once  remarked  (a),  was  the  original 
>nly~prtmilire  method  of  ocquiring  any  properly  at  all ;  but  which 
lua  since  been  restrained  and  abridged,  by  the  positive  laws  of  society,  id 
order  10  maintain  peace  and  harmony  among  mankind.  For  this  purpose, 
by  the  Uwa  of  England,  gifLa,  and  conlracts,  testaments,  legacies,  and  ad- 
IBinistrations,  have  be%n  introduced  and  countenanced,  in  ordrir  to  transfer 
•nd. continue  that  properly  and  possession  in  things  personal,  which 
has  once  been  acquired  by  tbe  owner.  And,  wh^re  such  'things  [*40I] 
■re  found  without  any  otber  owner,  they  for  the  most  pan  belong 
to  tbe  king  by  virtue  of  his  prerosaiive  ;  except  in  some  few  inttancea, 
vhorein  the  original  and  natural  right  of  occujiancy  is  still  permittvd  tO 
nbsist,  and  which  we  are  now  lii  consider. 

1.  'IJiuSrin  the  first  place,  it  halh  been  said,  that  any  body  may  aelz* 
to  his  own  use  such  goods  as  belong  to  an  alien  enemy  [6]  (2).     For  such 

{■)  Im  !«(.  1.  S  tU.  (»  Finch,  t,  ITS. 


Co.  LiL  a,  fea.  182.  t     1  V,rn.  217.     1  Me. 

can  he  lue  lepiniRlf ,  hill  ai<i>t  rawrt  to  ■ 

court  of  iK|uli]>  la  obuin  from  Ihe  ■iirvi»or  ths 

ti>.  Mi.     1  L<L  lUyin.  aSl.     Vio.  Ab.  P.rt- 

Wrtnliir'*  ihar*  of  ihe  ran  which  h»ii  tie»B  »■ 

ooTered.     1  Eul,  AK.    3  S*lk.  141.     1   Ld. 

Eh  Ihh  dixpuled.    S  Vu.  S39.     1SV«.318. 

IUjn>.3i«.    Cuih.  ITD.     Vin.  Ab,  Ptrtaw 

1  Ju.    UI.I  W.  2ST.    A  court  or  ecuilT  hu 

(1)  See  in  lanrral,  2  Wooddn.  Vin.  L, 
380  to  39e  1  Schulm  on  Aquttiic  Rigbu.  M. 

23.  ioe. 

tha  Hock  (liould  ■ur.ftc.  1  Vero.  SIT ;  mod 

pf  ilr  a*  priiM.  lEldom  .mt  in  ihg  omnbn 
U«  Of  equity  eourti,  ihejr  l*in(i,  in  imeni, 

■iHMi(h  if  Iwo  pemni  tak*  ■  tkiia,  llis  leiX! 

will  ■ini...  hul  if  th*y  I.Y  ouj  in,naT  joinlly 
BpoR  ii,  in  llw  »>«j  of  inde.  ibu  mm*  round 

»hfn  a  ehip  ie  bon«  lide  «i.«l  >*  priw,  the 

ILm  «t>u  u  law,  uid  nikM  i1  cquiulla.     1 

Tn.  J.  tU ;  •M  funher,  3  ChitL  d«n.  L.  SIS, 

ea.nmon  l>*  for  ihe  leiiuK.  ibouEh'-he  ht 

«.     Bill  ilihoogh  tten  i>  M  •uKi.onhip  ,* 

releaied    mthoul    uny    iiiit  beinf  inililuled 

aninit  her.  hii  reiDcdy.  if  any.  Iiring  in  ih« 
cwiri  of  MilmiTalET,  2  Manh.  R.  133  ;  anri  tb* 

faw  ihsM  U  «  lo  AtoH  i.  «f«m  for  whea 

tomt  «  «  cnnirul,  din,  ui  uiion  ■■■iiut 

penoa  uhen  it  hM  Uken  plico  merelj-  u  ■ 

^  »id  iwnin  muM  b*  brouihl  id  ths  iimnM 

though  thB  ihip  haa  hern  aequiltrd.     1  U 

W  IbB  xinirar.  ukI  tliB  simuUh  or  odrnLaii- 

Oaiu  t.  Etta.  DuuB.  SM.    For  th*  bw  i*. 

Vot    I.                                           W 
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Ds,  not  being  looked  upon  aa  membera  of  our  sociaty,  are  oot  enuled 
durine  iheir  ttale  of  enmity  to  the  benefit  or  protection  of  tlie  Uwa  ;  and 
iherefore  every  man  that  ha»  opportunity  is  permitted  to  aeize  upon  ibeii 
ohaltela,  without  being  compelled,  aa  in  other  casea,  to  make  resuuitio* 
ur  aaUBfaction  (o  the  owner.  But  this,  however  generally  laid  down  by 
•ome  of  out  writers,  mnat  in  reason  and  juatice  be  raatraiiied  to  such  cap*, 
ton  as  are  authorized  by  the  public  authority  or  the  state,  restding  in  tb* 
crown  (c) ;  and  to  such  goods  as  ate  brought  into  thin  country  by  an  alien 
enemy,  afler  a  declaration  of  war,  without  a  aafe-conduct  or  passport. 
And  therefore  it  hath  been  holden  {d),  that  where  a  foreigner  is  resident 
Ui  England,  and  afterwards  a  war  breaks  out  between  his  country  and 
oura,  his  goods  are  not  liable  to  be  seized  (3).  It  hath  also  been  adjudged, 
that  if  an  enemy  take  the  gDoda  of  an  Englishman,  which  are  afterwards 
relakoti  by  another  subject  of  this  kingdom,  the  fortncr  owner  shall  lose  his 
property  therein,  and  it  shall  be  indefeasibly  vested  in  the  second  laker; 
unless  they  were  retaken  the  same  day,  and  the  owner  beiore  sunset  puts 
in  his  claim  of  property  {«].  Which  is  agreeable  to  the  law  of  oaiions,  aa 
understood  in  the  time  of  Grotius  (_/*],  even  with  regard  in  captures  made 
U  sea  ;  which  were  held  to  be  the  property  of  the  captors  after  a  possoa 
sion  of  twenty-four  hours  ;  though  the  modern  authorities  [g)  re- 
[*402]  quire,  that  before  the  propertr  can  *be  changed,  the  goods  musr 
have  been  brought  into  port,  and  have  continued  a  night  Mira  pn 
tidia,  in  a  place  of  safe  custody,  so  that  all  hope  of  recoveting  them  wa*' 
lost  (4). 

(e)  Fthbi.  «D. 

(4)  Ore.  Air.  lil.  jnpMb,  »./tiftii*n,  ST. 

metini  uiiurs*  and  ciptuie*.  ind  the  model  hii  luhiequenily  bccoining  in  snemy.     B  Rdb. 

of  ■ciiuiringandloiinc  properly  theieby,  b»  Rep.4S.     See  1  tdl.  Chitly'i  Cnm.  L>w.  431, 

l)»  ^igimhy  Jeciiions  of  >Ir  Wm.  Scoti,  col-  4.     h  hii  been  ensUiihed  by  le'ent  KU  </ 

baled  and  Kmngeil  in  1  Chitty')  Coniinerciki  p>rlmn»nr.ihaiuDoiii  Engliah  aubjecn.ehipa. 

L.  3TT  lo  SI2,  and  S  Wooddea.  43S  Ui  457.  or  good*  lakea  at  aealiy  an  enemy,  and  aCler 

(3)  And  by  madeni  deciiiona,  Itie  riiht  to  «ardi  relaken,  at  %nj  indelinile  period  artinw, 
■da  upon  oantiacia  made  with  him  during  and  wheiher  btfon  or  after  eBauinea  of  too-' 
ftiUM,  a  only  auapenJded.  not  forreiied.  by  demnHtinn,  ate  u>  t»  resiored  lo  the  wriiinal 
WW.  13  Vm.  J.  71.  3  B.  Ac.  P.  161.  8  proprielon,  on  piymBnt  of  ranain  aalnga. 
Taunt.  £3B.     1  Chitiy'a  Cm.  L.  423  to  42S.  2  Burt,  1198,  and  1  BI.  Rap.  ZT.     The  euititt 

(4)  Modern  autboritiei  RKiuire  aomPlliiiiK  43  tiro.  III.  c.  100.  a.  3D.  makea  an  eiceptioa 
■ore  to  leal  llie  properly  of  a  caplureil  vesael  as  lo  ihipi  which  haie  been  ael  fonh  \rf  cba 
ia  (be  captora.  "  I  apprehend  ihui  fiy  the  ge-  enemy  aa  reiaela  of  rar ;  enaciiijg,  that  iheaa 
ntral  praolice  of  Uis  law  of  niiiioni.  a  aen-  ihsll  not  be  reaiorcd  lo  ihe  oHginal  owiwri, 
Uaca  of  condemnalian  is  at  prsaent  deemed  but  lielang  wholly  to  the  recajilnn.  And  if 
generally  neceaiiary  ;  and  Ihat  a  neutral  pur-  ibe  properly  recapmn.d,  were  eapinrvd  fSracjv 
chaser  in  Europe,  during  war.  does  look  to  the  an  illegal  trade,  then  the  original  right  i«  dj 

aI' d«"dr  u"  he  ^ip.'if  1^  buys  a  prlM  Tss-  re.lituiion.  S  Roh.  Ki-p.  TT,  In  Ihe  eaie  at 
Ml.  I  beliefc  there  ii  no  iniiance  in  uhich  a  ihe  Santa  Cnii,  1  Rob.  Rep.  40,  Sir  Wni. 
man.  baring  purchased  a  prize  >e>>el  of  a  bel-     Srnit  uid.  "The  actual  rule  of  the  Engliah 

Diking   ihat   purrhaM.   merely  becauae  ihat  maritime  law  of  EngUnil   baring   adopted   a 

■hip   had   been   in   Ihe   enemy'*    |K>ue»ion  moil  li!ieral  rule  of  rearilntion  h  iih  mnect  M 

iwantv-fonrhoun,  or  carried  infra  praesidia."  thr  rerapiured  properly  of  its  own  aiibjecti, 

Sir  Wm.  3cau.  in  Ihe  cue  of  the  Fled  Oyen,  gives  Ihe  beiiefil  of  thai  rule  la  its  allies,  nl 

I  Rob.  Rep.   136.     See  also  3   Etob.  Ri^p.  BT  it  appeara  ihat  they  act  lowitrrlt  fintiih  prs- 

and  230. 7.  a     Qoaa  r.  Withera.  2  Burr.  663.  perty  on  a  teas  liberal  principle  :  in  iw-h  ■ 

JLuierodn  t.  Cambridg*,  10  Moil.  79.     But  if  caie  il  adopti  their  rule,  and  treaia  then  le- 

after  Ihs  Iransfer  oT  ■  priie  lo  a  neutral.  ■  onrdinglo  theirown  Disatiirrof  jusiice."    Bol 

Beace  be  concluded  IWween  the  belligerenla,  teilitution  in  any  esse  is  not  frsfiutgw.  faiif 

Ike  innsfet  1.^ cornea  Tiilid,  even  HuKixh  ihira  the  43  Geo.  HI.  c,  IGO.  certain  rates  of  silrsft 

was  no  legal  cundemnAtion,     6  Rol>.  Rep.  143.  are  secured  lo  the  reeiptors.  (w  saiing  or  r*> 

rbe  tilie  of  a  neutrat  will  not  be  deloaMd,  hy  OoTiring  tha  pnpertT.    OiM-*i|,klk  j''  tk*  b» 
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And.  .|a.in.iheLgaadBi'f-*B  <neia.y_aftal3o  in  his  perton,  k  msn  ta^f  m- 
quira  a  mrt  of  qualified  property,  by  lakiog  him  a  prisoner  in  w&r  (A) ;  K 
hSR'titl  &ia  Tansoiir&e  paid  (i)  (5).  ~  And  £ii  doctrine  aeemi  to  havo  lieen 
•xtended  10  negro^qrvant*  (A),  who  are  purctiaaed,  when  cRpuves,Wtht 
■aiiona  with  whom  tbey  ue  at  war,  and  are  therefufe  suppuaed  to  cod- 
tinufl  in  aome  degree  the  property  of  the  maslera  who  buy  them  :  thoughi 
accurately  speaking,  thai  property  (if  it  indeed  cDnlinuesy.'coDsitte  rather 
In  the  perpetual  atrvUe,  than  in  the  bady  or  ptraon  of  the  captive*  (/). 

21,  ThuH  ftg&tiu„>vhaiever  mQveables  are  found  upon  the  surface  of  the 
earth,  giJp  the  sea,  and  are  unclaimed  Ijy.auy  owner,  ar«  supposed  to  be 
aSatidoned  by  the.  )as I. proprietor  ;  and,  as  such,  are  returned  into  the  com- 
IBonsbick  and  mus  of  things:  and  iherefore  iheyJwlongLaa  in  a  slate  of 
tjAluis,  to  the  lirst  occupant  or  fortnnite  tindot,  unless  they  fall  within  the 
description  of  waifs,  or  eBirays,or  wreck,  or  hidden  treasure  ;  for  these,  we 
have  formerly  seen  (m),  are  rested  by  law  in  the  lung,  and  form  a  pait  of 
the  ordinary  revenue  of  the  crown. 


3.  3!l>ns  too  the  benefit  of  ihe  elements,  the  light,  the  air,  and  the  wm- 
lar,  can  only  be  appropriated  by  occupancy.  If  1  have  an  ancient  wia- 
<low  iij)  overlooking  roy  neighbour's  ground,  he  nwy  not  erect  and  blind 

111  WaiHMwllliaciinouiwiltsrtn^iuahillw  pn ><<> lu  WiwAi  /«ml  tmliifmrum /int,it 

f*(iitat(ini,  fHbmUilnsi'nin'sbiiuu,  wxtnt-  nwnij/nfii.  •!  ipm  H,  tmfiiti  mUtrU,  nl  fna 

m/t  tlich  tUi  prfsoiwr  il  tarn.    "  Quart  damwm  ■«/«/  aim  mrmtitii,  4«," 
tenM  A.  mr^  IC.  (H  ni  iJni  A.  g.nrim  H.        (1)  tl^av.KJ. 
ficDlin  ftr  iym  A.  it  XHrri  Clflvi  'nf*»         CI  Culli.  IM.     Ld.  RlJIIL  14T.     Silk.  CCT. 


dured.     2  Bar.  dl  Crea.68S.     4  Dowl.  &  H. 

idofialvafa  234.     If  tha  oosFr  of  land  Iniild  a  huuae  on 

lagmn  IB  EUEi  ai  rBsciia,  a  urn  it  u  effact-  pul,  aad  allrrwanla  ull  th*  hnuis  looiiape> 

•d  \tj  Iha  riling  of  the  captured  cie*  ngninst  son,  and  tlia  rnl  oX  the  land  lo  ant>lher,  Ibe 

ibe  easion.     1  Rob.  Rep.  £71.    «  iti,  li7.     i  veiidee  of  the  hoiua  ma;  maintain  iin  aeiion 

Edw.  Rrp.6a.  ininal  the  leiiilee  of  thelaniiror  Diniructiiu 

(5)  Rauam  of  ahipa,   &B.  ii  now  illegal,  p-  '■-■-  ■-— -■■  ■'^-  >- — 

nnUia  in  cue  of  nrreuiiji.  to  be  illoivn]  b]P  i 

the  admirshir.  by  »  Geo.  III.  c.  35.     43  Geo.  der,  or  any  ueraoD  r.Uiming  under  him.  to  da- 

III.  c.  160.  a.  34,  35.  36.     43  Geo  III.  c.  73.*  rogai*  from  Ilia  nira  gnint;  and  conKquen^ 

(B)  FametlT  it  ku    boMen  that  ■  pnrt|r  lesiLhan  iHenly  jeara' uaa  of  the  liptil  aufi- 

could  iMt  mmiiit^n  sn  action  foi  ■  miiannce  re«.     I   Ut.    lie.     1  Venir.  337.     1   Prioai, 

to  an  ancienl  lifhl,  unleca  he  had  gained  a  ST.     Rajn.  r.  Moodja.  Rpp.  iA.    2  Saund. 

168.     CroEl.lia.     But  Ibe  modern  doctrine  complrlel;  blocked  up  aln>e  tuenly  ye.ra,  il 

i>  thtt  upon  proof  of  an  advene  enjoyment  Toiea  ita  privilege,  3  Campb.  614  ;  and  even 

of  lillhla  for  taenty  yeara  oi  upwards  unnei-  the  praiunplion  of  ri|hl  from  Inenty  yean' 

plained,  a  juit  may  be  dirrctnj  lo  prgiuma  a  undiaturlied  enjoyment,  ia  eieludn)    by  ih* 

'■■!!'  by  (niDl  orallwiHriJie.     2  Saund.  ITS.  a.  enatom  of  I^ndon,  whirh  entiilii  erery  etti- 

■1  £w].  R.  148  -,  Inil  it  the  jrindow  naa  open-  xen  to  Iniild  upon  an  ancient  fonodatinn  u 

•ddnringUw  aaiain  of  •  mere  itnaot  for  life,  high  u  iie  pleaaca.      Com.    Rap.    2TX      ) 

otaieoaiicy  lbrymra,and  rha  owner  in  fee  did  Siranil.  333.     But  the  eircunuianc*  nfa  via 

Diitae(|Uieacein.orknoworiheuienfthe  light,  dow  heini  buili  contrary  to  the  building  act, 

be  would  not  be  lx>und,  1 1  Eiat,  3T2.  3  Caiupb.  affaidana  defence  lo  an  action  for  oiulnicUng 

444.     4C«nipb.  eiQ;  and  Hhcre  the  adjoining  il,  1  .Marah  140 1  and  if  anciPnl  windnira  ba 

land  WB>  glebe  land  In  the  poaaeaaion  of  a  rec-  raiaed  iind  enlnrged,  the  onner  ofih*  adjoin- 

be  no  pteaiimption  ofa  inint  aa  aa  to  preclude  oflighland  air  to  any  part  of  the  .innce  occu- 

a  pur«tiaier  iherenf  under  hi  Geo.  111.  c  I4T.  njcd  by  the  ancient  irindow.    3  Camlip.  BO. 

from   building  and    otialnicling    an    ancienl  TiHiI  depri'alionor  lif^Ut  i*  not  neeeaaary  lo 

lighi,  IB.  itK.  579 1  but  when  the  window  tualain  ibia  action,  and  if  the  parly  eannoi 

haa  Iieen  proied  to  have  been  in  eiiittnca  up-  enjoy  the  light  in  ao  free  and  ample  a  manner 

warda  of  twenly  yean,  and  it*  origin  cannot  at  he  did  lirlbre.  he  may  auatain  ihe  action, 

(Moaot  diNuib  it.  tboii(h  no  aTidanoe  that  the  of  light  or  air.     4  EUq.  R.GD.     Chilian  \.  Sit 
*  We  hnva  no  nob  atMWaa  in  the  U.  S. 
'4g)B«HoT.a.(«alihamdorth*VoLB  II 
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to  obalnKt  Ibe  tight :  but  if  I  build  my  honm  cloao  to  hb  wait,  whicli 
dukens  ii,  1  canuot  i;Dnipel   bim  to  deoiolith  hia  wall ;  for  there   tha 

first  occupancy  ia  rather  in  bim,  than  in  mp.  If  myneigbboor 
[*403]    'makes  a  tnn-yard,  ao  as  to  annoy  and  render  Ims  utubrioiM 

the  air  of  my  houae  or  gardens,  the  Uw  will  furnish  me  with  • 
remedy  ;  but  if  he  ie  first  in  pMseaaion  of  the  air,  and  i  fix  my  hrintatiMl 
Hear  him,  the  nuisance  is  of  my  own  seeking,  and  may  contimie.  If  ■ 
stream  be  unoccupied,  I  may  erect  a  mill  diereon,  and  detain  th«  ynltrt  i 
V«t  not  BO  as  to  injure  my  neighbour's  prior  milt;  or  hla  meadow  :  for  he 
hath  by  the  first  occupancy  acquired  a  property  in  the  current  (7). 

1.  With  regard  likewiae  to  animaleVerM  najurav  (B),  all  mankind  bsi 
hj  the  original  ^rant  of  the  Creitsf  I  right  to  puraue  and  taite  arfy  fowl  or 
insect  of  the  air,  any  fish  or  inbabitanu  of  the  waten,  and  any  beast  or 
reptile  of  the  field:  and  Itdsiratnral  Ttgtal  bfitl  continues  in  etrery  indivi- 
dual, unleaa  where  it  is  restrained'  by  the  elvlt  taWs  df  the  country.  And 
when  a  man  has  once  so  seized  them,  they  become  while  liring  hisjmS- 
)l«rf  property,  or  if  dead,  are  oft^uiefy  his  own  :'so  ihatto  sioal  ihtm,  or 
tXhefWiae  invnde^-thit  property,  is,  according  to  iheir  respectj»e  Talnea, 
sometimea  a  criminal  offence,  somsumes  only  a  citdl  injuiy.  Tho  restric- 
tions which  are  laid  upon  this  right,  by  the  laws  of  England,  relate  prin- 
cipally to  royal  fitih,  as  whale  ana  sturgeon,  and  such  terrestrial,  aerial,  or 
squatic  animals  as  go  under  the  denomination  of  gtane ;  the  taking  of 
which  is  made  the  exclusive  right  of  the  prince,  and  such  of  his  snbjeoii 
to  whom  he  has  granted  the  same  royal  privilege  {9)-  But  those  animals 
which  are  not'e^reasly  so  reserved,  are  alill  liable  to  be  taken  and  appit»- 
priated  by  any  or  the  king's  subjects,  upon  their  own  territories ;  in  ih« 
same  manner  as  ihey  might  have  taken  even  game  itself,  till  ihsaa  citil 
prohibitions  were  issued  :  there  being  In  nature  no  diatinctioa  between  dm 

■nd  pitiTC  tbit  he  had  muiacd  u  injiaY  Sum 
cb  mertlv  otwmicM  th*  proipeci  it    Itw  »sDt  of  a  ■ufficMtil  quuitiiy  or  «micr.    1 

^Is.    0  Co.  se.  b.    1  Mod.  SS.    Nor    B.  &  C.  SIO.    4  Dnirl.  &  R}I.  S83.  S.  C* 

opening  a  window  and  deitoying  IhA    Ths  f  #.  .  i   ■■         ,      ,    i 

liana,  ttudiin, 

to  prevent  ■  right  to  il  beinf  acquiiHl  bf  which  ibe  wnier  had  been  uird  lo  flow,  bthrt 

twenty  jrean'uie.    3  C»mp.  83.  wiy  mpiJitipriiiion  of  u  by»nolhei,  diTenmim 

;T)  Runniiu  watei  it  ongininy  patliei  jurii,  of  it  lo  Iht  pniuilicc  of  any  othfr  land  owner 

and  an  indiTidiut  ean  on]j  aequira  a  ri^hl  lo  Icwer  dnwn  the  riirr.  Mtan  tutd  ai  an]  tisM 

it  by  uplying  ao  much  of  il  a*  ha  nqiuroa  lor  before  luch  enlargement  appnipriiited  la  hia- 

a  benefieial  paipOM,  leaiinii  tb«  nat  la  alheii,  Mlf  ih*  lurplai  wkici  KhjchilidDnl  uu|ie 

who,  if  ihry  ai-quiie  ■  rigbl  lo  it  by  auhae-  by   Ihe  fannar  channel,    G  Eaai,  liOCL    And 

tufbed  ia  ih>  enjoymeni  of  it.     Bui  wban  tha  for  foreini  back  mter  and  injuring  bia  miU, 

pluntilT  alteged  thai  defroduil  hud  erected  although  hie  hai.  wnhin  •  fav  yean  ptavimi, 

(nedamaboTeplainiiirapreiniaFi,  and  video-  ererted  awheel  re(iuiriaf;U!ii  watet  ihan  ihr 

•d  BDOlher,  and  thereliy  prevented  the  water  one  he  preTiouilv  uied.    1  B.  &  A.  33S.     Bat 

Aodi  running  in  iit  uiual  eaune,  and  in  ita  wbsn  the  delendut  eraeted  a  dam  abare  lb* 

naual  calm  and  imnolh  manner,  lo  Ihe  plain-  millof  the  plantilT,  by  ahichthr  water  wM 

tilTt  premiaeK,  and  thereby  Iho  water  nm  in  t  di'erted  finm  ila  aceuaunned  chaonel,  hot  la 

diSertnl  channel,  and  with  gretlrr  riolence,  which  it  telurned  long  bejora  ir  reused  the 

and  injured  the  banka  and  piemiMi  of  plain-  plainlilTi  mill ;  which  divrrtion  aSecied  ibe 

lilT,  but  did  not  allege  any  iiijary  from  the  regularity  of  the  lopplj,  Ihouih  il  pmdueed 

the  jury  faund  ita-t  plainliif^  premiaca  wera     liff  wat  eniitled  to  reeorer.    T  Moore,  3U. 
not  mjurrd.  but  ware  oF  opinioo  thai  defend-    Ai  lo  Ibe  pleading*,  aee  1  Price  Rep.     I  and 

puintia  could  not  recover  damage*  for  I...     _ 
•nMion  of  tha  duo,  but  wat  booTKl  to  allega        (B)  See  Ihii  cnatrataited  ja  vaga  4lt.  tml* 
•  8m  ibo  IS  John.  Sl> 
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t7«cieB  (^  wild  animals  and  Bnatb«r,  bettreen  the  right  of  asquirins  |ho> 
perty  in  a  haie  or  a  squinol,  in  a  p;truidge  or  a  butterHy  :  but  tlie  aiffei* 
ence,  at  present  made,  arises  merely  from  the  positive  municipal  law. 

5.  To  this  principle  of  occupancy  aUu  muslbe  referred  ihe  m^llwd  ol 
•fijuiriiig jl  *jlC£ial  peraonal  properly  .!il_£°I?'_,Mffi!y'.''A-  mt  ^tw 
grounds  o^  other  emSlements  [1 0\  by  any jBfijje jjor 'unhelaiid  who    ['4041 
QatEJsown  or  alaiileiLil^a'UKiher  he"be  ojy'uer  orHie  inheriiBncB, 


..  ,.  _   ^.  ■    h  emblements  are  distinct  from  the  teal  estate  ii) 

the  Untl,  anueubjecl  to  many,  though  not  all,  ihe  incidents  attending  per* 
■onal  chattels,  'i'iiey  were  devisable  by  lesiameitts  before  the  statute  of 
wills  (nt),  and  at  the  death  of  the  owner  shall  vest  in  hia  executor  and  not 
his  heir ;  they  are  rorfeitable  by  outlawry  in  a  perconal  action  (n) ;  and 
by  the  statute  11  Geo.  II.  c.  19.  though  not  by  the  common  law  (a),  they 
may  be  distreined  for  rent  sir«re  (1 1)-  The  reason  for  admiltiii^  ibe  ao 
quisition  of  this  special  property,  by  tenants  who  have  temporary  inlcreets, 
was  formerly  given  (p^  ;  and  It  was  esiended  to  tenants  in  fee, principatly 
for  the  benejii  of  their  creditors :  and  therefore,  ibuugh  the  ejnblenient* 
are  assets  in  the  hands  of  the  .executor,  are  forfeitable  vpon  outlawry,  and 
distreitiable  for  rent,  ihey  are  not  in  other  respects  considered  as  persona] 
chattels  ;  and  particularly  ihcy  are  not  the  object  of  larceny  before  ikey 
ue  sevtired  from  the  ground  (5). 

6.  ThejJQciriae  of  property  arising/iQot  accession  is  alsQ.gnouuded  oi) 
the  lighLttf -Ogsiiginpy-  By  the  Roman  law,  if  any  given  corporeal  sub- 
stance  received  aUerwards  an  accession  by  natural  or  by  artilicial  means, 
■rtyTtiBKowlh  of  vegetables,  iTie  pregnancy  of  animals,  the  embroidejt* 
ing  ttdoti^  or  the  eonveision  (rf  wood  or  metal  into  vessels  and  utensils, 
the  original  owner  of  the  thing  was  entiiled  by  hia  right  of  possessjoi)  t* 
tBe'propprly  of  it  under  such  its  di^ie  of  improvement  (r) :  but  if^e  thing 
itself,  by  such  operation,  was  changed  into  a  different  species,  as  by  mak' 
Ing  wine,  oil,  or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  belong-  >' 
ed  to  the  new  operator;  who  was  only  to  malie  a  satisfaction  to  the  for- 
mer proprieur  for  the  materials  which  he  had  so  converted  {s)  (12).  Aa4 
these  doctrines  are  imphcitly  copied  and  adopted  by  otir  Brae- 
ton  {t),  and  have  since  been  'confirmed  by  many  resolulioos  of    [*405] 

(«  Fart,  t  sit.  (f)11nM.  IM. 


!m  fm^  i».  i«. ' 

(f)  (.1,(.S&1. 

(10)  "The  right  U,  ctnlileraanli   don    not 
rifhl."     Mr.  Chri>ti.r.'i  edit.     Sealbstawu 

not  iliall   Itui  iheriff  »I1  or  liiipoe  of  uf 
elorrr.  rye-rtui.  or  any  inificiit  /^rasa  whnt' 
•OBW,  •hiGh  (hill   iM  newly  •o-fn  and  b« 
■nwinf   under  inj  Dn^   of  (landing   oorA. 

<il}  BuIbTihaMGn.ill.c.SO.Mialiarifr    Enili 


or  cirrj  off  from  aoj    book),  ihat  Ktiateie 
-     -■p..in.ny.  -  .    .        ■ 

toolTmiJ  to 


I  any  ttnw,  chnlT,  or  turai[»,  in  any  catr,     properly 


or  Htiiiao  UKsmtnt  laade  bt  itw  titj  of  ibc  ori|kinal  aiauriiiJs  ;  ■•  if  Uaihei  b* 

Iiecefii  of  the  oonfr  nf  Ibe  lan^ ;  but  th«  |g.  mudr  into  al^oei,  clolb  into  a  coat,  or  if  >  Ira* 

tLf:  of  Iba  Ri.itetKo  of  audi  iwvenaiit.  &c.  mo  a  diSannt  tgurr.     S  Han.  Vll.  (o.  15. 

But  ihrpn>dLice,&e.tn*yb«anm1d,>ul,>K«  13  Hen.  Till.  To.  10.     Ths  naea  referred  Ut 

to  an  aiminenl   lo  elpend  it  M   tb«  laid.  Bra.  Ab.  Properlla.  23  Moor.  30.     Pooh.  38. 

And  lanilnrda  are  not  lo  diiiiei*  for  nnt  on  ara  terr  eipticit ;    (M  alao  S   Campti.  STB. 

purehtHrj  of  nop*  •'•atad  fton  IhaaDiJ.or  Com.  Dig.  P[«adar,3.M.  W.     Bac  Ab.  Tr*a|k 

•iher  thingi  told  lUbjecl  lo  lucb  afieement ;  G.  3. 


u,g-,-ccT:C00glc 


t  f6  THE  RIGHTS 

A.0  courts  III).  It  hath  even  been  held,  that  if  one  taVes  away  and 
clothes  another's  wife  or  son,  and  af^erwaTda  they  return  home,  the  gar- 
mMta  shall  cease  to  be  his  property  nho  provided  them,  being  annexed 
lo  th«  person  of  the  child  or  noman  (w). 

7.  fiutjnjhe^aseore(in/Vj>o>>orgood8(13),where,thoseortwoper«om 
are  soliiterniixei!  tliat'tEe  BBvemTpuitions  can  be  nojonger  diBtin^ishc), 
the  English  law  partly  agrisea  with,  and  partly  differs  from,  the  civilT  Tf 
Ute  intermixture  be  by  consent,  1  apprehend  that  in  both  laws  the  jtroprie- 
tOfE  have  an  intereal  in  common,  in  propliition  to  their  rgsaectiyc  sbarea  (z). 
But  if  one  wilfully  interniixea  his  money,  conu.Qt.Jiay,  with  that  of.  sjtv- 
tbettnan,  withont  his  approbation  or  knowledge,  or  casts  gold  in  like  man- 
n^mittnmothef'rinwWflgpOl  or  cruciWe,'  the  civil  law,  though  it  givea  the 
Mie  property  of  the  whole  to  him  who  has  not  interfered  in  the  mixture, 
yet  IllowB  a  aatisfaction  to  the  other  for  what  he  has  so  improvidently 
lost  Cy)-  But  our_  law,  to  guard  against  fraud,  gives  the  entire  property, 
with  -ut  any  account,  to  him  whose  original  dominion  Ts  invaded^ .and^pn- 
deavjiired  lo  be  rendefeduncettaitl'Wirtioiit  his  own  consentlfzj- 

8.  There  is  still  another  species  of  property,  which  (if  it  subaists  by  the 
comr.^n  law)  being  grounded  on  labour  and  invention,  ia  more  prope^ 
leduc.ble  to  the  head  of  occupancy  than  any  other ;  eince  the  right  of 
occup.incy  itself  is  supposed  by'fflr.  Locke  (a),  and  many  others  [I),  to 
be  fot.Aded  on  the  personal  labour  of  the  occupant.  And  this  is  the  rijghl, 
which  an  author  may  be  supposed  to  have  in  his  o wirongTnir literary 
compojition  :  io  that  no  other  person  without  his  leave  may  pubhsH  » 
malcepofit  of  the  copies.     When  a  man  by  the  exertion  of  h^a  rational 

powers  has  produced  an  original  work,  he  seems  to  have  clearly 
[*406]    a  'right  to  dispose  of  that  identical  work  as  he  pleases,  and  any 

attempt  to  vary  the  disposition  he  has  made  of  it,  appears  to  tw 
m  inv.^ion  of  that  right.  Now  the  identity  of  a  literary  composition 
consists  entirely  in  the  stntment  and  the  language;  the  same  conceptions, 
cloihRil  in  the  same  words,  must  neces.sariiy  be  ifie  same  composition : 
and  whutever  method  be  taken  of  exhibiting  that  composition  to  th6  'Wff 
or  the  eye  of  another,  by  recital,  by  writing,  or  by  priming,  in  any  num- 
ber of  (.opiea,  or  at  any  period  of  lime,  it  is  always  the  identical  work  <A 
the  author  which  is  so  exhibited  ;  and  no  other  man  (it  hath  been  thought) 
ean  have  a  right  to  exhibit  it,  especially  for  profit,  without  the  author's 
consent.  This  consent  may  perhaps  be  tacitly  given  to  all  mankind, 
when  an  author  suffers  his  work  to  be  published  by  another  hand,  without 
any  claiiii  or  reserve  of  right,  and  without  stamping  on  it  any  marks  at 
ownership  ;  it  being  then  a  present  to  the  public.  Tike  building  a  church 
or  bridge,  or  laying  out  a  new  highway  ;  but,  in  case  the  author  sells  a 
Mingle  book,  or  totally  grants  the  copyright,  it  hath  been  supposed,  in  tba 
one  case,  that  the  buyer  hath  no  more  right  to  multiply  coptea  of  that  book 
for  sale,  ician  he  hath  to  imitate  for  the  like  purpose  the  ticket  which  ia 
bought  fo>  admission  to  an  opera  or  a  concert ;  and  that,  in  the  oth^T,  tha 
whole  piiiperty,  with  all  its  exclusive  rights,  is  perpetually  transferred  to 
the  grantee.     On  the  other  hand  it  ia  urged,  that  though  the  excltiaira 

)■)  Bro.  4lr.  Ml.  ■nHTMi,  n.  If oor.  M.  Push.  ti)  Pc«b.  SS.  IBnMi.MS.  IIIaLF.C.*!!.  • 
M.  Tam.  ni. 

M  Xaor-IH  Mi  Oo  0«.  putt,  d.a. 


(13)  b«*Cma.Di|.  PlMdM.3.H.38.BM.Ab.'n«ipM*,E.a.    3  Ouapb.  (H 
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(MopciTtf  of  the  manuKript,  and  all  which  it  contains,  undoubtedly  belong! 
to  iBO  author,  htfore  it  is  printed  or  puUished  ;  yet,  from  the  instant  of 
publication,  the  exclusire  right  of  an  author  or  his  assigns  to  the  sole 
communication  of  his  ideas  immediately  vanishes  and  eraporates  ;  as 
•being  a  right  of  too  subtile  and  unsubstantial  a  nature  to  becume  the  sub- 
ject of^projerty  at  the  cbramon  law,  and  only  capable  of  being  guarded 
tf positive  BiatutoH  and  special  provisions  of  the  magistrate.  ' 
'Th(i~~Romao  law  adjudged,  that  if  one  man  wrote  any  thing  on  tb« 
paper  or  parchment  of  auothei,  the  writing  should  belong  to  the  owner  of 
the  blank  materials  (c)  i  meaning  thereby  the  machanical  opera- 
tion of  writing,  for  which  it  directed  the  'scribe  to  receive  a  satis-  [NOTJ 
faction  ;  for  in  works  of  genius  and  invention,  as  in  painting  on 
another  man's  canvas,  the  same  law  (<^  gave  the  canvas  lo  ibe  painter. 
As  to  any  other  property  in  the  works  of  the  understanding,  the  law  is 
nlent ;  though  the  sale  of  literary  copies,  for  the  purposes  of  recital  or 
multiplication,  is  certainly  as  ancient  as  the  times  of  Terence  (e),  Mar- 
tial (/),  and  StatiusM.  Neither  with  us  in  England  hath  there  b«en 
(till  very  lately)&nynnal  (A)  determination  upon  uie  right  of  authors  at 
the  common  law  (14). 

mhvuH  Mt  enwa  Ml  Uf  td  In  tin  cue  of  .Utifar  r.  TVirbr,  in  K.  K.  Fuat. 

7\Juit  KW^mf ,  jh^rw  wrfs'  0  Oeo,  III.  17fi^Uvit  ui  iicluvvfl  uid  panrniml 

.  iomiiiMi tm ti^ni.    l%il.X  cnpvrlfhLtn autbDniiitiiliiM by tlMcammonlaw, 

).  8ulaftarwinti,lnt)HC»«oI  fMniiMm  v.  Stctri, 
bcfOn  Ids  houH  nf  lonli,  M  F<*r.  ITT*.  11  w«n  \\M 

ak.  ■).                                      '  IhitiwcotintilUMwiabiltUlniuUHni.tAaclha 

T.  n.  lU.  1.  ilT.  IM.  nptntlon  of  iha  MianI  tanu  cnsMd  by  lb*  its- 


«  (aered  ud  inviolable  ihan  in 

•icluiin  cnjoymrni  in  rcuon  ud  ntiiire  ;  flowi  lo  nuikind  frain  Ihr  Ulnur  liy  wliieh  U 

■nd  if  lueh  *  maril  right  Hiilcd,  wheihsr  it  ii  anjuircd.     Literary  pro|>«ny.  it  mi»i  be  ad- 

wn*  reeotiniged  and  lupportm]  by  the  commoa  miriea,  ii  rery  different  in  iln  nature  rnHD  ft 

bo  of  Gnglnnd;   and  whether  the  nomrnoa  prnperty  in  (ulsUDlial  and  corpnrenl  olijecla, 

law  wu  inieiidrd  t/i  be  rtatrained  liy  the  ■!»-  and  thia  difference  haa  ted  some  lo  deny  it* 

fate  of  qaeen    Anne  ;    are    qiieitiaoa    upnn  eiiiUnec  aa  pmpetty;  hill  whelher  it  ia  nj 

vrhich  the  learning  and  talenit  nf  the  highcal  gintra,  or  under  wFiaterer  denominatinn  ol 

pi>»err>illy  and  laalonaly  eiened  aeema  founded   upon  the  aime  ftinciple  of 

Theae  queilion*  were  finally  ao  determined  general  utility  lo  aiMieiy.  whleh  is  tlie  baait 

Aat  an  author  haa  no  righl  at  prcaent  beyond  Dfall  other  moral  riihla  and  otiligationa. 

Ibe  limila  fiieit  t>y  the  alalnla.     Bui  aa  that  Thut    eonaidered,    an    auihur'a    eopiiigla 

dMerminatinn  was  oonlnrf  U  the  opinioti  of  ought  to  be  eaieemed  an  inviolalile  rii;hi,  ••• 

brd  Manalteld.  the  learned  eamnenialor,  and  Utillahed  in  aoond  reaaon  and  abstract  monli- 

■•Teral  other  jiidgm.  erery  peraon  may  atill  ly, 

'  In  pennitieH  to  indulge  hi*  a«n  opinion  if|>on  No  leaa  than  eight  of  the  twelve  Judge* 

the  pmjiriety  ol  il,  wiihoiii  incurring  the  im-  wen  of  opinion  that  this  wu  a  r:ght  allowed 

'                       Nothing  ia  more  er-  and  perpetuoted  by  the  comnbofl  law  of  Bnf 
bill  ail  held,  that  the  enjoyment  of  il 


;ir«Btie«  of  referring    land  , 
in  of  moral  ri^la,  and  the  lyatem  of    wb>  aliridced  by  tl 
—iiily,  to  thai  aarage  Mate,  whiah  ia     and  that  aJl  remedy  lor  ina  Twiuiin  ai  ii 
J>  hare  preceded  eiTiliied  eMalillih-    taken  away  after  the  eipiration  of  the  l< 
which  lileraiy  eompoailion,  and  of    apecilied  in  the  ael;  and  agrer-''-  '- 
"  tha  li^t  lo  '■  — '-■  •- •-■■ >-  '— '  ■-■■• ' 


•M  origin  of  moral  ri^la,  and  the  lyatem  of  wb>  aliridced  by 

■BturHleiiiiily,  to  thai  aarage  Mate,  which  ia  and  that  aJl  remt 

— 1  ..  t .jgj  ciiiliiod  ealaliliih-  taken  away  aftei 

■ly  eompoailion,  and  of  apecilied  in  the  ....   ^. 

_ nw3e  of  aaoenaining  a         S re  the  argument*  aifenph  of  the  Judge* 

■Kirat  right  I  eanCBire  ia  lo  inquire,  whether  of  the  kini'a  bench,  and  ihe  opinions  of  the 

k  i*  aiieh  HI  ihe  reaaon.  ths  cultivated  reaaon,  reat.  in  4  Burr.  £303. 

•f  mankind  mual  necaaaarily  aaaent  lo.  Before  the  uniom  of  Great  Britain  and  Iti- 

Nd'giropoMitinnaeema  mora  con fannalila  to  land  in  ISOI,  no  atatute  exiated  to  prMent  Co 

■hat  criterion,  than  thai  arerToneihaiiMrnjoy  uyrighl  in  Ireland.     Bui  now,  ny  the  mat.  <l 

dM  reward  of  hia  lalnur.  the  harveal  where  he  Geo.  HI.  (U.  K.)  e.  107.  |.ra'ieiona  amiilar  to 

luM  aown,  or  Ihe  fruit  of  tha  tree  which  he  baa  thnae  in  the  aialals  of  Anne  are  re^enarled. 

jitnnied.  anal  extended  to  tha  whole  of  ihe  united  klng- 

Aod  .  any  pnTSls  lifht  aa|ht  to  ba  pre-  don :  lbi«*  praniioo*  ate  aim  «aforcc<'  kV 
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Sul  wbsl0v«r  inhervBt  cop]rrigbt  might  Imt*  bean  anppoavd  to  aobHit 
the  coioiDon  law,  tha  stwuie  SAnn.  c.  19.  (aoiBiidsd  by  stal.  15  Geo> 
III.  c.  53).  hath  now  declared  that  the  author  and  his  assipis  shall  faav* 
the  aob^hberty.nf^rinling  and  reprindng  his  worliB  tot  the  teem  offoone^ 
y tan,  and  no  linger  (i) ;  and  hath  alio  protected  that  prupwty  by  wldiiumal 
penal tiea  anH  rodeitureB :  directing  farther,  that  if,  at  the  ead  d*  that  tern, 
the  auihjr  himself  be  living,  the  right  shall  then  return  la  him  for  uiothat 
lOHSof  the  aame  dursUon  (IS) :  and  a  similar  privilege  is  axuuded  to  the 

It)  BriuiuMlSOM-m.  e.U.ui>iaiiUtttnul|tlTaHMlBUilirufKtua|nDiHltDtb*^Mi> 

mit,  ud  c«iulo  Btluc  Iwneil  •odatln. 

■ddilioDtt  reintdiea  ind  iocrtunl  ptiwItiM,  boi^  or  booki ;  uul  t^arf  neh  adendar  iImII 

mil  an  miiod  un  lltt  cue  for  diuiii{«  ii  ape.  alw  farfeii  ibracpeiice  far  aretj  ihcet  ihara 

oiAeall;  given  to  Ihe  part]r  injured,     PraTima  of,  either  printed  or  prlniinc.  or  pabtinbed  or 

to  Ihii  act.  meB  of  inia*  aDd  leaming  in  aipoaed  to  aala :    PmnidBir  ilut  all  hciUm*. 

Iieland  nere  Blimulaled  anly  b]r  the  iimeDli'e  tuju.  billa,  iadlclmBnitatiDFoinialiDniilaraD* 

whieb  lord  Camden  aplendidly  deicribei  in  nffence  commilted  againii  the  uid  met,  atull 

Iba  ooDolDaian  orbiaarguinentifunBtliterarT  be   breufhl.    aued.    and  coiDmeneed    oiihia 

MpMty.     "  Glory  ia  the  rtwai^  of  iciance,  tweWa  moothi  aeit  aflat  luch  oflrnca  oqb. 

and  ihoM  u'ho  deserve   it  icnrn  ill  meaner  raiiel     The  luU  to  tba  «p]rn«l>t  "f  booki  it 

riem.     lt{ieiknoti>rihfl  acribblen  for  bread,  directed  by  Ibe  act  Id  be  eaiered  it  SuiiaaerV 

wbo  leue  the  pteu  uith  iheir  meicM  pn>-  hall,  within  ■  limited  time,  andot  a  pBmlijrW 

docUona.     FouTteen  >»n  are  too  long  a  privi-  forfeiture  of  five  pounda,  together  with  eleven 

laia  for  their  periahahle  truh.     Il  wan  not  foi  limea  the  price  at  which  raeh  boati  shait  ba 

pin  thai  Bncon.  Newton,  Milun,  LocWe.  in-  aoM,  or  advcniaed  for  aate  ;  Pre* ided  Ihat  BB 

itmeted  and  deiiibied  the  world.     When  the  lailure  in  making  iiichenirf  ahall  inanjiaan- 

boobiiellEi  oReced  Milton  five  pounda  foi  hii  ner  alfeei  Ihe  copyright,  but  ahuU  onlr  aubjart 

Panidile  Loat,  he  did  nol  reject  il,  and  com-  the  peiaon  making  default  to  lb*  pwaltf  ataM- 

ait  kia  poaoi  to  tba  Bamea,  nor  did  ba  acoepi  (aid  undar  lb*  aanl  tm. 

the  miaenble  pitlaiiee  a*  Ihe  rewanl  of  hi*  la-        Whenever  an  aciign  at  tba  anil  of  the  aathor 

bovr;  ha  knew  thai  Ihe  real  pnce  of hii  Kork  woaM    lie    againat  a  perann    pirating    tufa. 

ana  iauionaiitj,  and  that  poaMrilj  would  par  (,I^nt  Btnn  t.  JnbuMii,  3  Heii*.  39,     Utft- 

it."  V,  Kiiia,  B  Ves.  235.     SOKkJal,  >.  Otrlumi. 

tlS)   The  alalulc  of  M  Geo.    III.  c.  1S8.  S  Barn.  &  Oeaa.  ITI)^  or  autK,  (P/««L  t. 

anacU.  that  the  author  of  any  liooV,  primed  Balltn.  IB  Vpa.  41T.     Cbnnii  v.  Wailar,  t 

and  publiihed  *ubiequentl>  to  the  aaid  act.  Bam.  dl    CreM,  861),  or   friitlw,  or  dW<% 

and  the  aaaignee  or  uaigni  of  luch  author,  IBlackwtH  t.  HarpB,  Bunard.  Cba.  Rep-  ISO. 

ahall  have  tha  lole  liberty  of  printing  and  re-  Wmint  r.  .iiU.  IT  Vei.  4M.     Hmtm  ». 

printing  luch  book  for  the  full  term  of  twenty-  Hogf,  2  Vet.  Jan.  333.     £«ig*a  v.   Wm- 

eight  yean,  lo  commence  from  the  daj  of  fint  chtilir.    10  Vea.   3T1.      JVevton  t.  Cimm,  4 

pulilialiing  the  name  ;  and  also,  if  the  author  Bingb.  945).  a  court  of  equily  riW  grant  as 

•halt  be  living  at  the  end  of  ihnt  period,  for  the  injunction,  tn  restnja  a  fiMid  on  ihs  autbor'a 

reaidueofhianalural  life  ;  and  thatif  any  per-  property:    but,    where  the   cUaracter  of  iha 

■hall  within  the  leriDS  and  times  grinted  and  recovered  in  reipect  iberenf  at  law,  equity 

limited  by  the  said  act  ax  sfortMid,  print,  re-  will  refuae  to  inlerpOH.     (Zieiemc*  v.  Smidk, 

prini,orimport,areau>elobepTinled.it>prtnt-  Jacob's  Rep.  473.     tValorf  v.  tVoUv,  7  Vm. 

•d,  or  imported,  any  ■u>;h  book,  without  Ihs  3.     5WAtv_v.  Shennnd,  2  Ueriv.  44a     £«J 

eooaeni  of  the  lutbor,  or  other  proprietor  of  aaJ  Ladu  PerchrU  v.  Flimx,  9  Vea.  di  Bea, 

lheropyright,Gnt  had  in  writing!  or,  know-  SB-     lit  r.  PriUhtrd.    38waut.41S).     Tha 

tog  tha  book  to  be  BO  printed,  reprinted,  or  im-  plaintiff  muil  also,  in  order  to  entille  him  la 

ported  without  such  conicnt.aball  sell,  publiah.  an  injuneiion,  gbew  the  propeny  in  tha  pinMl, 

It  «ipose  to  ssic.  or  cause  to  be  anid,  pubUnh-  work  to  be  clearly  •eated  in  hinuelf,  either 

•d,  or  eipased  to  sale,  or  shall  have  in  hia  ta  the  snthor,  or  as  an  aisienec.  for  his  owa 

possnuion  fnr  sale,  any  such  book,  without  benelil,  or  id  trust  for  others  and  thii  inla- 

such  consent  firat  hnd  and  obtained  a*  afore-  real  must  he  distinctly  elated  in  Ihe  lull ;  tat, 

saidi  then  such  offender  shall  be  liable  to  a  the  injiinclion  ought  to  be  wsmnted  by  what 

tpecial  action  on  the  cua,  al  Ihe  suit  of  the  appears  in  th*  bitl.  not  by  what  ia  braughl  br- 

■uihor  or  other  pmiirietor  of  the  coiiyright  of  wsid  merely  by  affidavit,     (ftial  >.  SincUth 

aiich  book,  and  the  iiuibor  iball  recover  such  3  Swanst.  6891 

damages  as  the  jury  on  the  trial  of  suOh  action,        The  collection  of  maurisis  may  eatabliah  a 

or  on  liie  eiecuiion  of  a  writ  of  enquiry  there-  claim  to  copyri^t  in  a  work,  nolwiihatandiaf 

on,  sliall  give  ur  assess,  together  with  doul>le  the  aubjeet  may  be  obvious  u)  all  maskiad; 

cnats  of  luit:  snd  every  SLich  oSeiider  shall  and  an  uijunclion  will  issue  to  *Inp  the  pcitji> 

also  farfeii  such  Iwok  or  Unk*.  and  shall  do-  cntioD  of  a  work  which  is  a  aervile  cofiy  of  s 

liver  the  same  to  the  suthurorothei  proprieior  preceding  one,  witb  merrly  cilourablii  alien 

ef  the  copyright  thereof,  and  the  said  author  lions.     (^oUJIewwi  >.  SixkdaU,  13  Ves.  X1J. 

ar  V  iiiator  ahall  nuke  iraale  paper  oT  auch  STO.      daUmasn*  v.   Bttuuan,  S  Tn    ^M 
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itr  tnittw.  m 

by  ttusMiuwSGra.  tl.o.  13.w«d7Gw.  ll[.cj3S,ke»M«»«DiiQliMlb» 
damagtiB,  wiih  double  costs,  by  statule  17  Geo;  IH.  a.  il-  AU  wiufiHi 
psrliameniary  protections  tppvar  to  have  been  suggested  bj  the  eyceptioa 
ID  the  statute  of  monopoUas,  31  Jac.  I.  c.  3.  whicb  sUows  e  royal  patiiu 
of  privilege  to  be  grantad  for  ftmiteen  yesra  to  «ty  invenlor  of  a  new 

Suihor  print!  and  pahliihai  atrmd 

'    nmMptiblT.h  here.  b«  mnnoi.  Kfter  >  na 

.  -  i  (0*y  r.    m>*Up  il*i*  fcr 

^  5  Tu.  S6}:  uut  luch  uUiIiDnn  >nd    aUpud,  inj  tka 


la  BWjjiroperly  b«  m  ._.  . ..        ,  .  _      .    ^.  _ 

rfcnMrrighu    (Cory  >.  Xwg—  -4  £«•••  1  Ihsvark  ia  tht*  cawtfT.  amain  >a  iirnno- 

But,3S0).     Bl>i,  it  will  not  be  pgr«med  Uul  tjon  UHinti  luchKnon.     {Clrmmir-  WfDb 

«a>  m»n  «hoatd,  under  |,rai«nce  of  unouiion,  <r,  a  Barn.  &  Cre...  866,  9T0). 
JB  flat  pgbluli  Motfaar'*  wmIi,  sm  ijefimiid         A  pant  uiiiniuent  of  th«  «opTrigtii  of  K 

kjm  of  loe  fruil  of  hii  laboun;  ( tViUtu  t.  woik  mky  not  be  uiRHienl,  perbagM,  u>  gin 

jtiloa,  17  V«.  424] :  for.  althaugh  mn  HtislricI  th«  Htigiiee  ths  piivilewa  conforred  br  Om 

arMraliridgmeTa  of  a  paUiealion  i*  allowa-  Legisliitiirfl  upanthaiuihar.     {Pnnin.Walk- 

Ua^OnUn  r.  KiMWTiUt.  AjnU.  4CU.     Odn  n  8  Mia.  &  Sel.  a>     Bui,  ohcn  a  plMil**! 

T.  mtcu,  %amatd.  Cha.  Rep.  36S.     Bull  t.  hai  been  iDduoed  b;  lucb  auignmenl.  to  em- 

Walkfr  +  0*-(r((,  I  Br.  451.     Whilli<tthm  p*oJ  hi)  cjj>i(»l  .nd  attention  upon  a  »oA, 

T.  IVio^,  Z  SwBi>at.  131),  and  a  caloun)^l«  withdrawing  ibfm  from  other  maiten  in  whiph 

■balract  will  be  lettrained.     IButuncordi  t.  they  miiht  poHibif  bane  been  moie  prolilalilv 

Rshucn.  9  Vee.  709.     Conun  t.  Boala,  1  employed  ;  and  w>ien  the  aulbor  hai  ac^ul- 

Cr*.  985.     IWiuMfii  T.  AicAtfrfmi,  A.nibL  (M.  need  in  Hting  hit  parol  uaigoinent  iieied  up- 

<Mav.  H^fw.  3  Att.  US).  on  far  a  length  of  limx,  1  court  of  equity,  evm 

No  froptriy  etn  be  acquired  in  any  article  if  )|  BekDowl edged  the  author'i  ■iricl  right, 

«Bpied;  in  ll»  lame  tanjuige,  from  ■  prior  wooM  prtibeMj  think  hi» conduct  entitled hin 

work;  (Bnji^i  r.  WrW^n,  S  Stoi,  ft  Sw.  lo  no  mmfnarf  relief  by  injunction,  and  would 

1);  bnt  a  tranaluion  ti  aa  mnch  aslitled  la  leare  himtoiaoh  remedy  u  he  might  hun 

(HMeainn  ■«  in  original  pniduetiDn.     ( Wi/alt  at  eommon  law.     l_RiBidtU  i.  Murray,  Jacobs 

*.  Bmard,  S  Ves.  i  Baa.  TB).  Ren,  810). 

Forma  of  indietments,  it  has  bees  ^i«(M,         The  proprietor  of  >  eupytight  nnit  fit* 'a 

«aiiiiot  be  the  auhjeet*  of  oopyrijhl,  ntir  ean  ■  Mparaia  bill  apiaat  eieh  boukiwller  inking 

atetement  of  the  eridencB  neccirsa^  to  aup-  oo^<  oft  apunoui  edition  for  enle  ;  for,ihcr# 

port  iadictmcBH.  and  nlqalB^  therno,  b*  to  it  no  pririly  between  anch  panic*,  and  tht 

■ppro|iri(tcd.     And,  fttrtlMi.  thou^  an  (Mhor.  defeBdanla  may  jailiiy  their  aeveral  act*  upos 

uterlha  puhlHMiImi  of  oneorniote  editioBtof  totally  diafimllai  jToundn.     (Di/ty   '.    'Aigr, 

W*  work,  Miti  the  eupyrlfht,  >»ith  an  under-  S  Tea.  jun.lST.     ArbT.  Hirrii,  Rardr.SST). 
takng  to  prepare  and  eoit  tb*  eDbaeqnem        In  eanaof  alleged  piracy  of  liteni^pmoet- 

■  fited  price,  he  may  ty,  a  reference  ia  utually  directed  to  the  Ho- 

ontbe  lame  general  tpt;  ( t.  Leadbtarr.  4  Vea.  ffii.     jn. 


■abject,  in  a  eepirate  puMlcalian  en  hia  own  ml  r.  StneMidt,  3  Swnnat.  BS9) ;  I 

•  •eesiiat ;   nolwltfailanding   the    inaertion    of  to  nre  eipeme,  the  Oonrt  ilarlf  will  aooi*- 

•■■li  IK*  nwtiar  in  the  enliaaqwni  edttions  of  tiraM  compare  itie  two  wniki.    (yVhUtintSam 

(tw  work  at  which  b*  (m  mM  the  copyright  t.  WietltT.  S  Swanit.  431). 

mmt  be  stoolaiely  necaMary  to  tbeir  proper  Pirttofthitnota  andtha  neit  are  eitracM 

MMrietinn.    {Sam  t.  ArtlMd.  ao  held  I7  'fnm  S  Horendcn  on  fraude.  I4T,  IKf. 

the  viee-Ckuwaller,  in  Hil.  T.  1934,  end  I7  Ai  to  the  kind  of  prtngaiirt  coptrifht  ink 

A*  Lord  Cbanoeflar  daring  the  ■iitingt  aftn-  dating  In  canain  p«b1<ciiioM.  ai  hiblea,  K 

IhM  Tarn).  Inrda*,   acta  if  nrtlBment.   prcdamaliini 

No  one  who  cbooaaa  to  copy  asd  paMifh  a  vnflorrien  of  eenne<l,*eepoft.  p.  410. 

•peeilieaiJon  of  pslenia.  can  thereby  aequlra  ■  Hr  Ohrtitinn  obMrrrs.  tl«i  ^  the  prineips 

n(ht  to  reMnin  aiMCfaiir  frodi  enpyiiii  the  dinnncet  in  theM  three  MitWee  (!aneernin| 

S— ;  fartheeTaieoMnTBonpraperfy.  (  ny>K  printa.  aeent  to  be  Iheae :  the  B  Oeo-  II.  (in* 

T,  gjufJ.  3  Vm.  *  Baa.  IB).  aa  Mdu^ra  privilege  of  pnbliMiing  to  obsb 

Vimn  a  ptainliffbaa  pernltaad  rapMttd  in-  who  inrent  or  daaim  inr  print,  for  fhuneea 

JntigBMewti  of  hia  eopyiubl,  fwalaiflti  of  jearaonly;  tha  T  Sea.  III.  ertewl  Ae  t'rm 

Ifcna,  aqniiy  will  nat  interfare  (by  is^niction,  to  twenty-eight  yinra  abwilately,  ta  aR  whit 

■t  any  rata.  whMhar  it  BMy  be  frc^r  to  ill-  either  inrent  the  diwign  or  mske  a  print  {mm 

net  an  •eoounl  to  be  kept  or  not,)  belere  tin  enother'a  detifn  nr  piotnre ;  and  IboH  wllb 

Mbtiadelennined  11  law.     (narl*.  AUM.  cofrr  aoeh  printa  wirtitn  that  One,  liiHVit  a(l 

IST«a,448.     RmtdiU  r.  JHWwy.  J— ab'a  Stf.  tfiaireapieB.toba-leatnTed.  and  Kre  *biTHn(a 

Me).  lor  eairh  oopy ;  tla  IT  Geo.  HI.  liTn  Hie  pib- 

Whalher  the  act  efpabHaatlBa  abroad  witaa  priMor  an  actl-tn  to  raeorer   diriMgH  a«d 

w  work,  at  niaa.  iwUled  imt^.  awr  ha  ranr  doable  ooata  fai  the  inbiry  be  haa  aoatiunsd  to 

M  tba^  Hm  nolation  a!  kia  ri^L^' 
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fl»  VmSBIGIITS 

whvMoT  ii  b  b*M,  ihu  a  (Mipufny  pmfeiqr  iheran  bMosiea  v 
Ibc  kiof**  |»MMM  (4)  (1«K 


CHAPTER  XVH. 
OF  TITLE  BY  PREROGATIVE  AND  FORFEITURE.    ' 

A  SBOftND  nadtad  of  Kcqiiiring  fmpnty  m  psraomJ  chaiMls  is  bjjte 
Jwi^j^em^aHo* .'  wttUTutiy  « iWir  may  accrue  enlier  to  the  crowajtBoUT 
•r  lu  sucli  B«  clu'n  undei  the  title  of  ih«  crown,  m  by  Urn  king's  grant,  er 
yy  pTMcriptioa,  wbteh  atippoSR*  an  ancient  gi'ant. 

4ych^  in  the  .g{Bt  pjacfi,  are  a^  tribute,  taxet,  and  eiutMu,  i^h«tlmr  eaa> 
Milwwioally  inherent  in  the  crown,  as  flowers  of  Uw  ^en^atire  jmI 


nblie.  (rmnw  Iriicn  piicnt.  th>  rnnue  ^i>-  Th*  earslMM  of  i  paUM  iinin  b*  ^^ 

Of  BKlcn  iDU  1  coainci  wtih  iba  crown,  in  psmed  wiih,  upon  th*  irauad  Ihat.  if  tbaH*- 

the  benclii  n^  which  contncl   Ihe  public  in  liliHUaD  ii  mida  public,  roRioHn  am  taka 

-— icipiuin ;  under  csruiii  reiiriciian*.  >f-  adiintigg   of  th«  inTMtiw  i  lor,  lb*  uafl^ 


(le)  Wlien   lh«  croirn.  od   bcbulf  of  lEis  II  Eul,  107). 

G  „    

t&be 

HTiicipiuir   .  ,  .  „ __ 

ti>rdia|  ■  lauDAsbU  raaoauwnK  u  Ui«  gna-  •abieoit  ban  ■  rishi  h>  lea  th*  (prcitoatM*: 

IH,  ibc  UH  of  bit  inteaiuin,  impioTeinciit,  L£i  r*ru  £««».  fi  V«.  MS):  nor  Eu  Iks 

and  ampbiymcni  of  capiiil.  ii  oaainninicucd  due  of  m  piuat  be  alumt  lAar  h  ia  ■■•■ 

ta  iha  piihfic.    If  ■n)' infrinpoiantof  a  pUcM  ae^ed,  tnardsr  a  anluia    (ba    tiaa  (fasa 

be  WaniNad.  alUr  ibara  bu  beeo  an  undii-  auaibiA  alluwad  iif  tba  alaUM  for  tht  aanl- 

putad  aajoymrnt  b;  tha  pateaLee  under  iha  meiU  of  ipacilioauaaa ;  area  iboogb  tba  caaa 

fnni  loc  ■  conildenble  tuaa,  couiu  of  equilj  nif  be  a  bard  one,  ud  tba  delaj  baa  aiiMB 

mil  daen  U  a  lei*  iBcoHraQiaoea  u  tawa  as  fna  waoctnt  ■ie^yebaoaiaii.    <&  fn^ 

iojunotun  nulil  the  right  oao  ba  dataraua«d  Bttk,  1  Br.  ITT.    B»  f^n  K'tf,  al*  •^'■^ 

at  law,  than  b>  refuae  each  pranntiTe  iaUrfe-  And,  if  a  Mtenlea  aaak,  b|r  bic  apacifiealJiK 

niK*,  merely  beanie  it  ii  ponibie  Iba  fiaal  Don  ihan  ba  ia  alHcllf  nutted  In,  hia  pMiM 

of  the  cram)  mar,  opaa  laianitaiiaa,  prara  ■■  Iktnbr  raadand  inafaaieili  »«•  M  titm 

to  be  inralid.     Sucb  a  qusallon  it  not  la  ba  aiMDl  to  which  ba  would  albarariaa  ba  «M>- 

Miuidered  u  il  alTecu  tt»  patliei  on  iha  ra-  tied.     (Hift  t.  niaMiia.3HniT.Wt.     B^ 

OMd  alone ;  for,  onlea*  the  injioclion  iwoea,  aw  t.  >>1«h.  U  Vaa.  13S>. 
mif  paraoB  might  (iolata  the  paMn^  and  the         Whan  a  pafann  baa  jafmtad  eonaia  iM- . 

anaaiiueiiee  would  be,  that  ihe  palanlaa  Dual  prerenanla  apoa  an  eostsa,  ot  atbaa  aalnaA 

ba  rained  b;  Uii^ion.     {Hmir  r.  PIibh,  brwhiob  a  pitaat  kaabMn  paMed-udaaa 

14Vaa.l31.     UmmnitiM  ^  Otfmnt  mmd  Cem-  i«f«i«ataBlanaaa(  bauied  wkkaattbaatt- 

Wn  T.  JliehenbfB,  «  Vea.  707.     WilUmm  ainal  aaginc;  at  iba  eapicatiaa  of  tba  pall 

*.  WilhmH,  3  Marii.  IfiOV     But.  if  iha  patent  lor  aiich  orifiDol  envna,  ■  palaat  aa;  bs  ' 

te  a  •eiy  laeaul  aaa,  aad  iu  validily  i<  dia-  talus  out  liir  the  inpmaBeaU  -,  bat,  brlMS 

Slad,  IB  jujonatioB  will  not  ba  panlad  be-  that  tiioa  there  eaa  be  no  rigbi  lo  nake  na  <4 

■  the  paHDMa    bu   aUabliibad  hia  legal  ilba  ntoeaODa  pntaoiad  bf  the  fimt  palaat. 

Mhl.    (OUt.Tk ■a^eia.  3  Marir.  9M^  (Km  ptru  Ftr.   1    Vea.  dt  Baa.  ffIL     AmL 

The  grant  of  a  patent,  aa  iliaadii  alatad,  it  whara  iadaatij  »ai  inflesoitj  bare  beat  «■- 

<•  iIm  itlura  of  a  pucchaie  for  ihe  pubjio,  lo  anad  in  awteiiM  lo  t£a  aubfaot  of  a  paias^ 

•rham  Iha  patanlaa  ia  boand  te  mianmaicBU  impraremenlt  ofaueh  a  BiUie  thai  ibev  rail* 


«  fiaa  piflicipalian  in  the  beaefit  of  hii  intaa-  DTaa  aa  abdiliooal  nliia  ta  tbt  old  m , 

.tioB,  at  iba.  aipintioB  of  Ihi  tinia  linilad:  Til  ii  igb  i  pMaol  may  baobtaiaed  hrmttk  iB> 

( ffiOnw  *.    H'ilUaBu,  3  Karir.    ISO) :  if.  pmrwiat*  j  yat.  if  the  y    " 

iherefnia.  Iha  ipasiflealian  of  a  palaal  ba  oat  tka  ongiaal  a 

«B  elaar  aa  10  aaaUa  all  tba  awld  lo  nee  iha  vantii  Uej  sx-^ — -    _. 

■taraatiaa,  and  idl  panoM  of  laaaeaahU  akiO  at  Aa  eipintinn  of  iba  origiaBl  gfast ;  if  Aa 

«SB«ahMM«unla«w)ril.MB>aaaaltalanB  p'tbliowiUabalaia  IraalllMaaBOf  ibeiMtto' 

lar  wbiaktlbMbeaapmaUd  ie  at  aa  and,  ihii  taatian,  ia  eooaidaralion  of  the  eopcnor  •< 

iajfcaud.afoaihaaabli«.4->dthajaiaaiaaa-  iMb^M  af  tba  iapiorad  iar.niaift.  %^ta 

MtbaaaaiWMd.  <jS5iart  /aM>.3lta]ia.  .waU  I  bM  tba  ohaioa  bIIM  ha  >■«  Ofait.  (Bv 

ttl.    Kepan*fW.iraa.kBaa.n.    IW-  .«*  v.MiaM  U  Vaa.  Utt, 
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^tancbM  af  dt«  WMNf  ngMt  «r  «afelmt'iof4  nnoM,  or  wfaoivn  dwj'  Iw 
ic^SB^*S\JTnitt»f  hy  anthori^  of  patf Immw';  of  boib  which  ipMiM  ml 
wiiiM  WK 'Waai' tifftaty  in' ths  mmbr  book,    hi  thMvihe  Umg  a*- 


qnires  »nd  die  mbjeet  kwea  >  proper^,  the  Iambm  iImt  bacon*  dno:  if* 
psid,  they  sre  a  cAom  in  poeoenion  ;  if  Mipud, «  whom  m  ■ciion;  Htthor 
sboTDay  be  referred  all  forfeiiurM,  fiaai,  ud  Miemimenis  doe  to  ihe  km^ 
irfcicH  accrue  ^y  virtue  of  fiie  ancient  preroganve,  or  by  paiticutir  modern 
_^^|ijss:  which  revenue*  created  by  uAiM  do  alwayo  aoaintttato,  or  tako  ' 
),  with  the  Mtciem  revenaoa;  and  ini^  tborefbte  be  loikod 


«pon  93  ariring  from  a  kind  4f  vrtMtiol  or  atuaimy  f 

in  either  case,  the  owner  of  the  thing  Ibrfeitod,  and  tho  peraoK  ft 

amerced,  l««e  and  put  with  the  pMpei^  of  t^tefoituro,  um^  arn 


nent,  the  ioatant  the  king  or  fail  gnuKe*'M<iBiroo  il. 

'In  theae  terenl  melhoda  of  acquiring  proper^  by  pmofativli  [*4O0] 
there  is  also  this  peculiar' qMikr,  thM  too  king  oum*  uha  a 
ivmt  pro[>erty  wiA  any  peraan  in  one  entiro  t^itel,  or  auch  aoae  as  iiJiot 
TaWbte  of  division  or  separation';  bi^l  whew  tho  tidea  of  tho  king  andia 
anhject  concur,  tlie'lting^ktl  khretke  wtioUt  in  like  maimar  «a  the  kiu 
cannot,  either  by  grant  or  contract,  become  a  joint-teaaat  of  a  ohattai  res 
with  another  peraon  (a) ;  but  by  such  grant  or  contract  afaall  become  ent*> 
ried  lo  the  whole  in  aarerahy.  Tina,  ifa.  botoo  bo  given  to  the  king  aad 
a  private  person,  the  king  ahaH  hate  the  aolo  peopeity  t  if  a  boiid  bo  oMidB 
lo  the  king  and  a  subject,  iba  king  shall  bare  the  whalo  ponkl^ ;  t]u 
debt  or  duty  being  one  sjn^e  chattel  (i) ;  and  ao,  if  ^*o  persona  have  tbo 
property  of  ahorse  between  them,  or  bare  aJmMdsbtwwingthem  on  bond, 
and  one  of  them  assigns  hit  part  to  the  king,  or  is  attainted,  wliareby  hia 
moiety  ia  forfeited  to  the  crown  ;  the  ktaig  afaatl  have  ilw  antir»  haaae,  and 
entire  debt  (c).  For,  as  it  is  not  consiatent  widi  the  dignity  of  ike  crown 
to  be  partner  with  a  unbjeci,  so  neidier  doea  Aa  king  ever  hwa  Ina  right  in 
any  instance ;  but  whero  they  interfere,  hia  is  alwaya  prefcrred  to  that  of 
another  person  (d) ;  from  which  two  principles  it  is  a  neoessaiy  oonu- 
quence,  uiat  the  innocent  though  mrfartonata  partner  nmat  loam  his  sham 
in  Imth  the  debt  and  the  horse,  oi  in  any  odier  chattel  in  the  aamo  cii- 
cunnl&nces  (I). 

Wl  aM  pwa  m.  W  Hed.  MS. 

(ti  niiCiv.  (.  Mit.  n.  nawd.  wt    '  M(  co  um.  » 


(1)  Mr.  ChrtMun  ohMries. thtt  "  if  ■  joim-  b«  Mi(*srad,b7  drowning;  and  mha  dram- 

UnantaruiTchiinel  inlcrcAl  coniniiu  niteidc,  ed  bimr     8lt  Aim*  Hdci;  bbiI  obmdiil  hv 

A*  ri|<it  to  thi  wMb  ehNiri  beenan*  T«awd  iLuwo  tim  t  ta  hi>  lif^MM.    8a  tW  Sir 

is  lbs  kiiif.     This  was  daoided  afUr  matit  JatM*  Hal«(,  btitii  sliia,  Muaed  Sir  Jmixt 

SDlcinB  ud  Hbtle  inumeBi  in  3  Elii.     The  Hilea  la  dia  i  and  ^  wil  of  Ih*  lirinc  nwn 

«w*  imported  brnawd,  MB.  Enf.  cd.    Sir  was  ihadnlh  of  iIm  imi  maa.    An/lhea, 

lanMi  Huaa,  ■  )atf»  tf  >ha  Ogowaon  Plosa,  fat  Ihia  nfl^KM,  it  ia  raaionahia  U  punialt  Uw 

■od  hia  «ir^  wera  uinl-lenanta  of  ■  una  lor  liiini  man  who  commlttad  ihe  olfcnw.  and 

jeiU':  Sir  Jamn  drownrd  hlmsFlf.  and  waa  not  ihcdcut  man.     Bat  hqw  eanhslvnid  In 

tound/tb  dt  H ;  and  il  ara*  bald  tbatlh*  tana  ha  pMlaha^atffe,  wb—  tha  pnaiihmml  oamta 

did  aoc  auniva    lo  iha  wlfa,  bat  ihal  Sir  aflar  bin  death  r     Hit,  ihla  eiin  lia  ilan«  no 

Jninra't  intareat  waa  foHainid  (o  tha  king  h;  other  wa;  lajt  b;  rilvaatin;  aut  of  hini.  hnm 

tb#  rplonT,  and  that  il  cnnaaqMntlr  drew  tha  the  time  af  the  not  done  in  bia  lifetime,  aliich 

wife^a  inlrmat  along  with  it-     TTie  artunwnt  wan  the  eaaae  of  hie  dnth,  rhe  title  and-pm- 

of  Lord  Chief  Juiiice  Drer  i*  mmarhaMr  nu.  perty  of  thoaa  Ihinga'whfnii  h«  hid  in  hit  li(^ 

lioua;  'The  felanj  (aaji  h^lia  altriholed  lo  lime.' 
'  lie  tel;  which  anl  la  alwajv  ilOBe  bf  a  It*.        "ThW  BMathanhem  namn  ef  nntorwlj 

Jit  mm,  and  in  hia  lifetjma,  a*  tnr  htnthai  IB  Aa  tiim  of  ShabMpeare 

Bm»n  (itidi  for  he  laid  Sir  .hiMa  natoaina  probabte  th«  ha  intended  In 

iow);  aDdbowoanahaMhiadeKkr    It  aajp  MfiaSrtlwn     '' 
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Mul«li7pi«iO|fativ«,thBtaMMin  totwmmliDPwl:  a>  the  ehuub  Ummt 
by  VMUd  are  gngindly  ud mMf  i-alril  uitbg  «miwr.  wuhontaiqr ina»- 
Ifcr  or  4«t«iivfe  ndgnnMU  eklur  hf  6»mi  or  k»  fr«a  any  fonnei  pn^*- 

tar>  Sudb  w4lM«cqM«lio&  of  ptnpw^r  in  Wieok,  io  U««Mtr»4ro«i^ 
{*4ro]    ill  mifv.  Ml  t^btf*,  i>.n)fml'fi*kt  in  iwu!*,  asd  tb*  'like ;  wbie^ 

■n  not  tnHMr/«mrf  to  tho  ■owriigi  Araoi  aiif  fonneT  owner,  bat 
in>ongtinl7  Mbrintin  bia  by^hendMofUWi  and  ve  derived  topert^ 
mJh  eobieeM,  ■■  n^  ftMKhiM*,  by  bw  faAHil^.  Omu  an  ucbbed  Ip 
bin,  paRty  i^oB  tlio  patrtumkr  nteoH  neHtofliMi  u  ibe  ei^Ui  chaptei  ef 
tka  tonaer  boobj  sad  pkiiiynpo*  ibe  ^aneral  poacipl*  of  their  bei^ 
Abmi  wtaenjw.nA  theeMOM  iwatad  -im  the  king^  m  wdl  to  pnaerra  thy 
peace  of  the  public,  as  ia  InM  t*  employ  tben.foi  the  ea£a^  mad  orn^ 
JVeM  of  Ibe  niMMimweihh. 

Therai8deoahiadofpmKigKtirB«Df9Vi^Af(2)ndMiMiiijuioaiUiQbaok^ 
vUch  ia  bri<t~fhbe  nated  is  the'' nwrn' upon  diffireMreuooi.'  TEuo,  ll 
The  kio^  m  the  axeeiuif e  —gwtiett,  hi*  the  n|^  of  proamlgUug  to 
the  people  aHeoto  of  eMeaaigovomnwoL  This  otrMhin  the  exchmve 
|iiiv|lmie  of  priDii^,  «l  bit  otm  pT««,  or  that  ef  hi>  graatees,  all  «ett  tf 
farlimmHljfrotiamaluiu,  and  or^trs  ^e»amtU,  3.  AsnyranMheadttf  the 
ohunih,  be  hidt  a  right. lo  the  puUitwilan  of  all  UtutgiM  and  hooka  of  S- 
nee  atniev.  3.  He  is  ahe  aeid  to  ba««  a  right  hy  piirobaae  to  the  cc^iae 
ttt  aaoh  Jow^eefa,  gramma^,  and  other  ootopoaitioiie,  as  weie  compiled  or 
translated  a(  the  expenee  of  the  ctoi^  And  upon  these  two  last  piie- 
eiples,  combined,  the  exalnstTa  right  of  .printing  tbs  tnnslstion  of  the  BMa 
is  founded. 

'  Tberd  sdU  remains  another  eiMoies  of  preioptiTa  [aop^ly,  founded 
tipon  a  tery  different  principle  fnim  any  ibat  bare  been  mentioaed  be&»e; 
the  proper^  of  snch  animals_/ira»  tMtKfM,  aa  fie  known  by  thfi^POO'''^ 
nation  of  game  (3),  with  the  ri|^t  tUCjMimiing,.  tsJuqg,  and  de^rayiog 
them  :  wtucb  !s  vested  in  the  king  alooe,  and  from  him  derived  to  such  ol 
hia  ai^jeets  as  have  reoeived  the  gnats  of  a  ohase,  a  park,  a  free  warren, 
or  free  fishery.     This  may  lead  us  into  an  ioqairy  con  earning  lbs  original 

of  these  franchiaea,  or  royaitiea,  oit  which  we  touched  a  little  in 
[*4U]    a  former  chapter  (jf):  the  "right  itself  being  an  incotjporeal  h 

ditament,  though  the  fniha  and  profiia  of  it  are  in  a  pen 

In  the  first  place  then  ws  have  already  shewn,  and  indeed  it  cannot  faa 
denied,  that  by  the  law  of  nature  every  man,  from  the  prince  to  the  pea- 
sant, has  an  etjual  right  «f  pursiang,  md  taking  to  his  own  use,  all  soefa 
crestures  as  are  fera»  naturae,  and  therefore  .the  property  of  nobody,  b* 
liable  to  be  seized  by  the  first  occupant.  And  so  it  was  held  by  the  im- 
perial law,  even  so  late  as  Jastinian'a  time :  "  Ftnt  igititri»§tiM,t  eofMcrss, 
itomHiaanimtUiaq¥afmaTi,calt>,ettsrranaseiintur,tU7ailalqtieab<M^ocu^ 
taJ'aerint^ngentiiinittatimiUmtatttin,eipiunt.  QHodtnimMiUuuett,vIm^ 
lurali  ralione  oeevpanti  eoneeditvr  [g)."     But  it  fallows  fimn  the  very  end  and 


,  .    _, _      __.  _  jMj  llM««n]'<  Ton*t  L«wi  Chnwa 

IIh  J.  Hawkio^  note  in  SM^tMiw'i  mIIiwii."  m  Ohh  Lawi,  Cbdltr  on  Q.  L.  ndi.  I,  t,* 

m  3*(  ia  ((Bn^  Oadami  •■  pAnl»,  S|  wdsMwiMu?  br  tiw  sum  Mrikor. nr 

tn,  *«.  i«wil<ni|»nTimMW  thnwa. 

'■HUi>»M— ii^swri.  — 0«ei.  Pig.  ' 
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or  TBum.  iMt 

WMiiiiliin  o  wMMf.  tlut.ih»Miw«litBhtt  ■•  vdiMOmipMhim  fc»^ 
laB^Bff  lo  maa  u  ma  individual) mmf  b*  iinMiiiniii  by  poMUKt  law*  «Baoh;' 
•d  fta  MuooB  Df  aiu*,  w  fiii  th*  wqipOMd  banafil  aC  liM  eomniuailT. 
Tkia  ntfactimMajba  «iiberwi*b'rMpeMMtlMp^wui  wbwb  UtianSM- 
Mf  or  iMj  not  be  «xaniaed  I  WtUl  IMfMMM  liM  MMMii*  ihu  i^n  the  BOb- 
j«et  of  tki»  li^  t  H  woh  iwpxi  to  tbo  parmtt  aUgwail  w  fwbiddvaM 
•wwiM  it.  Aad,  im  OMBcqiMBce  o<  Ihia  MiiJiontjirWo  fipil  iW  the  muu. 
«tpBl  Uwi  of  naa^  natiow  iw*'*  Mwrtod  twab  ^w*r  «{ lAautuat  i  bara  ift 
gMMai  iMbiddsii  liis  aatwuig  iA.MMitbM  ataa'a  grouitdai  Ibi  asj  cauM, 
viiibcu  tbi  4MnaMlMMi  hue  «lirad*il  ibNipw««u«i.W«a«k4Mat>' 
«alai  aainUs-aa  are  wwlly  tii»  o(f*cta  «*C  puntlit ;  aad  bavfi  iKvaWaii  lb» 
jpnngatna  af  hunttBg  aodrtakiim  MwJk  ajUfM^a  »  iha  tKniaigll  of  th* 
BUua  anly,  and  atnh  a«  W  aball  aadwriia  (A).  Uwqr.  nwMW  uva  <me 
euned  foe  nwkJag  ibew  coaatiuiuoaa  ;M  as,  1.  Far  ika  •wwunica'nBiM  of 
I  inpcoMMnau  of  laada.  hf  giiiag  evaiy  aiaa  «r  oj^Iuum 
hiaoTD  uiL  2.  i'oKfnaeimwBoFtluf.MvaialapaciM'Of 
wbiob  would  aaoaibe  e«i<yatad  t^  gcimal  libany.  3.  Fat 
•  of  tdtiiw  and  diaai^iqs  m  bwhandawp,.  wtifican, 
*otfaaia  o£  lawac  rank  i  wbicb  waiiU  bft  tbe  MwoidiJUa  [*4i3] 
in— maaaea  of  univfaal  liooaiai  4.  Pac  pcavaDtiMl  «f  ftPptdar  . 
iaaanmetiooa-aitd  reaiaHiiffla  lo  iba  govammtah  by  dManoinffiba  bulk,  ol 
t^  pBOpla  (*) ;  wbieb  kit  i«  *.  nwan  atwef  HMW*  iba^  avowed  by  tlta 
■akemof  forest  or  faina  laws  (4).  Nar,  eartainlyi  in  Umim  protiibitioDs  i* 
than  asy  aaiw«al  injiMtiae,  a»  aoaia  bava  weakly  awi^b  mfipoaed  i  siac^ 
■a  Pufiandottff  nhawvw.  Iba  law  doas  «o(  keiaby  4»ke  fnwa  any  waa  Ida 
|veMDt  |>ropeny,  or  what  wm  atreidy  bis  own,  but  barely  abtidges  him  vl 
one  naana  «f  M^uihng  a  fulnra  fnpaKy,  ibai  of  eoanpaacy  \  w  bieh  ii^ 
^ad  tha  law  af  natnra  watild  aUow  )um,  bi»  «f  wUcb  u«  laws  of  sa«ia9 
have  is  aeat  iaataaaaa  very  yiMf  aad  Maaooably  dt^ved  hin. 

Vet,bcinf««eidaCBBaiUieibeaeptoviaioaatn4«aaiAl  may  be^pn  fW  faov- 
log  of  ToaaoD,  or  Janice,  or  civil  puluiy,  we  must  notwiibatanduig  ackoow- 
tadge  tkat,  in  thair  pieaanl  abaps.  ibey  owe  tbivii  inwadiate  oiigiaal  t» 
■laTaty.  It  is  noi  till  after  tba  im^Kioa  af  th*  noftbam  iwtioas  into  the 
Itawian  ei^tie,  tbai  wa  read  of  any  oiber  prohi^tioite,  ihii^  t^at  naiiml 
«Mta  of  Boi  aparting  on  any  private  graa^  wiihoHt'tba  owners  leave  (d) ; 
aiiid  anotber  of  a  nam  spiritual  nature,  wbtcti  was  lalbei  a,  rule  of  ec- 
olasiaancal  diecipliDe,  thaa  a  branch  of  aumieipal  law.  The  Ronaa  or 
«iril  law,  though  it  kaew  no  reairtclian  aa  to  ptrttiu  ok  (wmoJi,  so  far  ro- 
«aidad  the  aniole  of  pinw,  that  ii  aJlawfld  ao  nun  to  hwt  oi  spoit  upon  aa 
other's  ground,  but  by  conaenlof  tha  owner  of  the  soil.  "  Qui  aiitnamfvn- 
dum  tngreiktHr,  vtruutdi  aul  wwupoiuii'  gratid,  paUst  a  domino  prokiberi  m 
ingnsdiatur  (A)."  For  if  there  can,  by  the  law  of  nature,  be  any  inchoate 
unparfnct  propecty  supposed  in  wild  animals  before  they  aie  taken,  it  seems 
(Bost  reasonable  to  fix  it  in  him  upon  wboae  land  they  are  found.     And  la 

tk)  P<ir.L.b.I.1.c,t,tS.       .  (1)  hft-t-I.tM. 

(4  WMbnrtnn'i  Am«nM,  IS! 

{4}  Ht.  Ckiuciw  b«a  fivM  lb>  (otiawit  a|un  hw  pnnuled.  anrj  «e  ii  u  libaitj  t» 

ajta  >-i  aCB  iadinwl  (s  ikink  ihM  Ihii  riHiiB  k«B  or  can?  i  luiii  if  he  dou  aot  um  ii  Aw 

Jid  not  s^nie  u|iOB  thn  mind*  of  ikon  vfaa  Ihm  dalnioliaB  of  |une. 

■fliTi^  iha  guw  lin  of  UiM  CMSUy  )  lot  is  (9)  Tloa  i>  Ihe  only  reitriciiao  feaentllv  la 

MHral  uoul  IMUta  llw  m*«d  sli>>GI  il  tlMU.S.,*icaplltuil  ■(  carUin  Kuaiiaartb* 

•to  nsHiut  Iha  aa*  of  ibe  loaf-bowi,  Itia  fMr,  ^b«.  ita,  uc  not  la  be  dentrtwcd,  swE 

•MM  •■•auw  wwwr  tbaa  u  «••  i  ind  awB  caiuin  Bodw  of  i^ini  Iham  ar*  prakUiilad 
sjuia  iba  Budora  pnetic*  of  liiUUf  taBM  <Mlh 

{»}  e«  Hot.  D.' (30)  uilii  udaTtb*  VaLt.IL 
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mV  TBB  Bioim 

mHw  <Mfc«- iwwictttn*,  wUBbmlatM  M  yimmM  K»d  Mt  to  pJoM,  tk*fM»> 
BMor  cai«nlMr  (J)  wMwhtw,-  '•^vtmmwmi 
eantbtu  tt  mtipttnbmt"  lo-  all '  i 

ibHt  «bM«  (ItvnsxNU  wM«  vMd  bytlw  auata,  a 
AntI  tb«  catrans  of  «ur  Saxaa  duireh,  {MMisked  in  'tha  rsigiof  king  £d> 
gu  (ff),  concur  in  the  same  prohibition:  thoDgk«v  ascakr  Uws,ail«aai 
«ftw  the  cowqaat,  Afal,  otw  m  tffe  aawtrf  pa^iaayt  iiap— ii  wdibthia  ca- 
RM)ic«l  irtip«dlni»iit ;  koA  apiritaal  pawoaa  wen  kUowed  by  tbo  tawTt 
hn*  t* tent fltr  ifanr  mofMiwn,  muvAer  t* nndertheai fiau  lor  tkn  pev> 
fcranncAafUiftiiridat^:  ai  h  iiaitilraialiin  iihiiiimf  ■■  awiynhiinrTi.  thaiit  ia 
w  'tliis  dt^  a  branch  ar  the-  Uag**  ppeiegMiM,  at  tk*  4Mih  of  «««i7  hiahap, 
R>- bara  bis luMial  of •b«tmdi,  ora  om^MiiisB in bau thnro^ (0)  (S). 
-  Bni,  wMi  raganl  M  ike  rise  •nd-wigiiMl'of  ovr  prewat  ei«il  prriubi* 
rtftna,  h  wiU  be  tomA  t\m  all  fM^est  eJ  gune  kuaa  «■■«  intniiluoMi  imb 
Burape  M  the  auM  timek  airf  by  the  auua  poli^,  u  p»  biidi  m  i1» 

(•oAal  vyatem ;   iihiin  ibiiaii  urain f  hailaiiiiaa  iaaiiiiil  fiiiMlhiiir  nrnh 

ern  hive,  snd  laid  the-  fonadatiMi  of '  mqM  c£  the'  praaeat  kiagJow  «( 
tiarope  cm  the  tuIbs  «f  ihe  WMMrn  Btapir*.  Fay  wAe»  a  awgwuwig 
general  oame  N  Mtlle'  'the  e«aiHiBi^'Or  araaquitked  conBOy,  sad  to  patt 
w  oni  among  Ida  aoidien  vt  feudaioriaa)  who  wan  to  rendai  bin  aubhn]r 
Nrvioe  Ibr  aach  doaatiana  ,-  ii  kebovad  kin,  in  omImt  M  aeoura  hia  ^>a« 
acquiaitiona,  td'keepthe  Mirim, at naiiana  af  tba  camittyt  aad  aU  wfaa 
wore  MM  faja  TwHiary  isoaoia,  in  aa  low  a  eondittoa  as  paambia,  and  eapa* 
cially  M  pvobiWt  ibanA  ^e  uae  of  arma.  Matliiag  oauld  do  this  acta 
affeetiially  than  a  prohibitiaa  MT  kuatiag  aad  aparting :  and  ihciralbta  it 
««a  th«  pokoy  of  iha  eoBqaarai  to  reaarva  4bis  right  to  bimaelf^  aad  aaoh 
U  whoni  be  abonM  bestow  it  j  which  weie  onlyfta  osfntal  faudauuiaasr 
greater  bannta.  And  aocoidia^  wa  fiad,  ■»  tbafaadal  aoailiiattaaj  {f), 
xum  ami  the  aatte  ^  law  pndiibitiag  the  nwtin  in  geiiMal  fioa  carryiag 
'  BtiaaiandalaAproaciilNBg Aaua»ufBats,aaBnB.ttr'Othoreagiaea 
f*414]  for  deatny^ing  die  gann.  *Thie  audoHva  ,panl«ga  w«U  saiiad 
«he  martial  geaioa  of  «be  eonquering  troops  a^  deUghtad  is  a 
•port  (f )  which,  ia  iia  punnit  sod  alaui^r,  bora  bo««  laaeiBblanoe  to  ww. 
Vila  omms  (says  Caeaar,  apeaking «f  the aacMnt  GeTBUU>B)M  vnaHtmilmt 
otgM  M  HhAu  Tti  imklaru  eeimaUt  (r).  And  Taeina  ia  like  maaaaT  ab- 
aerrea,  diat  juotie*  itUa  aaa  intttnt,  maiteai  vemtiHut,  pluaptr  iriMua  tra» 
ngtau  {s).  Aad  iadaad,  tike  soaio  of  ^ir  awdanf  aac  ooaaMS ,  thay  had 
■0  olhm  anmsemsail  to  ontawaia  ihatr  vacant  hoHM  ;  deapiMag  all  arte  a* 

Cn  SiKnl>tLS,lil.M,c.l.  Ih«n  1>  ana  nhlcb  pnhiblu  tha  UUiu  of  <3  nBi 

ffil>tml.ftn\t,^^u.t^,Ll.  tImmmnhuOciatBr-.tkUttmeimtttt     iSiw 

(a)  «Tnil.  MO.  ifU  tnm  omr.    (klod.  Unit.  Oat  fr.  mS- 

<r)  Fad.  1. 1,  fit.  ir,  t  1l  It)  Da  Brij.  <M.  1. 1,  aJI. 

^(f)  InthalawiofJacHAlxKhHi.loaDdaraflto  (a)  e-ll. 
V^  and  Tululan  aufi^  piilllAad  A.  D.  lU^ 

(S)  Whan  ■rehhithop  Abbot  bf  an  anfoita-  o:  .         -  .      , 

■tteuxidenlhnd  killedapark-kreperinaboDl-  nuwaa  of  ika  ijunli.  and  lb 

ingat  a  drer  ■nihaemaa.boif,  Uionih  itwai  diaqaaliiad  fmn  oMnlws  ha 

allowad  no  hlamr  eiMild  b*  inpaied  w  (be  atvb-  tioM.     Tba  lu»f  Mfacrad  lb 

iuaboptiulfroni  Iba  naluni>rAailiTeraiai,Tet  of  tba  Mbfsel  ts  ttw  hml  k«*, _. 

il  was  thoDght  to  liHng  aacb  aeandat  upon  tba  af  lb*  )ad|M  vid  bialai|«,  who  itiimi«i 

sliareh,  that  an  apolonj  waa  publiihtd  upootlM  il  to  hia  wjany  lo  p— t  Uafnaaadia^ 

aocaaion,  whicb  wu  wan^r  and  iMrOMllr  liun  mm^trrm  miifilii.  «  f— Jfcrfc  airitMa- 

iwarad  bj  rir  Henry  SpalDaan,  wh»  main*  lantai ;  wbiab  *a»  dtna  Mnaiiliinlj       bw 


U'nrd  that  tba  < 


SpalDaan,  wh»  main*    lantai ;  • 
ip  waa  is  iha  aiaiciM    iMiqBJM 
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«SiiBintta,  a»d  bwlbg  iw  albCT  Mnaiag,  itai  ^iN*  o«aB)Md  w  «B«k  Md*! 
ditties  u  wen  sung  M  (be  Mrtwoa  mithmIb  irUeb  mcfwedlei)  ttwB4«nMiM> 
hwitings.  And  it  ia  rMntAftUa  dial,  in  thsaa  naliana  wrbew  (ke  fott^ati 
policy  raouins  the  mott  UBca>ni(H«d,  ttw  (wMtfW  gNM  Imm  opoiinw.ui, 
thsb  highMi  rigviv.  Ia  Fnma  altgHM  i«  ^Mpadpi  ibv  UMg**  (7)- ;  wd 
IB  KNii*  part*  or  Oetinany 'it  MdolUb  for  a.>paMMt4ob«  found  temiag 
in  ttwwoodaofttie  iioWi;7.(t).. 

WiibuainEagl«BdBj*o.'fawi>li«v)>M<nrkMftMla«ilwda«i]|M.prinMir 
Ifdireision  and  •xeroise.  'fb^  yrbt^.i«lVid.(W*«  raplwi«b«d  Witlt 'HUr 
aoi-u  of  game  in  tbe  ticsa  of  ibO'  BqtMMiI  vh^  Ur«d  in  k  wild-  Mid  pMli 
lorsl  oMiiner,  wi^tA  ancWMiig  -oriinimmiis  *^^Mili  (wmdit  aad  dannd 
much  of  iboir  •tibii««nc«  fnw>ii«abi>e,.irhi«tat)n]r  kll  Alloyed  iit«Mtr 
non.  But  wtian  hmbandiy  took  pbpe  iwdu  ^o  S«im»  gnonoMidr 
mmI  lands  bsgaa  to  b«  cylt)*a!i«di  improved^  oadtfwloMdt  (Im  b«aa(«  Bam- 
iplly  fled  into  thewood^MddOHnttBeiO)  idiick  w«l«  eatiad  the  fbnotH 
cml,  hamg  iievM  beoa  diaimwd  of  u  liM  ftm  diatrikiMioa  of  luda.i  w«i» 
tbeTefora  keld  to  belong  K>  tbe^ommi.  Thoae  wwe  fiUed  with  gi«tt  plMr 
qr  of  gane,  which  ow  royal  'apon«in«a  TSMrved  for  ihek  mvu  >  >  ' 
diversion,  on  pain  of  a  pecuniaiy  *foii«iww  foTiBuoh  aa  iatocferad  [.'41^ 
with  thMr  eorereign.  But  every  frnoholder  had  the  liilkiibcrty  of 
Sporting  upoa  his  own  twriioriea,  ^ovidod  h«<^iuiied  &oia  th*  kisg'A 
fereat  :  ae  is  fully  axpietMd  in  t^e  laws  of  Caawle  (v^  apd  of  ISdwvd 
the  ConfBBsoi  (u) :  "  Sil  qvUitef  l»mo  iig*^  vtaaUme  mm,  tn  tyloa,  H  a* 
*gfi*,  aibi  proprm,  et  w-ttMuMd  ma  .■  U-a^timitt  osMu  iemo^wnmr***  rt^gmt 
i^ieun^ paetm  tif  habtH  veiiurit  ;"•  which  indeed  |WM  thoaaaient  Uwoi 
Ijhe  Scaadinavian  goo  tin  eni,  from  wbeiiee.  .Cftnule  pioboblf  dedred  it. 
"  Cui</*uenm  in  prepric  fundo  qtumlibet  feram  quojuo  modo  vmariptrnua- 

Howeter,  upon  the  Nbrman.  conquest,  a,  new  doetriao  took  place ;  and 
(he  right  of  pursuiag  and  takmi^.dl  bbaW  of  ohMM  or  vmovy.  aad  aiu4 
Mhen  eiunMla  as  wara  accounlsd  jwnsi  wmathenheM  loMoagtiitho  kii^ 
•r  to  such  only  as  w«v  awtboKBed  under  him.  Aadtllia,as  well  upon  thp 
prinraple*  of  the  foodal  law,  ^at  the  kliog  ia  tho  uHtntate  jHsprielor  of  all 
Ibe  lands  ia  ihe  kingdom,  they  bain^  a|(  h^d  to  him  as  the  ohief  lovd, 
OT  lord  paranxHint  of  the  fee ;  atd  thai  therefore  he>  hna  the  ri^  of  the 
■oivmal  a<»l,  to  enter  thereon,  und  W  cbane  and  takeaoeh  oreatures  M 
hie  pleasure  :  aa  also  upon  another  mavim-ertbe  oentmon  law,  whiohwa 
hare  frequently  cited  and  illuatntod,  ihu  Iheao  animals  are  i«»o  vatantimi 
•od,  havii^  bo  other  owner,  belonc  toihe  king  h;^-  hia  prerogative.  A« 
titenbre  the  former  reason  waa  held  to  vest  in  the  lung  a  rifAj.tD  pursue  and 
take  them  any  where  ;  the  latter  was  supposed  lo  give  the  king,  and  mck 
w  he  ahould  authorize,  a  ioUkhA  (wImiim  rigfat. 

Tkia  right,  thue  newly  veaied  inthe  croim.irtaatffenod  withrtbavtnMf 
rigour,  at  and  afWir  the  time  of  fbo  Korna*  oatahliahmeat ;  not  only  Ml 
tbe  ancient  foreeta,  but  in  the  new  oaes  vbid  the  conqvemi 
nade,  by  Laying  together  vast  'tracts  of  oountry  depopolated  for    [*41Q) 
that  purpose,  and  rasewad  solely  for.  t^  king't  Toyitl  diver*k« ; 

(11  MbUIihu  4m  Oritin.  a  1,(0.1.    CUpUT.        W  t.M. 
rnetic  Siu«ue.f.i,fcB(.    _  (■)  Siuunbook  ^^vi  9hm.  L  %«.  1. 


(T)  OoB  at  the  fiiil  coDHquencei  of  Ibe  Since  which  Ihair  iTdein  of  jnriipntdenM 
ranch  nialuiiDB  wu  ih«  r*)Ka1  o(  l)w  in-  with  reipHt  In  nme,  h»  be«n  tei}  dnwh  ■) 
•ol  pa*  laws,  whiek  took  plac*  in  1789.     tend,     Sm  Cod*  Ptnd,  2S.  43. 
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iMtww  «r  fcmat  Ivw,  fet  t)»»  t^o  of'  fir«Mrvln^  ihv  bassis  of  cb&M :  » 
UK  My  or  wUefa,  wilbtli  *•  liniw  vf  llw  forert,  w*b  aa  penxl  aa  Aa 
ddath  «f  K'  MM.  Ab4,  in  |«nti(tnc«  d'tlM'  «MM  pHnoipte,  king  Jofal 
Ud  a^  uul  krlMdicf  npon  itw  viii^  aa  w«A  aa  tb«  foar-foBted  craatitM  ; 
"  uayWam  *»imKf»r  Mam  Angtmm  inteMixU  («)."  The  cmel  and  wmp' 
muUe  hardshijM,  vhieh  those  foreat  laws  erAimi  M  the  sntf^t;  Occ»> 
iMwd  ottFUMtum  M  b»u  JBilSM'forAietf  fftTninaliM,  as  f>r the  relan^ 
tfam  of  A*  f«oM  ligDtm  tnd  Ibe  otW  eXaotiotM  introdvc«d  by  the  Nm» 
BUM  ramlly,  and  aoMrdilt^y  m  flivd  4m  intmbilftieli  nf  cwrta  ife  firettm  ml 
wumtty  contended  fei,  and  ettatied  ftmni  tba  kin;  wiA  aa  much  difllreidtf, 
MiAmeoTntt^MaMrteltiMlf.  By  AJa  charier,  tionfltmed  in  }wrtiBin«nt(j^ 
Nteoy  foreaia  irwe  disaffoffftwd,  ot  nippBd  of  their  oppremive  privilege*, 
and  Peguktioiia  tewa  mkde  in  the  regliMn  of  -Mietf  u  remaiiied  ;  particv 
kriy  (•)  killing  the  king'a  Amt  Wtaandt  nolMgera  cafHtd  offence,  biM 
Miy  punished  by  »  flue,  imprtwnibMt,  or  ubiWMM  of  the  toshn.  hai 
hy  ft  varieiy  of  BUbB«qu«iit  ataWea,  logMher  #tA  ihe  long  sequieocmoo 
of  ibe  cremi  wiAout  exetling  tho  feroM  U*«,  tli^  prerogativo  it  now 
Itooome  nM  longvr  a  grievane*  n  ttw  fln^iect. 

But,  aa  the  Inng  r«8<Rtsd  ttf  hima«ir  the  feriitt  for  his  omi  exehiMTC 
Alveraion,  M  he  gnutted  oM  from  lipite  to  time  other  trafie  of  lands  to  IdK 
tulne«H  mder  tke  Hamea  of  ehoM*  at  porkt  («),  0«  gtive  them  license  •* 
■ue  auth  in  their  <ntu  gt^Mmda;  vrioch  i»deed  ^r6  tmslter  forests,  is 
Iks  handa  of  &  sutijwi,  bw  not  govemod  by  the  forest  laws :  nd  by  te 
MnliinDli  law  nopenotils  sfKberty  to  take  or  kiBanybessts  of  chase,  bM 
tich  as  hath  an  anclOal  chose  or  jpait ;  tiiiless  they  bo  also  heaau  «f 

pioy, 
[*417]  *As  to  all  inferior  apecies  of  game,  called  bessis  and  fowls  4l 
wUTsn,  tbo  Hbotty  of  nkln|;  or  kiltlnf  them  is  anoAer  freneUse 
Sf  PiMhy,  dsrivod  Kkewlse  from  the  «rowfl,  and  called  /rw  wamn;  ft 
1MM  which  siKiHfiM  proaerraiion  or  ousiody  :  a*  the  excfwire  liborty  sf 
taking  Biid  hlllittg  fisb  in  a  public  stream  or  trver  is  callod  t.  fnt  JuUtir 
if  which,  bowMTftr,  no  new  franeMao  cbA  at  present  b«  grantei^  by  Uto 
•tcpress  proviaion  at  uragha  earta,  c.  16,  {h\  The  principal  intention  of 
granting  to  any  one  these  fVancfaisoe  or  liberties  was  in  order  to  pioteM 
Ae  game,  by  giving  th^  grantee  a  Mis  and  exclusive  power  of  kilting  M 
WAself,  prarided  Im  prei«nied  other  pOiMns.  And  no  reSDi  but  h«  whs 
liaa  B  chats  or  rrsewatrsn,  by  grant  from  the  crown,  or  prescription,  whi«b 
Mppoeos  oH«,  Can  justify  htiMing  Or  sponinif  upon  another  man's  aoU ;  nof 
fadeed,  in  thorough  itrieUiesS'or  oomno*  lavr,  eitbe^  hunting  oi  «poitia^ 

However  novel  this  do«irino  may  sseiti,  to  snob  as  eal)  Ihetnselvea  qmaU 

ei  sportsmen,  it  is  arefuhit'COmequonoe  from  «hat  has  been  before  do- 
ered  ;  that  the  solo  right  of  taking  and  destroying  game  belongs  exolil< 
tively  to  the  king.  This  Spears,  as  wHI  from  ihs  historical  deduction  hett 
Made,  as  because  he  may  grant  tn  bis  aubjects  an  exclnsiTe  rij^  of  uking 
them ;  which  he  eould  ncR  do,  imiesB  such  a  right  waa  lltat  inherent  in 
himself.  And  hence  it  will  follow,  that  no  person  whatarer,  but  he  whi- 
has  such  derivative  right  from  the  crown,  is  by  common  law  entitled  U 
lake  or  kill  any  beast*  oS  chasa,  or  other  game  wbaiMtaver.  It  ia  inis 
M  «.  P(tii,wr 
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Aut,  by  Ae  HqidenniM  of  As  ehnra,  rtwft»ywii  gntnt*  uf  five  tranatt 
ik  nnrienc  Hnws,  and  tiM  introdnoiRia  t4  new  feniAiin  of  Im«  by  csiMta 
■tattitea  for  pTMCrving  Om  gama,  iMs  ecriusfts  piwrogBlivv  a^Ae  kin;  ia 
Kitfe  known  or  onrwMend;  «very  mftittbktiaasenifMed  IhmAoea  modani 
pmahiea,  looking  apon  Uiiiao)f  aa  at  tibenjr  to  te  irtlst  ba  |tkiaM*  widl 
the  gHTtte :  whereat  the  conbary  ia  atriGtl;r  *"<>*(  'h>*  <m  <»aii; 
liowever  weEl^a/ij(«(jhn  'may  valgarif  be  eateaMed, haa  a  H^ht  [*41fll 
to  eiMroaeh  on  the  Mjral  premgnd*e  by^thw  kitthtg  «r  gama,  oa- 
Mi  he  can  Bh«w  a  pnttcrinr  grant  oT  Ana  warrrni;  or  a  preftcriptiwi, 
''ritlch  fTeinrms  a  grant ;  or  aonM  BWhoriiy  nader  an  act  "of  pariiarnMiK 
Aa  fin-ihfl  tuRer,  I  recoHect  tnittwotnntamiea  whareta  mi  tajtrem  jurmiititm 
tokill  game  was  ever  given  by  auttne;  Ibeenebyl  Jac.1.  cap.  27.  altera^ 
by  7  Jbc.  I.  cap.  II.  and  virtually  repealed  by  33  Si  23  Car.  II.  c.  25. 
Whieh  gave  amhortiy,  ao  long  aa  tbey  mAfeined  ia  force  to  die  ownOra  <rf 
free  wsrren,  to  lords  of  manors,  and  to  all  freeholders  having  40/.  per  oH- 
•MM  in  landfl  of  inheritance,  or  SOI.  for  life  cir  Uvea,  m  400i.  paraonal  eatate 

gnd  their  sprvanta),  to  take  partridge*  and  plieasants  upon  their  own,  iff 
•ir  maatar'a,  free  wai^a,  inheritanoe,  or  freehold  (8) :  the  other  by  5 
Ann.  c.  14.  which  empowers  lortila  and  ladiee  of  manom  la  appoint  jw)M> 
luepers  to  kill  game  for  the  use  of  such  lord  or  lady  :  which  with  some  a]- 
iMation  still  Kirtmats,  and  plainly  auppoaea  atieb  power  not  to  have  bean  ia 
Aem  before."  The  truth  of  the  matter  ia,  that  these  game  laws  (of  which 
we  shall  have  occasion  lo  speak  again  in  the  fourth  book  of  these  Com- 
■entaries)  <ln  indeed  ijvahff  nobody,  except  ia  the  instance  of  a  gania* 
keeper,  to  kill  game  ;  but  ooty,  to  gave  the  trouble  and  formal  process  ot 
aA  aetion  by  the  parso*  injured,  who  perhaps  too  might  remit  the  offence, 
ihesA  atatutea  inflict  additional  penalties,  to  be  recovemtt  either  in  a  regular 
•r  BummaTy  way,  by  any  of  the  king's  aabjecia  from  certain  persona  of  in- 
larior  rank  who  mm  be  foaad  offemling,  in  this  partteular.  But  it  doea  not 
fbUow  ihat  persona,  escustsd  fmni  these  additional  penalties,  and  Iherefori* 
authorised  to  kill  gnme.     The  oireumBtance  of  having  lOOJ.  ptr  annum,  and 

(B)  Hr.  Chriitiui  hen  l|n*  tba  fblloirini  hiwking.  tha  nvxt  Wiaurabts  modB  af  kiltinf 

aoM  in  hit  (dition:— Tha  Edluir  npprehenili  limit  at  :hU  lime,  h«uini  wilh  a  gennrat  |in>- 

Ihu  whal  iha  leatiiaj  lui^e  baa  here  auieil  biliilinn  lo  all  pcrnna  wTimerer  ui  kilt  garni 

Nipeclinf  tba^lSnl  ^rmunwn.  hu  irlnen  rnim  njlh  gui-i.  bowa,  laiting^iog),  afid  nett>;  tnll 

■  mtaroacpplUHi  or  iba    luihieeL    Tha  lint  ibere  ia  afterwanla  a  pitiviao  id  Ilia  aci,  thtf 

fiialiGcaliun  act  ia  Ibe  13  fi.  II.  c  13,  (ha  tills  il  ■hnll  and  lanj  lia  Imnful  far  penona  of  * 

M  vhich  it,  **NoM  ahall  bunt  but  ihey  who  certain  deicripiion  and  eilaiaa  lo  lake  pha»- 

kait    a    aulSeiFDl    livii^c."     Tlw    prcamhte  unia  and  panrldna  upon  ilieir  oon  landi,  U 

«aiG(.lbU"i)ivrii  ani^n,  Uimuren.  ser-  tfw  daf-'inW'  *''^  ncta.    Thiapmrlncleaily 

vantji.  and  Mroann  keep  greylwunda  and  do^a,  refai^  lo  the  pracpding  prohi^jiliou  [nlrodnoirfl 

«td  Dnik«  boljpdnyi,  wtien  food  christian  peo  hy  tlic  atatuta^  aiHl  tiy  no  manna  jiivea  a  mm 

fit  beal  cburch  haaring  dirine  Knic*.  thaj  parxnuiga  loihe  persanithaiqimlilied,  wMeh 

Ip  a  huniing  in  parki.  and  wamaa,  and  ron-  ihcy  did  not  poaaea*  uilecedentlj  lo  iliai  ata- 

■kicreea  of  Inrda  and  others,  lo  the  >ery  gtaat  tule, 

*Mructian  ot  iha  uina,  and  aometimci  under        Tha  Editor  tniata  Ihat  thoaa  who  will  ttk» 

nch  ooluar  Ihcy  make  thair  aaaaaiblias,  mn-  tba  iiDuhta lo ciaminr  lb*  aiotuta,  wililieem- 

fcrencea,  and  couipiracici  Tor  to  liae  and  dit-  (inecd  of  the  Irulh  of  Ihia  remark  ;  and  thai 

tbeylhciriUejtianeei  il  ia  thererore  ordained  tba  correclion  of  ibia  error  alone  nill  con- 

Ihat  no  inificar,  laliourer,  or  uthar  tayioan.  Irihatv  in  aome  if  pec  to  the  refuittion  of  the 

wliinb  bnthnut  1ajidiorl*n«niental'>lha  valuo  doelrine  oliivh  Ihe  learned  Judge  tiaa  adrano- 

Bf40i.  by  the  year,  nor  nny  print  to  Ihe  value  rd  in   thia  c)i;ipler   and  olhrr  parti  of  lb* 

of  I(W.  ^hII  keep  any  doga,  aaia.  nor  enjinea  Commfnuriea.  lii.  Ihal  all  Iha  came  in  tb* 

..J ._       .   ..  ..   _  I-      .  ' -'e  Kin|  <i(  hi« 


.   r.  baraa,  nor  Goniea»  nur  othiir  kin^dum  ia  Ihe  privpi'n^  .  _ 

IgrKitenixn  t  iwne  upon  pain  of  one  year'a  im-  gmnleei,  licing  unuaity  itia  lord*  of  n 

■Niwnmanl.  p.  19.  ante  ;  gams  in  royal  pmpeni,  4  lioot, 

Tbia  aiaiuta  cirarty  admilt  and  raalraini  171 ;  and  the  navk  eoninitutiuni  raated   lb* 

Aeir  laimer  ri^l:  the  1  Jae.  1.  c.  37.  wluch  aole  properly  of  (II  ilw  game  ia  England  il 

•••ma  iolended   loi    Itia  ancoungemenl  of  the  kin(  aloM.    lb.  416. 
Vot.  1                       (51)  Baa  Hot.  >.  (SI)  at  As  aal  efOa  T«L  1.  tL 
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tha  tMt,  aiiir  art  pfiyriy  ■mBBntwifbin  «»ai|Kianft.  AmA  ikew  p«^ 
•ma,  m  sxui^ad  mm  the  pMshiaa  of  di»  gwM  aUtviM.  ue  not  ooly 
lwbl«  tOMttouof  UMpau  )nr  lk»  owntra,  of  tWIuidi  biU  alw,  1/  thay 
kill  game  widun  the  liiuia  of  ad^  loj^al  fnuchue,  tbey  are  liable  to  tM 
•trtiooaof  auob  who  may' Lave  U)e  right  sfphnae  nr  free  waireii  then* 

[Hl^  'Upon  the  whole  it  appeaiv,  fhat  A»  king,  by  his  i>renig»> 
tijrs,  and  auoh  peTMoa  aa  ha*ei  under  hia  auihoqty,  the  royal 
frBDohiseB  of  chaae,  park,  free  WBnNn,of  free  fishery,  are  tho-ofiJy.penoaa 
who  may  acquirQ  aky  pn>|iei^,.ho«efet  fugitive  aixl  ufauituty,  in  iheaa 
awmak,^**  imIniw,  while  UvingiivUehiaaaid  to  be  Teaied  inihaiB,aa 
Vaa  obeerved  in  a  fOimeT  chapter,  propUr  privH^gium  (9)-"  And  it  wpM 

tin  itia  Mkao,  i*  »virj  wharanidielwBaiUM 
V  banit.     Bot  [  «  molinad  to  think  that  th* 

- _-  r*r/  n*Bn«  of  Ihe  iniiiTm  J*  Inis,  and  lli^ 

M  rraqnanlly,  ■nd  ibiU  Mr'jifj  taloBf  la  tba  &m  nrmiw  ^ 
Vren  XMlontlj,  inouLMWd  Um  ugcitno,  thai  Ibnunilc  finder,.  *ic*ft  in  tboM  imtifi 
Ac  coainHiD  law  h»  em^  the  alt  proptrt^  af  psrlicultrly  iiiccified  1^  the  llw,  and  in  Kkid 
MI  At  gam  h  £ii;biid  n  ttr  Un;  abftt.  Hid  IhcT  an  cipnaatr  ginn  U>  Iba  Ua^-  Sa«  I 
■r  oBiiaMianica  that  n>  man,  tel  hii  lank  and    boat,  MS.  a.  W. 

bituaa  tia  what  thaj  out.  ia  qualiRed  to  kill        "A  peraon  ni[fat  haia  acquired  by  am 
(ama,  or  ian»nipt  fmni  l5ieon§in»l  prnaliiei     paney.  eren  in  the  ■iilaenlh  century,  an  ai*-" 
MlaaabapaaiaiiMaennefamltarpnTllHeria-    la feal tmfotjr.    e««^ae8.aBM.     \i%.\ 
tlvad  {rota  ths  kiii(.     Tki*  dootriae.  aDlnread    ihcwld  ba  loiuid  ia  a 


tlvad  {rota  ths  kiii(.     TkM daotriae. aD^nd  ■houldtaaloiuidJBaii  otatar.fai  Uwreilikiak 

bjr  so  celebrued  an  aulhor,  apparrnlly  the  re-  would  aay.  that  It  waa  Ibe  properly  of  Ihe  Linf. 

■ult  of  mnture  dulihcratioii,  and  which  hu  If  all  wild  animla  had  Manned  Mihaciawa, 

baas  ao  loii^  BAqaiaaoed  in.  [he  EdilmahauU  lliniald  ha>*  bean  auperfMNM  u  have  aMt> 

haTB  ijueaiioned  with  diffidence,  if  he  had  not  tied  whalea,  itDTieoru,  and  awaria.    LordCoh* 

been  (ully  pereunded  that  it  wai  unnuppnriBi]  telli  tu,  ihit '  a  (iraD  la  a  lonl  Ibwl :  aad  al 

by  any  prior  auiherlty.  arrd  that  ri»  autborltiM  tboaa  dN  trani^  wbaKof  la  wii  bMtva,  ^ 

to  Uw  coatnry  wan  xUBanMia  aad  imaiati-  baloof  to  the  king  I7  hia  picraniire  :  and  1* 

bio,  whulei  and  aturfeona  are  royml  f 

"The  learned  Judge  himaelf  ndmita,  thai  tnng  to  ihekiiit  hy  hia  prenvatii 

Ha  ia  s  navel  doctrine  M  >Dcb  aa  ndl  ibea-  awaoa,  7  Ca.  10.     '  And  the  kin) 


IB!  owy  am 
'      "ut  ibaaa 


■clTen  qualified  apomnieD:  yet  he  hal  rvfi 

red  to  no  preceding  autliorily  uhalenr  in  any  are  the  Only  animal)  which  our  Uw  hai 

Mrt  of  Ihe  ComoMnlimea  ;  hut  in  p.  419.  he  Ctrred  ihia  honour  ^m. 
baa  deduced  ihia  dDCIrioa  from  two  general         "  It  ii  Im*  that  out  kinga,  yriar  to  ihe  : 

(rincipte*.     The  Gmi  ia.  lAai  ijtr  jbaf  i»  It*  itftrfta,  cinimed  and  eiercinHl  lb*  prei 

Mllimeff  mpntlar  af  alllht  Imb  in  (At  liinf-  tiyi>  of  making  foresu  whemer  they  pie 

den,  Old  lAm^ore  ht  hat  Ai  rigkl  nj  Iht  aai-  over  the  nounda  of  their  anhjecta-  wiihii 

ernoi  toil,  to  entmhtrfon,  and  ta  ^hatt  and  Mmit*  Dflheae  foreaii  certain  wild  anii 

tajU  tiieA  creaturtM  al  his  fleatttn.     From  the  were  preaerTed  hy  severe  lawa.  for  the  m 

king'i  right  to  the  univeraal  mil,  it  ie  not  eii-  lionof  theaoTereiga.     A  dimriol  thuahom 

dent  why  he  ihould  have  a  better  righltotake  al  tha  kint'i  pttMara  might  have  heen  gi 

~    '  "'  'erproduo.  ed  hy  the  kini  10  any  of  hi"  »r'   —      ' 

joyed  the  eioruaire  priiilegeei 


of  that  soil.  joyed  the  eiciuai re  pririiegeeillieiof  a  foreal. 

And  oien  if  the  king  ahould  have  a  ri^t  chu«,  pnr^,  or  free  warren,  according  to  the 

Iter  in  person  all  the laiida  in  the  kingdum  eilent  of  ihe  jDriadjrtion  and  poiten  aonfer- 

ursuil  of  lana.  thii  aBbrda  no  iiirerence  red   hy  the   roynl   gnnt;  p.  3S.   ante.      BM 

ight  heyond   ihe   boiindariea  of  iheKe   piiiileged 


concurrently  w _..._„.     „...._  , -,-      -„ 

ODTDplaiM  ran  perhapa  b«  made  agnHitt  the  cliiinrdi  properly  in  the  game  :  for,  according 

li%  Ibr  entering  the  landa  of  hia  Buhjri-tn,  il  to  the  Uw  of  king  Canute.  jaUiirl  JtanHi  £f- 

haaheen  determined  that  r'-' '--      ■-  -     -  '- "    -  ' '    -■*  — 

begi>en  tobiafureatEnanl    ...  -  ,       . 

in  KeHway.  which  in  Ihe  lequel  of  thit  note  t  dedarei  w> 

ihall  have  Dccuion  to  uke  notice  of  kiiui.     Til  .    .   ,.  .      ..  ... 

"  The  other  geneni  principle  relied  upon  by  nni  he  correct,  what  ilM  laam«d  ComnMni 


which  !• 
Tit,Pc.r._pl.3.     If  Ihia' 

ft*  hai/rtjutntiy  a  nea  doctriiu  took  pl^a.  By  the  l^tIs  dry<Re 
iiiii?)uilt  nnr  liona  (a  all  the  new-made  foreau  were  dtnafTnitited 
swvr,  Mmg  u    • 


.    I  of  now  fnreita  by  the  Normnn  kings,  tbej 

_. ,     had  ilao  made  great  meroachmenn  and  addi 

ot  ba  called  fcnu  M  calaOa ;  and  au  game,    aoni  lo  Ihe  ancient  Sann  f(>rBaii ,  iheae  ca 
~      D  (SlalUwHidortlMTBl  I  n 


■ct:  Co  Ogle 


•ba  b«  iMnembsrad,  that  nwh  penaM  w  naf  Uiiw  Uwfall^  biiatvfiBh,  at 
Awl,  ratione  firniliffii,  )wv«  (■«  tuw  be«i  wid)  only  &  qutli&id  prapMty  tt 
thnw  ■Qinwlfl ;  it  sM  b«rag  KbsoliMor  pMinwiaot,  bnt  luting  only  ao.lao^ 

CmctuninLswenultcdpurZitui,  tnd  uthsM  tiiii  ao  pcraon  it  ciempi  from  Ihe  orijinil 

fand  w  tte  new  (we*!*,  Uwy  kIm  wen  dniir-  viUmilj  nrlMUTsr  swi  ba  found,  Uiw  uj  p*- 

fanMcd,  but  wiih  ihli  diiUaelipn,  llut  u  th*  mitic*  vara  axi    inAicicd    for  killing  vuM 

iricance  eilcnded  only  mihi!  land-ownrr,  ha  out  df  pn>l1ag«d  groundi,  alcepl  IhoH  iniek 

«iu  lUawfd  ta  uijaT  hia  landa  in  u  rnl)  ■  ha*e  bMB  jalroduowl  l/j  nwdani  gMiw  lawi^ 

knur  »  ba  bMl  ^m  baton  ib*  •oeroiBli-  or  the  qiulLGcuion  acta.     Loid  Culta  nRWU 

nanl ;  bul  ihcj  •till  conlinund  vrLlh  retpcol  10  Ibal  ihf  court  held  ia  Ihe  cttc  o(  muiiopalici, 

lh«  nil  o(  Ihf  world  under  llH  forcit-law  ju-  1 1  Co.  ST.  that,  ■  it  ia  ima  lh*t  none  am  ntU 

tndiMien.      H«nee    it  Mlewad  aa  a  eoua-  ■  park,  chaaa,  or  warm  wilbwi  tit*  lui|>  lir 

qnsDCr.  Ibal  liiE  oKneraTi  purliou  might  bual  eaoaa,  for  that  ia  fodam  mods  lo  ■ppru|)Hal* 

and  kill  irama  wiihin  iha  limiuof  the  purlieu,  1hoa«  craaturai,  which  infirm  nafuratt  nut 

aa  my  other  inaB  Biihi  haVa  doae  JB  nia  am  liwMtnu,  to  hiiuaU,  aod  to  reairaiB  'ben 

«»Ddt;  and  ik*  ■uHnatMaoT  lord  Cokakod  o(  khaii  natural  UbariT.  wbioh  k>  cannot  do 

HifiKuod  noncur.  if  dear  oodm  out  of  Ihe  fa-  *ilboiil  Ibe  king'a  licenae ;  but  for  hunlia| 

-net  into  the  parlieu,  lb«   potlieD-maD  inar  ha«king.  &c.  wiuob  ai*  matUi*  of  Hnima 

ksBI  Mkd  kill  tbam,  praridadh*  dm*  it  Tairl;  plaaanre,  and  nMvalion,  Ibar*  aradi  m  li> 

■od  iriibout  ^mtalluig.    And  Ihii  diatinctjoa  oaoac,  bul  everj  one  na;  in  hii  own  land  Da« 

la  in*le ;  i'  '  Kag  can  renorer  the  JUtm  ft-  them  at  bia  )deaiure  •eitlunit  any  rafmmf  M  !■ 

I'f,  Ihe  burdi"  of  ih*  loraat,  before  Iba  pur-  aiacfe  imltu  te  farliimnt,  aa  appesti  by  tka 

lieu-mwi'a  iW>  'wleD  upon  liim.  he  then  be-  auiuiei  oril  Men.  V[l.  c.  IT,  23  Elii.  a.  10. 

Ibw  tolbekingor  loihaowmrofihefbreal.  and  3  Jac  La.  13.'  - 

•mrihe  purlieu-man  muil  oat!  hia  doce  back  ;        "Theie  anihoritiea  *r*  alao  reoogniied  aa| 

tat  if  Ihey  faw»  nnnn  Urn  befon  be  (aiaa  ooafimed  ki  Brv.  Abi.  tiL  Pnwerlie,  and  i> 

Ab  feiM.  Bod  be  iMmm  tb«  into  it,  ha  !>•-  lUlc'a  Coi>«neiit*r]'  on  F.  N,  Ei.  197. 
lonp  to  tlM  owner  nf  ihe  purlieu,  who  may         '■  The  fallowing  tamy  lerre  aa  a  apeeinua 

•Dtar  the  bteal  Bad  eanv  hm  awaT.    4  InM.  o(  tba  authoriliea  collMtid  hj  Brook  :  fuM 

tan.    Maaw.  Purltea.    ThiaBlanaud>Bciai>a,  faoftai  >aK«ti  k  rtye  aJar  Aorj  dtl /nrrut,  t( 

but  (here  are  rarioni  authoriliea  to  ibe  aniD*  prgpvly  »1   tsri  iM    ray  ;   and    again,  (ill 

•ffeei.     In  the  year  book  II  Hen,  VI [I.  fo.  10.  m*nt  kori  M  jmht  cnimti amctdittr. 
iti*Md,ifanDiBdnraB*Mtcaiiof  iforaN        "Ida  iTBUDBaawhieb  wBabifUghl  in  1791 

and  kill  bim,  he  ahall  fain  no  piupeitj  in  him,  IVodi  Ihe  eourta  nf  Scotland  tx-fore  Ihe  houaa 

baeaoae  he  ihall  derire  no  adTMIage  fmoibie  of  [OTilii,   the  queation   waa,  whpther  by  ih* 

•wn  Wnngfiri  aet  |  *at  if  Ihe  alu  (oaiea  of  law  of  Socllaiid  the  prvprialar  of  an  riaiite 

hlBiaeU'  hrnmd  Iba  limila  of  lbs  wnai,  ihaa  baa  B  riaht  to  nonopcliaa  the  lame  upon  >hal 

SBj  oae  (if  qualified)  laaj  kill  and  take  him,  ealatii.  for  ibe  uae  of  himae llT  and  pailiculai 

Sr  they  are  animale  ftrm  itatmm,  •<  bhUw  m  frienda,  Buthoriud  by  hia  license,  nnd  lo  ei 

'*PBiajaadlhaia«iiBi,a(tlHi)iKlte«deakiW,  alude  nil  lenHameB,  lefally   qualifi«l,  from 

«aa,  t^iat  }iii  c^pira  ^ataat,  J.  a.  OBtcb  Uwt  fiillswini  Ihat  unuaenienl  over  hii  wuie  and 

otshcan.  other  groundi,  not  aprriatl}|  piulccird  hy  any 

"  Thai  lb*  ktn;  hw  aa  property  in  da«Tor  particular  ainiala  ?    Tb*  prinlfd  cue*  of  tba  , 

.tCbBTgUM  when  ihayanoul  a(BfoMai,waB  appellaat  and  reapoodent  coaiain  much  curt 

determined  alao  in  B  eaat  repotted  by  Keil-  oul  learning  upon   the   Scotch  lame   lawa, 

way,  30.  and  cnpied  by  Hanwood,  302.     In  iiul  no  idea  wii  auKieiied  that  the  game  <■ 

that  cwaa  an  aeuoa  of  traapBaa  waa  bnnigbt  SootlaiHl  belonged  to  the  kiof.     For  rhe  ap- 

far  anlBiRic  the  plBWtiff'a  cloBe;  ibe  dsfeod-  prlUnt,  who  Iniiaied  thai  he  had  a  rirhi  to  ea 

BBt  pleaded,  thai  the  plae*  in  which  the  trea-  ler  an  a  iiixinBmHn  iiimn  ihe  respondcnl'a  ea- 

pBBB  waa  auppoaad  In  ba  somiaitiBd  wta  ad-  tele,  the  authoriiy  or  prendeni  Balfour  in  hib 

iiiiiiBH  U  lliii  kill  a  fiiiiir  anil  Ihal  (hi  plMa-  .fVaMioa  waachinfly  relied  upno:  lii.  -It  ia 

tiff  wae  bound  to  impale  Ibe  aaid  foieii,  and  leiaome  and  permitted  to  all   man   lo   chua 

thai  for  want  of  paling  four  drer  eaeaped  out  harei,  fotea,  and  all  other  heiaiii,  lieam 

ofllMforeet  iBto  the  plaiwilT'a  laid,  and  that  out  forreitia.   wamnia,  parkia.  or   t 

ha  Ihe  defaadBM  entered  by  the  ccramand  of  Bul  the  judanwnt  of  ihe  lorda  h 

the  forealer  lo  drira  Ihem  lia^k  to  iba  foraal.  iBa[iOBdiipt.  tbi*  permiaii         '  - 

Tba  flooR  held  thai  Ihii  plea  waa  not  good ;  confined  10  ■  man't  own 

■  far  ttmlib  (be  plaintiff  waa  in  fault  for  not  w.  ueffatu,  r.  lord  Bnadalbam, 

paling,  r^i  it  wBi  not  law  for  Ihe  (oreater  or  Thia  ii  preeiiely  the  » 

any  peraon  lodriie  the  deer  aulofthegtimiid.  land  ;  for  nciljiera  lora  or  a  meiiot.  nor  nia 

or  to  Take  them ;  and  the  reaton  wan,  6kihih  gamekeeper,  can  go  inin  any  pnit  of  Ihe  ma 

Iki  king  tad w prdpcMy  ia  (Am;  and  this  waa  nnr.  whieh  ia  Ihe  latd'i  own  eelate  or  wnata, 

different  from  the  cata  of  tame  rattle,  when  without  being  a  ireapaanr  like  any  olhn-  per- 

Ihe  piopartT  still  remaina  in  the  oanar  thoaih  aon."     See  further  a*  in  the  king's  righi  and 

diey  art  nut  of  hu  ground,  f--  -'■■-'■ -■--  -'  ■•■-  -'•'—  =-  -'-•=- '■'■ 

■e  mar  retake  Ihem  wherere 

tat  H  Ii  not  BO  whrn  Ibe  be*i._  _..  -...., 

"The  learoad  Judge  frequenily  iaflmaUi  i 
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U9  tvt  tiGtrrs 

to  flm  CTVBttirai  r«main  iddrtn  tin  Hmfts  of  raeh  nspte^B  ftmcblse  at 
nMTty.  arid  eeuing  the  inntnt  Avy  roltmurilr  put  out  of  it.  It  n  heM 
indfled,  ifa«t  it  a  man  Btin*  anj'  g«Bi«  within  bis  own  graimds,  mA  Miknn 
it  into  anotber'a,  and  kills  it  there,  ihs  properly  remains  in  himself  (e). 
And  thia  ia  srouoded  on  reason  and  nataral  jualice  (rf) :  for  the  propeicf 
consista  in  toe  poaaeasion ;  which  poafl««0ion  coramencea  by  the  findiiur  it 
in  hia  own  liberty,  and  is  continued  by  the  immediate  pursuit.  And  40  ?a 
Mrangar  starta  game  in  one  man's  chase  or  ftee  w&rren,  and  hunts  it  iid* 
another  liberty,  the  property  continues  in  the  owner  of  the  chaee  or  waJ- 
nn  i  this  property  ariaing  from  privilege  (e),  and  not  being  changed  by  tb* 
act  of  a  mere  Strang.  Or  if  a  man  starta  game  on  anntber's -printt 
grounds  and  kills  it  there,  .the  property  belongs  to  him  in  whose  ground  it 
wa«  killed,  because  it  waa  also  started  iheie  {/);  the  property  ariaiag 
ratione  soli.  Whereas,  if,  after  being  startedlhere,  it  is  killf  d  in  the  gromit 
oT  a  third  person,  theprupeny  belongs  not  to  the  owner  of  lh&  licst  ground, 
because  the  property  is  loeal ;  nor  yet  to  the  owner  of  tfae  aeeond,  becuMa 
It  waa  not  started  in  hia  soil;  but  It  vests  in  the  person  wSo  startod 
and  hilled  it  [g],  iboi^h  guilty  of  a  trespaaa  against  both  iA«  om^ 

(10)- 
[*420]        'III.  I  pioceed  traw  to  a  third  raethoi,  whereby  a  title  to  good* 

aihd,chhttel8  may  be  acquired  and  lost,  via.  by  forffjliinfll) j  i0 
a^n»hment  for  some  crime  or  misdemesnbrm  the  party  forfeidng,  asd 
a*  a  compenaatton  for  the  olTenoe  and  injury  coinmiued  against  aiid'to 
whpnLtfiey^e  forrojiod.  Of  forfeitures,  cott^dered  as  the  means  whereby 
real  property  might  be  lost  and  acquired,  we  treated  in  a  fomier  chap* 
(er  Ih).  It  rsmaina  therefore  in  thia  place  only  la  mention  by  what  means 
or  for  what  olTencet,  goods  and  chattels  become  liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  subject  is  at  present  as- 
cumbered,  it  were  a  tedious  and  impracticable  task  10  reckofi  op  ilm  n- 
rious  forfeitures,  inflicted  bv  special  statutes,  for  particalar  crimes  and  ml(- 
d«mennora  ;  some  of  which  are  wuAi  m  m,  (w  offence*  against  tht>  divian 
law,  either  natural  or  revealed ;  but  by  far  die  greatest  part  are  tiuda  fn- 
hibiUi,  or  such  as  derive  their  guilt  merely  from  their  prohibition  by  the 
laws  of  the  land  :  such  as  ia  the  forfeitnre  of  40j.  per  mooth  by  the  staMM 
5  Eliz.  c.  4.  for  exercising  a  trade  wiUiout  having  aerred  seven  years  as 
an  apprentice  thereto (12);  and  the  forfeiinre  of  lOi.  by  9  Ann.  c  23.  (13) 
for  printing  an  almanack  without  a  stamp.  I  aball  therefore  confine  mr- 
self  to  those  offencea  only,  by  which  ali  the  goods  and  chattels  of  lita 
offender  are  farfeited :  referring  the  stodetii  fbr  ouch,  whare  pecnsiaiy 
mulcts  of  different  qtiantitieB  are  inflicted,  to  their  several  proper  heads 

(el  II  Hod.  TL  (/)  Lnrf  Rsrm.  ail. 

ii)  rar.L.K.i.t,e.l.  («l  Pur.  IB.    LortRnm.lSL 

(()  Loni  lurm,  i»i.  satfk.HS.  tsstt-w*.     ikittffWi. 

<lnBb.«Si  udntltBHI.MSL 

(10)  Thn*  dinUnolioiii  never  nould  have  [II)  Seaiaienenl.  Cntn.  Dix.  FoHri'iin, 

niiMd.  irihe  doctrine  bad  be»n  liue  Lhm  >ll  B.  C, ;  Bac.  Ah.  Fnrreiture  )  Tin.  A\>   Vo^ 

the  game  ma  the  prapertj  of  the  lung :  Tor  in  feitum  ;  I  Chitiy'a  Cora.  L. 

that  nut  lh«  inaiini,  fa  miaali  jvtt  petar  at  (12)  Thia  rorfcitim  i«  atraljabed  b)  l1w  S' 

tnvUlitpmidniu.  muat  hgi«  prtnited.  Gen.  III.  r..  M 

Tlr«  diatindinna  I  haiB  rward  raeofniiwl  (13)  Thia  roifeiiare  ia  alad  iholiatird.  lad 

bf  lord  Ernrnn.  Hho,  in  an  nntinn  of  Iro'ar,  penont  uLitrinjc  or  eip«in(  tn  Mit  an>lxui|> 

diwoiula  venliRi  FnT  ihefilajnliff;  the  defend,  ed    almanaeki,    are    punishi'ila    witB   inn* 

■nl  hHTing  earrinl  ao'iT  ■  hare,  killrd  hy  tlie  mnntkl'   impnaonoient.     30  Geo.  II.  o.  I«.  a 

plainli»   gicflinanda   npnn  the  dFrendanfa  SB. 
flvjad,  but  wliich  had  nol  been  alB-t<^  than 
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aaiei  whirk  fwy  vuny  ef  tbera  bua  bewi  or  will  b«  nwntioned ,  «r  «bi| 
10  the  call«cUon8  oS  Htwkins,  aa^  iJurn,  ftad  oiher  laboiioui  compiieiSi 
Indeojl,  umoMof  ihw«  forfeitures  l^c^oiiX  *"  ^'  crown,  they  tnay  aeem  m 
if  they  ought  to  have  been  referred  to  the  preceding  melliod  of  acquiring 
|MftQn«l  pnpwiy,  vuaa^y,  by  preiuxatifa.  But  an,  in  the  iiwUace  ot 
parlikl  fiNrfeitutet,  a  looicly  attan  goes  to  th*  informer,  the  poor,  or  aonw. 
tifliM  U>  other  persoD*  ;  and  aa  oae  total  forfeiture,  namely,  that 
by  a  baakn^  who  ii  guil^  of  felony  by  'coacsalit^  hia  effecU,  [*43l3 
WMxues  Mtiiiely  to  his  cradiiont  I  have  therelon  niade  it  a  dia- 
u*c(  head  «r  uwufflnriHg  property. 


and  chattels,  then  MOMtaHy  forfejte^  (I^)by  conviction  p(_iiigA 
.  ireatoii  or  iaib»ruon  of  ireawD  ;  of  y^i  trtawm^^filany  in  gensral,  wd 
particularly  of  felony  de  se,  and  of  manslaughter ;  nay,  even  by  conviction 
«r  e«cu£{^ Ji(iy?fci^  (0  i  by  wtlawry  for  treason  of  felony  \  by  convicliov 
&pelit  lartcjm  i  by  ■fii^ht.  In  treason  or  fecJny,  jetven  tht^gh  the  party  be 
«i)quiiie;tlfi^/!^^./ACt  joy  standing  muU,  vhen  arraigned  o!  feuiny  i  hj 
drdiemgajig^fgtton  a  jtflg0,or tirMng  u\y  an/s  in  A»  presence  of  tk«  hin^f 
«0UTtai  oy^fraemumre ;  by  j>r/<enii«tf;(riu>fl«etct| .upon « second '~-' —  ■ 


^^  the  residing  abroad  of  aru4tps  (15) ;  and  by  challenging  U 


iriUmg 
aivrta;  1 

figUj^ft^^Vsd.  nibney  won  at  gaming.  AH  these  oSences,  sa  will 
«0m  AiUy  appear  ia  the  fourth  book  of  these  Conimentuiea,  indue*  a  to- 
4al  forfeiture  of  ^oods  and  chaU^. 

And  this  ibrfeKura  ccnmenoes  from  the  tupp  4r.caMMtuai-D<H.lhe  tunf 
^coramltllng  the  fact,  w  JA.fofJejtuf@g.Qf.Eeaj_pn)l(^rty,.  For  chattels  ai« 
«f  so  vague  and  Qucluaang  a  nature,  that  to  affect  thiao)  by  any  ralalioa 
kuik,  would  bft  ^tended  with  more  ioconvenieBce  than  in  t^  case  of 
landed  estatea :  and  part,  if  not  the  whole  of  them,  must  be  expended  in 
maintaining  the  delinquent,  between  the  time  of  cominitung  the  fact  and 
te  coovictiffL  Yet  a  fraudulent  conveyuib.i  ."-f  tlieai,  to  defeat  lie  iu- 
4wMt  of  the  crown,  ia  made  void  by  statute  13  £lix.  o.  6.  ;i6). 


CHAPTER  XXVIII. 

OP  TITLE  BY  CUSTOM. 

A  TOPHTH  method  frf  awjolring  prt^Mtrty  in  things  penonal,  or  chatteta, 
i«_by  «j'o>n  .-'whereby  a  right  vesta  in  some  particular  persona,  either  by 
Uw  local  usage  of  some  particular  place,  or- by  the  lUnKnit  general  and 
imlTeWar  usage  of  "the  Imgdoni.  ft  were  endless  should  I  attempt  to 
onume'rate  all  the  several  LinSs  of  special  cuatoma  (1),  which  may  entitle 
a  man  to  a  chattel  inlweat  in  different  parta  of  the  kingdom ;  I  shall  dier^ 

[«Cr>.'Utt.lH.    ltntt.l1S.    (liu(.SM, 

■  CM)  In  !»«»-Y(wk   no  con.iBliM  for  xvj  [f.hotn.Br,  beforeoonticlionlhe  pe«oi«lpi» 

•nBi«eiu*nafbrfeilurcorE(»da.ricepinpoD  partj  of  ■  psnon  dual  to  be  iried  Im  canTajcdf 

an  enrlmiry  Tor  tnuon.    !&  IL  S.  701,  otS.  iwMbtdHil.llHifrinUBmuiiiliiitlnnilinrnn 

(la)  By  tt-  ■  n„  iw  .  m    .11  .k.  1—  .1..  .1..  . .?. V 

in  npMled.  Bap.  3IB. 

(If)  Sn(iuw,ICIunr^Crim.L.730bdn.       (IjThwtsi 
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Ml  THE  RttiHTS 

hn  conum  mrraH'  with  making  aamevbHrratimM  oA  ^<  w»  of  M* 
Htmary  interesie,  which  abiain  pretty  genently  tbnnigfaoul  aioM  puu  <rf 
■     «1hererorejfriB6T«  unfvAnal  concern  j  vis.  Am^i.gifp- 


1.  Heriote  (2).  which  were  slightly  touched  opcm  in  >  femer  elw)>- 
Mf  («},  a[e  usually  dindftd  into  two  wxts, henot-««i~»{M^>Ad^CjjM;CMl«^ 


apjyiJfn memorial  uiage  and  cuaiom  (e).  Of  theas  thererore  we  aA"KH« 
principally  to  speak :  an^fGey'ife'  defined  «o  be  •  «wrtom>fy  trihMa  of 
goods  and  chattels,  payaUe  U>  the  lord  of  die  fee  mi  the  decease  of '3B 

owner  of  the  [and.  -  ~ 

[*423]        The  first  esublishment,  IT  not  introduction,  of  eompidaofj  bk> 

riota  into  En^and,  was  by  (he  Danea  :  and  we  find  in  the  laws 
of  king  Canute  (rf)  the  savaral  lieregetaa  or  herkits  specified  which  wei* 
then  exacted  by  the  king  on  the  dead)  of  divers  of'his  siiliinctn,  Mxm^iaf 
to  their  respective  dignitaries ;  from  the  higheit  enU  down  to  the  moM  te- 
ferior  thegne  or  landbelder.  Th««,  for  die  moat  pan^  eonnsted_  in  stt«, 
horses,  and  habiliBients  of  war ;  wliich  the  won  itself,  according  w  air 
Henry  Spriman  («},  sfgntfioa  (3).'  Theae  were  delivered  up  to  the  MW^ 
reign  on  the  death  of  the  vassal,  who  could  no  longer  use  them,  lo  be  pM 
ino  other  bands  for  the  servioe  snd  defence  of  die  country.  And  npon  the 
plan  of  this  Danish  eatabtishmnnt  did  Willism  the  Conqueror  faabmB  his 
law  of  relief,  as  wss  formerly  obeeived  {f) ;  when  he  ascertained  the  pri^ 
oiae  rolief  to  be  taken  of  every  tenant  in  cUvatry,  and,  eoiNiuy  to  the-  fo^ 
dal  cuslou  and  the  ossge  of  his  own  duchy  of  Nomandy,  required  aros 
mnd  implements  of  war  to  be  paid  instead  of  money  {g). 

The  Danish  cmnpulsive  beriots  being  thus  transmuted  intn  reliefs,  Wh 
derwent  the  same  several  vicissitudes  as  the  feodal  tenures,  and  in  waetgl 
eataies  do  frequently  remainAo  this  day  in  the  shape  of  a  double  ^ent  pay- 
able at  the  death  of  the  tenant :  the  beriots  which  now  cmitinue  among 


(e)  Co.Cap.|M.  |^Xi~n«.C'M^*.B,(i,SI. 

(21  As  (o  hsrinC'HrTiM  Bsd  piMan  in  g«-  to  k>n  (dMal  tt  tlul  tlm.      Hii  loidskB 

KnI,  ■«  Com.  Di|.  Copyhold,  K.  IS;  Bu.  runhflCuhuri'M.  '■  Uwn il mMbinf  in  Mibo^ 

Ah,  Hrrioi ;  Wiikini  oo  Copjhold ;  3  S*iu-  or  in  ugr  nadprn  irtatite,  that  gon  iba  lei^ 

4«ii>,  indai,  Urriol.     A  heiiat  mtj  ba  do*  la  of  riMwicg,  Ihiit  wbao  ilis  bMibi  an  ■(■■> 

fha  laid  upon  itieniliDn  b;  hia  tunant,  bj  eaa-  united,  the  aercn]  beriuU  Eontiniic  lob*  p^* 

Ion.     Con.  Dig.  tit.  Copyhald.  K.  IS,  I  Ben-  "Wa  an  to  at;,  wbelhar  wilboai  aaj  «■•(<■ 

van,  431.     Il  ia  only  pajrabi*  on  deatk  of  l^al  btlac  liiund,  it  is  Iba  BcM^arj  l^al  rnnas 

Mnanl.     I  Vsm.  441.  qiwBoa.  thai  when  an  amiB  hu  hen  diridad 

Il  wai  decidpd  in  ttia  eaia  et  Atttee  v.  and  ngwo  ra-nnittd,  all  ihe  brrioi*  an  la  b* 

Souti,  fl  Eut,  Rep.  4T4,  tiial  if  a  oop^bold  p^,  after  tha  ra-union  of  Iba  aripnl  eatam, 

(whirh  upon  beina  diridsd  into  aaisnl  umaa-  Ikat  wan  paid  wUM  ii  wa  divided,  *«  a^ 

cir>,eniiil«dilwlardtoahei>atrora>eh}.lia.  tticnt  ii  no  aueh  law,  m  ndi  doethsc*    S 

eanw  n.unitrd  in  one,  the  iciuiit  would  iw  Biniii.  Rep,  303.     A  oDitoB  for  iba  hnufa 

bound  to  render  to  Ihe  Ion)  the  iieral  beri.  to  aiaeaa  a  comprnialioa  in  titu  of  titrioi,  W 

aia:  liiii  ihia  daeinion  Bai  orerrulfid  in  ttia  ba  paid  by  as  lafomiof  eapirhaliWi  m  tm- 

cu*  of  Garland  <- Jekyll,  2  Binih.  Rpp.  sn.  reader  or  alienalioii.  ia  not  load.     If  the  U 

C.  J.  Rmi  obierving.  ihat  the  auidnrity  which  art  up  a  cuaimn  to  baTC  iha  1i»i  lite  or  deid 

aiMinrrH  lo  jioTern  Ihe  court  in  the  fnrmet  chattel  ai  •  haiiot,  faert  if  iba  Uaait  ran  km- 

erne  (Fill.  Ah.  lit.  KerioL  pi.  1.)  oufhl  to  dify  that  ewtoa  by  pleading  another.  ihaT  Iht 

tboriiT  w  that  referred  to  hf  Fitaheiliait,  and  tlw  heriot.     1  B.  ti  P.  Vi.     , 

■•  •dtm  nf  tha  namaa  tl>en  could  ba  band  (J)  Bm  danTalioa,  VtUaa  tUp,   M  I 
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•a,  uiil  prantTfl  Ast  nwne,  BAwmagmhettobe  of  Skzqk  p«Mcmg«,itid 
•t  firsi  to  hKve  been  merdy  diacretionary  (A).     These  are  now  for  the  moat 

'  MTt  confined  to  cojrrheM  tansrea,  and  ate  due  bycustbib  only,  wliich'  it 
thelire  ofail  mtaicvBDy  cop^i'fait'd  perhkpa  are  tbe  only  inatance  when 
flMom  boa  farmreStRtTTord.  For  tbia  payment  waa  (mginally  a  voltm- 
taqr  dojiation.  .pr  gratuitona  kg^tcy  or~tne~BWfciflV  pBTtaps'  in  acknow* 
lotlgnient  of  hia  having  beenraiaad'a  d<igfi«~'abote  villeinaga,  wbem  aM 
hia  gooila  aad  chattela  ware  quite  at  lfa»  mercy  of  lite  lord  -,  aad 
*ciiatoni,  which  hna  on  the  one  hand  oonfirned  the  tenaitt's  in-  [*4S4] 
Ureal  in  eiclniian  of  the  lord's  will,  haa  on  the  other  band  esta- 
Uiahed  this  dtacretionsl  piece  of  gratiuide  into  a  petmaneat  duty.  An  fa** 
tiot  may  alao  apperttia  to  free  land,  that  i»  hekl  by  aarviee  atul  toil  of 
court;  in  which  case  it  ia  moat  commonly  a  copyhold  enfnuchiaed, 
iriiareupori  the  heriot  b  still  due  by  cttstem.  Bracton  (t)  apeaka  of  beri- 
jta  aa  frequently  due  on  the  death  of  both  species  of  tenants :  *'  att  tuiAm 
alur  praextatig  quat  nom»tUmr  AariMtiun ;  tibi  fcMn*,  tHer  v*l  wtrvus,  m  Mar- 
U  tua,  demjuim  tpuum,  de  quo  lonueWf,  respieittU  tuaUori  tntrio  luo,  vtl  dt 
steunda  tneliori,  ncundnm  divtrtian  loeomm'emuuetMdmam."  And  thiahe 
adda,  "magisfit  de  gratia  qucot  dejaref  in  wbich  PlMa(A)a»d  Bri[ioa(l) 
aigree  ;  thereby  plainly  intimating  the  original  of  this  cuatom  to  have  bean 
merely  voluntary,  as  a  legacy  from  the  tenant ;  tfaoogh  now  the  iiana- 
morial  usage  has  established  it  aa  of  right  in  the  lord. 

Thil  heiiot  ia  Mnnelimes  the  beat  live  beast,  or  ovftrtun*,  whi^h  the  to- 
aent  dies  peasesaed  o\  (which  is  particularly  denominated  tlie  villein'a  ro; 
CeTih  tHk  TWSnty-hinth  law  of  king  William  tbe  Con^efor),  utEMiinMC 
t^e  best  inanimate  good^  under  which  a  jewel  or  piece  of  plate  may  be  in- 
cjmed :  but  it  is  uways  fe  personal  chattel,  which,  immediatBly  on  tho 
death  of  the  ieiia'iiTwtio  was  the  owner  of  it,  being  aacenainad  by  the  o^ 
tion  of  the  lord  (m),  becomea  rested  in  him  aa  hia  property ;  and  ia  no  . 
charge  upon  the  land*,  btf  merely  on  the  gooda  and  ebaiu^.  The  ta- 
nant  must  be  the  owner  of  it,  else  it  cannot  be  dne  ;  and  therefore  on  tbe 
death  of  a  feme-corert  no  heriot  can  be  taken  ;  for  afae  can  have  no  own* 
erahtp  in  things  personal  (»).  In  some  places  there  is  a  customary  com* 
position  in  money,  as  ten  or  twenty  shillings  in  Ken  of  a  heiiot.  by  which 

'  the  lord  and  tenant  are  both  bound,  if  it  be  an  indisputably  ancient  custom ; 
but  a  new  composition  of  tiiis  sort  will  not  bind  the  repreaemati¥ea  w 
either  party  ;  for  that  amounts  to  the  creation  of  a  new  cuatom,  whioh  ■ 
now  imponiMe  (o). 

*2^  Mortuaries  J4)  are  a  sort  of  eccleaiaa^^  heriota,  being  a    [*4M] 

. — . LHi-.t.- s  i 1  j.._   .^  the  minister  in  very  many 

lers.  They  seem  originally  to  ban 
a  roluntary  beqneat  to  the  chiirch ;  being  iiv 
Lyndewode  informs  us  from  a  constitution  of  archbishop  liaof* 
ham  BS  a  kind  of  expiation  and  amends  to  the  clergy  for  the  personal 
tithus,  and  other  eccIenaBtical  dnties,  which  the  laity  in  their  lifetime 
might  have  neglected  or  forgotten  to  pay.  For  this  purpose,  after  { p)  tbe 
lord's  heriot  or  best  gr>od  was  taken  out,  the  second  best  chattel  waa  re 
aervcd  lo  the  church  as  a  mortuary :  "  ri  deetdmx  plura  haimtril  iMmoua 

'<»)  Umbud.  P«uilLii(Kuit,4«L  KDHob.  W. 


"2^  iviortuanes  J4J  are  a  sort  or  cc 
customary  gift 'claimed  by  and  due  I 

t'qriahes  on  ihn  death  of  nis  psriahio 
een,  like  lay  henotsj  only  a  rolunta 
tended,  as  Lyndewode  informs  us  fro 


I.  a,  t.  18.  (()  Ce.  Co*  t  ti. 

(  A (y>  (Ja.  Liu.  IB>. 

ft)  Bm  Bom.  Eoe.  L.  lit.  UortiMria. 
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tpiiim  cut  it  jurtfiuritieiitimi'Utrvato,  tecktiag  nuM  sme  dtHaJifaM^^  m| 
r^iUTadUtion*  qi(«iiiel,pro  recompmuaiione  sublraetioHU  deeimarum  iwj«- 
Bokum,  aecnen.et  «iilationum,teeunium  melius  animai  rtservetur,post  oiiiluM, 
fn  tatiUe  aiumae  auia  (9)."  And  therelure  in  ijne  Jaws  of  king  Canate  (r) 
thi*  ivortuixy  is  called  foul-^cot  ()vflr«Mt:]  or  tymitfiwt  aninis».  And,  iii 
[wrMWOCB  of  ih«  %»m9  (iiiaciple,  by  ths  Uwa  of  Vbiuc«,  where  no  p«T- 
iBfial  lithea  have  beea  pud  during  the  Ufa  qf  the  party,  they  kre  p&id  it 
hiadeathaut9fbiia>«rchaBdixe,j«fraU.andother  iDOveable>(<).  Sualso,  . 
Iqr  s  eiiniUc  polioy,  in  Francs,  «ren-  man  thai  died  without  bequeKlhiojf 
a  pan  of  hia  etiate  ta  tb«  clwich,  vrSich  was  called  t^inf  mthout  tonfu- 
tim,  was  focmetly  deprived  of  christian  burial :  or,  if  he  died .  iuteslaU) 
Ib«  ralatiAAs  of  the  deceBsed,  jointly  with  the  bishop,  named  proper  arbi- 
tnuors  to  d«ieraiiae  what  he  TWghl  to  h»ve  given  to  the  church,  in  com 
be  bad  nude  a  will.  Bat  the  puliament,  in  1409,  redressed  ihie  grie* 
rave  (t). 
U  was  aooitfntly  usual  ia  this  kinj^doia  tn  brioK  the  mortuary  In  church 

along  wiU)  the  coipae  wh«n  it  came  to  be  buriud  ;  and  thence  («) 
[*436]    it  is  Bomeumes  called  a  corst-pnetnt :  a  *[enn  which  bespeaks  it 

to  hav«  been  oace  a  volnntaiy  donation.  However  in  BracUm'i 
tiate,  so  earljr  as  Hnniy  XI  I.  we  find  it  nveUed  into  an  established  cusioib  : 
iUMuich  that  the  haquests  of  heriota  and  nuirtuaries  were  held  to  be  n»- 
ceassry  ingTedienta  in  erenr  testastent  of  chattels,  "  Imprvau  aalem  Jtbtt 
ftaliiet,  ^ui  lentmnttUvm  fceeril,  dominum  tuvm  dt  mtliori  re  quam  habuerit 
ntagnotctre ;  el  fotUa  teeletiam  de  alia  meliori :"  the  lord  must  have  the  best 
MM  left  him  am  sa  herigt,  and  the  church  the  qacond  best  as  a  momaiy, 
Bnt  yet  this  custoin  wie  different  in  different  places :  "  m  quiiusdaiA  loot 
i^t  aceieiia  aelivt  tuti/ngl  dt  eo»tuitudim*  ;  in  fuUnudam  secundum  velut' 
limm  nielivs ;  tt  w  ^ihaadtun  miil :  tt  ide»  ctmsideranda  est  consuHud» 
Uci  (m)."  This,  cuslom  etiU  varies  in  diSerent  places,  oot  only  as  the  moi- 
tmy  to  be  paid,  hut  the  penon  ta  whom  it  ia  p^abls.  In  Wales  n  moc- 
Wary  at  «anft-pr«s«nt  was  due  upon  tbo  death  of  eveiy  ctargyman  to  ih* 
btritop  of  the  diocese ;  till  abolished,  upon  a  recompense  given  to  the 
biabop,  by  the  etatf  12  Ann.  st.  i.  c.  6.  And  in  the  arcMeaconry  of 
ChMier  a  ciMloin  alao  prevailed,  that  the  biabop,  who  is  also  archdeacon, 
•hauld  have,  at  the  death  of  every  clergyman  dying  therein,  his  best  bmse 
■r  Bare,  bridle,  aaddle,  apd  spurs,  his  best  gowp  or  cloak,  hat,  npper  nt» 
■4IK  nnder  his  gowo,  and  tij^iet,  and  ^eo  bis  beat  signet  or  ring  (x).  Bat 
by  statute  28  Geo.  II.  c.  6.  this  mortuary  is  directed  to  cease,  and  the  act 
tiM  settled  upon  the  bish^  no  oquivUeu  in  lis  room.  The  lung's  claim 
to  many  goods,  on  the  death  of  all  prelates  in  England,  SMOis  to  be  of 
the  swne  nature :  though  sir  Edwud  Coke  (y)  approbends,  that  this  is 
«  itity  due  vp»»  daath  and  not  a  mortumry :  a  diuiaciHio  which  seems  to  b« 
without  a  differnnce.  For  not  only  the  king's  ecclesiastical  character,  aa 
■opreme  ordinary,  but  also  the  species  of  the  goods  claimed,  which  bear 
•o  Dear  a  resemblance  to  those  in  the  aichdeaconry  of  Chester,  which  won 
•a  acknowledged  owrtusry,  puts  the  malter  o»l  of  dispute.     The  king, 

according  to  the  record  voucIum)  by  sir  Edward  Coke,  is  entitled 
[*427]    tosixjhiags:  the  *biahop*s  beat  hone  or  palfrey,  with  hia  finni^ 

ture;    his  cloak,  or  gown,  and  tippet;  bis  cup  and  cover,  bi^ 

u)  IVniH.Ll.M.t  (■)  B*Mrt,IStl.afT»taBi,c.ID. 

C*)  Bn<:ton,I.t,c.».    FlaLLlmtf 
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or  THINGS.  »«» 

hutim  ud  eiHiT;  has  goU  ring  ;  and,  bally,  U*  wmta  eamumi  liu  rmw  m 
kcMwl  of  bounds  ;  u  wu  aentioned  in  (iM  preceding  cbaptw  (a). 

This  varietj  of  cvetonwt  witk  regsnl  to  morUuiieB,  giving  frequedtly  % 
bandlo  to  exactiom  oa  the  <m*  aide,  and  fiaada  or  expemsivs  litigalwns  o* 
lk*oib«ri  it  was  thought  pfoper  by  alatote  31  Hen.  Vlli.  c.  6.  lo  roduc* 
tboa  to  aonie  kind  of  eerlMnty.  F«f  ifcia  purpose  it  is  enacted,'  that  all 
■nitaaries  or  corae-preaHita  to  paiBoaa  of  any  puiah,  ahall  be  talc^  in 
Dm  following  manoer  ;  unless  where  bycaatom  less  or  noHe  at  all  ia  due 
■u.  for  erery  person  who  does  not  leare  goods  to  the  Talne  of  ten  marka, 
MOthing  :  fiUjL  eTery  peraoa  irfao  laa*ae  goods  to  the  value  of  ten  oiarLi 
•ad  under  imitif  pounds,  Sa.  4d. ;  if  above  thirty  pounds  and  under  fbrtjr 

rida,  6f.  8d. ;  if  abovo  fiorty  pouada,  of  what  value  soever  they  may 
10s.  and  no  son.  And  no  tiwrtuaryt shall  throughout  the  kii^doa 
be  paid  for  the  death  of  any  fems-oeren  ;  nor  for  any  duld  j  aor  fat  any 
«■•  of  full  age,  that  is  not  a  housekeeper ;  nor  lor  aay  wayfaring  man , 
fau  auch  wayfaring  msji's  momuuy  shall  be  paid  in  the  parish  to  wbieh  ' 
be  briongs.     And  Bp»a  tUs  Uattite  stands  tbk  law  at  monaaries  lo  tlds 

3.  Heir-W>oroi  (5)  ars  aueb  goods  and  penoaal  chutda,  »,  oontrary  to 
(he  nature  oT  c'^ttels,  ahalf  go  by  special  custom  to  the  heir  aloug  with 
tjit-  inS"ri^ocn.  ■n'l  nv^  tn  ihf  iTcnUirt  nf  ihn  Um  i«wpriniiiri  The  temi- 
nattMi,  lovrn,  is  of  Saxon  original ;  in  vliich  language  it  ptgni5es  a  lindi 
or'iQetnMr{(i) ;  so  thai  an lieii-lo<mi  ianodiiag  siiiia  biiLAliaib  or  member 
aTHte  inheritance.  Thwy  ^n  gn'^frolty  f"ff"  ihJM  jajmymt  ba  al»-» 
fjuy  without'  dunnging  or  dianoubeiiaf  the  freehold :  oiberwiss  the 
general  rule  Js.'ihtt  no  chattel  oileieM  whatsweTei  absU  go  to  the  beir 
notwithstanding  it  be  eKjpveaaly  limiled  lo  a  mna  and  lus  beim,  but 
(■)  pi(«  411.     \  (■)  tfalm.  GSi$.  tn. 

(»)  A  cuHin  of  cquilr  «i»  KHT  IWtUi  ptt-    (C«r.  t,  ZenlSnt  14  Vm.  1ST.     And  Lxd 

dw  ■  win,  u  an  heir-loum,  D|»n  preaamplioa ;  of  QoiHt  >.  Gnmiiar,  %■  orbI  to  lbs  ulnnct 

■nr*  MpFciaHr  in  the  saie  nT  ft  tMUUnf  wko,  dlswdila  iitant  of  naHnielim,   >■  (anHlr 

wlwn  ancii  w»  hit  iaiiBiion.  knew  bow  to  of  betr-loomt.     (.DtJu  tf  Bnjgvatir  t.  Egir- 

eipmtil.    A  claimwhish,  »BfHi,aMenpU  im,  2  Va.  »d.  1!!}.     Bui.  wEapa  a  tanui] 

toreBltLiin  iklicniliun,  and  pennaneBll^  lopTa  chittrl  haa  been  well  Umiled  u  an  Uir  loani, 

lo  pnaansitjr  tba  ehanewr  of  anavxalioD  lo  «  bill  in  aqoiiy  will  hold  for  a  iptnfir  ikKtciy 

IMltf,  can  only  be  raforccd  on  elsar  pimr;  tkamf  tn  ihi  partr  entitled  to  Ihi 

■Gl  by  doubli  an  the  RonatnicElon  of  a  will.  iSarl  tf  MaccLigM  r,  DnU,  3 

"■ - """■  ™>     ilnd  elnir^,  •( 


M  tin  law. 

tfing  beir-laBmi.     Lord  Uw^v^ 

kara  iMid,  that  a  om>i«f  aqailf  \ ,_..^ , 

*«iliimij  la  EJKvAiMloikaclMr  !■!■<,»  Ms  an  boaaJ  to  pMaa*M,  M  far  M  tka  Iht 

ftitiitcanhemadeoaaaiataMirilhihaifilaB  wiH  aaiMil  ■iKB.en  artielea  ■hieb  Uair  taa- 
at  law!   (CnHT   *.   Onnanr.  Banavi.  M, 
**"  "  '  Wad  338,340.     Tt^trdw.  Tr^- 

MS):  andLnrdGUaniafapactMl  __^ 

. .,  ihalheir-lomw  BTtakiaiMp*-         Iftaiaaa  ilm  Ilia  jiiaiiiali  tT  llir   llr    n  >f 

part;    which,  liln   all  ftajk  ba^MM,  •*•  Lords,  whMi  •>•  AaUnaad  fMndtgualr    to 

saAer  bniuntea  ar  tiia  aouit  *f  Ohoaiwy.  aM^aaeriia*  bair-looMaidaaornd  aririia  Mb 

iClmlav.  7%r£wJ*/0^wMd•.i>••b^(t•^  lida.  aol  eaMot  ha  ralaiiart  hf  t  -leceMai 

tlli4-     Howanr  Ihiamay  tie.  it  ■aalllad.tlat  peer'i  panonal   rapreapntttirea.      '.■/•Mi  «> 

*»atwaliM*iaMraatinehaiieha»«ji'«ii,>MU  Im*  ftiW  b  Vm.  WMH. 
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u$  THE  Rioim 

f*438]    shitl  *««t  in  the  «x«oDtor  (()  (6).     But  dear  m  &  nal  *i 

park,  fitbes  in  r  pond.tloves  in  m  dorehome,  &c.  thoogh  in  tbMB* 
•ekes  peraonttl  chattels,  jet  ibej  are  m>  annexed  to  and  ao  neceaaary  to 
Ae  well<being  of  Ae  inheritance,  that  th^  afaall  accompany  the  land 
wherever  it  vesta,  by  either  deacvnt  or  panhaBe  («).  For  tbia  i«aaoa  ala* 
I  apprehend  it  is,  that  the  aneient  jewels  of  the  crown  an  held  to  ba  bni* 
looms  (if) ;  for  they  are  heeeaaary  to  naintoin  the  itale,  and  aiippoM  A* 
dignity,  of  the  aorereign  for  the  titne  being.  Ckartert  likewiae  (7),aad 
deeds,  Couxt'tolla,  and  cither  evidenoea  of  the  landTrOKetEer  witlilbe  cliMla 
In  which, they  ate  conkiined,  sliall  paaa  together  with  the  Un^  to  the  Hit, 
in  the  nature  of  heir-looms,  and  shall  not  go  to  the  executor  («).  By  1ip»- 
cial  cuatbm  also,  in  some  placee,  carnages,  utensiU,  and  other  boutefttrid 
ifyiplanenta,  may  be- beir-leoms  {/);  bat  such  custom  inust  be  atrictly 
proved.  On  theoihdr  hand,  by  ahnoat  gc^oenl  custom,  whatever  i> 
etrongty  affixed  to  the  freehold  or  ioheriiahce,  and  cannot  be  aeVere?  fn^ 
Ihence  without  riolence  ordaimge,  "^ii«dabaedi^t  nonfacOs  mKlUtvT{g)^ 
la^ecome  a  member  of  the  inheriunce,  and  shall  thereupon  peas  to  IM 
heir  i  u  cliimney-jHeces^  pumps,  old  fixed  or  dormant  tables,  benchea,  aadl 
diA  like  (A).  A  very  similar  notion  to  which  prevails  in  the  duchy  of  Bi^ 
bant ;  where  they  rank  certain  things  moveable  among  those  of  the  a^ 
moveable  bind,  calling  them  by  a  very  panicnlar  appellation,  praedic  v»- 
UuUia,  or  volatile  eatatee  ;  auch  aa  beds,  lablea,  and  other  heavy  implemeaa 
of  furniture,  which  (aa  an  author  of  their  own  obaervea  {"  digmilalem  islam 
tUKta  lunt,  uf  viltu,  tylvis,  «l  aeJibus,  aUisyut  praediis,  comparatbtr  ;  ^oi 
sotidiora  atMlia  ipsis  aadi^t  e*  dttti>utti»tu  patrisfamiiw  eohaaw  vidt- 
»ntw,  et  pro  parte  iptarvm  Mifium  aetlmentur  (i]." 

Other  peraonat  cnittels' there  are,  which  also  descend  to  the  heir  n 
die  nature  of  heir-looms,  aa  a  monument  or  tombstone  in  a  church, 
["439]    or  the  coat-armour  of  his  ancestor  there  'hung  up,' with  the  pen- 
nons and  other  ensigns  of  honour,  suited  to  his  degree,  tn  this  caae 
albeit  the  freehold  of  the  church  ia  in  the  parson,  and  these  am  annexed 
lo  that  freeludd,  yet  cannot  the  paraon  or  any  other  take  them  away  or  de- 
face them,  but  is  liable  to  an  action  from  the  heir  (A)  (8).     Pewa  (9)  in  tha 
(»>  od.  Litt.  MB.         '  <f)  apaiB.  eimt.  tn. 

M  atd.9.  Ai  It  Hod.  HO. 

UlUi*.!*.  to  atociBim'i  *  wm  imliUimit, c. », t  M. 

MBn.^tr.tQ.dmtuUi,lt.  Okl  nutt-iot-    CikLliLIS. 

</)  Ca.Utt.lB.  tSt. 

iBUd  lolk*iinMv'pni«ilaw*«r,  wtMtlwt  loaaa 

.  .--     _- .__  re  Bad  far  lihor  i> lea,  and  Iw  a*;  rciaia  nritcnw 

■Ihtit.     There  kanbrnnnwa;  th*  dMd  fnn  uy  stkcr  pUMB.    4Teim.B. 

>  imka  fMclBTM,  pW*>  m. 
Id  hninn,  dMoaad  to       W  a  Km  138. 
4hah«r  whiiahniitTBHUiaion.    Wlwretbey        (O)  Tbanghl  t»iit  ia  i paitienlar  pew  ia • 

«i«  kft  lo  ba  rai^red  ■*  htif-)ji«i  bjr  mt  shaTab  una  MdinT  Iroai  pnaofiptiaa  la  ^ 

^■twai  who  ahall  nopaetlnlv  be  ia  ^amf  pwuaaat  to'a  newmga,  or  boa  a  iarakror 

vian  af  •  aeftain  bouae,  or  ta  ineiwd  aa  han^  fraat  fian  tha  airiiaaif,  Cm  ha  has  tka  dua*. 

laoawu  larM  count  of  Uw  ■ndaqnlj  will  aitiaa  of  oil  pein  vtueh  an  a 

•<<Dit.dM  Bhaolala  JDtereat  of  iben.Mbfset  macaiptiaa.    Oihe.dd.  SSI. 

■«BthelilB-istn«*uar  thoae  who  hare  lif^a-  (jr  la  la  tha  lifhl  U>rowa,miH.  E.  C.3I*L 

latn  in  tha  nil  propert},  will  n«t  in  that  jar-        la  on  action  opor  •■- '-—  ' —  ■**- 

«>n  who  ia  entiriad  la  tha  ArH  BSIMaWl  ar  tarijanu  «d'  Ih*  « 


of  inberiUMC,  imI  apon  hii  dcMh  thai    bai^  af  the  (ri 

K  will  puata  hit  neiMiaal  i ' :— :— 

1  Bre.  )Ti.     3  Std.  let. 


4atan«  will  pua  ta  hit  peiMiaal  lepiaaeata-    kf  pntuif 


i  &  A.Xt.    Bat  a 


(T)  ta  amenl  tk  rid4  to  A*  cMlad*  of    aula  or  einnoal  of  tha  ahamh  ■>/  ha  ■«• 
titoa  liafc4aat.id»evp— »«  witfclba aetata    aw*»d  fat  ia  wapott  al  a  fcww  —  ef  *a 
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OF  THINGK  Uf 

Mftrcfa  are  MnswiMt  af  th«  laiM  natiin,  wMok  0*7  tlwcmid  bf  oMioiq 
HBrmmorUl  (irjtbom  skj  aocleiiuiiul  «i»cm«ne»)  fratn  (h*  HtcMUtf  W 
Ike  heir  (J).  But  tfaough  the  kek  baa  » property  m  the  nwBWDeate  eai 
Moutebeone  ai  hie  BDccetore,  yet  he  bunoae  in  their  bodies  or  ubea  ;  MB 
am  he  bring  any  civil  actian  agalnet  aeeh  as  iadecently  at  teeet,  ir  net 
impiaiMly  ridate  and  dianirb  dieir  reoaiB*,  wbea  dead  a>d  bariedt  Tha 
fferaen,  indeed,  who  haa  the  fteehold  of  iho  aoil,  suy  bring  aa  aotioa  of 


treapaaa  ^ainat  each  as  dig  and  disuvb  it ;  and  if  any  oas  ia  taking  up  a 
dead  body  steals  the  riinnidor  oAarmpparel,  ii  iriU  be  fetony  (ail ;  for  tba 
pnmertr  thareof  remaiiw  in  the  eBacntor,  or  whoever  via  at  too  ehai^ 


oTihe  Aineral(IO),(ll). 

Bdt  to  letura  to  bdr-looms  ;  tbeee,  though  they  be  men  cbtflels,  yet 
a4aiMit  be  devieed  awayTUitT 'the  heir  by  will ;  Imt  inch  a  devise  ia  voi^ 
fajpeveiilry  ¥  tenant  in Tee-siniple.  For  though  ibe^ownerinigbt  duruig 
hie  life  have  sold  or  disposed  ef  then,  as  be  migbt  of  the  tinker  of  tba 
eatate.  since  ae  the  inheritance  was  his  own,  he  nigbt  mangle  or  diamai» 
bar  it  as  be  plessed ;  yU  they  being  at  hia  death  instantly  vested  in  the 
hair,  ibe  devise  (which  is  aubaeqaeat  and  oat  to  take  afieettill  afur  bis 
4aath)  shall  be  pos^Msed  to  tlw  cuatom,  whereby  ib^  hare  alrwidy  (Up 


CHAPTER  XXIX. 

OF  TrtfLE  BY  SUCCESSION,  MARRIAGB,  AN1> 
JUDGMENT. 

In  the  present  chapter  we  shall  take  into  considention  three  other  spe- 
cies of  title  In  goods  and  cbaiLcls. 

The  (iflh  metliod  therefore  of  gaioioz  a  property  in  chattels,  eithtt 
[Liu.  tfta),  is  by  suecetiion  [I] :  which  la,  in  strictness  of  law,  only  ap- 
idhUtt.  us 

Mrnk    FonHt.  R*p.  14.     9  B.  &  A.  Ml.  ■  pnatiot  eofAnr;  (o  cumnion  dniwiiei,  and 

■■  P.    Tbia  pmcnplian  may  bs  lapparMdbf  (haeking  to  Ibe  nMral  Hntim«iU  ind  Km)- 

—  «aw— M(iirtliitt7-«hyM.«Bdp«ih«|M  iam  of  awUHT    a  T.  R.  733.    I  Laaeh, 

«V  f»  •*■»  (waniT  3»m.    1  T.  H.  438.  m.  8.  C. 

But  wbcn  •  paw  wm  dBimcil  u  ■ppururaiU  Tha  principt*  ii  veil  daacribed  bj  Cicera ; 

that  it  had  (■•■  hi  auaied  (at  iVaVi  jaara,  n  aaWi,  hh  ■air'V™''**  >■  iMafrii ;  iia  taaii 

but  that  U  had  bo  cxiatenoa  bafbiB  Ihlt  tirna,  mMtmnaii  atrpara  vM   mlirt  nttOifamiu. 

it  waa  held  thi>  modern  iKiiiiiienccnwiil  de-  Qmuim  aiuni  emntty^ti fam^tpiM  dmadn 

A  T.  R.  3M.  tH-Htmaalimi.    Cta.  I  Toae.  •.  108. 


.    ..,.__ (111  loNav-Yori.  tha  UUatoel     ..      _ 

liff  iiHut  allege  and  pmie  rapain  nf  the  pew.  Teitad  in  iba  tnuteea  of  llie  churoh,  and  lb* 

IWila.3M.     Bat  a  poaaeaaofj  right  to  a  pew  pawa  are  Iban  (encrall;  Iraaed  or  lold   by 

't  aalioicM  to  WMtaw  a  nit  in  tba  anriaiiia  tliem.    In  einioha  vham  iba  pcwa,  an  frat 

tidal  oMit  againat  a  mare  diaturbei.     I  PliiQ.  lo  all,  tha  titlaio  them  nmaina  •ptirtlji  in  itila 

I!.  C.  318.     Sea  further  the  eaaaa  and  pnea-  Iniateaa. 

Janta,  S  Chiuy  sa  PL  SIT.     Can.  Di^.  Ae-        (11  Aa  U  eononlioBa  takinf  by  anceeiaios. 

tiiiaoaCBBBforDiatiubaBaa.A.«.     S  Hansd.  aae  TeJIer'a  U  Ei.  U  2.  e.  4.  a.  3 1  and  aa  to 

.7S.  B.  d.  charchwardent  •uini,  ana  Bac.  Ab.  dc'Vin. 

(10)  It  haa  bean  detenwDad,  that  atantliK  Ah.  tic  CharBhiraidana ;  and  aaMiba  efei 

iead  bodiat,  though  for  the  inunreaant  or  aecr,  Ice.  lor  the  lime  heiiw  cuiag  on  a  bpnd, 

fte  acieaea  oT  aaaionj,  ia  wi  ladisUMa  et  tM  M  Oaa  IIL  c.  im  a.  £  and  innaarar  rf 

Wtet  aa  a  niiidaaannef ;  it  baing  aoeiilatnd  biendlj  aoaictr.  21  <3eo,  IlL  a.  H. 

ll,g,™T:C00glc 


MS  THB  ItlOHTd 

(iicille  W  mrfmUtnn»jf0tf!att  sf  rhm^,  m  Aama  sImI  flwplar,  M>7« 
M'l  L'UBtmjnslty,  muwr '  uifMtoVs,  >nd  tha  ISke';  Tn  whleb  oae'tel's. 
(■en  iBftjv  by  «noeC«diQ{  snoltier  set,  acquire  a  proMrty  in  all  tlte  goodl* 
Mnesblei,  ud  «tbet  ohaltels  of  die  (»rgOFB(ion.  The  uDb  reuofflAifr 
•f  ia,  bMMseiAjtldfnMtt  oTIkw  a  eoipiHaUbn  oevei  di«a  i  utd  ihMefon 
Ibe  predeeeMn*,  wtw  liv«d  k  cesowy  if*,  Mid  tbeit  meceeMn  new  in  be* 
tog,  mra  om  and  Uia  Bune  tody  «oifcMl«  (•).  W  bich  idestity  ia  b  prapei^ 
«>  inlietent  in  iIm  iMtvr*  of  a  body  politio,  tkat,  even  whna  it  ia  neaU  i» 
fiv»  «ny  tkinf  ta  bo  tokca  in  mooomwm  by  aUch  a  body,  ifaat  succoaiiaa 
Modaotfae  e^naaod;  b«t  ibe  tew  vill  «(  iiMlf  in^y  iL  Sothatagiik 
(o  such  a  cOTporatitm,  either  of  lands  or  of  chattelB,  wilbaat  aaaiag  duir 

aaecoaaOfB,  *eoM  an  aboeloto  fMperty  ia  tkom  m  long  «a  tba  oor- 
(*48l]    poration  Mihoiota  (fr).    And  thus  a  loaao  for  ywtn,  m  'oUigwie^ 

a  jmrri,  a  Aook  «i  ibtep,  or  olfaof  cWlol  interest,  witt  vost  in  tbi 
McoaeaoM,  by  moeeoiiont  m  wtil  « ia  tko  Usituc4l  laenboio  to  wlwa  il 
was  oogiaaUy  giTOB. 

BtK,  with  logui  M  B(4o  eorpotmioao,  a  conridecable  diotaction  nnst  b« 
nade.  For  if  Mch  aals  cMpotatson  ba  !&•  reprfesdntalive  of  a  nimbo*  of 
fonums;  as  tbs  naaterof  an  hospital,  whA  ia  a'coi^ralieaiatfibobsaall 
of  the  poor  brethren  ;  an  abbot,  or  prior,  by  the  old  law  before  the  ntimm- 
tion,  who  represented  the  whula  convent ;  or  the  dean  of  soma  ancieat 
cathedral,  who  standi  in  the  place  of  and  repreaenta,  in  hia  corpoiate  cfr 
pacily,  the  cb&pter  ;  suchsole  corporations  as  these  ha>^e,  in  thia  respect, 
the  same  powen  as  corpomiiqns  aggregste  have,  to  tslt e  peraonal  propeity 
or  diattets  in  succession. '  And  therefore  a  bond  to  such  a  master,  abbot, 
or  clean,  aniT  his  successors,  is  good  in  law ,  and  the  successor  shall  han 
the  adTMiageof  il,  fcrtfasbenofit  of  dM<^mgat«  s«ciAr,«f  which  bs 
is  in  taw  [he  representBtive  [e).  'Whereu  in  uie  case  of  sole  corpotatiaBS, 
which  represent  no  others  but  themselves,  as' bishops,  {isreonSj^atiS^  ihe 
liKe,  DO  chstlel  inter^t,  con  regularly  go  in  sue  cession :  and  therefwrei^a 
lease  for  years  be  made  to  the  bishop  of  Oxford  anS'ltis  successors,  in.snd 
case  hia  esecucors  or  administrators,  and  not  hia  sncc^nors,  aha]]  ban 
it(i).  For  the  word  nectttors,  when  applied  to  a  person  in  hia  pt^Iical 
capacity,  is  equivalent  to  the  word  heira  in  his  natural ;  and  as  snc^  a 
lease  for  yeara,  if  mad«  to  lofan  tad  his  heirs,  wouM  not  vest  in  his  bMis 
taut  hia  exeenlors  ;  so  if  it  be  made  lo  John  biebop  of  Oxford  and  hisaae- 
ceasors,  who  are  the  heirs  of  his  body  politic,  it  shall  siill  veal  in  hia  ex*- 
ealors  and  not  in  Ouch  hia  anccBaaors.  The  reason  of  this  is  obriooa :  for 
besides  that  the  law  looha  upon  goods  and  chxttets  as  of  too  low  and  pe- 
lishaUe  a  nature  to  be  limited  either  to  heirs,  or  such  successors  as  aie 
Vquireleftt  to  hens  ;  it  woaM  also  fallow,  that  if  any  aaoh  chanel  interest 
{granted  to  a  sole  corporation  and  his  successoia)  were  allowed  to  descend 

to  saoh  aaccesaor,  the  prapetty  thereof  must  be  in  abayaaee  froM 


1*433]  the  *d«itfa  Of  the  present  owner  until  Ae  aaeeeasor  be  appointod : 
and  thia  is  ctmtrary  to  the  nature  of  a  chattel  interest,  which  can 
never  be  in  abeyance  or  wittmnt  an  owner  (e);  but  a  eiaa^  r^ht  theraia, 
when  once  suspended,  is  gone  for  ever.  This  is  not  the  case  m  corpoia- 
(ions  aggregate,  where  ^  righi  is  never  hi  anspenss  ;  aor  in  the  rtbM 
sole  corporations  before  menliooed,  who  are  rather  to  be  otHHidefad  as 
neads  of  an  aggregate  body,  than  aubsnting  merely  ia  their  own  light 

<a>'  (  R«P  SL  (J)  eo.  LHt «. 

(»)  Bro.  Atr.  L  aula,  SO.    Cro.Klk.1M.  (•}  ar«*A.  MS 

(ODrvta    CIV.MS.M 
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Ab  «Jtatt«)  intoreat  ttiw«fbM,  In  aaeh  ■  cm«,  i«  luHf  wmi  aubituitikll* 
Tasted  in  ihe  liMfnial,  convent,  ckftpH*>  pr«iker  aggragmts  body  ;  ibougit 
the  faoad  is  the  visible  person  in  whose  name  every  act  is  csrried  on,  and 
in  whom  every  Interest  is  thereibre  said  (in  poiqt  of  fomi)  lo  vest.  But  lb* 
(•ii«ni  nti«>  witli  regvd  to  cor[>orstK>»s  merely  *ol«,  is  this,  that  no  chattel 
••D  go  towr  tM  HM}tnrodby  ib«inin  righted  niceauioiif/). 

Yet  to  this.nite  tbeie  are  two  ezceptiom.  Onein  thecaaeof  the  kinf, 
in  wktn. «  okaNel  may  wat  by  a  gmiU  of  it  CorRoerly  made  lo  a  preceding 
fin^Ujl  his  BucceBHora  {g).  The  oiher  exoepiibn  is,  where,  by  a  fftt 
mJot  Gusiotn,  some  parlieuiar  corporations  sole  have  acqtiireil  a  power  of 
Ikluhg  gattieulqr  ehaitel  iolereM*  m  succesaion.  And  this  custoen,  bfting 
^ifaiiiat  the  general  tenor  of  the  common  law,  rnnat  be  strictly  interpretei^ 
ud  mai  exiMded  lo  any  other  obattel  intereats  thaa  sucb  upmcmwiiol 
Bn|e  will  alricdjr  warrant.  Thus  the  chamberlain  of  l,«odaM,  who  ia  » 
corpniation  aole,  may  by  the  ouatom  of  t>ondoii  take  bond*  and  netgnifaneM 
W  himaelf  bihI  hia  succesaora,  for  ike  bei>«fil  of  the  otpfaaK'afttDd(a):  but 
b  will  not  ftriiow  from  thence,  that  he  has  a  capacity  to  take  a  Utue  fir 
fear*  to  himself  and  his  auccaaaora  for  the  aaoie  purpoa«;  for  tl^e  cuaion 
eztenda  not  to  thai ;  bat  ikat  ha  may  take  a  hoitd  M  hinaalT  aad  bis  auo> 
oeaaora,  for  any  other  purpose  than  die  benefit  of  the  orphan's  fund ;  f<a9 
that  alao  ia  not  warraated  by  the  cuatoot.  Wbenfora,  upon  UM  whola, 
we  may  close  this  head  with  laying  down  tkia  geaerd  rule  ;  lha> 
«»ah  right  of  auocesaion  lo  chattela  Is  'qn^veraally  inherent  by  [*433] 
Ae  eomiMHi  law  in  all  ai^regate    corporations',  in  ike  king,  and  ^ 

n  such  aingle  corporations  as  represent  a  number  of  peraona ;  and  nay, 
by  ^Meial  gihWhb,  belong  lo  oertoin  uthu  sole  oorporationa  for  aoioe  par* 
dculsr  purpoaea  j  although  generally,  is  aote  coi^^onuooa,  d»  aneb  right 
can  exist'  - 

Vl.A  eixth'  method  of  aoquiring  prapei^  in  goods  and  ohattela  i»  1^ 
m»riage  ;  whereby  Aosb  chattels,  which  belongeij,  (arnierly  to  the  wifn, 
ate' by  act  of  law  vested  in  ike  kuabaqd  with  iKe  aaaie  degree  of  properly 
fad  witlrihe  sam^  powers,  aa  the  wife,  when  stde,  had  over  them^ 

'iktil&pfinda  enliraly  on  the  notion  of  an  unJly  ofpersqn  between  the 
husband  and  wife  ;  it  being  held  that  they  ve  one  peraon  in  law  (i),  ■• 
ttiat  the  very  being  and  existence  of  the  woman  is  auspeiided  during  dm 
coverture,  or  entirely  merged  or  incorporate^  in  that  of  the  husband.  And 
hence  it  follaws,  tiiat  wtiaiever  personal  preperty  betmiged  lo  the  wife, 
before  marrjage,  is  by  ntarriage  absolutely  veated  in  the  husband.  la^a 
»ieaJ  estata,  he  only  gains  a  liUe  to  the  rtali  and  profits  during  covertun' : 
(n  that,  depeiidtn^Tlp&n'reoiiar  principles,  remains  entire  to  the  wife  after 
die  death  oi  her  husband,  or  to  her  hein,  if  ake  dies  before  bim ;  unleaa,  by 
the  birth  of  a  child,  ha  beeomea  tenant  for  life  by  the  cwteay.  But,  in 
akatul  M(/T«:Hjfclhe.aflle  and  ab&oUite  properly  vests  in  d>e  husband,  to  be 
diiooeed  of  at  kie  pieaaure,  if  ha  chooaes  to  iaiit)  possession  of  ihem :  for, 
onleaa  hf  reducea  them  to  pDiseasioi),  by  aseroJsing  some  act  of  owner* 
Hdf  upon  them,  no  property  vests  in  him,  but  the^  shall  remain  to  the 
win,  or  lo  her  representatives,  siter  the  ooverture  la  determined  (2), 

'  (/I  Cb  Lm. «.  |»M  nm. «.   On.  ni.  Mi. 

(ft  Mt.tt.  MaMlBf>k(,«.U, 
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WJ  THE  RIGHTS 

TboB  is  UMnTan  m  vevy  ooniidaraUe  (tMbrMie*  im  ibe  noqaaii 
(*-l34j    turn  of  thu  apttciM  of  preperty  bj  the  huslMiid,  'wcoriiog  is 

(be  nrTiior.    (Pirfm  t.  Jtktim,  I  Bbm.  buirapl«  iguaM  *  kiubaad,  to  ottwa  >••• 

■Ol     i{iinHtj1.iiM,3ldtd.S0).   And  ttwub,  MUioD  of  luch   prnpenj,   vilhiral  iiu£ii« 

(in  0<v>  *. 'iKoH.  I  SalLSSTt.Chisf  JnilioB  ttnw  ptoTuira  for  ihe  »i&;  unoc,  ^ntlw 

Halt  Hid.  that  wbro  ills  wil«  bn  «qi  liftat  or  litk  of  *Mk  lnM  doitnli^d  anitM*  fmM,tm 

dmr.  wkieb  tn  pOMlbiti^  oiijr  karatD  to  no-  ineapuilj    of    tha    hiubuid  to  inuoUn  tu* 

Cfua  during  tb«  miiriac*,  Iba  huiband  mikj,  wHe  hu  ilnmilj  nised  thif  equilr  in  bar  (■■ 

kr  nlmn,  dtubufB  il ;  tbii  AMb  guiaot  tnir:  <£tt«(  t.  CtnULtikwah  •■'■hMS 

BOW  b*  nlMd  UK,  nitbout  quilirviiu  A  by  ■  (fas  ri(ht  la  Uw  whoU  aiiBilaUa  inTii— I.  m 

•ondilina,  Iha^  tba  pouibililj  ■haLTaclually  cAui  m  uiim,  nu  ii  tb>  wire,  ■baolDtelj, 


Ibililj  ■haLTaclually    cJuti  m  uiim,  nu  ii  the  wire,  ■beolDtelj, 
^__  .!._    --'-■'    "ifconlj'.lhere, '"^ ' 


oU  HMMuioD  during  the  coverture.  >nd  nut  for  life  onlj',  there,  ibt  prvpewli 

f  tU>  tMtriation  in  Blind,  Ihwe  ■■  bo  of  addna  MlhonV  ft/lM  twideretile 

.hu  ■  wib'e  peeubiliBca  ue  imeigBiible  tiwiioa  ol'jitdicid  opinioa),  mmow  fullj 

J  ber  hu>b«nd.  lor  ■  velusbla  cciiiidemion  ;  t«b)i*h,  Itial  (he  wifa'*  right  to  '   ~-" 


In  ber  hu>b«nd.  lor  ■  velusbla  cciiiidemion  ;    tab)i*h,  ihal  (he  wife'*  right  to  >  pmnaam 

mough  tba   aMiinea   oiif  be  entnpelled    ta  eaaiial  be  rmiitad  by  Iha  pntledar  aaaimi 

Make  Mas  pnWNNO  for  Uw  wife,  when  ibe  of  bar  httrtwd.  »<M*  lh«B  liy  hia  (enanl  a- 

■ubjeM  of  aaaicMuent  ii  of  auch  ■  nature,  ilnite.    (JUun  t.  Jahuw,  I  Ju.  &  WalL 

that  mhtn  the  contingenejr  ha*  happened,  it  4T7.      lAt  t.  Btafird,  3  Vat.  SI2.     JWaeH- 

cannot  be  naofaed  wiibaut  Uw  Ud  of  oaMtT :  la  i.  PiUUm,4  Vae.  IBi    AnAari  f .  IM- 

VwbHM  T.  JMmh,    1   Jnc.  &  Walk.  iTT.  aam  i  HwL  313.     Jivi  tf*  Sabhn  t.  AW 

Arn/iirri  t.   HaittH,  1  Had.  5T3.     £bwd  r.  Ion,  1  Eden,  3T1.     Onsdl  r.  iVabit,  I  Tea. 

Wimami,  I  Had.  MT) :  and  it  eaeaM,  (hat  Jan.  OSS]. 

MonaofMinitjrdftMimHelrtc*  ia  ■mIocj  Wbaa  a  iMaband  BBka*  n  aettlaMBt  it, 
10  (he  leal  doctriae,  bat  wer«  tba  &ni  lo  boQ  .  eooaideraiion  of  Iba   wifa'a    whole   foiiuBa, 

that  auch  aaiigniDeni  by  tba  buaband  ouiht  whatafar  fortuna  aha  then  baa,  noiwithMaBd- 

ID  be  anpported.    lOm  T.  JCotuA.  1  AlL  WO.  lof  it  mn  eoaalM  aUiMly  of  a>— ■  m  achm, 

^mtbyu  r.  OCn,   a    Aik.    Bil.      Biut  *.  ia  laoh«a  on  aa  pnrcUaad  bjr  dw  biatud, 

nutif.  2  Alb.  20B.     DmIu  of  ChmiiBi  T.  7Il^  and  it  nill  go  to  hit  eiecuion,  Ihougk  be  mn 

MI,  S  P.  Wm*.  e08,  and  oaaea^thara  cited,  not  haTe  rMDoed  il  into  pewiaion:  bol,  4 


ta  the  a  put  oalj  of  the  niCt'a  fortune,  Iben  (ba  n- 

-'---'  laining  pan,  if  not  reduced  by  the  hotbaad 

.     .  .  >u>  poaaioaian  during  bia  lift,  will  aaniia  ta 

>t  law,  ai|Uity  will  net  aaiil  bii  wife ;  (CUoh^  >.  CUIami,  Pcaa.  i>  Cha. 

; ij  — ;  g3) .  (jj^  ,[^  ^^^  c,^  „f  ^i,  haiioj  DBda  a 

•etllemasl  upon  hia  wife  at  the  tiaa  of  Iha 

llfc(— fcf  iaMMBa,ifit  waaaateraMaan^aa  »arnMa.  ia  not  aaJhaent  Vi  entitle  a  Iwhaad 

hia  own  rtaalti, — (ban  (ba  hubaad'i  ralauc,  to  Ua  wifa'i  cAhm  m  wtim,  or  coatlaU;  la 

Br  aaaigninanl.  would  ba  invalid  al  law  \  and  aonntitute  him  a  paioh**ai  thereof,  ao  at  w 

•laailv,thawilMaaDBaB(WoaldBatba  taken,  eiolude  (be  wifa'a  a^it;,  tbrra  Bual  be  aa 

inofi)e>la(iT«iiaSB*t  ia  eqoiw.    (AHiaa  atnaBott.  ailbaiaurKiaadat  iiarJ^l  l^at- 

T.  i)aUw,  16  Vta,  !»).     So.  if  a  woman,  wej  *.  Salwy,  AmbL  093})  and,  avcozdi^W 


marriage,  atipultte  that  bar  propaity  the  modem  caaea,  ■  lenlcmeiit  made  hr  tl 

•hall  rarafi  tobarowp  alanlwla  rtiafntl « the  bMabaad  la  BO  porohaaa  of  the  wifa'a  aqaKaU* 

•rani  of  hat  aunitiu  berhutbaod,  or  if  a  intareala,  or  ciligfia  nadign.  osleaa  aaeh  tab 

bequeat  be  made  to  ber,  accompanied    with  llemeni  eitber  diitinetlj  eiptemea  il   to  ba 

direeiioB,  aud  Da  power  of  diapoakion  arer  nada  in  mw^mtioii  of  (be  wila>  lartaBa ; 

Iba  Amd,  doriai  Iba  maniage,  ba  laaarred  bf  et  the  canlaMt  (banof  altagetbai  iawort  ibM> 

her,  in  oae  ciiae,  or  giTen  to  bar,  in  tba  other ;  and  plainly  import  it,  an  muoh  ai  it  it  waia 

tbaie,  it  would  obTiaaaly   ba  to   daleal  tba  eipraaaad.     (i>iiat  t.  Dnmittm,  ■  Tea.  W). 

plain  oMeet  of  the  aatMaaBt,  or  will,  if  (ba  11  la  alaa  wall  Baltted  that,  a  lllaaaaat  ■ 

wife,  whiiat  under  lb*  poaaibia  ialaaBOa  of  DbaaidantioB  of  tba  wifa^  Ibituaa  will  ba  aa 

bar  buaband,  wen  Mmitlad,  aitbei  bf  eiami-  drratood  lo  hare  bean  intrnded  lo  applj  aalf 

Mlion  in  oourt,  or  by  an*  other  act  during  the  (o  her  fortnna  al  the  time ;  onlaaa  the  aetlU- 

BBTarlun,  to  diapaa  of  her  light  of  anrriTor-  aianl  aipraaaly,  or  by  neeaaawy  implioaliMk 

ahip.      (AkUrdi  t.  Chamin,  10  Vea.  586.  alwwi  thai  it  wa*  ihe  iBtention to eorapitheBd 

'         *'        ■  •      ■  •'       •-  -      ■  "  -  -    VI  vFbieh  ni|^  deniira  apaa 


An  aaaignmBDi  (r  a  bn 

lar  aaaiinea,  of  a  eaai*  m  *«■■■,  or  equitable  (hat  effect  ai 

intereat,  gi*en  to  hia  wife  for  Vtr  lift  aniv,  oeaiion  of  m«u  fa 

{•unh    aaaignntent   beini  made   for  TtloaNe  in  aaoh  a  abape  Iba  ... 

n Iilimliiin  iiiil  al  iTinn)  binlhi  biMtnad  bold  of  il  without  iba  aniataBoa  of  afooitlil 

«lTbeI-„ , 

bound  lu  make  any  protiaion  for  the  wife,  addiumal  pnwiaioa  out  of  that  additional  hf 
:iirdtU,  ft  Had.  15ft      WrM^  w.  tone,  aa  aninH  eilber  tba  hoabaoj  "■  "■'-  — 
,     ._  Vaa.  IS.     Jfif^aW  v    Mifii4,  9  aignce  )  (&  yam  CPwvtt,  1  Gh 
100).     %iutr.  howem,  will  ao(  allow  ana,  MS):  and  if  tba  hufbanJ  d 
' ' '"' —  nf  haTJi^  radooad  Iha  {KofCitj  ir'" 


,Bing  hi*  wife),  will,  it  aeema,  not  er|niiy,  tlw  wife  will,  according  to,  tba  ai 

jiintad  bat  tba  porebaeor  will  not  Uiabad  rule  of  aueb  oonrtt,  ha  aMitlad  la 

be  bound  lu  make  any  protiaiOB  for  the  wifa.  addiliitfial  pnwiaioa  oolof  th  '     '"' 

(BtliM  T.   CdrdtU,  ft  Had.  15ft      WrifU  t.  lone,  aa  aninH  eilber  tba  hn 

Jferlra.  11  Vaa.  IS.     Jfif^aW  v    Mifii4,  9  aignce  )  {Stfrnu  CTFtrtdl,  1  Glva  *  JaaM 

"ea.  100).     %iutr.  howem,  will  w(  allow  ana,  MS)  ^  and  if  tba  hufbanJ  dia  Snt,  BB 

t:  Co  Ogle 


prepert; 
nia  deal 


or.TfliN^ei.  m 

iMnAJMl  nUlnt  dm.  whotber  Ube  ft«htft«l  nul  <xt  <^^fflfi\fersimati^ 
and,  of  chattels.  jMnoa a],  wbelher  it  b«  in  pessession  or  in  action  onl^ 
A  chattel  real  veala  in  the  huabuid,  not  abeuluiely,  but  tub  modo.  As,  in 
case  of  a  leu«  for  years,  the  husband  shall  receive  all  the  rents  and  pro- 
fits of  it,  and  may,  if  he  pleases,  sell,  surrender,  or  dispose  of  it  during  the 
•OTvrture  (A) :  if  lie  be  ouiUwad  or  attsiated,  it  ahaU  be  forfeited  to  the 
king  {1} :  it  is  liable  to  execution  for  his  debts  (m) :  and,  if  be  survives  his 
wife,  it  is  to  all  interns  andpuiposes  his  own  (n).  Yet,  if  h«  has  made  no 
dispoBitioD  thereof  in  his  lifetime,  and  dies  bwore  his  wife,  he  cannot  dis. 
pose  of  it  by  will  (o) :  for,  the  husband  having  made  no  slieraiion  in  the 
_Mrty  during  bis  life,  it  never  was  transferred  from  the  wife  ;  but  afler 

s  death  she  shall  renun  in  her  ucient  poaeessisn,  sad  it  shall  not  go  to 
Ois  «zecutors.  So  it  is  also  of  chattels  personal  for  ehoses)  in  action  :  ts 
debts  upon  bond,  contrasts,  and  lite  like  :  these  toe  husband  may  have  ll 
be  pleases  ;  that  rs,irhe  reduces  them  inta  possession  by  receiving  on  r^ 
eov«cing-tham_at  law  (3)-  And,  upon  such  receipt  or  recovery  they  are 
absolutely  and  entirely  his  own  ;  end  shall  go  to  uis  executors  or  admi' 
^strators,  or  as  lie  shall  bequeath  them  by  will,  and  shall  not  revest  in  the 
wife.  But  if  be  dies  More  he  hss  recovered  or  reduced  them  into  posses- 
sion, so  that  at  his  death  they  still  continue  eltoset  in  action,  they  shall  sui- 
Vtve  Wjhe  wife4-ior  the  husband  never  exerted  the  power  he  had  of  ob* 
tkinihg  an  nsclusivejiroperty  in  them  [p).  And  so,  if  an  eairay  comes  into 
tKe'w'I fit's 'ffanch ise ,  and  ihe  husband  seizes  it,  it  is  ab8<riut«ly  his  property) 
but  if  he  dies  without  aetaing  it,  his  executors  are  not  now  at  liberty  to 
seize  it,  but  the  wife  or  ber  heirs  (i;)  j  for  the  husband  never  exerted  Jie 

w  ca.utt.4a.  [*]  Popa.a.  cihLiu.iu. 

<i)  Pkiwd.  HI.  (>)  Co.  UU.  W 

(■•}  Co.  Liti.  ui.  (fi  nu. 

(■»  iM.  wo. 

an  hnving  nuiiTir'd  ii,  for  Tiihiibli  staiidna-  wid  ha  b*j  iadm*  ilar  •■•  alooa  Toe  ih*  n 

lM>ii,tbe»hDla*ill>uniT>lotb«wirt.    IMU-  nmrv  af  tb*  UMUt,  3  Wili.  5.    1  B.  dc  A. 

ftrd  T.  Jlfil/onf.  fl  Vai.  98.  SJI.     Cwr  j.  Taf  218,  for  IheM  iuLninBnu,  uhes  in  poHM 

Jgr,    10  VcB.  STO.      Bamtu  v.  KinaiUn,  S  ■ion  of  Lba  wib,anlo  be  caMidtml  n^lkwaa- 

Fnen.  Ml.  Sitd  edit.     WMmmi.  WU*»n,  e)wtt*ltjiMMa^,  thu  ebwi  u  ■clion.     Id. 

a  Vci.    it;.      Null  v.  Nth,  S  Hid.  13»).  ibid.     Tha  tranifci  of  lUMk  into  ih*  wifV* 

But,  if  tha  wife'a  ftaatnf  Im  of  luch  ■  na-  nama,  to  which  >h*  bacirnv  entitlad  darins 

tnre  ih«I  (h«  hailinnd,  or  hi*  aaignMi,  can  iha  marraiiw.  will  not  ba  ceaiidand  u  paj. 

naeb  il  by  pnceai  oE  cDminafl  law,  tbara  ia  nanl  ot  InaiCtrto  bar  hBabaod,  w  u  lo.da- 

BO  jniiind  for  the  in[er[»«iiion  of  equiiy  to  "       ' 
rmrain  the  eicielie  of  ih>  legnl  right,     (Ot- 

wtU  T.  Prtirn,  !  Vaa,  jun.  BfO.     AtUnuu-  it  ta  a  raduatioa  of  ii  ihu  hii  powMaion.     I 

Ownf  t.  tVAonmri.  1  Vat.  un.  UD.     Km-  Roper'*  Lair  of  Hm.  Jl  Wife,  21&     So  if  « 

aviiy  T.  Pkitlipt,  \  Vei.  19.      Zdnf  Jbdn  t.  profniaaorr  nota  begivan  tdiba  wjfa,  rh*  bua- 


r,  3  Ve 


lipt,  \  Vei.  19.  Zdnf Jbdn  T.  profniaaorr  nota  be  fivan  ti>  lit 
tm.  /nnm  r.  IMhJmk,  9  band'a  raaaipl  of  Iba  iunMt  I 
line  r.  yaetaeR.  I  Riaa.M).  dafkail  lb*  n|b«  af  Ibawifa  bvi 


Atk.4Sa     PuHne  r. /aaaeR.  I  Run.  M).  dafkail  lb*  n|b«  af  Ibawifa  bvturvivanhip.     3 

Stock,  alinding  in  ihe^ hooka  of  the  Baoh  of  Uadd.  133.     But  wbara  tba  huilMnd  Aw  and 

EngJind  in  ihc  aarori 'of  truMeaa.  i*  a  cAim  can  briH  bi  action  bra  eboaeiaaottun  of  tta* 

'■I  ociam,  Rnd  in   ■  quetiian  of  aurrlmnbip  wifa,  ia  bis  bwd  auae,  aad  dial  alWt  yaig 

mail  >w  ao  coaaiderHl.     {Staiw  v.  Bhii,  T  maiii.  learinf  hi*  wife  (iir*i*ing.lua  npitasa 

rci.300).  tatiraa  will  In  •nliiled.      If  however  ■he'.it 

Ai  to  tha  law  ia  New.York,  *M  S  Jobaa.  joined,  ah*  will  ba  •miUed.  and  mav  baia  a 

Cb.  R.  46i :   ud  6  John*.  Cb.  R.  2S,  178  ;  aoira  ficiaa  upaa  aoeb  judgnanL     1  Vera.  390. 

when  tha  doctrina  MRU  lo  be,  thill  Iha  wifo'f  3  Vet.  Sea.  OTT.     IS  Hod.  34a'  3  Let.  403. 

equiiytnaprn'iaion  but  of  her  i^wntt  eMale  Nov,7D.     A*d  if  nviaaa^M  aHrii<>fe  aha 

'deicfnded  or  dii  vised  lo  her  daring  eovenura,  hnefobtunad  ■  ndiiiMnl,  aai)  attcrwwii*  aha 

■hall  be  pnnerved  ihoufh  the  hualiand  oiiKbt  and  bar  biatbaad  Mad  aot  a  aaire  faaiat  aad 

hare  recoxred  it  *t  Ixw ;  or  alihoagh  he  bw  had  an  award  of  aaaeattoa, »  d  abe  diad  b«. 

■istjned  her  eilits  to  a  bona  Me  poiiibBaer  bra  amouiaa,  tU  pwyawy  would  tf*  ohangMd 

fernlusHe  coniiderarion :  id.  p.  ISO.  by  tin  awatd.  and  bataaa  M  iba  hoabaad  a*  tba 

(3)  Ifabillornnia  be  made  lo  *  fama^al*,  nrrbor.  .Sdk.ll«.  £^L:Hasd(Wib 
and  «he  aP.erwanbi  marrj   '    '                      .,..-.. 
Iha  nou.  the  prepaity  x 


t:C00J^Il- 


3»  TUB  RtOHTi     ^ 

nghr  Iw  hsd,  wUcb  rigta  dvtenriHMl  willi  tiM  mmuam.  Tho*,  ht  b«fc 
theio  ipccieB  of  property  ihe  law  i*  tin  nme,  in  eaa*  dw  wifs  Huviru  A* 
btnbsnd  ;  bid,  in  cuo  tbe  hwbwii  aorvivM  tfas  vtfa,  tba  law  ia  *«(^ 

diSeiVnt  with  map«et  Weltatult  r*ai  and  dbwj  itr  <k<wm  .■  fur  m  - 
[*43S]    ehatl  bare  "the  ehmlttl  real  by  aumTOrikii^  but  not  th«  cAott  m 

ocftM  (r) ;  eieepl  in  Aa  eaae  «(  amua  for  rant,  4im  lo  ibe  wila 
before  her  eoremira,  wbicb  in  case  of  bar  4««tk  an  pTon  to  iba  husbasd 
by  BWuie  33  Hen.  VIll.  e.  3T  (4).  Ab4  tke  teMon  foe  the  geiMral  law 
is  this :  that  the  hmbmd  ia  in  abaahMa  poMeaaioR  of  the  ekmtltl  mti  dwiaf 
the  coverture,  by  a  kind  of  joinl-terauiey  with  hia  wij«;  wherefbn  the  law 
will  not  wrest  it  out  of  }iis  hands,  and  gha  il  to  her  repreaentatW— ; 
ihouf  h,  in  eaae  he  had  died  ArM,  il  waaM  twrs  aorrivod  to  the  wifo,  unlaaa 
h«  ihougbt  proper  in  hlg  -tifsiitne  to  alter  tha  poaaaaaMM.  Bid  s.oUm  w 
aethn  shall  not  aurvire  to  him,  becaoae  he  norerwas  in  poaseaaion  of  it  M 
aU,  dnrjng  the  eovertun  ;  and  the  only  aathod  hs  bad  to  gain  poaaeaaoa 
pf  it,  wu  by  suing  in  hia  wife'a  right ;  but  aa,  after  tier  death  he  catm^ 
{n  huabtutd)  bring  an  action  in  her  right,  baesnae  thfty  arv  no  longer  ens 
Bfitl  the  same  pwMn  in  hw,  therefoie  he  oan  nevsr  (as  auch)  recover  As 
possesaioD.  But  he  still  win  be  entitled  tebS  her  adsriniatnuor ;  and  nay, 
in  that  capacity,  recover  such  diinga  in  ae&n  as  bscame  dua  lo  her  belHS 
or  during  the  coreitare  (A). 

Thua,  and  upon  theas  reasons,  stands  Uw  law  between  haaband  aad 
wife,  with  regud  to  ek^Ultreat  tndetensw  M(&a.-  hot,  aa  ta  tkatttU 
personal,  (or  ehant]  m  potsesxiim,  which  the  wtfs  ha»h  in  her  own  right,  aa 
ready  money,  jewels,  household  goods,  and  the  like,  fke  huabana  bath 
(herein  an  immsdists  and  tbsolut«  property,  devolved  to  him  by  ths  mar- 
riage, not  onlypotenilaRy  tnn  id  fact,  which  never  can  again  revest  in  the 
wife  or  her  representatives  (<). 

And,  as  the  huaband  may  thus  genanlly  acquire  a  property  in  all  ihs 
peraonal  substance  of  the  wife,  to  in  one  particular  instance  the  «dfe_raay 
acquire  a  property  in  aoueofiisr  Jiuahand'agosds.:  which  shall  remaia  to 

herafierhia  death  and  not  ^  is  hia  executors.  These  arecalled 
[•436]  her  ianphenatfa  (6);  "which  is  a  term  borrowed  from'  ffiW^civil 
■  law  (T^raiid  is  derived  fium  the  Greek  language,  signifying  som^ 

thing  over  and  above  her  dower.  Our  law  uses  it  to  signify  Uie  appsr^ 
and  ornaments  of  the  wife,  suitable  lo  her  rank  and  degree  ;  and  'tEerelws 
even  the  jewels  of  a  peeress  (7)  usually  worn  by  her,  have  been  held  to  kw 
paraplurnalia  (u).  These  she  becomes  entitled  to  at  the  death  of  her  hn^ 
band,  over  and  above  her  juiniure  or  dower,  and  preferably  lo  aH  other  rs> 
preseatatives  (co).  Neither  can  the  husband  devise  by  his  will  snch'Oma* 
ments  and  jewels  of  his  wife ;  though  during  his  life  perhaps  he  hath  the 
power  (if  unkindly  inelinsd  lo  sun  it)  U>  sell  them  or  give  them  away  («), 

(rj'lMoiLIM.  (kII^.CuM.    IRall.lbr.9II.  tLnLlW 

{tl  Co.  tail.  331.  Ul  Nor'i  Mu.  c  M.    GiihiM  t.  IA  Lariifc 

(I)  fy.  n  S.t.ia  ttnr.tttlar  nu.    Cue. 

(■)  riw.  sia 

a  OsmI's  «as*i  4  Rail-  it  t"*"  >"  )■■■  penonal  npmnlatiT*,  ul 

Miiotlumla'iBaitonua.    IP.Wna.3m 

a.  8.  a  SI  Ih*  bmtwil  1  Hod.  Ul.     Bnlui'iCa.  Lilt.  351.     1  Wita. 

-,_tMBar>Uhn«ila^pBr-  ISB.     liM  weoidittglr  3  R.  S.  16,  ^  2B. 

ill  <M  did  OM  radoM  iaM  Ua  it)  Aa  lo  Um  widaw'i  riflil  la  puraplwna 

hw4aalfa.udibaU  NMia  lia  in  fiMnl,  im  TaUar'a  L.  £i  k  I  ck  4 

III  onkMi  bulhs  (HMint  parbia  ■.!. 

drbu  Iwlora  oaraitnra  1  uul  if  W  dia  (T)  Orof  aaj  namad  iadf.    9  «<k  *"     II 

vmnvB  admioitlntioii  ia  paawd  le  him.  or  ha  Via.  AIM  >M 
■n  -«nomwl  Ua  viJa'a  piopaftit,  lb*  ri(kl  I* 
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farif  «lw •mtiBBM in  te  «M  of  dwm tU  Ui dMtht  A»  ifc«ll  afterwuit 
.  ntain  tb«m  ■gsdrat  hn  •xacuton  •ai  kdminittraMP*^  ud  all  Mh«(  pn- 
■on*  «xcept  creditors  where  then  ia  a  deficiencv  of  aseeta  (9).  Aad  bM 
Mcvasaiy  appnri  ia  pcoiaMad  avm  agafiM  ths  ckua  af  oradiion  (s)  (8), 

wii  *  j^jgm»n»,  in  eanaeqiieDe*  of  bokn  ant  or  aeSoo  la  a  coart  of 
jt^c«,  la  rc^quentlj^  the  raeaiW'of  TMting  tlw  right  and  piopenj  of  chat 
tel  hitereau  in  t^  prflTwiling  pprtjr.  And  hare  we  moat  bo  caTefnl  10  dian 
tinguish  between  property,  the  rigAt  of  which  ia  beforo  vealed  in  the  paitft 
and  of  which  mij  pMitttum  ia  Mcovered  by  aait  or  adiaii ;  and  propar^, 
to  which  a  (nan  balflre  had  ito  detanninaia  till*  01  cMtala  claim,  Iwt  ba 
gains  an  well  the  right  aa  tho  poaaeaaion  by  the  proceaa  and  the  judgiaual 
of  the  law.  Of  the  fa^n^T  ten  an  all  debta  aad  thotM  m  Mttm  ,■  aa  if  • 
atan  gives  bond  for  Ml,  or  agroea  to  hof  a  horso  at  a  auted  sum,  or  takaa 
«p  goods  of  a  tradeemaa  upon  an  ix^riied  coMract  to  pay  aa  mnoh  aa  ihc^ 
tra  nasonably  worth :  in  aU  theas  cases  the  ri^t  sccmes  to  ihe  cfcdtiet, 
and  is  coaijidetely  vested  is  Urn,  at. the  time  ef  the  bond  being  sealed,  w 
Ae  contract  or  sgreemeM  made  ;  aad  the  law  only  i^ves  hint  a  ramady 
10  tecover  the  poiseasi<)n  of  that  right,  wMch  alnady  ia  justice 
belongs  to  him.  *But  there  it  also  a  apeeies  of  property  to  which  [*4S7j 
a^man  has  not  any  ctaim  or  title  whatsoever,  till  aAer  auit  cora- 
menced  and  judgment  obtained  In  a  court  of  law ;  where  the  right  and 
Ifie  remeay^  not  AiUSir  each  ether,  as  at  cooMnon  oases,  but  accrue  at 

tt)  I  p.  Wma.  IK.  (()  Soft  Uu.  e.  411. 

(B|  Xb«  hinliand  tnaj  diipOM  sbnTntelf  of  ST.  Snlnubr  rrauri  of  Uie  hattond  hrprarcnM 

Ui  wiTe'i  jiwalt  oi  oitwr  puiiuhenMliii  ia  bu  ika  ■iTMimt  fmn  baiiii  raduotd  to  urrkins. 

O-tiM,  i  Aik.  394.     AucUltluwgh  >fur  bU  Moouoiite  t.  Ubx»(.11,  1    P,  Wnt.  eZOTl 

dralh  tbey  tn  Uiljle  lo  liii  drtxa,  if  hi>  pec-  Sin.  2M.  S.  C. 

eoiHl  BMalc  ii  eifaxantid.  7H  tba  »Uo*  mtf  {•)  In  Naw-YDrk  J  ■  nao  iitm  laning  a 

laoHtT  frain.lht  ktir  iha  unMnLiif  vhatiM  widuvf.or  »r  childnn  nwUr  tgf,  the  fbUinih 

it  otiliged  lit  pny  in  ronttquf^nCB  of  her  hua-  ing  mrliclet  ^0  Lo  Iha  wiilow  w  long  aa  aha 

band'i  apeciHtij  cnd}loni  obtaining  pnTmant  Uiea  wilh  and  proTidaa  tor  the  ehiWren     and 

•at  nl  her  pinplwi€alia.     I  P.Wnw.  730.    8  if  there  ba  lu  ahikliM  ludar  aga,  go  to  her 

AUi.  369.'?S3.                                  '  abaoluulr. 

"         '    ■                    ■'                         -      .-  I    All , pinning  nheela,  wasiing  looms,  and 
ttaaaa  nerd  in  ihe  (iiinily. 

-  , 1.  Tlifl  Family  Bible,  family  piewraa,  and 

.    ojaim  oDi  01  ma  pvcaonai  eiuia  aiihei  bj  the  thoot  honka  uud  in  the  rnmily  -,  end  tiooka 

eommon  Isw  or  cuitom.     2  Aik.  MS.  not  eiaaeding  SO  Minn  in  Tslua,  aod  fbrniiii| 

Where  tha  biuband  jMimita  tba  wHt  la  r"to''lba  fanilj  Ubruy. 

aaaka  protitorceitaiDkiticleaforbaiownDaa,  3.  All  ahetn  to  lb*  number  of  10,  with  thair 

«r  ia  coniideotlion  df  her  au-^lilying  the  familir  tercr,.  and  tba  yam  and  cloth  manuraclured 

with  paitieutai  otceuariea    or  mahFt  ber  a  from  lb*  aarne  ;  one  cow,  two  awine,  apil  tba 

Marl;  allowaace  for  keeping  hoaH,  Iha  pn-  pork  of  tiieb  ivina. 

fitaor  HBvingt  will  be  conaioarad  in  <^ui'j  aa  4.  All    neensaij    wparing    apparel,  bed^ 

.  o!- D  XT—If-  i-j  —  'i.  and  heddingi  necBHanr    --'--- 

:|m  eloihing  nf  tjia  liunilj.  u . 

>v,  and  ber  ornanwDta  proper  (or  hai 

m-,^-   ....^i'.  «-  .q«...,*  v<.^.».-,  '  ■^.  <."..  -W......H  ,  one  tahlr,  ail  chaira,  knjvaif  nndforl^^ 

mr.  See  alw  1  Vem.  344.  E  Tern  S34.  I  plaiea.  leacupa.aauoect  and  innmia.ane  augnt 
Eq.  Ca.  Abr.  346,  pi.  IB.  1  Aik.  StS.  And  dtah.njili  pea,  and  taapoU  When  the  widan 
ibt  mnf  diapoae  of.ner  arparale  aaiaia  bj  as-  ceaaaa  lo  provide  for  the  chililren.  and  la  Iitb 
licinalinfl.  and  her  lieht  af  alienalnii  ia  abao-  irilh  lb* m,  theie  aniclea  go  to  thosa  children ; 
berow.. 


..       -. .1.IBO.     3Bro.  brd,bedaieBd.aiidlhebeddingfarit.     3  R.  8. 

V.  C.  340.  S.  C.     U  Vaa.  Ml.     14  Vea.  30Z.  B3  j  9,  Ac 

4  liaaliand'a  Bfpwnent  babca  Barn^a  that  a  The  Bbove  aitidaa  ai*  vatrrtMA  War  Um 

•File  ahatl  hair  aeparete   pToperty,  eomrartt  i>nditara,aad  CBBiial  hadiapoaed  oJ  b)  willl)) 

him  inu  ber  imatee;  aea  1  Tenlr.  193.     29  Uw  hiiaband. 

CK  U.  c  3.  a.  i     1  Vea.  Jua.  196.     IS  Tea. 

.      Vol,  I.  100 
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mt  THE  RIGHTS 

nu  ».d  the  nine  time :  and  wbus,  beftm  jiidgnent  bad,  an  qaa  *:«i  w^ 
dtat  he  hu  any  abooluM  properly,  eilhei  in  poaaeaiiioo  or  ia  aciiop  J[V 
ttoaMUiiears, 

1.  Such  penaltiea  aa  aie  givao  by  panicuUtr  atatnlw,  to  be  recovered  m 
an  action  popular ;  or,  in  odtei  words,  lo  be  recovered  by  him  or  ibemlMl 
win  sue  jfer  tHe  same.  Such  aa  the  penalty  of  600/^  which  those  penoiu 
an  by  asv^  acts  of  pailiament  made  liable  to  forfeit,  that  being  in  par 
ticnlar  offices  or  ailuationa  in  life,  neglect  to  uke  the  baths  to  the  goven^ 
nent :  which  penalty  ia  given  to  him  or  them  that  will  aue  for  the  same. 
Now  here  it  is  clear  that  no  particular  peiwrn,  A.  or  B.,  baa  any  right, 
olaim,  or  demand,  tn  or  upon  this  penal  sum,  till  afie^  action  brought  (m\i 
br  he  that  brings  bis  acdon,  and  oan  bomajidt  obtain  judgment  first,  will 
nndoubtedly  secure  a  title  to  it,  in  excluaion  of  ev«y  body  else.  He  o^ 
tains  an  inchoate  imperfect  degree  of  property,  by  commencing  bis  suit: 
btit  it  ia  not  consummated  till  judgment ;  for,  if  any  collusion  appears,  he 
loses  the  priority  he  had  gained  [b).  But,  olherwiee,  the  right  so  attaches 
in  the  first  informer,  that  the  king  (who  before  action  brought  may  grant 
a  pardon  which  shall  be  a  bar  to  all  the  world)  cannot  after  suit  commenc- 
ed remit  any  thing  but  his  own  part  of  the  penalty  (c).  For  by  com-  ^ 
mencing  the  suit  the  informer  has  made  the  pc^ulu  action  his  own  private 
action,  and  it  is  not  in  the  power  of  the  crown,  or  of  anv  thing  but  parlia* 

ment,  to  release  the  ieformer'a  iniereat  This  uterefore  is  one  in- 
[*438]    stance,  where  a  atut  and  judgment  at  law  are  *Dot  only  the  meav 

of  recovering,  but  also  of  acquiring,  property.  And  what  ia  said 
of  this  one  penally  is  equally  true  of  all  others,  that  are  given  thus  at 
largo  lo  a  common  iaformer,  or  U>  any  persAn  that  will  sue  for  the  same 
They  are  placed,  aa  it  wnre,  in  a  state  of  nature,  accasaible  by  all  the  lUng^ 
aubjects,  but  the  acquired  right  of  none  of  them ;  open  therefore  to  the 
first  occupant,  who  declares  bis  intention  to  possess  them  by  bringing  his 
action  ;  aiid  who  carries  that  intention  into  execution,  by  obtaining  judg- 
ment to  recover  them. 

3-  Another  species  of  property,,  that  is  acquired  and  lost  by  suit  and 
judgment  at  law,  is  thai  of  damages  given  to  a  man  by  a  juiy,  aa^a_^  com- 
pensation and  suisfactioQ  for  some  injury  sustained ;  as  ftH'  a  battery]~For 
imprisonment,  for  slander,  or  for  trespaas.  Here  the  plainlitThas  no  cei^ 
lain  demand  till  after  verdict ;  but,  wnen  the  jury  has  assessed  his  dama< 
get,  and  judgment  is  given  thereupon,  whether  they  amount  to  twenty 
pounds  or  twenty  shillings,  he  instantly  acquirea,  and  the  defendant  looee 
at  the  same  time,  a  right  to  that  specific  sum.  It  is  true,  that  this  is  not 
an  acquisition  so  perfectly  original  as  in  the  former  instance  :  for  here  tbe 
injured  parly  has  unqueaiionably  a  vague  and  indeterminate  right  to  some 
damages  or  other  the  instant  be  receives  tbe  injury  ;  and  the  verdict  of  the 
huOTB,  and  judgment  of  the  court  thereupon,  do  not  in  this  case  ao  proper- 
ly  vest  a  nciu  title  in  bim,  aa  Rx  and  ascertain  the  old  one  ;  ihey  da  not 
give,  but  drfine,  the  right.  But,  however,  though  strictly  speaking,  the 
primary  rigni  to  a  satisfaction  for  injuries  is  given  tylhelcw  of  nature, 
and  the  suit  is  only  the  means  of  ascertaining  and  recovering  that  satis* 
faction ;  yet,  as  the  legal  proceedings  are  the  only  visible  means  oribis 
acquisiiioii  of  property,  we  may  fairly  enough  rank  such  damages,  or  ■«• 
lisfaclion  assessed,  imder  the  head  of  property  acquired  by  auit  and  jud^ 
ment  at  taw./ 

(■itUv.HI.   Sm.lIW.    CaiBl>*v.PtR.B.K.        [H  But.  4  Han.  VII.  c.  M. 
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OF  THIN08.  •» 

*9  Hwti«r  ■!■»  wwy  tw  nffnvd,  upon  th«  Hme  prin^^e,  all  {*43dl 
(igej9  coaUMHl  e^MiMM  of  suit ;  wtiicb  an  otMn  artittrary,  uid 
net  entiittly  on  the  det«rmia&tion  or  Ote  court,  upon  weighing  al\  circnik 
atances,  bocfa  m  to  tbo  ^u*iUum,  and  iko  (in  the  courta  of  equity  iMprciai 
17,  and  opon  Btotioat  in  the  court«  oT  law)  whether  there  ahall  be  any 
coata  at  all.  Thea«  coera,  l)ienf«n,  whan  given  by  the  court  to  either 
pany,  may  ba  hwked  upon  an  an  eoquiaitioR  nude  1^  the  judpnant  of 
law. 


CHAPTER  XXX. 
OP  TITLE  BY  GIFT,  GRANT,  AND  CONTRACT. 

Wx  ar«  now  to  proceed,  according  10  the  order  marked  out,  to  the  dia 
evasion  of  two  remaining  methods  of  acquiring  a  title  to  property  in  Unnga 
peraunal,  which  are  much  connetled  together,  and  answer  in  aoma  mea- 
■ure  to  the  conveyances  of  real  estates;  being UlPI?. by  j^ or  erant,  rod 
by  eontract :  whereof  the  former  reats  a  jHrc^rty  in  postettion,  the  latter  a 

yperty  in  aclidn. 


ring  personal  property,  are  thus  to  be  distinguished  from  each  other,  tlut 
rtjtstife  alwnys  gratuiloui,  grants  are  upon  some  contideratimt  or  equir^ 
Tent ;  and  ihey  may  be  divided,  with  regard  to  their  subject-matter,  into  gift* 
/  gr^saiiiaiifj^hsttelsres^,  and  gif\s  or  grants  of  cbattels^wrfftW.  Under  tba 
I  Aead  of  gifts  or  grants  of  chattels  real,  may  be  included  all  lesses  for  yeara 
/  »{  land,  assignmenis,  and  surrenders  of  those  leases  ;  and  all  the  other 
I  methods  of  conveying  an  estate  less  than  freehold,  which  were  considered 
in  the  twentititb  chapter  of  the  present  book,  and  therefore  need  not  be  here 
again  repented  :  though  these  very  seldom  carry  the  outward  appearance 
of  a  gin,  however  freely  bestowed ;  bring  usually  expressed  to  be  made 
in  consideration  of  blood,  or  natural  affection,  or  of  five  or  ten  shillings 
nominally  paid  to  the  grantor ;  and  in  case  of  leases,  always,  reserving  a 
rent,  though  it  be  but  a  pepper  com  :  any  of  which  considerations  will,  in 
the  eye  of  the  law,  convert  the  gift,  if  executed,  into  a  grant ;  if  not  exe- 
coted,  into  a  contract. 

'Grants  or  gifts,  of  chattels  personal  [2],  are  the  act  of  transfer-    [*44I] 

(I)  Haa  in  g*n<ral.  Tin.  Ab.  tit.  Gift ;  Can.  w«n  iponnl'  of  Iha  tmufsr.  ouj  Irani  il  u 

Dig.  [it.  Biaiu.  D.  S.  ud  lit.  Gnnl )  Bm.  Ab.  fmudurcnt  and  roid,  on  itia  |raund  that  tb* 

Oraal ;  V'in.  Ah.  Gmou.  iruiiar  wu,  \ij  hi*  eoDliniuDcs  of  ponHuiaa, 

(3}  AgittarirulofpenonalpmpertrinaT  •iinhliid  to  cun  «  fabc  amlii.     Twyne'icua, 

babrpvol.    3M.  dcS.  7.     Bui  wbfa  wi  u-  iCa-iX.     Saa  ea**>.Tiiiit.  Prac.8ihnl.  1043, 

MCnnanL  i>  for  iLTa^iiiilile  eimiidanlioD.  ilia  i.     1  Campb.  333.  i. -..       .     . 


when confinwi mrelj     Iha  wKiirial^  ?C'^  "'"■.L^^  .^  *"■  ™■■ 


lifnaMUt,   or   cofanani,  due*  bM  pa«  aCiar  ba  laken  at  any  linw  belbra 

sequirad  paiaonal  proparty,  A  Tiuat.  212  \  bul  lian.  thoufh  Inn^  aAnr  the  dnta  ai  ina  uiea,  n 

vWra  Ibers  hn  baan  ■  aiibaaqiiani  elian|;a  of  Menu  il  will  be  rslid.     15  Rvtl.  21 .     An  aa  , 

■•«  for  oM  artiolaa,  aad  tbt  aaucnnant  u  af-  aignpMDi  to  i  cfedilor  of  all  a  pany'i  eflecla, 

tarwnni*  Mt  uide.  il  will  in  saneial  ba  left  lo  in  tmil  fat  himaelf  and  olhar  crodiuira.  ix  vxlul. 

•  Jury  la  uy,  whathar  the  new  were  rut  aub-  3  U.  &  S.  SIT.     And  u  h  deblor  iniiy  prelai 

atirulad  hir  tha  old.     Ib  Ktoeml  thare  tbiruld  one  ctadiinr  to  aniKbar,  be  may,  on  tlia  a'e  sC 

M  an  ImDiediata  chance  al  poaaaaaioti,  or  Itia  •■  ejeciuiuu  a(  ma  craditor.  uiigu  his  pro 

IK  uaduoci,  who  parly  to  aDOtbei,  to  ai  to  aatiafy  Lba  iailai,  and 


■a  t:  Google 


tM  THC  EtCHTB 

rinK  the  right  and  tht  poM«Baion  of  th«m ;  whwel^  ana  naa  rasonaeM, 
and  another  man  iinm«diil«Ijr  aoqaina,  all  litl»  and  iBieraat" theriwi'* 
which  may  h*  done  either  in  writing,  or  by  mud  of  oMMitfa  (a),  'uamSiTif 
•■fficient  eridenc*.  of  which  the  delivery  of  poaaeaaion  ia  th«  atrongm  aM 
iWMt  «Bs«iiual,  Bui  this  coaTeyance,  when  Dwraly  yolnmwy,  U  aoatt 
what  ampicioui ;  sad  ia  nraaJly  oonatrued  U  be  fraudnletit,  if  erediion  at 
otbera  bMoine  aulTerera  thereby.  And,  partienlarlyi  by  atatut*  S  Has. 
VII.  c.  4.  all  deeds  of  gift  of  goods,  made  in  truat  to  the  uae  uf  Ui«  doon^ 
ahaJl  be  void  (3) :  because  otherwise  peraons  might  ba  tempted  to  coraiail 
treason  oi  felony,  without  danger  of  forfeilure ;  and  the  creditors  of  the 
donor  might  also  be  defrauded  of  their  righta.  And  by  statute  13  Elit.  e. 
5.  every  grant  or  gifi  of  chattels,  as  well  aa  lands,  with  an  intent  u>  de- 
fraud creditors  or  others  (i),  ahall  be  void  aa  agsinat  such  peraons  to  wboa 
■uch  fraud  would  be  prejudicial ;  but,  aa  against  the  grantor  himself,  sbsU 

.  stand  good  and  afiactu^  (4) ;  and  alt  penons  parakets  in,  or  privy  W^ 
Bocb  frauduleyit  grants,  shall  forfeit  the  whole  value  of  the  goods,  one 
Btoiety  to  the  king,  and  another  moiety  to  the  paity  gnevad ;  aud  alio  oa 
••■viction  ahall  suffer  inpriaonmeBt  (m  haif  a  year. 

A  Iroe  and  proper  gift  or  ^rnmt  it  always  acccmipanied  with  deliv^n  o( 
poaaeaaion,  and  takes  effect  inunQdialvly  (S) :   as  if  A  gives  fo  H  I  OOCm 

■■  m  Sock,  of  sheep,  and  puts  bin  in  poaseaaioa  of  thena  dir*oiJy,  it  ia  then  a 
gift  executed  in  the  donee  ;  and  it  ia  not  in  the  donor's  power  to  retract  i^ 
KKMiith  he  did  it  without  any  coMidcrsiioa  or  recompanae  (t) :  oalesa  it  be 
prtqudicial  to  creditors  ;  or  the  donor  were  uadar  any  legal  inoapaci^,  ■■ 
ufaacy,  coverture,  dureaa,  or  tho  like ;  orifhe  wore  drawn  in*  ciTCiuiiveiU> 
«d,  or  imposed  upon,  by  falae  petencaa,  abriety,  or  surpriaa.  BuLif.t^ 
fift  does  not  take  effect,  by  delivery  of  iramediate  poaaeaaion  [0],  it  it.^Ml 


ooncrship  in  him.  qualiRed  hf  ■  rifbt  of  |ii» 
prrty  ir  oiben.  IhM  uhcrior  tight  Hill  Ml  In 

_ . .     iffteud   by   iht   ■uinle.  ei«B  ttuufb  Brett 

Vill,  if  iha  purchufi  kosw  ibiit  inUnUoB.  Ix  nay  hara  bMD  (ivcn  on  Uw  CijUt  of  ikx  ibn- 
void,  although  hs  paid  a  full  pric:'  Soj  dte  luM  proptrty  appenriug  lo  be  in  the  banknipt. 
■■uda.  lEuI.  51.  IBurr.  4T4.  tjcy  r.  Cmidl.l  Scb.  Ithtf.  33B.  AirUR 
(3)  Id  New-York  (uehdMdaaiaTDidHta  t.  iMfMW.  l  Bim.  «(  Cnat.  WO.  '&•*«■«. 
erediton.    a  R.  S.  139.  '  '  "         » -  - -■       ■ 


iditan.    S  R.  S.  I3S.  6  ]. 

;«]  Set  (ceoidinily  S  R.  S.  I3T.  6  I,  du. 

[i)  In  CUyl,   IIS.  il  WH  aaid,  iLit  if  A., 


UH^,  thai  certain  chtittli  necoaarj  fnr  a 
n  CUyl,   IIS.  il  WH  aaid,  iLit  if  A.,     ryiDf  sa  a  uads,  (ae    ' 


beinc  at  York,  (i'e  hi*  hotw  io  London  la  1. ,  tieryi  foe  initiincs).  ahould  tiedeiaiaed  ia*i»- 

8.,  IO*  iatler  may  haia  Inisaaa  vilhoul  other  nant.  t)ul  the  pispany  thermf  Id  lenwiaU  ttw 

potKaaion,  F.  N.  B.  140.     Perkina,  30 ;  and  landlotd  1  then,  Cbe  mm  pcncHion  of  Mfk 

thai,  thvifh  hf  Iha  eiTil  la*,  a  fift  of  good*  thinf*  i*  not  •(idencs  of  repuied  ovnarahii, 

il  not  («>d  wilkout  dalireiy,  yet  it  ii  oihet-  ao  aa  to  bring  the   aaee   withia  the  llatul*. 

viae  incur  law.  1  Rol.R.Al.     Vin.  Ah.  Qift.  (&sr>  i. /fimiv.3  Bar*,  dc  Cna.3T6>.     . 

'"""'"■"      '     ■  -     min^,  that  t^  there  may  be  apparent  pi  — -     '-     -    ■ 


E  of  Eiuland,  in  order  ta  Itanffu-pio-  umuiahip,  ^1  the  ai 

irty  11*  gift.  Lhara  nuai  he  a  dead  or  inalro-  iha  inpelauoa  of  ftaad.  a'an  euBatraetirtly, 

enl  of  gili.  or  there  maat  be  aa  aMual  deli-  with  rafetanea  la  the  haakrapl  lava,     Tbw 

'■      jing  to  Uw  do«aa.    3B«r.d(A1d.       ' :»-t-_.._^*. 1__.  ■    . 

~!a)  The  71 

I V.  e.  la,  in  lulialanea,  enact*,  that  all  nod* 
.  b  the  pnueuion  of  a  bankrupt,  by  pcrmiaaioa 

•(  Iha  iniE  owner,  and  Hhanaf  ih<  baoknipt  ih«prop(Ry,i 

ia  Ihe  repnlid  nwn>r.  ihAll  he  liabla  to  hia  way  tx  ■aawataUa  lo  bia  ereditoni.     (I^ 

orediioR.  ( Ham  j.  Btkrr,  9  Eaal,  23U,  u  au.)  AruiuUU  i.  Phmt.  10  Vaa.  I4S :  and  aea  Km 

ir,  indeed,  tha  paaHi»iDa  ra'a'r>ed  by  a  bank-  t.  AArfiueit.  3  B  a.  &  Pull.  60.     Lmtriw 

-ipt  up  lo  the  li>ne  nf  bia  hankrupley,  wa*  a  Babr,  1  Han.  &  Hel.  SW).     Aud  the  poetaa 

aaianaion   aceaidiiif   Ui   •  liiwiad  ligbt  tf  aioB  jfaaloiia.  bciikaM,  ladgan  4lr   a*i  wm 
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ihip-KgrnoT  H 


or  THINQB.  »W 

•K.  ftimrly  a.  gift,  bat  a  contract  i  *«ad  tiu>  t  mmB  cmaM  ba    (*443| 

compelled  lo  perfortn,  bul  upon  good  and  sufficient  conuderatiun 
M  Wfl  •ball  H«  uodsT  out  iibkI  division. 

IX.  A  comract,  which  uaually  conveys  sn  interest  merely  in  xcUoff)  i« 
thus  dcEned :  "  aa  agreaiMnt  upon  sufficient  ceastdenuiou,  to  da.oc.irat  t^ 

on;,  to  lb<  onitenUndini  of  tha  itorld,  the  iiibHoueiill;  heeomn  buiikniut,  ih*  (M«,  (T 

K(inied  ownenliip  :  (lltnt  r.  Satir,  9  EiR,  h  ia  within  ^1  Am  miicliiBf  which  tba  nuuM 

MA):  ih*reA)li.|iia(h  left  n  tbchmnd)  •fft  ma d<H(Md  M  poraot,  »  il  n  wiiluB  M 

iMlar.  laanif  l«  Iw  bj  hun  diipsstd  ofoa  M-  nmcdUl  kdbc  uid  tpiiit  a!  tba  ael)  wid  iba 

count  of  bit  principml,  cannot  be  Hiz«d  under  diapositLon  oitha  propeit)'  Auat  TuUow  tkv  tI 

hia  eominiMoa.  alwold  be  bHsoia  bukni|K  lible  (naauaiiBn. 

■Iiikt  ika  aoMk  an  ia  bii  joHnaton  wiih         It  hu  beea  (Oint  4*oid«d,  that  Iba  nfMn 

thtcanwnt  of  the  tnis  owner;  for,  thil  caw,  of  a  wiel  ia  nM  ahnH 

thongh  Htfhin  Ihe   letter,  ii  ml   »ithjn  the  ownenhip;  and  thri  the 

UKMMflivf  ttnbaiikHpi  hL    (A^miOu-  aWlB  b»  ao  «—nw<  aa , 

HiK*,^  Vea.  neii.  6U5.     Cufmmn  r.  Oailant,  ibsimiuioMoI'lka  tMinkruptcada  ineaMBol 

1  P.  Wmm.  314.     Taylor  T.  Pham,  3  Maa.  Ac  Tiai&la  owneiship.     NotwithaiandiiiK  a  raaael 

Clel  67G  ;  and  aee  t£e  6ih  iMlloii  of  ihe  *U-  n^  ki**  hwn  n|lMan4  in  llw  B«a«  «f  asa 

MM  of  6  Uh.  IV.o.  M,  M  t*  tlM  iiMBt  M  raitHi  oal^, (Kt,  if  Iha  ^fttM  owatnUf 

•ihich  pled^eioreoninclataj  faclanoripnla,  and  ditpoailion    tfacrmf  wen   id    Ihs  »lia. 

dT  ifoofh  cnn^pird  to  ihem,  wiD  be  binding  partneritilp,    h    muit,  under    a    nrniminiak 

KikeirpriMinala).     I'baBBBBOla^ipliaa  antnai  Aan,  ha  iniMd   B>  iaint  araawia. 

odi  (if  wbMh  a  BIB  ia  in  pBBMuiOB,  at  (£■  svM  £im,  1  Jae.  &  Walk.  3TS.    JK>«b 

Die  timt  of  hit  benknipin,  aa  broker,  though  jknn  t.  Huy,  S  Brod.  &  BIngh.  !14.     JTair 

haiaio  reeeite  aahanoFIhe  praRu  in  )ien of  t.  mnHb,  4  Mb*.  Jc  Sel,  W4.     A4<j»uii  v. 

knhcn^;   (SxM  *.    H-eun,  a  Bara.   d(  Jfivrfcnxli,  tHaa.*  8el  337).  AndilwaaM 

Cim.  406)  1  or  of  which  he  aierelf  hold*  the  e*<denilT  open  a  wide  dour  to  fraud  upbo  lb* 

\emp0rw7  euilndr.  (after    having  ui1d    yia  bankrupt  tawa,  if  a  pcrem,  linTing  legiiltial 

.wiwiit  fnitd.     (AysT,  jraKAflH,littli.'lBl  bukn^rt,  wap  lai^ia  toahow,  that  th*  banh- 

£>  ^orlT  MtirahU,  1  Glyii  Ii  Jameiion,  4<>3).  rupt,  though  in  uoiHwiion  u  apparent  owner, 

RoweTer.  in  ihB  eaax  la«  pat.  ii  ia  neeeaaai^  had.  in  fbct,  ■•  inmatt  la  ibe  ahipa  :  ft  ia  taiy 

that  the  change  of  propcity  thoold  be  Baton-  dear,  that  ao  one  ought  to  be  luaM.  in  a  eotrt 

ouiiBo  that  third  wnoni,  who  oae  RaeDaabla  of  equiti',  to  aay  that  ii  Ui  nvpeity,  which ba 

Mutioe,    cannot   h*    deceiTed,      ffiuia&i  T.  haa  beta  out  lo  the   worM  In  be   another^ 

MnWall,  S  Bwa.  ft  Aid.  14a      Ltifrd  V.  (CMb  T.  P»rn, «  Ves.  T41.  nd  an  £>  part* 

ifcniUr.l  Bain.  atCre*(.3]3}.  HtiMtm,  IT  Vea.  3M).    ll  ia  pravided,  bow 

And  il  hu  been    reprntedlr  held,  that,  if  erer,  by  the  TSnd  aection  of  the  atat.  t  Oeo. 

gooita  wiled  undvr  an  eiaeuiian  lie  btmi  JiA  IV.c.  HI,  Aal  the  doctrine  beld.ia  hankrapMr, 

aoM,  nboukl  Iha   biijrei  aufier  the  AabMr  ts  utD  Rpaladawa«nhipinditBOoa*aau«noa« 

CBnlinur  in  poaaeision  of  the  nidi,  the;  will,  ihall  not  innlidate  or  affect  any '~~ ''  ' 

nevcrihrleaa,  be  protected  a^niL  inbae<jaent  Fesael,  or  a  share  iherrof,  made  ■ 

MCROIioiv,  if  Iha  cireuinatanMa  aoitr  which  hr  any  dabl  by  nsnmga  or  aaai 

be  baa  the  ponieaaion  are  known  in  Ui«  nwgh-  regalered :  and  alUiDugh  bf  tha 

bnuriiood.      IS^Iimrr   r.  Salim.  *   Bam,  &  of  the  general  regiiter  act,  (6  Geo.  _ 

Cren.  69S.     JKulIrr  >.  Jfnt.  1  Mm.  It  3«L  it  ia  eaacuid.  that  the  moi^fitgee  of  a  ' 

«38.     LHKUrd  w.  B*itr.  Ibid.  3»3.     iVmllMt  abare  thereat  i*  not  to  be  deeawi  •: 

"'    '     '  "*       \   824.      KiVU  T.  AamKiun,  and  thai  the  moitgagor  shall  not  be  dennim  id 

~      "   "    '   '    1  genera]  rule,  ha>e  censed  to  be  owner,  enepl  an  far  ai  maj 

iillawediar»-  ba  aeoeMarr   to  nake  tha  «ee»al,  or  abat*, 

Bhia  pnpeiV  which  ha  hu  left  in  the  'iaible  arailaUa  far  pajvieni  of  tha  debt  which  tha 

Cleeainn  of  another,  up  la  the  poriod  of  hia  raortfage   waa   intended  to  aecupe ;  yet,  Ih* 

kiuplcy.  thereby  enabling  hiln  to  obtain  t6th  aection  macia,  that,  if  transfen  of  ifalpa, 

fctinooa  eradii;  bnt.  by  linua  of  tin  hank-  or  ahatiB  lfa*Mf,  by  wqr  of  Bnrlgnn.  ar  ai- 

lupt  act.  Inch  ptopetly  ahill  nat  ia  che  bank-  liaiaiaBt,  in  Iniat  tor  aeourlty  of  debts,  are 

rupl^  uaimeea.     (JHiictt.  Cii>Ul,Cowp.332.  doly  regiataicd,  the  right  of  tlie  inorigiigee,  or 

Etftitt  ihli,  Baok,  360).  aaaignea  fci  the  paipoa»  afaieeiiid,  ahall  aat 

llie  (tatule  ealr  ap^iaa  M  prmrty  wUok  ba  in  rnij  aaaner  affauted  br  any  aubaequesi 

haabeen  Irfi  in  ihe  poaaeasion of  anotlfer  by  actof  banknipicy,cainniiitedby  the  aort^gsr 

the  onuni  of  theperaon  who  hai  Ihe  legal  or  uiifnor,  notwithttinding  andi  mortgagor 

poiwerBfdralintwiihMwmaprty.    {Br  pint  or  MaifMr,  ■■  the  tins  ha  beooBea  banlunpt, 

>i»ikarA«,  Buck,  488.     £xp*rti  Dait.Batk,  ahal]  hateinhia  poaaesaion,orderanddiaiioai- 

Vt).    The  diatino'oB   it  Ihia :  if  Inial  pro-  tton,  and  shall  be  the  laputed  owner  ofT  tba 

peftf  falfarly  dlMijifiiiahaHo,  WiiliBonb  r.  Tesael   or  ehara   morigeged   or  aMirned   aa 

Jaak,  1  dalk.  IW),  nnuin  in  the  peaaaaaiog  nfemnd:  but  Am  aueh  nnrtgnge  or  aaaifB 

of  the  trustee  at  the  time  of  hit  liankiMpicy,  ment  (hell  lake  plxce  of      ~"  ' 
Tii«  assiB'ifPi  BaniM*  make  title  theratt     '   "  '  '  "'  '     ' 

It  the  iruaire,  iliough  in  breach  of  bis 
kaf(  patted  with  ibe  p 


janafer  of  a 
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do  ft,  particular  tbHig."  E^m_wU«h  tieftiidm  Itisra  mriM  fltrw  potaw  jg 
be  conteniptat(!Od.&lLciliUracuT  l.'The  agrtanent  j  Vi.' t^  amri&rt- 
iHn)  m3  S'.'tite fking  to  b«  done  or  oifltnsd;  or  the  diffenat  epeciei  of 
contract*. 

J^fVf  then  it  |a  ^n  a^iement,  ■  niDtasl  bargain  or  coarentian ;  asd  there* 
fore  there  muBl  at  leaat  be  two  contreptipg  partiUi. of. sufficient  ab^itjrj^ 
tnalte^^'contTa'cr;  as  wbere  A  ooairacta  with  B  ro  pay  him  1001.  aad 
thereby  trsTisfjii!!  a  fHoperty  in  anch  aam  lo  B.  Which  properly  ia  bo«fc 
«Ter  net  in  posaeaaion,  bnt  in  action  merely,  and  recovenUe  by  suit  at  law ; 
wherefore  it  could  not  be-Iransrerred  to  another  peraon  by  the  atrict  rales 
of  the  ancient  common  law  ;  for  no  ehos»  in  mcnon  eonld  be  assi^ed  or 
grnoled  over  (d),  becauae  it  waa  thought  to  be  a  great  encouraf  ement  IB 
utigiouaneaa,  if  a  man  were  allowed  to  nwke  over  to  a  atraager  hia  righi 
.lof  going  to  law.     Bnt  this  nicety  is  now  diaregarJed  ;( though,  in  cor)^ 

'/(■ace  with  the  ancient  principle,  the  form  of  assigning  aeSoM  in  action  is 
'-in  the  nature  of  a  declaration  of  truat,  and  an  agreement  to  permit  the  aa- 

j  J  signee  to  make  use  of  the  name  of  the  aaaignor,  in  order  to  recover  the  pos- 


:  ■eaaion.]^  And  therefore,  when  in  common  acceptation  ft  debt  or  bond  is 
•aid  to Ge  aaaigned over, it  muai  still  be  aued in  theoriginal  creditor's  name; 
the  peraon  to  whom  it  u  transferred  being  rather  an  attoraey  than  an  ae> 
•ignee.  But  the  king  ta  an  exception  to  this  general  rule,  fbr  he  nnght 
ftlwaya  eidier  grant  or  receive  a  ekom  in  action  by  assignment  (e)  :  and 
«nr  eourts-of  equity,  eonsiderin^  that  Ai  ft  commercial  oonntry  alnmat  aU 
peraonat  property  must  necessarily  lie  in  eoniract,  will  protect  the  aaeign- 
nent  of  a  eioM  in  action,  as  much  as  the  law  will  that  of  ft  cAm*  in  poesea- 

Bion(/). 
{*443]  "Cilis  contract  or  agreement  may  be  either  express  or  impKed. 
Exprett  contracts  are  where  the  terms  of  the  agreement  are  c^mo- 
ly  uttered  an?  avowed  at  the  6me  of  the  making,  as  to  deliver  an  ox,  or 
ten  loada  of  limber,  or  to  pay  a  aiated  price  for  certain  goods.  Implied  are 
Buch  as  reason  and  jnaiice  dictate,  and  which  therefore  the  taw  presutneif 
that  every  man  undertakes  to  perform.  Aa,  if  I  employ  a  person  to  do 
any  business  for  me,  or  perform  any  work ;  the  law  implies  that  I  under-  ' 
took,  or  contracted,  to  pay  him  as  much  as  his  labour  doaerves  If  I  take 
up  wares  from  a  tradesman,  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  red  value.     And  there  is  also  one 

,  apeciea  of  implied  contracts,  which  runs  through  and  is  annexed,  to  alt 


'  other  contracts,  conditions,  and  covenants,  m*.  that  if  I  fail  in  my  part  ot 
^eemeat,  I  shall  pay  the  other  parly  such  damages  as  he  dm  fus- 
I  by  such  my  neglect  or  refusal.     In  short,  almost  aQ  the  rigbs  of 


personal  (iropeny  (when  not  in  actual  possession}  do  in  great  measure  d»- 
pend  upon  contracts,  of  one  kind  or  other,  or  at  least  mig^t  be  reduced  un- 
der some  of  them  :  which  indeed  is  the  method  taken  by  the  civil  law ;  it 
havine  referred  the  greatest  part  of  the  duties  and  rights,  which  it  tresis  of, 
to  the  head  of  obligations  ex  contractu  and  quan  ex  eontrKtn  {g). 

Aj^pntract  may  also  be  either  executed,  as  if  A  agrees  to  ctiKDge  borset 
with  B,  and  they  do  it  immediately  ;  in  which  case  the  pMsession  andlhe 
rigbt  B.e  iranaferred  together  :  or  it  may  .be  fzecuiory,  as  if  they  Sjgree  U 
change  next  week  ;  luxB-the  right  only  vests,  and  their  Tec^ipracaTp^er- 
ty  io  each  other's  horse  ta  not  in  possession  but  in  a^MO^  Ibf  iTctMitiart 
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Mtemltd  (wbich  dtfi«n  nothing  from  *.  grant)  conreya  a  chose  inpouettiM, 
*«  contract  fxteutory  conveyi  only  a  ekoie  nt  action. 

Having  ihiu  ihewn  the  general  nature  of  a  conlnct,  we  are,  Meo»dlf, 
to  proceed  to  tho  eonndtralion  japon  which  it  is.fguudedj  ox  th* 
fwaunn  wbirh  mnTW  the  CQniniKmi^jwriyjiia. 'enter  into  ihe  con-  [*444] 
_"  It  ia  U)  mgrepmcnt,  apon  t^fident  conaidtration."  TE'e 
ihs  hold,  that  in  all  cantrntta,  either  expresa  of  implied,  there  siiiat  Nl 
•omothing  given  in  exchange,  aomething  that  is  mtttual  or. reciprocal  (A). 
This  ^ng,  which  is  the  price  or  motive  of  the  contract,  we  call  the  «o»- 
•ideration :  and  it  must  be  a  thing  lawful  in  itaelf,  or  else  the  conuaot  it 
void.  Vfgsd^oinidention,  we  have  before  seen  (i),  ia  that  of  blood  ar 
■atural  affectioii.. between  near  relations;  the  aatiafacuon  accruing -Jnini 
wHich  the  law  eateenw  an  equivalent  for  vhatever  benefit  may  move  from 
one  relation  to  another  {j).  This  conaictorBtioTi  may  sometimes  however 
tw^set  aside,  and  the  contract  Vecome  void,  when  it  tends  in  its  conse- 
quences to  defraud  creditors,  or  other  third  persona,  of  their  just  ri^tta. 
But  a  cojUracl  for  my  viduabU  consideratian^  as  for  msrHage,"  for  money, 
lof'work  done,  or  for  other  reciprocal  contracts,  can  never  be  impeached  ■ 
BttaW  ;  and,  Vl  lE'&e  of  a  snfliicient  adequate  value,  is  never  set  aside  in 
34tiiiy  ;  for  the  person  contracted  with  hss  then  given  an  equivalent  to  r»- 
compense,  and  ia  therefore  «s  much  an  owner,  or  a  creditor,  as  any  other 
person  (7). 

These  valnable  eonsideralioBa  are  divided  by  the  civilians  (i)  into  (bur 
species.  L. .DTuFcTm'T' ss  when  I  give  money  or  goods,  on  s  contrset 
tMt~I 'shall  be  repaid  money  or  goods  for  them  again.  Of  this  kind  are 
•irioans  of  money  upon  bond,  or  promise  of  repayment ;  and  all  sales  of 
toads,  in  which  there  is  either  an  express  coulraet  to  pay  so  much  for 
uem,  or  else  the  taw  implies  a  contract  to  pay  so  much  as  they  are  worth. 
2^  Th«  Hecoad  apecies  '\t,facw,  vt  fadar;  as,  when  T  agree  with  a  man 
lo;da  his  work  for  him,  if  he  will  do  mine  for  me  ;  or  if  twoperann  agree 
tBAiMTiOg^Br;  or  to  do  any  positive  acts  on:  both  sides.  Or,  it  may 
be  to  forbear  on  one  aide  on  consideration  of  something  done  on  the  o>h2T, 
'  as,  Uist  in  consideration  A,,  the  tenant,  will  repair  his  bouse,  I),  the  Iand> 
lord,  will  not  sue  him  for  waste.     Or,  it  may  be  for  mutual  forbearance 


(71  If  there  b«  iw  ftaod  io  the  tinnuctran,  douhla  trtty  nail,  whioh  iwdm  to  fi>e  hun 

Swre  inwle<|Dacf  nfprin  wouM  not  Ik  dmn-  qatncn  of  btrlej ;  (Ml,  on^  iHmt  bebre  1 

■d.  emo  in  eiiuitl,  lufficiant  to  tjc ite  ■  con-  C.  J.  Iht  jurjr  giTs  onlj  tha  ysliie  of  Ihr  h 

tnct.     10  Ve*.  393.3e5,     1  Brid.  Eq.  0.369.  I  Ur.  111.    And  inan  uiion  oTiuumpi 

Noi  ia  mire  fnllf  withoal  fnud  a  ronndalion  eoDtidentioN  of  2(.  6d.  paid,  and  41.  ITi 

(irrciief.    8Prim,6S0.    And  onthrquMtion  to  be  paid.  Iha  defendani  undenonk  id  <lr 

of  eiccuiing  an  afnement,  hardihip  ennnM  two  rre  sotna  nait  Uondi),  and  dauLjIe  c 

b«  regarded,  unleu  It  amount  to  a  degree  of  ■ucce«din|  Mondny,  for  r  jciir,  which  « 

incoBvvnienca  and  abauidityi  no  irval  M  lo  hava  required  the  delivery  of  more  rye 

atfiirj  jiidicinl  proof  thai  (ucn  eoul  J  not  b«  Ihe  «u   gnvn    in   all   the  world,  on  detnu 

niuninii  of  the  partiei.     1  Swana.  330,     But  Pmhyn,  J.  laid,  that  thnuih  ihn  conlnct 

if  there  Iw  sueh  an  inadequacy  ai  toahewihal  afooliah  one,  yet  it  would  hold  in  luw.  am 

like  pertos  did  not  andermiand  the  haifmin  he  defendant  anghi  lo  pay  •omeihing  For  hin  I 

made,  or  that  hnowing  it,  he  was  ao  o^prpaHd  and  tha  defendant  refand  the 


a  Iba  boraa't  ahoaa,  aikd    Piica  at  Canaidsntioa. 
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u,  tbmt  IB  cwnuddratioii  that  A  will  iwt  tnds  lo 
It  trftde  to  ManeiUes  i  ro  aa  to  avoid  iaierfering 
with  «acb  other.  3.  The  third  apecics  of  coaaideniioa  ia.Jafi^  M.f^- 
wh«n  a  man  agraea  to  perfbrm  any  thine  for  a  ptice.  cither  apecifically 

IMn^oned,  or  left  U>  the  rli-lnriiiinatinii  nl*  t|i^  law  HI  HBt  *  VH|iff  to  U.      Axtd 

when  a  aerrant  hires  hiniseir  to  hia  maeter  for  certain  wages  or  an  agreed 
Win  of  money :  here  th<  serraot  conUmcta  to  do  hia  maater'a  aonrice,  u  oc 
d«i  to  earn  that  specific  aum.  OtheTwise,  if  he  be  hired  generally ;  for 
then  he  ia  under  an  implied  contract  to  perforni  this  sarvice  for  what  it 
ahall  be  reaaonabiy  worth.  4^  The  fairth  apgciea  j^  do,  nf  fa<;iqt :  which 
i|  the  direct  .(^nterpartgC  the.  jti^  ceding.  \ajvh«i  lajree  with  a  aor^ 
raul  to  give  hlih  such  wages  upon  his  jierformtng  sucli  worlt :  wUchi  wo 
see,  is  aotliing  else  but  the  last  species  inverted :  for  tmuafaeit,  iU  itnu 
4*tt  and  A«rur  dat,  u(  twoutJaeiaL 
-^  A  coosidu^on  of  some  sort  or  other  is  so  absolutely  neceasaiy  lo  tho 
fanning  of  a  contnct,  that  a  mtdittf*  factum,  or  agreeioratf  to  do  or  pay  any 
thing  on  one  side,  without  any  c«B|>eosatiDn  oo  the  other,  is  totally  void 
in  Uw  ;  and  s  man  cannot  be  compelled  to  perform  it  {l\  (8).  Aa  if  aat 
man  promises  to  gire  another  lOOi.,  here  there  is  nothing  contracted  for  or 
given  on  the  one  aide,  and  therefore  ther*  is  nothing  binding  on  the  othei. 
And,  however  a  nan  may  or  may  vX.  be  bound  to  perform  1^  in  honour  or 
conscience,  which  the  municipal  laws  do  not  take  upon  them  to  decide; 
certainly  tboee  mnnicipal  lawa  will  not  compel  the  execution  of  what  be 
had  no  visible  iaducemeiU  to  engage  for :  and  therellire  our  law  bu  adopt- 
ed (n)  tho  maxim  of  the  civil  law  (n),  that  ex  nttdo  patio  mo»  oritur  «ui»> 
But  any  degiee  of  reciprocity  will  prevent  the  pact  irom  being  atida ;  nay, 
•vea  if  the  thing  be  founded  on  a  prior  moral  obhgaliun  (as  a  pronuM  to 
^y  a  just  detA,.lho«gh  barred  by  the  atatute  of  hmitations),  it  is  no  longer 
MHfwn  puUum  (9).    And  as  this  rule  was  principally  eatahliahed,  to  moid 

CI)  Dr.  * BL  4. ■, e.  >1.  1i^  OH.% IK. mi.lt.  t. 

M  Bn.  J*r.  lu.  jMta.  7f.    Sdk.  IN. 

[B^  Thla  miiai  be  rriu9  u  confined  Id  limpls    righu  of  third  ^nici.  or  in  eonlnveBlia  of 

Iha  validiiT  of  >.  caainct  uidsr  «h1.  lhiiu|h  deniHHu  ira  inialid,  ■«(  tha  gonU*s<t  ruA 

in  ionic  amct  credilon  may  Imt  lolunurr  S«  3  Chilty'i  Com.  Liw,  tl3.  el  wq. 

<lHd(«ilh<>utcnni{drrmtion,urruidul>Dt  ud  (fl)  Where  *  mmi  is  under  ■  ami  Btlifm- 

ioTilid.    TT.R.iTI.     iEu^iOO.    2  Sell,  tioa  whicli  ih>  coun  of  liw  or  aquit;  eu  a 

dcLaf.  228.     Fonbl.  Tremt.  Eq.  Sd.  ad.  347.  b.  fom.ind  pitimiMii.lhe  tioneMT*Dd  imiwll 

f.  Flood.  30S.  e.     The  laidinf  rule  wilb  r«-  of  the  thins  ii  >  cowldgnliaii.    AaifkBu 

■psciio  coiuidention  ii,  that  It  muH  be  BDw  pnmiM  lo  pajr'a  juit  debt,  Iba  rscvettT  el 

Unefit  to  the  [Mrly  by  whom  the  promiae  ii  whicli  ii  bairnl  by  the  iiatutear  limitiima: 

■onn  detriment  auataioed  at  the  idMuiim  ol'  pay*  niEritariag*  deU  cnotneud  diiriB|hii 
lite  party  pmnxinK.  bgr  the  pany  in  wheee  (■•  minority,  but  not  for  oeeeuariea ;  or  if  •hash- 
.L .   _.                       .       ^  g^^  ^^     J  ^pj  jjj  affluent  cinumaUncea  »fter  hii  emti- 

UDise  lo  pay  the  whole  i^  Jiia  dabti ; 

ui  promiae  to  perfonai  *  aeerat  tml, 

UMiaDegntiaUeiMurity,aaabi1lareiBhan|ei,  aratnuiioid  for  wanl  ofwrilini  by  Ifae  (U 

>r  promiaiory  aote.  carriea  with  it  prima  facie  tule  of  fmida.    In  luck  and  laany  other  ia 

eiidenoe  of  CDiwideratbn,  which  it  binding  in  atanca*,  Uiough  Ui>i  piwniae  (in*  a  compnlao- 

ll.e  handa  of  a  third  panj.to  whom  il  haalMeD  prninedy  wheit  there  OH  none  befma,  eiltwr 

nagolialed,  Init  may  lie  inquired  into  bMwaea  in  law  or  equity,  jet  aa  the  proniaa  ii  oalyM 

the  immediate  pirtiea  to  ihe  biLt,  Ice.  them-  do  what  an  hflneBt  man  ou^c  to  do.  the  ties 

■eSiee.    TtiE  coniiJpntion  for  a  conltaot,  aa  of  ODnaeienM  upon  an  lairighl  man  ate  a  luft- 

well  u  the  promlae  for  which  It  ia  ■iTtn.inual  eicDt  nmaiderelion.      Ld.  Manifield.  Cows. 

alau  Se  Ugal    Thu.  a  oonlrMt  for  the  lale  of  990.    Thai*  are  iba  wordi  et  lord  Huafield, 

Haaphemoua,  ohacene,  or  iiJ>efloiu  priala,  or  but  perhapa  Ihe  promiee  woulil  only  be  nbirn> 

ht  the  funheranee  of  immoia]  pnotieaa,  or  1017  in  IM  throe  Ent  inkineei.      How  £■ 

naliaiTio|iuUiepancr,a>  laUiaMiIa)  lo  iW  nwrnl  oUigalion  ia  al^  eoBaii)eTaii.ia.  lat 

ll,g,™T:C00glc 


OF  THINGS.  381 

tkff  inc  )nv«nieace  that  woidd  btIm  from  ■etting  up  ni«Te  vatbfil 
prwiiises  fpr  whicb  bo  good  reason  could  *be  aasigned  (t>],  it  [*44ff) 
tberefora  does  Dot  hold  im  soma  cases,  whers  such  promise  ia  au- 
tbeuiically  proved  by  wiilteo  docUim^ms.'  Foe  if  »  man  eOUn  into  «  vo 
luBtary  bond,  or  gives  a  prowBsory  noto,  he  shall  not  be  aUoired  to  aver 
the  want  of  a  consideration  in  rn^er  to  evade  the  paymeat :  for  eiery  bond 
from  the  solemnity  of  the  inetrumeoi  ( p],  and  eveiy  pots  from  (he  aabscrip- 
tioa  of  the  drawer  (7),  (10),  carries  wiih  it  an  internal  evtdenM  of  a  gooA 
consideraiion.  Courta  of  justice  will  therefore  support  them  botl^  »e 
a^nat  tha  contractor  himself;  b«t  not  to  the  prejudice  of  creditors,  or 
s  rangers  to  the  contract. 

We  are  next  to  consider,  thtrdly,  the  thing;  agreed  to  be  done  or  omitted.  • 
"  A  contract  is  an  agreement,  upon  enfficient  consideration,  to  d«  or  not  t» 
do  mpariitular  thing."  The  .most  usoal  cantractSj  whereby  the  right  of 
chattels. personal  may  be  acquired  in  the  lavrs  of  England,  are,  1.  That  o( 
mZ«  mjxciuinge.     2.  That  of  bailmaU.     3.   That  of  hiring  and  botromng 

1.  SAle,or  fxehange,  is  a  transmutation  of  jmpertf  from  one  man  tO  ao- 
olher,  in  conai deration  oreonje  pHce  or  recompense  in  value  :  br  there  is 
nS^SaTe  without  a  recompense  :  there  must  be  ^id  pro  quo  (r).  If  ii  be  a 
coniniuiation  of  i^oods  for  gnods,'  it  irinore  properly  an  axiiAiM^ ;  but  if  ii 
be  a  transferring  of  goods  for  nHmey,  it  is  called  a  sola ;  which  is  a  method 
of  exchange  itroduced  for  the  convenience  of  mankind,  by  establishing 
an  universal  raedinm,  which  may  be  exchanged  for  all  sorts  of  other  pro- 
perty ;  whereas  if  goods  were  only  to  be  eicnanged  for  goode,  by  way  of 
barter,  it  would  be  difficult  to  adjust  the  respective  values,  and  tlie  carriage 
would  be  intulerably  cumbersome.  All  civilized  nations  adopted  therefore 
very  early  the  use  of  money ;  for  we  find  Abraham  giving  "  four  hundred 
shekels  of  silver,  current  money  with  the  merchant,"  for  the  field  of  Macpe* 


(^]  Uudr.  100.    I  Ch.  X.  !». .  [r)  Nor"! 


(f  I  Ld.  Batar.  T«L 


•  kwiwd  note  IS  iha  rapoiU  br  HMan.  Bo-  the  Bowideruion  at  written  auitruw  ii  tk* 

uaquM  utd  Pullar.  3  to],  p.  349.     Biu  if  ■  eus  of  Ruin  t.  Hufhei  Mate  th«  bouM  of 

binknipt  nkei  abtntninf  hii  cenificala,  an  in-  tarda,  in  which  Ion)  chisr  biron  SWvnnei  de- 

faot  *ft«r  coining  of  >Ke.  or  >nr  p«r*i>n  when  llrcnd  the  uaanioMu*  opininn  of  ih'a  judgn, 

tb*  demand  ii  Inmd  by  tha  itatuta  of  limila-  ihal  on  adniiniatnlTii    wm  not  bound  by  ■ 


able,  il  h*s  hten  h*id  Ihil  Ihu  ia  a  oradilraiwl  txu  out  n{  her  owa  |<rapeii)'.     See  \\.  reponed 

SramiM,  and  ihat  the  plainliff  didiI  pntra  Iha  in  T  T.  R.  350.     In  that  caw,  tbt  ehierbartin 

afendant'a  aLililr  to  p«;.  3  HtD.BLJtG.  aaid.  [hat  "aUcontncU  ara  h;  tha  lawa  of 
:land  diatinguiihad  inu  ■freeinaiitf  bjr 
Hiihy,  and  ipvamenti   by  parol;  noi  ii 

iu|  nr.  ronoiaiiqaa,  in  nn  aiaoaanan  m  insicanj  aueh  third  claBaaaaomaaflhrtooocr 

aobinlaf  connderation,  leranwl  to  in  the  (el  hafeendeaKiiired  tonnaintiiii.  aaeoninoM 

nole  but  one,  tau  tikannotiea  of  Ihii  in-  in  writing.    If  they  be  memly  wrillen.  uhI  bM 

Dracy  :  he  aaya,  »hit  eertainly  ia  fatly  «■  ipceiaUira,  lh«  ■'«  parol,  and  ■  eoniidamiaii 

iahed,  thit,  the  want  of  oonndaraiinn  oan-  mint  be  pr»ed.     HeohMrred  thai  the  wnrd* 

be  aieried  by  lb*  maker  of  ■  note,  if  tba  of  the  gtotuta  if  fruida  were  merely  nogaliva, 

on  be  brought  by  nn  indonae :  bat  if  the  anil  that  eiacuton  and  adininittninr)  thouU 

on  he  bn>U|jht  by  the  pavea,  the  wane  ef  not  be  liable  out  of  their  ova  ealalea.  uole^s 

■ideniion  iaa  barlotheplainttlTareoDier-  the  agteemant  upon   which   the  antion  wai 

n pan  it.     I  Sin.  IT7«.     Ball.  N.  P.  271.  hmufht,  nraome  memonMium  thereof,  »-aa  in 

l:  &  P.  651.     3  AiL  188.  and  Chitty  on  •niing.  and  aigned  by  ths  party.     But  ibia 

'      --      ■      ■    •  ■      '       ^     n  fotl  does  not  proto  that  ■' -" 


ralue  for  a  bill  < 

of  eichange,  may  maintain  an     not  liable  to  belried  and  judgedofaa  alloihn 

■ctioi.  b.>lh  aaa: 

iciit  him  who  drew  it.  atxl  him    afreementa  morely  in  wniini  are  by  the  cam 

T.  R.  330.  471. 

40.     ThemoM 

impoiiaai  aulhori?  reipeeling     muit  be  at  all  eienU  liaWa." 

Vol.    I. 

101    . 
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wh(j}(  though  the  practice  of  eich&ngo  atill  Bubaiita' among 
[*447]  several  of  the  savage  naiiona.  But  with  regard  to  the  law  of  '>aJe« 
aj)ii_  exchanges,  ihere  is  no  difference.  1  shnlT  therefore  treat  of 
them  boUi  unHe^Hre^nbiiimaltbh  of  sales  only  ;  and  shall  consider  ibeii 
force  and  effect,  in  the  first  place  where  the  vendor  hath  in  hiinself,  andse 
aondly  where  he  kalh  not,  the  property  of  the  thing  sold. 

Wbere  the  vendor  hath  in  himself  the  property  of  the  goods  aold,  he  tuA 
'  die  lEEerty  of  disposing  of  thetn  to  whomsoever  he  pleases,  at  any  time, 
and  in  any  manner;  unlttss  Judgment  has  been  obtained  against  hitiiJaiLt' 
debtor  damages,  and  the  writ  of  execution  ip  actually  delivered  to  the  she- 
riir  For  then,  by  the  statute  of  frauds  {(),  Ihe'SaFe  rtfilTbelooEeTtLpoo 
as  fraudulent,  and  the^property  of  the  goods  shall  be  bound  to  answer  the 
dobi,  from  the  time  of  delivering  the  writ.  Formerly  it  was  bound  from 
titeUtte.oi  issuing  of  the  writ  (u),  and  any  subsequent  sale  was  fraudulent 
but  the  law  was  thus  altered  in  favour  o(  purekasers,  though  it  still  remaint 
the  same  between  the  parties  ;''^and  therefore  if  a  defendant  dies  afler  the 
awarding  and  before  ihe  delivery  of  the  writ,  his  goods  are  bound  by  it  in 
the  bands  of  his  executors  (»),  (11).(12). 

If  a  man  agrees  with  another  for  goods  at  t  certain  pnce,  he  mar  not 
cany  them  away  befure  he  hath  paid  for  them  ;  for  it  is  no  sale  wiibo0 
payment,  unless  the  contrary  be  espressly  agree^^  Hhi  therefore,  if  the 
vendor  says,  the  price  of  a  beast  is  four  pounds,  and  the  vendee  says  he  will 

S've  four  fioiindii,  the  bargain  is  struck ;  and  they  neither  of  them  are  al 
lerty  to  be  off,  provided  immediate  possession  bs  tendered  by  iha  other 
side.  But  if  neither  the  money  be  paid,  nor  the  goods  delivered,  nor  le*- 
dot  made,  nor  any  subsequent  agreement  be  entMed  into,  itia  no  cnntnct, 
ud  the  owner  may  dispose  of  the  goods  as  he  fJeasea  [«>).  Bijtjfaiiy 
{tart  of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  porti^^pTlfie 
*  '  'goods  delivered  byway  ofeamul  (which  the  civil  law  calls  arria, 

[*448]  and  interprets  to  be  "  emptionis  nendilionis  'eontfaetae  argmntn- 
turn"),  (x),  the  properly  of  the  goods  is  sbsolutely  hound  by  jl ;  and 
the  vendee  may  recover  Ilie  goods  by  action,  as  well  as  (Jiie  vendor  may  tha 
price  of  them  (y).(13].  And  such  regard  does  the  law  pay  to  earnest  as 
an  evidence  of  a  contract,  that,  by  the  ssme  statute,  29  Car.  H.  c.  3,  no 
contract  for  the  sale  of  goods,  to  the  value  of  101.  (14)  or  more,  shall  be 
valid,  unless  the  buyer  actually  receives  part  of  the  go«>dB  sold,  by  way  of 

(•)  Om.  e.  *>,  r.  IS.  |»  HiD).  41,    Ndt^  llu.  c. «. 

(I)  IS  Cu.  II.  c.  L  (U  /rul.  1.  ta.  M. 

(■iSRep.  m.    I  Mod.  in.  |r)Mar,  iM 

lij  .Coni.  U.    11  Mod.  S.    TlIcHl.i9  I 

111)  If  t«ra  wriu  ara  delinnd  to  ih*  ilw-  na  elhar  lina  tor  paTmenl  ii  appointed  ;  ttol 

«D  on  ths  Hmi  day,  tia  It  bound  10  aieciiM  •amtat  onlr  hindi  ihe  bargain,  tod  gina  th* 

tht  fim  which  hfl'raociTes;  bin  ir  ha  Isviei  panjt  a  ritht  lo  daaiand  :  bnttban  a  deaxiia 

and  witi  under  iha  Hcond.  iha  aala  id  a  •an-  irittMKit  the  pajinenl  of  the  mouev  ii  nidi 

dae,  wilhoal  noun  nf  the  fint,  ia  irrsvoeablc,  that  afler  aimFil  giren,  the  Tandar  cannot 

and  the  aherifT  makM  bimMlf  naioprable  Id  *«I]  the  laodi  tn  analfaer,  Bitbout  a  default  IB 

bcth  paniei.     1  StO.  320.     1  T.  R.  T29.  the  Tendee  ;  and  Ih«retbn  if  the  fcndee  d<Kl 

ri2)  In  Naw-Vorii.  the  title  of  a  purefaaaer  not  come  and  paj.  and  lake  the  gnoda,  '!» 

at  goodi  in  good  failh.  acquired  prior  tn  the  TanHor  aagbi  to  go  and  re^ueit  bin  ;  and  ihn 

but;  nf  an  eiBcution,  and  wiliiaul  nnlire  o[  the  if  he  don  not  cone  and  pay,  and Jnke  a»ii 

eiFculion.  i>  not  (flirted  lij-lhe  prior  delirery  the  goodii  in  a  nonTcnient  lime,  [be  ■grreaml 

oflhe  writ  lathe  iheriir.    (2  R.  S.  366,  ^  IT),  iadiaaulved,  and  he  !■  al  iibeny  to  «iltbn> 

(13)  ThepmpenrdoeiDoiKemtnbeain-  lo  ■ni'  otlwr  penon.'     1  Salk.  113.    8»  3 

bUtty  tnnd  bj  Iha  eameal  -.  Ii>f  lard  Holt  hd  Camptk  436. 

UiddowalharDnD»iDgmlea.Tii.  "That  DM-        (14)  See  accordinglT  S  R.    S.    I3S.  IX. 

wiihstfaadipg  tlw  eamaal,  die  nonay  muM  be  4  3,  3 ;  ihe  aawool  bad  is  N«*-Y*tk  > 

faidnpoa  ^ii^ing  away  ibagoada,  bacaUH  SOdoUus. 

(S);  See  Bov.  a.  (O)  U  tta  «i  (T  Iha  Val.  a. « 
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jarriesC  on  his  part  ;  unless  he  gives  part  of  the  price  to  the  vendor  by  wa^ 
of  esmest  to  bind  the  bargain,  or  in  part  of  paymeht ;  or  unless  some  note 
in  writing  he  made  and  signed  by  the  pany,  or  his  agent,  who  is  lo  be 
charged  with  thn  contract  ( 1 5).  And  with  regard  to  goods  under  the  ralue 
of  IQl.  no  contract  or  agreement  for  the  sale  of  theYn  shall  be  valid,  unlew 
the  goods  are  to  be  delivered  within  one  year,  or  unless  the  contract  b« 
made  in  writing,  and  signed  by  the  party,  or  his  agent,  who  is  to  be  charg- 
ed therewith.'  Anciently,  among  all  the  northern  naiions,  shaking  of 
hands  was  held  necessary  to  bind  the  bargain ;  a  cnstom  which  we  Btill  re- 
tain in  many  verbal  contracts.  A  aale  thus  made  was  called  handsak, 
"  vendilio  per  mutaam  mamium  complexionem  (») ;"  till  in  process  of  time  th« 
same  word  was  used  to  signify  the  price  or  earnest,  which  was  given  im- 
mediately afler  the  shaking 'of  hands,  or  instead  (hereof 

As  soon  as  the  bargain  is«truck,  the  property  of  the  goods  is  transferred 
to  the  vendee,  ^nd  that  of  the  price  to  tne  vendor  ;  but  the  vendee  cannot 
take  tho  goods,  until  he  tenders  the  price  agreed  on  (a)  (16)-     But  ifhe 

C«)  SltwulioQk  .!» jM  auk.  I.  ■■  1. 1. M  Bet.  41. 

{IS}  In  RsnairuingiheMntuteof  Tnudi.lba  which  the  (Mtuu  of  fraudi  i(  founded,  ihs  ob- 

frincipal  dilSGulIy'hiB  inHii  in  itcLermininf  jeclof  whieh(iD thelangusglof  Mr, J.Hnlrojril} 

what  ncu  bflM'cen  the  pirliea  ■mounllo  iils-  waa  to  naioTe  all  doubts  aa  to  Ibe  complelioB 

tiipry  on  iha  one  part,  uii)  ■eeepliince  on  Ihg  of  the  imrgm.  an<1  it  ihei^ron  requirea  Kma 

Dtb«r.     Ad  ettutt  AnVmrj  by  tiM  ■filer,  and  tlttr  ukI  unniuiTiKal  lels  to  bs  done  in  order 

■II  CUH  ;  IB  wbrn  loodi  an  pnndc4uV  de-  3  Bur  ii  Aid.  684. 

livery  of  the  kcj' of  iha  vnrehouH  in  whicb        (18)  Ithaa-loog  been  aatitad  tbii  deliieiy 

tbej  are  dapoaited,  or  by  delivaiy  o(  alber  la-  to  an  a^cnt  of  Itis  i^ndee  (and  lur  Uiia  ^ar- 

kena  of  pruperly.  ia  lufficien^      1  Atk.  170.  poao  common  carries,  parkcn-  and  wharfin- 

1  EhiI,  IM.    Or  paymenL  of  kareboune  rent  ten.  are  conaidercd  to  (Land  in  tliat  cbarscter} 

bjr  the  purchaser.     1  Caoip.  Rep.  452.     When  ii  for  maal  purpoies  ■  delivery  to  lbs  vendee 

(oodi  ■retold  by  ■ample,  ilelivery  of  the  lam-  himieir.     But  this  species  of  delivery  atToida 

pie  10  tlie   Durcbasei  mar  be  pun  delivery  a  neuriiy  to  the  lendor.  upnn  cndit,  whidi 

wilhin  the  alatule.  5  Eap.'3l]T.    7  Bail.  6S4 ;  doea  iiol  eiiit  iihere  the  deltien  h  acliiallT 

but  il  is  otherwiae  ir  the  Miopia  be  no'  pan  made  to  ibe  vendee  hiinscir;  (or  If  the  vendor 

ofihebult    7T.R.H.    Holt's  C.  N.  P.  179.  diwovet  that  the  (eoilee  ia  inaol.eni.  orhaa 

'      '       (ho  ouatody    gooUs  ao  soLd  upon  en 
lie  venJre  ia    Ibe  hand)  of  auch  earn 

"J  The  Uw'i7  called 
_  _ _  _  ...  .  rii,  and  ihoojh  nol  re- 
lime  Hill     ferred  to  in  the  leil,  may  be  properlr  aUTrd 

,         .  m  an  equilable  riflit  in  iSa  candor 

ney.  and  to  lake  it  at  a  distant  apecilied  d^iy,  tendered,  for  imppage  in  transiiii  does  not  re- 

bafore  whirh  day  defendant  rode  Ihe  bona  and  (cind  ifaa  contract  of  (ale.  1  Alk.  S4S.     3  T. 

gave  direcitona  aa   to  lis  iraalinenl,  but  ra-  R.  460.    8  East.  77 ;  and  if  the  vendor  afiei- 

qoeated  that  it  mj^ht  remaia  in  plainlifT't  poa-  oaids  offer  to  deliver  them,  he  may.  unleaa  ha 

•euion   fiR  a  further  lime,  when  he  would  has  leaold  theni.  ncover  the  price  nhich  he 

frieh  it  away  and  pay  the  price  to  which  plain-  could  not  du  if  by  aloppinj  in  tnnaiin  lh» 

liiT  assented,  and  the  boise  died  in  the  inter-  aala  waa  toacinded.  I  Camp.  109.      6  Tnuai. 

tal,  il  wat  held  that  there  was  no  aecrplanca  IG3.    The  righl  eitendx  to  eietx  cue  in  Hiicli 

•f  the  horse  within  the  Rieanin(o(  the  alHlula  the  contract  i  in  effect  a  sale,  and  the  cnn- 

notBo™ne-    3East,'D3.     Amb.  300,    3  T.  R.  783.    Itex- 


j.f_„  ,„ii.i.  .Ii.'.: i.v—  :.     ..,j.  ;i„  . . — ..  -r  .gchmtt,  i 


ready  moneir  bantain,  tke  purchaser   could     ilul  the  latter  (hall  return  anoiher  cotnmodiiy 


e  purchaaer   could  that  the  latter  (hall  reii 

ij  the  borae  till  Ihe  of  eoual  value  in  payn 

irae  there  eonld  be    of  wliich  engagement 

t  of  the  dafendanL  by  hia  insolvency.     Sillinn  poal  M.  Trim- 

M  Iha  principle  CNi  Guildhnll,  IKei.    3  Ch.  C.  l«  Ue.    The  cea- 
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t«ndei(  Lhc  uouey  to  the  vemjat,  and  be  Terittea  il,  the  reiidM  may  atiM 
tb«  goods,  uT  have  w  action  sgaJjiHt  the  vendor  for  detaining  tbem.  And 
by  a  rr.gular  sale,  without  delivery,  the  property  is  so  absolutely  vested  in 
the  vendee,  that  if  A  sells  a  horse  to  B  for  lOi.  and  B  pays  him  earnest,  or 
Wgos  S  note  in  writing  of  the  baigain ;  and  afieiwards,  before  the  delivery 

of  the  horse,  or  inoaey  paidt  the  horse  dies  in  the  vendor's  cu%todyi 
1*449]    slill  be  is  entitled  to  the  money,  because,  by  the  'couirect  the 

property  was  in  the  vendee  [b]  (17).     Thus  may  property  in  goods 
be  transferred  by  sale,  where  the  vendor  Aa(A  such  property  in  himself. 

But  property  may  also  in  some  cases  be  transferred  by  sale,  though  ihft 
lendor  hath  mm  at  all  in  the  goods' ;  for  it  is  expedient  that  the  buyer,  by 
taking  proper  precautions,  may  at  all  events  be  secure  of  his  purchase ; 
otherwise  all  commerce  betvean  -man  and  man  must  eoon  be  at  an  end. 


[tend  bj  Um  ( 


AndJhaEfifme  ilw^aaeral  rule  gf  law  ia  (c),  thaLs"  1^<^  ^"^  <^ 

any  thing  vendible,  in  fairs  or  markets  mert  (IS),  (tCit  is,  open).  sluJ]  not 


■ignn  or  londi  fa  mIs  od  ihs  joint  iccouDt  iraj  bt  •lerctMd  bj  aMkini  wit  >  uaw  iimka 

of  himielT  uul  ihe  coniiinBA,  edit  ncroiM  or  bill  of  [u}Ln(,  Mdl,  C.  N,  P.  338  ;  bul  nxh 

Ihii  right  in  the  tnnt  of  the  UnkmpicT  or  a  cliiin  on  Iha  pin  of  ilis  catuigtuc  would  doc 

inuliencf  at  ih»  latiar,  S  £ul,  3TI ;  but  it  ba  lofficicnt  to  datnt  lb*  former  of  bii  njl)l. 

Jnainolsriie  bclveen  principal  and  factor,  SEap.BIa.     5Eaat,lTS.     14EaM,30a     Th* 

principal,  and  lbs  fiicior  ■■  agilnii  him  biu  an  actual  ieVmtj  to  ibe  rraSra  nr  hia  mgmi 

dbJj  a  rifht  of  lian  upon  tha  goodi,  aiid  ba  ofra^  mutJuntti  for  that  parpnaa.  nitb  ih* 

cannal.  alter  parting   with    them,  repoaieaa  eiimia  or  impiied  coDiont  of  the  Tsaikir  ts 

h'mxlf  of  them  while  in  trantltu,  I  Eail,  1.  lanction  aucb  delivery.     3  T.  R.4Sfl.     S  Eaai, 

2  Nan.  R.  M.      Nor  can  the  lurelf  for  ihs  ISI.     Tbe  daliveij  of  nodt  U 

pajnentof  the  price  nf  gooda,  b;  tha  Tendee,  board  a  thip  wbollj  cn*rt*rc< 

ihoufh  he  tnay  Itoe  accepted  the  bilia  draoa  aignee,  ia  not  auch  adelirerj._ 

upon  him  by  the  coniignea  for  thai  piiTposo,  aa  to  put  an  end  1o  the  rpaiuinu  ;  for  the  iiia^ 

atop  ilia  ^xidi  in  traniiui.      I  Boa.  &  PuL  tar  i*  *  earhei  of  botb  eooaifiwr  and  OOD 

E63.     [f  a  pait/.  being  indebted  la  anolher,  eignee ;  and  till  a  (hip  is  actually  at  the  aad 

on  iha  bnlnnca  of  accounts,  includinf  bilta  of  oroer  Tojaie.  tha  rigbl  oFaUppigc  ia  tnnnta 

aichangr  running  accepted  by  ihe  latter,  coa-  conlinuH :  and  whtia  a  ahip  eaiDa  iDio  port 

aign  (Dodi  to  him  on  account  of  thi<  batance,  without  perfonaing  quarantine,  *beSiheea(H 

the  consignor  hu  no  right  to  alop    them  ia  to  hare  dona  ao,  and  1h*  auigneeiof  Uie  coo- 

tntiaitu,  upon  the  consignee  becoming  ]nv>lT-  lignae,  who  had  become  bankrupt,  took  poa. 

ant  before  the  bilta  are  paid.     1  Campb.  31.  teaiion  of  the  goodi,  and  tha  ahip  was  onbiad 

If  a  ule  be  legnlixed  by  ficcnae,  apd  the  ren-  out  of  port  to  perform  quaraotiDa,  where  aa 

dor  be  mi  alien  enemy,  he  mnv  atop  tbe  gooda  agent  of  the  coneignor  claimed  the  gooda  oa 

in  tranailu,  IS  Eaat,  4[9i  and  any  authonied  behairofhia  principal,  itwuheld  tbai  ibe  eos- 

ageot  of  the  eonaigoor  may  eiercin  tbe  right,  aignor  had  pmparly  eieroiaed  and  might  claia 

Sea  1  Cainpb.3G9.     Though  Ihe  conii^nmenl  a  atoppige  in  tranaitu.      I  Eap.  MO.     And 

mual  be  on  credit,  at  lenal  fQraome  psrtof  the  gnada  drpoaited  in  the  ling'a  warehouiea  na- 

prioa,  yet  partial  payment,  apeeptanca  of  hill*  der  SB  Oeo.  III.  o^  S9.  may  be  itopped  in  tran- 

oo  account  of,  and  nr>t  aa  actual  payment,  or  aitu,  though  the j  have  been  claiipao  by  the  eoifc. 

tha  Tendor'a  being  Indebted  to  the  lendee  in  aignee.     Z  Eap.  6G3. 

:,  will  not  defeat  the  right  to        On  the  other  hand,  the  IratuUmt  may  ba  de- 


aorae  poaaewon  before  actual  delivery  to  tormined  by  delirery  of  the  key  o1 

e  vendee.     7  T.  R.  410,  61.     3  .Eaat,  93.  bouM  when  the  tDOda  art  depoiueu  u  un 

Veru.  S03.      It  il  neceaaarr  that  the  con-  vendee,  3  T.  R.  Wi.    8  T.  K.  199,  or  payment 

gnee  ahould  beoome  bHnkrupt  or  be  inaotv-  of  rent  for  inch  wirehouae  to  the  eendot, « 


_. -.-.It.     0  to  the  wharfinger  with  ibe  vendor*  pnrity,  I 

n  Ad.  K.  3S1.    Jl  ia  not   Deceaiiry  Camnb.  iSH.    9  Camp.  S43.     1  Uanh.  U7,  S. 

that  the  veodpc,  to  eieiciae  thii  ri^i  of  atop-  And  In  all  similar  caiei  of  conainicti*a  deli- 

page,  sliouM  acitttUy  tihe  poaaeiaion  of  the  Tery  and  aeeeptanee,  the  right  to  atoppige  ia 

properly  conaigned by  onrporal  touch;  he  miy  tranaiin  ia  at  inend.    See T Tiun. 278.  2  Bar. 

put  in  hia  cl^iin  or  demmH  of  hii  right  to  the  &  Cm.  MO.     I  Ryu  &  Hoodv,  N.  P.  C.  & 

gooda  in  tranallu.  either  vetbally  or  in  writ,  and  3  Chitty's  Oim.  L.'StO. 

jng.  and  it  Kill  be  equivnlent  in  Uo  to  id  u-  (17)  When  not,  see  3  Har.  and  Aid  SSI,  aa* 

tual  (loppage  of  Ihe  gooda,  prorided  it  he  made  antaM8.  n.  19. 

before  ihe  iriniit  haa  expired.  It  B.  Si  P.  i57.  (18)  There  are  DO  DiAeU  ivait   B  Htm 

tm.    2  Eap.  R.  B13.    Co.  B.  L.  4(H.    1  Alk.  York.    1  JAw.  R.  471.  4TS. 
tlS     Amb.  39S.    3  Bau,  3H.    Tbia  right 
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'  OF  THINGS.  3M 

ti^y  btjood  between  the  paitiM,  but  &IsD  be  binding  on  kll  t^ose  that 
VaVe  any  nght  gr.propeny  therein.  And  for  this  purpose,  the  Mirroir  in* 
fcrais  us  (i^,  «ere  toTISr  em&Bnihed  in  marketa,  mt.  n  teatiTy  the  making 
ftf  contracts  ;  for  every  private  contract  was  discountenanced  by  law  :  in- 
somuch that  OUT  Saxon  anceatort  prohibited  the  aale  of  any  thing  abort 
the  ralue  of  twenty  pence,  unless  in  open  market,  and  directed  every  bar 

Sin'and  Bale  to  be  contracted  in  the  presence  of  credible  witnesses  (e). 
arket  overt  in  the  country  is  only  held  on  the  special  days,  provided  loT 
particular  towns  by  chaner  oT  prescription  ;  but  in  Ixindon  every  day,  ex- 
cept Sunday,  is  market  day  {f).  The  maiiet  place,  or  spot  oC  ground  ael 
■part  by  custom  for  the  aale  of  particular  goods,  is  also  in  the  countr>'  the 
only  martlet  overt  (f);  but  in  London  every  shop  in  which  goods  are  ez- 
poaed  publicly  to  sale,  ia  market  ov^ert,  for  snch  things  only  as  the  owner 
professea  to  tiade  in  (A).  But  if  my  goods  are  stolen  from  me,  end  sold, 
nul  of  market  oven,  my  property  is  not  altered,  and  I  may  take  them 
wSerever'TfiiTJ  them  (19).  And  it  is  expressly  provided  by  statute  1  Jac, 
I,  c.TSTTthat  the  sale  of  any  goods  wrongfully  taken,  to  any  pawnbroker 
in  l^ndon,  or  within  two  miles  thereof,  shall  not  alter  the  property  :  for 
tl}is,  being  usually  a  clandestine,  trade,  ia  therefore  made  an  exception  to 
the  general  rtile.  And  even  in  market  overt,  if  the  goods  be  the  property 
'  of  the  king,  such  sale  (though  regular  in  all  other  respects] 
'will  in  no  case  bind  him ;  though  Itliinds  infants,  feme-coverts,  .[*450] 
idiots',  and  lunatics,  and  men  beyond  sea  or  in  prison  :  or  if  the 
goods  be  stolen  from  a  common  person,  and  then  taken  by  the  king's  offi* 
eer  from  the  felon,  and  sold  in  open  market ;  still^if  the  owner  \aA  ased 
due  diligence  in  prosecuting  the  thfef  lo  conviction,  he  loa^a  not  his  pro- 
perty in  the  goods  (i*)  ('20).  So  likewise,  if  the  buyer  knoweth  the  pro* 
perty  not  to  be  in  the  seller ;  or  there  be  any  Other  fraud  in  the  iransac* 
tion  1  if  he  knoweth.  the  seller  to  be  an  infant,  or  feme-covert  not  usually 
trading  for  herself;  if  the  sale  bs  not  originally  and  wholly  made  in  the 
fair  or  market,  or  not  at  the  usual  hours  ;  the  owner's  property  is  not 
bound  thereby  ( j).  [f  a  man  buys  his  own  goods  in  %  fair  or  mtmiet,  the 
contract  of  sale  shall  not  bind  him,  so  that  he  shall  render  the  price  :  un- 
less the  property  had  been  previously  altered  by  a  former  sale  (A).  And 
notwithstiinding  any  number  of  intervening  tales,  if  the  original  vendor, 
vho  sold  without  having  the  property,  comes  again  Into  possession  of  the 
goods,  the  original  owner  may  take  them,  when  found  in  hie  hands  who 
was  guilty  of  the  first  breach  of  Justice  (I).  By  which  wise- regulations 
the  common  law  has  secured  the  right  of  the  proprietor  in  personal  chat- 
tels from  being  divested,  so  far  as  was  consistent  with  Ihst  other  necessk- 
rv  policy,  th&t  purchnsets,  honafidt,  in  a.  fair,  open,  and  regular  manner, 
•Dsll  not  bo  afWrwards  put  t^dimcullies  by  reason  of  the  previuul  knavery 
of  the  seller. 

(Atl.tl.  __  U)  BKon^iiMoCthtUw,  Its. 

M  LL,SiM.W.\\.    U.  fWf.  WUk.  lU.  (J)  t In*t.  711, ;i«. 

t/)  C».Ju  «.  (I)  Paik.^n. 

If]  Gadk.IJI.  (t)  Itiut.lll. 
(!l)*Bap.Sa-    ISMod.Nl. 

(IB)  Sm  3  R.  3.  T1S,  4  II.  ttt.  MM  la*  Ijan  of  hli  praprrty ;  KUh  in  en-^ptinn  M  to 

aNriT-Yoffc.  •MuriilM,  or  nrgDti>l>1«   Innlinnienu,  whieh 

(90)  To  BDOOungv  lb*  preaegiilion  of  of-  bive  lM«ti  tmruhmd  tew  fidt,  for  i  juil  and 

Uaitn,  it  'm  nielnl.  by  lh«  STIh  Mdlon  dT  Valuilili  ton*iderition,  witBouI  my  notice,  or 

■hFiUtateor7&8G«o.  IV.  c  »,  that  ibg  wttboutiuiy  MuoiubJe  n'isc  to  sm-pecl  ihat 

•H-nBr  ofmAto  prvpeny.praMontinfihatliwf  t^  nine  W  liy  iny  rdonv  or  miidciiicMior 
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ibi  THE  BI0HT8 

But  there  i*  ono  speciest  of  personal  chftUele,  in  which  the  pniperty  u 
not  e-Mly  altered  by  sale,  without  the  express  consenl  of  the  owner,  and 
those  are  horses  {m).  For  s  purchaser  gains  no  property  in  a  horse  that 
haa  been  stolen,  unless  it  be  bought  in  a  fair  or  martiet  overt,  accoidiag  (a 
the  lUrection  of  the  statutes  i  P,  &  H.  c.  7.  and  31  Eliz-  c.  12.  By 
wbicli  it  is  enacted,  thai  the  horse  shall  be  openly  exposed,  in  the  time  of 
such  fair  or  market,  for  one  whole  hour  together,  between  ten  in  the  mom- 
iog  and  snnset,  in  the  public  place  used  for  such  salea,  aod  not  in  any 
private  yard  or  stable ;  and  afterwards  brought  by  both  the  vendor  aiu 
Teadee  to  the  book-keeper  of  such  fair  or  market;  that  toll  be 
[•451]  paid,  if  any  'be  due ;  and  if  jiot,  one  penny  to  the  book-keeper, 
who  shall  enter  down  the  price,  colour,  and  marks  of  the  horse, 
with  the  names,  additions,  and  abode  of  the  vendee  and  vendor  ;  the  Ut- 
ter being  properly  attested.  Nor  shall  such  sale  tnke  away  the  proyeriy 
of  the' owner,  if  withui  aix.  months  after  the  hor^e  is  stolen  he  piits  in  bis 
claim  before  some  magistrate,  where  the  horse  shsli  be  found  ;  and,  with- 
in forty  days  more,  proves  auch  his  property  by  the  oath  of  two  witnessea, 
and  tenders  to  tbe  personin  poaaesaion  such  price  as  he  bonaji^  paid  for 
him  in  market  overt.  But  in  case  any  one  of  the  points  before -mBniioaed 
be  not  observed,  such  aale  ia  utterly  void  ;  and  the  owner  atiall  not  lose 
his  property,  but  at  any  distance  of  time  may  seize  or  briu^  an  action  for 
his  horse,  wherever  he  happens  to  find  him.  - 

By  the  civil  law  (a)  an  implied  warranty  was  annexed  io  erery  aale,  in 
respect  to  the  title  of  the  vendor  ;  and  go  coo,  in  our  law,  a  purchas^^- 
goods  and  chattels  mau  have  a  aalisfaclrion  from  the  seller,  if  he  sells  them 
as"  his  own  arid  the  tiue  proves  deficient,  without  any  express  warranqr 
for  that  purpose  (o).  But  with  regard  to  the  goodnesa  of  the  wares  t» 
purchased,  the  vender  ia  not  bound  to  answer  :  unless  he  expressly  war- 
rants them  to  be  sound  and  good  (;>)  (21),  or  unless,  he  knew  tbem  to  be 
otherwise,  and  hath  used  any  art  to  disguise  them  [q),  or  uidess  they  tun 
out  to  be  di^erent  from  what  he  represented  them  to  the  buyer  (22)- 

■ml  *t>ut,TI>.  in  F.N..B.M. 

',»  Rf.ll.ai.  (0  J  RoU.  Rep,  S. 

(•)  dio.jM.4T4.   IBdi.Ah'.la. 

(SI)  Id  tlwcna  or/anwr.  SnnkI(dHidad  MU  dafacu,  iDaiinu(;li  u.  being  iba  BakBf.k* 

in  IhF  coDit  of  Coinmon  Pleuin  EuterTerm  ho  Lbs  mcui  af  wceitainii^  liai!  of  gaudinc 

lut,  but  DM  yet  nporletl),  the  phinlilf.  ■  (hip-  nceinul  Ihoee  derecU,  nherBKI  the  puichuM 

ovncr,  toad  ibc  ilrbodanl.  •  mwiur>CLunr  of  mun  oeceuarily  be    iliocether   ignorut  of 

copper,  on  ui  iamliid  tnrnntjr.  on  sole  of  tbon. 

copper  lor  nheiithing  the  plain tilT'i  reHel,  that        (22)  Mr.  Cbriitian  obteirei,  ttwt  "ibaM- 

ihe  copper  wha  reaaoDtblj  tit  and  prD^ier  for  k>wing  dialtncLiona  aeem  peculiarlv  refenlJi 

tb«  purpot*  Tor  vbich  it  naa  (old.     It  ^>pear-  to  tiM  iil*  of  horau.     If  theparchuer  gim 

ed  hy  the  evidenoe,  ihsl,  in  conaeijueDCB  of  what  ii  called  a  tnutd  piio^  'hal  ia,  each  ■• 

Bome  impmper  trenlnietit  in  the  manufaclure,  (mm  ihe  ipucarance  and  nature  of  the  bone 

bjr'vihieh  tlie  copper  had  imliibed  IM  grtat  a  would  A  a  Uxi  and  full  price  for  it,  jF  ii  ntn 

'pnrlinn  of  oiygan,  ita  decay  waa  materially  infact  freefhun  blemlshuidrioa.aDd  lle■ite^ 

palile  of  reaiitinf  the  ictinn  of  the  Mit  water,  lod  nluroi  it  in  a  reaaonable  limr,  he  nay 
Brat.  C.  J.,  left  it  to  ihe  jury  to  •>;,  whelber  recoter  back  the  price  he  hai  paid,  in  aa  ao- 
Ihe  dcBiy  of  the  iheiChlng  were  pmduDed  by    tion  agiinal  the  aeller  for  to  mudi  money  Ul 

ihnlTfid^cry'Brose  from  aameinlRutc  defect  prove  the  aeller  kta^ai  the  uiiabiIDdD«H  or 
is  ihe  iiualiiy.     The  court,  afier  iiiument  m    rioe  it  tbe  lima  of  the  wle  \  fm  Hit  ooc»al- 

a  pcnoa  who  aelli   iifadi,   noiui/iicliirtd  by  fraud,  which' Tseatea  Ihe  conlract. 
jUiuiJ/. knoHing  the  piirpoae  for  which  they         "But  if  a  hone  :a  aold  with   an  eilnas' 

■re   to  be   uied  by  the  purchaaei,  agiirdiji  wansn'y  by  ibe  aelltrlhat  itii  nHind  and  fna 

warranu  that  they  ire  naionibly  lit  and  pro.  fton  ric*.  lite  tiuyer  may  miiulain  ui  actka 

arr  fur  thatpurpitM,  and  ii  anawenbt*  htla-  upon  ihi*  wumoly  or  •peeial  contnol  anih 
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3.  B»ilnient  (23),  from  the  French  b^iUar,  to  delirer,  ie  §  delivery  at 
goo£  ia  HTust,  upon  »  iM>nlTarot'eKpreBse3~afTinpIi^>'lKanifie'tni3t  sbal 


sui  retntning  the  hone  la  the  •eller,  or  with-  partieiiliT  puipass,  wiihaut  rxnwiiitin*.    In 

oul  xsn  fEiring  him  nMics  or  the  DninuBd-  thu  cuetna  luilee  muMeisniiHinaiainads 

OM*  or  Tiuiaumieu  of  the  twra* ;  ifcl  it  will  gree  n(  care  (■pponinned  to  the  nature  um 

laiwi  pri-judira  ■gainillhe  liU^eHleTulance.  nluej  u  ■  min  of  Drdinmrr  prudcnca  woula 

if  he  doea  noi  give  noSce  within  ■  rsuoaable  beetaw  upon  hia  own  propeny  under  the  tike 

lime  IhU  he  hu  rauon  u  be  ditsatiiGed  with  ciroucuuncH,  WiUai  Rap.  1^1.  3  tjin.  IDW ' 

hil  bargain.    (H.  Bl.  IT}.  und  h>  ii  ut  liiibla  for  kiaa,  nriiing  from  an 

ral  >cti.>n  of  antunipiii  lo  r«c»>er  back  the  coninri.  '  i  T.  R.  581.     iielw.  n!p.  3S7.  Sti> 

priea  of  Iha  horae.    (Cowp.  819).     In  >  wv-  edit.     1  B.  &  A.  SS.    I  Ciunpb.  136.     But  it 

imnij  it  ii  nni  nectuiiry  lo  ahew  ihat  the  aElt-  ilta  bailee  be  known  to  the  baibr  to  be  K  man 

er  Knew  or  ihe  hone'a  imperfectiou  at  the  oT  tiireme  negligence  in  hia  own  afliiira,  leu 

time  of  the  aale."  than  ordinary  c^ire  nill  tuffice.    Ir  the  gooda 

[That  a  warmnl}  doea  not  bind  in  rupeci  bailed  be  of  n»re  tiwn  their  qipaj-tiu  ralus,  or   / 

of  p«enl  and  obvious  defecu,  wu  held  la  reiiuire  a  parlraJsr  kind  of  care,  and  that  fact 

"  -    -    "  .."■■--    a  GrtiUi.  be  concealod  from  the  bailee,  and  he  has  no 

y  T.  Fru-  saay  roeiing  of  ucertunini!  it.  he  would  not  be 

I    tVati  r.  liable  for  their  loaa,  provided  fa*  lUcd  ordinarr 

, -.„  _ .'lumer,  V.  care,  Ld.   Raym.  813;  but  be  ia  bound  by  hi> 

C.  declared,  thai  any  miareprenentstion.  whe-  promiae  to  bieccih  ntin  than  ordinary  c«ie. 

ibar.of  ft  fact  latent  or  painU,  might  be  ana-  i  Coke.  83.    Or  where  such  pniini>e  may  be 

Oaufillty  urged  in  opposition  to  a  denund  of  implied,  al  where  the  bailee  □  Die iously  propo- 

qieeilic  perlormaoce,  uiile»  the  purehiuer  w-  aei  to  keep  the  goodi  or  aniithai,  by  which  lh< 

taally  knew  how  the  fiict  really  aiond.    The  bailor  ia  prevented  from  depoeiting  them  elaa- 

ikta  maf  perhapa  be  reconrileil,   hy  lakinr  where.     Jones  nn  BaDm:  50.     A  lioHee  is  ia 

thia  dialinr.ilon  :  ■  party    who  had  Ihe   foil  all  oaaes  lisble  fur  fraud  or  fiwi  negligence, 


■  party  who  had  Ihe  lull  all  oaaes  lisble  fur  fiai 
igltie  miarepreaenulion.and  but  not  if  the  looda  b 
truth,  htii  no  right  to  com-     Stra.  1099.     WiLlea.  12 


plain,  unli  ^  _      . 

resorted  lofor  Ihe  gjutpose  of  ihrnwine  him  off  naun  it  against  the  eonspnt  of  the  bailor.     19 

ais  guard.     But  it  aeems  not  sufficient  to  ax-  Baat,  42.     1  Wila.  8.  0.     Aa  againat  third  per- 

elnde  a  purchaser  from  the  benefit  of  a  war-  soiu  he  may  maintain  an  action  for  soy  injur; 

nnty,  that  1  defect  should  be  ohviau*  to  the  done  to  ihe  prnwrty  bsilail,  though  he  be  not 

genenlilypfobaerveni:  thu>,aslotheenm-  liable  over  to  the  bailor.     J  B.  dl.  A.  5fl.    If 

pie  put  in  Ssyfu  r.  JVrrr^  (Clo.  Jitc.  387).  and  bills  depnailed  with  ■  banket  be  dBHltuyed  I7 

alluded  to  in  /)jer  v. /farfraw  (before  oiled),  accident  without  his  defiiult,  the  loan  nould 

of  a  one-evnd  hnrac.  sold  wiLh  a  wxrramy  thnl  not  full  on  him.    3  B.  &  C.  433.    And  vi^hern 

he  has  both  eyes  perfect,  thi«  wouU  be  a  tolar-  A.  hired  a  nxun  in  the  house  of  B.  U  twu  ahil- 

■bly  lining  inilance  of  a  patent  defecf ;  yet,  lin^  a  week,  for  the  purpose  of  deiKisilini 

if  the  pnrchuer  were  a  blind  man.  incli  a  goods  foreafety,  and  kept  ihn  key  ofa  padlock 

Tearbooks,  not  be  binding.    Idee  3  SUrk.  g^ods  were  stolen  l>y  ona  of  B.'s  faniily.  it 

U,  n.)  was  held  that  B.  couid  not  be  sued  u  bailee, 

Thii  is  eiirarted  from  S  Havendeii'ii  NotM  fnr  the  value  of  Iha  giudi  atolen.    4  D.  dc  A 

lo  Veaey  Jan's  Reports.  S3S.]  63S. 

(23)  As  to  bailmenu  in  general,  see  Coggt        3.  MaiuLnuni.  is  where  the  Inilee  tinder- 

ft  llarnaid,  3  \A.  Raym,  909 :  Sir  Wm.  Jones  tak's  lo  do  aoinetbing  la,  or  simply  carry  tJM 

on  Bailments  :  and  3  Chilly's  U.  L.  3M  to  38&  bailment,  iHtAoid  rtetmpaui.    The  duly  hers 

The  nature  of  hailment.,  though  not  incontct-  Ilea  in/«M«M,  the  former  in  aiiloHii.  and  Ihe 

ly,  ii  very  imperfectly  treated  in  The  ten ;  it  seme  general  principles  pravsil.    The  bailee 

lu*  therefore  been  Ihmiiht  advisable,  for  lb«  ia    eonsidered  as  having  engaged  himself  to 

purposesnfpracliCHluliliiy.tnsrTangelhelaw  use  ■  degree  oF  dili<ance  and  attention  ade- 

on  this  subject,  more  in  detnil,  in  a  note.  quale  to  the  undertaking.     He  11  neither  lodo 

'        Sir  Wm.  Jone*  h^a  divided  bailments  into  any  diing  whiah  may  abairuci,  or  omil.any 

'  '      '.  Drpnihim,  ordepoait.    9-  thingfwithin  hia  usual  shilily  siid  ikill)     ~ 


""'"'"'*  '     '  .     ■  "       propc7 manner.     Ld.  Raym.  909.    Jones,  51 

It  piy.    4.  Fignm   acctplum,  or  ptwn.    5.    S  T.  EL  243  ;  hut  ifthe  txak  be  outof  hisragu 


pense.    3.  I7i»iin«£if  un.  or  loan  Ajmaa,  w 


always  with  K-  lar  employment  or  pmfeaiiai 

._ ..-, — dinio,  1.  Lwuie    take  it  at  the  requeat  of  the      

',  hy  which  the  hir«r  tains  iho  liable,  if  any  damage  anau*  from  bis  nerlbrm 

i.,     ..,._      »    ._._.. .-_  --  :-  ■  -  liSoiaii.,     I  H.   B.  liS.     But  if  . 

la  onoliier  with  falsa  pretcnKJons  t 

_. lie  iareapBuaible  (or  any  injury  oe 

vcAndnrun,  when  the  thing  is  merely  lo  bo  oaaionrdbv  siiohdidusion.    8  Ei»t.  343.  This 

Hrried  fn>in  one  pUce  to  another  bailee  is  al  all  thine*  liable  to  redeliver  to  ihe 

1.  Dnpuuun.-nr  deposits,  wher«  the  pmper.  haikir,  whether  Ihe  purpose  for  which  ihe  ihinf 

Ir  hail.d  U  to  be  kept  by  lb*  ImilM,  br  no  waa  bailwl  has  (wen  fuifiUed  or  not,  u  iii  Ihe 
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be  raitltfyll;^  executed  on  the  part  of  lh«  tntilee-    As  if  eloUi  be  deUven^  > 
or  {in  our  legal  dlatett]  Ktiiled,  to  s' tailor  to  niaka  »  suit  of  dothee,  he 

CMS  of  itaiA-lwldan,  who  ouHt  ba  rtrndrUi  hii  legal  npnMBtatiirB,  opm  bring  cIubbJ 

delivar  (fa*'iifika  to  Ntbar  vtitr-    i  PrM*.  il  wir  Uow  witbin  tbiH  jun.    So  taithn 

540.  '^  ^^  1  j,g,  (,  c.  21. 

3.  Cc«BMi±i<ii«la  wbenpniptrtr  iaiiitrun-         5.  Loeatiim.  or  Hiiinf  ;  oLilcr  which  lW* 

ed  to  the  bailee  wiiinul  p«.  to  be  need  bj  are,  u  alreuly  eUUd,  three  clKSti  of  Luil- 

hin  Tor  hie  oirn  IwnalU,  and  m»T  be  Mnned  menu.     Firwl,  Wlitn  the  ihing  it  M  u  iinjH 

lomfft  UK,  in  uinlraduliBotisn  to  lean  for  romrd,  by  wbicb  the  hirei  geiiu  ■  leoipimiT 

eemiHjyjfiflHi  where  the  euue  guuititj  nr  Tilue  qkuliBed  property  in  the  Ihiog  hired,  ind  w 


n  Ihi)   epeciei   ef  bailmea 


■lipeadoi  price  of  ibefairiDi.     Tbe  neceaaan 
r-^.  .,  r..     _  .„  ,  _    ...  *,ed  (rum  the  &>! 


ST.     Ld.   RAym.   SIS.     And 

if  the   borro 

liable,  eliboiiih  the  a^iden 
(o«(.     But  ifliie  property  be 

orlw  be» 

lenlbrapurp 

in  whjnh  borrower  and  lende 

h»re  a  con> 

inlcrtet,  the  former  ie  only  « 

lawemble  fo 

diniiry  care,  Jonea.  72 :  aod 

f  lent  for  the 

advanlAgeoflhe  lender.  th« 

borrower  U 

either  of  the  preceding.becauaa  he  ia  tbeOBly  hiMrini  iailaDCei 

I>any  benrli tied,  and  heie  li.iUeif  ttbe  etolea,  bauruTlo  ride  it  al  mudeialely,  utd  feed  al4 

ualeai  he  nhenrtbetbe  uaadulraiirdnury  car*  iraal  it  M  well,  an  any    commonly    disciael 

to  urerent  ite  heini  token.     Jonea,  OS.     Nor  man  would  hit  own.     2  8n>.  and  Bing.  3i9.  S 

will  helwexeaeedifiiba  leat  bvineaiiiihle  Hoota,  74.  8.  C.     5  Eip.  35.     Ifitwhomba 

force,  if  he  put  the  propeity  in  Uie  way  of  it,  ill  and  be  doea  out  employ  a  jairirr.  but  a^ 

i_  L:^ -^-iflhaeaa  or  trnprudofioe.     Jonea,  prudently  |ivet    medicmei   to   it    bimeclf,  3 

rm.  SIS.     And  if  the  borrower  Carupb.  5,  or  eibauiied.  mid  he  still  ua«  it, 
he  ia  anlvrerabUi  for  any  injuiy  which  aay 

of  hie  atable  open  at  nijiht,  and  the  bona  ba 

bat  he  would  not  be  liable  for  any  injuiy  la 

.  5.in1l'^i°DorwDuldhebeUuLlBif  heealiel 

e  for  gn»a    negleet  only.     A  penon  ID  a  farner,  and    ha  admlniaieted    impm,Mr 

BiTingmegnluttoui  loan  of  a  ohallel,  oaniKit.  medicinei.     3  Campb  &.     If  A,  hireacairiica, 

in  genera],  lead  oriel  itio  a  third  parson.     1  and  any  number  of  noraea,  and  the  owner  seal 

Mod.  310.  with  Iham  hia  poatilliw  or  couhman,  A  i> 

{.  Pigiuri  acHpOm,  nr  Pawot,  ia  tha  bwl-  diachargad  from  all  aUanlion  to  tbe  hofaaiL 

mentor  a  thing  MaMcunty  for  a  dabt.     Ud>  and  baa  only  to  uka  care  of  the  (luaaea  aad 

der  thia  hand  tbe  law  f«  the  reiulalioo  of  iniide  at  the  carriage,  while  ha  aila  lo  it.    1 

pawnhmiienmaybeconiidered,     Theganeial  Joaee.es.     S  £jp.  3S. 

liabilltle*  and  reiiralnU  are  tbe  aanw  in  thia        In  all  eaaaa  the  iwglipnee  of  the  aerraal 

and  the  piecedtng  olasaea   of  bailmenla.     A  aoting  under  hi*  master  ■  direcliona,  aipreia 

pawnee  of  goudi  cannot  a*a  them  nithoui  iha  or  implied,  ia  the  negligence  of  the  loaaur. 

eonienl.  eipreaa  or  inplied,   ofihe  owner;  Sal k.  382.     L4l.Baym.9iB.    3  Camp.  S.    ll 

eonaent  ia  implied  wheiv  the  thing  would  ba  will  not  be  improper  la  add.  that  if  immanmiU 

the  better  for  uiini,  aa  a  tune,  a  cow,  leuing  property,  aaan  orchard,  garden,  or  farm,  ba !•» 

doga,  &c.  Bull.  N.  P.  Tt.  a.  Jonea,  Ijl ;  tnil  lit  i>an>l,  with  no  other  lUpuUition  than  bt  lb* 

dee.     Ld.  Raym.  SIT,  Owen,  121.  Jonea,  80.  aanie  diligence  in  proaerving  the  treea.  implfr 

Pmnbrfluri.—h  addition  10  tha  cooioon  menla,  Ato.  ai  a  pnideol  man  would  um  tl 

law  Iia1)i]iliet  aa  aboie  detmled.  pawnbrnkera  Ihcy  ware  hia  own.     &  T.  R.  373.     4  Eaal, 

■re  rfgulaied  in  their  dealing!  I>y  the  3S  and  ifii. 

40  Geo.  HI.  c.  90.  nhicb  Aiei  the  rale  of  in-         SMtmUf,  Lteatia  tptntfadndi.     Thia  ^a 

terEHi  tn  lie  taken  hy  iheni,  and  praacribaa  tha  oiea  of  bailment  eomprehendi  all  thoae  eaae* 

mode  of  dispoeing  of  Iha  bailmenli  when  not  in  which   the   bailee    undertakea  in  eieent* 

claimed  within  tha  yenr,  and  the  aMuie  10  fa-  work  fpraauraoCoiaiiey.     He  ia  bouud  touH 

eilttHie  the  detection  ofiiolen  proper^  which  miore  care  than  the  gratuitoui  bailee,  and  m 

may  be  olTered  to  Ihem  in  pledge.     A  pawn-  much  aa  the  hirer  of  properly  ahniild  do,  Ik* 

brolinr  hu  now  right  to  eell  property  pledged  obeerrationa  with  mpeet  to  wboca  am  beta 

after  the  eipimtion  of  ■  year  from  the  lima  it  appliaable,  aae  1  Guw.  C.  N.  P.  W.     1  Camp. 

H-aa  nlediej,  after  the  oriiinal  owner  hai  ten-  138  i  and  if  mischief  accrue  to  the  thing  bailed 

dered  to  him  the  principal  and  intoreat  due;  from, the    nnlanoe    of  the  element*,    which 

the  intention  of  the  act  being  thai  tb«  pawn-  laight  b^re  been  arreatad  in'  iU  pmgreaa  (9 


)t  bv  the  words  "ehall  ba  deemed  (01-     raeponaible,     Ci 

ifiieo'roT, ■-      ■     -—•-■-'-■■<-  — 

Bar.  A  Ale 
The  tnking 


tha  whole  praperty  in  him,     9    guanled  wiihmore  than  ordinary  cara.     8  Rep. 
39.     I  DdwI.  dc  Ryl.  1.  9.  C.     32.     Holt.  C.  N.  P.  547.     Sn  a  bailee  t»  ke*|> 


■hie  by  •  mariitrat*.  gmda  In  an  uaauihoriaed  peiaon,  or  be  ba 

:e  proridea,  thai  upon  coatea  lialda  for  the  value  of  Ihem.     1  Stark. 

ne  Um  taloe  of  ten  104.     An  mmitipir  ia  bound  in  keep  anfrly  all 

:waal.tha(nrfili)*ba-  aucb  ihingi  aa  hIa  gueati  depuait  in  hia  casta 

id  reasaoahle  eipBB-  dy,  or  within  hia  iaa;  and  h«  11  liable  foral, 

•aid  i«  Iha  paaoMf  aa  lowaa,  ««Mp(  Una*  aiialM  f'oa  iAaaiitrU* 
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fen  it  upon  KD  impK»d  contract  to  rvnder  it  agun  wlien  niad«,  um  HM  to 
»  workman])'  inun«T(r)^   If  money  u  gaoda  be  ddiveradlo  ac<^ 


[ri  1  TB>.iaa. 


fnm,  tha  net  uf  God,  or  tba  king*)  MiBmiaa.  i 
Ha  ma;  aiciua  hiioHlf  brlbewinf  it  was  Iha  < 
default,  as  thai  iha  isbliecj  wu     i 


milled  bji    ih«   ^e*t'a    own  scmnl  or    of  nrham 

nunded.      Any  panoa   om 
pxxU,  eitber  lif  land  or  wi 


•ampanioa,  bal  tlw  pin  of  aicluiBac,  or  etaa     nunded.      An;  panoa   nndenakini 


ha  <li>-  iDdiSemnilj,  b  for  Ihn   piirpnae  a  common 

..__ ^ .,  tfiuinf  carrier,  1  Salk.  MB.     Cn>.  Jac.  :Ui3.     2  Chit- 

(shaneoribagnnda,  baouwthanara  ty'a   Rep.  1.     e  Moon,   Ml      2  Boa.  Ji   TuL 

napicled  panoni  in  Ihe  kooiB.  wboM  ooo-  419.  ibongh  afaackneTEoaehmanignQi.     Jar*- 

duct  he  eannot  eonlrol,     Janaa.  93.     S  T.  R.  mj.  13,    14.      Tlw    pnatmaatet-feneral,    and 

873.     6  Coke,  Sa.     If  b*  raAiaa  haoauaa  hi*  dapiny  pnUmuler,  ai  


.a  fall  of  paroela,  ba  i>  aiill  lishla  far  ■    earrien,  1  Salk.  IT.     Coop.  TM.  bul  tha  dewi- 

^''  '  '"poiited  (here,  tbcngk     ty.poaitnaaipr  L>  Liable  fnr  noi  deliTrriniJeU 

II,  prorided  tba  owner     Mn  in  dtK  tima.     3  Wila.  413.     3  Bla.  Rap, 


a  (ont.     «  Rap.  83.     S  T.  R.  BT3.     B06. 


Whan  ihe  gueat  quila,  fhe  cnoda.  if  left,  b»-    boand  to  raoeiTe  and  c^rry  fnuAtt  fc 
•MDa  a  aiRiple  deposit, 'gratuiwtta  or  br  hire,    b1*  hireiiul  revard.     2  8li<i—  "'  *' 


,     .._ _.__ _.     _ Thtf 

Bm  if  dM  gneat  obUia  ars   liable  lor   erer;    rniachier  which  miAl 

•mluiTa  oae  ol  ■  mmi  lor  tba  purptaeaof  ■  bara  baan  pmidad  againtt;  ae  if  a  rat  nnka 

■bop  or  warebouae,  he  aioiieratEt  theinnkaep-  a  hols  in  n  ahip  and  Ihe  good*  are  dania(«d. 

•raau  tb«  propt>nf  ibaiein.     Hah.  C.  N.  P.  or  ifthe  ahip  atrika  agaiaat  an  anchor  nodw 

aao.  ;tll.  n.     I  Stark.  a4S      Sea  tbo  4  M.  dt  water  and  link,  and  (be  gnoda  are  Ion,  3  Gap. 

B.  aoe.     4  D.  &  R.  S36.  177.     8eU.  N.  P.  3QS.     1  Wila.    181 ;  or  if 

Tba«Anne,c.3l.aiid  I40eo.  III.  c  m  dwy  be  atden.     1  Inat.  SS.  a.     Sow,  C.  N 

■Mm  to  eionemte  taileea  gmaiallf  from  lia-  P.  IIS.     A  carrier  ii  comidBred  in  the  natora 

btlitf  fcr  loaaai  oceulaned  b^.Rn  beginniDf  of  an  inauier.  and  ia  answanUe  forinaTillUa 

!•  ban»,  atablet,  or  other  buildingi,  or  oa  anj  dr  ai  a  oonnnon  carrier.  1  T.  R.  33,     Str*. 

Mfaos'a  BUatp,  within  the  iiilli  ol  monaVitf,  OBO.     5  T.  R.  399.  but  if  itie  gnoda  remain  )• 

btit  it  avama  tlial  inukaepen  ood  carrier*  are  hia  wirabouan  at  the  end  of  tha  journcj,  nt 

••«  within  ihenroiBOUiinofihlaatatL—      '■"      -■- --' '-  '—  ■■■ 

B.UI.     ST.  R.  3Sg.     ISuii.  Ta. 

H'sreteunin  and   Wknrtigm  Nwid  n-  bouaa  loon),  the  earner  ii  not  liable,     41.  K, 

■nallr  in  tha  liluaiion  of  ordinaiy  bailan  lor  Ml. 

Ura,  and  are  therefore  anawnable  only  tor  ar>  The  dutiea  of  earriera  U  LoDdon,  wilh  r» 

dioiry    negleet.     Jomi.  M.      They  are  not  apeei  to  lUiBrnr,  are  pointed  out  by  the  wi^ 

■aawai^elbr  Iheftahy  lk«irB*rraiita,irtha7  tft  ttt  (30  Oh.  III.  o.  58.  a,  4.)  whieh  pt» 

•aoprorcdM  ihay  hare  aiemiied  Ihe  aam*  (idea,  thai  parcela  arriTing  in  inirn  by  aof 

•annflheirliailinanwaa  of  tlwii  own  praper-  aonTaranca  other  than    itaga   wajtgtiiii,  b^ 

».     Paaka.  113.     Cnwp.  48a     4  T.  R.  581.  IwMn  foar  in  ibe  eranin|  Knd  aeren  in  th* 

mimiiu  gtoda  from  the  warebouae  (for  the  aflvr  ■ueh  hour  in  the  morning ;  ff  arriving  at 

naa  DTwIiich  ibe  owner  paiawarahoue  rouai)  any  other  hour  in  Ihrday.  wiihin  ait  houra  at 

to  another,  ia  not  lialile  for  loaa  by  fire  T     3  larauch  arriril,  under  a  penally  nnteiDead 

Hluk.  400.      Tha  napontiliHitr  DOiBmancei  ing  30t.  not  luaa  than  lOi. :  and  every  pwoal 

dMliiery  of  Iben,  acoordlag  to  ib«  owner'a  ai-  (uoh  arrini.  under  a  penalty  of  4(U.     Upo* 

ptaaa  or  implied  direotioni,     4  Elp.  Rcp.aSS.  OTery  |iarcel  direclad  to  ba  left  lilt  called  lor. 

•  £ap.  43.  'I  Ld.  Baym.  DOS.  Where  goiHia  ar«  iba  charge  for  carriage,  and    two-pence  lot 

lo  be  forwarded  eoaalwiia.  and  ii  ii  tha  oua-  warebouae  room  niual  ht  paid,  en  detiierr  M 

tanofwharfinyntodeliTOrlheiBlothaBala*  tha  person  duly  aulhoriied  to  call  foriL     Tha 

•f  Uwooaalara,  ibe  wharfingat'airaponaibilily  |iortaia  are  aulijeol  K>  penalliei  for  miabeh*- 

MaaM  upon  aiich  deliTCry,  though  tha  gouda  rioor.  and  a  parcel  may  ba  demanded  which 

«•  loal  befsm  ihey  era  osrriad  off  tha  aibalf.  ia  not  directed  lo  be  Iclt  lill  oalled  fori  npoa 

i  Eap.  41.  payment  of  iba  eBniage.  and  tha  addilioaal 

With  reipeot  lo  Fmittn,  Auanutm,  AiKtita-  iwo^nc*  for  warebouae  laocn. 

an.  aiad  Bailfffi,  when  their  undertaking  liaa  A  carrier  ia  nut  liable  for  loea  or  daiMfi 


e  buainaia  ;  and  Ihe  quaauon  an     lara  Ihe  rainhiaf.     3  Eap.  1 
— ..  .. u i.  r~.  .     «     )  Bui^  ago,     Deeni,  , 


ofTa  h 

iary  lo  deci  In.     4  Reij.S' 
BMyiB-SIB.     4  Bar.  b  A 
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3»:  THE  RIGHTS 

^ricr,  to  convey  Troiii  Oyfoi^tp  I^ndon,  h&  is  under  Bjjfipjffikct  ia  Uv  i»' 
p&j,  ur  carry  them,  to  the  geoiHUWtPiulS^  (^)-     Ifaliorse,  ot  other  tjootla. 

be  delivered  to  an  innkeeper  or  his  aervants,  he  u  bound  to  keep 
[*4S3]    *them  safely,  and  restore  them  when  bis  ^est  leaves  the  houw  {t). 

If  a  man  lakes  io  a  horse,  or  other  cattle,  to  graze  and  depustura 

(f  i  11  Hod.  tOL  tn  Cn-  BHi.  OK. 

At  urrirr  rrom  liabilitj,  i  Burr.  3298.    «  B.  wba  a  *waic  of  tbc  reMrieti**  noucB,  iktf 

it  ±.  -iB.  tl  i  bat  dinclini;  ■  Bnltai't  pirol  ii  wScieat  to  biiul  tbs  pludliS.    3   Sl*^ 

taa  third  pcnan,  lo  u  io  preTcni  ii*  bcinf  IJGl 

known  u  B  baoker'i,  i(  luH  >  fnudiilenl  cod-         A  cu-rier'a   liibility   oommenOM    Tkib  im 

GanloKni.    S  B.  &  A.  350.    The  tuilor  need  time  the  goodi  an  BCiiMlly  delirerMl  to  lua 

■Dt.  unlen  rBquesied.  diwlowlhafalueiaihe  nr  hti  aiUhnriied  (genu    9  T.  R-  38S.     Da 

nmier  i  liut  if  the   idler   haa  giien  nolice,  iiTerf  lo  ihe  dcirer  or  ■  uage  coKcb,  M  hi- 

qualify  irijj  his  ijabtliry,  it  ii  then  Doecueiy  ;  vanL  of  iba  rarHei,  io  ■ufGi:i«att  2  Sunk,  tf  « 

buLlHouijh  falnlu  ouled.  if  tho  earrioi  huw  or  lo  tbe  eaptKin  of  •  ihip,  a  cood  ni^KiiiH  Am 

itt  rwJialue,  he  la  aiill  iinble.    4  B.  Jf  A.  25.  ownen,  or  Ihe  ebarterar.  piohu  virs.  if  ub- 

32.     Sin.  1«.     Buli.N.  P.  70.     IflhegDod*  der  chnrter.     3  E»p.  S7.    When:  Iba  cimm 

ifi  loat  or  injured  bj  lliB'biilor'i  imperreei  ii  lo  tx  b;  the  poBt,il  ii  notauScieni  UiDUU 

puking,  Hhich  ifac  esrrier  could  not  pereeire,  the  conMigna  liable  for  the  km.  if  the  imtut 

tioa  precedenl.  u  abtalninR  a  petmit,  &o.  the  de1iTer«l  at  [he  geiwnl  poat-office,  fir  k  >■• 

nrriar  i(  not  lioble.    3  Cap.  74.    If  Ihe  bailor  ceiling  houM.it  would  beolhentiM.     Vmia* 

■end  hii  aenanl  wilh  Ihe  gooJi.  xho  hia  the  C.  N.  P.  186. 

Mcluaive  care  of  (hem,  the  currier  ia  nni  re-  The  carriei'a  liabililT  eewea  when  bo  n*ta 

l^naililo.     I  Sin.  fi90.    S  Bos.  Sl  PuI.  406.  Ihe  property  in  the  handa  of  iba  Roaaignee  « 

Z  Butat.  280.  hia  ageni,  by  iclual  deli*eT7,  or  on  iu  li«ill| 

Carriera  by   »aMr  are  not  iDtwenbla  for  naumeil  by  tba  canaigoor.in  puieuumofhii 

ksa  for  not  haTing  a  pilot  on  board,  unlese  right   ot   (loi>p«gB  i>  tmi^ni.    The    leanaf 

Ibey  Tcfuao  or  neglect  the  proper  rnewM  to  ob-  nwda  *t  ui  inn  ii  noi  a  (ufBoieni  itelirarr. 

lain  one.     See  Ihe  pilot  aol.  SS  Gni.  111.  c.  Belw.  N.  P.  tit  Carrirra.    The  uMal  lialiilur 

Se.     6   Roll.   Rep.  317,  S.  in  notM.     See  I  afeatrien  n»y  in  some  drgiee  be  limilBd  hf 

"        -      fTau      —   —      -~      ■  ■               ..-■....-  — 


r i.  308.    3  Slarh.  naage.  or  by  a  special  oonlncl  with  the 

U.    3  Price,  317.    Nor  !>/ the  aMaU  in  uiy  erof  the  (toodi.    2  Moore  Rrp.   500.     IT. 

•B*s  are  Ihey  liable  beTonil  the  Tatne  of  Ihe  R.  27.     So  whero  the  conaigneo  directs  tb* 

ahip.  appuneaincua,and  rrpightof  the  myage,  carrier  to  let  the  gooda  remain  in  hia  vnotM 

ii,S7.     See  alao  Ihe  53  Qto.  til.  c  1»,  bj  olGca  till  he  [the  cnn.igner)  rHDOves  tbMB, 

which  Ihe  leapontibility  of  carrien  by  aea  ia  the  currier's  liability  ceaae*  on  the  sirinl  d 

abghtly  modified  from  Ihe  nnecading.     By  the  the  gnoda  al  the  wa^on  office.    I  Uoore,  52& 

S6  Ueo.  III.  c.  se.  awnen  ahill  not  be  liable  In  such  caw  ihe  carrier  can  only  be  considef 

ftrr  loas  by  die  on  bosid  the  ahip,  nor  for  ioaa  ed  aa  n  warehouaenUD.    2  Moore  Rep.  50l>( 

ar  demue  to  gold,  jewels,  waushea,  die.  by  see  I  T.  R.  27.     Is  the  rtTer  Thuaei  the  In- 

leas  the  ahipper  thereof  insert  in  hia  bill  of  are  luaded  in  the  li^ier  Mnt  by  tin  coBsignaa 

ladisg,  or  oiherwiae  declan  in  wriliiig,  to  Iba  to  raoaire  than,  1   Boa.  /t  Pal.   10 ;  sad  if    ' 

moaler,  dlci  ihe  true   nUure  and  quality  of  thev  are  wranKfully  detained  by  rerenoa  at- 

such  articles.  '  ficara,  hia  liabilitT  slill  oontinuas.  ha  bariag 

Carriera    may  lintf.  or  sntitelf  gat  rid  of  a  remedy  agwnat  ihe  officers.     1  Canpb.  451. 
their  liability  ttf  noiioe.  |ira<ed  to  be  known        The  rate  of  ehatga  for  ciiringa  ia  lo  ba  i> 

and  umieratood  by  Ihe  bailor  or  hia  aervant  on  aome  caan  reguUtpd  by  aistuie,  (see  2  &  3 

Ihe  delivery  of  the  goods.  3  Camp.  27.    3  W.  &  M.  a.  13.  a.  34.  and  39  Beo.  III.  e.  M>. 

Stark.  53.  eicapt  for  miafaaunce'.  grosa  neg-  and  in  othen  by  special  stipulation  beliraa> 

nent.  as 'he  porterage  act.     1  Hen.  Bla,  29f9.  riar  claim  more  than  ia  reaaonaUe  forhistn*- 

4  Ea«,370.   G  East,  507    Alryn,    9.1. 1  Slarh.  bla.      3  Taunt.  304;  aea  Cm.  Jac.  SfiS.    i 

72.    On  all  qnealiona  of  notice  it  is  for  the  Bhow.  81.  lOS.    The  fBtiiwr^  Ihe  atalntaa 

jury  to  detarmine  Kheiher  the  liailot  had  no-  above  cited,  authoriiaa  the  jnstieea  in  Easiar 

Iioe  or  not.  1   SiBTk.   IBS.     1  Hen.  Bla.  ISS;  quatlei seaslona  thmoghOul  Eagiand,  ywrty 

riers.  nor  is  their  peiaonal  debull.  as  mjsde-  rijige  ;    and  though  Ihit  atatnte  ia  not  acted 

lirery  of  parcels,  &e.  within  them.    S  Eaat,  npon.  it  may  be  ™naidered  ua  still  in  S)tea. 

428.      2  B.  &  A.  309.      The  word  "glasa"  Jeremy.  112.    6  T.  R.  17.    3  Tauni.  261. 
written  on  ihe  package,  la  *  auffieieni  nutjS-        Spmai  carrien  are  Ihoae  Kho  do  not  cany 

ealion  of  the  nature  and  value  of  the  goods.  Tor  all  neraana  indiscriminatelT.  and  arr  oat 

where  h  nntiliciitiun  ia  naceaiary.  from  their  like  a 


ulk  and  Ihe  carriage  of  ihe  goods.     They  are  oalr  In- 

»peiinnrn  indiCHle,  3  Camp.  93T ;  but  aea  3  hie  u  common  mandaicriaa.  the  law  wilb  »- 

Slarkie,  lOT  ;    and   where    an   aiant  in  the  apect  lo  whom  is  eiiilatned  in  Ike  'td  saentM 

BBUBiry  send  fDwU  to  tba  plaintiff  in  town,  «  bailmnna,  ant*  491.  (a). 
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tb  hia  ptiundst  which  tha  Uw  calla  mgiftirunt,  h«  t&k«a  them  upon  an  im* 

Elied  L'oniracl  to  return  them  on  demand  to  th<^  owner  (u).  If  a  pawn* 
'vkoT  receives  plate  or  jewela  M  a  pledge,  or  security,  for  ihe  repiymen 
of  money  lent  thereon  at  a  day  certain,  he  has  them  upon  an  express  cod* 
tract  or  condilion  to  restore  them,  if  the  pledgor  perfomu  hie  part  by 
redeeming  iheni,  in  due  time  (w) ;  for  the  due  execution  of  which  con- 
tract many  useful  regulation*  are  made  l^y  Btalute  30  Geo.  11.  c.  24. 
And  so  if  a  landlord  distrains  goods  for  rent,  or  a  parish  officer  for  uuea. 
these  for  a  time  are  only  a  pledge  in  the  hands  of  the  distrainors,  and  they 
are  bound  by  an  implied  contract  io  law  to  restore  them  on  payment  ot 
the  debt,  duty,  and  expenses,  before  the  time  of  sale  ;  or,  when,  sold,  to 
render  back  the  overplus.  If  a  friend  delivers  any  thing  to  hit  friend  to 
keep  for  tiir^i,  the  receiver  is  found  to  restore  it  on  demand  j  and  it  wal 
formerly  held  iliat  in  the  mean  time  he  was  answerable  for  iuiy*daniage 
or  loss  it  migltt  sustain,  whether  by  accident  or  otherwise  {x) ;  unteaa  be 
expresaly  undertook  (y)  to  k^ep  it  only  with  the  same  care  aa  hia  own 
goods,  and  then  he  should  not  be  answerable  for  theft  or  other  accidents. 
But  now  the  law  seems  to  be  settled  (e],  that  such  a  general  baibnent 
will  not  cbarge  the  bailee  with  Any  loaBtUuIess  it  happens  by  gross  neg- 
lect, which  ia  an  evidence  of  fraud  :  but,  if  he  undtriakes  specially  to 
Eeep  the~g(nnls  safely  and  securely,  he  U.hv^d  to  take  the  same  care  of 
lEemVlia  prudent  man  would  lake.of.liia.  own  (a). 

In  all  these  instances  there  is  ^.  Bpecial  4tuiliGed  fffopatty  transferru' 
ftom  the  bailor  lo  the  bailee,  together.  wilKthe.poss^asion.  it  ia  . 
not  ah  absolute  property,  because  of  his  'contract  for  restitution  ;  ['4^j 
the  bailor  having  alill  left  in  hira  the  right  to  a  chost  in  action, 
grounded  upon  such  contract.  And,  on  account  of  this  qualified  property 
of  the  bailee,  he  may  (ae  well  aa  the  bailor)  maintain  an  action  against 
Buch  aa  injure  or  take  away  tbe^  chattels.  The  laylor,  the  carrier,  the 
innkeeper,  the  agisting  farmer,  ihe  pawnbroker,  the  distrainor,  and  the 
general  bailee,  may  all  of  them  vindicate,  in  their  own  right,  this  their 
poaaeesory  intereat,  against  any  straitger  or  third  pereou  (A).  For,  being 
leaponsible  lo  the  bailor,  or  if  the  goods  are  lost  or  damaged  by  his  wilful 
default  or  gross  negligence,  or  if  ha  do  not  deUver  up  the  cbattela  o* 
lawful  demand,  it  is  therefore  reaaonable  that  he  should  have  a  right 
of  action  against  all  other  persons  who  may  have  purloined  or  injured 
th^tn ;  that  he  may  always  be  ready  to  answer  the  call  of  the  bailor. 

3.  Hiring  and  .ipTToinnf  are  ^Ihq  contracts,  by  which  a  qualified  pn>- 
p^ty  may  be  transferred  to  the  hjter  or  borigwei :  in  which  there  is  only 
tlus  dllTerence,  that  hiring  ia  always  for  a  price,  or  alipend,  or  additional 
recompenaa  ;  borrowing  is  merely  gratuitous.  But  the  law  in  both  cases 
&the  siime  (24),  'rh_eyjre  both  contracts,  whereby  the  possession  and 
a  traqsiBnt  prnpnTtyia  traoaferred  fcr  a  particular  Ume  or  nae,  on  condiiinA 
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to MBtore  tile  Kooda  >D  bind  or  borroMred,asM>on  u  the  tiniB  ia  expired  at 
me  performed  ;  together  with  ihe  price  or  stipend  (in  case  of  hiring)  eithei 
eirpretnly  agreed  on  by  the  parlies,  or  led  to  be  imptled  by  law  accorffiilg 
Ut  (he  vaFue  of  ilie  serricft.  By  this  rntitlial  contract;  the  hirer  u~Bbrro«r* 
V  guns"  a  teTfl[S4inTy  properly  in  the  thing  hired,  accompanied  with  «tt 
implied  condition  to  use  it  with  moderation,  and  not  to  abuse  it ;  and  iha 
owner  or  lender  ntsins  a  reversionary  interest  ia  the  same,  and  acquire* 
a  new  prc^rty  in  the  price  or  reward.  Thus  if  a  man  hires  or  bmrowa  I 
bone  for  a  moDth,  he  has  the  possession  and  a  qualified  property  thoreiB 
during  that  period ;  on  the  expiration  of  which  his  qualified  property  di^ 
Mrmines,  and  the  owner  becomes  (in  caae  of  hiring)  entitled  also  to  tbo 

price  for  which  the  horse  was  hired  (c). 
{'454]  'There  is  one  species  of  ibis  price  or  reward,  the  moat  usual 
'of  any,  but  concerning  which  many  good  and  leaTRed  men  hav* 
in  former  times  very  much  pei^exed  ihemselres  and  other  people,  by  rai^ 
ing  doubts  about  its  legality  irtfoto  torueimtiae.  That  is,  when  money  it 
bat  on  a  contract  to  receive  not  only  the  principal  sum  again,  but  also  W 
increase  by  way  of  competisalion  for  the  ue^.;  which  generally  is  ceUeT* 
int^ffl  by  those  w^o  think  it  lawful,  and  maury  by  those  who  do  not  sO; 
For  the  enemies  to  interest  in  general  mske  no  distinction  between  tbtt 
Bud  usury,  holding  sny  increase  of  money  to  be  indefensibly  uaurioas. 
And  this  they  ground  a*  well  on  the  prohibition  of  it  by  the  law  of  Mosea 
•mong  the  Jews,  u  also  up(»l  whu  ia  said  to  be  laid  down  by  Aristotle  (^ 
thai  money  ia  naturally  barren,  and  to  make  it  breed  money  is  preposte- 
roua  and  a  perversion  of  the  end  of  its  insutulion,  which  was  only  to  serf* 
the  purpoeea  of  exchange  and  not  of  increase.  Hence  the  school  divines 
have  branded  the  pnctioo  o(  taking  intereat,  as  being  contrary  to  the  de- 
fine law  both  natural  and  revealed ;  and  the  canon  law  (e)  has  proscribed 
•be  taking  any,  the  least,  incieaae  for  the  loan  of  money  u  k  mortal  sin. 
But,  in  answer'to  this,  it  hath  been  observed,  that  the  Mosaical  precept 
was  clearly  a  political,  and  not  a  moral  precept,  li  only  prohibited  the 
Jewa  from  taking  usury  from  their  brethren  the  Jews;  but  in  expresi 
words  permiued  them  to  take  it  of  a  stranger  {f) :  which  proves  that  the 
Mking  of  moderate  usury,  or  a  reward  for  the  oae,  for  so  the  word  eigu> 
Ues,  is  not  tnolutn  in  se ,-  since  it  was  allowed  where  any  but  an  Israelite 
was  concerned.  And  as  to  the  reason  supposed  lo  be  given  by  Aristotle 
and  deduced  from  the  natural  barrenness  of  money,  the  same  may  wid 
equal  force  be  alleged  of  houses,  which  never  breed  housea ;  and  Iwen^ 
other  things,  which  nobody  doubts  it  is  lawful  to  make  profit  of.  by  leitii^ 
.  them  la  hies.  And  though  money  was  originally  uaed  only  In 
[*4S5]    the  purposes  of  exchange,  yet  the  laws  of  any  state  *may  be  wefi 

jusiilied  in  permitting  it  to  be  turned  to  the  purposes  of  profit,  il 
the  convenience  of  society  (the  great  end  for  which  money  was  invented) 
shall  require  it.  And  that  the  allowance  of  moderate  interest  lends  greatly 
to  the  benefit  of  ihe  publici  especially  in  a  trading  couutry,  will  appear 
from  that  generally  acknowledged  principle,  th^  commerce  cannot  sd»ial 
without  mutual  and  extensive  credit.  Unless  money  therefore  can  be  biir- 
rowed,  trade  cannot  be  carried  on  ;  and  if  no  premium  were  allowed  Sot 
the  hire  of  money,  few  persons  would  care  to  lend  it ;  or  at  least  the  eaae 
of  borrowing  at  a  short  warning  (which  is  the  life  of  commerce)  wonkt 

l>)  DttrtUl,  I.  h  Hf.  Id 
(/}  Ova.  xiui.  K. 
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Im  entiruly  at  an  end.  Thus,  in  tbe  dark  agea  of  monkiah  snpe  utitiaa 
tnd  civil  tyranny,  when  intereat  waa  laid  under  a  tolal  intera.ci,  comntercs 
waa  also  at  it?  lowest  ebb,  and  fell  entirely  into  the  handa  of  the  ieyn 
and  Lombards  :  but  whan  men's-  mindii  began  to  be  more  enlarged,  when 
Inie  religion  and  reallibeny  revived,  commeTce  grew  again  into  credit : 
knd  again  introduced  with  itself  its  insepaiable  companion,  the  doctrine  of 
loajia  upon  interest.  And,  as  to  any  scruples  of  conscience,  since  all  other 
conveniences  of  life  may  either  be  bought  or  hired,  but  money  oui  only 
be  hired,' there  seems  to  be  no  greater  oppression  in  taking  a  recompenM 
or  price  for  the  hire  of  this,  than  of  any  other  convenience.  To  demand 
an  exorbitant  price  is  equdly  contrary  to  conscience,  for  the  loan  of  s 
horse,  or  the  lovi  of  a  sum  afmoney :  but  a  reasonable  equitalent  for  tb« 
temporary  inconvenience,  which  the  owner  may  feel  by  ibe  waiU  uf  it,  and 
for  the  hazard  of  his  losing  it  entirely,  is  not  raate  immoral  in  one  case  thaa 
it  is  in  the  other.  Indeed  the  absolute  prohibition  of  lending  upon  any, 
«ven  moderate  interest,  introduces  the  vvry  inconvenience  which  it  seeim 
meant  to  remedy.  The  necessity  of  individuals'will  make  borrowing 
unavoidable.  Without  some  profit  allowed  by  law,  there  will  be  but  few 
tenders  ;  and  those  principally  bad  men,  who  will  break  through  the  law, 
and  lake  a  prolit ;  and  then  will  endeavour  to  indemnify  tbemselvea  ftoin 
the  danger  of  the  penalty,  by  maUng  that  pro6t  exorbitant.  A  ' 
capital  'distinction  must  therefore  be  made  between  a  moderate  [*4S6] 
and  exorbitant  proUt ;  to  the  (brmer  of  which  we  usually  give 
the  name  of  interest,  to  the  latter  the  tnily  odious  appelUtioo  of  usury  : 
the  former  is  necessary  in  every  civil  state,  if  it  were  but  to  exclude  tha 
latter,  which  ought  never  to  be  tolerated  ia  any  well-regulated  society. 
For,  as  the  whole  of  this  matter  is  well  summed  up  by  Grolius  (g),  '*  if 
the  compensation  allowed  bV  law  does  not  exceed  the  proportion  of  tha 
hazard  run,  or  the  want  felt,  by  the  loan,  its  allowance  is  neither  repugnant 
to  the  revealrd  nor  the  nalur&t  law  :  but  if  it  exceeds  tboae  bounda,  it  ia 
then  oppressive  ueury  ;  and  though  the  monicipal  laws  nlay  give  it  in- 
punity,  they  can  never  make  it  just." 
^  '  We  see  that  the  exorbit^nce^r  moderation  of  interest,  for  money  leal,  ; 
depends  upon  two  circumstanAs ;  the  inconvenience  of  parting  with  it  ' 
tOT  the  presen^'SnTtfie  "hazard  of  losing  it  entirely.  /  The  inconvenience 
to'  infividuaT  lenders  can  never  be  estimated  by  laws  ;  the  rate  therefore  ' 
of  general  interest  must  depend  upon  the  usual  or  general  inconvenience. 
Thi4  results  entirety  from  the  quantity  of  specie  or  cu^enl  money  in  the 
kingdom  ;  for  the  more  specie  there  is  circukliog  in  any  nation,  the  greatei 
superfluity  there  (vill  be,  beyond  what  is  necessary  tft  carry  on  the  bust 
ness  of  ezchanee  and  the  common  concerna  of  hfe.  In  every  nation  or 
public  community,  there  is  a  certain  quantity  of  money  thus  necessary ; 
which  a  person  well  skilled  in  political  arithmetic  might  perhaps  calculate 
as  exactly,  as  a  private  banker  can  the  demand  for  running  caatrin  his 
own  shop  :  all  above  this  necessary  quantity  may  be  spared,  or  lent, 
without  much  inconvenience  to  the  respective  lendurs ;  and  the  greafw 
-  this  national  superfluity  is,  the  more  numerous  will  be  the  landers,  and  the 
lower  ought  the  rate  of  the  national  Interest  to  be  ;  but  where  there  is  not 
enough  circulating  cash,  or  barely  enough,  to  answer  the  ordinary  uses  of 
the  public,  interest  wilt  be  proportionably  hi^  ;  for  lenders  will  be  bgi 
few,  as  few  can  subtnit  to  the  inconvenience  of  lending. 
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['•157]  "So  also  the  hazard  of  an  entire  losa  hts  its  weight  in  the  re- 
gulation of  interest :  hence  the  better  the  security,  the  lower  will 
Ihe  interest  be  ;  the  rate  of  interest  being  generally  in  a  compnnnd  ratio, 
formed  out  of  the  inconvenience,  and  the  hazard.  And  aa,  if  there  were 
no  inconvenience,  there  should  be  no  interest  but  what  is  equivalent  la  iho 
hazard,  so,  if  there  were  no  hazard  there  uught  to  be  no  interest,  save  only 
what  arises  front  the  mere  inconvenience  of  leading.  Thus,  if  the  quantity 
of  specie  in  a  nation  be  such,  that  the  general  inconvenience  of  lending 
for  a  year  is  computed  to  amount  to  three  per  cent. ;  a  man  that  hus  money 
by  him  will  perhaps  lend  it  upon  a  good  personal  security  Mfiveper  cent., 
allowing  two  for  the  baiflrd  run  ;  he  will  lend  it  upon  landed  security  or 
■  mortgageat /our;wrceni., the  hazard  beingproportiortablyless  ;  but  he  will 
lend  it  to  the  state,  on  the  maintenance  of  which  all  his  properly  dependa, 
at  three  per  cent.,  the  hazard  being  none  at  all. 

But  sometimes  the  hazard  may  be  greater  than  the  rale  of  interest 
allowed  by  law  will  compensate.**  And  this  gives  rise  to  the  practice  of, 
1.  Bottomry,  or  r««/Hrn  Jen  Ci'a.  2.  Policies  ofinsurance.  3.  Annuities  up- 
on lives. 

4nd  first,  bottomry  (25)  (which  originally  arpse  Jrom_p§rmitlinsdie 
master  of  a  ship,  ma  foreign  co  tin  tiy,  to  hypothecate  the  snip  >n  'orqerio 
raise ^lori'ey  to  refit)  is  in  the  nature  of  a  tnorlgage  of  a  ship  ;  when  the 
owtier  lakes  uj>  money  16  enable  Him  Co  carry  on  his  voyage,'Srnd  pledges 
^^"'^ -'  "  '^  ■■   n  of  tfieV'^'-  '       ■  ■  -  ■  ^  "  ^-  '"^^^ 


ffleTieel.or  ifttpm  of  the  ship  {partem  pro'lotofia  a  securliyjoFThe  ri 
ment  In  which  case  it  is  nnderslood,  that  if  The  ship  te'lo'sl^  the  Ibnun 
loses  also  his  whole  money  ;  but,  if  it  returns  in  safety,  then  he  shall  re- 
ceive bacic  his  principal,  and  also  the  premium  or  interest  agreed  upon, 
however  it  may  exceed  the  legal  ».te  of  interest.  And  this  is 
-[*456]  allowed  to  be  a  valid  contract  in  all  trading  'nations,  for  the  bene- 
fit of  commerce,  and  by  reason  of  the  extraordinary  hazard  run' 
by  the  lender  (A).  And  in  this  ease  the  ship  and  tackle,  if  brought  home, 
are  answerable  (as  well  as  the  person  of  the  borrowei')  for  the  money  lent. 
But  if  the  loan  is  not  upon  the  vessel,  but  upon  the  goods  and  merchandise, 
wKicK  mitst  necessarily  be.  sold  or  eichaT%eJ  in  the  course  of  "the  VOyigo, 


then  only  the  borrower,  personally,  is  bound  to  answer  the  conirajt:  woo 
therefore  in  this  Case  is  said  to  take  up  money  at  rcsponaejUta^^TbeM 
terras  are  also  applied  to  contracts  for  the  repayment  of  money  borrowed, 
not  on  the  ship  and  goods  only,  but  on  the  mere  hazard  of  the  voyage  it- 
self; when  a  man  [ends  a  merchant  lOOOl.  to  be  employed  in  a  beneficial 
trade,  with  condition  to  be  repaid  with  extraordinary  interest,  in  case  riuch 
a  voyage  be  safely  perrormea  [i] :  which  kind  of  ^reement  is  sometimes 
called /Mniu  nauficuni,  and  sometimes  usara  marilima  [j).  But  as  this 
gave  an  opening  for  usurious  and  gaming  contracts,  especially  upon  long 
▼oyages,  it  was  enacted  by  the  statute  19  Ceo.  II.  c.  37.  that  all  monies 
lent  on'botlnmryor  at  respondentia,  on  vessels  bound  to  or  from  the  East  1  ti- 
dies, shall  be  expressly  lent  only  upon  the  ship  or  upon  the  merchandise ; 
that  the  lender  shall  have  the  benefit  of  salvage  [k] ;  and  that  if  the  bor- 
*oweT  hath  not  an  interest  in  the  ship,  or  in  the  effects  on  board,  equal  to 
(he  value  of  the  sum  borrowed,  he  shall  be  responsible  to  the  lender  for  so 

ill)  Mo^.  itiv.  nHT.  SSI.    Mmlrne.  In  •xreit.        (O  I  51J.  tl 
k.l,c.SI.    BBoftuHTa.cll.    Cm.Jicm.        iJ}.Hnnoj,aU.    MilVM.llM. 

Bjnttnb.  fnttii.  jtir.  prim.  I.  i.e.  It,  it)  S«  Book  [.  pifa  tu. 

{SS>   S»  in  |cn«nl,  ALbott  on  Shiiiping,  lU.    3  Hall,  308.    3  Cbinr't  Co«.  U  Ut 
taSie. 

U4;  Bh  Ho*,  i.  (H)  uUHtMifriMTdLlllL 
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OF  THINGS.  87ft 

mncb  of  the  principal  u  hath  not  been  laid  out,  with  legal  in.ercaf  aod  ill 
oihnr  charges,  though  the  ship  and  merchandise  be  totally  lost  (26). 

jjeconiily,  ^  {mlicy  gf  insaninee  (27)  i3_a,.ciiiil[SLCt  .between  A  and  JS, 
that  upon  A'a. pairing  a  premium  equivalent  to  the  hazard  run,  B'will  in- 
'f^_fPliii.ar_in sure"  him  againit  a  parti cutttrOTBTn,  This  is  founded  itpon 
one  of  the  same  principles  as  the  docrrfriStiriTiteTest  npon  loans,  that  of 
hazard  ;  but  not  that  of  inconvenience.  For  if  I  insure  a  ship  lo  the  Le- 
vant, and  back  again,  at  Jvse  per  cent. ;  here  1  calculate  the  chance  tbu 
ahe  performs  her  voyape  10  be  twenty  to  one  against  her  being  lost ;  and, 
if  she  be  lost,  [  lose  lOOf.  and  get  5l.  Now  this  is  much  tlie  same  as  if  I 
lend  the  merchant,  whose  whole  fortunes  are  embarked  in  this  ves- 
sel, lOOi;  at  "ihe  raw  of  eighl  per  cent.  For  by  a  loan  I  should  [•459]  - 
be  immediately  out  of  possession  of  my  money,  the  inconvenience 
of  which  we  have  supposed  equal  to  three  per  cent. :  if  therefore  1  hadttC-/ 
tualty  lent  him  1001.,  1  must  have  added  3'.  on  the  score  of  inconveniencOi 
to  the  5/.  allowed  for  the  hazard,  which  together  would  have  made  6i. 
Rut,  as  upon  an  insurance,  I  am  uever  out  of  posaesaion  of  my  money  till 
the  loas  actually  happens,  nothing  la  therein  allowed  upon  the  principle  of 
inconvenience,  but.  all  upon  the  principle  of  hazard.  ^Thua,  loo,  in  a  loan, 
if  the  chance  of  repayment  depends  upon  the  borrower's  Fife,  it  ia  frequent 
(besides  the  usnol  rate  of  interest)  for  the  borrower  to  have  his  life  insured 
till  the  time  of  repayment ;  for  which  he  is  loaded  with  an  additional  pre- 
niium,  suited  to  his  age  and  constitution.  Thus,  if  Semproniua  has  only 
an  annuity  for  his  life,  and  would  borrow  \00l.  of  Titiua  for  a  year  ;  the 
inconvenience  and  general  hazard  of  this  loan,  we  have  seen,  are  equiva- 
lent lo  il.,  which  is  therefore  the  legal  interest ;  but  there  is  also  a  special 
hnzard  in  Chia  case  ;  for,  if  Sempronius  dies  withi(i  the  year,  Titiua  muat 
losE  the  whole  of  his  ]00(.  Suppose  this  chance  to  be  as  one  to  ten :  it 
.  will  follo^cthat  the  ertraordinary  hazard  is  worth  lOI.  more,  and  therefore 
that  the  reasonable  rate  of  interest  in  this  case  would  be  fifteen  per  cent. 
But  this  the  law,  to  avoid  abuses,  will  not  permit  to  be  taken;  Sempn>> 
niuR  therefore  gives  Tilius  the  lender  only  5/.,  the  legal  interest ;  but  ap- 
plies to  Gaius  an  insurer,  and  givea  him  the  other  10/.  to  indemnify  Tilius 

(SS)  Tlx  fcnntl  n*lora  ot  a  rrrpamlrnti*  1  M.  Ac  S,  30. 
bond  it  tliu,  the  banOH-er  liinili  hiin>ielf  in  ■  When  bottomrj  banda  an  Huled,  anit  ibl 
Urge  penal  auin,  upon  oanditiun  ihal  ihr  nb-  money  paid, 'ibe  peruin  burtowing  nins  tha 
lipilion  ihall  be  vaid,  if  he  pa;  the  ttndi-r  the  liaiard  of  all  injurle*  b;  aiima,  fire,  &c.  ba- 
■um  bortowed  and  ao  much  a  monlh  from  the  fore  Ihe  beginning  of  the  Toya^,  uuleia  it  b* 
date  of  Ibr  bond  till  the  ibip  arrirei  at  a  ret-  oihervrise  proiided.  Aa.thai.irihe  ahip  ihall 
tain  pan,  or  \t  the  abiii  be  Inst  or  cnpiured  in  tin  arrftt  at  nick  a  place  it  inch  a  lime,  dec 
(be  eovne  of  the  TujFige.  The  nupondenlia  then  the  eantnet  lyth  a  heginning  fmio  Ih* 
inlereiilialrniueiiilyaiiheiateof  fbttyornrtr  lime  of  aeiling  i  but  if  the  comlmon  be,  Ihil 
fa  cmt.  or  in  prouonion  ti  Ihe  risk  and  profit  if  auch  ahip  ahill  tail/nm  Landen  lo  any  port 
M  the  foyage.  The  rrapondcnlia  lender  may  abroad,  «nd  ahall  not  arrifa  there,  &e.  then, 
&R.  the  Bontingeney  haih  nnt  ita  beiioniiii 
till  the  departure.  Bea»e>  Lei.  Here.  143. 
PaHl-  626.     A  lender  on  bottomry  or  reiporb- 


rTRefietheoboleiumad- 


r>t  liable  to  t»ntribuie 

nor  is  be  entiil 

Park.  G£T.  t 


happens  by  luelf  in  the  admiralty  onuri,  bill  not  in  hoitem  ^ 

Ihnahip.    lb.  «1.     NorwiU  •  (BWMnfcap.  (27)  See  in  j!«*rsl.Par!i  &  Mnnha'l  on  I» 

trre,  or  any  dsmnfc  abort  of  Ihe  detirnclian  nnncM,  and  3  Chitly  Com.  L.  445  to  S3*. 
M  liw  ship.  deFtal  hi*  elaim.    3  Park.  €09,7. 
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tgUHl  ihe  eztraordinny  hawd.  And  in  thia  ntaniMr  may  aaf  extno^ 
dinaiy  or  pailiculai  hazard  be  provided  againat,  which  tbx  eatablisbed  at» 
of  ialeresi  will  not  reach ;  ihat  being  calculated  by  the  stale  to  anawer 
only  the  ordinary  and  general  hazard,  together  with  the  lender's  ineoaro- 
ownce  in  parting  with  his  specie  for  the  time.  But,  in  order  to  prefeni 
tbaae  taaurancea  Trom  being  turned  ioto  a  mischievous  kind  of  gaming,  it 
u  enacted  by  statute  14  Geo.  111.  c.  48,  that  no  inaurance  ahall  ba  made 
9B  Uvea,  or  on  any  other  even^t,  wherein  the  party  inaured  hath  no  int»- 

T4st;  that  in  all  policiM  the  name  ofsuchiDtereslad  parly  ahaltba 
[•460J  'inserted;  and  nothing  more  shall  ba  recovered  thereon  than  the 
^  amotint  of  the  intercsE  of  the  iaaared  {iB). 
This  doea  not,  however,  emend  to  marine  inaurancea,  which  wen  pn^ 
vided  for  by  a  prior  law  of  their  own.  The  learning  rolaling  to  these  in- 
aurancee  hath  of  late  yeara  been  greatJy  improved  by  a  aeriea  of  judicial 
dflcifiions ;  which  have  now  entabliabed  the  law  in  sacl^  a  variety  of  casea, 
that  (if  well  and  judiciuiidy  collected)  (hey  would  form  a  very  coR]{dete 
title  in  a  code  of  commercial  jurispTudence  :  but,  being  founded  on  equila« 
ble  principles,  which  cbiefiy  result  from  the  special  circumstances  of  the 
case,  it  is  not  easy  to  reduce  them  to  any  general  heads  in  mere  elemen- 
tary institutes  (29).  Thus  much,  however,  may  be  said ;  that  being  con- 
tracts,  the  very  essence  of  which  consists  in  observing  the  purest,  good 
-  faith  and  integrity,  they  are  vacated  by  any  the  least  shadow  of  fraud  W 
uadae  conceuineni ;  and,  on  the  other  hand,  being  much  for  the  betieSt 
and  extension  of  trade,  by  distributing  the  loss  or  gain  ujuong  a  nombet  of 
adventurers,  they  are  greatly  enconraged  and  protected  both  by  VwnuDoa 
law  and  acts  of  parliament.  But  as  a  practice  hod  obtained  of  msuring 
large  sums  without  having  any  property  on  board,  which  were  called  in- 
surances,  iittanrtt  or  ns  interest,  and  also  of  insuring  the  samo  goods  sevenl 
times  over  ;  both  of  which  were  a  species  of  gaining  without  any  advan- 
tage to  commerce,  and  were  denominafid  wagering  policies  :  it  is  there- 
tore  enacted  by  the  stat.  19  Geo.  II.  c.  37,  that  all  insurances,  interest  at 
no  interest,  or  without  farther  proof  of  interest  than  the  policy  itself,  or  by 
way  of  gaming  or  wagermg,  or  without  benefii  of  salvage  to  the  insurer 
(all  of  which  nad  the  same  pernicious  tendency),  shall  be  totally  null  and 
void,  except  upun  privateers,  or  upon  ships  or  merchandise  ftom  the  Spa- 
nish and  Portuguese  dominions,  for  reasons  snfficiently  obvious ;  and  Uiat 
no  re-assurance  shall  be  lawfuli  except  the  former  insurer  shall  be  insol- 
vent, a  bankrupt,  or  dead :  and  lastly,  that,  in  the  East  India  trade,  the 

lender  of  money  on  bottomry^ or  at  respondentia,  shall  alone  have  a 
[*4S1]    right  to  be  insured  for  the  mociey  lent,  and  the  borrower  'shall  (is 

case  of  a  loss)  recover  no  more  upon  any  insurance  than  the  anr- 
plua  of  his  proper^,  above  the  value  of  his  bottomry,  or  respondtntia  bond 
(30). 

(SS)  In  Naw-York  dl  wtftn  dtrpaiidini  on    dwiiureiKl  Uw,  4U  lo  US. 
uiy  Uil.ehuie«,  ouuilijr,  or  unknown  or  aan-        {30}  Thi(  ■tttuK  doea  naiciieiKJ  to  fbnifs 
tininnlBvent,  in  unlawful ;  bul  Ihupnnuiou    ihip*.  upon  which,  u  herora  tha  ■tatuu.ihaa 

«  nmrifjr  or  nJnwHijr  of  Aa  f*tVf    Tbaw  wen  sot  included  in  Lb*,  act,  c 


uiHred.  and  which  are  not  atlwrwi»  pnhl- 

count  o(  tha  difficulljr  nf  hringinc  witncHca 

Uam  alToad  to  praia  th*  iotrnat.     Doof.  31L 

Bat  vbera  there  ia  un  iatereal  on  bnard,  tb* 

owner  by  a  aniuii  policj  maj  iiwuia  n»- 

whal  bayond  ihe  exlen>  rf  th»  r«l  ..I<A  i» 
cauH  iIm  ndreno  |»nv  haa  •Jaudat  Iha  n- 
1«B.    SiutaatauiahelilniitEobawiiUallM 

■nlqaat.  which  wu   §MwtA  ■aj  Mr.  Serjt. 

Manbal'i  eicellant  »o(k ;  tnd  M*  3  Chilly'. 
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TUrdly,  the  pranjee  *r  pnvdiaiing  mWiwfiw  fw  few*  «t  a  cntna  pric* 
W  jHvauum,  insttaA  af  advaniMg  tk»  udm  Ban  on  ui  wdinuy  loiv 

MMto,  UBloa  it  ihiMld  (f^ni  tliU  tba  in-  lill  ib*  H  mioidea.    Shin.  »I3.     Tha  pn- 

WrMt  Dfilie  iruuied  ia  lo  troili  u  U  ba  m  lumpiian,  u  to  ihe  looora  missiog  iliip,  wiU 

laailns.     Bui  irjhe  loai  be  paKnl,  ibcu  Ik*  Hiajwy.    Hoit'a  N.  R  C,  M4.    eCwnp.M. 

Mnaunt  rnuit  be  praicd,  btc*  uiMlar  a  vahied  If  aJiar  paj^ntoal  cia  such  a  preaumpuM  lb* 

poticj.     !f  ihe  g«Kla  are  fiaudolanllj  oieria-  Teaiel  reanuait,  aha  will  balotig  lo  Itie  unda. 

hod.  lo  cheat  iSp  inaucra.  noffiing  can  ba  n-  wrilera.    Moil,  348. 

■Brered.    3  Camp,  319.     la  an  tfaii  ^Ilcy,  Bomirj   caaipnbanl*    arary   apaiaa    ol 

wkara  no  raltia  la  fixed,  iba  prima  coal  of  lbs  fiuid.  knavetji,  or  cnDriaal  conduct  in  iha 

IDodiniuatbeptDveil.    li  Bun.  IITO,    4  Burr,  mailer,  by  wHicli  iha  ownBia  ur  rreKtlN*  lid 

MBS.  inlared.    Cawp.  UA,  tSC     I  T.  K.  Itfl.    4 

A  polieT  maj  be   attend  without  a  fraab  T.  K.  33. 

Btainp,  hefon  Hniice  of  Ihe  detBiDilaatioa  of  ft  is  a  general  priDr.ipTa   that  the  iniund 

laMa  paraon.  aad  iha  urnt  and  taa  be  tbe  hidnnnit)' ;  bin  oirreHlilv  uaage  maj  (ntitl* 

•aioe  1   bui  s  b«w  ilanip  i>  atcciMn'  if  any  hioi  lo  Ihe  vibole,  ohich  nouid  be  payable  lo 

SS  Geo.  111.  c.  03.  *.   13.     S  Kast.  319.    t  na|e  duly.  piliHaga,  &«     Bingh.  Rep.  HI.     tf 

Tan.  109.     IM.  dcS.  217.     «  Camp.  lOT.    S  tha  •ayn(e  ii  loat,  Ihaughihe  pmpeny  ia  aafef 

TauD.329.     lSuik.33IJ.     5M.  &S.26T.    i  the  owner  msy  abindan  ;»[  if  itae  uUage  ia 

t.&  A.  320.     But  a  mule rnl  alieraiion  with-  high,  the  tipenas  □fpunuinKthetoyageprnt, 

MK  Ihe  (oiMetit  of  Ihe  underaille*,  ttlw  i(  dt-  a»d  the  aaaarat  wUl  ant  beni  k,  I  T.  R.  ilK 

(udaat  (ihnugh  Dthrra  who  aigned  may  hate  2  Burr.  1200;  but  he  cannot  elect  lo  abBitdon 

7T111I1I.4I6.    SSiaik.M.    3  Bind.  A  Bingfi.  the  pent  ia  dtct  and  ^  abip  ia  ia  acfety.    H 


in;  but  net  so  an  ioimtiana)  alberaliDo.    4    Ban.  ISLl.    8«e  3 
Hoon,  5.     1  B.       " 


1  by  ihe  Uauted.  thouih        A  Teasiutanct  ia  the  rontincl  Which  to  iai- 

lently  imde,  TJiiataa  Ike     r  "       .......     .  ^»-. 

golini  ihe  premium  lo  be  rolemadi  and  if . 


■etmtla  or  inadreriently  imde,  Tjiiataa  da    aurer,  who  wiihw  It 


3.  &  B.  42S.    A  miaieprEi 

■--•  '--  '-the  Uaured.ti 

•  rolemadi  and  if  tha  riak  be  baa  taken   upon  himaelf,  auJtes 

., Jerwrilermay  reiain  wilh  anotber  person,  by  giving  bim  >  premi- 

dwpramiuin.    I  Bla. Rep, 5B3, 194.  Dong.ZeO.  urn  la  reassure  la  him  the  uitoe  arenl  which 

1  T.  R.  13.  to  UitHlf  haa  iaaiml.      Hannrauno  bM 

Thar*  is  a  distinction  between  ir^irea«/a-  prohibited  by  ihe  atatine  IS  Ueo.  U.o.  3T,  bolK 

tm  snd  a  Kajjanly,  the  Inner  being  n  condi-  upon  forei^  and  Engliah  ships,  unlrdi  the  ss- 

ti<n  or  coniiBstnc'y  inserted  ia  the  pelicy  it-  sanr    Is  laaotieat,  a  hsohmp'.,  »r  dead:  i» 

•elfi  thus,  whsre  a  ship  iswamated  In  «ail  vhieb  aitass.he,  hia  aaeigDar.<>r  punoDal  le- 

oa  a  pmliculai  day.  anrf  she  aaila  either  before  presenlative,  may  mnke  a  resum-LCe.  which 

or  after,  ihough.fnr  tho  best  iwsson.the  assur-  roust  bp  eipreaaiy  menti(m«d«.  aiMssutunee 

rr  i>  diiciiarged.     I  T.  K.  MB.      Cowp.  «»,  in  Ibe  policy.     2  T.  R.  IN      Tbe  objoM  of 

eoi.     Sen  3  U.  &  S.  461.     9  Tiun.  241.     1  prohibiting  rauauisnce  vrJ  to  prercnt  idle 

Marsh.  5?0;   Lni  it  is  enough  ihnl  a  rapre-  gsming  specuiMions.li)  r*  vmi  erir!c«vourini| 

MDtation  be  sulnianiiatly  perforned.     CtrW'  to  abtam  a  high  prenffri  tat  inaunnce,  ana 

par,  783.    Neghgence  of  the  crew  at  the  lime  thea  lo  secure  themai'iii  by  gellisg  Iba  aaina 

ranly,  if  the  crew  be  sufficient  at  the  ouuFt,  judge  aeema  to  hare  nriVahen  >  double  aitn- 

S  B.  A  A.  T3.    An  inntranoe  on  node  flam  nma  fjc  a'ftiuBiinumt  adonfalu  Htaurwo* 

■mind  Teasel,  ia  roid.    a  T.  R.  54&     I  Eaalv  or  inrml  ii'nui  auf.  wi-Ji    dilferesi    m^r- 

<T9.    B  Esai.  273.     A  ea/mrarv  and  tinneeea-  ivrifen.  which  h«  ak.Tt*«rully  do.     BywUch 

for  &  aight  or  an  hour,  means  he  increaae*  ins  aemirilf .  and  itUMIgb 


Toysge,  discharges  the  assurer  from    hc  cannot  recorer  inre  than  b  (ing. 
y.  Park.  Ins.  298.    3  1'iLinL  16.     4    fsclion  for  hia  loss,  7>?1  he --    '^-'-- 
Tannt.-J-.i9.      3  Camp.  437.      M  Kaat.  »)>.     tion  aneiast  any  one  ^  Ihe 


Ike  policy.  Park.  Ins.  298.    3  1'iLinL  16.     4    fsclion  for  hia  loss,  f^l  he  may  bring 
Tannt.  SH.      3  Camp.  437.      M  Kaat.  %\%.     tion  aneiast  any  one  ^  Ihe  und«IwntBi>,  n 
Helw.  N.  P.  Q7a.     4  Moore,  150.      b  Bn-.  &    eompel  lam  M  p>y  tl  t  whole  extent  bf  the  ia 


Aid.  45;  but  "a  Teiael  when  insured,  may  al-  terest  insured. 

ways  do  whstever  it  would  be  eipoHieni  to  do  ter*«rd«  recover  frnui  each  of  the  rest  a  rale 

ifuninaured."    Per  Gibbs,  C.  J.  Holt's  N.  P.  able  saiisfiu^tion  or  spponionment  of  Ihe  sum 

C.  106,  lebisk  he  hat  been  obiiged  lo  pay  to  the  ■» 

7^  micterwriier  is  not  tnewTTable  li>r  txf  (ured.     Park.  Ina,  HM.     huunsica  is  merely 

'oes  hup^ning  [though  in  consequence  of  an  a  contnet  of  indemnificltion  sgabHit  loss,  and 

■et  done  in  ihe  loyiige)  after  the  ahip  haa  been  cannot  be  made  a  mode  of  gsiniag  a  prixe, 

twenly-foiir  linure  in  port  in  good  aalM)^,  Park,  where  no  loss  has  been  sustained.    A  person 

35;  bill  if  the  policy  be.  "  until  Ihe  ahipshatl  to  whom  .tfr.  Fill  waa   iwWbied  naund  har 

Safe  ended  and  be  ducharEed  of  her  rnyaje."  Kfe  to  Ihe  amooiit  of  hia  debt ;  af»-r  Mr.  Piit^ 

ctwriwentr  four  huur?  in  good  sifm,"it  hns  aelioii  sfninsi  the  insaren.  Ihe  coon  efkiai'* 

been  holii-ii  that  ihepiril«yi(  aoT  d»elu«i|«l  bench  bald  Ikat  h*  efl>ll4  R«  ncorei^  aadlta* 
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■Hieea  usuklly  fnun  th«  iQBbilily  of  ihr  borrowsr  to  gire  tbe  lender  «  per- 
mtDent  sedirii^  for  tbe  return  of  the  money  Borroved,  at  any  one  petiod 

of  time.  H^.tDerefore  siipulaies  {in  effect}  to  repay  annually,  during  hia 
life,  aorne  part.of  the  roqn'ey  Borrowed  ;_together  wit&legal  rhlerMlTOT  ab 
miich'  oPttie  principal  a.s  annually  remaina  ufipaid^and'an  a(33rnonal~com- 

EeoaaUon  Tor  the  exiraordinary  hazard  run,  of  losing  that  principal  entirely 
y  the  contingency  of  the  borrower's  death :  all  which  consideraliona,  b^ 


lug  calculated  and  blended  together,  will  conatitute  the  just  proponi 
mantum  of  tbe  annuity  which  ought  lo  be  granted.  The  real  val 
UiBl  contingency  must  depend  on  ihe  age,  constitution,  situation,  and  coo- 


duel  of  the  borrower ;  and  therefore  the  price  of  such  annuitiea  cannot, 
without  the  utmost  difficulty,  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  contract,  tbe  lender's  principal  is  bon/lAde  (and  not 
colourably)  (/]  put  in  jeopardy,  no  inequality  of  price  will  make  it  an  usb- 
rioua  bargain  ;  though,  under  some  circumatances  of  imposition,  it  may  b* 
relioTed  against  in  equity  To  throw  however  some  check  upon  impro- 
Tident  iransactionn  of  this  kind,  which  are  uaually  carried  on  with  great 
privacy,  the  statute  17  Geo.  III.  c.  26.  has  directed,  that  upon  llie  sale  of 
•ay  life  annuity  of  more  than  the  value  of  ten  pounds  per  atmvm  (ualeaa  OB 
a  sufficient  pledge  of  lands  in  fee-simple  or  stock  in  the  public  funds)  lh« 
tfue  CQnaide ration,  which  shall  be  in  money  only,  shall  be  set  forth  and  d«- 
acribed  in  the  aecurity  itself;  and  a  memorial  of  the  date  of  the  aecuriiy, 
of  the  names  of  the  puiies,  cestui/ guetrustt,eestay  que  viet,a,ai  witneasM, 
uid  of  the  consideration  money,  shall  within  twenty  days  ai\er  its  execu- 
tion  be  enrolled  in  the  court  of  chancery  ;  else  the  security  shall  be  null 

and  void  (31) ;  and,  in  case  of  collusive  practices  respecting  iho 
[*463]    consideration,  the  'court,  in  which  any  action  is  brought  or  judg* 

monl  obtained  upon  such  collusive  aecuriiy,  may  order  tbe  sanra 
10  be  cancelled,  and  the  judgment  (if  any)  to  be  vacated :  and  also  all 
contracts  for  the  purchase  of  annuities  from  infants  shall  remain  utterly 
Toid,  and  be  incapable  of  confirmation  aAer  such  infants  arrive  to  the  ag» 
•f  maturity.     But  to  return  to  the  doctrine  of  common  interest  on  loana : 

Upon  the  two  principles  of  inconvenience  and  haaard,  compared  to- 
gether, diflerent  nations  have,  at  different  limes,  established  different  laie^ 
of  intertst.  The  Romsns  at  one  time  allowed  tenUsimae,  one  per  eewf. 
monthly,  or  ttnelve  per  cat.  per  annum,  to  be  taken  for  common  loans ;  bat 
iiMtinian.()n)  reduced  it  to  IrienUs,  or  one  third  of  the  lu  or  eeutesmaet 

(0  Cutb.vr. 

.■■)C(id.4.  n.W.     Ke ,.-.— .-—,... , 

«I|>UcaU«sr  th«atwi>»,tnl(>f  Ibsdlviilonof    UiU  dUthbuUoiL    Hiiu  ]loi*e*,««i<uwf,ni 


Rim.fHTiMMrxartl*mM'.   rt^  undt,  fH^  j 


ubaukcamoDiMTiixdUU),      "  ' 


biletnl  nun,  uid  *■• 


■u  nctionan  bebrou^l  (brindcnuiiiT,  when,  which  liuI-DaniRil  ■ 

upon  ^e  whale  arant,  do  dunice  hu  brim  aubiequenl  onr,  of  3 

nttaloed.    0  Ewt,  73.  Ij  lh«l  uf  TGeo.  IV  c.7S:  byih 

(31)  Tin  lUlate  ciled  in  tha  text  wu  ic-  the  enmlmcnU  and  Ibnni  of  ■lunaihm 

tmaimi  hj  thi>  MaliM  of  A3  Gm.  III.  c  111,  suiir  iwtiuMBti  >-•  aow  icfuUMd. 
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Aat  Is,  four  per  cent. ;  but  allotf ed  tifgher  interest  to  be  taken  of  mercltBntv, 
ktcause  tltert;  the  hazard  was  greater.  So  loo  Gtotlus  infurma 
an  (»i),  that  in  Holland  the  rate  of  interest  was  then  eight  per  'cent.  [*463J 
in  common  loans,  but  twelve  to  merchants.  And  lord  BacOn  was 
desirous  of  imroducing  a  similar  policy  in  England  (o)  ;-  but  our  lawesia- 
bliahna  one  standard  for  all  alike,  where  the  pledge  of  security  itself  is  no* 
pnt  in  jeopardy ;  lest,  under  the  general  pretence  of  vague  and  indelormi* 
Date  hazard,  a  dooT  should  be  opened  to  fraud  and  usury :  leaving  spe- 
cific hazards  to  be  provided  against  by  specifii;  insurances,  by  annuities 
for  lives,  or  by  loans  upon  respondentia,  or  bottomry.  But  as  to  the  rate  of 
legal  interfisl,  it  has  varied  and  decreased  for  two  hundred  years  past,  ac- 
cording as  the  quantity  of  specie  in  the  kingdom  has  increased  by  acces- 
Btont  of  trade,  the  introduction  of  paper  credit,  and  other  circumstances. 
The  statute  37  Hen.  VIII.  c.  9.  conHned  interest  to  ten  per  cent.,  and  so 
did  the  statute  13  Eli2.  c.  6.  But  as,  through  the  encouragements  given 
in  her  reign  to  commerce,  the  nation  grew  more  wealthy,  so  under  her 
successor  the  statute  21  Jac.  I.  c.  17.  reduced  it  to  eight  per  cent. ;  as  did 
the  statate  I2  Car.  II.  c.  13.  to  six  :  and  lastly  by  the' statute  12  Ann.  sL 
8.  c.  1 6.  it  was  brought  down  to  five  per  cent,  yeariy,  which  is  now  the 
nztremity  of  legal  interest  that  can  be  taken  (32)."  But  yel,  if  a  contract 

invisible  Into  twdlrB  puis  or  iH«idr,lherBfanthBsa    csrdLnff  lo  tbali  dJArvm  eomfadnUona  i  sKt9mi^ 

wnmiiit  innuKlly  won*  pmind,  01  u  uwsnu,-  3«at. iliitaiu.  Wwc, cDiiUJnlnf  rHpeeuvciyt. I; 

tnd  BD  Iho  ■nrofoHfi  were  tjrnonymiHU  lo  Ihs  *,  S,  6, 7, 8,  B,  |0,  II,  xmami,  at  doud*cliii»l  niu 

mimrx  cnUriimat.     Andall  lower  ntsi  nrlntprEst  of  *ii  u.     (ly.M.  S.  5d.  t  9.     CnvUi.  Orig.  jar. 

w*r*  tLcnominUsd  icuiidlif  In  Um nblkm th«T  •»'.l.«,t4T.}    Thl>baln(imnlHd,lbsfaUowUl| 

boretaDilicentulmil  uiuiy.  oruxru  «•» :  (or  table  will  deirlr  aihlblt  at  once  the  lubdlvMou 

tt*  Hnml  multtplei  of  the  nci'u.  or  duolechnil  eT  tk*  u,  uid  the  dtiwinluUaiu  of  tbs  nte  of  in- 

UGUR&B.  TAItTBS  ASSIS.  FEB.  ANNUM. 


aS™  " 

iiifru 

iteKOW.Rl 

4kwu 

s-«     - 

to 

,.)t>..W...+^ 
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LH. 

OSuqr, 

.c«. 

Cona ,_,     ._ 

urjr.     Them  fautc  be  u  DnUwTDl  »-  Bla.  Rep.  864.     The  purchsK  of  u 

•01.    2  BIl  R^p.  T93.     1  Canp.  149.     Enor^  agreement  to 'repuroha»,^t^anVa"c"aIiD" 

biiant  dlMaDnt  tq  indnee  the  lerepior  to  Uke  man  than  the  principal  with  lejial  interrat  ia 

Dji  H  bill  before  il  ia  due  ia  not  naiiriau),  be-  lo  be  returned,  ii  will,     SB.  &  P.  151.    3  D. 

nuH  there  miiat  be  a  loin  or  IbrbMiuce  of  &  A.  606.     And  if  part  of  the  advanre  he  in 

paTintnt,  or  Mm*  deviae  for  the  purpoae  of  |DDdt,  it  mual  be  iheun  thai  Ihrj  were  not 

concenlJBg,  or  eradinl  the  ■ppeinnre  of  >  OTercbargfd  in  price.     !>ni|.735.     1  Een  4a 

0*n  or  forbearanae.    4  Eaat,  55.     SEsp.  11.  E  Camp.  375.     Hiril,  K.  P.  C.  SS6.    A  luui 

Onke.aOO.     1  B.  &  P.  141.    4Taunt.  SIO.  made  returnable  on  a  certain  JaT,  on  pavmrot 

Nor  if  (he  charge  atl^fd  to  be  nsnrjinia  il  of  a  aum  bevond  legnl  inicrut,  on  Jefnuli 

'airly  referable  to  the  iranblr,  exptnae,  dec.  in  iheraof  may  be  a  rtnatla  and  not  uaurioua  in- 

lh«  iniiBMiion.     3  B.  di.  P.  154.    4  K.  &  8.  tcreal.  the  intention  ofihe  nariiea  b«ing  ihr 

*in.  ST.  R.338.    1  Mad.  Rep.  112.    1  Camp,  criterion  in  all  cuara.    If  mnnev  be  Jpnt  on 

ITT.     ISVec.  120.     Banliera  mav  charge  their  tijik  at  mate  than  Ifrfitl  inUttat.'an'l  ihe  m 

T.K.J8.     DudBrllwdireetiBDarikaeouR.it  eo,  if  it  aSecta  the  ;>rmc^  it^.    Cro.S!vft 
<»tlaeHg*;n.faVH«»«ider«*Ti>l,B,IL   ' 
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which  curhiK  nterndt  be  made  in  »  forelga  coaMrj,  o«r  couns  will  £reflt 
the  pavmeiit  nf  intereK  according  to  the  law  of  ihat  country  in  which  ibm 
coDtTHct  was  iuad«  {p).  Thus,  Irish,  AmericaD,  Turkish,  *ad 
[*464}  Indian  iniercst,  haie  'been  aitowed  ia  our  courts  to  the  hbmiU 
of  evim  twrilva  ptr  ce»t. :  for  the  Drndnration  or  exorbituice  of  ia- 
terest  dnpenda  upou  local  circumstanceB  ;  and  the  r«fuMJ  to  eBfnrce  suck 
oontracu  would  put  a  atop  to  all  foreign  trade  (34}.  And,  by  smtile  14 
Geo.  III.  c.  79.  ajl  morlgageB  aad  oltwi  B«cuiilies  apon  estate*  or  othe> 
properly  in  Ireland  or  the  plantaiiaos,  b«aniig  interest  not  exe«ediog  six 
per  cent,  shall  be  legal ;  though  executed  iii  the  kingdoB  of  Great  Briuta ; 
unless  the  money  lent  shall  be  known  at  the  tine  t«  exceed  the  valsA  of 
the  thing  in  pledge  ^  in  which  ease  al)o,  ta  prevent  usurious  cMitr^cta  at 
home  under  colour  of  such  foreign  aacnriliee,  the  bMrowei  shall  &»rfeit  tz^ 
ble  the  sum  so  borrowed  (35). 

4.  Tha  lost  eeneral  species  -of  contftiets,  wbicU  1  hare  to  menlMHi,  a 
lhat"^5r~(ff  Si ;  uJierBb^y  a  cias*  in  action,  or  right  to  a  certain  sum  of  in» 
ney^S  mutually  acquired  and  Io3tj[^]|.  This  may  be  the  counterpart^ 
and  arise  from  any  of  the  other  speeiea  m  contracts.  As,  in  case  of  a 
aale,  wheru  the  price  is  not  paid  in  rewly  m<n)ey,  the  venSee  Qecoma 
ipdehted  to  the  vendor  for  the  snm  agreed  on  ;  and  the  vendor  has  a  piD* 
perty  in  this  price,  as  a  chose  in  action,  by  means  of  this  contract  of  d^bt 
In  bailment,  If  the  bailee  loses  oc  detains  a  sun  of  atoney  ballad  to  hiia 

(p)  1  Eqo,  Cu.  Abt.  K(.    I  P.  Warn.  (W.  (f)  F.  N.  B.  IIS. 

alrili.lSS.    Th<  niDTTnusI  ba  putofilio    Inks  iivii«tlun  IZ  pvanJ.  (en  tta  laMLofaU 


73S.     19tatli.385.    though  liilli  of  MotungB  who  reMifemaionihtllforfBiiireblB  the  «!«• 

•o  UinMd,  u*  birUw  5a  Oao.  lii.e.  »ren-  of  Lbe  moDij or  merohudiH  list,  i 

dsredTHUdiDlhehandiof  ahmi^libatdn-,  on<  amitij  w  tbe  £■•(  ImtU  can 

irthcdraw^*r.''biirtnnir<riiror'>riiuAb?i<  in  Indin.     If  ihera   bs  no  (ucb  p 

uaurf  with  till  uccplar  utdefEDC*.  1  Bar.  recoxr  whu  h*  hi - 

&  Aid.  3 IS.     A  Hcurit;  siih  l>g«)  inUnal  the  inf^imnr  *h*l) 

TiiUd.     lCiinp.lfi&.n.:£  Taunt.  184.  SOtirk.  IgnreufthB  cnuH,  ho  ihill  be  lubls  upcu  n»- 

2JT.    TsWini  DiiiriaEiii  inierent  on  «  bundSdi  Ticlioa  to  be  fined  nod  impriunHl  >i  tbe  dw- 

debl.  Aof  not  deilmy  the  debt.     1  H   B.  i&L  cietion  of  Ihe  court.     Sec.  SI. 

IT.  R.  1S3.  2  Vn.  067.  13«uiid.  SM.    Th*  Where  foreign  iotereMM  to  be  uksB  oinc*. 

pnally  oflhree  tiou  tha  ■moiinl  of  ih*  prin-  tB  hi  leiieni  1  P.  Wijo.  395.  090.      !  T.  R. 

c\u»L  i>  nol  inciirnd,  till  the  uiiiiiuiu  inia-  K    1  Bin.  R.  267.  Burr      1D04.     1  8n>.  C. 

MthubcenuluBllvreceiKdiMKlikeuliao  K.  1    3  V  em.  395.    3  Att.  T37.     1V«.42T. 

must  be  btouikv  »ilbin  nae  je>ir  ttrtemnrdi.  Conyn  on  luurr.  ISfl. 

2  BU.  Rbd.  792.    3tt.  &P.  381.    1  SbuiiA  (35)    To  teBore  dwMa  which  have  iriee* 

395.1.   The  borruweri>>.Bonr>eUiit  Hurieu  ipDii  ihia  aiituie,  tha  L  it  SOea.lV.  a.  SI. 

in  »B  iciiuu  for  U»  panoUy.  I  ttMod.  SBS,  a.  piOTidaa  thai  bondi,  Ae.  aad*   ia  Ont*  Bn- 

(33),  Ilia,  F  lOcemincliUKls,  iu,  inlrelaiut  or  lb* 

(33)   In  New-York  inters  it  I)  7  per  Baal;  aolonias,  whelbenhaiBMieBibaparabta  IheB 


Ftncea  .iMB 
rood  and  talHl 


eolkMnl  w 


eJchaiiMpaJsWe  to  ordar  Of  be«n^     „.  , 

di  of  Bholdcroreadoites  who  eball  poHS  the  awna  aa  if  the  paniaa had  raaided 

.red  then  end  paid  ■  vnlunbta  conii-  on  tha  i|Kit  whrre  ibe  aecontT  eiia».     Bat 

in  «i»d  rmih  and  HilhouL  noiice  al  thia  act  ud  die  U  Oeo.  Ill  a.  79.  •iTend  anlr 

The  lender  may  be  comptlled  in.  to  Imdiil  aeciiritiei.  ^nd  ihervfon  whan  A, 

,  lo  ditcover  the  ujurj  ;  «idon»biU  aonirKtr-t  with  B.fouhe  aale  of  m  ntaia  ia 

Ibrtbai  puipaaeihebumiivar  need  natolTer  to  the  WaatUdiea,  and  put  af  iha  punhue  as- 


ney  was  arenred  by  Iba  bi 
'  (34)BytheI3  6eo.  111.  B.  U.a.30.  n 


J.J  .„,.-, 


whteh.  bead  IwiriiM  bee 
1  in  Engli 


lact  oT  bin  m^aaiy  in  the  Eaai  IjKUaa  ahall    Kent.  i»  ana  Md.  ohiiwm.    aT.K.<U- 
i  TWMWwUsali.tak*Hn*h|thaaM<<lW 
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fer  *ny  special  puipnse,  he  becomes  Indeb*ed  U  the  biritar  in  tke  nme 
vomeiic&l  Bum,  upon  his  implied  contract,  thst  he  ehould  execute  tb«uvs 
reposed  in  him,  or  repay  (he  money  tt>  the  bailor.  Upon  hihiif  or  borrow- 
ing, the  hirer  or  borrower,  at  the  naiae  time  that  he  mc(]uii«s  a  [ffopertf  in 
the  thing  lent,  may  also  become  indehted  to  the  lender,  upon  his  contract 
to  reslon  Ae  money  borrowed,  to  pay  the  price  or  premium  of  the  loan, 
the  hit*  of  the  horse,  or  (he  like.  Any  contract  in  shoit  whereby  a  dete^ 
ninate  sum  of  monej'  becomes  duo  to  any  person,  and  is  not  psid,  but  to^ 
mains  inaction  merely,  is  a  contract  of  nebc.  And,  taken  in  this 
light,  il  comprehends  a  great  mriety  of 'oi^quisition ;  being  usn-  [*465] 
^Jy_d]vi^d^illta  4ebts  of  reeord,  debU  by  special,  and  debts  by 
rtjnpfe  "t;optract  (36).         •" 

(36)  Am  the  dcceription  in  t]ic  Uxt  or  tbe  ■  liiniili  contncl.  ncli  ground  of  dtftacc  aw} 
iithnnt  Kinit  tA  eaoiniet*  it  t*o  •ueeiMt.  il  b*  gioa  ia  •*idra«  umtar  ttir  iFMnil  ihim. 
my  tnuHrulio  Iks  iuiiUbIMiUU  Ihedi^  1  fiaiad.  3Sfi.  J  T.  K.  Ue.  3  T,  R.  «U.  ) 
tinctima  between  ouch,  and  live  ■  conjiara'  Wili.»T.  1  BU.  R.  141,  T  T.  R.  4TT.  2dtj. 
tiva  fieri  of  [heir  relsiirg  tifect.  In  point  of  That  in  pUaditii;  a  deed  it  i>  niA  ncceturj  to 
Jwm,  Doattaca  are  ihrw-foUl;  bv  ^aivf,  kf  Aav  ikU  il  nal  founded  oo  mf  oanHdet*- 
tftdaiiM,  and  by  matter  or  rnenf.  TliaM  moat  tioe.  except  in  atiUJni  fnith  coaveyuiaea  Spa- 
in uaa  in  commercial  alhira.  are  perel  or  aim-  nlinf  under  Ihe  ■laluU  of  u>e>,  1  Hen.  BU. 
^  ooDUacu  BM  uoder  H»L  All  eounwie  iM  HI.  S  ^tn.  t&lS  ;  olarea*  a  declaralioBoa 
•■llsd  parol,  uuteu  tttey  bt  eiiher  ipeeialtiee,  ■tinpl*  oeotraM  will  be  Iwd  la  anreM  of  jadf- 
tlut  ia,  daeda  iindar  aaal,  or  be  nattar  al  ra-  meat,  ualaaa  il  nppeai  IkeRtrom  (hat  ifaara 
«ortl.  A  wriilea  (fnemeni  nbt  uadaraeei,  ia  ma  •  eoatidenuon  co-aitenatie  wit^  ika 
alaaawl  aa  a  ntrol  «t  UMpia  eantiHt,  aad  ia  pnniH.  7  T.  EL  MS.  4  EaU,  465.  Sdif. 
waiullj  eoaaidered  aa  aucta,  juat  aa  Buah  aa  Tbt  tiie  party  Is  a  dead  ia  in  meat  caaaa 
>D)r  afreemept  by  niera  tvord  af  DwHth.     For,  aaloppedorpracliided  fram  conini*erting  a^ 

Bay.  350.     Rawd.  306.  ttaara  ia  ■('nmMaoa  oinwl  leiib  a  diSanat  iotaat  or  abieettathM 

law  no  aiwh  elaat  of  ountrarta  oa  saninota  ia  wliicb  the  dead  itaelf  inpoiu.  Hayne  t.  Malt- 

liai.  aoatradiaUncuiiiied    fmin    Iboa*  by  by,  3  T.  R  B.  US.     Oom.  Dig.  Eitoppel.     t 

il  or  aooeialty.     If  thay  ira  DMtelr  aniliB  Haand.  3IA.  n.  8.  WiUea,  B.  aieept  irideed  la 

-'                    '      Tbriaara.  eanaof  duraa.  fraud,  or  ilinalilT.Hhioti  da> 

vokindaaf  fiaan       '     ' 


aimpta  caniraeu  under  dw  atatute  of  limi^  euriiy  hu  tbe-appairanre  o(  baling  beaD  dali- 

which  render  it  neoataarr  thai  oenain  daarrip-  bcmlelv  fransd.     3  T.  R.  418.     41hly.  Tbal 

tiwia  oftiMple  cuntraoli  ahoukfba  >n  Hritir«,  Ifaa  effiotcy  of  a  atlpuUtion  by  deed,  canngt 

and  aoMMliiaea  aigaed.      But  Aough  ariiin,  baaffeoted  arallerad  al  lawby  any  tuhiieauaiH 

Aev  aiill  eantinua,  Ilka  tU  ttiKr  contraeu  not  llnpje  aontnct.  nor  can  Ibe  pan^  ba  diaciiar|- 

tuidtr  teal  nor  of  reconl,  to  ba  eoneiderad  ad  ornlaaaed  inm  iba  obligation  of  a  dcM 

narely  aa  in  the  Datnra  ofimiUraai  bj  parwi.  by  aay  aubaerineal  eonlnct,  unlaia  by  a  re- 

The  priffipal  pninU  in  irbich  a  deed  diflaia  leaac  nnder  aaal.     Co.  Litl.  223.  b.     3  1'.  R. 

m  effect  from  a  panl  contfad  am,  lat.  That  MO;     6  £a>l,  346.     Sthly.  That  a  daed  biada 

Iba  waat  of  oonstdcralion  eomtitutaa  no  da-  tba  heir  whan  named,  Bac  Al).  Heir  ami  Av 

faiiEe  at  law  to  an  action  on  each  deed.»  oeetor,  F.     2  Sauml.  7.  n.  4. 1S«.     P<avd.4M. 

Aod  tboufh  in  aquiiy  tetiaf  eaay  aanettaiea  441  ;  and  a  deiiae*  of  real  ealaia  may  be  aaat 

ta    liad    in    caaca    of  aurpriaa,  or   eaiching  iadebt,ikiu«{h  aatiaraTennnionauiJi  adeaii. 

karguna,  at  in  fannit  of  iivdiiarB,  yet  ike  3  ft  4  W.  &  IL  e.  14.      Bao.  Ah.  Hair.  P.     1 

Kara  eircuiaaianee  of  a  bond  or  deed  luving  P.  Waia.  B9.     T  East,  13S.     Wheieaa 

■  ilhout  eoDiideiatlna,  pie  eonlraot  aradil      ' 


liutca  BO  ground  fur  riliering  ibe  parnr     any  oaaa  againal  the  nat  eitate  of  bia  dee 

If.     Fouhl.  on  Eq.  !d  «l(t.  347.  a.  f.  Tat-    ed  drlilor  ;t'  though  in  aoma  eaaaa  by  i 

lei,  lat.  adit.  123.  3.     Whenaa  ia  aupport  of    aballii^  ike  aaaau,  3  Waoddea.  48S ;  u  wl 


->!.  on  Eq.  id  . 
23.  a.     Whei 
any  proovHlingOBBainipla 


luinr;  4T  Oeo.  III.  ■ 


aienl  conalderalion.     4  Eaat.  403.     T  T.  E.  SDily.  That  ■ 

S60.  T  Bn>.  P.  C.  UO.  i  B.  &  P.  77.  And  aicept  aa  to  mm  oua  on  ■  pan>i  twmiae, 
thsugh  the  defendant  in  an  action  na  a  deed  over  linple  canlrar.t  dcbia,  in  the  couraa  ai 
■ant  libett>  to  avail  luasaelf  of  any  illegalil*  aaymentofaleaUioi'adehta.anpn  <6fi.  Tol- 
ls loa  eonaidrralioa  Or  Iraaaaction,  ^et  it  b  iar.latwLlSl.  ST.  R.  307;  and  though  Ibia 
laaumbtni  on  bin  to  atate  ilw  objaMion  aiilh  Ml*  doaa  not  obtain  in  eate  of  bankroptey, 
fncMion  in  pleading,  nrh^raaa  in  aa  aaiinn  iM  where  all  cradiDota  recaiia  a  diridead  jiari 
*  In  New- York,  in  eaaa  of  a  ael.oJT,  or  an  lor  hoa  iha  aama   remedy  ngainat  heira  and 

(Heaumpliira  eridenea  of  coiiaiderBtlon.     (3  4S3,  A  32) :  and  ia  entitlied  to  payment  fnm 

B.  3.  4U6,  A  77).  eieouuira,  ftc.  pro  rata  with  apecialiy  cr«<li 

t  iBNawVaah.^    k^^  mmUiM  fti-  loia.    (M..n,  f  fl,  M). 


ll,g,™T:C00glc 


^dfb:  ol  w.iff'.u^JHQLof  nwneyj  vhicfa  »ppff*f  to  bo  4w  ^T^ 

avidfeace  oj"  a  cMut  of  rgcpid.     Thua,  when  any  iipeci£c  sum  is  adiuMeg 
10  be  due.fTi.tm  the  defendant  to  the  plaiutiff,  oa  an  aciioo  or  luit  al  Law ; 


of.  a  coun  of  judicaiijre.  Debts  upoD  recognizance'  ua  auo  s  suth  of 
money,  recognized  or  actuiow lodged  to  be  due  to  the  crown  or  a  subject, 
in  the  preaenco  of  som*  court  <a  magistrate,  with  a  conditioo  that  euck 
acknowledgraeiit  shall  be  void  upoo  the  appearance  of  the  party,  bis  goo^ 
behaviour,  or  the  like  :  and  these,  togethJar  with  statutea  merchant  and 
ttatiHea  staple,  4^.  if  forfeited  by,  non-performance  of  the  condition,  are 
also  ranked  among  this  first  and  principal  claas  of  debts,  via.  debts  of  re- 
cord ;  aince  the  contract,  on  which  they  are  foHnded,  ia  wiluesBed  1^  the 
ItigbssL  kind  af  CvideACe,  vi^.hy^  maiter  9/ rgcord. 

Debts  by  tpedallyfOr  special  contract,  are  aucKwhereby  a  sum  of  money 
(>eGOmee,or  is  acknowledged  to  be,  due  by  deed  or  instrument  UDOer^caL 
Such  as  by  deed  of  covenant,  by  i^ed  of  aale,  by  lease  reaer 
.     .--■.      •  .   -   -    ■■■tlMt   i"  '  ■       ■ 


l)£  bond  or  -obligation  ^  which  last  we  look  occasion  to  explain  in  the 
twentieth  chapter  of  the  preaent  book ;  and  then  shewed  that  it  is  a  crea- 

fOMB.  Td  bf  mauu  of  b  mngaga  and  iohm  kar*  bam  dofnuidnl  bjr  «  srilMtT*  jiiil|aii»i. 

olbf  r  dBedB,  kvih  ipccifia  ■ecuriir  nmj  fiv-  nm;  ihew  such  frauds  won  \o  pivTent  Ihv^ 

quentlv  be  oblkLfml,  or  n^hL  \o  prwa  toqair-  baIvcb  fn>in  bring  pnjudicrd  bj  iU  13  EMx.  (1 

•d.  oiiicli  tiBB  ia  Ibnl    annl,  pUcM  WM  S,     S  M>nb.  3ll3.     7T*iiM.  07.  tb*  paiiiM  W 

ntherwiH  have  been.     Ttbl]'.  Thai  ■  deHl  u  ini  inch  ■  ple>,  and  mual  in  Mnrnl  applf  br 

wUcb  leoden  it  Mommrj  for ■  tispts  com'-  Uanh. 3*3.     T Tauw. 97.     1  Autr. B.     Tboa 

Incl  cmdiuir  lo  uroctwd  wiihin  aiji  jn-u*  aftar  i*  htweVet  one  ioaucoa  in  vliick  a  paitj  wmr 

>■' "  "'  aciion  aecmed.     Cowp.  109.     1  r-  -' •■ ' ■ •  ■■•-  ---' 

SI  Jac.I.c.16.     Tidd.Rhcdit.  i 


■ppl;  lo  Ihs  ei 


Blhlj.  That  in  plnding  ■ 


lechniullj  tamed,  of  iba  defd,  or  u 

upon  tb«  ncDrdwine  eicoie  forth*  wniMion.  allMdini  tin  dehiMlaRt 

10  Co.  »i.  b.     1  Ctaittj'B  Plaad.  3S1.     3.  T.  aiit  Ihs  claim  br  plei 

R.  151.     4  Eui.  ieb.    Othly.  Thai  in  em  of  gi*ini  bjr  pxnoM  in  diatrenn]  oinsumMaBcca, 

a  dred  ahrn  a  uicferl  ii  nuceniiT',  tha  iHher  lb<  <mit  will  aflbRt  rehaf  DpMi  ■  wtmaarf 

panjr  ia  entitled  to  inar  and  cx^,  1  SauidL  Bi  appliBation,  Dooft.  IIM.     Cowp.  731.     )  Haa. 

D.  1.  K  ri^ht  ttbich  iTaga  ow  in  laneni  aiial  Bis.  79.  Semblc ;.  not  aa  in   EicheqiitT.    I 

in  case  of  aiinple  eonincu.      Tidd.  6th  edit.  Antlr.  7.  8.     Another  pacoliar  propcrtr  of  ■ 

eia,  e.     lOthlf.  Thai  if  a  dead  ba  (iTen  (i-  BHiinot  of  nunl  ia,  that  iia  aiiataHW,  ifdia- 

pnialT  lo  Mcure  a  pra-diiwint  aUDule  coa-  paitd,  nunt  >•«  tried  by  inapacikoi  of  ilM  i» 

Incl  deU  due  from  the  obligor,  it  will  al  law  oord.  entry  of  recM^iunre.  &t.  and  aol  bya 

aierge  the  lallar,  and  prereM  him  from  auing  jury  of  tha  country.     Tidd,  U  tilt.  7B7,  B. 

■pOD  tha  aam*,  3  Baat,  'iM.9.  Cro.  Car.  *IS;  Bat  aaiwiilMUudiii|.  (iiiM  Uw  act  of  sbm^ 

bough  if  the  deed  be  |i>an  aa  a  collatand  as-  an  Irish  judgmsol  ii  a  record,  yet  it  ia  oalr 

curi'.y  ot  by  a  third  parly  it  will  not  hara  ihat  pioiaahla  by  an  eianined  oopy  oa  oath,  asi 

oparaiioo.     3  EaBI,  351.     Coo,  Qig.  Aaeoid.  Iharafor*  iiiaonly  triabla  tnra  fuy.    S^MI, 

fi  Turin.  Rap.  176,  7.     2  Lson.  110.  473.      AnoDwr  qualiiy,  and  ana  oT  tha  nal 

Dabu  or  coiUnuii  a/  ncnrd,  bainii  u  wa  iniporian-       ■'  ■  -  '' '-  *     ' ■" 

have   aeon,  aanclioned  in  Iheii   craalion,  by  bind*  dc „ .__ 

aoma  court  nr  magialMa,  haTisg  aonpste^  ara,  Tidd,  Btb  adit.  DM.  7 ;  i 

miiadiction,  ha'a  ceriun  pariioaUrprauartias  nunt   and  tenignisaaE«<  ia  antitled  to  pm- 

aiilinguiahing  Ihem  al  nail  from  iiiiiula  con-  larenea  to  a  ■peoialt*  and  other  debu  erf  al 

tracta  as  IroD  apeciallisa.      let.  Tbaaa  dabU  inferior  naliin.    «T.fi.384     Tidd,  tih  adit 

or  conlraiii*  eamiot  is  plaadiag  ba  inpaached  S67.     Ldaily,  if  a  judgniant  ba  obUined  **■ 

or  affected  liy  any  suppwed  delect  or  illag^ity  prassly  for  a  a! mpla  contract  or  ipecialtydefa^ 

ID  the  tnnaaction  on  which  thay  ara  bnndad,  and  not  aa  a  oollaianl  security.  tlM  iWeriw 

•ad  if  a  judgiDont  be  erranaoas,  thai  circum-  damaod  ia  margad,  acaoiding  to  ihs  rule  b**. 

■laoce  will  afibnl  no  answer  lo  an  aecioii  of  ail  n  rm  ymliriiuim,  bui  if  lbs  judgnaat  wsia 

debt  upon  it,  and  the  only  muna  for  the  da-  obtained  naraly  aa  a  oollataral  sacDriiy,  Ita 

fendant  ii  to  rereiBeitby  writof  error,!  Burr,  ervdilor  retaini  an  election  toproaad  cilhat 

1005.     (East,  311.     SLer.  Ifll.     Gilb.onU.  on  the  judgmaDt  or  inferior  aeeutiir     ;  EM 

&T.  log.   Gits.  Debt,  419.  Yelt.  155.    Tidd,  258. 
Ml  od.  I ISS ;  and  though  third  peraons,  who 

*  lnNaw-Yorii,rao«;^ai«anoaadogM|»i^l»n*S»B.a.aB  t*J 
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Ikm  at  Mkaowledgment  of  a  d«bt  from  tin  obligor  to  Uw  obligee,  unleu 
tbo  obligor  perfimna  a  condition  Uieraunto  usually  itnnexed,  aa  the  pa^ 
nenl  of  rent  or  money  borrowed,  tbe  obsMrance  of  a  covenant,  and  ibr 
like  ;  on  failure  of  which  the  bond  becomea  forMiled  and  the  debt  becomef 
due  in  law.  Theseare  looked  upon  as  the  next  daae  of  debts  after  thoat 
.oCieCDrd,  being  confirmed  "by  apecial  evidence',  under  seal. 

^fihf*  ^../limplr  eontraet  are  such,  where  the  contr&ct  upon  wttt^h  tb« 
obligatuuLarises  is  neither  ascettaiiied  by  matter  of  record,  nor  jet  by  deed 
tjT  special  inslrument,  but  by  mere  oi*l  evidence,  the  most  simple 


^  _  led,  which  are  capable  of  a  more  easy    ["468J 

proot,  and*  ([Tie  re  fore  only)  better,  than  a  verbal  proiRHfi^  It  ii 
VBsy  to  see  into  what  a  vast  variety  of  obligations  this  last  class  may  be 
branched  out,  thrmigh  the  numeroua  coniracia  for  money,  which  are  not 
only  espreased  by  the  parties,  but  virtually  implied  inlaw.  Some  of  these 
WW  have  already  occasionally  hinted  at:  and  tlie  rest,  to  avoid  repetition. 
Bust  be  referred  to  those  paiticular  heads  in  the  ^ird  book  of  these  Com- 
ineniaries,  where  the  breach  of  vuch  contraois  will  be  considered-  t  ahsU 
only  obaerve  at  present,  that  by  the  statute  29  Car.  II.  c.  3.  no  executor 
«r  sdministrator  shall  be  charged  upoa  any  apeoial  ptomiae  to  answer 
damages,  out  of  his  own  estate,  and  do  peraon  ahall  be  charged  tipon  any 
promise  to  answer  for  the  debt  or  default  of  another,  or  upon  any  agree- 
ment in  consideration  of  marriage,  or  upon  any  contract  or  sale  of  any 
real  estate,  or  upon  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  ;  imlesa  the  agreement  of  some  memorandum  there- 
of be  in  a  writing,  and  signed  by  the  party  himself,  or  by  his  authority  (37). 

But  there  is  oite  species  of  debts  upon  simple  contract,  which,  being  a 
transaction  now  introduced  into  all  sorts  of  civil  life,  under  the  name  of 
amer  credit,  deserves  a,  more  particular  regard.  These  are  debts  by  bilU 
tftgdumge,  snd  jrromiasary  notes. 

A  bilLaf  .txckia&^.i^^)  '*  ^  aecarity,  originally  invented -among  roei' 
chants  in  different  countries,  fur  the  more  easy  remittance  of  money  from 
tbe  one  to  the  other,  which  baa  aince  epread  itself  into  almost  all  pecu- 
niary transactions.  It  is  an  open  letter  of  retjuest  from  one  man  to  ano- 
ther, desiring  him  to  pay  a  aum  named  therein  to  a  third  person  on  his  ac- 
couiit ;  by  which  means  a  man  at  the  most  distant  part  of  the  wwld 
may  have  money  remitted  to  him  from  any  trading  country.  If  A.  lives 
in  Jamaica,  and  owes  B.,  who  lives  in  England,  100(U.,  now  if  C.  be  going 
Oum  England  to  Jamaica,  he  may  pay  IJ.  this  1000/.,  and  take  a  bill  ^ 
exchange  drawn  by  fi.  in  England  upon  A.  in  Jamaica,  and  receive  it 
when  he  comea  thither.  Thus  does  B.  receive  his  debt,  at  any  distance 
of  place,  by  transferring  it  to  C ;  who  carries  over  his  money 
*in  paper  credit,  without  danger  of  robbery  or  loss.  This  method  [*467] 
la  aaid  to  have  been  brought  into  general  use  by  the  Jews  and 
Lombards,  when  baniahed  for  their  usury  and  other  vices ;  in  order  the 
more  easily  to  draw  their  effects  out  of  France  and  En^and  into  those 
countries  in  which  they  had  chosen  to  reside.  But  the  invention  of  it 
was  a  little  eariier  ;  for  the  Jews  were  baniahed  out  of  Guienns  in  1387, 
tnd  out  of  England  in  1290  (r) ;  and  in  1236  the  use  of  paper  credit  was 

(r|  I  CuM.  Hut.  Eii(.  lOL  KM. 

(J7)  S  R.  S.  13S,  4  3.  (Cnlill  la  the  iludent  to  look  inlo  lbs  ooifc* 

(38)  Sh  Bnvley  on  BUIi.  isd  Chill;  eo  rcreired  to  in  order  to  obuin  t  cmii[KUal 

Bill*,  per  lot.    The  aubjcei  itto  T«rr  ilitbllr  kiiowlnlgc  ofthe  (utgccL 

■aBS.tat*d  oa  io  the  lul,  that  it  will  te  m- 
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CM  THB  movrra      ■ 

ialmAucei  into  tlw  Uogul  wnpHv  in  Chin*  {s).    la  eomnon  speech  aaik 

IX  bill  w  frequsnU/  caUed  a  ^r^^i;  bW  t  h'U  «/  twcAoiijv  ia  tbe  mora  lagd 
W  V^U  a#  mwciiuule  expreMiw.  Tfae  penoni  however,  wbo  wiites^n 
,  JmRW)  iff  cMM  in  kv  the  irmotr,  iod  he  lo  wbom  it  i>  written  the  lirawmi 
I  tod  tiia  itiiMi  penon,  or  Bfi^ti#tQT.  te  wboin  it  is  payable  {wbethei  e«^ 
cially  named,  n  tbe  b»trer  gBnaraUj)  ik-ealled  tbe  paym. 

Tbaaa  biUa  ww  either /«re^,  or  wiAwf  (39);  jTorw^,  when  diawn  by  a 
ouicbam  fe»i.jUng  »bi«aa  fipvA  bie  cone^tKident  in  f^giand,  otdk*  cerjsi 
and  inland,  nb^  b«lb  tbe  drawer  and  the  drawee  reeida  within  tbe  btn^ 
4pV-  Fprmerlf  &>reign  bilk  of  pxobange  were  Diucb  more  regarded  ■ 
the  eye  ^r  the  Uw  (ban-  inland  oiiea,  aa  being  ihougbt  of  more  pnUie 
CfBcem  in  tb»  adranoemeat  of  tivde  and  comnaroe.  BiA  now  1^  iwe 
UtittutMi,  tb*  pne  9  &  10  W.  Ul.  a,  17.  tbe  o^er  3  &  4  Ann.  c.  9.  inlaad 
billa  ^  (utchnnge  are  put  upon  tbe  aanw  footing  aa  foreign  onei ;  what 
waa  tbe  law  aod  eveiom  of  nerobanl^  with  the  r^ud  to  tbe  one,  and  tabes 
QOlice  of  nerely  as  Mwb  (t),  being  by  iboae  atatutes  expressly  enacted 
widi  regard  to  iba  other.  &o  thst  now  tb«e  ie  not  in  law  any  manner  of 
4i^rence  between  (bem  (40). 

£r^!jnU!M{y  notes,  orjioles  of  hand,  are  »  plain  and  direct  engiginiMl 
in  writing,  to  pay  a  sum  specified  at  tbe  ume  therein  limited  to  a  peisM 
therein  named,  or  someLimes  to  his  order,  or  of^en  to  the  bearer  at  la^ik 
TSese  also,  by  tbe  same  statute  3  d^  4  Ann.  c.  9.  ve  made  asstgnaNe 
and  iodoTeabla  in  like  meaacr  as  bill>ore3u:hange(41).  But,  by 
[*468]  Btatule  15  Geo.  Hi.  c.  61.  all  proniiseery  or  other  ootes,  'biUsef 
exchange,  drafts,  and  underiaUngs  in  writing,  being  negotiable 
fn  traneferablB,  Ear  the  payment  of  leas  than  twenty  shillings,  are  declwed 
fa  be  null  and  void ;  and  it  is  made  penal  to  Mter  or  publish  any  saeb  ( 

?iey  being  deemed  prejudicial  to  trade  and  public  credit.  And  by  17  Gee. 
II.  c.  30.  alt  Buch  notes,  bills,  drsfla,  and  undertakings,  U>  the  amouMof 
twenty  sbiUiqgs,  wid  leas  than  G*e  pouada,  are  subjected  to  many  othn 
regulations  and  fomMlities ;  the  omission  of  any  one  of  which  vacates 
tbe  security,  and  is  pepaj  to  him  that  iittern  it  (42)- 

Tbs  payee,  we  may  observe,  either  of  a  bill  of  exchange  or  promlmMy 
note,  has  clearly  a  pioper^  vested  in  bito  (not  indeed  in  possession  but  n 

(t|  Hod.  Hd.  Hilt.  Ir.  fW:  (I]  Ra<L  Abt.  S, 

(39)  A  liill  dnwa  ia  qnt  iMM  «f  iha  U.  8.  can  b«  pmiMMd ;  «r  wkkh  i*  om  dnmi  p^ 
on  a  HTson  in  anaibei  of  IhoH  (Wta,  i«  ■  tblB  #1  mb»  lin*  iliw  lUte.  (4  T.  B.  iM* 
bnifn  bill.    S  Peicn  U.  8.  B.  lo    tfifutd  v.  Amma,  (2  Dim.  it  UA. 

(40)  Hi.  ChriHiaioUerrw.tlul  "onararr  701 ),  JI  «u deoidad,  ihai.  ■tibon|h  tbr  indoi> 
iMporluil  dtMnolion  bttHMO  foniin  bihI  in-  ■«  pr  an  ialand  bill  af  exebaiifa  ku  >o  >«■» 
lamt  billa  of  aiohing*  iiill  reiniJD*  unaltrtej  dy  for  inictfU  .ander  the  lUiuu  of  Ana.,  n- 
br  >h*  ■lalutMi  rii.  In  k  roreifn  trill,  inordai  Idh  Ihe  trill  in*  baen  nfulariy  pnH«ted| 
fo  TMOnr  «(•<■■•[  itia  dravrir  of  indonan,  it  Mill,  tkal  aUlUa  dost  bM  Uke  ami  aaj 
i(  Daoaaui?  ibu  iha  bill  thouk)  be  pniieiiad  nnwdr  whiob  lltaboldaiof  a  bill  o(ciauo|a 
liir  non«uc«punoa  or  nan-psypi«n|;  (S  T.  R.  had  pravioualj  ;  aiul  the  drawer  oT  a  bill  if 
U9) :  but  a  pnMaiit  ii  not  neticitary  Djiqa  an  HDhiinga,  whioh  i*  anl  duly  paid,  ta  liabla  at 
inland  l>ill.  |o  tualila  ih*  boidar  14  laooiai  ilia  oomaKui  law  tbt  iatanal,  allMi(L  do  frail 
(imuntnril  againat  ih«drHWeror  indaraeia  ;*  w>i  and*. 

and  the  only  idvanlaie  of  a  prolnl  upon  an  (41)  Sae  acoordinKlr  I  R.  S.  708,  4  1,  &•■ 

.nlBod'hill  it  tajiia  tha  bolder  a  n«hi  lore-  (41)  Br  tba  atatute  of  1  Gao.  |V.  oh.  S,  Aa 

Corer  iaiereiit  and  eipeniaa  iof  u|Tnl  by  Iha  iaiuini  irf  pimniaaory  aetaa  fw  aa*  aom  aa 

r    iiOD>4kCceptBni:e  ornon-piiyment.     (Ld.  Kaym.  dar  &f.  if  prohibit^,  under  a  fanalty  of  SH. 

SKI).     No  inland  bill,  payable  al  or  after  ■ifbv  ^einrj  aooliBoU  iuiiad. 

•  The  atndent  wilt  obeerre  that  j(  ja  not     a  pnled  by  a  tiMajf  V  not  naea«aiy  bt  AMe 
mgant  ihnl  ■  demand  on  Ihe  drawer  and  no.    purpoaaa. 
tice  to  the  indoraar  ia  nal  neneaaaiv,  but  that 
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•etMn]  by  tlM  «Kpnt3  eoMlnct  of  die  inwer  in  die  cue  of  »  prwniMOiy 
MX*,  knd,  in  ihs  cue  bf  a  bill  of  exohufe,  by  Ifu  uxfiitd  oantract,  cu. 
fkkl,  provided  ibe  dnwae  don  nptpay  tkc  Ml,  thedrav«r  will:  tor  whioh 
iwtaoQ  it  is  Miul  in  bill*  of  exchange  to  exprees  thM  ifae  valut  ibenn 
bath  b«en  rtasiotd  by  tha  Anwmt  (h)  ;  in  order  u  abew  tbo  coDeideratioB 
wpofx  whicb  the  inplipd  contrKt  of  lep^ranit  khmi.  And  ifcia  propen)^ 
•o  veeted,  nuy  be  tniuferred  and  afetped  from  the  payee  to  any  eiM 
nan  ;  contrary  to  the  general  rulvof  the  oominon  Uw,  that  no  eboM  in 
vetkm  is  uHgnabte:  wfaioh  eoeigniBeDt  ie  the  life  of  paper  credit,  ii 
•tay  therefore  be  of  Bome  nee  to  mriDtiwi  a  iovr  of  the  prtncipal  inctd«aM 
■ttetiding  this  iranarer  or  aaaigiunent,  in  order-  to  make  it  regular,  aod 
tbereby  to  charge  the  drawer  with  the  payment  of  the  debt  to  other  par> 
aoiis  than  thoee  with  whom  he  originaUy  cootract«d. 

In  the  tirM  place,  ibea,  the  payeei  or  person  to  whom  or  whose  order 
•■ch  bill  of  exchange  or  proauMory  note  i*  payable,  may  by  indoraemeDt, 
or  writing  hia  qame  ia  dorta,  or  on  tha  back  of  it,  aaiiga  over  his  whole 
property  to  the  bearer,  or  else  to  another  peraon  by  name,  either  of  whom 
u  then  called  the  indoreee  ;  and  he  may  aasign  tbs  same  to  another,  and 
•o  on  ininfimt»m.     And  a  pronnsaory  note,  payahLa  to  A.  or  Nearer,  iano* 

n'able  without  any  indorsemanl,  and  payment  ihareof  may  be 
landed  by  any  bearer  *of  it  (o).  But,  in  caae  of  a  bill  of  ex-  [*4ft9] 
obange,  the  payee,  or  the  indorsee  (whether  it  be  a  general  or  par- 
ticular indorsement),  is  to  go  to  the  drawee,  aad  offer  his  bill  for  aceept- 
anoe ;  which  acceptance  (so  as  to  charge  the  drawer  with  coats)  must  be 
in  writing,  under  or  on  the  back  of  the  bill.  If  tha  drawee  accepts  iho 
hill,  either  rerbiily  or  in  wriltng  (u»),'  he  then  raakea  himself  lietble  to  pay 
it;  this  being  now  a  contract  on  hia  side,  grounded  on  an  acknowlod^ 
uent  that  tha  drawer  ha*  eSeUs  in  his  hands,  or  at  teaat  credit  sufficient  iq 
warrant  the  payment.  If  the  drawee  refuses  to  accept  the  bill,  and  il 
be  of  the  ^alue  of  20/.  or  upwards,  and  expreased  to  be  for  value  racoived, 
the  payee  or  iadoraee  may  protest  it  for  non-aeeeptane* ;  which  protest 
must  be  made  in  wriiing,  under  a  copy  of  such  bill  of  exchange,  by  somo 
notaiy  public  \  or,  if  no  such  notary  be  resident  in  the  j^ace,  than  by  any 
ether  substantial  inhabitant  in  the  pr«s«ace  of  two  credible  witnesses  ;  and 
notice  of  such  protest  must,  within  fourteen  days  after,  he  given  to  tha 
drawer  (43),  (44). 


(«)  In  New-York,  no  penoncuihifchirg.  iiwlt.  by   1  i  2  0»o.IV.q.78;  though  for 

■4  M  aDB^tor  onleM  in*  aPcrpUDH  ii  in  merl)-,  mt  it  t\i  eatntlUtiiih/trrifK  hllli,  it 

writing,  or  Ihe  aeceploi  deitroyi  Ihe  bill  nr  tnighl  hue  bacn  TarlwL.  or  in  Hiiliog  on  laf 

nfuiu  for  Diora  thjn  24  boun  lo  return  iL  albar  paper.    4  Enil,  OTi    5  Ensl,  511.     But 

(IR.8.T68,4S.  II).  innileuH,  whether  of  as  inluid  or  ron;sa 

(44)  With  ruiwet  to  vxtptaut  KuA  pnUtI,  bill,  if  it  be  prcuDUd  and  >ccept«n«  ii  ra- 
the U«  now  i>,  in  lerertLDwieHal  painu,  dif.  fuaed.  proimii  aolice  (viihiR  fourwan  il*ra 
knot  from  ihe  •MUment  of  it  id  ihe  teat,  uilt  not  niffioa.  but  uaualU  ihe  neil  day  ts 
AceapUata  ia  dpi  avxnUirf.  Ibou^b  i»u:il  the  immediala  indaner,  an^  each  indoriei  U 
and  Hraimble  on  bills  piyMt  at  a  Mtuin  altooed  a  da^)  aiu<l  be  liren  tn  the  ilrawai 
time;  but  when  the  bill  la  payable  at  a  certain  and  indoniera,  or  they  will  be  diaehariied  from 
distance  nf  tim*  after  lifAl.  tban  ■ceepUnea  Teiponitbility.  Upon  DOnaer.ppianre,  the 
ia  aaaential  ami  ahould  not  be  dehtyed,  ba-  holdar  DHJ  imioMintiily  aoe   (he  drawer,  3 

'—■■--•■— foriajmentoftbebilldoea  Camp.  4S8.  and  indirt—    •  "—    '•"    ---^ 

ill  ii  in  aoceplad,  fl  T.  R.  - ■■---.■••  -l-  l 

112.    Chinr  on  Billi,  368).  the 
naponiiiHiii]'  nf  the  drawer  would  be  thai 
protraeled.    Arcrptance  of  an  ioLaid  bill 


•lin  to  run  till  it  in  aooepled.  6  T.  R.     i 

Bnyl.  1 12.    Chinr  on  Billi,  368).  the     ini;  to  the  terma  of  it.     No  protest  of  nn  ii 
'   '      '  would  be  iharefa;    land  bill   ii  eaaeniial  to  entitle  tha  holder  ( 


aenu  uielaaa.    S  B.  dt  A.  600 
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Bif  in  cue  such  bill  be  acc^rtad  by  the  drawee,  and  after  KcepUwc* 
he  fails  or  lefuMs  to  pay  it  wilhlo  three  days  after  it  becomes  due  (which 
three  dayn  are  called  days  of  grace),  the  payee  or  indorsee  is  then  to  get  it 
|ffot»ted  for  lum-paymtal,  i"  ^^^  aaine  tnani-er,  and  by.  the  same  pencMU 
who  are  lo  protest  it  in  case-af  oon-Bcceptani«,'hud  such  protest  muaiaUa 
be  notified,  within  fourteen  days  after,  to  the  drawer.  And  he,  on  prodnc- 
ing^uch  protest,  either  of  non-acceptance,  or  iloo-paymeiit,  is  bound  to 
tnake  good  to  .he  payee,  or  indorqpe,  not  only  the  amount  of  the  said  bills 
{which  he  is  bound  to  Jo  within  a  reasonable  time  alter  non-payment, 
HTithoot  ail)Ej)rote«t,  by  the  rules  of  the  cotninon  l&w)  (x),  but  also  iniereM 
and  all  charges,  to  be  computed  from  the  time  of  making  such  protesL 
But  if  no  proi^t  be  made  or  potiGed  to  the  drawer,  and  any  damage  aor' 
cruee  by  such  neglect,  it  aball  fait  on  the  holder  of  the  bill.  The  bill, 
wheii  refused,  must  be  demanded  of  the  drawer  as  sooo  as  con- 
[*470]  veniently  may  be:  for  dmugh,  when  one  draws  a  bill  of  "ex- 
change, he  subjects  hjmself  to  the  payment,  if  the  person  on  wbon 
it  is  drawn  refuses  either  to  accept  or  pay,  yet  that  is  with  this  liinitatiom 
that  if  the  bill  be  not  paid  when  due,  the  person  to  whom  it  is  payable 
■ball  in  convenient  time  give  the  drawer  notice  thereof ;  for  otherwise  the 
law  will  imply  it  paid  :  since  it  would  be  prejudicial  to  commerce  if  a  bill 
might  rise  up  to  charga  the  drawer  at  any  distance  of  time  :  when  in  the 
mean  time  all  reckonings  >nd  accounts  may  be  adjusted  between  the 
drawer  and  ibe  drawee  (y). 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get  tbe  drnwee  to 
discharge  i.,  he  may  call  upon  either  the  drawer  or  the  indorser,  or  if  the  bill 
has  been  negotiated  through  many  hands,  upon  any  of  tbe  indorsers  ;  for 
each  indorser  is  a  warrantor  for  the  payment  of  the  bill,  which  is  frequent- 
ly taken  in  payment  as  much  (or  more)  upon  the  credit  of  the  indorser,  as 
of  the  drawer.  And  if  such  indorser,  so  called  upon,  has  the  names  of 
one  or  more  indorsers  prior  to  hia  own,  to  each  of  whom  he  is  property  an 
indorsee,  he  is  also  at  liberty  to  call  upon  any  of  ihera  to  make  him  satis- 
faction ;  and  bo  upwards.  But  the  Gist  indorser  has  nobody  to  resort  (o 
but  the  drawer  only  (45). 

What  has  been  said  of  bills  of  exchange  is  applicable  also  to  promisso- 
ry notes,  that  are  indorsed  over,  and  negotiated  from  one  hand  to  auotbet ; 
only  that,  in  this  case,  as  there  is  no  drawee,  ther6  can  be  no  protest  for  non- 
accepiance  ;  or  rather  the  law  considers  a  promissory  note  in  the  tight  of 
a  bill  drawn  by  a  man  upon  liimseir,  and  accepted  at  ttie  time  of  drawing. 
And,  in  case  of  non-payment  by  tlie  drawer,  the  several  indorsees  of  a  pro 
missory  note  have  the  same  remedy,  as  upon  bills  of  esctiange,  against  (he 
prior  indorsers. 

(i>  Lord  Barn.  9M.  (y)  Silk.  ItT. 

Lt  eat  tatiiftaioT.  tat  IlM 
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CHAPTER  XXXI... 
OF  TITLE  BY  BANKBUPTCY." 

Tn  preceding  chapter  liAring  treated  pretty  largely  of  the  acqninO  n 
of  personal  property  by  eereral  cummercial  methods,  we  frOm  ^ence  shu 
be  easily  led  to  take  into  our  preeeol  consMeranon  a  tenth  methM  or  trans-  ' 
/erring  property,  which  is  that  of 
■  X,  Bankruptcy  (1);  a  tille  which  we  before  lifjhtly  touched  upon  (a), 
solar  as  it  related  to  the  transfer  of  the  real  estate  of  tha  bankrupt  (2), 
At  present  we  are  to  treat  of  it  more  minutely,  as  il  principally  relates  (o 
the  disposition  of  chattels,  in  which  the  properly  of  persons  concerned  in 
trade  more  usually  consists,  than  in  lands  -or  tenements.  Let  ua,  there- 
fore, first  of  all  consider,  1.  n'^o  tpay  become  a  bankrupt :  2.'WhatacfJi 
in^fiha  a  fnpLmpt  ■  3.  ^he  proceedings  on  a'coriimission  of  hanKrupt  : 
and,  ^4Js.  what  manner  an  eatfle'firgodds'and  chattels  maybe  tTonsfemd 
lixJianknipicy. 

I.  Who  may  become  a  bankrupt.  A  bankrnpt  was  befbr»  [£)  deffned 
to  be  "  ajrader^who  secretes  himself,  or  "  does  certain  other  acts,  tenJ- 
Tng  Ift  dflfrand  his'  creators.'*"'  He'waa"Tbrmerly  considered  merely  Th  TBS 
ilght  01  a'cVimihal  or  otfender  (c)  f  \  and-in  this  spirit  we  are  told  by  Sir 
Edward  Coke  ((f),  that  we  have  fetched  as  well  the  name,  as  the 
wickedness  *of  bankrupts  from  foreign  nattons  («).  But  at  pre-  [*472] 
sent  the  laws  of  bankruptcy  are  considered  as  laws  calculated  for 
the  benefit  of  trade,  and  founded  on  the  principles  of  humanity  as  well  aa 
justice ;  and  to  that  end  they  confer  some  privileges,  not  only  on  the  cre- 
ditors, but  also  on  the  bankrupt  or  debtor  himself.  On  the  creditors,  by 
compelling  the  bankrupt  to  give  up  all  his  effects  to  their  use,  without  any 
fraudulent  concealment :  on  the  debtor,  by  exempting  him  from  the  rigor 
of  the  general  law,  whereby  his  person  might  be  confined  at  the  discretion 
of  his  creditor,  though  in  reality  he  has  nothing  to  satisfy  the  debt :  whero> 
as  the  law  of  bankrupts  taking  into  consideration  the  sudden  and  unavoid* 
^le  accidents  to  which  men  in  trade  are  liable,  has  given  them  the  liberty 

^J  Bw  pu*  1st.  choQU  10  idopl  Um  waid  rg«W,  wUch  In  Fnnct 

m  IHi.  itfnMenilraciorlrach.aniiulliiiiUiiitxhintLnivl 

<c|  Stat.  )]u.  I.e.  19,  )  IT  l>«MwhnlKibniniHi*d1iltbuiiiii*.luvhi|i>uta 

W)4  1nit.  «7T.  tncs  MiImI.    Hlnfl.tTTI.    AnJ  it  U  otaarvaMa 

(()  ThawonlKairiidHlndAnnitlMwarltn-  lhitUwLLU*artlnllniBn|IUhiiUlutsconc«rnliw 

«H or  teiMc  whtcli dinlSM  Um  taUa  at  uiDiiWr  Hut  oOton, Milan.  VIII. r.4,"Mi|nit  inch  pw 

•f  ■  trvbiiniin.  (Durmns,  I.  «M),  and  ruplu.  bro-  aom  aa  do  mika  bankrupt,"  1>  » lilanU  tranalaUoa 

ftn;  danMlnilhanbronawlioaaaboparrUceof  «f  tlMrmietiliUom,fi>(/iMlai4M»Ma. 

InJa  la  bnkan  and  (ona  j  tbouili  uUian  nthat 

Cangraaa  of  th*  O. 

jnifarm  bankiupt  li      ,  ,  

deam  it  eipedient  to  aierciaa  that  pauBi  at    Tbe  deciaioaa.  howavrr,  aia  (nqucail^  appU- 

•epeal  nr  auauanaion  dT  tha  inafdrenl  Ian  of  are  naarlj  (lika. 

tM  a«iie^4l  alntea.    Saa  I  Kanl'a  Com.  393.  (3)  Sac  aiUu  MU  U  to  ebap.  IS,  p.  2M,  s 

^.     SeF  Ihe  inaalisnl  la*  a  of  New-York.  (umnHiy  of  IheAlaliilory  pnivi-iiana  al  prcwnt 

W  R.  8   1,  &.a.    They  diffrr  aci  much  in  tha  afTeuting  (he  real  eaUte*  of  banknipla. 

t  Mr.  Chnalian  ohacrtfa,  thai  "  thmuihont  of  tha  bankmnt  law  appaan  1^  haTt  baaa  ta 
rii<  Ihraa  Grataialulaaitiabankniptiaunirorn-  Bratanl  and  defaat  Ilia  (huidi  of  ciiDtiis 
If  aallad  40  oSiadtr,  and  tba  orifin^  i«ai|n    daUMS." 

(W)  Wm  Bov.  a.  fMI  K  ika  Md  or  tba  Vol.  B.  B. 
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of  ihtir  pefBons,  anil  *oms  pecuniary  emolumenta,  upon  conditioii  they 
surrender  up  their  wliole  eatftie  lo  1>«  divided  among  iheir  creditors. 

In  this  reaped  our  Legislature  aeoms  to  have  alieoded  to  the  example 
of  the  Roman  law.  I  mean  not  ihe  tantbia  lav  of  the  twelve  tables; 
whereby  the  crpdilors  mij;ht  cut  the  deblor'a  body  into  pieces,  and  oich 
A'  them  t^e  hia  propoitiooable  ahare  :  if,  indeed,  that  taw,  d»  debilort  m 
fortes  mcohiIq,  ia  lo  be  understood  in  ao  very  butcherly  a  light ;  which  many 
leaned  men  have  with  reason  doubled  (f).  Nor  io  i  me*M  thooe  leaa 
tahuman  lawa  (if  they  nuy  b«  called  w,  aa  titir  moaning  is  indiapUaUy 
oenain),  of  impriMHtii^  the  debtor's  person  in  chiuas  ;  sulgecting  him  iv 
■tripea  and  hard  labour,  at  the  mercy  of  hia  rigid  creditor;  and  aometimw 
soiling  bint,  hia  Wife,  attd  children,  to  perpetual  rereign  slavery 
[*473]  tr<ms  Tiberiai  [g) :  and  oppreeaion  which  produced  ao  many  'po- 
pular inaurrectionB,  aul  aeceseiuna  to  the  tneut  saeer.  But  1  meaa 
Ae  law  of  ctisum,  introduced  b^  the  Christian  emperors  ;  whereby,  if  a 
debtor  eadtd,  or  yielded  up  all  bta  fortune  to  his  creditors,  be  waa  aecurod 
from  being  dragged  to  a  gaol,  "  omni  fuogue  corporali  ervdatu  teautto  (A).* 
For,  as  the  «jr^etor  justly  observaa  (t)<  "  wkumantim  erat  spoiiatumfertiam 
ttdt  in  toiidutu  damnari."  Thus  far  waa  just  and  reasonable  ;  but,  as  iha 
departing  from  one  extreme  is  apt  to  produce  its  opposite,  we  find  it  aftw- 
wsrds  enacted  {i),  that,  if  the  debtor  bv  any  uoforeseen  accident  waa  re- 
dticsd  to  low  ciroumatances,  and  wouhi  jiomt  that  he  had  not  sufficieM 
left  tu  pay  his  debts,  ha  should  not  be  compelled  to  cede  or  give  up  eve* 
thai  which  he  had  in  his  posaeasioii :  a  law,  which  under  a  false  nodoo 
of  humauily,  aeeme  to  be  fertile  of  perjury,  injustice,  and  abiurdily. 

The  laws  of  England,  mwt  wisely,  have  steered  in  the  middle  betweei 
both  extremes  :  providitig  at  once  againat  the  inhumaniiy  of  the  creditor, 
who  is  not  Buffered  lo  confine  an  honest  bankrupt  after  lus  effecta  are  de- 
livered up ;  and  at  the  same  lime  taking  core  thai  all  hia  just  debia  shall 
be  paid,  so  far  as  the  effects  will  extend-  But  still  they  are  caulioua  oi 
eucouraging  prodigality,  and  extravagance  by  this  iudulgence  to  debtms  ; 
and  therefore  they  allow  the  benefit  of  the  laws  of  bankruptcy  to  bom 
but  actual  iradert  i  since  that  set  of  men  are,  generally  speaking,  the  only 
persous  liable  to  accidental  losaes,  and  to  an  inability  of  paying  their  d^Hs, 
without  any  fault  of  their  own,  if  persons  in  other  siluaiions  of  life  ran 
in  debt  without  the  power  of  payment,  they  must  take  the  cooaequences 
of  their  own  indiscretion,  even  though  they  meet  with  sudden  accidents 
that  may  reduce  theiT  fortunes  :  for  ibe  law  holds  it  to  be  an  unjustifiable 
practice,  for  any  person  but  a  trader  to  encumber  himself  with 
[*474]  debts  of  any  considerable  value.  If  a  gentleman,  or  'one  in  a 
liberal  profession,  at  the  time  of  contracting  his  debts,  haa  a  suffi- 
dent  fund  to  pay  them,  the  delay  of  payment  is  a  species  of  dishonesty, 
and  a  temporary  injustice  to  his  creditor  :  and  if,  at  such  time  he  has  no 
sufficient  fund,  the  dishonesty  and  injustice  is  the  greater.  He  cauLol 
therefore  murmur,  if  he  suffers  the  punishment  which  he  haa  roluniarity 
drawn  upon  liimself.  But  in  mercantile  transactions  the  case  is  far  uihei- 
wise.  Trade  cannot  be  carried  on  without  mutual  credit  on  both  sides: 
the  contracting  of  debts  is  therefore  here  not  only  justifiable,  b<n  necessary. 

;/)  Taybr,  CamineiU.  [r  L.  dsceisTinl.    B;b-    Uw  rtiultr  of  Uia  SaWn*!  wUa,  bat  Dmb,  t(« 
kanh.nbxrv.Iur.  [.  I.    Itetnscc.  Amu).!!!.  30.4.    doing.  Ihi  dcW  t>  undintosd  to  In    ItaJiual     ' 
IT)  In  Pegu  uid  tba  ijljiEszil  couiitriai  In  Eut    (Mod.  tin.  Iliil.  viL  lSg|. 

•r  hiVisrlf. 'mid  u!ia»l« of  hJ.i  » '£1»S  thlfdren ;        (>)  t<ui'*'t.  kST '"' 
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And  if  by  accideiiul  ctUsiitiH,  aa,  by  tlto  Iom  of  a  ship  in  s  WnqMst,  tin 
failure  ol'  brother  tradera,  oc  by  the  noa-paymeat  af  perMMt  out  of  trade^ 
a  merchaDt  or  trader  becomaa  iocaptbls  of  discharging  hia  owa  debt*,  '» 
u  his  misfortune  and  oat  his  faulL  To  th«  miafortunas,  therefore,  ef  det»' 
on,  the  law  has  given  a  compaaaionale  remedy,  but  deuied  it  to  then 
faults  :  since,  at  tbe  same  time  that  it  provides  for  the  teenrity  of  ow»- 
nerce,  by  easccing  ihal  every  coDsideraUe  trader  may  tM  declared  » 
bankrupt,  fbi  the  benefit  of  bis  crediton-as  welk  as  hiuMlf,  it  has  also  (le 
discourage  extraTagance)  declared  that'  no  <Mie  shall  be  capable  of  bviii^ 
nade  a  bauknqtt,  but  only  a  tradf ;  nor  double  of  ucttiviBg  the  full  bona 
fil  of  tli«  statutes,  but  only  an  wdustrimu  mder." 

The  lirst  statute  made  concerning  any  £a^ish  bankiupta,  was  34  Hi* 
VIll.  c.  4,  when  trade  began  Srat  to  be  propeily  cultiTatsd  in  England  : 
which  has  bean  alnuMl  icKally  altered  by  Matute  19  Elia.  c  7>  wbeiel^ 
bankruptcy  is  confined  to  such  peraoos  otAj  ^a  have  iMctJ  l&«  traie  ^  mn- 
cXanSlie,  In 'gross  or  By  retail,  by  way  of  bargaiuMg,, exchange,  re-cnang«» 
Eaitenngi^tvisance  Qj^of  .otWwiae  i  or  have  svughl  their  living  by  btig- 
tMg  and^£tUingJ3).  And  by  by  aiaMt«  21  Jac.  I.  c.  19,  person*  using  tho 
BlBle'  or  prole siuon  of  a  ceniMnir,  raceiwing  other  man'*  mwue*  aad  estatf 
BIO  their  trust  and  enatody,  are  also  made  liable  to  the  statute*  ef  bonk- 
rnptcy  :  and  the  benefit*,  as  well  aathepenol  parlsoflhelaw,  aro 
extended  as  well  to  ottnw  and  denimeitt  as  to  iMtunl-bom  sub-  [*47&], 
ecta  1  being  intended  entiiely  for  the  protection  of  liaAa,  in.  whiob 

(I)  Tint  h.  imUhc  coltncti.    (DoftHn*,It.  MV). 

O)  Onr  ntkiT  u^matas,  »  f^  '4in,  that  b%A.nii0cj,  wUch   is   ■   ipMia  of  aclisb 

■  eon  mill  ion  arbinliniHcT  <>^eii  out  igunsl  ThelwodsfiaiotuiMT,  pertw^ii,  b«  mconciled 

u  infani,  in  of  no  legiil  VMliilii;^.     (£r  porn  bj  a  third,  in  which  it  hm  KltleJ,  upon  ie>y 

Mbtm,  I  Vai.  *  Bm.  ««.     Rayai*  Bmvh,  inteltipbtn  principlea.   thai  ■  lunatic  eannnt 

9  Vm.«)IJ.     Bat.  when  «  mlmt.  Ua  htld  aonaiii  n  act  of  taDBkniptoy  i  but  if  Uienar- 

bimaelf  oul  to  Iba  yroM  i>  an  nilall  and  lui"  ij  sal  anna  vhan  bs  did  tha  ait  upon  which 

•quily  will  not  ba  diapoaed  iDiiiniirily  lo  lu-  «h*  luch  comniiuiun  nhould  not  be  aiipfiancd. 

prneda  a  commigsiDn  aninit  him,  on  hia  pe-  {EsjitrH  iWdj,  dacidsd  Bih  Juna,  1793). 

litian :  l>iit  will  leiva  bin  to  brinihia  action  Tba   tccond   atction    oS  th*   cDnanlidaWd 

at  law.     (£z  pani  WalMim,    16  Tea.   S80).  banl>nipt  act  (S  Geo.  IV,  e.  IG),  SDanu  that 

Hanied  women  caiiiiDt,  gentially  apeakiag,  all  bankara,  Imikara,  and  penona  uain^  iha 

1*1  uf  a  fteeman,  i>.   bj  tha   euitoni  of  the  and  peBonsiniuHnj  thipt.  oriheir  fnightior 

city,  liabia  to  a  eommiaiion  of  bankmplcf.  other  mattcra,  agAinat  petili  o(  tb*  »a.  wan- 

U^Vtiy.PliUija,  1  W.  DU.  ST4.     Etjiaru  haDaaiDca.    wharfinfan,     packan,    builden. 

CiBTingun,   1  Atk.  906).     Aal,  iu  ciiea  not  carpcnlera,  abipwiiihti.  TiAuBlleia,  kaapafs 

coming   wiihln   ih*   cualom  of  London,  if  a  of   inm,    Mivema,   botela,    oi  oolTaS'bouM^ 

inanied  woman  ba  an  circumataDctd  M  to  ba  d^n,  pristcra,  blencbeni,  fullrn,  cxlendeni^ 

^  bankniptcy,  {Et  jKirli  FriUtn,  Cooke't  fi.  tag,  aiaha>|C,  biinerin|,  comminaiDii.  con- 
L.eh,   3,  >,    J),    whiah  ia  coiuidered  piattj    tignnwola.  orolherwiae,  in  grosi.oi  byrvtalli 

(Ks  ftiu  IJMrutM,  IT  Veil.  351.     Ea  parl§  aaaeanlaorfacionfor  ulheia,iB*k  tlieir  liTiof 

Bvard,  I  GIrn  &  Jameian,  3L1.     Ba parit  bj  buiiDguid  arIliiif,oib}' huvuig  andaellikf 

F.-rnniH,  I  Vca.  &  Bea.41.     fiiporli  SAwa,  for  hira.  or  Iw  tbe  workoianahip  of  fioaila  or 

rji'l,  an.     In  Iht  malUr  b/ Wail,   i   i*c-  tl.  oamoiodiliea,  ahall  be  deemed  ttndeialiabla  w 

Walk.  610.     Lit  T.  ZofMi.  t  RoH.  343.     It  bwMma  bankrupt :  Prorided.  ihU  no  fatmer, 

trna  laid  down  in  £i  fiuii  Laylm.  (B  Vea.  iTaiiei.   common   iBboiiier.  oc  wntkman  for 

DKiu^  in'l3  Vea.  590),  Lord  £ld*n  held  that,     eiat.  w  trading  compiniea  eslabtishe'd  by  char- 

Ihe  iu  nut  ic  again*  ■  an  action,  M  luDaCjr  "*«•    audi,  a  trader  liable  bj  tiitus  a(  lb*  atid  act 
Dui   ba  a   dafODM  againat  a  eanniiauoa  of    lolieroma  bankrupt. 
(aT)  Bm  Hut.  B.  (9T)  M  UM  iB4  of  tba  Vm .  B.  n. 
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d'ens  are  oflen  as  deeply  concenied  u  nstives.f  By  muiy  subeMjnent 
aUiutes,  but  lastly  by  statute  5  Geo,  II.  c.  30,  (m),  bankersjhrokerjt^a^i 
factori,  are  declarad  liable  to  thn  statutes  of  bankruptcy ;  and  this  upon 
t&e'8BTne  reason  that  scriveners  are  included  b^  the  statute  of  James  I., 
Tiz.  for  ibe  relief  of  their  creditors  ;  whom  they  have  otherwise  more  op- 
portonicies  of  defrauding  than  any  other  set  of  dealers  ;  and  they  are  pro- 
perly 10  be  looked  upon  as  traders,  since  they  make  merchandise  of  money, 
in  the  same  manner  as  other  merchants  do  of  goods  and  other  moveable 
fihaltela.  But  by  die  same  act  (n),  no  farmer,  graxier,  or  drover,  shall  (as 
such)  be  liablo  to  be  deemed  a  bankrupt :{  for,  tboDgh  they  buy  and  sell 
com,  and  hay,  and  beasts,  in  ihe  course  of  husbandry,  yet  trade  is  not  iheir 
principal,  but  only  a  collateral,  object ;  their  chief  concern  being  to  manure 
and  till  the  ground,  and  make  the  best  advantage  of  its  produce.  And, 
besides,  the  subjecting  them  to  the  laws  of  bankruptcy  might  be  a  means 
of  defeating  their  landlords  of  the  sectirity  which  the  Ian  has  given  them 
above  all  others,  for  tbe  payment  of  their  reserved  rents  ;  wherefore^,  also, 
npon  a  umilBr  reason,  a  rvcei'ver  of  the  king't  taxta  is  not  capable  (o),  aa 
such,  of  being  a  bankrupt ;  leat  the  king  shonld  be  defeated  of  those  ex- 
tensive remedies  against  his  debtors,  which  are  put  into  his  hands  by  the 
prerogative.  By  the  same  statute  {p),  no  person  shall  have  a  commission 
of  bankrupt  awarded  against  him,  unless  at  the  peSlToii  Drsume~im«  cre^- 
torr^Vhom  he  owes  100/.;  orof  fteo,  to  whom  he  is  indebted  150/.;  or 
of  more,  to  whom  altogether  he  is  indebted  2001.  (4).  For  tbe  law  doea 
not  look  upon  pereons  whose  debts  amount  to  less,  to  be  traders  considera- 
ble enough,  either  to  enjoy  the  benefit  of  the  statute*  themselves,  or  to  es- 
title  the  creditors,  for  the  benefit  of  public  commerce,  to  demand  ifae  db- 

Iribulion  of  their  effects. 
[*476]        *In  tbe  interjvetation  of  these  sevenl  statutes,  it  hath  becm 

held,  that  lmvia|^  only,  or  selling^  *>^l  will  not  qualify  *  map  ** 


Sf« 

KK 

(O'The  an»><inl  oT  th>  debt  of  tha  petition- 
ing Ei«dilor.  or  creditor*,  ii  atill  fiiea  at  tha 
aiims  aialed  in  the  ten  ;  but  the  ISih  aeclion 
of  Ihe  aiatuig  of  6  Geo,  IV.  c.  IB,  enacla  that 
every    pet«nn   who   hu  fi»an    credit  to  any 

t  Mr.  ChriMian  oliaerrai,  that "  any  pencm, 

auD  parable  at  a  eertaia  Ume 

ahall  not  hara  arrived  when  aueh 
milted  an  aclof  hankruptCT,  may 
iag  oredilor,  wholher  he  iliall  ha 
rily  in  nritinf,  oiMlwrwiaa,  for 

from  earth  not  taken  ttam  Aa  fa 

*UchtiM 

»>pelilia» 

la  Enilnnd.  allhonqb  lie  neitr  retidea  here  a>  Riilad    a  mm  wberain   diere  waa    ■   sriek 

IraJer,   may  be    a  bankrupt,  if  he  ahould  Kmundti[X)n  which  he  dug  the  cUy  and  mum- 

•rune  to  England,  and  commit  an  act  of  bank-  lactureil  biiaka  for  lale,  the  court  of  Commia 

BpiCT  whiUthe  i*  here.     Coop,  398."     And  Plea*  decided  be  could  not  he  a  banktupc; 

ae  Alitn  r.  Cnnm.  4  Bam.  ii.  AM.  41B.  bnl  Uiii  judgmrnt  wat  aAerwaida  revened  by 

t  Mr.  Chriaiian  obiervea,  that  "  althou/gh  a  the  court  of  King'a   Beach.     (1    T.  R.  }L 

tinier.  gTaiier.  and  drover,  cannot  from  Iheir  Cuoke,  SS.Srd  edit.)" 

•■peciive  DTcipaliona   alone  be  baiikrupla.        In  £>  pott  Si^t,  (I  Tea.  dc  Be*.  SSOX 

el  if  thfy  nuy  and  aell,  or  are  dealer*,  inde-  it  waa  hen  that  m  farmer  making  lime,  Ikhii  > 

endently  of  Iheae  chariclem  Uiey  bpeonM  )inw-pit  epened  before  iha  comnwneeBcni  ol 

tke  Mher  Iradera,  auhjecC  to   Ihe  bankrupt  hia  term,  and  itUing  ibe  aniplu*  beyond  whtf 

twa-  at,  one  fanner  wa»  declared  a  bant-  he  wanted  for  m '-  ^-'  -  — ' -■'■- 

nught  large  qna 


ir  planting  or  cunauming  npoi 
>r  aviling  again  for  profit;  (I 


for  profit;  (I  Str.SIS);    lariwd  in  . 

--■--illy  bought  hoiaea,     Geo.  IT.  c.  16),  but  cattle  and 


I  oDt  re-telling.     (I  T.  R.  SR). 


SKialy  declared  to  beittihin  ifae  par 
tbe  act.    Bm  doKi  ^  potu 
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W  a^Anipt;  bat^it  rnuU  bo  both  bnyiiij:  and  selling,  and  alsu  getting  ■ 
lit '^ihoSfltw  it.  Ab,  by  exercising  the  calling  of  a  merchant,  a  gnKserV* 
murcer,  oi  jn  one  gt;neml  word,  a  ehampan  (5),  who  ia  one  that  buys  and 
sells  any  thing.  But  no  hoodicrert  occupation  (where  nothing  is  boagbl 
and  sold,  and  where  therefore  an  uxtensive  credit  for  the  stock  in  trade  ia 
not  necessary  to  be  had)  will  make  a  man  a  regular  bankrupt ;  aa-  that  of 
a  huabandinui,  m  gardener,  and  the  like,  who  are  paid  for  their  woi^  and 
labour  (7).  Also  an  inn-keeper  cannot,  as  such,  be  a  bknknipi  (r)  (6) :  for 
hia  gain  or  livehold  does  not  aiiae  from  baying  and  selling  in  the  way  of 
merchandise,  but  greatly  from  the  uae  of  his  rooms  and  furniture,  his 
attendance,  and  the  like :  and  though  he  may  biiy  com  and  victuals,  to 
sell  again  at  a  profit,  yet  that  no  more  makes  him  a  trader,  than  a  schixil- 
maaler  or  other  person  is,  that  keeps  a  boarding-house,  and  msL^is  consi- 
derable gains  by  buying  and  selling  what  he  apends  in  the  house  ;  and 
such  a  one  is  clearly  not  within  the  aiatutes  (j)-  Bat  where  persons  buy 
goods,  and  make  them  up  into  saleable  ooinmodities,  as  shoe-makers, 
smiths,  and  the  like ;  here,  though  part  of  the  gain  is  by  bodily  labour, 
and  not  by  buying  and  selling,  yet  they  ore  within  the  statutes  of  bank- 
rupts [I) ;  for  the  labour  is  only  in  melioimtion  of  the  commodity,  and  ren- 
dering it  more  fit  for  sale. 

One  ajngle  set  of  buying  and  selling  will  not  make  a  man  a  trader^  (7)  i 
buia  repeated  practice'j  and  pr5Iir~By~it.  '  Buyiitg  a.nS  selltng  tia'nti -'stoek, 
or  other  government  securities,  will  not  make  a  man  a  bankrupt  \  they 
not  being  goods,  wares,  or  merchandise,  within  the  intent  of  the  statute, 
by  which  a  profit  may  be  fairly  made  (u).     Neither  will  buying  and  sell- 

(fl  Cn.  Cu.ll.  il)  Cre.  Cv.  11.    flUiui.Ml 

(r)  Cm.  Cur.  MB.    Sklnn.  Ml.  (.)  1  P.  Wbm.  308. 

(»  Skinn.  m    1  Mod.  130. 

(5)  It  bu  been  long  held  chat,  if  the  tfft-    idTcrling  to  ibii  derison,  etprtued  hi*  opi- 

ehaninan."  ihil  ii  i  lufBciro)  dncription  of  rlul  whelher  the  uu  were  Few  or  niuT,irtha 

Iradini;  to  support  ■  eommiieion  of  l«nknit>t.  liitiennaii  went  out  for  the  purpoie  of  buyiog 

n.    And  a  Kenenl  >tatcmeat  ta  tfae  cnmrnia-  fiih.  IhM  would  make  him  a  general  Irader; 

aran,  (hat  the  Ixaliriipl  "got  hi>  liTJng  bv  bu|r-  aiilt,  if  the  cue  were  no  more   Ihiin  that  a 

lag  and9e11titf,'*isenongbia*tipport  ii.Uiouch  pvrvon  ^ba  went  to  ae^  U)  tiah,  and,  not  ob- 

tbahankrapt  IB  deaerilMd  Ml  waterman:  (£t  laining  a  luffieient  cargo,  buyi  a  few  fait  to 

ftU  Htritrt,  3  VeB.&  8m.  400);   fcn  no  mnke  it  up,  il  would  be  hauy  lo  »ay  Him  luoh 

elcawr  inroniuitUHi  CMi  be  Teceired  from  ihe  a  piini«I  bujing  would  Hmouni  to  k  general 

•tprvMioa  "  dealer  aodebapni«n."thin  would  trading,     aueh  a  oua,  hi)  Lordship  adiied. 

bt  ronveied  by  the  deecriplion  of  the  bankrupt  nuU  alwap  depend  upon  iu  own  paniculil 

«■  one  »na  "  gained  hia  liralibood  by  buying  circumitxncea.  lod  b*  properly  the  aubjesi  of 

indBolling;"  whichgen«nl>lBtenientwillxi-  atrial  at  law.     It  wan  further  olnervrd.  ibU 

■ilthefindingofanyparlieularliBding.  (WJit  a  faimer,  who  ii  conrening  hia  applea,  the 

T.  Small,  2  Brod.  ^  Bing.  27.     S.  C.  2  Will,  fruit  of  hit  on^hmd,  into  cider,  md  finding  b« 

CbL  Ch.  Sfi).  hai  not  a  ralGeienl  ■iipply  from  hia  own  of 

(6)  The  act  of  S  Geo.  IV,  c.  IS.  elpmnly  chard,  mttkei  up  Ihe  deficiency  by  purrhaaina 
(iwau.  that  inn-ksepen  ahall  betahjactto  tha  ipplei  from  hi)  neighbour*;  or  the  owner  and 
bankrupt  lawa  :  am  itiUe,  the  conolodiug  pan-  worker  of  a  cnal-mina,  who  buy)  small  atti- 

(7)  [I  has  been  decided,  ihat,  aingle  jinr-  Ihem  again  id  hia  own  pit, men ;  doe)  not 
abate,  made  with  inlenl  in  sell  again,  is  thereby  render  himself  a  trnder  wiihin  tba 
•non^  to  RonMitnte  a  inMJing.  ao  aa  to  bring  bankrupt  lawa.  (fii  porta  OtUimort,  S  Sm», 
ibc  pM,y  wiihio  ihB  puiriew  and  operation  rf  4ST.  429). 

tba  liankmpi  lawi.     {Halra^  r.  Owynt.  3  But,  it  aaemt  iiniM  clear,  the  qneslion  of 

Tnunl.   116,      Neabndi.BM,  HtJt'a  N,  P,  law  ia  not  now  goremsd  liy  lh«  yMnhmoftba 

O,  2335-    This,  howe«r,  mnat  be  gusliSed  ,  trading;  ilia  a  tellled  rule,  thai,  if  Bnynlianger 

Lon)   Ellenborougb    heM.  Ihat  a  fiihemsn,  may  l>a  supplied  with  the  coinnHidily  which  it 

Ihe  bankrupt  laws,      iPatmaH  » 
T.  K.  >t1     Wntht  T.  BM 


who  bought  fiah  at 

aea  from . 

ilfaet  boata, 
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sy  r.  Krct,  3  Gu^b.  233^  : 
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an  THE  RIGHTS 

ing  under  puticulsi  retftunls,  or  for  p«mctdar  purpOMs ;  a«,  if 
(•477]    'a  connniiaioner  of  the  ustj  naea  to  bay  victuals  ibr  the  fleet, 

and  dispose  of  the  sui^ns  and  refuse,  he  is  not  thereby  nude  S 
trader  within  the  statutes  (to).  An  infant  (8),  though  a  trader,  csnnot  b» 
made  &  buiikritpt ;  for  an  infant  can  owe  nothing  but  for  necessaries  :  and 
the  statutes  of  bajikmplcjf  create  no  new  debts,  but  ofrfy  give  a  speedier 
■ad  more  eflectttat  remedy  for  recoTeliny  such  as  were  before  due  :  aait 
BO  person  can  be  made  a  l»nkrupt  fm-  ^ts  which  be  is  Mt  liaUe  at.  IsW 
b>  pay  (z).  ^mjt  feme-covertinjjmdon,  being  k  sole  trader  accoidivjr 
to  the  custom,  is  liable  to  a  colSmis^^  bsaErupt  (y)  (9),  [10). 

2.  Having  tiius  considered  who  may,  snd  who  may  not,  be  naito  • 
bkakrupt,  we  are  to  inquire,  secondly,  by  what  aeis  a  rovi  iRST*  hecoaw 
a  bankrupt  (II).  A  bankmpi  iT^a  in^et,  wKb  iiecretes  himself,  oV'£e«' 
certain  other  acts,  tending  to  defraud  hia  creditors."  We  h«Te  hitherto 
been  employed  iuexpl&initig  the  foTnier  pan  of  this  description,  "a  trader;* 
let  lu  now  attend  to  the  IsUer,  "  who  secretes  himself,  or  does  certsin 
oiber  sets  tending  to  defeaud  his  crediton."     And,  in  general,  whenerW 


Jl': 


lilhiotuit  to  dtlMt  or  dalij  hm  cnHtan. 
lull  be  iIhidhI  v>  h»e  tlienby  eammilud  la 
ct  of  b«nknip(cy. 


^..   -.  iniolicDl  Uoa.     (2  K.  S.  IS,  slnder't  praperlv,  in  uiMt  far  it»  bvM 

I,  aDtf  JS.  1 2).    Tha  jmpenj  of  >  debUi  hi*  crediion,  ihn)!  not  l«  dwincd  ui  *• 

■T  In  ciiiclied  b;  hi«  crmliion,  when  h«,  b«-  bankruptcT,  unlm  ■  cninirimioB  inur  « 

i|  Ml  intubitint  or  ike  dais,  liepvti  Troni  k  mt  eitcnimi  monilu  fron  the  ciecalia 


lat  Ml  inlubiti 

tanoi  taaroid  ciril  proceu  :  orwhsn,  notbs-    cieciitfd  l^cichol  the  iruitcs*  wiihin  Men 

'■    diji  t&et  Lhe  sioeulion  thtnof  bj  llw  tnilw, 

—■ '  ■'- "-   -'  BMh  p«rtj  H  Mlgiicd 


uil  formon  Ihin  ■  y»r,<tr  in  the  *l>ti>  pri> 
(id.  p.  U.  4  1) :  or  reii>in<  iinpri»n«l  ni 


harinc  b«< 
fc,tdAt.o. 


BMBtof  hisprape'ny'.'  (Id.  p.34.  fl).    Thew  eamm'uat ai  tm  ithi  ar  mn-payrnvnt  af  Wb 

■cUarcDnce.-iliDcnl,  dec,  ib  nolnrihimaeUea  prt«in  fbr  twamylone  dt^  aUfr  utj  dotanM 

iffsot  any  mnirer  oC  the  ineolvsnt'e  piopenj.  fee  debt  lodied  Hfiiiitt  kim.  and  not  diiebHt 

A*  to  Ihn  im^aniag  of  raiidtat  in  tbii  act,  eea  ed,  cnzj  luch  uuler  ihall  be  dHiaed  to  h**t 

1  WandcU.  43.  therehf  committed  iin  ael  of  banlunpter ;  er 

(10)  S«e  the  rerereace  giTen  in  Dole  T.  if  enjr  trader,  hiTing  lieen  erreatcd,  eoawit 

fll)  The  3rd,  «h,  and  9th  ■eationa  of  Iho  tad,  «  detailed  far  di4«.  ahall  escape  out  oi 

ilatuta  ofQ  Geo.  IV.  c.  16,  enact.  Ihit.  if  Mj  prieon  orcuau^)r,  evei?  inch  tiader  abatl  he 

tndec  ahall  depart  thia  realm,  or,  being  out  of  daenwd  lo  have  ibere^  eomroitiKl  aa  act  ft 

Ihii  realm,  rbuM    reiniio   ahroad,  ot  depart  binkrupley  fniin  the  time  of  euch  amet,esA 

fpno  hia  dwell ing-houaa,  or  otherwiee  ebient  initiiient,  or  detention.     And  by  the  8lh*te 

hitnaelf  lo  b*  ineaiad  lor  any  debt  ml  due,  any  trader  i^  ahall,  after  a  tioekei  elrnct 

orjield  bimeellln  priinu,  nr  aiiRtor  himeelf  to  againit  him,  compoand  wiih  the  petitioaiai 

be  outlawed,  or  procure  hinnpir  to  be  arreel'  credhor,  »  a>  to  par  or  giee  him  aecuriiy  ba 

ed.  or  hie  nooda,  money,  or  chniieli,  lo  ba  au  more  in  lhe  pound  ia  mpeci  of  hia  deix  IhaS 

uchad.  aequealered,  or  taken  in  aKeculien,  or  the  olher  eradiioia.  ahall  be  held  ta  han  Aen- 

oiake  or  cause  to  be  made,  eilher  within  Ihta  by  eodiniilled  en  ur  or  hankniploy  :  and  ii 

raaliB  or  eliewhere,  anv  fraudulent  (rant  or  any  oomniiaalnn  haa  imueil  upon  the  deckel 

caoTayincfl  of  any  of  hia  laHde.  tenemenu,  in  ainick,  tha  Lord  Chaneellai  <nsy  either  an 

goods,  or  chailele,  or  make  or  cauie  to  ba  perKde  lhe  aame,  or  order  ii  lo  he  prnoeedt* 

made  any  frnoduleni  gift,  deliteiy,  ot  uanafar,  in,  aa  he  ihall  aee  Dt :   and  the  .Prediior  ta 

at  any  of  hiii  foodi  or  ehultels ;  every  eunh  caoipouAding  ehall  forfeit  hi*  wbofc  debt.  *■ 

tisder,  doing.  sutTennn,  procuring,  axacnimr,  reFiind  or  deliwr  up  the  paynent  w  aMt*) 

permiliing.  makinjt,  or  caueing  to  be   made,  w  tf  him  reaai>«il 
anf  of  the  eeia,  deed),  or  atiln*  afef  aid, 
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«i|B^ttradM,  as  in  bafaradwortbai.  bath  andwTourad  to  ■void  hit  creditors 
or  erdda  their  jiut  demanda,  Ibis  haTE^l^n  declwed  by  ihe  lejtislalure  tr 
Bean'aci  orFiiOEWplby,' UJWn  which  scoihmiaaion  m^  be  puft^  "ft-  For. 
tiT  this  extrajiidioaT "method  of  proceeding,'  which  it  allowed  merely  foi 
the  benetil  of  commerce,  (iw  law  ia  tiUvtatly  watchful  to  deU-ct  a  m»n 
whose  citcumBtancea  are  dediaiag,  in  the  fint  inatanoe,  or  at  least  aa  early 
as  possible  ;  that  the  crediton  a»y  raceiTB  as  lai^ge  a  proporciiin  of  their 
debts  as  may  be ;  and  that  a  inaa  may  not  ga  on  wantonly  waatiag  hia 
■obsiKiice,  and  then  claim  the  beaefit  o(  the  alatutes,  when  he  has  nothing 
'efi  to  distribute. 

To  learn  what  the  particular  acta  of  bankruptcy  we.  which  render  a 
imui  a  bankmpt,  we  must  ccMuiilt  the  several  atalules^  aad  the 
rMoluliona  formed  by  the  courts  thereon.  'Among  Uieae  may  ['478] 
tikwefure  be  reckvned,  1.  J]jijii£liBg  Jjpi^.lhe  reuliu,  wherRbjf  a 
man  withdraws  himself  from  the  jurisdiction  and  coercion  of  the  law,  viOi 
iwsnt  to  defraud  hia  creditors  (s)  (I2j.  3.  Departing  from  his  own  house, 
with  intent  to  aecreta  hintself,  and  avoid  his  creditors  (a)  ( 1 3).  3.  Keep- 
ingin  his  own  house,  privately^  so  as  not  to  be  seen  or  spoken  with  by  ^8 
cTeilitiirs,  except  for  just  and  oecessaiy  cause;  which  is  likewise  con- 
atrucd  to  be  an  intention  to  defraud  hia  credilora,  by  avoiding  the  process 
of  the  law  (6)  (14).    4.  Procuring  or  auflering  himself  mlliog  to*  ba 


(II)  A  eommiHinn  nf  bukrnpwr  awnnl  moat  cbh*.  Is  be  !sf\  to  ■  jiuy  lo  JetermJnB, 
b*  ■aflititnl  rnerdT  hf  ihgirlngihu  lbs  dsbt-  npon  mil  the  circunuMncm.  {Alirid^e  •.  /re- 
ar it  naidini  ahiMd.  more  MpMJitllf  if  lb*  IwC  eiimJ  inj  Thdqi.  ST3).  But.  if  ■  trader 
rfgbt  wu  nol  due  whpn  tw  vsu  aLnHd  ;  Tor,  quiUod  tui  dwell iii|-houia  wiih  the  inieotiaa 
ia  «Bh  ems,  wh»i  Jaw  could  be  giien  lottie  of  delaying  »  ereditor,  the  ut  of  brenkrapicf 
act  of  bankrufrter  T  If  •  Rwn  gae>  out  of  the  oiU  aot  be  In*  ooinpleu  beeaiiaa  ii  am  mm- 
kiogdooi  wilh  «  fair  intentioit,  mud  for  a  pn^  mitted  undor  the  impreMiui  of  a  groundleia 
per  purpOM:.  Ihol.  it  bea  boso  lonj  delermin-  appretianiioo.  ForiiulanEa.iradeblar,  Inlaw- 
ed,*iu  not  be  en  net  of  liBtikniptBjr,  ihouiih  tDfthatkwrit  ii  out  againit  him,  and  areini 
CTcdiiora  are  delayed.  Tli*n,  aappMa  a  Baa  ■  bailiff  dbminf  la  hia  hoiiH,  ahicDndt,  Iha 
who  wu  nol  in  debt  wbea  ba  waBl  abruad,  aei  of  tianknipicf  ii  complete.  aJikauih  iha 
eonlinupslc  reiide  IhRre  titer  debt*  are  eod-  sficar  in  fact  had  hnt  the  writ  witb  htm.  (£■ 
Cncted  here  Ijy  hi>  a^eiit  or  partner,— bow  oaa  fatu  BurftrJ,  15  Vea.  4SD}. 
hi*  lenTinj  thii  kin^nin  be  ainneoiad  aa  an  A  tnder  may  be  luihy  of  an  act  of  baiik 
kei  of  bnnkrnpiey  with  the  pottennr  debtt  roplr.y,  not  only  by  departing  from  the  realm, 
(JSz  parit  .Vitru,  5  Vp*.  978).  Asd  Ibougb  or  ahtconding  from  hit  dwellini  hoiM.  but  by 
a  tndnman  I*  letually  indahtad  at  the  lima  ~  otbrrwiae  alaeniing  himaelf.^  if  hn  dors  v> 
of  bia  depnrtDre  from  the  lealm,  aiidaaaM  of  with  ialnl  to  delay  hit  cmlitun  ;  {HarBiy  v 
bi*  oredium  may  aiilfar  delay  is  conaaqDenoe  Ranut^itm,  1  Barn,  tt  Creu.  00.  Jmhiu  t. 
•f  that  departure,  it  w!!!  not  be  aa  act  of  IM  Cmn,  1  New  Rep.  £3i.  Oim-iiifluam 
bankruptcy,  without  pmof  at  nece*Mr^  Inlie-  v.  Ltaf,  3  Manh.  S41):  aod.  in  auch  naaa 
ranee  that  the  departure  waa  with  an  mint,  alao.  the  aot  of  l>ankfDptcy  dependa  on  the  ra- 
ai  the  reiy  time,  to  delay  er«Ulora.  (B>  Iniu  delay;  ii  ia  immHlerial  whether  that  in- 
pant  fhlnrni,  2  Vaa.  dc  Bea.  ITt).  Sea,  unt  wai  ptoduotire  of  actual  deUv  or  AOl. 
Kowerer.l  Wendell.  43.  {Clmimmli  r.  Han,  I  Hh-i  dt8e1.G7'9).     Bol, 

(13)  The  departure   sT  a   Iradn  £mn  bia  a  iklitor'a  mrre  breach  of  an  appoinlmen.-  •> 

Mn,<fWB'v.>a(fger,  TT.  R.M4],iaanaoI  ing  the  dcblor'a  abode  or  luual  plaee'of  huti. 

of  banknipley, though  nooiaditorbe  infaetde-  neaa).  wiihout  any  evidence  thai  Ihe  dcUor 

■aveJ  thereby.     {Reirrlm  t.  Iiilitril,  0  Eait,  abteoted  hlRiHlT  fmin  iha  place   appoinl&d 

Ml.     H'itham*T.JVii>ia,l'ra>inl.STO.     Bflg  eritb  a  riew  lo  delay  hia  erwlitaia.  diiaa  not 

T.  %M(U.  1  Man.  ft  Sal.  363.     Hanwy  r.  preaaat  eran  tprima/DOi  can  of  an  ai  i  oT 

KamtbcUiKn,  y  Bern.  &  Cn*.  SO).     Bulman|'  UnltnipUy.     (Toiler  i.  Jimn.  2  Bing    3} 

eircumitancei  may  nfTord  a  aaliifacloty  aa-  The  caae  might  be  tenr  difTeient  if  Ihe  place 

S nation  of  a  trader'*  condnffl  in  depaning  ef  appaintnent  were  thai  in  vhich  the  dehim 

mLMdwdling.housei  (  >Vyd*ies'.  sw,  14  wu  in  Ihn  habit  of  giiing  daily  mi'- nd<inc«. 


Vei.  IMj:  nnd  whether  anrh  drpatiura  waa     forltae  purpoaeof carryingnn 
—  -   --■-'-  iih  an  inlrtii  la  delay  a  cndi-    mm^^iui  t.  Laang.  2  Manh.  Xei^ 

n  at  fad,  which  ii  propei,  in         (14)  Ad  aM  el  baskn^qr  nwyba  ei 


Vol.  1. 
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*>t«>ted.  or  ouiiawetL  or  iaanjumcd.  withogt  jiat.wdlj'^ftl,  cyi»o  i  wbidb 
i§' likewise  deemed  an  aueinpt  to  defraud  Lis  crediuire  (c)(15).  5.  Pta- 
-curing  hia  moiieyj^  goods,  chaueU,  and  efiects,  to  be  attached  or  aeijueB- 
tered  ity  any  legal  proceuj  which  is  another  pta,ln  and  direct  endea- 
vour tu  itisappoiot  bis  ctuditora  of  their  Becurity  (</).  6.  Making  any 
ffu^ulfiiit  fwnveyaiice  to  a  friend,  or  aocret  trustee,  of  &i3"Iaiids,ten«- 
ments,  goods,  or  chailels  ;  which  ia  an  act  of  the  aame  suspiciuua  natun 
with  tke  iast(«)(16).     7.  Pioouring  any  prMectioo,  not  beiu^  himseU 

(c)  IMA  1  lac.  Lets.  (e)  IHd. 

14   But.  1  Jtc.  L  r.  1ft. 

lad  tqr  denial  to  ■  psnon  who  kaowi  that  tba  tba  nodatii  itanite  which  relate  to  thia  iialta. 

dabUr  ii  in  itw  bouM.BHl  ncluallr  hoitn  him  cited  anii,  in  noie  (It)  lu  ihia  diauier. 

(ive  direction)  to  b«  denied,  nnd  eien  MM        (16)  The  ItaluM  of  t  Geo.  IV.  e.  It,  (U 

Inni  ihniijh  Ih*  window  uf  ■  putiiion:  the  ililiiil  ■irn.  ii n  (1 1)  rn  iliii  i  liiiiiai.  mkitik 

pDnf  of  beginning  to  kMp  bouM  daptodiag.  aea].  caaou,  ihal  ■  conrejanc*  of  tfa*  nkj* 

nut  upan  tlw  poiailiiiilji  of  (fnining  acceu  b>  even  o{  a  tndeHg  piopertj,  in  litiH  for  thf 

the  debtor^  tivi  upiin  hia  mteniinn  in  denjrtnf  benefit  at  hia  czwlitora,  thoufb  ii 

niniBcIf     (Ei para  Baw^sni,  lb  Vta.  taOj.  a  laliM  auofa  caecM  nut  of  Ibe  ordinu;  e    .._ 

1  tnidrr  f  i»ca  a  gunerml  order  to  be  diinied  to  of  diRlribution  bj  prooeu  of  iaw,  ahall  not  In 

all  cnmen,  ihia  a  auffiaient  evidence  of  a  be-  tpm/aclt,  m  it  fonneii^  via,  an  act  of  baak- 

ginning:  lo  licep  baii«  wiih  inlantion  lodalaf  ropUr. 

ereditari  ;  and  nay  conHiiuie  an  wt  of  liauk-         uniUr  tb 

nipley.tboiidh  no  creditor  it  aclunnr  delated  onlec  id  (in:    .     . 

'„T  inch  order:  lUa^d  .,  H:alhu>'r,  2  Brod.  ijj  a  trader,  lo 

6l  Bitig.  301.     Homy  r.  Rannb-^lom,  1  B.irn.  aeenii  necesaiT> 

&  Cira*.  81.     Ei  pu/i.  Wftihr.  3  Ves.  &  Bea.  made  «iih  intcn _, _. 

129):  for,  it  ii  not  ihe  danii.1  of  acceu  when  aKcenain  ihe  imeni,  pani  erKlnK*  HtaiBi 

a  crcdllor  calli  which  conaliuirei  an  act  of  and  [he  fniidiilenl  intmtinn  iBlob«^»Uceta4, 

buiXruuic)' ;  ilmi  ia  only   evidence,  if  uneii-  ant  BMralv  fmni  ibe  fgm  of  the  uamneal, 

pUineJ.afan  act  of  lienknipicf.  comniitied  bni  fronatl  IheoiraunuiWncm  wbiehcaatha* 

cither  by  keeping  home,  or  HbHannding  lt>ere-  wlial  wu  ita  propaaeil  or  Becesaaf^  opemtia^ 

fram,  with  imm  to  deiny  crediion.     Bagl^  £i  pule  CaiirliwU,  lU  Vei.  itU.     linam  >, 

1.  SchiAel/l,  1  Hau.  &  »el.  352.     JIstoTian  Mtnim,  IT  Vea.  ISO.     Si  jwrii  Btm,  U 

t.  LiJMI.  a  £■».  494.     Llnvd  r.  HrathtoU.  Vea.    IM.  (JiMw   r.    PjUIoh.   T  Bam.    & 

.  1  Biod.  Ac  Bing.  392).  Cran.  S34.)     When  the  inbjMI  nf  aneh  a 

A  denial  ^iicn  lo  a  cmlilor  bf  the  dehtar*a  nant  i>  led  in  the  poaKaeinn  and  diaponl  ll 

If  appniTM,  will  not  amount  to  inaCLoriMnk.    lent;  and  llw  propeity  will,  ef  a 


la  worda  of  the  n 


!  general  crediloraoflliepaBiar.     (Jf-Aol 
Cidiia.  2  Hlifl),  IGO.     £r  paw  Smkk,  I 

^m<ld  be  given  ;  or  if.  inthe  inierral  bclweea  Vm.dcBM.Sat). 

*ueh  denial  end  the  ipprolialion  thereof,  the  if  ■  nan.  though  not  in  trade  at  the  limof 

debtor  haa  aeen  and  coniened  with  the  cmdi-  hia  mBrriage,  amiea     -    ■     ■    '           ,  .    .. 

tor.     (Sipufi/'atKT,  IT  Vm.116].     Bm.  if  purpoac  ol  becoming 
a  trader  girea  a  geneiml  order  to  be  den' 

and  i>  denied  lo  a  creditor,  il  i'a  "begtni . .,  . 

lo   keep   houac,"  within  the  meaning  of  the  gcncy  of  hia  becoming  a  iMokrupt :  aoah  a  ii- 

atatute,  though  the  debtor  iramediaielj  orer-  'miiatioil  being  plainly  and  obvuvalf  adopted 

takea  tic  creditor,  and  «f ■  he  »aa  not  ainid  aolelj  wiili  an  intaot  of  andiaa  the  baahnfit 

at  kin.    (Sfackloie  r.  htnif.  1  Taunt.  483).  f  lawa,  the  eataW  «r  iawmt  will  go  i«  the  Mt- 

ilS)  With  rcipact  to  thii,  and  Iha  auhaa-  tW'i  oreditwa,  iboiild  be  •vcMoallr  becoaa 

rint  acta  of  hankruplcy  detailed  h*  our  >a.  a  bankrupt,     (ififi 

r  in  the  leit,  itianecKiaaiytorefertothe  92).     PoaLnuptial       .. 

Matute  nf  6  Qao.  IV.  e.  til,  which  ii  diflerent-  who  aftenmdi  betanMi  *  bankrapt,  onM* 

b  worded,  and  in  aoma  mipeci*  very  mats-  be  anppornid  aa  agaiuat  hia  aaaigaaaa  ;  (&•■■■ 

nalljr  to.  from  the  alatuiei  upon  which  Bluck-  aMiu  *.  Thmp.  I  Vaa.BMi.er):  udIbb  Iha 

•tone  waa  coiomeniing.     Sea  the  aeetiona  of  Beitlemeni  vaa  mad-    '   — — — —  -' 

f  Hr.  Chriilian,  in  hi*  note  nnon  Ihii  psB-  but  for  nme  ather  oi 

•age  of  the  tail,  eiineii  tba    fbllnwing  ob-  aj,  bnaineai.  or  ibe 

•rrvaliona  from  Cooke'i  B.  L.     "  A  denial  that  hoar,  it  dou  not  wHanl  ta  aa  act  of  bai 

llie  Indcr  ia  at  hanw,  (when  in  fact  ha  ia),  b;  TDptn." 

Ua  order  or  approbation,  lo  a  creditor  or  hu  A  denini  on  a  5imi1b«  ia  net  n  aotof  hu 

•ernnl,  who  cornea  to  demand  payment  of  ■  rupter,  although  the  deMaraaT  have  appg* 

d^bl,  ia  wni^  fack.  and  la  generally  admit-  ed^  that  daf   for   atttliag  aei  Boata    with  I 

tad,  evidanee  of  lhi>  aoi  of  bankruptcy  :  yet,  creditor.    {Em  fmU  Prttat.  *■  V>«-  H  Bi 

fflhaibnialwwwiiiBda,  BMlodalaypayiBBiit,  111). 
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OF  mium:  «« 

gririleggd  hy  parii&menl,  in  ordnr  to  Kreen.  hia  peraoa  Snm  nrmu ;  which 
BtwTa'  an  ecidFavour  to  elude  the  justice  of  the  l&w  (/)  (17).  8.'  Eb- 
dearouring  or  desiring,  by  an^  petition  to  the  king,  or  biJI  exhibited  in  mm 
of  the  lung's  courts  against  any  creditora,  to  compel  them  ta  take  lest 
llian  iheir  Just  debts  ;  or  to  procrastinate  the  time  of  paym«nt  originally 
contracted  for  ;  whicli  are  an  acknowledgment  of  eiiher  kis  poreny  or 
his  knavery  (jf).  9.  Lying  in  prison  for  two  monihs  (IB),  or  n|ore,  open 
arrest  or  other  deteniion  for  debt,  without  finding  bail  in  order  to  obtain 
hi*  liberty  [A).  For,  the  inability  to  procure  bail,  argues  a  strong  defi- 
dency  in  his  credit,  owing  either  to  his  soapected  poverty,  or  ill  chamfi- 
ler ;  and  his  neglect  to  do  it,  if  able,  can  aTise  only  from  a  fraudulent 
intention  ;  in  either  of  which  esses,  it  is  high  time  far  Us  creditors 
to  kmk  to  [hemselvea,  *and  compel  a  dietribuUon  of  hi>  effects.  [*479] 
10.  Escaping  from  prison  after  an  arrest  (19)  for  s  just  debt  of 
I  OO^jii.  upwards  (i).  For,  no  man  would  break  prison,  that  was  abi« 
'    '    '  }  procure  bail ;  which  brings  it  witltin  the  reason  of  the 


last  c 


Neglecting  10  make  satisfaction  for  any  jost  debt  to  the 
of  1  OOr  within  two  months  sfler  servicAJiC  lega]  process  for  such 
debt,  upon  any  trader  having  privilege  of  parliament  (i)  (20). 
(/)  aut.  ti  Jac.  Lc  It.  w  fM. 

tf>  fM.  (*)  tut.  4  Om.  RL  c.  a. 

ll)  UH. 

TWbr,  i  Bua.  ft 


nuptial  utielci,  elmri;  prorad  ;  {Ktlly  r. 
f>*nr,  3  Bull  dc  B«l.  3B1.  ISr  AW^t  Bb- 
•w'f  MM,  I  Vinir.  IM.  flMuntei  t.  Far- 
liignm,  1  Skuut.  113):  ST  unlMi  ir  n*  ■ 
nadr  under  ihe  dinakm  at  a  oouil  of  M|uil)r ;  i 
(H'tailirr.  C<ffvl,ADihl.  131.  ilatt  •.  Cn«(, 
I  V«.&  B».3U9):  arindanidenlioDoru 
■ddiuoual  portiwi  ihes  Moeitad  it)  tha  biU' 
tuUMl  from  nil  wirg'i  rricudt.  (  Bumh  r.  Joiui, 
1  Alk.  19a  Want  r.  SlitiUt,  3  Vit.  «rn.  16. 
£i  ■one  HaU,  I  \f.  &.  U«l  1M.  D-  t. 
A<>iJ/«lj.,  Co<rp.71l). 

WiUi  reapeci  to  piijrnHnti  made,  or  Heuri- 

ihe  tie  of  hia  bankruptcy,  die  miiterial  quci- 
lioa  will  he,  whrthcrf  the  payiDcnt  wu  miide, 
Of  th*  »»enntj  (iren  by  tha  delnor  »o!itul»- 

niculur  ciedilcH  (whieti  would  be  fnudulent 


Ij  iha  atatute  of  T  Ai 
lu  privilege  [>rambaa 
ii  aniuuad,  that  no  m 


and  md).  or 


BDjr  of  the  atalulaa  agaioat  baakrupLa,  ahall 
hare  aaj  benefit  by  that  act. 
(IS)  !JM  ih*  pKMM  lagialative  eaastmaBM 


(is)  Se«  Iha  rcrsmiea    fi*en  in  tfae  laM 

laO)  BTthetthaeclioanrtheaMtnteorsOML 
IV.  D.  la,  it  ia  enacted,  that,  iF  vij  trader  bai- 
inj  iiri*ile|e  of  parllamenl  ahall  comnit  anr 
>f  ibe  actaorbankniiitcy  preTHwatir  nienlian- 


imponunity  of   tha     I 


ifiilgmitt  r.  Sltan:  ft  TaunU  t 
OIm,  2  Dowl.  &  Ryl.  313.  i 
e.  r&  ■.  S2).    Tha  ii«i|ect  of  th 


unU  MS.    Pflamt  i. 

3.     Stal.6t)ao.ir. 

>r  tha  dehlor,  under 
•uett  eiFctJUfwraneci,  n,  not  to  give  a  prafo- 
fnce,  but  ta  deiirer  himaelf:  mad  it  ahould 
•ci'm,  thia  coondantiun  would  Iw  niOeieni  lo 
brinn'tbe  traniKlion,  whether  it  wa*  one  of 

wilhlR  Iha  benefit  of  the  aioeption  contiioed 
to  tto  TSnd  aeclion  of  tba  eonaolidaied  liask- 
nipl  aot,  already  «ilad.  (And  •««  £>  iMTCf 
%wk>»n,  3  Van.  80).  But,  ohaie  a  daWr, 
thingh  urnlTr  the  pwaaura  of  a  boalila  cradiinr, 

aay  that  ainlUar,  and  with  a  fiirtlur  trait  to 
fai  delxa  to  certain  mlaiiwia,  ugiat  iham  a 
frifnmtf,  taw  wa*  daoided  lo  be  cisarlj  aa 
•et  o(  baakiupUEy.     (Jferfn  -   " • 


irinf  the  llmeoTeuek 


aot  to  amount  lo  felony.  The  lOih  ae 
itie  italuu  enact*,  tbil.  if  any  creditor 
trader  hiTinf  pnrtlegs  nf  parlia.  4ii 


BupBOTt  a  oommiasion.  jnatty  dua  i»  him  fifw 
Boeh  trador.  and  alialt  ana  out  a  fanin»na  ai.d 
aerra  the  ume  upon  each  Indei,  if  auch  tra- 
der ahall  oat,  within  one  calendar  nKnlh  after 
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Tbn^b  itt  tb«  savenl  Mta  of  bmnk^^]tC7,  exprculy  drfiaed  by  iho  »»■ 
tites  relating  to  thU  title  (21) :  wbicli  being  BO  numerou*,  aoit  the  wbd« 
Uw  of  biMiktupt*  bniiig  an  innovation  on  the  cominoa  law,  our  conn*  of 
iiulice  have  been  tender  of  exieoding  at  multiplying  act*  of  bankniptcj 
by  any  oonstfuction  or  Unpticuioii.  A«d,  therefore,  Sir  John  Holt  Iwld  (Q, 
that  a  loaii'i  removing  his  gofiiia  privately  lo  prevent  thev  bejeg  •eiiod  la 
execution,  was  no  act  of  hankruplcy. ,  For,  the  slatuiea  mention  wlj 
fraiululeiit  gifts  U  tliird  persons,  asJ  procuring  them  to  be  aeizeil  by  shaa 
ptocesa  in.  order  to  defraud  credilora  :  but  this,  though  a  palpable  fnud, 
yet  falling  within  neither  of  ibose  cases,  cannot  be  adjudged  an  act  of 
bankruptcy.  So,  also,  it  luia  been  delermined  expresBly,  that  a  banker's 
slopping  or  refusiag  paTOteM  n  no  act  of  banknqttcy  ;  for  it  is  not  wi^ia 
the  description  of  tu\y  of  the  eiaunes,  end  there  jnay  be  good  reasona  foe 
his  so  doing,  as  suspicioa  of  forgery,  and  the  like./:  and  if,  in  oonaeqaenet. 
of  such  refuaal,  he  ia  aneated',  ai»d  puts  ia  bail,  still  it  is  so  act  of  bask 
nptcy  (m)  :  but,  if  be  goea  to  prison,  and  lies  there  two  months  (32),  the*, 
aail  not  before,  he  is  become  a.  bai/linipl. 

We  have  seen  via  isfty  be  a  baoJuiipt.  aod  what  acts  i^ill  makr  him  •»: 
let  us  next  consider, 

3.  The  proceedings  on  a  conimis^ipn  of  banh|^gt ;    eofar  aa  Uiej 
1*480}    affect  the  bankrupt  himself.     And  ihesj  jepend^  wifirelj;" Wiethe 

■Kb  trader  ihitl  b«  iWined  to  hite  fiomaril-     imndm,U>fJ,iItk*wMiMnm,^i^ 
Md  ■■>  aelof  bsBkroMav  fnm  Ika  linwof  the     pTm;«*diagl>law(>T«qlUtriMaWMl>falMt 
■,  amliiiif  cnditwnT    bim,  thsll,  fa«th«  parpowi  «f  th«Mt,  bS  w»- 


n  sM,  U  i*  dMiand 

r —  -, ■  .  that  tlis  Hat  of  mab  Bembar  afaan  b*  abw- 

«Jier  biinknipi*.     And,  In  ttic  I ] lb  WDtim  of  latcljTualsd.irthenuniirioeaniiiUbta 

tea  atamia  It  u  »ii>cl<<l,  ibai.  ohen  anj  deeree  tbull  not  be  snperMsded  itittajn  tnlnBOBlkl 

•r  enier  (hall  aiTe  bHii  prfntooneed  in  inj  (^g^  j],,  iiiulnz  Ihenof. 

,  -f  ....;                       ...  .k.ii  k        1  ^j^j  Another  iicl  of  bankraplcj  Is  o»1aHa*- 

...  ad  by  tha  fltli  aaelion  of  tbe  Matuta  of  B  Oeo. 

';;??""  IV.  c.  IB.  which  anacU,  thai,  if  anj  tndar 

i.,  pririlag.  of  p«ii.-o>«.,,.b,«bT  oln";  -haUfilaLnthoofflcaofth.Lord  CJ^oalW^ 

aSh  p«^  to  par  anr  aam  .r  l^nev,  anS  •«"'"'7  ofbankropM  .  .^Uration,  .ip»d 

■acta  imd.f  abalTdiaolwy.  iha  aan»  baTing  by  inoli  trader,  and  »Ue.l»d  bj  m  atwnwj  or 

bMn  rfalj  KTYKi  uuon  bim.  ih*  panm  oDuiled  wJioiH".  t*i«*  1>«  «  ln»lTant,  or  unaU*  to 

Is  ncaire  iha  nHtry.  or  intareilrd  in  aiifora.  total  hli  angafamaptMnah  daelaratioa  ihall, 

lag  tba  iMTKiriit  itaareof.  mitj  apply  Id  itio  nflm  iiiniiMnn  nf  an  ■rtVartiiamint  thtniiif  in 

•Mm  M  l!i  t  paieainrofj  diy  for  pnTment,  th«  London  6aa«tt, ba SI 

whiob  ihall  ■ciMidlnilj  be  liied  by  oidar  for  ooiniaitMd  i 

thai  »irpa»  t  and.  if  iiuoh  tndar,  baing  pn.  wai  glad  1  I 

aaaally  rcrrnl  wkh  aaoh  lut-awniiorml  otdar  on,  ua]«H  i 

•■ibt  dayi  befnn  the  day  itiarein  appoialad  Bexi  after  i) 

tit  fnymanl  of  iba  eMnrj.  ihall   nafiBM  >•  aod  uotm  aoah  ■dicrtUanMniiballhaTOl 

jwy  (he  uiBB.  ba  aball  ba  deemed  la  bay*  ■•da  aiilhin  «f  bt  rinya  after  aneh  i 

oanunillnl  an  aol  of  haakrnpiey  fnm  ib«  liaia  «u  Sled :  and  bo  docket  (ball  ba  ii 

of  theaanio*  ibaraofi  and  a  DDmiaiaaua  may  ■nnh  aol  of  bankruptcy  bafara  lb* 

b*  aveil  out  again*!  bin,  of  lonr  day*  neil  after  tlw  iaaeriH 

For  lb*  pTaMmiim  of  the  dignity  and  in.  adtertiaem™i.  in  eaae  nob  oansii 

dapenden»afparli*nnnt,iiiaBaa*ied,bylha  ba  ciMHiuid  in  Loadoh  or  bafaro  t1 

•latuia  93  Oeo.  III.  e.  144.  Ihai.  wbmaiwr  ft  Uon  of  eight  Uaya.  in 

main  her  of  iha  HoMaaof  Cmtnwnaehall  bad*-  *b  Iw  eni^tad  ia  Ib»  cnuliy. 

cknd  a  bankrapt.  Ma  rii^  of  aiotag  and  nt-  Tbe  7th  aauiaa  id  the  atalutp  enae 

tag  in  ibn  —M  Houaa  diall  ba  lu^aMlid  fcr  •omauaiioo  (baadH]  «  loab  dadaiai 

twelre  montha,  nolaa*  wMUn  that  parted  the  sot  ba  in'alid,  baeaoaa  tba  daeUrai 

aaid'nnmiHioaateUbatnpaiaedediarunlein  nonaened  baiween  Ihe  bankniptud 

the  ondiion  aball  be  pabd  or  utiaind  rinir  full  dilor  or  aUwr  penoo. 

dBb(a;pHHMedvaat  any  iliapuied  debt*  wbiah  (Si)  Tbe  liia*  la  BBwaaaMeoad  to 

•••libeBkniftahBUkan(iv*nbaa<i«Witan>  andw*;  aea  mm  Mta  (IIMo  lUir 
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or  THlHGSt  aOT 

■jrrpral  atantM  ^r  bankrijitcri   >II  which  I  ihall  andwnm  to  blcni 
to^eilinr,  aml'SIgvdt  into  r'  coikim  mathodici]  order. 

And,  firjrt,  therp  must  be  ap«JtV)nnIolhe  Lord  ChrniCAlipr  by  pfM  CTnditM 
to  the  amaum  oTlOOf.,  or  Ky  urtt  to  the'  ■wonnt  of  ISOi.,  or  hv  tHrep  ojf 
IQOre  to' the  amount  of  2001.  (23)  ;  which  d^is  mult  be  pror«J  bjL  °J^^ 
9it  fill  (24  H' :  upon  which  ho  grHnt*  a  eonumSsion  to  tBch  diacreei  persona 
u  to  him  shiU  seem  good,  who  ve  then  3l!T«d  c«mraissinncn  M  Bank- 
Ittpi  f gyr  ~'  Ttie  pelTrtonen,  to  prevent  miliclom  appncnkms,  mint  b^bouiid 
tn  a  security  of  2001.  To  made  the  party  amend*  in  caae  they  do  not  pro** 
ktia  a  bankrupt  (35).     And  if,  i»  the  other  hand,  ^ey  ndtive  aey  bmim^ 


(Z3)  Sa<  aiu.  iicrni  (5)  to  thit  ehupicr.  lie  meBlini.    (Sc  Hrit  Aowm,   S  QItd  & 

(24)  Sre  Uir   13th  lecliDn  of  Ihe  lumve  of  Jiin«ion.  IH). 

SQm.   IV.  c.   IB.     To  lupponm  eonnniuion  A  cndiiar  it1» hu  braught  u  ulinn.  or in- 

•f  biDkrupli!;,  Ihs  pMitlnning  onditDr'i  data  MhaMd  k  tniti  aiiaMi  U»  Mtar  fgr  hiadata, 

nmt  Ik  I  bfiif  one.     (£«  parit  HUlymrd,  2  crniot  patiuoii  fci  m  EOBnunsa  irf  Uakru^    t 

T«.  un.  4DT.     Ei  •nrK  L«,  1  P.  Wim.  TSt.  cy,  foandtd  on  cha  unr  dttil.  wHttaut  l^» 

Bmparu  Swrnn,!!  Vfi,  l«4).     TJn  IMi  m-    ouMni  wr-*-  — '■ '■     — '   '-'  ■•-' — 

don  of  ih«  iiHtuir  Kboiveilni  snatw.lhu  any  dilar  hu  pi 


>r  Etjon  partnen  vf    iftliiifted   bf   Itkin^  ku  Jibdj   in    eirflution  : 
'    '   t    iCnkHL  r.  C-juu'wAn,  S  t;B.lU):  acn> 


il.  if  Hilar    diCoT  wlio  tiM . 
■dmilian  tha  drM  of  Iha  ilatillo 
ir  b*  found 


ifWmida.  Ikoogh  Iha  i 
Un  for  the  MiM  deU,  sfakk  kw  bHn  lanlTr 

firm,  nm  i»elud>ng  the  whala  :  i 

_  Inwful  fnr  the  Unl  Cb>n<  ^mnoUMr  ondiMr,  KiUmugiting  *  MiSniMl 

Mllar,  iipun  ihe  apiiliriaion  of  mj  oiitei  en-  aathorilT  br  tha  diMivrn  sT  lb«  bukniM  i 

ditor  wtu>  h»  ■  debt  lufficient  u  auppon  k  (£■  fou  ATwwU.   13  Vaa.   1B3}  l  far.  it  ■• 

Mnamhaion,  to  order  ihe  eitHin;  awarniiiann  eiueudbT  t^  SO*bM<«imarth(eDn*olid*Md 

to  be  prDeepded  with.     In  ihp  ooniir^inliuii  of  bankrafit  an,  that  pnniNg  or  alaiiaini  ■  dakt 

tt  Iha  petilionin^  craditor  ahnulj  b»  riponfed  denard  aa  daalioa  br  awm  iTcdiuir  M  take 

br  the  eocDmiuianan.  beCors  any  oihsr  era-  Ika  baaafiiof  aaekoooirBiston  wiibraapaMM 

dnior  cflmrii  Ml  bate  hia  own  debt  (Dhalilillad  Ibc  drte  aa  prwrad  ar  Blaimed^  {Bm  jmtW  Mi- 

toonlerloanpporitheeuRiiniuion.     (Ei^arfr  mmrJt.  \  Uoax.    dc    H-Artk    136.     Sa  fm^ 

CluppU.  i  QlfD  dc  Jnineaon,   I3t) ;  bm  ihi*  Chairbn,  Ibid.  132) :  )nw(idad,  tbai  aay  ar^ 

ddsinne  *■*  nntXfiad  in  Sz  p*ru  RMn'tn.  itnor.  *ba  akall  kara  ae  alaclad,  if  iha  ao^ 

(t  Monl.  A  M-Anh,  50).     A  preriona  appllei.  miaainn  ah^l  ba  aftHwu'U  aiiparaadrd.  a^ 

tion  mun  lia  made  ta  the  co'nmiitwnen,  but  proeaad  in  iha  anioB  ■•  if  be  had  not  ao  alact- 

been   eip-infnd;  indeed,  Ihia   Luj    in   lame  la'.mM  tba  dafiHlani  ><a  wa.  if  iba  da^»Z 

eaisi  ba  impnaiiblr.  for  it  mil]'  pefhapa  iMvar  aoi  hue  aat  parfimi  twi).  or.  if  Iha  di  ~ 

baivbrea  pmrrd  M  all.     Tha  de'poaiiion  of    haa  perfected   bail,  te  * 

the  petitioning  eredilor  it  ibe  oprntng  of  tbe  aueh  biul. 

eommiiaion  it  not  a  proof!  il  is  merely  lakra  (39)  S*  tha  13ih  ai 

0  pvii,  and  tha  proaf  niut  be  Bade  at  a  pab-  b  Oao.   IV.  <     "      *" 

t  Hr.  Chriattan   iibaairaa.   that  "thapaii-  Thb    aaat   Bat   ha    raoanad   wiitnut   n*al> 

tianing  civditor^  dahl  nna(  ha  aonlnated  br-  ^BaiificaiiaB.     A  bankrupt  maf  apply  to  haia 

fcre  tbe  hankntpl  left  ef  trade.     If  ■  aula  sr  a  aomniaaioa  aapariadad   »liich  bu  laauaa 

kill  iadnonbatiip  AeaMnf  bankniMay,  bn  afaiaat  hia),  apaa   a   debt  af  man  Ihaa  aia 

fadnraeri  wilbost  fnnd  aAennrda,  Iha  indor-  fetn'  atandiag :  Ikaaglt  if  k*  do**  not  taka 

■ae  haa  the  lanM  right  Is  fiethian  for,  and  W  adraataga   a(  tha   aiaiBt*  nf  liiaiiatioBa,  tit 

amt  il  nndar  tbe  owwninioB.  aa  tiM  ORgi»d  Mtare  will  ant  ha  panailiad  la  diapuia.  ar 

layeo.  Ihia  graand,  the  nlidilyaflka  norDuUaiiia.ir 

"If  Iha  pethianing  orediMT  haa  t  daM  dua  aKbrmalada  tba  tayBaDl  dI  Ihair  debta  la 

m  him  leia  than  IDM.  M  Iha  lima  of  ihe  act  ef  the  Maignaa*.     iSwmtrf  Dtmi—t,  IS  Vaa. 

tantxnploy,  and  hai  a  ania  indaraed  W  kin  489,  tlM.    JMi  r.  itamtf-nl,  4  Bank  U  Aid. 

•A*r*an)a,bntbafiire  Iha  auiagaatlheimn-  StS.     fiapim  Atfi*.  IV  Vaa.  ITl.     Jfaaat 

Miaaion  of  bankrupt,  mnkiat  op  mam  ihaa  e.  Ana,  3   Biag.  MT).     "  ika  infiiBt  aaaaa. 

loot,  tM«  will  l»  .uffioient.     (TT.R.40S).        ■ 

"Adebl  by  ■impli-  Eorilmet.  of 
•X  yaara'  aunding.  il  (ulHeientto 
aaniniuiaa  of  bankntptoy.     (S  Sorr 


iflkient  to  anppait  ■    jaa.  (M).*' 

•■ "      vmv 
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IW  THE  RIGBTS    . 

fit  «fle'3t>  from  the  bankrupt,  as  a  r«companse  for  Kiing  am  tk«  commwiii^ 
M  as  to  receivti  more  than  their  nt«able  dividend*  of  ihe  banknqrt's  satals, 
tkay  Torfeit  not  enlj  what  Aey  shall  ha*e  bo  received,  but  tfwir  abola 
Aiht(26).  These  provisiona  ara  made,  aa  well  to  aacnre  pereona  in  gaoi 
orsdh  fran  bein^  damnified  by  malicious  petition*,  aa  to  pr««ent  knaviak 
oombiaations  betwaeo  the  craditors  and  banknipt,  ia  order  to  obtain  ihft 
benefit  of  a  comraiaaion.  When  the  eommiaaion  ia  awarded  and  iaHuedi 
the  commissionera  are  to  meet,  at  their  own  ezpenae,  and  to  take  ao  oailt 
for  the  due  Axecutton  of  their  commiaainn,  and  to  be  allowed  a  ann  not 
exceeding  20«.  per  diem  each,  at  every  autinf  (27).  And  do  rnmminnini 
of  bankrupt  shall  abate,  or  be  void,  upon  any  demiae  of  the  crown  (p)  {28), 


W  aw. »  om.  h.  c.  IB. 

donwa  t*ka  ■«■][  the  eaaiHiii  Uw  rmwdj.    qiientl)r  be  nude  an  iiuiruoHiBt  Co  Ibnrard  iv, 
■    which  «  psny  i«gri«red  by  t  oaaniHioB  ma-     (Bm  font  /VfnHl^  1    Rom,  384.     S>  evM 
lioiniuly  ni«l  out  igataM  hioi  pnitoadir  but     Smdn,  I   "---     ""      "- ' 


B.     £t  paru   I^iamUr,  t 
.       lyof:  union  for  tkaa^a,  set  limitod  i     Vee.  433).     If,  tiunfore.  tba   auet  oni  of  ■ 

«Dui  th*n  the  remedy  upon  lii»  bond,  eon-  linn  lo  protecuis  ihe  oomoiiuioB.  ll»u(h  (Ona 

Bmd  to  Ike  nn  of  300L    ( IV^dmm't  sua,  H  delif  rany  hkia  ■»«».  vst.  when  Lh>L  drUr 

Vea.90.     £^j>«..VlutH,TVeL407.   iMim  ii  Mtuhelonlr  ir.'nunted    for,  the    cnmnu- 

>.  Wanmri^.  1  Swwwt.  S3).     On  tha  olher  lion  nill  nol  be  inpensdrd.     {ErjtarU  Stu- 

hand,  u  ihi  (Uiule  oT  &  Oeo.  II.  apas  vhieh.  ui.  Buok,  93.     Bxparu  Kitifti,2Sat»,3a'i. 

.!._,._.  ■    f  .._..j  L ..  I .    i.|  Whan  «  oommiaiion  h«  been  i^Bcd,  and  !■ 

It  LarH  Loughtuioufh^i  nrder  L*  M 

XnaiiT   m  we  DOBO    »ao.  no"— ■■' '■ i.i;„.:„  i l 


a  on  the  ctniTt,  bui  manly  per-  ndiudicatios  tkeieunder  obuinsd.  it  haa  be 

■  paru  Ooyiff.  1  Aik.  lU) :  in  »  held  that  Larri  Loughlt >-' '—  ■ 

tola    penalty   oT  the  boad  Aad.  notwilhaUDdiof  pi 

tirined  to  ihe  f "  —  — """  '"  """"  " — "" 


taineri,  iha  cmiit  wilt  nut  aaaijin  the  boad  ;  daya  limilad  {otfrtBtmlmf  uoder  iba  cennia- 

dwugti  it  mat  be  dripoaed  to  diraot  the  bond  ainn  by  thai  ordai.     {Sx  pawu  EUU.  7  Vm. 

ISKUnd  aa  ■  aaeonly  for  damapa,  to  be  aa-  I36i     The  eaaa  juat  oiled,  howeiei,  iua  bees 

Mrtained   by   a  nuMoM   ilmniifniia;IBm  daelarad  lo  (land  tlone,  aitd  to  hate  been  d* 

ftrU  Rimm.   14  Vet.  801.     Sa  parU  LaxM,  tefnuBedanoa  ita  ohb  tarj  pailicular  circoB- 

II  Vea.4lfl):  unlen  the  pettlionincBiHlitDr  ataBcea.     ( Ea  pant  Hnuiirmm.  Coop.  Zta\ 

who  uwkniit  inch  eornmiaaioahMhtmarlfb*-  (M)  S*»  Mto,   noia  (11)  ta  ihit  cbuaer, 

eomt  bankrupt ;  in  which  'oaas.  dunuai  ••  where  the   Sih  aeelioa  of  the  amaalidalad 

■■cenainei)  would  baeome  4  liquidated  dabl  banknipt  set  ia  eiiad. 

after  Ma  liankniptcy,  and.  aa  aueh,  not  iweo-  (21)  Th*  32di1  tMUon  of  the  atiuni*  S  Oae 

■                                                 -  ihatthan            ' 

for     Metini,  and  the  like  aua  fof  atery  dead  A 
eoBTayanca  exeouled    by    tbern,  and  lor  "'  ~ 

ai<BaLan  of  the  bankrupt'a  oertifioale ;  i 


Iheae  Rrronniataneea.  tharebn,  Iha  bend  raeeiie  the  faa  of  twenty  ahillinga  lor  aren 
Im  ordered  to  ataBd  aa  a  aanurii*  for  Di(etin|,  and  the  like  aua  fof  atery  dead  ol 
I  ipaaiAc  nim  a)  Ihe  oouit  itwatd  think     ooaTayanca  eiesuied    by    ibem,  and  be  Iha 


A  general  order  in  boiikniiiicy.  dated  Still 
June,  1793,  win  isaued  hj  Lord  ChUKeilor 


u)  be  eneooied  in  London,  it  ahal]  be  tweaiy  (hillinaa  for  each  moating  ;  and  ia  eaai 

rUlile  for  want  of  proaeculian  il  the  Ihe  oaual  reaideooa  of  luoh  eoniniaaioacr  ii 

on  of   fouFteen  daya  aftvr  tta  date  diataBtaeraq  njlaaoriipvarda  from  the  plaee 

.  and.  if  il  ia  lo  be  aieouted  in  the  when  auefa  laeetiaci  an  balden,  be  ahJl  » 

,  il  ahnll  be  ittparaednblB  for  the  like  oeiie  a  further  eum  of  twsoi;  ahillingi  fat 

I  the  PTptration  i^  S8  dayi ;  and  the  eaBh  of  Hoh  meetinga  which  be  atleiidi. 

ilication  for  a  •apmiltmr,  and  for  ■  (sa)  The  SOth  aeotioa  of  the  ataiuia  of  S 

nmiaimn,  made  by  any  olher  altoraey  Oee,  IV.  o.  IS,  enasta.  that  do  ounminiM 

tor  than  Uia  one  at  wheae  inManoetha  riiall  abate  b^  damiae  of  ihe  orawn,  and  that 

ahaU  any  coouoiaaion  mat  be  renewed,  (ifby  ruaoa 

' .rfora-jethar 

D  paymcBt  ol 

lirbea  moBi  wbolraonie  one,  in  otdiBnry  eaan  ;  minion* ;  and  if  any  hanknipt  die  aflendja- 

r  Fsi  paitt.  Matar.    19   Vea.  MO.      Ea  pkrU  dieation,  tha  canmi»inoen  may  proceed  *• 

iaJkf,  1  GItn  ft  Jamewu,  163) :  *ail,  it  haa  Ihey  oighi  hate  dsiw  if  he  wen  liviu 

Bean  deeuW,  thai  iia  anplicalion  it  diacte-  t>B)  Aa  to  ih*  aSeer*  lirfare  \  ' 

.ioneiy ;  and  thai,  if  it  wbw  "■-;"- -i^ '        ■      ■       ■  ■ 

■alloc  intended  to  prataal 
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to  TeceLui^ilPor  of  ihe  peisiw'a  being  a  tiadei,  and  having  committed  some. 
act  of  bankruptcy  ;t  kud  then  lo  declare  him  a  bankrupt,  if, prayed  so, 
and  to  give  notice  ^reofin  [be'G8zmt4,  and  atr  the  same  lime  tb  appuint 
^ee  HMetings.  At  one  «t  tfaeoe  meeliiigs  tm  ekgiion  "■""'  *"  FWlft  flj 
a^usnees,  or  persons  to  whom  the  bankrupt'^  estate  ^hall  Ijea^siffneJ^^^fc^. 
iiLKuanLiLwEsil  be  vostedilKihP.bcuiofiiQf  itlA.crediimQKi  which  ., 
■ai^ees  are  to  be  chosen  by  the  nujoi  'pan,  in  value,  of  ihe  ['461} 
wsditors  who  shall  then  have  proved  thtiir  dc^Ks  i  but  may  be  oti- 
gimdly  appointed  by  the  rnmmiMinniiTn.  and  aHerwarda  af^icoved  or  ni\ 
iected  by  ihs  ciwIiums  :  bat  no  creditor  shall  be  admitted  to  vote  in  ibp 
'  choice  or  assignees,  whose  Aebt  on  the  balance  of  accounts  does  ool 
■mount  to  10/.  Andat  the  third  meeting, at  farthest,  which  must  boon  th* 
fony>flecotid  day  aflei  the  advenisement  in  the  Gazette  (unleu  the  time 
be  enlarged  by  the  Lord  Chancellor),  the  bankrupt,  upon  notice  also  per- 
■anally  aerved  upon  htm,  or  led  at  his  usual  placu  of  abode,  must  surren- 
der himself  personally  to  the  commistuoneirs  j  which  surrender  (if  volunta- 
ry) protects' him  from  all  arrests  till  his  final  examination  is  past :  snd  he 
must  thenceforth  in  all  respects  conform  ui  the  directions  of  ine  Btatutps  of 
bankruptcy ;  or,  in  default  of  either  surrender  or  confoimity,  shall  be  guilty 
of  felony  without  benefit  of  clergy,  and  shall  suffer  death,  and  his  goods 
■nd  estate  shall  be  diatiibuled  among  his  oredilors  [g)  (30). 


«(•-  The  ntih  Hcinn  of  >ha  BUitaM  enaou.  that 

n*-  ■  buikmpl  (hull  ba  fr««  fnm  armt  or  impri- 

•noin»nt  iir  inj  crsdiior  in  coming  to  lUTmo- 

I,     Bj  th«  1 13th  teetion  irf  liafi  muliirlr  •llowad  tgr  tin  ■■■niuUcHt, 

.u,i.  u,  ..ucs.  IV.D.  IS,il  nenuMtl,  uid  MKh  fuitMr  Inu  u  *h>U  b«  atlimitfd  hin 

«nlLni[>t  not  aaneTidanng  Mil  aubniil-  for  flnijhing  hii  aianunrntian,  proiridad  ha  waa 

Iw  einniincd,  ar  nol  making  adiHUTB-  not  id  cuatodr  al  Ilia  lin*  of  niebaurrsnilai; 

m  male  nnd  effana,  oi  not  fhrtirvriut  and  the  llStn  aeMiaii  aathnriiM  the  oomiBia- 

tlTecla.  and  all  booki  and  wriiinga  re-  aioDcn  lo  adJDUni  Ih*  leal  eiaminatioa  to* 

Ivifln.  or  rpmminii.  eoneeiilini,  or  era-  du.  anJ  ihai  the  bankrupi  aball  be  free  rma 

I  any  part  of  Ilia  effecia  10  the  raliie  of  erreat  iv  impriannraent'fer  aiieh  time,  not  ei- 

h  in'trni  to  defraud  hii  creditnn.  ahill  Beediniihre*  eileiirtBrDioBlha,aalhaoanuma 


De  neempil  ^llliy  Ol  ieionj»  anQ  ua  linuiit  w  db  ajODrTa  annii  aiipoini. 

ImufmrrrJ  liir  life,  or  tor  any  lem  not  laM  It  ia  to  lie  otiiei-ved.  that  ihe  banknipl  lawa 

than  aeten  yrani,  orlu be  imprijnurf nod  kppi  do  not,  in  Ihia  napaci.  Und  iha  ciuwn  ;  (ub 

■ohardlatiaurraianylennnotexceedingiaTeD  ssM.  p.  466);    and   a  lianknipl  ii  proirotad 

faan,  fmin  nrreft  grounded  on  an  extnu.  ontj  whitat 

Am  Lard  Channeilor  lo  enlarge  ihe  time  Tor  em.  and  in  the  eieculion  of  hia  dut;  of  going 
tLe  banknipl'i  >iim>nder.  K>  b<  ann  ot^r  to  thmagh  hii  eiiminalian.  (Em  jhtu  Trmpit, 
0itl  elTeci  Se  nude  at  lean  ■]!  ity*  before  The  8  Vei.  &  Baa.  30*).  Siitl.  though  ibe  bank- 
day  on  K'hich  the  bankrupt  wia  to  aunander  rapl  ilalatea  do  not  bind  the  crown,  the  gene- 
Utnaelf^  nl  principle  of  law,  aeeonting  In  which  wit> 
The  JISihi«ctianorthaatatutaenacta.thBt,  ilnaaea  caflad  before  a  oouilofjualiceland,  la| 

•ifiheeonimiaiionm  ■hall,  niihin  the  time  al-  an  eanBidried)  oannol  be  airaated  during  aocb 

lowed  hv  the  att  for  him  to  lurrender,  aiibniit  allendance,  eilenda  id  the  crown  aa  well  aa  t* 

to  ne  eianiined,  xnd  in  all  thinga  eonibnn.  ha  i  anbjecl.    (.Sapvfi  Awnl/,  19  Yea.  lB3.aad 

ahall  hBTe  tlie  lanie  bencfii  a*  if  he  hadTO>  aee  nfra). 


t  Hr,  Chriaiian  oliaBrvea.  thai.  '■  the  fitat     poiiiion  of  the  witi 

mount  and  nature  nf  Iha  pali-     baakiuptcy;  Ibr,  uj.. „..  — 

'b  debt.     The  petitioning  ere-    neaa  after  Ihe  proceeding)  are  recordad,  ih* 


in  peiaDB  before  the  con-  depoaitlon  wiil  be  eridanoa  in  any  eoui.  g| 

infl  mull  apecify  the  time  when  juaiice.     Doug.  Sti." 

.oonini«ied,aDd  the  paniculara  oC  Sea  the  ffind  and  B6lh  m 

f  9iig^'  l*be  apeeifiaJ  ia  th*  dai  tute  ol  S  Can.  IV.  c  Itt 
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4e»  THR.  MGHTB 

1b  eM«  A*  baiAnipt  sbMOiida,  m'i^  Kkaly  »  r^  sway,  lNtw*««  4m 
jIbw  uf  th«  comniiMien  issued,  and  ths  )a»  day  of  •nrrendei,  he  wKf  bf 
ynriitA  ftoat  any  judge  or  juMce  of  the  peaee  be  apfffebeadiMi  and  eots^ 
^U«d  lo  the  county  gaol,  in  order  lo  be  fortheomuig  to  the  uoiniii 
^MMM ;  who  we  alu  empowered  iouaeiiliaiely  to  grant  a  vranani  far 
•daiiif  his  goods  »a&  p»para  (r). 

When  th«  bnnknqn.  aypeare,  the  oonnniauQiwra  an.  to  enwune  hip 
iMichiDg  all  matters  rebiing  \o  hit  trade  and  eflecta.  They  gay  aw 
•unimoQ  before  them,  and  examine  the  bankrupt's  wife  [t\,  and  any  oihs 
peraen  whaiaoever,  aa  to  at)  matter*  nlatMf  to  the  bankrupt^  aflUl* 
And  in  caae  ttiy  of  them  thall  rtifuee  to  anawer,  or  shall  not  anairer  fatty 
»  aify  lawful  question,  or  shall  refuse  M  subJkribe  each  their  exanunatioii, 
#M  emnmhsioneni  may  commit  dtem  to  prison  without  bail,  till  they  si^ 
nit  themselves  and  make  and'  sign  s  hMl  mswer ;  the  conamisstomis 
speeifying  in  their  warrant  of  commitment  Ifae  queetion  so  refused  to  ha 
answeied.  And  any  gooter  permitting  anch  person  to  eooape  or  go  outaJ 
ptison,  sbt^I  forfttt  SOOi.  to  the  ondhofa  (t)  (31). 

(r|SUt.(Oaa.B.«.tgt  W  SUt.  ■  OMl  a  e.  Xk 

(•)  St>t.3IJu.  I.e.  la 

Tlw  eftra,  til  tboM  *«nl*  at  Iha  UiiuM    lo  b*  mpabl*  of  firinf 


impt  Ttdid  tnvit  upDQuif    ipi'lba  pvwie,  XsnAt,  dettinf*,  or  mum  4 
j...:_.    .L . -Lltnwad    ■ucb    buikrupti  or    conctmiiLC    viv   met   of 


.  i|  hi*  eiiniiDaiioD.  wm  ilrlib*-  tMtAnpMr  commiuad  by  hin  ;  uid  tbn  e 

ituYf  ootwidHnl  Iw  Lord  EMon,  C,  wiih  tim  mauoatn  ar*  «Bpo«Bml  to  (ettuiio  Ih*  pu- 

tnnXanet  of  Le  HUnk,  J.,  in  ih*  cut  fi>  kd  m  ■unnaned  lo  prnducs  uj  wiiun(i  << 

ftnt  Jaiium  ()4  VcL  41),  ind  th«  wonli  in  docuineni  m   ii*  power,  uhich  the  cnntnit- 

aUMIion  ncra  huld  lo  l«  kppliotUe  lo  oiadil-  ■Loner*  miy  think  necBtsir;  to  ibe  lenlieuiaa 

«r*  onlf,  sol  to  ■  gaoler  who,  uilhoiU  inf  of  the  de|iniitJaD  of  *uch  peiaon,  or  to  the  fuQ 

pinc«*«.  [stikei  ■  piiaonei  who  luu  csrupfd  ■  digcUnun  of  an;  of  the  mnlten  whirh  th* 

isdapondentiy  of  nny  etoApa  warraol,  the  law  ooiamJiaioner*  ara  aulhorilod  ko  ioitlli'*  iaUL 

•BiuidcH  iba  priaoner  u  (till  ia  the  ouaiadj'  And  the  3Uh  lection  cnacta,  thxt  the  ooiiuii» 

ml  111*  {(oJar,  who  nuij  lalia  hin  wbenrcr  OB  aionen  ni*J  eiamina  anjr  penoo  ao  lunuMin- 

fadahim:  {Andrmm  r.  Uan^ua.  1  Barn,  li  ad,  or  any  person  preKnl  M  inyoflheir  meek 

Aid.  311):  ladt  •  c*M,  il  m*  obMrred.  on-  isf*.  upoa  oalh.  Douixminf  Ihc  penon,  tnil*, 

■oi  b*  (iiMiniuiiUii  fion   the  naaa  it  Iwl.  dfiiliac,  or   salale  of  the  bankrupt,  or  ens 

who,  il  ha*  been  luoc  held,  *ra  niillj  of  do  cerning  uijr  ict  of  lankrnplcy  bjr  hiia  eoa- 

••Btcnpt  of  eaurl.  aUbuugh.  in  iliieluita  of  Bitted;  inii  naj  reduce  iiitu  writing  Iha  an- 

tlie  petind  ■iiowed  for  hi*  emminiLian.  pro-  muat  tigo  ;  and  if  any  *uob  neraoD  nfuaaa  la 

ndao  inch  aiuaiiiatHU  i*  mil  «ciii*l!y  going  he  *wurn.  or  to  nnawer  anj  lawful  iiiiesiiun 

UB  at  iha  (try  tina.     {Et  parU  CiUou,  1  uiii^ing  any  of  the  matlen  ■farcuiJ,  or  ahaU 

Mk.  23a).  BOt  fully  aiMwet  in  Iha  Baliafaetion  of  Iba  cob- 

*  cradiioT  Ulenriing  ta  pmra  tiia  dabl  b«-  miHioner).  or  aliati  lefuae  to  aign  his  eianii- 

tsia  Iha  cainauii*iuwm,  o[  a  anliciior  itienj.  iuIJoii,ar  *hall  not  ppvdufTs  any  docuaMpia  in 

inj  ■  lKnkniptpcliliaii,il  SDlitteiito  the  iHina  hi*   cuelady.  relating  to  an*  of  ths   inaUir* 

forilege  of  eienplion  fnun  arnal,  not  oidy  aficeuid,  which  documeulj  lie  has  been  da- 

Nhibt  in  aeliuil  nlleiidHnce  befur  iha  court,  *ir*d  to  producvi  lod  u>  the  pniductl<»  ri 

hot  cumJa  a  iWrud*.  bni  jUr.  thenfiom.  whichhehaanutalaledaaaKobjectloD  alloHtd 

(IhI'i  att.  2  Vea.  dl  Ba*.  371.     £i  parU  by  the  coinmiiuianer*.  *uch  perHHi  inay  he  by 

Bnmh  1  Mad.  IB.     Cucaiviu'i  out,  1«  Vem  ttaea  commiued  to  piitoo.    The  3Hh  areiim 

183.      Cmtl^t  fOH,  16  Vaa.  iU).     ind.  aa  anacta,  liut  eranr  penon  ■ummnned  to  ultnd 

halore  inlinaled,  auy  ponoa  BlUndiDg  undet  belaic  the  comaiiisiDner  shall  have  hii  coxU 

•  auionana  ei  tkfi  eMnBii*aioDeim  will  ha  and  aipeiisn.  Tht  36th  aectinn  autboriiM 
etuallr  vmucttd  lExptruKini.l  Ve*.  312),  the  conmiaiiosen  lo  ■urnmaD  any  bankrupt 
iMlh  frum  arieit  snd  auUmjuent  datainan  bcfbra  them,  and  to  enforce  hit  nllenuuM, 
lodged  against  him.  {SUgitr  r.  Birth,9  Ve*.  whether  *uchli*nknipt  *hall  hate  ohtunnl  hi* 
4V).  wrtifti^te  or  sot,  ukI  w  eismiB*  him  •mcm 

(SI>  The  33d  arotioa  of  tb«  (Utnta  of  t  iag  all  aialtan   ralating  eithri  to  U>  :t>d^ 

O«o.  IV,  e.  te.  autboriiea  the  csinniHio»n  dnliag*,  M  *■»!•,  or  which  may  laud  I'l  dit- 

*  BHDimun,  and  (nlbrce  the  altandanca  of,  skiae  any  aoorvt  grant,  oonnKyanca.  or  om- 
•ay  penon  auHpecled  of  having  in  hi*  peaaaa-  caalmeH  of  hi*  land*,  MncKKmla.  fttnW  ■»■ 
■tan  My  paK  at  any  tanknipt'a  eaUta,  of  who  aay.  or  dciiU.  and  la  roiluce  l^iM  anawn.  inia 
i*  snptKiced  to  be  indehMd  to  th*  haakra^  ■•  iiiritiii|.  ahiok  •ismuialioa  ih  •  baakr-.i-i  nijal 
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Cff  THIMGa;  4n 

•  *T^  bsBkrapt,  BpoB  dm  vxnninaiioii,  is  famind  upon  pain  of  [*4n] 
)kMh"(35),  to  make  a  full  discoreiy  of  all  hia  estata  tuid  cffecta,  as 
iMlIin  evpeoUncy  as  poMisasion,  snci  bow  tw  hsa  dnpoaed  of  ih«  snin* ;  I0> 
patbar  vukjii  txibka  and  wrtii^  ralatkig  tberato  :  and  ia  to  iMiv«r  aplM 
anna  owD  power  to  iho  commiuionara  (ascept  the  neceoaaTf  apparel  «f 
kunaetf,  his  wifo,  and  hia  children) ;  or,  ia  case  h*  coaeeals  or  amboQles  anf 
«flicU  to  iha  ainouni  of  3<U.,  or  witUioUa  anfbaoka  w  writinga,  with  intern 
tadefnud  hia  crediiora,  he  ahall  be  gnihyof  felony  without  benefit  of  clergy ; 
Md  hia  goods  snd  eiutes  aball  be  divided  anooog  hia  crediiora  (u).  A>d 
tinleaa  it  shall  appear  that  his  inability  to  pay  his  debta  arose  from  snnio 
cssnal  loss,  he  may,  upon  conviction  by  indictment  of  such  gross  miscnn* 
duct  and  negligence,  l>e  set  upon  the  pillory  for  two  hours,  and  have  one 
of  his  ears  nailed  to  the  asms  and  cut  off  (tt). 

After  the  time  allowed  to  the  banktiipt  for  siich  discorery  is  ex[Hredt 
any  other  person  voluntarily  discovering  any  pan  of  his  estate,  before  tin- 
iMourn  to  the  aaeignees,  shall  be  ehtitled  tajivt  per  cent,  out  of  the  efleoM 
■o  discovered,  and  snch  farther  reward  ss  the  assignees  and  commissionere 
shall  think  proper.  And  any  trustee  wilfully  concealing  the  estate  of  any 
bankrupt,  after  the  expiration  of  the  two  and  forty  daj^,  shall  forfeit  lOOI., 
and  double  the  value  of  the  estate  concealed,  to  the  crediiora  (id)  (33). 

Hitherto,  every  thing  ia  in  favour  of  the  creditors  ;  and  the  law  seems 
to  be  pretty  rigid  and  serere  against  the  bankrupt ;  but,  in  case  he  provet 
bonest,  it  makes  hui  full  amends  tor  sdl  this  rigoui:  and  severity.  For, 
if  the  bankrupt  hain  made  and  ingenuoua  discove^  (of  the  truth  and  auffi- 
ciency  of  which  there  remains  no  reason  to  doubt),  and  hath  conformed  in 
•11  points  to  the  directions  of  iliO  law ;  and  if,  in  consequence  thereof,  th* 
eredilots,  or  four  parts  in  five  of  them  in  number  and  value  (34),  (hut  nonf 
of  them  creditors  for  le'ss  than  20J.),  will  sign  a  certificate  to  that  purport 
(he  cammissioners  are  then  to  atnhenricate  suoh  ceriiiicate  under  th^  ' 
bands  and  seals,  and  to  transmit  it  to  the  Lord  Chancellor  i  and 
be.  or  two  of  the  judges  whom  be  ah&ll  appoint,  on  oath  'made  [*483 
by  the  bankrupt  that  such  certtRcate  was  obtained  without  fraud, 


tf)ti«dwlUidoUhi>)»Dllwhocoiic«]llMatTBcl(        !■]  Slft-SOso.  tl.  c.  M. 

■^n;    anit  if  inch  tMnkrapC    nfnm  M  be        (3S)  Tbneoffcncm  >n  no  hmprnpit^ 

vwom,  or  ta  iMver  mj  qu*Mion*  pu(  lb  him  m,  *M*,  noie  (30)  lo  lliia  ch»piFT,  eiiiiif  the 

•Kching  any  nf  ihe  mUlcn  alnMaid.  or  ihatl  llSihaMniannf  iha  csiuulidHiKt  Innkmii)  art 

BM  CbIIt  itMirvr  lo  Ua  iMijiraDliaii  of  lbs  The  intnunt  af  emlmilmiiriii  •rhirh  onu-  «b 

<aainii«ioiii>n  my  itiBB  qwwian,  or  sluill  jaeu  n  lonknipt  to  iha  mitifatcd  nianhawrt 

nfaae  to  aiin  his  aiiuninKiiaii,  (not  bariaj  of  truiapartation.  ia  <ii«d  at  lOt.     IflAnkrupta 

Vtj  lairf^l  oltjactjon,  allownl  \jj  ibc  romnU-  erar  wprt  put  into  Iha  pillory  Tor  mtHnun^a 

(ioaeia),  ha  may  be  eammilltH)  to  priXM  untit  owMorthair  anhin.ltwy  arr  niiloniirrrnibjaat 

b«  yialda  csmpliiMc.     Tbe  3Tth  aoaioa  ana-  loaoeh  paaiihratnl :  ihaaiaiiiUorSGOaa.  111. 

bin   tlia   eammlnioun  u>  aHmmon  and  «■•  o.  I3S.  aboliihea  Ihai  rimIc  oI  pnnlihmafil  ia 

toret  the  anrndanc*  of  any  banknipfa  wHe.  all  oaam  •xeaptthonapaeiAed  in  ihenidaet, 

mat  In  aiacurne  her  lor  (he  liiHling  oal  and  that  la,  in  oaaei  ot  perjuiy,  or  ■abotDUioa  ol 

^cwery  of  'he  eaiaLe,  ioodi.  and  cluuali  of  perjury, 

anah  lonknipi.  eonee«te4.  k*pt  or  diinoawl  of        (.13)  Tb«  130ih  aeoCinn  of  the  Malule  tf  t 

Uf  aueh  wife  in  haromt  pemm.  nr  by  W  own  Geo.  IV.  c,  IS.  emiiodiaii  the  aubaiancc  of  ihii 

Wr  It  with  any  other  witneaa.     Ah)  the  SSIh        (34)  Or.  aAer  aii  ea)andar  monlha  rrom  iW 

MoltoB  eulijeclt  to  a  (brfciiurs  of  SOU,  sn^  U>|e»ini»tionorthelsnknipl,theheilh^b^ 

(■oler  win  (tiSera  aoy  bankrupt  or  ulier  per-  liIrM  fiftia  m  mnibcr  amd  tBhu  of  Mich  •t«di> 

aen  oaminitied  to  hia  cuilady  by  tb*  soBBii*-'  ton.or  byiuuinrMmfnBilir,     (tSadBecOaa 

Mien  Id  cMijM.  <rf  ika  atatuu  of  S  G«Sl  1 V.  •.  IS). 
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tfft  THR  RIQHTS 

my  rMciw  ttte  una  ;  or  diaallaw  it,  upon  owiM  mkawa  ij  mj  flf  Am 

crediu^is  of  th«  bukmpt  (t)  (35). 

ir  u  catti«  bo  ■hviTD  lo  the  contTKry,  tb«  ceitificato  u  >Jl(nred  of 
GoarM ;  and  thoa  tha  banknipt  u  entitled  to  a  doeoitt  ud  nuoaKblo 
kllowaaoo  out  of  hit  effects,  Tor  bii  fuUiTe  ■upport  uid  i 
Wid  lo  pat  him  in  a  w^  of  honest  induatr;.     This  allowance  ia  aleo  ia 

S portion  to  his  fonner  good  behavwur,  in  the  early  discovery  of  the- 
line  of  bia  sAira,  and  thereby  giving  bis  creditors  a  larger  diride&d. 
Fm  if  his  effects  will-not  p*y  one  half  of  bis  debts,  or  ten  ahiUiags  in  tW 

((J  tMt.SOM.tLcM. 

(3S]  Tba  MVb  wTClion  o(  tbe  (tatuta  of  6  papers,  irritinn,  or  Eacuriliei,  nr  murd  tnf 

Om.  IV.c.  J6,  «iiiicu,tluItb«coininuKH>Ban  auch  acu  lo  la  dona;  M  if  b*  hM  nwl*« 

■Iwll  nM  ai(n  any  otitifinM  iwImi  tttij  haia  b«tn  friry  to  the  aiakiag  of aaj  Use  or  bwai- 

pnmf  of  ihe  lignnlure  af  tha  cradilora  Iheta-  uteni  enlirei  ia  any  book   of  aeiwaaL  «t  olbat 

lo,  or  uf  prrson*  duly  authoriud  by  lunh  credi-  docnmeni,  wiih   iniFni  u>  ikrraad  bit  eradi. 

loia  1  and  tha  prmf*  of  aoeh  ugnalara  moai  be  Ion ;  or  if  Ih  haa  eoiHiaaM  Haparty  la  ika 

laid  before  tha  Lord  Chancallor,  with  tha  eatli-  ralua  of  1 01.,  or  If  h<  bu  not  diadoaH,  witk- 

Gcale.  previoui  id  the  allaoinca  thereof.  in  oaa  month,  hit  luiawledga  thot  a  falae  datt 

The  cerliAeale  of  the  oommiaaionen,  (hit  haa  been  prared  nnder  tba  eammiaaiuL 

the  hankrupt   hai  in  all  reapa^ta   oonibrmad  But.  il  Ibe   affidaviti,   or  olbec   andeas^ 

himaelf  to  the  directions  of  the  (Uituie,  muit  leuing  forth  Ihe  violalion  of  the  law  in  any 

b«  before  the  coon,  aitting  in  bankniplcy,  pre'  of  theaa  reB|tecla,  be  lo  pontradictory  aa  wS 

rtooaly  to  any  disctiaaion  of  the  pmpriBii  of  to  eatabliah,  dtatii)ct)y.  wbal  the   laoi  really 

tJM  Lord  ^Chancellor'*  allowance  of  tha  fier-  ia ;  to  refuie  Ibe  oeitibciUe  would  be  to  refbae 
bankrujii  t,  trial  of  the  fad  by  a  jury,  ol 

n«r»  nare     wiur'  ■■ "-■■-  ^—•'-'  • '-      '  * -- 

« jiuiify     lific 

'■uyed;     Mm 
,,   Bod  Ihe     BiaT 

■ifA  u 


iBia-  the  bankrujii  t,  trial  of  the  fad  by  a  jury,  at 
hare  which  he  oughlloha*  the  benefit,  ffiaaar* 
aeal     Ktimtl,  1  Vea.  dc  Be^  IH).     Wbaa  iha  ». 


n   taliafied,  ihe   holder  of  tba   frcal  aeal     Ktimtl,  1  Vea.  tt  Bet.  IM). 

mpinion  th»t  the  iKnkrupt  haa  not  made  a    jiiat  groundi  for  doing  ao  e: ,   ,___,.._   .. 

Jiaoaveni,  hi*  certificata  will  be  itHed  ;     JfaHty.  I  Bam.  &  Aid.  16) ;  or  tha  haaknfl 


Lewiae  ;  if  rirDum*ia[ic«  jiuiify  lificate  ia  EteQI«d,  il  nuy  alill  be  aroided, 

■"  '  "' "  '     -'        - '       lot  made  a  jiiat  grounda  for    "  '  "'     ' 

-     ja  auyed;  Ifttity.l  Bam.  L  . 

■   .0mr'<y>  '7   Vet.   118);   aod  Ihe  may  bo  i^n  to  an  iadictiaaiil  ftr  peijiuj. 


»).     Still,  it     ._._ , ^_ 

■eter,  {Ex  parti  Linilucaiii,  16  Vet.  US),  de-     at  Ihe  lime  of  tiin 


'!x  parii  Linilucaiii,  16  Vet.  23B),  de-  at  Ihe  lime  of  ticni 

II  be  felt  aa  lo  oonlrolling  their  dii-  fiill  knowledn  of  tl 
entioii,  whelhtr  at  to  granling  or  rafuaing  have  Uumgh  nt.  upo 
dwir  leriilieate  of  conformily  ;  though  Ihey  ini  made,  to  *iin  Ihe  crrliAonle.  it  hai 
cannot  pro[>erly  refute  it,  unlpta  under  the  heTd.lhalilnughl  not  to  bealayed.  (Siyant 
nhciion  or  their  oath,  they  believe  then  ia  Brym,  1  Olyn  &  Jtmeaop.  206). 
icaton  10  (uapeet  Ihal  the  bankruut  haa  not  ff  Ihe  aignaiure  of  a  tingle  crcdilor  ia  par- 
Bade  that  diacoteiy  which,  aeeanlin|  la  the  cbaaed,  the  Dtnifirate  ia  aioided.  thoiifb  tha 
•Ulnle,  he  ouyht  to  make.  (£c  pvli  Kiif,  tiankrupt  may  httre  been  tnlally  ignorant  ol 
11  Vaa.  4-20.  Ex  parli  fVnm.  3  Vaa.  &  Bea.  Ihe  tranaaction  :  (£f  porTa  Baa,  10  Vta.  XO. 
361).  A  bankrupt'a  right  to  bn  certiSBaia  i*  £irparM  Htll,  IT  Vea.  B3) ;  and  any  eonttaft 
HM  to  be  mada  depeiideBl  upon  hia  cnnduet  or  aeourily  mide  or  giTeu  lo  indoce  orediloit 
aataeadamly  lo  hia  bankruptcy  ;  if  whiitt  a  lo  aign,  ia  daclatnd  void  by  the  125th  aediiw 
boaknipt.  be  haa  acled  aa  a  bankrupt  ought,  of  the  aiaiule :  and  iJieneeer  fraud  in  obuia- 
naiiher  tha  cofflmiaaionr'^  nor  even  the  utrd  ing  a  oartifioata  ia  cllarly  brought  hojwi  ta  a 
Chancellor,  have  any  rii ht  to  eiaminc  hit  pre-  bajnkruiji,  auch  certiliuie.  though  aAer  aliow- 
eimia  condun,  and  on  thegnwndof  it*  impro-  aiwa,  wdl  ha  recalled;  (£i  parte  CamdiKm, 
laialy  to  withhold  ihe  BanifiBale-  (£i  pmm  IS  Vea.  3fi0) ;  prorided  auch  refonijoa  will 
Oentwr.  I  Ve*.&  Bet.  47.  S* parlt  Jatpk,  affMt  Ibe  isnkrapi  only;  but  ool  if  auch  ra- 
U  Vea.  3i2)-  Tocalion  will  opaiale  injuatice.  nr  hankhip.lt 
The  I301h  aeotionof  tha  ataluie  anaeta.  ihat  ionoeent  perannawhn  have  deutt  with  tlie  par- 
BoliankruptahaU  be  entitled  to  bia cartiAcate,  ty  on  the  faith  nf  hit  oeniGcaie.  (£i  awM 
or  to  anv  ■lloniince.  but  hia  ceniScaia,  if  oh-  roUii,  1  Ball  &  Beat.  323.  Bi  fart,  itmi, 
tuned,  ^all  Is  void,  if  auch  bankrupt  btilatt.  Buck.  430).  In  all  cataa  wbrr*  ii  it  (oifit 
by  any  aort  of  gamng.  in  one  day,  20f..   or  lo  have  a  certiieale  recalled.  Ibo  gnuada  ai 

«w,  aoiu..  or  if  he  hu  within  ihe  latl.mention-  the  peliii-m  wilt  be  diiouitad  wilfa  coela.    [St 

edtintelDtiSOW.iiyuack-johhingiorifhehtB,  parttifted,  I  Ulyn  &Jamaaan.Z2I.     EafBm 

■Aer  an  aoi  of  hanknipicy  cammiiled,  or  ia  H'rigjb,  Ibid-  393.     Stamu  Bi^  Bwk  Ml. 

. ...:„.    ,f  iMinhnipuiy,  deelroyed,  al-  byvU  Xae^  BocLTTL 

.  or  faliified,  any  of  hie  baaka. 
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CA,  he  is  left  to  the  discntion  of  the  coramisBionen  vid  uBignsee,  t» 
I  a  competent  sum  ftllowed  biro,  not  esceedinf  three  par  cent. ;  but  if 
they  [My  ten  shilling  in  the  pound,  ha  is  to  be  allowed  five  per  r.ent. ;  it  , 
IwelreBhillitti^andBix-peiice,  then  ttnea  atui  a  ialfper  rent. ;  and  if  tifteer 
■hillings  in  the  pound,  then  the  bankrupt  shall  be  allowed  ten  per  otttt. , 
|tfovided  th^t  such  allowance  do  not,  in  ihe  first  caae,  exceed  200/.,  in  the 
■econd,  250^  %ad  in  the  third,  300J..  (y)  (36). 

Be»ides  this  allowance,  he  has  also  an  indemnity  granted  him,  of  being 
iree  snd.dis charged  Tor  ever  from  aTI  debts  owing  by  him  at  the  time  he 
became  a  banktujit ;  even  though  judgment  shall  have  been  obtained 
Against  hitii,  anJTie  lieB  in  prison  upon  execution  for  Buch  debte  )f  and,  for 
ihat,  among  other  purpoees,  all  proceedings  on  commiBBionB  of  bankrupt 
are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar  against  actions 
to  be  commenced  on  this  account ;  though,  in  general,  the  production  <rf 
the  certificate,  properly  allowed,  shall  be  sufficient  evidence  of  all 
previous  proceedings  (»).  Thus,  'the  bankrupt  becomes  a  clear  [*484] 
man  again  (37) :  and,  by  the  assistance  of  his  allowance  and  his 
own  industry,  may  become  a  useful  member  of  the  commonwealth  ;  which 
la  tne  rather  to  be  expected,  as  he  cannot  be  entitled  to  these  benelitg,  un- 
less his  failures  have  been  owing  to  misfortunes,  rather  than  to  misconduct 
•nd  extravagance. 

For,  no  allowance  or  indemnity  shall  be  giveit  to  a  bankrupt,  unless  his 
certificate  be  signed  and  allowed,  as  before  mentioned  ;  and  also,  if  any 
creditor  produces  a  fictitious  debt,  and  the  bankrupt  does  not  make  dis« 
Covnry  of  it,  but  suflera  the  fair  crediiora  to  be  imposed  upon',  he  loses  all 
title  to  these  advantages  [a).  Neither  can  he  claim  them  if  he  has  given 
with  any  of  hiB  children  above  100/.  for  a  marriage  portion,  unless  he  had 
U  ihnt  time  sufficient  lefi  to  pay  all  his  debts  ;  or,  if  he  has  lost  at  any 
one  time  5/.,  or  in  the  whole,  100/.  within  a  twelvemonth  before  he  became 
bankrupt,  by  any  manner  of  gaming  or  wagering  whatsoever ;  or  within 
the  same  time  has  lost  the  value  of  100/.  by  stock-jobbing  (36).     Also 

(y1  SUt.SOH.n.c.U.    BrthaRi 

Mwlon,  if  ih<  debioi  aequimil  my  - 
aroparty  Huba«qu«it  to  ch«  flvlpg  u 
«M  llibla  to  Ihc  dcmirxli  urhji  ctn 
H(.  Buillil.dynciH.Un- 


(36)  Tbe   ISSlh  utrtian  at  tb«  OMUW  M  121sl  Kotion  of  the  iliIuM  oT  S  Geo.  T 

"    I  refeiird  In  on  ihiitubjeci,  embsiliM  lh«  Ifl,  rnuU.  ihit  ■  tnnkmpl  who  hu  ici 

lanor  oFtfa*  Leii,  wiih  this  Tkrisiiononlf,  lliinfi  obnloniwd  la  tba  hiinVriipi  Ikhi, 

the  iiliciwiiiic*  to  ■  cndllor  who  pajr*  l«a  ol>t>in«l  hii  certificUs.   ■hull  be  diachn 


:  of  iOOl.,  aDd  Ihi  ■!•    Iwnknipt,  and  frnni  ift  diiint  md  dpinindi 


that  the  iiliawiiiic*  to  .  . 

shillinn  in  tha  pound,  or  upwurds,  may  now  from  all  Ucbta 

bo  nu3e  to  tha  amount  of  iOOl.,  and  tha  aU  bankrupt,  and  fr 

lowsnco  to  i  hanknipt  mho  payi  iwelra  ihil-    pmtMi  widir  i\ .. .  _ 

linfn  afifl  Aiirpenca  in  the  'pairnd.  maf  amoujll  arrljon  eiiacu,  thai  no  promiae.  a1li-r  tha  ear- 

Is  soot.,  and  tha  allowiiiea  to  a  b«k[npt  who  tifieiov  alloirnl,  lo  pay  an;  deln  dlvhHmd 

pf(    lirieen    ■hilling*    in    the   pound,   maf  by  ndi  eerliricale,  alnll  ha  nindia^.  unFen 

amoiintludOOI.i  andadiicratinnMryallaHanca  lush  pFDnise  ba  made  in  uritin^.  (icnad  Iqi 

to  a  bankruni  who  doea  not  pnjr  tan  ihillinn  >he  lianknipt.  or  Iqi  aanM  penon  lawfiill;  au- 

In  [he  pound,  maj  b*  given  lo  Iba  amount  of  thoriiad,  in  wrilint,  b;  aueb  bankiupi. 

3001.  (38)  In  note  (35)  (o  Ihil  ehfip(rr.  Of  1  JOta 

(3T)  SM«tr,iwt«(3)to  thiiehaptar.   The  (actioa  of  tb*  ooDaolidainl  bankrupt  aot  i* 

f  Tha  diaebirge,  lohiTe  Ihiiaffeotin  New-  e!*e  on  the  ^iplicaliaonf  ■  orediior.  when  iha 

fork,  mmlbaie  lieen  granted  on  an  applick'    drbCorhubei     ' '■ -* 1-— ™ -■ 

liao  reada  bv  the  debtor  and  two  ihird*  in  rid.p.  S4,  4  l.ann 

niot  of  all  \,^  eiaditon  midina  in  iha  U.  3. ;  oil  petaon  obIv 

UB.a.11.  16.41,2:  p.Ki.  43^31,  Jm.);  or  nraL 

ll,g,™T:C00glc 
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to  pmvebt  the  loo  common  prBctice  oT  Treqaent  and  fhtiH^wknt  of  cuelna 
brenking,  a  mark  is  set  upon  such  aa  have  been  once  clearad  by  «  com- 
mwaion  or  bankrapt,  or  li^ve  compounded  with  their  crediiore,  or  ban 
beeit  delivered  by  an  act  or  insolvency  :  which  is  an  occasional  act,  fro- 
qiiently  passed  by  the  legislature  :  whereby  all  persons  whatsoever,  wba 
are  either  in  too  low  a  way  of  dealinf  to  become  bankrufriB,  or  not  being 
in  a  mercantile  state  of  life,  are  not  included  within  the  lawa  of  baBkrupicy, 
'  are  discharged  from  all  suits  and  imprisonment,  upon  delivering  tqi  all  thw 
eaisM  and  effects  to  their  creditors  upon  oath,  aX  the  sessiofis  or  ^ssizes; 
in  which  case  their  peijury  or  fraud  is  uaualty,  as  in  case  of  bankrupis, 
punished  with  death.     Persons  who  have  been  once  cleared  by  any  of 

these  methods,  and  afterwards  become  bankrupt*  again,  nnlesa 
[*48S]    they  pay  full  'filteen  shillings  in  the  pound,  are  tmly  thereby  i^ 

demiiilied  as  to  the  coofiiiement  (»f  their  bodies ;  biM  any  future 
estate  they  shall  acquire  remains  liable  l«  tlwir  creditors,  escepting  tbcil 
net^essary  apparel,  household  goods,  and  the  tools  and  implements  «f  duB 
trades  [b)  (39). 

WStw.aOw.lLc.IO-  

titad,  wbich  miAtm    ui  Bl^rmtuia  M  to  ih*  pnof  bf  u  obtigas  in  m  bonoauT  m*  r^w 

aiDODni  nf  Kumliling  looo  nhlch  will  dcpriva  intia  boniJ,  und  ihe  iHuted  in  may  fiiej  tl 

m  bmiknipl  at  tbt  uIiiducpi  of  i  ceni&caLe  iniuranEa,  ihough  the  lou  or  eaatineencj  ■■} 

•r  >lloi>-Bnoe.     Il  ippein,  slu.  fiom  Uia  T3«l  lw(s  happerMd  »tl»i  the  isniDg  of  ilw  ana 

MCUon  of  iha  uma  ■«.  that  prnlioiw  gifini  niuioa  igiinit  the  oUitix  or  imunr.     Tk« 

by  ■  tnulec  lo  U17  of  hia  chilrfnn  upon  thair  51th  uctiDn  of  ih«  *ci  tdoiil*  innuilT  credi- 

IBimugs,  thrHighiuchpuTiiDiueiaMtlBr)  IIXM.  ten  la  provi  far  th«  ictiul  Talueor  ihair  in- 

■ad  In  wu  u  Ihr  tinis  mwlTtnl,  caiinal  be  nniliei,  luofa  •■lug  Is  ba 

mullol  upna  hia  buikrnplcri  mnd  ihM  pan  caionMHiaoari.     Tb«  SSth 

at  Ihc  12th  HctUHi  o(  MhI.  5  Geo.  [1.  c.  30.  that,  unli<  the  thIu*  of  u  1 


rjirited  n  binkmpt  wiw  had  jriven  vuch     a  banknuil  ihaH 


altdbj 


...      .  .     itor  ahall  not  be  aibwed 
%Bf  eollattni!  BUrelj  for  the  paj'mem 


[39)  ThB  IJTih  aeciion  of  Iha  italute  of  S  luch  annuitf  :  (Ihii 

Gto.  IV.  0.  le.doei  nu  narply  nukeauch  fa-  appjica  lounuitingnntadbcfarB  tb*p*uil| 

butabaoluK-lyiwu  it  in  the  aifi(*eM  Jnder  "biU  v.  BUlat.  l"  r' Moom  «c'p^tm,  l)^ 

iheir  comtnuiiian,  *tia  are  autboriud  lu  aeiw  and  if  the  auraijr  pay  tb*  udoubi  ao  auac- 

Ihe  laine,  in  like  imniieriii  they  laighl  Imvb  luncd  and  pmeH  uodai  the  conimiHiiaii,  ba 

aeilrd  propeny  of  whicb  auoh  Uanknipt  >aa  ahall  iWreby  tie  diarhiuged  from  all  eUiua  ia 

poneanMJ  at  tM  laauiag  of  iha  eoaaauaaiMM  ■rapaci  of  aucb  aonuity :  but,  if  aaeh  ennV 

■galliot  them.  aball  DM  pay  the  aun  id  piorcd.  he  laay  ta 

linn  of  the  ly,  nnti)  he  ahati  haie  aaltafied  Ihe  amoant  aa 

tame  ■':(,  muiual  deijU  and  credit!  nia<r  l«aet  prored,  with  imereat  thereon,  ai  the  nte  of  1 

ofT  a^ainal  each  other,  nolwithalanrtmg  any  jwr  «><(.  fnHB  lli«  lime  of  nolire  of  euch  peaof. 

cmlif  given  to.  or  the  debt  contiaeted  by,  the  atand  in  iha  plaoe  of  the  anniiiianl  innepwi 

bankrvpt ;  piorided   Ihe  prrton  claiming  The  of  auoh  pnwi ;  aj 

brnelii  of  aueh  aei  off  had  not.   when  aueh  rape   ahall  ba  a 

credit  laai  given,  notice  of  the  act  of  bank-  ciaima  of  aueh  annuilant  ei  at  mrti  (uirty  u 

nplcy.     By  the  Slal  epelion  of  the  act,  debu  reaped  of  aueh  uinuiiy.     Tke  SG(h  aaeiio 

which  were  not   payable  al  Iha  time  of  (h*  of  Ihe  auiute  ena'cta.  ihai  dalu  vhteh  u» 

banhruptvy  may  be  pnifed.  deducting  a  rebate  oatiiin((ii<lai  the  tima  of  the  deMor'a  baoh- 

of  inleieil,  at  the  rale  of  S  per  en/,  to  be  tuptcy,   may.  if  the  errditor   wiahea   it,   ba 

Bompuled  from  the  declaration  of  a  diridand  vbIukI  by  thp  coflimiaaionen,  and  pronf  itttl 

10  ttte  lime  whan  tueh  dehta  wmtld  regularly  be  ailiniited  to  the  amoant  ao  aacaitaiaed,  aai 

haia  become  payable.     The  iind  aection  of  dividend)   ba   payahle  tbemm :  er.    if  auet 

bt  Ihe  dehta  of  banknipta.*<)«r  they  hare  dia.  tiu)ieney  hippena.  iha  erediior  any  prnr*  is 

nbarged  Ihe  debta.  to  prove  their  deinanda  in  reaped  of  the  antirt  de>il,  and  receive  divi 

r«Epectof  aueh  pajmenu,  aa  dehta  under  the  demla   ihrreon,   not   dialurtiin*  Ibnaei  divi' 

eomminiona  and   to  receira  diviilenda  wilh  denda  1  praridrd  the  civdilor  lurl  diH.  *b«a 
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OF  THINGS.  40» 

Thtit  much  for  the  proceedingB  on  a  commission  of  bankrupt,  go  fsr  h 
they  atfecl  the  bankrupt  himself  personally.     LeC  us  next  cuiisider, 

4.  How  such  proceeding*  affect  or  traanfer  the  eslait  and  ptoptrty  at 
iho  bankropt.  The  method  whereby  a  real  esute,  in  lands,  iaiiein«iil«i 
and  hertiiliumentB,  may  be  transrerred  by  bankruptcy,  was  shewn  under  ua 
proper  head  iii  a.  former  chapter  (c)..  At  present,  therefore,  we  are  only  ta 
consider  the  iruasfer  of  things  peraomd  by  this  <^erarion  of  law. 

By  virtue  of  ibe  etaiutes  before  mentioned  {d),  all  the  personal  eatat« 
and  eflecta  of  t}ie  b^kj;i^t  ue  coiui^ered  as  vested,  ~by  the  iict  of  bank- 
JUfflcy,  in  the  future  assig^neea  of  his  commissioners,  whether  they  be  giuoda 
iiTactuarpojj&s^n,  or  debts,^  con  tracts,  and  other  choses  in ''c(ifH]i>  ^n^ 
(he  commissioners  by  their  warrant  may  cause  any  house  or  tenement  of 
the  bankrupt  lo  be  broke  open,  in  order  to  enter  upon  and  seize  the  same 
And  when  the  assignees  are  chosen  or  ^proved  by  the  creditors,  the  com- 
■uaaionets  are  to  assign  every  thing  over  to  thsm  ;  and  the  proper^  of 
e^ery  pan  of  the  estate  is  iherel^  as  fully  vested  in  them,  sS  it  was  in 
the  bankrupt  bimaelf,  and  they  have  the  same  remedies  to  recover  it  (e). 

The  property  vested  in  the  assignees  is  the  whole  that  the  banknipr 
had  in  himself,  at  the  time  he  committed  the  first  act  of  bankruptcy,  oi 
thax  haa  been  vested  in  him  since,  before  bis  debts  are  satisfied  or  agreed 
for.t  Therefore,  it  is  usually  said,  that  once  n  bankrupt,  and  always  a 
bankrupt ;  by  which  u  meant,  that  i  plain  direct  act  of  bank- 
nptcy  once  ■commitiod  cannot  be  purged,  or  explained  away  by  [•486j 
any  subsequent  conduct,  as  a  dubious  equivocal  act  may  be  {/) ; 
but  that,  if  a  coiftmisaion  is  sj^rwarda  awarded,  the  cofflmission  and  tht 
property  of  the  assignees  shall  have  a  relation,  or  reference,  back  to  the 
first  ^d  original  act  of  bankruptcy  [g).  Insomuch  tliat  all  transactiona 
0f  the  bankrupt  are  from  that  time  absolutely  null  and  void,  either  with 
regard  to  the  alienation  of  his  property,  or  the  receipt  of  his  debts  frftm 
aach  as  are  privy  to  his  bankruplcy  \  for  they  a^e  no  longer  his  property, 
Br  his  debts,  btit  those  of  the  future  assignees.  And  if  an  execution  be 
sued  out,  but  qot  served  and  executed  on  the  bankrupt's  effects,  till  alter 
the  act  of  bankruptcy,  it  is  void  as  against  the  assignees  (40).  But  th« 
king  is  not  bound  by  this  fictitious  relation,  nor  is  he  within  the  staiutea 
of  bankrupts  (A) ;  for,  if,  after  the  act  of  bankruptcy  committed,  and  be- 
fore the  assignment  of  his  effects,  an  extent  issues  for  the  debt  of  >ho 
I,  the  goods  are  boimd  thereby  (t")  (41).     In  France,  this  doctrine  »f 


■till  Ix  rri«a9*d  fmni  (he  uid  limbiliii«.  hi  ^41)  The  king  it  dm  bound  by  ihs  icu  ra- 
in faarttCB  diva  after  tie  •>wl1  tanvalmd  notro*  { jidiury  T.  i/oJitjr,  W.  Joni-a,  303,  Biatm 
ftal  the  Btxi^eu  hire  declinsd  lo  ■eecpl  (he  T.  dncwu,  2  Sic.  B82 ;  *nd  nee  otiH,  note  (30) 
Mm.  to  thit  chipltr) :  •nd,  bv  Tirtue  of  thr  pnm- 

-^,  „^  .i.-^»..i. A.  : ;„  -»      _.._.     :,  _    j.,..__   ._    .!._    j^^„   bffimnB  > 

«e»Yoik 
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nma.  eo  init  cupitrj :  •nn,  bj  Tini 

<W)  tfaiihrriff  uke  goods  in  eieBDlionar-    niiTS,  if  m  dcblur  to  tSs  ci 

tr.  set  oT  binkiuptcy  oommJUed  b^  tha     buihrupl,    and   a    o 

t  Thia  ralalion  Udt  is  (k(  aet  af  uuDlvaBCj,  doe*  not  LiLb  pli 


40Q  THE  RIGHTS 

nIsUon  is  carried  to  a  reiy  great  length  ;  for  tfaere,  eraiy  act  of  a  mer- 
chant, fur  ten  dajn  precedent  to  the  act  of  banltruptcj,  is  presuined  to  be 
fraudulent,  and  is  therefore  void  {k).  But  with  us  the  law  stands  upon  a 
more  reosoniibla  footing  :  for,  as  these  acts  of  bankruptcy  may  someumea 
b«  secret  u>  all  but  a  few,  and  it  would  be  preJndieiaJ  to  tr&de  to  cany  this 
notion  to  its  utmost  length,  it  is  provided  by  statute  19  Geo.  II.  c.  32,  that 
no  money  paid  by  a  bankrupt  to  a  bonAfide  or  real  creditor,  in  a  course  uf 
trade,  even  after  an  act  of  bankruptcy  done,  shall  be  liable  to  be  refunded. 
Nor,  l^  statute  1  Jac.  1.  c.  15,  shall  any  debtor  of  a  bankrupt,  that  pays 
him  his  debt,  without  knowing  of  his  bankruptcy,  be  liable  to  account  fior 
it  again.  The  intention  of  this  relative  power  twingonly  to  reacb  fraudu- 
lent transacUons,  and  not  to  distress  the  fair  trader  (42). 

rtl.Sp.L.  b.  »,t.l«. 

■fiJMi  him,  ud  «n  HaigaoM 


If  th.  1^^""" 


will   be   fnfnnA:  (RagwTw    >.   Macfctniii,  4  ull^'miuiawith  inTiKherpcrw 

Vet.  793.     Tin  King  >.  Cnm^  and  Himlniry,  ircwIiUnt,  or  wilh  him,  bat  in  tnul   (or  an 

cilsd  in  Park.  lUT.  and  in  2  UlioH.  481) :  lo  oihci  peiun.  iha  comoiiuienen  nwr  Kllaaa 

pterant  vbich  awcaping  awi^  o{  ihn  whole  diipoie  o(  luch  nal  aod  pcnooal  niaia  Ibi 

•Mala  b;  lb«  crvwn,  ■  connniHion  of  bank-  ttie  banofit  of  Iha  cmdilon  ander  ihe  conaia- 

muti;;  hu  frvqufptlj  bnn  aoalad  at  Dudnijht.  aion.  and  auoh  aale  aball  bi  Talid  afunM  A* 

{WgOowtCi   cat,  14    Vet.   BT).     The  cnwp  aatii  silent  and  all  penoni  cluning  under  it; 

sol  only  hat  :he  priori ly  abore  ntrntiomd,  but  and  any  patwato  vntom  (bt  atid  rut  and  par 

la  DM  mitiject  lo  the  equitr  of  being  l»unil  to  aaDat  eauia  ihall  be  baigUDed,  aoM.  fnua4 

uge  ita   Kcurillei    aiaiuat   paniei    prinurilr  or  aaaifned  ttj  iba  eoauaiaaioiiera.  ahall  ha>«, 

liable,  in  behalf  of  [TkHe    lecoudaril;  liable,  and  nuf  recorar,  the  appie  agaioai  aojr  per 

{WUitlmn    y.    Partridgi,    3    Swantt.   3T6,  ion  whu  ahall  detain  tlilaaBe. 

3TS).     The   affidavit,    tharefon,  upon  which  («!}  The  81t(   aaciioa  of  the  alaluu  ef  • 

an  order  for  an  ettant.  which  hai  luch  tweep-  Oeu.  tV.  r„  16,  eoacu,  that  all  oonteraUM 

m;  cuniMquencei,  i(  grounded,   ought  to  be  bj,  and  all  couiraeu  and  other  dealinga  aad 

anei|uivoCBl :  iV  may  not   be   impniper  lor  a  tranaactiona  bj  and  vilh  aay  bankni|it,  i^l 

(onie  doulit  uwm  the  •ubjeci.  to  give  bit  pre-  calendar  iwintha  before  the  iaauing  uf  ihe  eoa- 
limjiuijjliiu  far  an  eilent,  becaUK  the  iuuing  miaaion  iniiMt  hin,  and  all  eicruiiona  and 
tba  writ  only  eiublea  the  crown  la  lay  ila  attaohmclfta  againal  the  taDeDeMa  or  ebalteli 
bllula  upon  ihe  pIDperly,  and  doct  nol  preieul  of  tuch  bankrupt,  bttmfJk  eiecuted  or  leiied 
any  oiher  pmper  ctaima  from  being  put  on  Ihe  more  than  two  monllw  before  the  iaaiiingef 
rrcnid  and  fully  diieniaed  ;  but.  if  upon  aucta  auch  coram iaaion.  ibalf  beTalid.notwithatud- 
diacuiiiiiiin  the  affidarit  (hould  lie  deienuingil  inf  any  prior  art  of  buikcupLc]'  by  bim  ooa- 
by  the  ruiiit  not  to  be  auflicienlly  poiilive  and  mitted  :  provldrd  the  penoiia  a.>  dealini  with 
dialinct,  the  eilent  will  be  aet  aiide;  {TIa  the  baiikrupl  had  nol,  at  Ihelime  of  anch  ca» 
KiRir  t.  Ilmk.  H'Clel.  701):  and  there  auj  ttyanca,  eoDtnot,  dealtog.  or  tianeaciinn.  w 

nine   whether    an    ■■lent    iaaued    properly,  banknipley  I7  hini  ootniotited.     And  the  SSlh 

(PMOif  >.  Sluu,  B  Vee.  VS31     if,  upon  ei-  aecttoo  of  ihe  (tntua  enarta,  ibai  no  purchM* 

aminalion,  an  eitent  ii  eel   laide  tor  irregO'  from  any  hanknipl  benAJUf  und  for  a  iraluabla 

larily,  and  the  eflerti  Hre  urdeml  to  be  deli-  oooiide ration,  where  the  purchaaer  Aad  nafjff 

Tcmd  up  to  the  aaaigneea  of  the  deWor,  duly  at  the  liateef  each  pgnshaaeortn  actofbaak- 

appoiiilr-d  under  acomoiiiiaion  of  tiankruptcy  i  ruptoy  1^  auchbeitknlpC  coouDitted,  ahall  I* 

a  seciind  •■iienl,  tealed  the  aame  day  on  which  impeached  by  rwhhi  thereof,  unleaa  Ihaeoa- 

the  liriit  wai  art  aaide.   and  delivered  to  the  miKtioB  Bgaioai  auohliankrupt  ahall  ha>ebaaa 

abprilf  l-efore  the  eiecution  of  llie  order  lor  aued  out  within  twelve  calendar  nionlhs  afiat 

delivery  uf  the  n»da  to  the  Biiaigneei,  will  auch  act  of  baiikrupicy.     By  Llie  8£nd  leeuiiB 

■ivelheriowa  no  Jn  on  the  IfTecu,  hit  The  oflhe  (talule  it  ia  enicied.  that  all  peynieDIB 

anieneea  will  he  entitled  to  reduce  L hem  into  rrally  and  toad  &k  made  bv  a  Ijwiknipt,  be- 

poaacnion.     (Tk,  Ki^  J.  M^ih,  U.-CM   &  fure  the  dnie  and  ieauing  of  the  c«nini>aiea 

I   VuiinEe.  397).  apiinil  liiai  [aiu'h  paynieata  by  lb*  loaknil 

Aral  the   7lu   eeclion  of  the  MUMilidated  not  liring  a  riHudulrntprererrnreofthe  cirdi- 

hilikru|it-aol  coaeli.  th^I,  if  any  real  or  per-  Ion  to  whoiri  ihey  are  nude).  iili;ill  l»  lali^ 

eonal  eaulo  ordelita  of  any  bankrupt  lie  ri-  nolwirhMaiirbiiic  any  prinr  act  uf  lunknqitDr 

icndtil  aller  ha  ahall  have  hrnime  Iniiknipt,  bysi>ehl>BnkrupicuiDiiiiiled:aiHl.dl  pajnacoit 

^nd'^T  pFvlence  of  hta   being  indelited  10  an  really  and  btviJiiU  made  to  >  Inoknipt  befo^ 

■ome  rontraet  oiifin*ny  nede  betwcev  auch  hull  br  alao  valid,  DDtwithnandiDg  any  rrin 


■a  t:  Co  Ogle 


OP  THINGS  Wt 

The  BBsigDces  mav  panue  any  legal  melbod  01  ncoTuing 
tl^B  jiroperly  bo  Tested  id  ihem,  by  ihfiti  own  authoriiy ;  but  'can-    1*487] 
not  commeDce  a  suit  in  tqutty,  nor  coropouad  any  debts  owmglo 
tb«  bankrupt,  nor  relbr  niy  mittera  to  arbitration,  without  the  cniisent  of 
lhe_creditor8,  ortbs  major  pain  or  them  in  value,  at  a  meeting  to  be  held 
in  punuance  of  notice  in  the  Guetie  {I)  (43). 

'Y]°5ll-jhei  bayo  got  in  all  the  eGects  ihey  can  reasonably  hope  for, 
radrcducedtHem  to  ready  money,  the  assignfles  must,  Bfier  Tour^iiid 
within  iWeffe  months  after  the  commission  issued,  gire  one- and- twenty 
days'  Dotice  to  the  creditors  of  a  meeting  for  a  dividend  or  distribution ; 
al  which  time  they  must  produce  their  accounts,  and  verify  them  upon 
oath,  if  required.  And  then  Uie  commissioners  shall. direct  a  dividend  to 
be  made,  at  so  much  in  the  pound,  to  all  creililiira  who  have  before  pfoy 
e3p[&'ihflH  then  prove,  their  debte  (44).  'I'his  dividend  must  be  made 
equally,  and  in  a  rateable  proporltdri,  to  all  the  creditors,  according  to  the 
0iantUo  of  their  debts ;  no  reganl  being  had  to  the  ^uaiity  oT  tbem.  MmI- 
gages,  uidecd,  for  which  the  creditor  has  a.  real  secunty  tn  his  own  hands, 
are  entirely  safe  ;  for  the  commission  of  bankrupt  reaches  only  tho  equity 
of  redemption  (m).  So  are  also  personal  debts,  where  the  creditor  hns  a 
chattel  ill  his  hands,  as  a  pledge  or  pawn  for  the  payment,  or  has  taken 
the  debtor's  lands  or  goods  in  execution  (45). f     And,  upon  the  equity  of 

»)  St*t.SG».  II.  c.tO.  (M)  nncli,Rap.4M. 

uU,  of  bankiuplCT  by  him  cmnmittnl:  ind  of  lh<  usiiineu  ihill  W>  been  Gnt  auditad 

•urb  credilor  ihall  nol  be  liable  to  refund  ihe  u  BfotaHidl 

(ime  in  the  aiiigneaa  of  eucli  banknpi.  pm-        {tij  Tbe  tOSth  aeciion  of  the  itiiute  of  6 

tided  the  pennn  no  ilenliiu  with  the  hulkrupt  Geo.  IV.  e.  10,  enaolii.  thai  no  creditor  haTIHg 

had  nol,  Bl  tho  lime  of  auch  payirwrn  b;  or  1o  any  KCilriiy  for  hi*  debl ;  or  having  mnda  any 

the  bankrupt,  notice  of  any  ad  of  bankruptcir  atlnchmeni  in  Landm,  or  xny  oiher  place,  by 

bj  tueh  bankrupt  camniiiiitd.  nWiK  tf  wy  cwWn  there  lAed.  of  the  (ood* 

(43)  If.  after  incli  nolic«  p"n.  endilon  andchuUeliof  a  bankrupt:  ihii]!  receira  upon 


Iha  HtiolH  auin  pnitod  nnder  the  canmiaaiDn  nicalile  ^xii  of  aueli  debt :  exceut  in  rei|not 
do  n'lt  attend  Ihe  nweling,  Iho  auigaeea  am  ol  aaji  eiccution  or  extern  aerreil  and  levied 
•Btpoueieil^hy  the  89th  aoction^of  the  ilaluw     by  aeixiire  upon.^or  any  marlDajte  of  or  llM 

T.  thougli  for  a  raluaLJe  con*iiMtaiii>B> 


•ny  of  ... 

I,  ihe  eoinnuwianert    nfpl  before  the  bankrujiiry :  proiided.  that  no 
'ritinj.  cred—  -'^-   -'    ' '     ''     '  ■'    ■-- 


than  fnur  calendar  mnnlha  from  the  dhte  of  I 

tbe  cwinmiijion,  nor  later  than  aii  ealenflir  I 

Bontha  fruin  the  iMI  eiiaiiiinaliao  of  (he  bnnk-  ■ 

nTlhr  ntifnee* ;  and  the  107ih  lection  eoiicii.  i 

that  the  cninmiaaionen  ihall,  not  aoaner  Ihin  3»t):   and  Ihia  mleabla  diMiril^uiion  win  b* 

bur.  nor  later  than  IwclTe  calendar  montha  enforced  al  cammon  law,  niilwul  pulling  Ih* 

ftBm  Ihe  iiiuing  ihe  canunimion.  appoint  a  parties  iniereaied  to  Ihe  eilrannlinary  remedy 

Cilitie   meeting,  lo  make  ■  dividend  of  ihe  of  a  noun  of  eqiiity.      {UiidaU  T.  Kaau.  I 

inkrujH'i  niBia,  at  which  niKlini  all  credi-  Simoni.  Vm\     The  cs*e  of  a  creditor  wb» 

lora  who  hare   nol  proved  iheir  debii  ehall  oliialned  judgment  bedre  hia  debiar'a  bank- 

bt  rntitird  lo  prove  the  name ;  and  (he  com-  rupIT);,  and  who  dam  nol  cume  in  under  hia 

miaxionen  ihall  iben  order  auch  adivide nd  aa  commiuion.  i>  lefl  at  it  wa>  before  the  paw- 

ihey  aee  fir  lo  he  made,  and  Ihe  auigneea  ing  of  Ihe  acl.    (Em  paile  BMcAerley.  2  Glys 

dividend  (hall  lie  declared,  unleaaiba  aocounlt        The  grnat  aeal  eierciae*  (wiih  caution)  ■ 

t  Mr.  Chrialian  nbacrvfi,  iHol  "where  a  ihat  the  proiluee  ahall  be  applied  in  diaeharn 

•redilnr  h.-u  a  moilgage  or  pledge,  which  ha  of  the  eipensn  of  (he  lale,  and  of  the  mort 

ibinka  inaiifGcienttointiify  the  whale  of  hia,  gagee'a  deMi  and  if  Ihere  he  a  detictenejr, 

debt,  he  muy  apply  10  the  eomminioDen,  and  ibe   mortg^ieo  ihall  h*   permitted  to  pro** 

if  ihf  r  aee  no  ohjeclion  lo  Ihe  title  of  the  it  Dtkder  the  aoauninjoa.     Order  llaieh  Bh 

(Kmcaga,  thaj  a  aj  oraer  it  lo  ba  auld,  nod  ITM, 


■a  t:  Co  Ogle 
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the  atatuie  8  Ann.  c.  14  (whicli  diracta,  th&t,  upon  ill  eiMutiena  ot  gaoda 
being  on  any  premises  (Jemised  Ig  &  ,tenant,  oiie  year's  rent,  and  no  uua«, 
shaU,  ir  due,  be  paid  to  the  landlord),  it  bath  also  been  held,  that,  under  ■ 
Goinmiaaion  of  baoknipt,  which  is  in  the  oatuie  of  a  etaiuu-execyttoa.  iha 
luidlord  shall  be  allowed  bis-uroors  of  lent  lo  the  same  amount,  in  [m- 
ferenoe  to  other  ciediiora  (4C),  even  though  he  halh  neglected  le  distrun,! 
whtle  the  goods  reotained  on  the  ptemises ;  which  he  is  otherwbe  eoliiled 
lo  do  for  h^  entire  rent,  be  the  fiMKfuM  what  it  nuy  (n)  (47).  But,  oihef 
wise,  judgments  and  reco^izances  (both  which  are  debts  of  record,  and 

>  «U  lAtk-lOJilM. 

diMKIioiiBrjr  povifr  of  nn]«rin|  ■  Tslue  (n  bs  Ihc  hankniptc))  or  Mine  of  At  panin  rtiftm 

pul  Dpon  1  srcuriif  held  by  a  cRdliar.  in-  lible,  eleei  whether  he  »il]  go  i^iml  llx 

sMd  or  dueBtiog  a  ulo.    {Br  ■orii  5miU,  joini  enais  or  the  ntnuiie  cUMy  of  eadiT 

1  Ves.  &  Birn.  S-^l).     If  1  crediKii.u  nn  mtdi-  {E*  pvU  Oa^,  liVtm  i.     Er  pant  Bnm, 

lioiml   urc-inlj  fur  hii  debt.  h»  taken  the  lOVeg.  109]:  bnie  proof  egninnt  either  mUto 

bankrapl'ionorpintiTM,  itiihi(diilj',«'hni  ha  nill  not  ronrluje  hi>  elertion ;  but  he  ii  hood 

CMBBS  'D  piuia  hii  debt,  lo  produce  the  kob>  to  iBtlu  hii  elcclioii  behn  ■  ditidand  M  4» 

ritiei.  if  ihey  in  ir  hia^wer;  *nd  if  the;  cliied  of  the  eitnis  auinii  whiqh  he  iat 

■m  not.  10  <L>1r  the  fuel  to  IhB  cgmmiiMlonen :  proved.     {Eipartt  HiutamI,  5  Had.  421). 

oUMniiie,  he  mishl  hininir  proie  for  Um  full  The  genenJ  rule  in  bankiuptCT.  u  to  prerf 

■mount  uf  bin  ddii,  leaving  tb«  holden  of  tb-  .     ^  .  ..       ^         .             ■....._ 


I  homer  mij  prove  the  lull  acaount  aiaiDi 
■  eilate  of  eiery  aeraon  who  ii  a  diWor 
,    thOM  bdll,  *lUi  lh*»  restriclioD*  :  Ih 


{Em  jHiru  Hmdt,    thOM  btill,  irilb  lh*»  restriclion*  :  Ihu  If, 
t\j  lo  ihe  proof,  a  pairt  of  ittt  debt  hai 


iheir  «Meptancea,  an  the  aecurity  uf  pnimil-    been  tecouered    .  ,   ., 

aoiy  noi«s  cieliTered  to  them  by  a  tnder  who    can  only  he  for  the  midus  ;  and   _  .   _ 

aMoon*  bankrupt,  the  debt  may  be  ptored    not  receive  more  than  twenty  ibiHinp 


quire  that  the  hanken  ihould  take  up  their     [E>  purf r  TV  BibA >}f  Snttind,  ISVea.SIL 
aoeqitmcM,     {E^lw^n^  Blmlam,9\n.i3i.    JSi  parte  Len,  fl  V«i.  6U.    E*  patu  BladiMm, 

nipt  debtor  in  eitnution,  connAt.  whilit  IhoH     Mrenl  bill*  of  eichange 'drawn  1^  tlw 


Taunt.  208).  6  Vea.  150.  SOU 

■dilor  b»»  proved  in  retpectrf 


^     __  ._ , id  prove  under  rtlpl.  and  dincounled  by  the  creditor,  ahonM 

*»  Dommiainn:  ( fir  parte  Hnilry.  I  Jac.  dc  one  of  the  billi  be  after^'anl  paid  in  full,  ttw 

Walk.  183);    the  cue  would  be  diffrrent  if  proof  a*  M  Ihelbill  mutt  be  eipnoged  .  forth* 

Dh  sooda  were  aolH  ;  for  then  the  anwunt  of  [aw  canaiden  each  act  of  diacuunt  aa  a  dU- 

debt  rcfiiaining  due  vniuld  be  certain.     {S.C,  tinct,  isolated   transactinn  :  and,  tliougti  Ihc 

I  Gljin  tt  Janieann.  63.     £i  iwli  Smilk.%  /nwior  proof  i«  upon  Ihe  whole  loan,  ihepiaal 

Ron,  64).     A  iimiiar  rule  appliea  where  the  ii.  in  troth,  upon  each  bill  aeparalely.    {Ea 


iwsibiB,  hefort 


,     para  BamU,  i  Glyn 


pnrport  lo  aecure,  (nnd  they  cannol  be  worth 
Mwr*.  hut  mar  be  worth  leaa),  if  that  annunt 
ha  dMuelcd.he  may  come  in  and  prore  for 
rii*  balance  due  to  hiin.  {Ei^r  Dt  TaM. 
Camt,  <f  Ratrru.  I  Vm.  Jc  Bea.  280.  And 
Me  Ba  parit  Qimanod.  Buck.  3SS).  Anl  a 
pmiding  eiecHUnn  in  rMpeei  of  a  joint  del* 
will  Itot  afTecl  a  or«ditori '  right  to  prore  a 

le  diaireu  iliall  aol 
be  available. 
(47)  Not  K>;  *ee  note  («}. 

!hri*iinn  nhaerrea,  that  "Lord  Ba-    Imm  nopriiikg*  ander tb« buAriip.  aiarSM. 
■ncrllor,  d^lnred  expreaaJT,  ihat     but  nual  come  in  port  poan  wiih  tttber  ends 
Oram  (Cook*.  Ma)." 


A  creditor  who  h 

I  pmird  1 

deU.  part  <K 

which  he  was  not  e 

ntiOed  lo  p 
n  divideniT 

-Dve.  will  D« 

be  allowed  to  take 

before  thai  ii 

ael  right  ;.nd.  if  h 

haa  actually  received  1 

dividend,  he  will  h. 

comnelied 

to  reluDd  it 

(Rrwrtf  •»■»«»,  1  Jac.  &■  Walk 
{*%)  The  Tith  aeetion  of  the 

4e9). 
■UIUU  of  t 

Geo.  IT.  c.  Id.  enac 

>. that  no  d 

atreMlevioC 

rtipicy.  upon 

thegooda  ot 

elfeclaof  anylwnkr 

ipl(whethr 

befweorat 

ter  the  iaautng  of  t 

on),  aball  h* 

ITiilahie  for  more  Ih 

«!  prior  to  the  dile 

of  the  torn 

the  landlord  or  iiarty 

lowborn  ihe 

rent  .hall  ho 

due,  shall  be  alb^e.)  to  come  in 

aa.  creditor 

n.  forthr^o 

erplui  of  Ih* 

■,yCoe)^^lL' 
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therofore  iX  otber  times  have  a  priority),  and  also  bonds  and  obligation* 
by  deed  or  special  instnimeDl  (which  are  called  debtsliy'  apeciaT-" 
ty,  and  are  usually  ihe  next  *in  order),  these  are  all  put  on  a  le-  ['46S] 
Tel  with  debts  by  mere  Bimp'v  contract,  and  all  paid  pari  passu  [o). 
Nay,  so  Car  is  thia  matter  carried,  that,  by  the  express  provision  of  the  ata- 
ta>ti  (p),  debts  h*i  due  fct  ihe  Kme  of  ih«  dividands  n«d|^  as  bvnds  qr 
notes  ol*  hand  payable  at  a  future  day  certain,  shall  be  proved  and  paid 
A^mJIy  with  the  reBt(f),  allowinj^  a  discount  or  dtawb&ck'in  proponkia. 
Aod  insurances,  and  obligations  upon  bottoa)ry  or  rttpondtntia,  ,bim&  RtU 
made  by  the  banknipt,  though  forfeited  after  the  commiaeian  is  awarded, 
ahan  be  looked  upon  in  the  same  light  as  debts  coatiacted  before  any  an 
of  bnnkrujitcy  (r)  (48). 

Within  eighteen  month*  aft«r  th«  commiMiun  issued,  a  secosd  and  final 
dividend  shall  be  made,  unless  all  the  effects  where  exhausted  by  the  t]Tat(«) 
(i9).  And  if  any  surplus  t^^nWMtfi  ^^i-^f  Helling  hia  estates  and  paying 
«veTy  credit«r  hia  full  debt,  'fi  shall  be  restored  to  tt)B  b$nknuit.{0- 
This  is  a  case  which  sometimes  iiappens  to  men  in  trade,  who  involunta- 
xily,  or  at  least  unwarily,  commit  acta  of  banknqitcy,  by  abacoading  and 
the  like,  while  their  effects  are  more  than  sulScient  to  pay  their  creditors. 
And,  if  any  suapioious<x  malevolent  creditor  will  take  the. advantage  of 
aueh  sets,  and  sue  out  a  commission,  the  bankrupt  haa  no  remedy,  but 
must  quitely  submit  to  the  effects  of  his  own  imprudence  ;  except  that 
.Wpon  satisfaolion  made  to  all  tlie  creditmv,  the  commission  may  be  superied- 
«J  (ti).  This  case  may  alto  happen,  when  a  knave  is  desirous  of  defraud- 
iog  his  creditors,  and  is  compelled  by  a  commission  to  do  them  that  justice, 
wnicb  otherwise  be  wanted  to  evade.  And  therefore,  though  the  ummI 
nfnle  ia,  that  all  interest  on  debta  carrying  interest  shall  cease  from  the  limi 
of  issuing  the  commission,  yet.  in  caae  of  a  surplua  lefX  afterpayment  of 
every  debt,  such  interest  shall  again  rerive,  and  be  chai^es^le  on  tlw 
bankrupt  (u),  or  his  ropresentotires  (50). 
(■>  sut.  iiiu.  I.e.  I*.  (()Ru.so«o.n.(t.ii 

(■)  SUI.  T  Cgo.  ].  E.  II.  (1)  SUI.  11  Elti.  c.  7 

(()  Lnrd  Hiyin.  IM«.    Sin.  1311.  (■)  ItTh.  CU.  IM. 

(r)  But.  11)  Dm.  li.  c.  n.  <M  lUk.Mt. 

(4B>  Si<eanCMioI>{3S)talbM('htpt«t.  mawu  Gorint.i  Ve*. Jan.  i6B),h*ld,  thilnnder  ' 

(W  The  lOmh  lectinn  of  tbi  ■tiLule  of  fl  the  olil  act,  i  coniidomlinnonhe  Fmpnidence 

(i«o.  IV.  c,  IS.  antcH,  lint  if  m  banknipt'i  of  ■  huTy  Min.  or  lis  imb«i)ii«io«,  mwU 

•M«M>tHlliiolhiita  heenwbDllydiridtHiiiHin  not  ■uibnriM  Ih«  Covrt  to (Uf^tul  ibe  mI*. 

.Ihc  Aral  dividend,  the  cjmrDiHionen  >liiill,  yet  Lord  Eldon  oTer-ruled  thi*  opinion,  uid 

wilIilnei^teen«1endBTinoi»h(*f[*[ituiixni-  (in  Es  pnrli  Kndatt,  IT  Vei.  Big)decided 

ingof  th«  Bnmmiwion,  appoint  m  publia  meat-  iliM  it  *u  eoitipetani  to  the  eoart  Id  eieinin 

iag  to  milL!  n  aecond  dividrnil,  whpn  all  ere-  a  (ound  diaorBIwn  u  (□  the  time  Hhen  the  u 

dilon  nho  h»»e  not  proted  their  detita  any  *eU  sreto  lie  conierleJ  into  money  ;  and  that 

proTe  Iha  same  ;  and  inch  aecond  diiidend  k  dllTereiil  rule  wouM,  in  many  oomwrna.  im 

abajl  Iv  CtiiaI,  uEileaB  inv  action  or  suit  be  de.  paae  the  necea^Lt*  of  riiininf  the    propenj     ' 

pending,  or  my  pitrt  of  the  ealnte  be  alandingi  Hio  lordihip  beld.  theiafoTe.  thai  lb*  aDiUL 

oat  not  sold  or  diapoied  of,  or  nnleaa  tatnn  niirlit  inispend  aaaleof  tbe  hanVrapi'a  eMMe, 

olher  eltata  oi  effecta  of  Ifaa  bankrupt  (hull  and  cnnaeqaeatly  poitpone  a  final  dividend^ 

■MC  Ihey  shall,  aa  soon  u  may  be;  conietl  would  be  juM  to  all  whom  the  nrir.r  wculi!  al^ 
«ch  eataip  and  eHecta  inio  money,  and  "ith-  feet ;  but,  the  court  will  tequiie  the  asiipieei 
in  twoealeedar  monlhaariarthetamashiill  be    to  lakke  am  a  cLenr  enae,  uhy  the  diTidsnd 

When  the  act  aaya,  thai,  for  tbe  purpoae  ef  the   atatut*.    <£■  ngrU  Gnnnor,    14  V«* 

■Hltiog  a  final  dividend,  the  u>i|neu  ahall  S90V 

«on*BIl  Ihe  hanknipi'.  eKtale  inln  n»ney,  "  aa        (ioj  The  !3»nd  aection  of  the  alatulo  of  t 

•ooo  as  may  ba,"  it  saema  that  ihia  muai  ha  Ooo.  IV.  e.  16,  anada,  Hist  in  cavof  >  ■<■' 

■ndenlood  to  mean,  oi  »«■■  if  can^vdni-  plua  aflerfull  pnynent  of  a  banknipl'l  dnU^ 

^  ht  iiHu ;  for,  Ihoufh  l<oni  Thurlow,  (in  R*  ih«  a.wgnt«a  alwU  par  il  Id  <ba  tank  rat* 
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CHAPTER  XXXII.    ' 
OF  TTTLe  BY  TESTAMENT,  AND  ADMINISTRATION. 


KE  yet  remains  to  be  examined,  in  the  pTMent  chapter,  t 


methods  of  acquiring  pertunal  estatea,  viz.  bylutament  ai 

And  theie  I  propose  to  consider  in  one  and  toe  urmtw 

their  nature  so  connected  and  blended  together,  u  makes  it  impo 

treat  or  them  disiinctiy,  iriihout  muiirest  tauttoltigy  and  repetitkn. 

XI.,  XU.  In  die  purauit,  then,  of  this  joint-subject,  I  bImII,  firB^iaqotr* 
into  the  original  and  antiquity  of  teataments  and  admiiiistrations ;  ahall, 
secondly,  shew  who  ia  cttpable  of  making  ■  last  will  and  testament ;  sbal^ 
thirdly,  consider  the  nature  of  a  testament  and  its  incidents ;  shall,  fotntl^ 
ly,  shew  what  an  executor  and  administr&t(»  arn,  and  how  they  are  t«ba 
appointed ;  and,  lastly,  shall  select, some  few  of  the  general  heada  of  th« 
office  and  dui)-  of  executors  and  administrators. 

First,  as  to  the  original  of  testaments  and  a4 ministrations,  W«  ha** 
niore  thnn  once  oT>8Pived,  'that  when  property  came  to  be  vested  in  indin- 
duals  by  the  right  of  occupancy,  it  became  necessary  for  the  peace  W 
society,  that  this  occupancy  should  be  continued,  not  only  in  the  presaal 
possessor,  but  in  those  persons  to  whom  he  should  think  proper  to  tni>^ 
fer  it ;  which  ioiroduced  the  doctrine  and  practice  of  alienations, 
f*490]  *gifis,  and  contracts.  But  these  precautions  would  be  very  shoR 
and  imperfect,  if  they  were  oonlttied  to  the  life  only  of  the  oe- 
Gijpier ;  for  then,  upon  his  death,  all  his  goods  would  again  become  coV' 
mon,  and  create  an  infinite  variety  of  strife  and  confusion.  *.  The  law  «f  ^ 
/  very  many  societies  has  therefore  given  to  the  proprietor  a  right  of  cODii-  S 
\  nuing  his  property  afur  his  death,  in  such  persons  as  he  shall  aune ;  and,  I 
\in  defect  of  such  appointment  or  nomination,  or  where  no  nominstion  is  ! 
,permitted,  the  law  of  every  society  hss  directed  the  gooda  to  be  vested  in 
'  certain  particular  individuals,  exclusive  of  all  other  persons  (a).  Tite 
fonner  method  of  acquiring  personal  jiroperty,  according_lo  the  ex^iM 
directions  of  the  deceased,  we  call  a  testament  ':'  flie'latler,  which  is  also 
according  to  the  will  of  the  deceased,  not  expiressed  indeed  but  presunsS 
by  the  taw  (6),  we  call  in  England  Kn  aSministr^wnj  being  the  sams 
whfch  [lie  civil  lawyers  term  a  succession^  inttslato,  and  which  uihw«vs 
to  the  descent  or  inheritance  of  real  estates. 

TeBtaii]emD_Bxe  of  very  high  antiquity.     We  find  tbem  is  use  smowg 

M  Puff.  L-oTN.  I>.1,e.  10.  (tl  iMAk.l,a.ll. 

d«>>t*  fnuB  tb«  dsla  of  the  oommHioB,  U  th* 

TXtJialV.fCBll. 

.  m  ihe  r>i*  kiid        Tha  ATih  Hoiioa  of  iha  auw  Mniiita  hhM. 
■  lo  UT.  M  ere-    Ibnt  allhiHigh  ioMtvn  w  oni  mcnnl  upoa  a 


■hill  flnt  It  tha  iHuini  of  ■  eommiaoioB  oT  bankraptaf 

i[  on  luoi)  aauu,  *i  ihe  nts  of  tgn'KK  ■  F^fT  ^*bla  ann  aueh  biDaraaU, 

ad   or   pnyiihlr  ihartoii,  to  bs  (hv  boMar  Itcraar  ■ball  b*  eaiiiled  lapnm 

n  Iha  dite  of  the  BamcniBion  ;  tar  inuraal  upon  tha  ume,  to  br  e(lcu]iiK4  M 

—  -'^  -  're  pFDirad  undat  llw  fir  at*,  fir  >■■•■■»■ 


■a  ay  Co  Ogle 


-OFTBiain.  %u 

thfl  BBcient  Hebreirs ;  thoa^  1  hmrdtif  dink-ths'eninple  naoBli^  glrm  (e) 
at  Abrahim's  compluning  {d)  that,  luten  be  bad  aoaiti  jhildraii  of  bi» 
body,  bis  steward  Eliezer  of  Dtunascus  woaM  be  his  heir,  is  qiiHa  etm- 
•duaiTc  to  shew  thai  b«  had  mada  him  so  by  kHI.  And,  mdecd,  a  learnsd 
writer  («)  hsa  adduced  thia  veiy  paaaags  to  prore,  that,  in  the  pauiarefad 
kge,  on  faflure  of  chHdten,  OTHiisdnd,  tho  aeiVsnis  bant  nn^er  thalr  naa- 
tm'a  roof  succeeded  to  the  inhentance  ■•  heirs-U-law  (/.)  But  (lo  omit 
mhrni  Btt»ebitu  and  oiben  ha**  feklod  of  Moth's  ivniatiieM,  taade  is 
writing  «Bd  witiwMed  wider  hta  mW,  mkmhv  be  diapesed  of  iba  wb«lfl 
-  -world)  (;)  I  apprehend  thai  a  ranch  more  sulbemic  iiwtaiae  of  tbeLoarff 
nas  c^  testsnisata  may  be  fomd  in  (bo  ancred  wnungs  (h),  when- 
in  Jacob  bequeaths  t«  bis  son  Joseph  a  pookD  of  hi«  'ialieritanoa  [^BI] 
'doable  to  that  of  bis  t»etbien :  which  will  we  find  carried  into 
oKeoution  many  bnndred  years  aAsrwarda,  wban  the  poMaritj'  of  Joaopb 
were  divided  into  two  diMinct  tribes,  those  W  Cptiraim  and  MamBBsfa.'siid 
had  two  several  inberitames  aasignsd  them;  whereas  the descsfidants  of 
-each  of  ibe  oiber  patriarchs  forned  only  one  single  irUie,  and  hsd  oidjr 
oite  lot  of  inheritance.  Sofon  wu  the  first  legi^tor  that  introduced  wilh 
into  Athens  (t) ;  but  in  many  other  parta  of  Greeee  they  ware  totally  dis- 
-couaienanced  (A).  In  Rome  they  wen  unknown,  till  the  lawa  of  the 
twelve  tablea  wore  comjnled  (1),  which  fifat  gave  the  right  of  bequeathing 
(/);  H)d,  among  the  northern  nations,  panictdarly  among  the  Germans 
(m),  testaments  were  not  received  into  use.  And  this  variety  may  sonw 
10  evince,  that  Ute  right  of  making  wide,  and  disposing  of  |Hoperiy  'after 
death,  is  merely  a  creature  of  the  civil  state  (n)  (3) ;  which  has  permitted  it 
in  acme  connlriea  and  denied  it  in  others :  and,  even  where  it  is  permiitad 
by  law,  it  ia  subjected  to  different  formali^M  snd  restrictions  »  almost 
every  nation  under  heaven  (o). 

(c)  Bvtwrr.Ptf.V  Ia4.    Oodolsti.  Onb.  Lh.  -   10  Ptatucl.  (A  ttta  SMoiL 

1.1.  mrMt.AntM.J.4,«.  U. 

lAGan.  e.ls.  'n  ii»i  •  M  i 
Ol  Tayta^  Bm.  Clr.  Law.tlT. 


'jt  Salden.  <l«  n 
a)0«a.c.«t. 


(■)  Bp.  O.  37,0. 1.    rimiliulBtiut.  11,  tk 


(I)    Thia    porition    b  lerj  qnutioiuMg.  ai  H  littdm,  itSieit  fwrf  ^o- •■■•h.ipKii.rum, 

LsM  b*rar*  Uw  oonpiUlioH  nf  tht  Uwa  of  id  at,  Mtciianni  fMBwUii  tiniilimtm  «•- 

IheTiielireTmlilei.alHUmentiniuhltniDuJ*  imtar.  quajtit  tcilitut  tl  libriptiiJi  srOw  A>- 

br  ■  Ronwii.  and  hia  print*  wrlf  convened  noui  pahrihu,  prmmiliimt,  tt  m  ftu^nnii/M 


„r<for-.r.  _ 

and  about  to  proceed  lo  ba'tle.  »■■  ■llawed,  rfHWiulmnii  akr 

antecHentiytDthalawaof IbaTwelVeTahtea,  ^ram  JUbat,  dmi... 

tonake  «4vat  •rularmedtMMMMkiiiMpn-  lib.3,  tiLlO).     Hai 

tmctti.    Aai  a  ihiid  nmle  of  making  a  will, ''-- ' — 

wiihnnt  tha  (brmality  efnlifiealion  I7  the  »- 
■talia,  aad  bj;  panon*  who  van  Mt  anutlod 
tn  the  aicluaivelj  nitlitarT  pritilege  of  making 

'BlK>dHilionarihe1awanf(hBT*alT«TiMM:  enasn'lv  hara  \>een  Ibi 

— 4hiawaab*  Dwanaaf  aGaiitiiinpBr<4M«eli]r  isia,  frlniii  Mmpmiiat, 

Ike  inlendeil  inheriwr.to  wham  tba  pKrehue  wtiifa  jWnl.  w  nrk  is 
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<»•  THS  BIGHTS 

Wtdi  m  in  Knl^nid,  lUs  pOv4r  df  beqtieuUag  ia  cdoVbI  ynA  like  tt* 
twlimenta  df  the  law  :  Afr  tra  ban  no  tnoes  or  memomU  dTlaytttea  > 
wEnn  KditI  not  rixistl  MemioR  w  made  of  int«Btecy,  in  th«  old  Uw  befon ' 
Uw  conquest,  u  beiitg  merahf  nccidvntBl ;  and  the  dntribwiiiMi  of  die  i^ 
'teemed  estate,  after  pnyment  of  tb«  lord's  heriot,  is  ilwii  direciFd  to  go 
oeaerding  lo  Ihe  oMablished  lair.  "  Si¥t  qvit  tMcaria,  jin'morta  rtfmtutM, 
fvent  inUttatvT  nt^rtvuv,  damintn  Mmat  juillarn  rwntm  *iMnm  partem  (/m^ 
ttr  MM  fu«  ^f«  d*i«tif r  hertoti  tMnmc)  mM  otHMlto.  V«nMt  pMiettiuttw 
«oert,  lAtrin,  »t  t^natioM  prtcwHS,  ^t«  «Ktf  ooJfw  ^wn,  «iuir»iw«NAn-  (p).' 
.'  Bat  ire  are  not  to  nrngfhM,  that  (Ma  fwirer  of  beq«eaikiitg  extended  oih 
I  ptMtiy  lo  «U  a  nwD^  porsonal  osiate.     On  tbe  contnxj,  Gtaavil 

,[Ne!^]    will  hifbhn  uo  (f  )|  *at  br  the  common  law,  *a«  it  etood  in  tlw 

nignofHonry  the  second,  a  man^  foods  were  to  be'diTidtd  info 
Ifane  equafpfcne :  ^vbi«1r  one  went'lo  Mi  totn(Hrnneal*-dB«i!91i&irta. 
another  to  htt  tnh;  Md  ttie  Orird  was  «t  his  own  dtopond'!'  or,  if  be  SU 
'Without  a  #1fb,'lie  ihlgfat  Ihea  dispose  of  one  moie^,  and  the  ether  wen 
to  his  ttuhhent  4nd  so  •  emutwrg*,  If  he  had  no  children,  the  wife  waa 
ontklod  to  one  moietf,  ^d  he  might bot|seadi  the  other;  but,  if  he  died 
witboat  either  wife  nr  issue,  ihe  whole  waa  at  hia  own  disposal  (r).  The 
ohai^  ef  the  wife  siid  cfaildnn  were  called  their  rssfORoMf^arM ;  aaJtBa 
'init  de  rationahSi' fOiU  toan-OTinra  giviin  to  recdTef'tbein(«p 

This  continued  to  be  the  law  of  the  land  st  the  Qtne  oT  sm^w*  emria, 
which  pToridea,  that  the  kiiig's  debia  riiall  first  of  all  be  levied,  and  Ibea 
the  residue  of  the  goods  shall  go  to  the  executor  to  perfmrm  the  wiU  <rf  iks 
'deceased  ;  and,  if  iwthing  be  owing  to  the  crown,  "stnMia  eotaiia  t*iam 
'di^unelo ;  salvta  nareri  iiaitia  tt  jmiriw  mw  ratunabUAua  fortSma  ttdt  tl).' 
'la  the  veifn  of  king  Edward  ths  third,  tUs  right  of  the  wife  and  -chdarsB 
waa  still  held  to  be  the  universal  or  commcm  law  (n)  ;  4hoiigh  fireqitoatljr 
pleaded  as  the  local  custom  of  Berks,  Devon,  and  other  oouties  (w) :  and 
Sir  Henry  Finch  lays  it  down  expressly  (r),  in  the  reign  of  Chailoa  the 
ftrat,  to  be  the  general  law  of  the  land.  But  this  law  is  at  present  ahwed 
})j  imperceptible  degrees,  and  t^  deceased  may  now,  by  will,  bequeath 
the  whole  of  his  j;ooda  and  ehatiels  ;t  though  we  cannot  trace  wrt  whea 

first  this  alieraiion  began.  Indeed,  Sir  Cdward  Coke  (jr)  is  of 
[*493]    opinion,  that  this  never  Vtbs  *the  general  law,  bnt  only  obtained, 

ID  particular  places,  by  special  custom :  and  to  establish  that 
doctrine,  he  relies  on  a  passage  in  Brsaton,  which,  in  truth,  when  compsred 
with  the  context,  makes  directly  againat  his  opinion.  For  Brscton  (s) 
lays  down  the  doctrine  of  the  reasonable  part  to  be  the  conmon  law : 
hot  mentions  that  as  a  parttcalar  excqition,  which  Bir  Edwatd  Cc^  has 
hastily  cited  for  the  general  rule.  And  Glanvil,  tno^xa  carta,  Fleta,  (he 
year>bAoks,  Fitzherhcrt,  and  Finch,  do  all  agree  with  Braeion,  that  ibis 

M  LL.  Cniiit.  e.  M.  It*.  4c.  uid  Out  IM 

(;>L  l,f.l.  -^      -■ ■- 

(r)  Bn«<a,l.a,a.SS.    nit.L%«.«. , . 

(jj  F.  N.  B.  IM.  Ui«i>*ntakMila^plmllnci,«adaaMd«( 

~  "  in.  tit.  c,  IB.  UiabHbutfiilyliif  wHkoBttHinmadMMdj  hU 

dowiirouihtuiKtiniafdatlDuicBlnt  ' Un rate otlivr,uiim»dlni*«v»rit, iim lo i»n 


imtlT  lUowtd.    IM.  10  Bdw.  in.  »t. 


1  ■  unilu  nM  «ccan  b  H.  IT  Bdw.  D 


mpir-        U)  LfccM,*!. 

1 8w  HwmMm  «f  iU«  ie  New>Vwh,  M«  p.  4M^  MS  a 
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nght  to  the  part  ratiimaiOu  wsk  by  th«  ominMii  hiwi  wliiidi  aJif  ««•. 
tinuen  to  this  day  to  be  the  general  law  af  our  aialei  kiBf^om  or  Scot- 
Itod  {a).  To  wnick  we  may  add,  dMt,  whatever  may  kave  been  the  ot»- ' 
torn  of  later  yean  im  many  parts  of  the  kingdocn,  or  itowevar  it  vas  iiitro- 
dacod  in  derogatiba  of  the  old  common  kw,  the  aneieot  method  oonRiwei ' 
io  ii*e  in  the  province  o[  York,  the  ptincipaKiy  of  W^a,  aad  in  the-  citf 
<tf  liOndon,  till  very  sodero  tiniM :  wben,  in  order  to  favour  the  powef'^' 
bequOBihing,  and  to  redaoe  the  whole  kingdom  ta  the  aanw  etandaniv 
three  etatutei  have  been  provided :  tho/»o.  4  &  S  W.  *  M.  o  it,  ax[*laiaod 
t^  3  &  3  Ann.  c.  9,  for  tb«  province  of  York  i  another  T  *  S  W.  111.  a. 
36,  for  Wales ;  and  a  third,  1 1  Geo.  1.  e.  18,  for  London  i  whereby  it  U 
MiBoted,  that  persona  within  those  districta,  and  liable  Io  t^e  cuMonm, 
may  (if  they  think  proper)  dispoM  of  alt  Aeic  personal  osiates  by  will ; 
Md  the  claims  of  the  widow,  children,  and  odier  relations,  to  the  oontnuy, 
ire  totally  barred.  Thua,  is  the  old  commen  law  now  mteriy  -  akolishei 
4>roughout  alt  the  kingdom  of  England,  and  a  man  may  devise  th«  wboti 
of  his  chattels  as  freely  as  he  tbrrnerly  could  his  third  part  or  moiety.  la 
^posing  of  which,  he-  was  hound  by  the  cwstom  of  many  placea  (as  wa» 
■taied  in  a  fbrmer  chapter)  (b)  to  lomember  hie  lord  and  the  chnrch,  b^ 
leaving  them  his  two  heat  ohatlala,  whioh  was  the  origiaal  of  beriots  sM 
■Dortuariea  ;  and  afterwanle  he  waa  'left  at  hi*  own  liberty,  to  bequeath  lh« 
icmainder  as  he  pleased. 

'  *In  case  a  person  made  no  diapontion  of  svch  of  his  goods  {*4S4V 
H  were  testable,  whether  that  were  only  part  or  the  whole  of 
£eiT),  he  WHS,  and  is,  said  to  die  intestate  ;  and  in  sticl)  eases  it  is  asi^ 
flittt  by  the  old  law  the  king  waa  entitle  to  seize  upon  fats  goods,  as  the 
faren»  patria,  and  general  trustee  of  the  kingdom  (c).  This  pwrogptitw 
iSe  king  continued  to  exercise  for  aome  time  by  his  otm  miniiiers  of  jus- 
tice  ;  and  probably  in  the  county  court,  where  mattera  of  all  kinds  Were 
determined :  and  it  was  granted  aa  a  fkanohise  to  many  lords  of  manors, 
and  others,  who  have  io  ^is  day  a  prescriptive  right  to  grant  admiaistiv 
fion  to  their  intestate  tenants  and  suitots,  in  tfaeir  own  conrta  baron,  and 
other  courts,  or  to  have  their  nllla  there  proved,  in  ease  thoy  made  any 
disposition  (rf).  Atlerwerils,  the  crown,  in  favoni  of  the  church,  inveatdd 
file  prelates  with  this  branch  of  the  prerogsiive  ;  which  waa  done,  saidi 
Perkins  («],  because  it  was  intended  by  te  law,  that  spirituat  men  are  of 
^tler  conscience  than  laymen,  ud  that  they  had  nMTe  knowtedve  wfau 
things  would  conduce  to  the  benelit  of  the  soul  of  the  deceased.  Tht 
goods,  therefore,  of  intestates  were  given  to  the  ordina^  hf  the  ciown'; 
and  he  might  seiae  them,  and  kerpthem  without  wasting,  aitd'dso  miglM 
give,  aliene.  Or  B<tlt  them  axhis  will,  anddispOMof  the  iDoaeyiapiMiuu*; 
and,  if  he  did  otherwise,  he  broke  the  conAdenco  whieh  the  law  repaseS  ht 
him  (/).     So  that,  praperly,  ih«  whole  imerest  and  jMwer  which  were 

E anted  to  the  ordinary,  wereonly  those  of  being  the  king's  almoner  ^ithia 
B  diocese )  in  trust  to  distribute  the  intestate's  goods  in  charity  to  Uie  poor, 
or  in  such  superstitious  uses  aa  the  mistaken  zeal  of  the  times  had  de- 
oominated  pious  [g).  And,  as  he  had  thva  tha  disposition  of  inlesUMc' 
effects,  the  probate  of  wills  of  course  followed :  for  it  was  thought  Just  and 
tUltural,  that  the  will  of  the  deceased  should  be  proved  to  Die  satisfaction 

(•}  Dilrvinp.  of  r«id.  7i  ip*ltr,  lU.  (t)  t  OS. 

(T  P»«?«  .1-..  -r  l/)F1iwh,L.w,  171,171 

.-;)  0  Rail  ML  ft)  PMWd.«7. 
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of  ^pnlalfe,*hoi»-i^t4ir  4imAnting  hii  cbuela  fiirtk*  0d«I  of  Ui 

sold  WM  •ffttctually  aapeneded  ihofeby. 
[N9fir        'TtM-gOOda  of  A»  inlMiau  buing  thus  veiled  in  the  ordinuy 

npoa  i1m  mott  toiaaiD  tod  eOMcientioua  inwt,  th«  reTorond  pm- 
lUn  veu,  therefoTV,  not  aco«uM«Ue  lo  any,  but  w  God  ftod  tbemsrifB*. 
for  their  conduct  (A).  But  even  la  PletJt's  tinw  it  wu  complained  (t) 
'^todm  linarii,iujtumodiboKmnomiMtteUsimotci^amUt»uUamvfl*aUem 
iadMla»  faemiU  tUstfUtattontwt,"  And  to  what  a  length  of  Iniquity  thia 
abuae  waa  carried,  ntost  evidently  appeara  from  a  gloas  of  Pope  Inctocenl 
IV.  {k),  wriUeK  about  the  yew  12M  i  wherein  he  lay*  it  down  for  eata- 
Uished  canon  law.  that  "n  Britanaii  t^rtU  part  bent^Mm  daevthiUitim  tk 
tMtMtato  in  epuf  tteUtim  tt  paupentm  ditptiuimda  ett."  Thus,  the  pcfuh 
clergy  took  lo  themaelvea  {I)  (mider  the  name  of  the  church  aad  paor) 
the  whole  residue  of  the  dsoeued'c  esiale,  after  the  paru*  ratuiMaiiiit,  of 
tiro  third*,  of  (he  wife  aod  ckiMreu  were  deducted  ;  without  paying  •"m 
bia  lawful  debw,  or  other  charges  iheroon.  For  wMch  resBOO,  it  waa 
gnacted  by  the  statute  of  Weatm.  2  (n),  that  the  ordinary  aball  be  botmd 
to  pay  the  debts  of  the  iatesute  ao  f^  aa  hia  gooda  will  extond,  to  the 
Mine  manner  that  exeetitora  ware  bouod  in  case  the  deceaaed  had  led  a 
Will :  a  uae  more  truly  pimis,  than  any  reynum,  or  maaa  for  his  sotd.  This 
waa  the  finrt  check  given  to  that  exorbitant  power,  which  the  law  bad 
entrusted  with  ordinaries.  But,  though  they  were  now  made  liable  to  ihs 
creditora  of  the  inleatato  for  their  just  and  lawful  demands  ;  yet  the  r*tf 
rfwum,  afler  payment  (rf  drbia,  remained  still  in  their  hands,  to  be  applied 
16  whatever  purposes  the  oonscience  of  the  ordinary  ahould  a|>pH>T«, 
The  flagrant  afameft  of  which  power  occasioned  the  lepslaHiry  "gliT  ** 
iQtet^se,  in  wder  to  prevent  the  ordinariea  froin~kee{Hng  any  longer  lbs 

administrslion  in  their  own  handa,  or  ihoae  of  their  immediaM 
[*4fi6}    'dependents:  and  therefore  thert^ute  31  Edw.  III.  c.  I),  aw- 

videe,  .that,  in  case  of  intealacy,  the  ordinary  shall  depute  »B 
nearest  and  most  lawful  friends  of  the  deceased  to  administer  his  g»o3s; 
which  adminiatratota  ate  put  vpon  the  same  fooling,  with  ri — '-^  ''-  -~^'- 


i  to  accounting,  as  executors  appointed  by  will.  Th^.  is  the  otigiBsl 
of  vdiDinislnttois,  as  Ibey  at  present  atand  ;  who  are  only  the  oncers  of 
the  ordinary,  apooiuted  by  him  in  pursuance  of  thia  staluie,  which  ain^es 
Uit  the  naxt  and  vust  lawful  fri§nd  of  the  intestate  ;  who  is  ioierpreted  (a) 
lo  bo  the  mtxt  o/*  hlaod  that  is  under  no  leffal  diaabilitieT  The  statute  21 
HeA-  Vlll.  c.  3;~tiniargeB  a  little  more  ni«  power  of  the  ocoleaiaaiicri 
judge  i  and  permits  him  to  grant  administration  tither  to  the  widow,  or 
the  next  of  lua,  or  u>  both  of  them,  at  hia  own  disoretion  i  and  whers  two 
or  more  persona  are  in  the  same  degree  of  kindred,  gives  the  ordiitaiy  Ui 
■leotien  to  acceja  which  ever  he  pleases.t 

Upon  Ibis  footing  stands  lb*  geoeni  law  of  adauustratioBS  at  tUs  iff. 

'  (UKmrd.m.  Br0p(inkinwuMlt]*4bTipudhall*,a.Il.nM 

HI  1. 1,  (.  IT.  t  Id.  iRigiM.  tmufit  *.  Miclm.  m^nd  jm  fSwiiil 

111  hiDacnul.l.S.  (.!,(.  «.  Ull  iMtDwd  bv  th*  MUata  M  Hml  TIIL  c  U 
n  T)M|>ropa:1l<nii1'«nlalhapriaMui4ta,it)wT         m)  IS  Bd.  I.  c.  It. 

lb*  ucUducDniT  sf  RkhntMid  in  YmkiUt*,  Uilt 

iBj3tL3.1*'^g7,2B.thtoriareCtnnt-  Rditiiniatraiion  on  hU  wit*'!  otw*.  rid.  Mi 

•rat    udminiiiniian   »  dewnninRt,  and    Ih*  4  IS,)  unlm  he  Deflect*  or  n  iiwoiiU'WHS 

widow  in  pietenti  la  ill  Mhen,  nsit  Ika  chil-  aei :  hn  Iik«  her  penonil  vniU  Midi  •■• 

inn.  Ihrn  iDa  fetlier.  ice. ;  nulet  uc  pnraned  om,  iDbJtet  only  to  hat  d*UB.     lb 
10  bmaUi.     Tba  hiubwtd  tlona  eu  ulu  OM 

ll,g,™T:C00glc 


0F  7mm».  «* 

lAaStinikB  (iirfhatpragivMaf  tU>cb^itM-,'mentiMftl<i«  taanpuiia** 
Im,  with  regwd  to  who  m.y,  snd  wha  in»y  ooi,  be  sdmiDieMitor ;  aoi 
whu  b«  ia  traund  to  do  whan  be  bu  ttlun  itua  qh»iga  upon  bim  :  what 
tna  btt«n  biAeno  rwtMwked  «dy  verving  to  «bew  the  original  and  graduv, 
mognw  of  teMaoMnta  and  Bdministretioas  ;  in  what  manner  the  laitvr  wM 
firw  of  all  raaiad  in  tba  biab^w  by  the  royal  indulgence  ;  and  how  it  w«t 
■ftonratda,  by  authorii^  of  pftrliaownt,  taken  fntin  tbafa  in  effect,  kj^ 
nUiging  diem  lo  conunU  all  their  power  to  partioular  pennnB  nowiiwWj, 

Teaaly  by  the  law.  , 

proceed  now,  «MMtdi^  to  uiipiire  who  mav^  t^n^ij^  not,  iDakje  a  testae 
HS|rt:  oi  what  peraona  an  abaoj.irtel^  ohliged  by  law  to  die  inte»taie{3V 
And  tbia  law  (o)  ia  entirely  prohibitory ;  for,  regularly,  every  person  batk 
^11  powef  and  libeny  to  make  a  will,  thai  is  not  under  aome  Hpecial  pro^ 
*'"Hllwn"^y  jaw  or  custom :  wb\qh  prohibitlona  are   principally 

. 'accounts  :  for  want  of  aufficieot  discrelioa  ;  for  wara    [*4fl7} 
tl-itlje.ny  andlriie  will;  and  on  aocouuor  ibeii  crimi- 

^ L 

t.  In  the  6nt  ap^ous  Are  (O  be leskW-'d  infants,  under  tba  a^  of  rouT'^ 
teen  if  inalea,  and  twgjy^  if  f^wialtf  t ;  wtucbiatha  rule  of  the  civil  law  (f). 
t^t,  iTiough  aome  of  our  commou  lawyera  have  held  lha(  an  infant  of  ai^ 
age  (eren  fourj  yeare  old)  might  make  a  teatament  (f ),  and  otheia  bare 
deaied  that  under  eighteen  he  ia  capable  (r),  yet,  as  the  eccleaiaalical 
oonn  ia  the  judge  of  every  leataior'a  capacity,  tbia  caae  muat  b«i  governed 
by  tbe  ntlea  of  the  eccleaiaalical  law.  So  that  no  objocuon  can  be  admit- 
ImI  lo  the  will  of  an  infant  of  roarteen,  merely  for  want  of  age  :  l|ut.  if  thfc 
Ualalor  was  npi  of  aufficient  divcieUlWt  w bethel  at  the  ^e  of  fourteen  u 
foiir-and -twenty t  that  will  ot'erttfrPiF  bia  testament.  Madmen,  or  other- 
wJM  ifp«  lifHHMfa-j^.  idiots  or  uatural  foiiU  (4),  pe_rauaa  ^towq  cbilJiiib  tgr 
teaaon  of  old  age  or  disteinper  (5),  such  as  have  ibeir  aetiaea  beaotlMl 
with  drunk enneaa  (6)— dl  ibeae  are  iiipapable,,.by  reason  of  menial  di»< 


h.  Ort^.  L«j|. 

«L'ia».   ciU).' 


Oodalph.  C. .  , 

Oadalph.  B.  I,  e.  a    WaMir. «».    1  ▼*■, 
K4.T«. 


(31  In  punuing  ihii  inquiry,  out  luthor  ap-  polhclicil  diaalnlltjF  whrrb  n  ■Ivriya  auppoMd 

pain  10  hatv  laknt  Swinbunw  lor  hia  («>■'"■  "  'i*"  d"""!  nfaH?,  naT   wiUIr  aiihaiW 

iba  aacond  part  of  wluae  Treaiiu  ob  Will*  whan   Ihs  part;  »  of  mft.  and  etet.  a  inaali 

--''*■    ■   - '^  >  hA«  rlgsely  fgllowpd.  grealer  dejtree  of  incapncilyi  Ihougli  ihe  cua 

,_.      _._...   _rHB,  nl,  S,  HCt.l.anidint,  ba   km  ons  of  iniaMty.  of  of  lonncy,  Uriolljr 

Meardini  to  jundkfti  oafinitioa.  ia  ooa  who,  ■Mukiai;.     (SlanaHrf  r.  SawubriM,   19  Tiw, 


ime,  pi.  S,  HCt.l.anidint,  ba   noi  ons  of  iniaMty.  or  of  laniKy,  Hrioltjr 

-  ,--iii»l  <iafinitiKi.  ia  ooa  who,  "iMBkLsg.     {,S»tnmid  r.  5~wbr.M.  19  T- 

frora  hi>  naliviiy,  by  ■  perpetual  inlirmity,  ia  £83.     HidgMy   t.    Damin,  6    Vtt.  ST. 

mmeampOMtuMu.    (Co.  Lilc  346  b>  ^art>  CrmnA,  1 2  Ves.  440). 

(£}  !l«(8«intMrne.pt.Z,Met.  9.     Old  an  (S)  Sse  Sxintiuma,  pi.  S,  Met.  S.     A  cONi 

alone  djo*  biH  jiiatify   a  praaumplion  of  tha  million  of  lunacy  haa  iiiuad  agaioal  a  pnly 

nany'i   incapacity  ;  (Lneii   r.    Prai,  1  V«.  who.  when  he  could  lie  kspt  iiiher,  wai  a  rtoy 

laa.  19) :  hui,  when  acoompanied  by  gr»i  •"-  --"-'I'l-  ■—  ■  i—'  "t—-  m~«.ni  h.Kini  •>» 


th«e  of  intoiiciiinn.    (Ammvxl   nitnl  in  fl 
Va*.  M).     And  in  lt>«  caw  of  '£»  >.  K'i%ik^ 

{Orifillu  >.  Aoku.  3  Had.  1031 ;  tat.  tbal  hj>  (S  Burr.  lOaS).  a  ruU  waa  nade  apoa  Iha  di 

t  In  Nco-YoHi  oiaJei  mu«  Ix  18,  fonalci  "  See  Ihii  lubiect  leamedli  in>a»int«l  bf 

ISyauraofRtie.     2  R.  S.  60,4  21.  Mr.  H-rgrave.  kKd  ODnclutlei  wiih  liielean 

t  Mr.   Chriitian  ohaerrca,   diat  "  thia  haa  tA  Jud^,  t^i  a  viJJ  of  fonoMl   eitKta  nay 

been  ihuufhl  insnoiirof  the  proii  in  Petkirta,  be  iwi*  by  i  aala  M  iko  ace  orfouiMoit,  aod 

•nd  that  fnur  by  miilaka  vaa  printed  for  bur-  by  a   ftwilo  at  tba  an  iJ  twalTO,  an]   got 

.oro."     The  eorreeiion    waa   firal   made   by  aoonai.    (Harj.  Ci^  Uu.  KD-" 

SviBhuriic.  who,  in  a  note  lo  ot.  2,  lect.  &  of  4  See  Swinburne,  pi.  e.  a«^  I.  1  PhilliK. 

Hit  Tieaiiaa,  apraki  of  the  pas*B«e   in  P»  tOO.  88.     9  Vei.  810.     3  Be.  444.     llVei.lL 

^u  11  "  imprHiH  otfiaM,  uirti  («)  aiKuia,  ]  Adaaa,  sat. 
Whttfiud  ju  aeriittur  iiij.  Mcribi  dtbuU  ILJU." 


■a  t:  Co  Ogle 


4w  T»&  MiGiirrs 

aMllv,  w  makfl  inf  tt^Q  aaleng  js  inch  gMHfltf  laatef.  To  Ai*  em  ; 
4bo  nAdy'b»T«Fefred  snch  penons  aa  are  horn  deaf,  tiKiid.  and  4h™''  !  *^^ 
M  wuy  bsTe  «lira^  wanie3't6e  eoinmbn  mien  of  imderaUniling,  an  in* 
MjMblo  of  having  trnmum  UHamM,  and  tbeir  leMamenta  are  thente* 
*rid(7). 

3-  £iKh  pf>nOD>  aa  are  intestaMe  for  want  of  liherty  or  Treedom  of  wra, 
•n,  br  the  cHt  law,  of  Tarious  kinds ;  sa  prisoners,  captives,  iinflS* 
l^^(8).  BiH  the  law  of  England  does  not  pinke  luchpersoria  almo- 
luleiy  intestable  ;  but  only  leavea  it  to  the  discretion  of  the  cnuri  to  yoAft, 

rthe  coneiJeraCrtiA  oTlIiistr  pwticuUr  circumstancAi  of  duress,  woa- 
or  oo  eoch  person  conld  be  aupposed  te  have  liberum  animtimjeslandi, 
Aitd,  ipth  rggard  to  feme-coverts,  our  law  diffevs  stil!  more  matenaQy 
ItWB  lb*  civil.     AniOTtg  the  Romans  there  was  no  distinetion  ;  a  married 

womm  wafl  as  capable  of  bequeathing'  aa  a  feme-sole  (i).  Btt 
1*498}    with  Ha  ar  "married  woman  is  not  only  niteriy  incapable  of  d«- 

Tia)n|^  landt,  hnttg  excepieit  outof  ihe  staltile  of  wills,  34  A  3S 
Hen.  VIII.  c.  5,  but  also  ahe  is  incapable  of  making  a  testament  of_ay(> 
<riy.  wi,tboiit  the  license  of  her  husband. t  For  all  her  person  aTctiaticIa 
ara  absolutely  his  |  and  he  may  diapoae  of  her  chaiiels  real,  or  shall  have 
tbem  to  himself  if  he  aurvivee  her  :  it  wovM  b«  therefor*  evtreraeir  inoaa- 
■iatflnt,  to  five  her  a  ^wer  of  defeating  thai  provision  of  the  faw,  by  k^ 

Seaihing  those  chattels  W  another  (v).  Yet  by  her  husband's  Ikom* 
a  may  make  a  testament  (u) ;  and  the  hasband,  npon  marriage,  ft«- 
qtierttly  eovenanis  with  her  friends  to  allow  her  that  Kcenae:  but  BuehK- 
Mnse  is  more  properly  his  assent ;  for,  unless  it  be  given  lo  the  particulu 
ttllt  in  qsesRen,  it  will  not  be  a  eompleie  teatament,  even  though  the  hi*- 
band  beforehand  bath  given  her  permiasion  (o  rmko  a  will  [«)).  Yet  it 
riiall  be  auflkiont  to  repel  the  husband  from  his  general  right  of  admin»- 
ieting  his  wife's  «fiecn  ;  and  adminiatratlon  ahall  be  granted  to  her  ^ 
pttintee,  wkh  suoh  testamentary  paper  annexed  (x).  So  that,  in  reali^, 
the  woman  maltea  no  will  at  all,  but  only  aomelbing  like  a  will  (y)  i  ope- 
rating in  the  nature  of  an  appointment,  the  execution  of  which  the  hns- 
band,  by  his  botid,  agreement,  or  covenant,  in  bound  to  allow.  A  diatinc- 
tioD  aimilar  to  which  we  meet  with  in  the  civil  law.  For  though  a  aon 
who  waa  in  fotestatt  partnlit  could  not  by  any  means  make  a  formal  and 
legal  teaUtneni,  even  though  his  father  permitled  it  (i),  yet  he  might,  with 
the  like  permission  of  his  fallier,  nnke  fthai  was  called  a  donatio  mortis 
tmoa  [a).     The  queen  consort  is  an  excepoon  lo  this  general  rule,  for  she 

{<)  Oodotph.  p.  I,  c.  9^  ID  Tk.  Kimg-r.  BM,ntrth.  T.  11  Ow.  U  B.  I 

m  9-11. ITT.  MCni.Or.n«i.    IHii«.tll. 

rw  t  R^  II.  ill  n;.  (s.  1. «. 


>)  Dr,4St.il.l..  .. 

■I  BtD.  Ale.  UL  DniH,  14.    ata.N 


niik,  u  ihew  onM  wtrr  K  oriAiinit  infcr-    vImd  aha  wm  undar  nrj  inpiopar  clies^ 
a  liaald  sM  Iw  *ilMliil*d  againal  iIimd,    ilanox  or  niad  to  ruali*  en*. 

'      ■  -  ■  m  3«i8"rinburiiB,  pLa,aBiiL  lOaadll. 

(a)  S«a  Swinbarne.pi-t.MCC.  S. 


'i!%l*U'd  to  1<< 

Ind  makea    Tmu,  Aat  diapmitian  will  ba  of  »o  nHd 
ltd  ilicrMardi  attaiD  tin  aji 


■u  will,  Ihia  Kill  ia  *•(  nrokwj  nsr  affMUd  thotuh  h<  •konti 
bv  hia  lulMicnaCM  rBnnii;.  (4  0>.  SI).'  oliicb  ba  aiigtil 
Per  whnt  the  Uw  tequirs*  ii.  thMatwUtar    lb*n   (upnMT 

'  (So'iJbL 
♦  SL 

lyCOOgll 


hii  pntknii  tcsn 
■wun  i>v  of  caiwcily  U  tha  >ina  h«  noJbu  bii     bkbIu;  diapMilwn  ;  irbiak  in.  in  ima  Mik 
wUl.     (Swinb.  pt.  2,  aaoi.  3).     Thmfor*.  If  ■    ingtMwwitl.     (SoiubL  M  .9,  a>M.«) 
efaild,  befora  ha  Ua  raached  th*  afa  piWKiilwd        t  •  K.  8.  (O,  i  SL 
bf  Ui*.  nukM  >  wriitga  diapoaiuoa  of  hi*  of- 


W  TBHtOS.  «» 

;  i^rjispme  of  her  cttUtola  by  win,  wiikovK  Aft.Cfft>n<t  of  Ut  lord  flf : 
riM»ry  leme-covert  m&^  niake  iMir  will  of  g^*i  whicli  iro  in  hei  pM- 
aesaion  in  aater  droit,  as  executrix  o*  idniiniMnUiz  ;  for  tkue  can  nevM 
be  the  property  of  the  kuiband  (e) :  and,  if  she  tiM  any  pia-money  or  w 
p*me  mainteiisnca,  it  ia  said  abe  may  ditpOM  of  her  uvinga 
thereout  'by  testajneni,  widwnl  tb«  control  of  her  hnabud  {d).  [*49&] 
But,  if  «  feme-sole  ai&ke«  bar  wilt,  aad  aAarwuda  manin,  eucb 
■nbaequent  marriage  ia  bateemed  a  levocatiait  in  b,w,  and  entirely  vacalaa 
Ifae  will  (.)  (9). 

jiJianna  incipahlw  of  making- tuatatnanta,  Mt  aecmmt  of  thoit  criuu- 
nal^onduct,  are,  id  Uk  firal  place,  all  Witoni  and  felona,  from  thu  lime  rf 
eg!  1  vie  Hon  ;  for  then  their  goods  and  chattels  are  so  loDger  ai  their  awn 
dispoaoT^lut  forfotted  to  the  king  (10).  Neither  ciLn  a^io  de  se  make  a 
vuil  of  goods  and  cbattela,  for  ibey  are  forfeited  by  the  act  aiid  manner  of 
kia  death ;  but  he  may  make  a  deviae  of  his  laoda,  for  they  are  sot  sub- 
jected to  any  rorfeiture( /}  (11)4  Outiawa  aito,  tbough/it  be  but  for 
debt,  arejncapahle  of  nu^ng  a  will,  so  long  as  the  outlawry  subsists.  An 
their  gouds'and  chattels  are  forfeited  during  that  tine  (f)  (12).  As  Cor 
peraiHiB  guilty  of  other  crimes,  short  of  felony,  who  are  by  llw  civil  lav 
precluded  frcHii  mekmg  teelanMnis,  (as  usurers,  libellers,  and  odiora  of  a 
worse  etanip).  by  the  common  law  their  teatamsata  may  be  good  (A)  ( 13). 
And  in  gonersl  (be  rule  is,  and  has  been  so  at  leaat  ever  Mnce  tilannl's 
time  (i),  quod  libera  sit  eHJUinu»qv»  ultima  vobtattu. 

•  ImI  ua  next,  (Airdfjf,j;onsider  what  thia  last  will  iwdJQttsnRlL  t9>  which 
tlmoat  every  one  is  thus  at  liberty  to  make  ;  or,  what  are  the  nature  and 
incidents  of  a  tastamenl.  Teataments,  both  Juatinian  (_;)  and  Sir  Edward 
Coke  (A)  agree  to  be  so  eallod,  because  they  are  tM/afuMm/i*,-  an  etymon 
which  seems  to  savour  too  much  of  the  conceU ;  it  being  plainly  a  sub- 
Mantive  derived  from  the  verb  leetari,  in  like  mMuiet'as.^Nram«»/iim,  tnoro- 
mentum,  anil  others,  from  other  leiba  The  definition  of  ifae  old  Konun 
lawyers  is  much  bettor  dian  their  etymology ;  "voiutUatis  nattrm  jvMta  am- 
Unlia  d«  eo,  <]uod  <}»*»  pott  mortom  nutrnfiri  oelil  (I) :"  which  may  be  ^iw 
rendered  into  English,  '^the  legal  declaration  of  a  man's  intentions, 
■which  he  willa  to  be  performed  after  bis  tluuti  (14)."  It  Is  call-  [*50D] 
ad~ iintrntia,  to  denote  the  circumspeeUon  ana  prudence  with 
which  it  is  aiipposed  to  be  made :  it  ia  voluntatis  norir*  stnlentia,  becauaa 
ita  efficacy  depends  on  its  declaring  the  teaiaior'a  totnoiion,  whence  ia 
Gngland  it  is  emphatiaally  styled  his  vili .-  it  ia  ^Mta  MHtttmlia  ;  that  ia^   . 


(d  Godalph.  1. 10 

Ml  Ptk.  Chu.  M. 

(ij  4  Hsp.  M.   I  r  WoL  ML 

(/)  Ptowl  1SI. 

(O  rm.  Akc.ut.  DuMM,  la 


St.  0.  of  inj  othar  pcnoni  tbui  ttx  oAmUi*.  (8laL 

sctionalStnd    M  Qaa.  III.  e.  14S). 


»  Soinbanir,  pt.  1,  ■eetioiu  3  lod  ^ 


1  No  oanrunion,  aiecpt  apta  aa  ooUawty  far  tauon,  wouU  kxa  tlu*  tCMt  ia  N«ii 
rwk.    3R.  S.T01,  iiO. 
Vol.  1.  lOa 
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nt  TBE  RiaBTS 

drMTtt,  attMiBd,  w>j  pihliifciii,  wi A  »B  dne  whawiiiiwi  — d  bm*  <f  Imt  . 

Ilk  (fa  M, fKMJ  7HM ;m«I  aiortex  JWMi^«niMJi^  becauMK  twUmeat  is  o* 
Btt  force  bll  mfter  tbe  dauh  of  iha  teautor. 

These  tMtBmenta  mra  divided  into  two  eorU :  wHtUn,  snd  terbal  oimw* 
evpaiivef ;  oT.wliich  the  foraier  is  cpjoiiuU^  tQ  wri4»S>  ^^  U^^r  depemU 
.  mgrtily  upon  oral  evidBDC«Lb*iB9  declared  bj  the  leeletor  m  amtttmis  beJoM 
a  sufltcient  number  of  wilneacee,  and  allerw&rde  reduced  to  writing  j^ 
otAm/^IS),  eodUiibu^  a  little  book  or  writinft.  is  a  eupplemeiil  Iq  a  »}Uiy 
an  addition  made  by  the  lestaior,  and  annexed  to'  and  lo  be  taken  aa  Mft 
of.  a  teatameiU  ;  being  iof  its  esplaoation,  or  alteration,  or  to  make  some 
addition  to,  or  elan  sanio  aubtraction  fioin,  the  fonMi  ''  ;pOBitk>na  of  tha 
laauior  (m).     ThLi  may  alao  be  either  writlen  or  nuneupative. 

But,  as  nuacK^tive  willa  and  codicils  (which  were  fonaarly  more  in  uae 
thaa~n  present,  when  the  art  otwiiting  u  beeooM  iBOfe  universal)  are  li»- 
ble  to  great  iiBpositiona,  and  uuy  oocaaion  manj  pygimBf ,  i^  atatitM  of 
frauda,  39  Car.  II.  c.  3,  hath  laid  Ihera  uni!er  DiMiy..rwuictifiDiP..hJiK£S^ 
when  made  1^  mariners  at  aea,  and  soldiers  in  acuai^^  Uflitf-  Aa  to  all 
other  peraons,  it  eoacta  :  1.  That  no  written  will  shall  be  revoked  ur  all«r 
ed  by  a  subsequent  mincvpntive  one,  except  the  same  be  in  the  lifetime 
of  the  testator  reduced  to  writing,  and  read  over  to  bin.  and  approved  (16), 
and  unlesa  the  aama  be  proved  to  have  been  so  done  \tj  the  Mtba  of  thrs* 
witnesses  at  die  teaat ;  who,. by  aiaiute  4  di  5  Ann.  o.  IS,  nuwt  bo  suck 
as  are  admissible  upon  trials  at  common  law.  2.  That  no  nunciqtaiive 
will  shalj  in  anywise  be  good,  whero  the  estate  lM«)uest)ied  eKC«eda  3(U., 
imleaa  proved  by  ^ree  such  witaessea,  present  at  the  naalung  thereof,  (tho 
Roman  law  requiring  seven)  (n),  and  unleaa  tbey  or  some  erf  then 
[*S01]  were  speciaJly  roqaimd  to  bear  'wjtneu  ihsreto  by  the  lastator 
himself;  and  unless  it  was  made  in  his  last  aickneas,  in  his  owb 
habitation  or  dwaUing-hovM,  or  whore  he  had  been  previously  resident  tOB 
days  at  the  l«*st,  except  he  be  surprised  with  sickness  on  a  journey,  ur 
from  home,  uid  dies  without  returning  tu  his  dwelling.  3.  That  no  nun- 
o^pative  will  shall  be  proved  b)'  the  wkneseaa  after  six  months  from  the 
making,  unteas  it  were  put  in  writing  within  six  days.  Nor  shall  it  be 
proved  till  fourteen  days  aller  the  death  of  the  testator,  nor  till  process  hath 
first  issued  to  call  in  the  widow,  or  next  of  kin,'  to  contest  it,  if  they  think 
proper.  Thus  hath  the  lagialatiire  provided  against  any  frauda  in  setting 
up  nuncupative  willa,  by  so  numeroua  a  train  of  requiaites,  that  the  thing 
itself  has  fallen  into  disuse  (17)  ;  and  is  hardly  avrt  heard  of,  but  in  tka 
<■)  Oadoifh  p.  I,  e.  I,  t  *■  (■)  iMt.  X  10.  It. 

(IS]  Sw  Swinburne,  pt.  I,  hc'.  £.  do«*  oot  prohihit  th*  diipoaition,  In  id^  cd- 

MS)  Bui,   if  1  legw;  dvan  by  m  vTillaii     dioil.  oT  l>iit  wtuohiaiM  dupoMdot  by  ika 

i«lDf  aueh  le^U)'.  lb«n  ii  no  wiiiMn  vit],  (IT)  Nimeopilim  wilbin  not  rannritiM 

md  ■  nnncupuin  csdidi  nfuii  in  orifiul  irilhoourttof  pnilata,  ItwuKh,  ifijulji  piaxd, 

will  tnr  •(•  Duelu  not  ui  •licrnlian  of  Lfani  di>-  cbf  r  mn  squklljr  aniiiled  to  ba  pronauncnl  ta 

pcHliioD  ohicti  hud  pnTiouilr  hacome  daler.  wiih  wriuea   wilia,     Hiirh  more,  honaver,  i* 

nincd,   or   whieh  "a*   in   iu  crealion  void,  reflui»ile  lo  Ihe  due   proor  of  ■  nuntupaliia 

f&auiftjr*  an.  T.  [Urm.  134).     And  tb«  will  ttann  of  ■  wnlUn  one.  in  aefanl  partial 

•A  which  wya  IhU  no  wnltan  will  abdl  he  lin.     In  iha  fira>  pUi^,  lb*  prorijuoo*  nf  tfa* 

■•peiiied  or  alMrad,  bjr  ■>  auBoapaiif*  oodioil,  aUluia   of  Avuda  muat  be  ilrialf  coaupliej 

f  In  New-York  m  nuiwipalire  or  unwrit-  auie  munar  aa  k  win  of  real  MUle,  (id.  O, 

ten  will  is  (ood,  e>Fn  ai  to  perwinal  eitala,  4  40 :]  and  rerotLed    in  the  ^me  way     U 

uelaai  rn*dB  by  a  anidirr  in  Mtnal  Btniea.  or  i*2).    See  ante,  p.  3)6,  note  B.  a*  w  Mr  M 

bf  a  aailnr  at  (M.    (£  R.8.00,|33).     A  will  UuiStM  taqairad. 
af  pareooal  aaUla  riat  be  aieauted  in  ilka 
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■^  iMtmtcf)  wbamfftrattr  ongbt  to  ba  ab^m  ts  h,  irben  tlw  UMotor  » 
mrprisod  by  audden  umI  twIobI  ucktMM.  TIm  teMumniaiy  n-prde  muMi 
b«  spoken  with  an  intent  to  b«qKeath,  not  any  loose  idl«  discourae  in  faia 
iUneaa  ;  Tor  he  must  require  tbe  by-'atandera  to  bear  wiinesa  o(  anch  his  is- 
tonSbn  :  the  will  must  ba  made  ai  home,  or  amang  hia  fatnily  or  frisadat 
ImleH^  uneTotdaUe  aaoidents  ;  to  prevent  impoailions  front  strangera :  it 
Moal  be  in  hta  inst  aickoaaa  ;  for,  if  he  reoavere,  be  may  aher  hie  diapaoa- 
tima,  asd  haa  time  to  make  a  writtea  will :  it  mittt  not  be  proved  at  la* 
bnfga  distance  from  the  testBi(M''a  death,  leaf  ibt  worde  afaonld  escape  lb> 
memory-  of  the  witaeasea  ;  nor  yet  too  haMily  and  witbent  notice,  leal  th* 
.  fimily  of  the  tostalor  ahould  be  put  to  kiconveniMioe,  or  surprisedi 

As  to  writttn  wills,  they  need  not  any  witness  o(  theii  publicationf.  -  . 
•peak  not  Eei^e  of  devises  of 'lanBs,  which  are  quite  of  a  different  nature  ; 
bein;^  conveyances  by  siatule  (18),  nnknown  to  the  feodsl  or  common  l&v, 
tmd  not  under  the  same  jarisdiction  as  pentmal  teatamenU-  But  a  testa- 
ment of  chatteb,  wiittMt  in  the  testator's  own  band,  though  it  hu  n^ithft 
hia  name  nor  seal  to  it,  nor  witnesses  praaent  at  ita  piiblicaiion,  ia  good ; 
provided  sufficient  proof  oan  be  had  that  it  is  bis  hand-writ- 
tng  (o).  And  though  'written  io  another  man'a  hand,  and  never  [*502] 
•ignud  by  the  test^iw,  yei,  if  proved  lo  be  according  to  his  in>tnic< 
bone  and  approved  by  him,  ii  hath  bean  held  a  good  testamoni  of  the  pat- 
•onal  estate  ()d).  Yet  it  is  the  aafer  and  jnore  prudent  way,  and  leaVM 
teas  in  the  breast  of  the  eccleai&slical  judge,  if  it  be  signed  oi  .sealed  \tf 
th^testait^r^and  puUiahcd  in  the  presence  of  witneaaes :  which  last  wa« 
alwaya  required  in  the  time  of  BraL*ton  {q) ;  or,  rather,  he  in  this  reapeal 
haaimpHcitly  cofHod  the  rule  of  the  civil  law. 

No  ^^meni  is  of  any  effect  till  a^er  the  death  of  the  taitator.  "  JStm 
Mine  teslamentum  morle'conruinmalum  tst  i  tt  voltinlas  Uttatorit  ett  amAii/a> 
t&na  uagte  ad  moTtBtn{r)  (19)."     And  therafora,  if  there  be  many  testa- 


wii  h,  10  cnlillt  uty  nunouantir*  in[l  Is  pro'  nKnliry  inlenliaoi.     ILtmam  r.  Bmmil,  I 

biM.     CnnarauFiillT,  theilxencaorilMe  pioof  AddiinM,  3H0). 

of  Miy  on*  of  ibcH  (thu  enjoining  ihe  n^fu-        The  itfiitite  of  frawla  n  ImpriiliTe,  thM  a 

bo   lutrun,  or  nlling  upon   peraoni  to  Imr  nunciipaliT*  will  miiii  b*  pro>nJ  >>y  the  oatha 

wilnru  oT  th*  act,  Tor    iaxuieo.   Bimut  r.  of  llirsa   wiinnuM  i  iherefare.  ■iinuoalni  no 

/nc^Kni.  I  Philliin.    IDl.     Parent  r.  Kilkr,  mor*  than  IhrmHilnoim  orre  t.mviii  at  th* 

ttad.  IQS)  ii  rii*1,  at  onca.  lo  a  eaw  of  Ihia  making  oT  anch  will,  Iha  dealt)  nf  an>  one  of 

■peciaa.     BdI,  addsd  lo  Ihii,  andiodpHndent  iham,  belbra   aunh   nn»f  bag  baen  Imnallv 

a  the  italtiM  of  fratidi,  ihe  /hiuk  of  a  nan-  nade,  will  rendar  Iha  nnncupalifa  will  void; 

writian  our,  in  ara^  aingia  paiticular.    Thi*  tiou  mn  b»:  {PhiUipt  r.  jii  Puriit,  itf  Sl 

i*  requiaiiB  in  eanudcntlon  sf  tb*  t'aeililiei  CJipHyf'a  ihm,  1  &(.  Ca.  Ali.  4M) :  ihougk 

nlrh  which  fnud  la  Millag  up  nmicupaliva  al  law,  iha  eieculion  uf  a  wnuen  Kill  la  uao- 

irilli  aie  olmauiJr  allanded ;  bsiliiiei  whioh  dl;  proved  Iff  ealliii|i  om  of  the  aulaicrilHac 

^Molulal)  remiira  to  ba  counteraeted  bv  eourta  wiUeaara  ;  and  uotwiihaunding  ii  is  the  (oDa- 

of  auch  will*.     Tb*  leiianentu?  capaciiyoT  iag  wiiqatMi,  ilii*  nila  doaa  dm  apply  vb«a 

ba  deoftueil.  and  the  awsnii  tutmili  n  lb*  titj  of  Iba  wilnaaaaa  an  deul,  or  cannot  b« 

I  of  lb*  atleicd  Bunoupauon,  nuM  appear  diacarcnd,  at  brought  vilhin   the  jiuudi*- 


bj  the  deamt  and  nwat  indiaputaUi 


all.ilaiuUplainljrnnillftDailha  (18)  See,  aata,  p.  378. 

W  the  inalramenl  propounded  oon-  <19}  Tbia,    Loiil   LouihboKHiiti   ntHerredi 

Ihe  tnte  auhatanca  and  iApon,  at  laaai.  waa  ibe  moat  geoaral.  oiaaim  he  knew  :  (JUm- 

_  _,.___j '-onaoquant-  Ooh  •    Wmmr.  A  Vea.  2in):  ilii  eaatnllal 

real  leata-  to  avai;  leiiaiaaatanr  inatruiuaal,  that  it  ma^ 

\  LWiraij  nia  in  New-YocL     Sm  aaU  to  f.  too. 
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■ena,  Ae  hwt  orerdnoM*  M  iha  former  {»)  :  bat  dts  rapaUkalin  af  a  A** 

M«r  will  r  )vokaa  oo*  oT  »  lauer  dsto,  and  MtabUskM  ih«  fim  hgun  (t)  3& 
Hence  it  faUoM>r  ifaat  tefteawDU  nuf, ba  voided  three  .<mft:  \,^ 
mda'Bj'  a^iyqA  MiMnns  under  any  of  Uie  "^■I^'lJ'"'1  'mf'yi  TlllillWf^ 
3r^  '"'-^'CX  aiiotber  teaiament  of  a  laier  date  :  mod,  3.  By  cuic^tlM 
ar  revcikin^  it.^  For,  thuugh  I  maka  a.  ksi  wiD  and  teatament  irrevoc^S* 
m  ttte  atroagest  words,  yet  1  an  at  libeity  to  revoka  it :  becuiaa  my  moi 
Mt  or  words  cannot  aliar  Um  dispoaiiioa  of  law,  ao  a«  to  maka  that  inoi' 
vocable  which  ia  in  ita  own  aatura  lovoeaUafa).  For  thia,  aailh  lAmi 
Bacoti  ( w),  would  be  for  a  man  t»  deprive  himaelf  of  thai,  which  oT  ali  otbor 
things  is  nuMl  incideni  to  human  condition ;  and  that  ia,  alteratiaa  or  r»T 
pentuce.  U  haih  also  been  lt«ld,  that,  wiihonl  an  expreaa  roTocalion, 
if  a  man,  who  halh  mad*  hta  will,  afterwarda  marhea  and  hath  a  ehddt 
tlaa  ia  a  presuniptiTe  oi  inplMd  ntooalioa  of  hia  rerraer  will,  which  h» 
made  in  Li*  state  of  eelibocy  (>)t.  The  Romans  were  alaa  wwit  to  aol 
■aide  testaments  as  being  hu^omo,  deficient  ia  ■alural  duty,  if  they  di*> 
inherited  or  totally  paaaad  by  (without  aasigning  a  tnia  aiid  auf- 
[*503]  *ficient  rsaamt]  (y)  any  of  iIm  ohildnD  of  A»  wataior  (>).  Sot, 
if  the  child  had  any  legacy,  iboaigb  aver  so  small,  it  was  a'pnwf 
that  the  taatator  had  not  loat  hia  memory  or  his  raason,  which  oihorwiao 
the  law  presumed ;  but  waa  then  auppoaed  to  have  acted  ihna  for  omm 
•obatantial  cause  :  and  in  such  case  no  furtWo  itutgUitui  tutanauti  waa  A 
towed.  Hence  probably  has  aiiaon  that  groondleaB  vulgar  enor,  of  dte  ■•» 
eanity  of  leaving  the  heir  a  shilling,  or  fonie  other  expreaa  legacy,  in  (nds 
to  diaiMherit  him  effectually :  whereas  the  law  of  England  makea  m  auoh 
constrained  suppositions  of  forgeifulQasa  or  maanty  ;  and  tbenfora,  thoa^ 
the  heir  or  next  of  kin  be  totally  omitted,  it  admila  no  fMnla  mm^Jcwi, 
to  sei  aaide  auch  a  teatament  (21). 

We  are  pest  to  ctta sider.  f^tJUy.  what  iaan  exeeaior,  and  whatana^ 
ninifltratar  ;  and  how  they  areSoih  to  be  appointed. 

^n  executor  is  lie  to  whom  another  man  commits  by  will  ih^  ftssfiu^oa 
of  that^his  last  will  and  testament.  And  all  persona  are  capable  of  bm^ 
executors,  that  are  capable  of  making  willa,  and  many  others  besides ;  aj 
leaw-covei'ta  (23)  and  infanta  :  nay,  even   infonu  unborn,  oi  ta  vtntrt  *t 

(»  Un.  t  IM.    Pnt.  4TS.         ,  (■)  Lonl  Rnn.  MI.    1  P.  Wn^  IM. 

(t)  PBifc,  I-*.  tr)  Sh  Book  L  cfa.  10. 

M  8  R^.  BL  (U  Inil.  t.  Ia  L 


ba  ilMnd  •*»&  hi  mtHal*  mvtfi:  {B*M  t.  Ur  oo*. 

afm—,  1  Turn.  A  au«.B3):  imnxibilitT  Sm^..         ,     -.    . 

waiiUdHtrnTiuaMiiouiluiwitl.  (Haf-  to  the  !■«  in  Naw-Vorit. 

■H  *.   OmMbmw,   1   Adduw.  sm     lUi  T.  (31)  OMrt*  of  pnbau.  how***r,  look  «i* 

SJutfM,  10  Vn.  STB).  *uch  fruMr  tHlaaf  mt,  ud  fequin  a*n 

(30)  Ropubliutjon  of  ■  will  BiakH  tbc  *iH  Mrinpnie*ulenH  ianpfionDf,  an  tnDttcioa 

(peak  u  nl  th«  timt  n{  lueh   mpaMictUiHi.  tmtamCNt.  than  one  vhich  ii  uiuonant  aitk 

(Zdu  T.  itUnrf,  3  Adduni,  fi).  Gtmbllh  w.  tha  iHtiior^  doiira,  and  viih  naUiral  fnliaf. 

irBT3iU.SHau.«(SaLI4).     ir  a  man  liy  a  as-  (Owrfn  t.  Stmh,  S  Addam.  M9.     Dimt 

■Dud  will  niokn  a  ronner.  bui  keep*  iha  Brat  CUE,  1  Addann,  MT). 

wdidnnad.  and  aftirwanla  dmiiBya  tha  *•-  (IS)  But  a,fhiH  «Hr«i  ihoaM  oat  be  aDew 

londl  Khaltieclhafiral  •illiilhanby  nTimi  ad  la  act  a*  an  aiaenlrfi  or  admin ialratiil, 

Ml  baan  much  qiieaiinnad :  tha  nanili  aaanu  lo  wiihoiit  Iha  aaMM  nf  hfr  haaband :  for.  ai  hi 

tpon  Iha  aii^aal,  hot  it  nun  dapend  upon  iha  ibuaa  oapaailiaa.  ha  ought  not  l»  ba  aipaaad 

■Uniian  oT  tha  taauior.  ai  thai  ia  to  ba  eal-  la  ihia  nipoMibiliijr,  nnlaaa  tif  hia  sn  aoa- 

aaiadrraa^DiranniUneaaDf  aaah  |Mnieu-  ounanoa.    (Saa  I  Anitan.  lIT.aaM  jfit>.    ^ 


I*  a,  p.  na,  aa  to  law  oT  Naw-Vaih 
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wra,  irikf.JiA  nnd*  Azadntan  (a).t  fiat  no^ififsit  Oon  act  ■•  ndk  tiU  tW 
■^  of  sBveiitem  jflEira  ;  till  wldch  tiiiM  BdnuDiatration  muai  b«  grenled  to 
■PPie  uUjQF,  durante  minon  atate  {b)  (23).  In  like  muiitei  as  il,niay  b* 
granted  duraiHe  abstntia,  or  ptmlente  tiU  ;  when  the  execwor  is  sutof  lb* 
feslm  (e){,  or  wbeii  n  suit  is  commenced  in  (he  eootesissiicai  coort  touch* 
irig  ihe  vijiditjr  of  the  wiU(d).  This  s^tMBtinent  of  m  ezecuUtr  is  es 
•MUuttothn  ni&kitis  of  *  tril)  (•) :  and  it  may  be  perfonned  either  tm 
vxpress  w6r3s,  or  sUch  «s  strongly  iiripty  t'he  same  (24).  But  if  the  testa 
^t-Jnajiea  an  incampletojinll,  without  naming  any  exwilt9>^t  or  if  ho 
Mimes  inoapable  persons,  or  il' the  elecntors  named  Mfiue'  to  act : 
hi  any  or  these  cases,  the^  ordinuy  ranst  ^grant  adminisinrtnB  [*6M] 
0im  lefismeMo  nmeTe  (/)  to  some  other  person  If  ;  and  then  tho 
dwy  of  the  aSministrstor,  as  also  when  he  is  cohsliMited  oilly  dunatU  mf 
non  atate,  ^e.  of  another,  is  Tory  httle  differeni  from  that  of  an  executor. 
And  this  was  law  so«srty  u  tho  ratga  of  Homy  II. ;  irben  Grl>nnl(;) 
irifbrms  ua,  that  "  (MfamsMi  wKcutorN  mw  dtbnt  n,  yices  -usbUor  ad  Am 
tl^erit,  tl  quibut  cwom  ^m  euimnitttit ;  «t  tmv  tatfaUr  tudlor  ad  Aee  m»- 
minmtrit,  possuHl  propin^  »  miumtgmti  ^xhii  ie/iuuti  udidfacmtAat 
M  ingertn." 

Bjiit  ir  the  deceased  died  whdly  inteMate,  wtthniit  m^ng  either  wiH  flit 
execotbra,  then  genera)  ieners  oT  ■dnuniwitttiaii  must  be  granted  by  the 
ordinary  to  such  adminiMrMgf^juL.thfi.  statutes  of  Edward  the  thinl  asd 
Henfy  the  eightli,  before  mentioned,  diriect.'~In  conoe()Bence  of  which  wo 
may  observe  ;  ] .  That  the  oirdinary  is  compelkble  to  grvit  admiaiairstioB 
of  the  goods  snd  chattels  of  the  wife,  to  the  husband,  or  bis  repreo«Dt»- 
ItfM  (A) :  and  of  the  hasband'a  eflects,  to  the  widow,  or  nest  of  kin  ;  but 
he  may  grant  it  to  ettber,  or  both,  at  his  diseietion  (i)  |.  2.  Thai,  among 
the  kindred,  those  are  to  be  preferred  that  are  the  nearest  in  degree  to  the 
inteslkie  \  but,  of  persons  in  eqii^  degree,  the  ordinary  may  take  which 
lie  pleases  {k).  3.  That  this  MSomsf*  or  pMptnqnity  of  degree  shsill  be 
reckoned  according  to  the  computation  of  the  civilians  (/) ;  attd  not  of  the 
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mmonisU,  wWch  tin  law  of  Bngluid  ailofHt  in  tho  deacent  of  r«d  «ataiM 
(<n) :  becBUtfi,  in  tlw  civil  eompuMion,  the  intaatua  kimaelT  is  die  ttrmm. 
MM,  a  quo  ih»  MMTvl  d«grma  itn  nuinbernd  ;  and  not  tha  conwMm  aoeoa- 
tor,  accarding  ta  ttw  rale  of  tha  cattoniata  (SS).  And  thererore  In  ibe  fiM 
fdaiea  the  childran,  or  (on  failure  of  childim)  the  parmla  of  the  deceusd, 

are  entitled  lo  &e  adniniatTation  :  both  which  are  indaed  it  Aa 
{'505]    firat  degroe  ;  but  "with  ua  (n)  the  chAdnn  an  «llowed  the  prerci^ 

eDca(o).  Then  Mlow  bnithffrB(p)  t,  gnndfalhna(7),  unclee  or 
Vopkem  (r),  (and  the  ronates  of  each  claaa  teepectively),  aad  laatly,  con- 
aina.  4.  Tbe  half  blood  ta  admiitad  to  the  adminiatntion  aa  well  aa  ite 
wtiote  ;  for  thef  an  of  the  kindrod  of  dw  intestate,  and  unlj  excluded  froa 
inhsritaneea  of  land  npon  feodal  Teasona  (26).  Thaiafare  die  brother  af 
the  half  blood  ahall  exclade  the  uncle  af  Uh  whole  blood  {«) ;  and  the  or- 
dinary nay  grant  adminiaavtion  to  die  aialer  of  tbe  balf,  or  the  brother  U 
the  wbcde  biood,  at  biaown  di8CTetioB(J).  S.  If  none  of  the  kindred  wMl 
takeout  adminiatntian,  a  ciediior  may,  b^F  cuatom,  do  it(i().  6.  If  (ha 
executor  refusea,  or  dies  ioteatale,  the  admintalration  may  be  grintod  10 
tlie  residuary  legatee,  in  exclusion  of  the  next  of  kin  (w).  7.  And,  ISSSf, 
the  ordinary  may,  in  defect  of  all  these,  contmii  administration,  (as  he  might 
have  done  (x)  before  the  statute  4^Edwanl  III.)  to'  SttclLdiacrBet  genom  aa 
he  aj^rovea  of ;  or  may  grant  hira  lettera  ad  toUigtitdiim  bona  ieftSSS, 
which  neither  makea  him  exeenior  nor  adwinialfaior ;  his  only  bosineaa 
being  U  keep  the  goods  in  his  safe  cuatody  (y),  and  to  do  other  acts  fir 
the  beneBt  of  sach  as  are  entitled  to  the  prafterty  of  the  deceased  (x).  If 
a  bastard,  w  bo  has  no  kindred,  being  mdinu  fiias,  or  any  one  else  that  has 
no  kindriid,  diea  inloatate,  and  without  wife  or  child,  it  hath  formmly  bea 
held  (a)  that  the  ordinaiy  might  aeixe  his  goods  and  diapoae  of  them  n 

moM  wMf.  But  the  naual  course  now  ia  for  aoroe  one  to  ^pncvn 
[*906]    letters  'pateot,  or  other  authority  from  tha  king  (37) ;  and  then 

the  ordinary  of  ooniae  giania  administration  to  auch  appointee  tt 
the  crown  (i). 

The  intereat  Tested  in  the  execntor  by  the  will  of  the  deceased,  may  W 
continued  and  kept  alive  by  the  will  of  the  same  executor}  :  so  that  the 
executor  of  A.'s  executor  is  to  all  intents  and  purpoaea  the  executor  and 
representative  of  A.  himself  (c)i  but- the  executor  of  A.'a  administrator,  or 

m.  Rial.  idi.  W). 


(21)  S«,  wu,  pmia  SOT,  BOts  (CJ  In  chipMr  Lcel.).  obaerral,   thU,   in  Hct   eun,  it  » 

<26)  Sre,  wui,  Uw  (Utli  netiaD  n(  ehsp.  other  (aiBll  prapoitioo,  of  the  lalue,  tsthd 

!«.  pu.  I£J4, 234.  trtih  Ihe  luAtm  iherelo.  ml  ukd  perMwiil  propcnj. 

(S7)  Hi.    Woedtlaun    (in    bii    l^b    Tin. 

t  Id  New.Yorfe,  gnnd-diitdnii  an  prifar-  adnnlcd  ■  diArsnt  mis,  mai  Viuri  of  li 

nd  Ui  fnnd-piuMU  i  (B  H.  S.  74, 6  77)  aala  Diniatnliaa  with  ilHfm  *iU  kSMMd  pMt 

•ho  If  pnrcrred  to  fUBala.  teiakusuL     {3K.S.n,tl7; 

t  lo  Ntw-Vork,   tba   Rniiad   Uwi  kan 
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OF  TmNOS.  «S 

A«  Kdminiatrator  of  A.%  «x«cator,  ia  net  the  nprMsntstire  of  A.  {if.  ¥m 
the  power  of  an  executor  it  foanded  upon  (he  special  oon&dance  tmi 
ftciual  appointment  of  the  deceased  ;  and  stiofa  eiooirtor  m  dierefore  atkiw* 
ed  to  Irur'isniit  that  power  to  another,  in  whom  be  has  equal  aoNfidenW  : 
bnt  the  adntiniatraior  of  A.  is  merely  the  officM  of  the  onlinary,  pteaerib^i 
to  hira  by  act  of  paHiament,  in  whom  the  deceaaad  b«  reposed  no  mM 
•1  all :  and  therefore,  on  die  dteih  of  that  officer,  h  reaolia  4ack  to  dM 
'  ordinary  to  appoint  another.  And,  with  regard  to  the  administi^tor  of 
A.'s  executor,  he  has  clearly-  no  privity  oi  relation  to  A. ;  being  only  oom* 
missioned  in  administer  the  effects  of  the  mlestua  execntor,  and  not  of 
the  original  testator.  Wherefore,  in  both  these  caaea.  asd  whenever  the 
course  of  representation  fiora  exectiior  to  exeeiitor  is  interrupted  by  an^ 
one  tdminiatration,  it  is  necessary  for  the  ordinary  to  comiait  ejrii'niatW' 
tion  afresh,  of  the  goods  of  the  deceased  not  adminiatered  by  the  former 
^Kecuior  or  admini'stralnf.  A^d  this  administrator  <ie  bontinonj  is  the  iVtf 
legal  representative  of  the  deceased  m  matters  of  personal  property  (a). 
But  he  may,  as  well  as  an  original  sdminiitrator,  have  only  a  tinuui 
or  ipMtat  administration  committed  to  his  care,  vim.  at  certain  speelis 
effects,  sDch  as  a  term  of  years,  and  the  like ;  the  rost  being  committed  to 
others  (_/"). 

'Having  thus  shewn  what  is,  and  who  may  be,  an  executor  [*90T] 
or  administrator,  I  proceed  now,  fifthly  and  )a8l)y,to  inquire  into 
H'Hnf  hw  nf  the  principal  points  of  their  office  and  duty.  These  in  general 
are  very  muct^  the  sacne  in  both  executors  and  idminiiiralftp  ti  excepting, 
first,  lliat  iJif. executor  is  bound  to  perform  a  will,  which  an  administrator 
is  not,  unless  where  a  testament  is  annexed  to  his  administration,  and  then 
he  diners  sllll  less  from  an  executor  :  and  secondly,  that  an  executor  may 
dp  mnny  act«_before  he  proves  the  will  {g)  (28),  but  an  administrator  may 
do,  notlung[29]  till  letters  of  administration  are  issued  ;  for  the  former 
derives  his  power  from  the  will  and  not  from  the  probate  (A),  the  latter 
owes  his  entirely  to  the  appointment  of  the  ordinary.  If  a  stranger  take* 
o^n  him  to  act  as  executor,  without  any  just  authnriiy '(as  by  inter- 
meJdling  with  (he  goods  of  the  deceased  (i),  and  many  other  tranaae- 

(A  Bra-  ibr.  lit.  iimMititltr,  7.  Ig}  Wentw.  ch.  1. 

(It  Slyl.  119.        '  til  Comym.  191. 

(/)  1  BolL  Abr. BOa.  Oodolpli. ^  t, c. K.  Silk.        «)  SSip.U.M 

(SB)  B»rore  hi  proirei  lh«  will,  ha  may  lnw-  3  P.  W™.  Ml  J.                                                 ' 

fullv  prrhna  mom  >cti  incidrm  m  the  Mr.t ;  (29)  A  prrwn  wlia  ukeM  upon  hiniHlf  M 

lW«nkr-rd<.  Wankfml^t  Sulk.  30 1 );  he  dm  inUrlen  wilh  lhf>  cffacM  of  ■  pany  ileraiMil, 

Bnlilrrirehwlilleunderthn  pnbau,  liuL  undftr  or.Mill  •nnu,  to  diipnM  Iheitor.  «  npplf 

Uw  will:  the  piafaata  in  only  tmJtHa  of  bit  IhentahiKDwnuM.will.  bjtuchinttrfFrsnca, 

atttt:{Smilkr.MiUtt,n.R.i8ay.  iitiinu,  conMilute  himwif  in  ewculnr  di  Kiiron,  u 

tbil,  in  Dfrin  to  niMrt  eompletclT  hin  cUimi  Uiled  in  the  Mit ;  (and  set  Ednardt  t.  nmr- 

iimfoait  of  JuMioa.lii  muiLpnidDm  the  copy  tm.  S  T.  R.S9T);  hui  Lord  Hnrduirkc  iM, 

of  thF  will,  MFtilitd  under  tk*  ecil  of  the  nr-  ihai,  although  ■  peraon  rniitled  lo  mdrainiUr^ 

iiiiiaj  ;  but  il  ii  not  BeneHuy  tw  ahould  I*  lion  could  not.  brfbra  kdmiDUiraiion  ■rtnally 

ia  pnawuioB  oT  Ihii  cvidanca  of  hi*  ri^t  it  gnnicd  lo  him,  onvnnci  nn  aMinn  at  law, 

the  limr  be  GOtnmenem  *n  (Mian  al  lav.  at  (nee  the  last  note,  ai  to  an  eiecuior  who  hu 

anaciilor  j  it  will  be  id  due  time,  if  he  oliiain  not  obtained  prolnle).  br  ml|hi  be  allnwrd  M 

la«  nofa) :  M.  if  he  Hie  a  bill  in  oqiiilT,  in  nirh  bill  wonid  In  lailnined  h^  an  tdminiitia. 

A*  ..nui  i-hinndti-.  >  Dinhaui  ohuined  ai  any  lion  Mbwiquenilr  taken  out.     (Prtf  >.  Zm. 

oaoH.  will  aui.  wiJgi,  Barnard,  Ch.  Rep.  330;  S.C.  9  AA. 

r.   Hwi-fir,^  130). 

1  In  .Naw.Yorh,  the  aimilaotf  ia  ilill  man  preaerre  it,  or  lo  pay  flinefal  <hir|««.    (S  • 

iDeieiW  i,i>w.  aa  tha  atectiter  belora  probata  8. 74,  i  M). 
•aaiut  iniarlar*  with  the  aetata,  eioapt  lo 


ll,g,™T:C00glc 
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Mda)  (Af ,  lie  iH  calIodiiLlur.SB.^<?9^t(a  of  bit  own  wrwiig.  f|fa  #witortt  f30L 
Md  u  Itkble  lo  all  the  trouble  or  an  executorBLipt  wiiboui  sny  of  Uie  pv- 
G«»  n  ulvaniage«t ;  bat  merely  doiog  acta  of  necessity  or  humanity,  u 
lacking  up  ibe  gooda,  or  burying  the  oorpea  of  the  deceased,  wrill  not 
wnoKit  lo  such  an  intermeddling  u  will  charge  k  man  as  executor  of  hia 
own  wrong  {I).  Such  a  one  cannot  bring  aa  action  biraself  in  right  of 
tin  deceased  (in)  (31),  but  actions  may  be  brougbt  against  bim.  And,  in 
kll  metions  by  ereditora  against  such  an  officimia  intruder,  he  shall  be 
QMned  an  executor,  gen anlly  (n) ;  for  the  most  obvious  conclusion  which 
atnogen  can  iorm  from  bis  conduct,  ia,  dm  be  bath  a  will  of  the  deceaa- 
•d,  wfaerein  be  it  named  execMor,  but  hath  not  yet  taken  probate  then- 
of  (o).  He  ie  chargeable  with  the  debte  of  the  deceased,  so  fsr  at  asteta 
Gomo  to  hja  haitda  ( p) ;  and,  at  againat  creditor*  in  general,  shall  be  allow- 
ed all  payments  made  to  any  other  creditor  in  the  same  or  a 
[*AOS]  aup«n«  d^ree  (9),  'himself  only  excepted  (r).  And  though,  at 
against  the  rightrul  execotor  or  administrator,  be  cannot  plead 
aaoh  payment,  yet  it  shall  be  allowed  him  in  mitigation  of  damages  [t) ; 
tnleea,  perhaps,  upon  a  deficiency  of  assets,  whereby  the  rightful  exe- 
cotor  may  be  preheated  ftom  saiiefying  hia  own  debt  (t)  %.  But  let  ni 
now  see  what  are  the  power  and  dnty^f  a  rightful  executor  or  adnunja- 
lOHOT. 

1.  He  must  ftunp  the  decMsod.in  a  manner  suitable  to  the  eat^c.  which 
.   be^  leaVee  behind  bini,     Nm ossary  funeral  expense!  are  allowed.  preTJoiit 

tQ  all  oiHsr  del)ts  and  charges  ;  but  if  the  executor  or  aSinimatrator '  GS 
extrsTBgant,  it  is  a  species  oT'devat^ion  or  watte  of  the  aubatance  of  the 
deceased,  and  shall  only  be  prejudicial  te  himaelf,  and  not  to  the  credited 
or  legatees  of  the  deceued  (u). 

2.  The  executor,  or  the  administrator  darantt  minort  *laU,  or  dvtifiUl 
ubitntia,  or  eum  Utlomento  annexo,  must  prove  tka  will  of  the  deceaMO^: 
which  ia  done  either  in  tmmtonform,  which  is  only  upon  hia  own  oatkjte- 

'  fore  the  ordinary,  or  bis  aurrogate  ;  or^«r  UstM,  in  more  aoleipn  form  of 
I  law,  in  case  the  vdidity  of  the  will  be  disputed  (to).  When  the  wilTu 
ao  ptoved,  the  original  mutt  be  deposited  in  the  registry  of  the  ordinary ; 
'  and  a  copy  thereof  in  parchment  is  made  out  under  the  seal  of  the  ordi- 
\  naty,  and  delivered  to  the  executor  or  sdministraioi,  together  with  a  certi- 
'  ficate  of  its  having  been  prored  before  him :  ell  which  together  it  nsnally 


n  toar.  I( 


(■)  Stlk.  in.    Oodoli 


loda|[))i.p.t,< 


lU  not  lendar-  (dminlilntion  it  appoHd  in  the  Hiel«a>utie>l 

IS  u  sieeuur  eourl,  and  doci  mnf  cot*  tmdmi  Hu  to  mts 

left  in  ( jnry  ;  himaslf  (xecnlor  dt  h 

I  drawn  vj  lh»  pu'^fd  bj  hii  ■ftf  r* 

ion  IB  ntud.  ndoiiai '"~       '" 

990). 

cniiUed  to  lattan  <J 

f  SMiircvndlngli.t  R.  8.  BI.4<».  lirend  onr  th>  pmil*  of  tlw  intntu* 

t  Mr.  Chriwim  olwerrM,  But  "it  in  li«!t  nghtfol  •<imni«r»ujr    befora    the    net 

lint  ifae  lent  inumoddlinf  with  Ih*  elfteU  binngtit  fuiM  him.     And  t»  onnol 

nf  1tif>  iniitoUiie,  eTcn  milking  aaw,  or  tikiaf  tfc«  laMKate'i  pnperrf  in   oinahvfa  1 


tr  ibtm  Itrl.  nwn  datK,  itl'hough  it  »  ■  dsbt  dF  a  lupari-r 
(Dr  IG6).  An  eiaaulaT  m  hia  own  wnng  degm.  (3  T.  K.  59a  S  T.  R.  100)."  iM* 
will  Iw  lubl*  to  u  Htioa,  anUM  U  bu  de-    fat,  p.  Sll. 
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g^Ud  tha yr»toi.  IndarfctoTany will,t)Mf«*(iii«Mil^dloba'adnnbt 
nui  must  also,  at  thia  period,  t^U)  tntt  iMtffa  of  ■JminiaWtJon  twdM 
iha  ual  of  the  ordioaiy;  whereby  an  executorial  p»wor  to  oollaet  mA 
wtminiater,  that  U,  dUpose  of  iha  foods  of  the  decMMd,  ia  <nm»iin\ami 
■ad  he  must,  by  slaUUe  23  ili^  33  Cai,  II.  c.  IQ,  wter  lUta  a  boad  witk  . 
mrelies,  futhfully  to  execute  hU  trust.  If  aJl  ih«  gaoda  of  the 
deceased  lie  withio  the  s»Die  jutisdicihH^  a  {nobate  befMfl  Ike  Totdi-  (*SW} 
■uy  ti  01  &n  adrainistTBiioD,  granted  by  htm,  are  the  only  proper 
ones  :  but  if  the  deceased  bad  ima  lutabUui,  or  ohattala  t«  tbo  ralae  sf  a 
hatdred  iiillingi,  in  two  distinct  «lisG«B«f  w  juriadioUoiia,  then  the  wil| 
must  be  proved,  m  adinioistiuioit  laluag  out  kefaro  tha  nmlrDpotiiait  of  iba 
province,  by  way  of  special  prerogative  (t);  whence  the  conita  whsra  tba 
Talidity  of  such  wills  U  uiod,  and  the  oScea  where  they  aca  regiateied, 
are  cailed  the  pierogstire  court*,  aiid  the  prerogaiiva  irifices,  of  the  pr»* 
nnces  of  Canterbury  and  Yorti.  Lyiuiawode,  wba  flouriabad  in  (ha  baJ 
Riming  of  the  fifteenth  centuiy,  aad  was  official  to  Arohbiabep  Chiahal«( 
interprets  these  hundred  shilling  to  signify  taiuiM  Ugaiu ;  of  which  ba 
tella  u»,  seventy-two  amounted  to  a  pound  of  goldi  which  in  his  tinawaa 
valued  St  Afly  nobles,  or  ISi.  IZ*.  4d.  Ha,  thc^cfora,  compates  (y)  thai 
tha  hundred  ahiUings,  which  ct^ns^tuled  bona  lutaUia,  ware  than  aipwl 
in  current  money  to  23/.  3t.  Oj^,  This  will  accouai  for  what  is  aaid  m 
our  ancient  books,  that  bma  noiaiilia  in  the  dioceae  of  London  (a),  and  in- 
deed erery  where  else  (a),  were  of  the  ralua  of  tan  pounds  by  ces^pofAMM  i 
{w  if  we  pursue  tho  calculations  of  Lyndewode  to  their  full  extent,  and 
consider  that  a  pound  of  gold  is  now  almost  equal  in  talue  to  an  hundred 
and  tlty  nobles,  we  shall  extend  the  present  amount  of  btna  notabiltM  to 
Bearly  701.  But  the  makers  of  the  canons  of  1603,  understood  dtis 
ancient  rule  to  be  meant  of  the  shilliog*  ourraat  in  tho  feign  of  Jamas  I., 
and  have,  therefore,  directed  (6)  that_;hM^oim^  shall,  for  the  futiu«,  ba  tha 
standard  of  boaa  notabitia,  so  sa  to  make  the  probata  fall  within  tha  ar> 
chiepiscopal  prerogative.  Which  prert^aiive  (properlv  understood)  ia 
grounded  upon  this  reaaonable  foundation  :  that,  aa  tne  biahops  wet* 
theniselveg  originally  the  admiatstrsiots  to  alt  intestates  in  their  ow* 
diocese,  and  as  tbe  present  admialstrstors  are,  in  eflect,  no  other  than  iheif 
officers  or  substitutes,  it  was  impossible  for  the  bishops,  or  those  who  acted 
nnder  them,  to  collect  any  p>ods  of  the  deceased,  oUiwthsn  such 
as  lay  within  their  'own  dioceses,  beyond  which  ihair  epiaeopa)  (*910} 
authority  extends  not.  But  it  would  be  extremely  Uoublasome, 
if  as  many  adminiatralions  were  to  be  granted,  as  there  are  dioceses  with- 
in which  the  deceased  had  hona  lutabilia ;  besides  the  uncertainty  whiok 
creditors  and  legatees  would  be  at,  in  case  different  adminiatrator^  wcm 
appointed,  to  sacf^nain  the  fund  out  of  which  their  denuinds  sre  to  ba 
psid-     A  prerogative  is,  therefore,  very  pnidently  vested  in  the  matn^ 

m  4Iiut.S».  (>|1lnt.lll    aad«M.p.l,a.n. 


t  In  New.Vork.AcalGcenhiTJncjurixiia-  died  out  at  tb*  lUIclHTiai  anru  in  tasi 

tin  an  «un>DTnt«.     Th<  surrogaw^u  jurit-  coniur.  (■ni^  in  th«  bm«  of  >a  iMsnaW,  In  w 

dieiion:  1.  When Ibe dereunl. tt liir  tim*  of  uhar  souniy}.     i.  Or,  MtbtiiicsauiliBbiUat 

tit  dciih,  vu  in  inbibiUni  of  th«  eounlT  of  at  tba  iiUo.  died  out  o(  it,  bM  l^mtg  miMi 

ttx  luttofala.     2.  Or,  nol  hcin|  in  inhabituit  in  it,bul  uicu  ({ieritanli  oum  to  UkU  m^ 

•f  **••""•  *'^''  »l"l  "un'T.  •nd  l«ft  «-  tj.     (S  B.  a.  73,  i  S3,  Mdf .  00,  4  Ul. 


■■ta  ttiara.    I.  Or,  not  b*ui(  u _.__., 
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MM  THENMiirtfl 

pMh  «f  «Mb  pro«*KW<  w  tii*»  m  nfcfr  mie 
fac  all.  TUa  uMwuiiU  voTy  MliafKclaTify  for  (he  ratson  of  taking  om  sfr 
■ttautntion  M  mtMMUn  that  bava  Urg«  and  difloaive  property,  in  tb« 
praiagMh«  cauit :  and  Ike  pntbale  of  KtHa  ■HRmllj'  followB,  aa  wma  b«> 
HBe-daenad,  the  powwa  of  gntomf  admin iabations  ;  in  order  la  »ati>ff 
(ha  ordinarr  Uiat  the  deeeaaad  haa,  in  a  legal  imtnaer,  by  appointing  fcia 
«wii  e^eeiiiM,  «iatiid«4  hisi  md  hit  s&oen  fnn  tbe  piirilege  of  admiiii*^ 
leting  the  tSatflt. 

^  Tbe  esecabtf  or  tdnrntiatialor  ii  lo  make  an  inventory  (c},of_  ■HjJIi* 
I^mhIs  and  chattels,  whether  in  poaaeMian  or  action,  of  the  deceaaed  ; 
vGncb  he  is  to  deliv*r  in  to  the  ordi«aiy  npon  oath,  if  ihsreunto  lawfully 
Mquind  (38)  f. 

4l  HsJa-WfriWril  tihesoodaaad  ctttftebm  inrentons^:  and  toifaU 
■od' he  ha*  very  krge  power*  and  iiriefcals  conferred  oii  himbybw; 
baing  the  rapr*aetitatir»  of  tbe  deoeased  (^,  and  having  the  same  property 
ia  faa»  good*  m  tb«  principal  had  wben  tiring,  and  the  anme  remedies  t* 
Mcwertlieai.  And  if  Aerobe  twa- or  mow  ezecutora,  a  aale  or  release  by 
■■•  of  them  ahall  bs  good  sgainat  all  the  real  [«)  ;  but  in  case  of  «dmtnia< 
katoiB  U  taoifasrwise  (/).  Whatever  is  so  recovered,  that  is  of  a  saleable 
tatpcB  and  may  be  oonvmted  into  ready  money,  is  called  aaseis  In  tS 
h^daof  tJu.ozBCU^  or  administrator  (^) ;  that  is  snfKcTent  ot  enou^ 
{from  the  French  atstt)  to  make  him  cfaarge^e  to  a  creditor  or 
[*&U]  legatee,  se  far  as  sucb  goods  and  chattels  extend.  'WhatQrer 
assets  so  oofflo  to  his  hands  he  may  convert  into  mady  money,  to 
insver  the  Amanda  that  may  be  made  npoii  hlra :  which  is  the  neB' 
diuig  to  be  considered :  for, 

6.  .TW.  esc  cut  or  or  administrator  must  pay  the  de^U  of  the  dec9We^ 
In  pwrnent  of  debts  he  must  obserre  the  rmes  of  priority :  otherwise,  OB 
ieficiency  of  uaeta,  if  he  pays  those  of  a  lower  degree  first,  he  must  ao* 
emei  thos*  of  a  higher  out  of  his  own  eststef.  And,  first,  he  may  py 
■B  Mineral  ehnget,  and  the  expense  of  pro  ring  the  will,  En3"tDe  iiM. 
:  Secondly,  debts  dae  to  tbe  king  on  record  or  speciaTty  (A).  Thirdjy,  suet 
4e&(s  Bs  are  by  particular  atatuiei  lo  he  prefMrred  to  dl  others  :  as  theloir- 
fiiitares  for  not  burying  in  woollen  (i),  monoy  due  upon  poor  rstes  {k),  for 
tsUers.  to  the  poetofliee  (i),  and  some  others.  Fourthlyj^ debts  of  reco;^  ; 
Be  judgments,  {docketed  Mcording  to  tbe  stMste  4  &  5  W.  ib  M.  c.  20)^ 
tattltDB  tnd  recogniaaaoes  (>n)  (33).     Fifthly,  debts  due  on  special  con- 

(el  ■uttrSm.Ttll.I.B^  tl,r\  iini.W.  '     """ 

M  Co-  IJiL  HH-  <')  "tat.  M  Cu.  n.  a  a 

U)  Drur,  H  \i)  Slu.  17  Gao.  tl.  e.  M. 

J)  lAlLtM  (DSIU.  lAnn-c.  Ift 

(f]  S«  pita  Ml.  (■)  4  XaV.  M    tint  Ck  tSI. 

OTU  (cclwaNMld  •fuft*  da  not  ton 
ctaeuion  la  iir«  u  inrenUr]' ;  ■« 

■foar*  inquira  inln  tha  inlcnal  of  »   lUrl;  ancti;  [hara,  th«  acclaiiailiciJ  eoun  ml(U 

«ba  rcqiiiiPi  ana;  bat,  aian  a  |>n>b«!ile  or  nj.  Ih*  rartf    ihould   niK  prownl   ia  li« 

SMtinganl  m>«mt  will  fatiWj  *  enrlr  in  call-  eourta.     (Pkkipt  i.  StfwII,  I   PbaUia.  atD. 

Ug  for  an  inrpntorr  ;  and.  in  aorh  ciHa.  Ihal  HtydiOtui  t.  Rtikma.  Ihii.  M7), 

whieh  ii  br  law  requirad  (tDrrmllj,  nrnni  h«  (33)  A  fin«l  drerM  fot  pijinpnt  of  ■  driit. 

rafcmd.    T1mi«  ti  ontr  one  Um  in  Khich  it  er  olhar  pvnnnal  damuid.  i*  r<|u*I  to  a  jodf - 

t  »  !l^9.  ■■,  » a,  *e.     ^  ^     ^            ^  3.  Judgmanu  di 


^  In  N«w-TnHi  ^thn  of  tlu  ita»u*d  in  ■eeoirlinf  lo  thair  mpsetit*  prioriiiaa, 
_j  -.^  J.,  *.■,_ j_^     '  ^    ^l]  „,),„  dalila  an  uul  ou  an  «]il 

JDijiith  «>eh  olhar.  (H  It.  3.  87.  42T 
Th«  •urrofitc  tOMj  tiia  a  pnlvraao* 

iai  tiT  iba  demaM,  if  ha  ia  iiliiHait  il  vA 


■Bd  in  Am  tnOminf  erdsr :  4.  Ail  olhrr  dalita  an  uul 

1.  IMm  mtithd  to  a  prafaraniw  mStr  lb*     ioiiiith  «aeh  oihar.     (H  It  3.  87.  4  ST). 
__rj_r._  *"         rnniltm-rii"      "  "' 
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OF  THwas.  mr 

MM;  tm  fet  rant{for  ^rhich-dia  hiwir  ham  thm  a.  brttef  nmtSy  in  M» 
tHnilwRds  bjr  diMninin^),  or  upom  handa,  oovtoaau,  aad  tho  like,  un<ter 
Mol  (m)  t-  L»wiy.  ^Bbu  on  winnls  cootneU^iiz.  viKni  DOtes  HiiMal«d, 
uk]  f«cbil  piwKMM.  Among  these  simpIeMatncta,  BarruHs'  mtge* 
are  by  sums  («)  with  rusa  prafarrad  M  aay  Mbar :  ud  w  Mood  the  u- 
«ieni  law,  according  to  Bracton  ( p)  and  Fleta  (f  ],  who  reckon  among  ifap 
&nl  debts  to  be  paid,  gtmiia  tervigniiitm  et  stipiadia  famularum.  Among 
debt*  of  equal  degree,  the  executor  or  ftdmii^rator  is  allowed  to  pajr 
bimaeir  first,  hj  retaining  in  his  hands  so  much  as  hia  debt  amounts  to  (r)  f . 
But  an  executor  of  hia  own  wrong  is  not  allowed  to  retain  (34) :  for  that 
would  tend  to  encourage  crediiora  to  strire  who  should  first  take  possession 
of  tht>  goods  of  (he  deceased  ;  and  would  besides  be  Veiling  advantage  of 
Us  own  wrong,  which  is  contrary  to  ihe  rule  of  law  («),  If  a 
'cxfidilOEXongtiiuCes  his  debtor  bis  execatorj  thi^^is_a_reieg$.t>,OT~  ["SlSf 
dJBcbarjpi  of  jKe^ebiV  wbeiTief  tLe'  executor  aclf  or  no  (i)  f>~; 
provided  there ^'uH'ela  sufficient  lo  pay  the  testator's  debts  :  for  tbonglt 
this  discharge  of  the  debt  shall  take  place  of  all  legacies  (35),  yet  it  were 

(■)  WinliT.iita.  II.  ,rllOMod.4M.    S«*  Book  UL  p.  It. 

Wl  I  Dull.  Abr.  »7.  (O  i  R«|i.  30. 

(r]M.e.  W.  (I]  Ploml.  ISl    lilLBN. 

Wt «,(.»»,  MB. 

wmL     (Ghb  >.  CAiwiA  g  Vm.  lU.     Oh1«  AumMy,  VaW.   ISO.     Hmdtm  r.   Huim,   I 

*.  fVyv,  3Cnii,  xa).    Court*  of  wiqilT  will  Aik.  491):  Locd  Tharlon,  (ill  Cu^  '.  Om*- 

■MraunuD  pracaadingt  at  law  iij,  ernllton,  um  3  Br.  Ill),  end  Sir  William  Grasl,   i> 

who  am  lecliiaf  in  ihat  aray  to  uliUin  par-  Any  r.  Vtlirr,  II  Vai.  BO),  ircatad  ihia  at  • 

nent  Irji  cKoijuira,  until  Iber*  ia  a  dscraa  i«  poiat  ptrfMtljaMlltd  :  axt  Lord  Enk  oa  (is 

■pdar  a  bill  fil«il  by  othai  credllon.     {AwjI  t.  arm.  que  uj  ma  smcuuir  ui  ui>  ctiau  oi  ma 

.Hv^.  1  Va*.  043.     MbH^  t.  Uann.  I  Vm.  taiiatai  ia  aaaau,  but.  ha  cannot  aua  himMtfi 

•an.  313V     Bui.  Tnim  llie  mOBient  a  irial  da-  and  Iba  conaaqnano*  aaaaia  Deaaaaaiy,  kha^ 

■rce  U)  thai  elTeot  la  nada,  it  ia  co«idefed  aa  in  all  cuaa.  under  Iba  oauat  dactte  a(*iBM 

•  judpnaui  in  ft'o'ir  or  o/l  tkacradiiiira  1  and  aa  aiacutor,    an    interTDintury  oajht  lo  bi 

tlvr*  Iba  enunar*quiif  eoiiU  nut  aiaoutaita  pniniad  M  tb*  ipripirj,  aibalbar  ba  haa  aaula 

avn  decnw,  if  il  pemilled  Ilia  onuiaa  of  paj-  to  hia  haiida  arJBInf  from  a  dabl  doa  by  "bin^ 

swat  ID  ba  HlitrM  by  a  lubafijuani  judgmanl  aalf:  and  any  la  gates  baa  a  right  lo  aihibii 

•f  ■  court  of  law.     {Ijogn  i.  Baitm,  1  8ch.  aucb  ■a-iatamwatory,  if  it  haa  bana  omitted 

kLaf.  399.     PaMear.  JQtiwJaa.S  Vaa.  Kll).  in  dimwinc  up  llie  daena  to  account. 
Balwatn  decraaa  and  judpunu.  the  rigbl  to         Sonu  uriten  hare,   indacd,  ttuught  thfti 

prioriiy  of  paymant   ia  delirmliiad   by  their  ■■■ '-   '■' '  -  ■'■- 

— '  '----■■ji  of  data.     ^See  aan,  f   """ 

lotharUa-  lijiht  of  a  apeoiGo 

la  aula,  d.  debtor ;  [u*  Hamr  ,  ... 

.,.,....     _  if  I  hia  tmIIJ  war*  ao,  it 

i«iiaia,|iii.Sa7aiHlUa.  wauM  ba  diScuII  to  maintain  tlie  auoalgr* 


rSae  mn,  p.  343,  lula  of  kia  ondilor,  ought  lo  b«  cooaidered  in 

(<»>  Ht  oaapier  au ;  ladfunher,  aa  lotliarUa.  lijiht  of  a  apeoific  boqaaat  or  iBgacy  lo 

■ifinukm  lad  Kiaiiiy  of  dabia,  aaa  aula,  p.  debtor ;  (aa*  Hargnva'i  note  (1)  u  Co.  1 

4G5).  364  h.};  yet.  area  If  Ihia  inlly 


aaem*  tba  obligca  naku  tba  alilinc  hia  exacuui. 
pinion,  though  it  ia  a  diacharie  of  the  action,  yet  ibi> 
lulet  I*    dabt  la  aaaata ;  and  tha  making  bim  aiecutof 


{3i)  Such  il,  oertunlT,  Um  rulaal  ovanwia  ri^  of  lauinnr  M   Mai""!  otbar  laniewj 

bw:  and  it  bw  bee>  quaalJiNUMl,  formBtty,  (a«a  nu,  p.  SU) ;  liui  Uid   Holt  (in   VVaid- 

nhathet  il  did  not  hoM  ia  etiaity  :  Brmm  r.  /ird  >.  WaMVad.  1  Salk.  306)  aaid.  "  Whea 

Sfh».  Ca.  teaip.  Talb.  a4S);  I«t,  it  aa(     "     ■'  ..._   .l  ..,,-...  i-.    .__ 

>o  have  ba^n  tong  aataaawd  the  betteiopi 
that  a  debt  du«  from  a  tealaloi'a  aiecui 

lagaciaa;  {PkOiip  w.  PUUijH.  3  Freew.  II.  and  a  releaae.     If  H.  be  bound  to  J.  8.  in  a 

Aiunt^K.  a.  SB.     Ibid.  i3) :  and  that,  in  auch  bond  of  lODI..  and  then  J.  S.  makea  H.  am 

■aiet,  though  the  anion  at  law  ia  guna.  iha  aiscutat ;  H.  hm  aciuntlv   iraittd  »  met 

duly  nmainl ;  which  may  be  aued  for  eilhrt  awuy,  mii  ii  imtirtrtiU/nr  it,  and  if  I  e  do** 

in  equity  or  ia  tba  apiiitual  ooun  :  IFlud  f.  not  adiminitMr  ao  much,  it  ia  a  Jnattivt." 

t  Ht.  Chrintian  obaanraa,  Ihat  "  a  eourt  of  ae*  aala,  pp.  SOfi,  397,  •ilh  lb*  iwtaa  tbarato 

•quity   will  Qidar   loluniary   hand*  oi  olhei  1  Sae  not*  p.  Sll:  not  alloWMl  ia  N«* 

■pacialcontiacla.  HillioiitconaidDralion.lab«  York.     (3  R.  8.  BB-f  33.) 

piutpDnnl    to  aimple   mniraBt  deliia.     3   P.  j  11  ianoir  no  diaohai)*  or  nlnwa  inNa* 

Wma.  SO."     As  to  honda  pn  (vpi'  awi,  and  Yoik,  (3  K.  S.  B4.  f  13),  I  ta  ai  afain*  *W* 

■a  to  the  importance  of  a  good  ajid  aufficiAit  teei.  dto.                      . 
Moaideiation.  to  luppxt  a  oaBd.M  otbai  daad 
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4M  THEBieRTS 

na&ir  U>  iwtnmd  ^  ualator'a  ondiien  of  thair  ji»t  debu  by  &  telou*- 
whicD  is  alwoluMly  ^aimataxj  {u).  Also,  if  no  auit  is  coraineBCed  ■giiuc 
him,  tha  axecuior  may  pay  may  on*  creditor  in  equal  degree  hit  wind* 
debt,  thougk  he  has  iKrihiag  lelt  for  tht  r«>t :  for,  wilhwit  s  soil  con- 
mesced  (3f|),fthfl  ezecalor  hss  no  legal  notioe  of  the  debt  (w)  t- 

|»|  Stlfc.  fa.    1  RolL  tbr.  Ml. [itl  Ptw.W.    tLwn-W.  

<M)  ll  ii  nX  aaauih  iImk  k  nut  bw  bMD  u  M  niotilv.    (PIiMliMt  t.  Pium,  3  Atk 

■  "■       ■■       "  7»«ff,  5  P.  Wi  —-■      ■"'         ■'  -       '--'      '' 

!  forp 

-. „.-.»tUI>enT  WL, , ..„ ._-.-- 

I  prehnnCB.   iuiwn»l   cndilon   ar  Wn».  341.     UvtuHU  r.  Clulirr:  kattA.  309 


B  for  ptj-    nongtst  1 


293).     Thus,  the  equity  ot  ndtm•^iaa  of  ■ 

fnoniiga  or  ■  tann  for  jean,  haa  tnaa  hab 

liUnj    anuttmUaawata;  (5ff  CW{BCM'>aHa,3~ 

. Ion   ar    Wn».  341.     //wtaxU  •.  Clulirr:  kattA.  X . 

•nil,  2  Sin.  ft     iVxKfn  *.  BcMrf.  I  br.  ITT.     C%  T.  HQb, 


aaaaif>,p.Bll.n(ita33).     Sulifaam..   .._ 

wlu>  haa,  in  viy  wa^,  noiica  oCan  DoUtandiD^  i_  . , ., _.,_.._._  

bond,  or  sthai  apaciKltir  alTaciing  hii  LetLaiar'a  piioriij  of  pajnani ;  (ror  it  ia  dear  auek  aa- 

aaaaia,   canbaM*  s  jadjjiflent   la   au   •atios  aaU  oonid  ndlj  ba  pA  al  b]>  aidof  •qDi9)i 

hpHigM  f«  a  aiaple  coniraei  delH,  abnuld  biH  it  baa  btao  dsoidad.  [bal,  in  aiieli  a  eaaa, 

ladgiQCni  ba  aflrtwanli  giten  againat  bim  on  judjnieBt  civditon  soold  sot  bo  BonpelM  la 

the  bond,  ha  Kill  b«  abliiad,  boiaevr  ioaulB-  como  in  pn' pun  witli  liaplo  ooMraot  arai- 

eianl  tha  aaaeta.loaatiifybolb  iha  judfmEnta  ;  ton.  but  that,  ai  iba  judgEMQI  eredilon  ball 

for.  to  tha  debt  on  limple  contract,  ba  might  ti^hl  Ui  radHia.  thaji  muai  ha  paid  In  tbe  tm 

ha**  pleaded  the  dsouud  of  a  higher  oatni*.  inaunea,  and  then  oould  b«  iko  manballiBg  aa 

An  aieeutor  muil  not,  bj  negligenca  or  oolla-  agalnal  them.  ISJiarpt  r.  StH <f  Searlua^fi^ 

aioa,  defeat  ■pBciaIly«jeilitora»rhialeilator,  3  Vaa.  MS). 

debw,  of  «bieh  he  h<id  iiotiOB.     tSmltr  t.  laary  ru«l™"*     "        ■"  ' " 

Jlffrrir.  1  T.  R.  eW.     Davit  r.   MnUumm,  ciai :  and  il 

Fhi'Oib.  TT.     Briaon  r.  Bailimi.  3  Lev.  1  IS),  aonal  lenrei 

And  wherarheCBiitatur'ideliiwatadehi  Dpim  uleia  chaned  tharevritb  i  ha  moat  aatiaCMla 

lecnH,  nr  ettiibliahed  br  ajudfrnaniordaor^a,  riW  ahaw  that  tha  peraonal  cataia  »  diachaji 

the  eieculor  will  be  herd  lo have  had •uffieirnt  ad:  (Tnnr'.  Zati^ /iau,  IS  Ve«.  138.  BtJi 

oonttiMCtix  iiDtii^o  thereof,  and  it  wilt  be  in-  t.  Bhnulta,  19  Vea.  948.     W-aim  t.  Bnd^ 

malerial  whether  he  hnd  actual  notice  or  not.  nwl,  9  Vei.  454.     BttnafS  i.  Lwd  C—iu, 


riMsw  >.  ffiUi'a*,  Cm.   Elii.  763.     SiarU  t.  &thv.  4  Had.  I5T.     Burtoa  t.  Ki . 

£a«.  S  FVeen.  101 :  5.  C.iVtm.31).  Tea.  lOS] :  and  partlaaaniitlwi,  bidaaceator 

Since  Ihe  ahtiila  of  3  Will,  dt  Mar;,  a.  14,  deTiae,  to  real  aauie.  cannot  cUim  to  ban  tte 

(impleconiractdebt*  are  let  in  to  be  paidpan  ineunbraiUM  tliereon  diaebarjed  out  of  their 

Bam  with  dehla  by  ipeeialty.  when  atntainr  ancaator^  or  deTiaor'a  peraonil  aalala.  ao  a* 

in  trutt  for  parmenl  of  hie  deliU  nnerally!  ral   lentpet :  ( BUlm  t.'  SAant,  S   F^ 

iKidntu  T.  Coutwmaktr.   12  Vea.    1S4).     Bat  S78.     Tipfot  ».    Tipplnit.  1  P.  Wma. 

lis  rule  leeiaa  In  hare  been  of  eariier  data  OWW>  .,  M«it.,  Ibid.  694.     Onu  t.  I 


:  Wma.  73fc 

-- , _lnM».  Ow*- 

-   {FbIv-i  fH,  9  ^nrm.  4».    ikt.  S  P.  Wma.  190.     Aider  t.    Wagtr,  Ibid. 

melutA  *.  Witham.  [))id.  s.  ]  2,  ID  Appendi  (  315)  :  and.  a  ftrtiti,  ihty  ooald  me  onial^ 
to  2iid  edit.  306).  And  it  ii  now  aaltlad,  thai  lucti  a  claim,  when  it  would  go  to  diaamial 
I  ckatgi  for  payment  of  debta,  which  doea  not     credilura.    (LaUinUT.  Liiglt,  Ca.  taap.  Talb. 


_ _...  ...     Osfw  T.  Xarak, 2  Freaea.  ..,,. 

will  he  (flu'faVr  aaieu  tat  the  pnymeni  of  all  When  the  owner  of  an  eatna  hu,  tumaa) 

eradiidn alike.    (SAipAimJr,  Lttiidgt.S  Vea.  iDhjaeted   it  to  a  uortgaga  debt,  and  diai 

3D.     BialFt  >.  E>mt,   T    Vea.   323.     CUa  T.  hii  penonal  eitate  ia  fiial  ap^ioalila  to  Ik 

WMU.  I  Bam.  &  Creu.  372).  diKharge  of  hi)  eorenani  for  payment  of  thi 

ir.  therefore, ■peeisltycreditonaweepewiy  debt:  (Aokun  t.   Or,   I    Vaa.   aen.  291] 

tha  whole  of  the  tealalo-*a  peraonal  aaaaia.  and  the  eaJla  would  be  theaaraeavrn  althaiu 

they  will  not  be  allowed  j)  participate  in  the  the  mnrtfigor  had  entered  into  n 


of  the  deviae.  until  the   oredilnia  by     aonal  ooienant,  provided  ha  reMirad  the  B 

,       ;  Kiat  T.  Ki./.  S  P.  Wma.  3M>.     Cn 

t.  Cap:  3  SUk.  449).     The  mer*  fona  of  d*. 


ney.    (K. 


with  the  eredftma  by  iiieeially.  n  reapeet  of  Tiling  a  mnrtcnged  ealate,  ttj^rtl  ta  nkt  w 
what  Ihrf  rrceiied  out  of  the  penon:il  eilate.  cwRftraiiH  durim,  (but  wilbout  aiprpadj  ai>- 
(Batltao«d  T.  Pf>pr-,  3  P.  Wma.  3231.  And  nerating  the  other  fundi  froni  liiUIity  ia  r» 
vBcneter  a  pliiintiff  la  under  the  noceaaliT  of  apect  theTMf),  will  not  affect  the  quaat^  aa 
uplying  to  the  court  of  '^bincery  for  relief.  la  the  opplication  of  aaaeti  in  diaeharga  ^Ika 
the  geneial  nile  of  mat  rourl  ii,  to  do  equal  debt ;  ihaaa  worda  cunvey  no  nor*  thu  would 
■tuucetoall  Died-iora,  wtibauianydiiiinelinu  be  implied  if  they  had  not  btea  (uhL  {6f* 
t  Ctatrary  hiw  now  la  New-Yofk.  (S  R.  S.  87.  f  3S). 
(9H)  Bai  Hot.  a.  (K)  at  Ike  MdoT  the  VoL  B,  U 
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.£^.S^^.>j^J  ^ebt?  ue  slU^iBcbarged,  die  legaeits  cl&im  ihe  next  r^ 
|ard  j  which  are  to  be  paid  by  the  nxecntor  aoTar*'ib"KiB  ssseta  wiH  oi- 
tend  ;  but  he  may  not  give  himself  th«  prerereoce  herein,  &■  in  the  cue 
of  riebtn  (z). 

A,  |eg*ry  is  a  beqiiestg'DT  giflj  of  goods  and  chattels  by  testsment ;  and 
the  poTson  to  whom  It  was  given  is  styled  the  legatee  :  wbicii  every  parson 
is  capsbte  of  being,  unless  paTticulaiiy  disabled  by  the  common  taw  or 
■talutas,  as  trailoni,  papi^  (37),  and  some  others.  This  bequest  transfeni 
.  an  inchoate  propeny  to  the  legatee  ;  but  the  legacy  is  not  perfect  with- 
out the  assent  of  the  executor;  for  if  I  have  a  ^nerof  or  p«cuniary  legacy 
of  1001.,  or  a  specific  one  of  a  piece  of  plate,  1  cannot  in  either  case  take 
it  without  the  consent  of  the  executor  (y)-  For  in  him  all  the  chattels 
are  veated  (36) ;  and  it  is  his  business  firat  of  all  to  see  whether  there  is  a 
aofficiont  fund  left  to  pay  the  debts  of  the  testator  :  the  rule  of  equity 
being,  that  a  man  must  be  just,  before  he  la  permitted  to  be  generous  \  or, 
an  Bracton  expresses  tha  aenso  of  our  ancient  law  {x),  "de  boait  de/aacli 
prima  dedveenda  sunt  ea  tpia  »mt  neeerailatis,  ttpastea  qaa  nnlalililatis,  «t 
ultimo  qute  stihI  veluntatis."     And  in  case  of  a  deficiency  of  assets,  all  tha 

MlVem.Ut.    IF.Wmi.lS.    IFrHm.  IM.        (r)  Co.  LItt.  111.    Alnn.  M, 
«Atk.  171.  (I)  1.1,  c.H. 

r.  5c.  Elay,  3  P.  Wnu.  3S«.  BvolUr.Btim.  utnt  ot  ilie  nmatot :  (Pmnm  r.  TJu  Bamk 
itU,  19  Vn.  523).    Thu  mla,  hoireiei.  doei    <!f  B-^Utnd,  2  Coi,  1T9] ;  thoii(h  a  diRenBl 

eiUl«.  conncquenrly.  wu  iiewr  Bugmenltd  uf  Eiiflanji  t.  Xwih,  IS  Vtt.  sisi,  uid  il 
bf  tbe  borraneit  monny :  fni  lucb  ■  cniutiuc-  loiiiL  now  bcUiken  In  bs  thn  law,  ihu  itock, 
lion  Hould  be  to  znnks  the  prnonal  eilate  or    likB  ill  athpr  petioiinl  proptrty,  it  auela  Id 

(E«r<lyr>  r.  F.Bt!jn.  S  P.  Wmi.  664.     Eail  i/  nKcwnrilr  foirouV  tLt'*it  mall  ruiTn'the 

TanHiTvilU  r.  Favaai,  I  Cnj,  330.     Batitt  i.  eieruior,  iiAd  till  hs  autnts.  tha  legatee  haa 

Plrdtxtf.   J   Coi,  270.     Parumi  v.  frmiMii,  no  right   to  Iho  Icmcy.    {FranklU   r.    Til 

Ambl.  115.     Twtddel  r.  TiKddit.  2  Br.  I5i).  Banit/ EmltniLI  R\ia.  iSn.     BmkifEif 

But  any  one  may,  nf  coune,  ta  act  m  lo  make  Iai«t  r.  M-f<^,  3  Ur.  26S). 

del)ta  contnctcd  bjr  another.    (  Wsvdi  t,  Hia-    cenary  wheihrr  a  le^cy  be  ipecifin  or  meiely 


which  mii^t  be  if  manded  out  of  hi*  real  ca-  Ktrllvy.  2  Alk.  TT];  I...,  _  ..  , .  .... 

Uie  ;  ilill  Ihe  other  creditor!  HtU  hate  an  no  action  M  law  can  i«  niaiDtained  for  a  Inn- 

•quity  lo  charge  Ihe  real  eilate  for  ao  mnoh  cy,  (7>hU  t.  Smut.  S  T.  R.  flB^V  or  for  a  die 

w,  by  that  tneini,  ii  lakeo  out  uf  the  peitonal  trilwliie  ahare  under  an  inleatacy.    IJonri  t. 

••tare.  (CoUheiler  t.  Lord  SuunfonL/lFmm.  T^um-,  7  Bam.  &  Crete.  514).     (l  waj  held, 

134.    (?ri'>.T.OR>,firn.  Ibid.  265).  And  if  a  hill  tioweter,  in  Dat  t.  G^.  (3  Cant,  123).  to  be 

hni  been  tiled  Tor  adminiiiniiionof  iheaueta.  elear.  rrom  all  the  autWitlri,  thai  theiiilereft 

■hoiild  it  appear  Ibal  a  apecialty  creditor  hai  in  any  apecifia  thing  bnquealhed  real*,  at  lav, 

been  paid  oul  of  the  penonat  (11818,  il  it  not  in  the  legHtee,  uponihr  aaaemofthe  (lecular : 

neeeaaary  to  tila  anothar  bill  Tor  the  purpoaa  and,  therefore,  that  wheneier  an  eipculor  haa 

•f  mnnhalling  the  aueU  ;  but  the  court  will,  ^ten  ataent  {aipreasly,  and  not  n.erf !y  by 

without  beinj  called  on,  gire  the  reqiiiiile  di-  implioalion,)  la  a  ipacifio  legacy,  ihoiild  h« 

MCliona.    {GMm  1.  AupiT.  12  Vet.  116).  aubaequently   withhold    it.  tfe  legatee   may 

(3T)  Thia  gronnd  of  diintulity  no  loafer  naiiiiain  an  action  at  law  fat  Ihe  recovery  ol 

(38)  It  hat  been  much  qupalioneil,  whether  of  aaiww  to  pay  credilon  Her*  afjerwarda  |r> 

tt  waa  not  tbe  intention  of  the  lecialature,  appeer,  Ihe  court  of  Chancery   would  hare 

that  ■  aperilic  deTin  of  atock  in  toe  public  power  to  interfere,  and  make  Hm  legtf  ta  rt 

fnndt  ihould  be  conaidetH  in  the  nature  of  ■  fund,  io  lb*  pioportioo  rvquirad.l 

— ■--— ^nlary  appoiftlme"'  """*  ~~" "'*"  * 


t  La|(t*B>,  orlh*  nral  of  kin,  aiay  ane  ai-    tay  delM,  and  if  a  demand  be  mail*  flrat  tM 
inton  or  adnrintalraiort  at  law  in  Hew- York    bonda  ts  ndeimify,  dcfl.  b*  IfM  ti*n.      >  B 
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■fterEDeaipintionoT  one  year frao  the  graob    S.  114,49). 
Ii(  of  lellan,  if  tbera  be  mora  Aaq  laiMib  is 


4M  THE  RIGHTS 

gtMnlhgaaaa  tmat  htwts  propottioirably,  m  oiierUt  ptf  ihm 
[*3t3}  debu  ;  *faut  a  fpeoifie  legscj  (or  a  piec«  of  plate,  &  horM,  at  ihs 
like)  is  not  to  abate  st  all,  or  allow  any  thing  by  way-  at  abaifi- 
ment,  unless  there  be  not  snfEcient  without  it  ((i]^(39).  Upon  &e  sainii 
princifde,  if  the  legaieea  hiid  besti  paid  tUeir  legaciea,  the)'  are  afterwirdu 
bound  10  refund  b  ratmble  part,  i«  case  debts  com*  in,  mora  than  saflkient 
lo  exhauat  the  rtsidimm  alMr>die  legacies  paid  {b).  And  this  taw  is  as 
old  u  Braclon  and  Pleta,  who  teHs  us  (r),  "  si  plura  tint  debila,  vtl  pbu 
hgatmn  fuerit,  mdaum  eatuUm  defimeti  now  snffina>it,fiatvbiqiudtfaUatia, 
tmetpto  regit  privilegio." 

If  a  legatee  dies  before  the  testator,  the  lency  is  s  lost  or  UtpseJ  len- 
cy,  and^  shall  sink  inip.  the  re^ebam.  And  it  a  contingent  legacy^  leJt 
to  any  one,  as  wAm  ha  attains,  or  t/)»  attains,  the  age  of  twenty-one, 
and  he  dies  before  thet  time,  ir  is  a  fapMd  legacy  (d)  (40).     But  a  legacy 


(38)  A  loMilis  IWMv  i*  m  inmadiila  gill  oiitn  Dm  Ugirer  it  boi  apMiEc  but  wkrt  ii 

aT.  Uf  fund  bBqunihe^  with  ill  it*  pinduee  ;  temiBd  in  the  cItII  lav  ■  demonimiiK  U^ 

•lid  ii  lhanraif  an  cicrpiioa  to  the  pnanl  cj— thai  i>,  a  (enrnl  pacuaiat;  li^uy,  vtlh 

rale,  that  ■  leijur  ^°"  ""^  ctny  Interen  till  a  panieiilic  aeeurity  pointed  out  aa  a  coai* 

tha  end  of  a  yair  thei  the  tetlator't  death :  nieni  nude  of  payment :  Utera,  although  auch 

[JtmniT.  Wailt,  1  Swanat.  S5T.     BarriHglBm  aecarity  kut  be  e*llrd  in.  or  fail,  the  ICfLsey  viU 

t.  Tnitran.   fl  Tea.  349);  and.   ihnugh  tha  not  he  aileemed:  (GwUa»>  r.  AdMrf,   II 

puTmeninr  a  principal  fund,  bequeathed  to  an  Tei.389.  SOby  t.  PtrTa,TVa.!aa.  Kirtwr. 

inlant,  mar  depend  on  hii  atUining  hiantl.  PofUr.l  Ve*.  t51.    1>(^i»t.  fW4,3  Keri'. 

jorilr  1  jet,   the    interem   accrued  fmm    the  S3.     Fomltr  j.  WObmghis,  2   Sim.  &  Sn. 

death  of  the  tesialor,  mar  belong  to  ihs  legn-  3SS)  -,  but.  wben  it  ii  once  arttlsd  thai  a  let*- 

lee.  n(it*i  thai  and  ing  he  doei  not  lire  to  take  cj  ii  apecifie,  the  rally  (aft  and  clear  way,  it 

%aj  thing  in  the  piincipal.     [Dimu  t.  Til,  S  haa  been  judicially  aaid,  ia  la  adhere  to  tU 

Te«,  153).  plain  rule— Ihat  there  is  an  end  a(  a  apaeifit 

The  ctlterion  of  a  apecifie  legacy  ii,  that  It  gift,  if  the  apecifin  thing  do  not  eiiat  al  tb* 

impiloni  that  ohen  the  thing  (eatator'a  death.     (Banbr  i.  Saymrr,  i  UiA- 


bequeathed  i>  once  gone,  in  the  leaiator'a  life-  SIT  j  5.  C.  on  appeal,  3  Run.  123). 

lime,  IT  ia  nbsilulely  l«t  to  the  legatee.     (Par-  CourU  of  equhy  are  alwaya  aniioua  10  Ml 

rotr.  W^ifiitd,  1  Jbc.  &  Walh.e01).  When,  a  legacy  In  be  pecuniaty.  niheilhio  apecifie. 

Iherefore,  a  teatator  hai  benueathad  a  legacy  ohere  the  intention  of  the  leatator  i*  at  ■■ 

of  certain  atock  in  the  puyio  funOa,  or  of  a  doiihtful.    {Cliawtnl,  t.    Bitck.  4    Tea.  SM 

pnnieulHrdebt.  aodeaoriUed  aa  tn  reniler  the  iniui  r. /eAiusa,  Ibid    973.     Kirhyr.  Paitir, 

beque>t.'me;ihercaae,  apecifie;  if  that  atock  Ibid.  TS3.     5iN«  *.  ParTV,  T  Vea.  929.     VTit- 

ahould  be  arierwarda  aold  out  liy  the  teatator.  ilrr  •..  Halt,  9  Vea.  413). 

or  if  that  debt  thnuld,  in  his  lifetime.  i>e  paid  The  greater  pait  of  ihia  noie  ia  eiiradod 

or  cancelled,  the  Icgiicy  would  be  adeemrd.  fmni  i  Ho'eiideii'a  Suppl.  to  Tea.  jun.  R» 

{AManrr  I.  M'Ouirt,  3   Br.  109).     And  it  porli,  3i3. 

^ipean  that  there  ia  no  diitinction  betnenn  a  [40]  A  legacy  may  be  ao  giren,  aa  ItuI  tW 

ToianlHiy  and  a  compulaoty  payment  lo  iFie  legnlen  shall  he  entitled  to  the  Inteirai  or  pn- 

Matatar,M  to  the  iiueation  of  ademption,  (fa-  du en  thereof,  fmm  ibe  limrtof  the  tenaior^ 

mitT.Jt/,yi«n,t  Tea.  ST4).     The  idea  of  pro-  death  to  bia  own,  allhoitgh  aueh  legatee  di^ 

ceedini  on  the  aajniui  adimtndi,  (though  aup-  not  live  long  enough  to  entitle  himaeir  lo  Ito 

parted  by  ptnuaihle  reawinlng),  wia  found  to  principal.     {Dfrnttr.  TrK.  S  Tea.  153,  u  eita4 

inttwlitce  a  degree  of  confnsion  into  the  drci-  In  the  laai  note). 

■iona  on  the  subject,  and  to  aflbrd  no  preciae  But  where  a  b*(]ue«  ii  made  lo  a  l^ataa, 

rule,     (fflmfcy  ».  Pettir.  3  Coi,  IBS.     Hum-  "  at  the  age  of  toenly^ne."  or  any  ether  ana- 

pltnyiT.  Humptrryt.ZCoi,  IBS).     It  aeems,  eilied  age;  or,  "if  ha  uiun  each  age;'  lUi 

Iherefore,  now  eainbliahed  that,  wheneier  (he  ii  iDch  ■  deioiipiion  oT  the  peraon  who  ia  M 

leatator  hai  hinuelf  receitdi!.  or  oiherwtaa  lake,  thai  if  the  legatee  do  nnt  auiiiin  dw 

diapoaed  af.Ihe  aubjeet  of  gill,  the  principle  character  at  that  time,  the  leaacy  will  fab 

of  ademption    ia.   that    the  thing   given  no  the  tlnw  when  it  ia  to  he  Daiii  im  ma^AmA  aa 

longer  eiiata  :  and  if,  after  >  pktlioular  debt  ihc  legacy  itself,  and  the  i 

giien  by  urill  hud  been  receiTed  by  the  teata-  prevenH  the  le^aov  fmn 

lor,  1L  could  be  demaitded  by  the  legatee,  that  r.  Portent 

would  l>«  conrertiiig  it  into  a  pecunitiy.  in-  13  Tea.  T8.              „                  ,         . 

alfedi'' a  apacific  legacy.     (Trgtr  r.  ttorria.  But  if  Ihelegafly  ba  to  nil  Infant,  "  aatHMi  at 

•  Tee.  M3.     SwW  t.  Aamv,  S  Had.  31T).  twenty .Me.'^ the  lener  is  bold  to  tn  rmti- 

Where,  indeed,  tha  identical   caftaw  ie  not  tbadeaeription  nf  t&a  legatee  iiaati*fi«l,  a(4 

(inn)  (SifMad  t.  Mildmay.  3  Yea,  310);  UaMbw  part  of  O*  dinMioa  isbn  lo  *■ 
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at  OM,  u>  be  pmi4  irlwii  bBBttmiw  Ad  )if»of'tw«ntir^flkia  ftan,  is  a  M*tti 
Ul^y ;  aa  intorasi  wtiicb  oammoBCM  w  jK'«n»(t,.B)di(iiif{lt  it  be  nluMitMi 
imJiUaro:  and  if  Ui«  legBle«-di»«ber«ra  ibu  age^his  repnavntMive  shall 
noeise  it  out  of  ths  leaMlor'a  ftwaooal  eatate  at  ihe  uow  tim*  that  it 
would  have  become  p»able,  in  caae  tbe  legatse  had  Ured  (41).  Tbia 
diatinction  is  borroired  trom  the  civil  law  (r) ;  and  its  adoplioa  in  our  courta 
a  much  owing  lo  ila  intrinsic  equity,  as  to  its  having  benn  befoie 


adopted  by  the  ecclesiastical  courts.  For,  aince  the  chancery  has  a  con- 
Gorrenl  jurisdiction  with  them,  in  legard  to  the  lecovery  «f  legacies,  it 
was  reasonable  that  there  should  be  s  confonnity  in  their  deternunatioos  ; 

and  that  the  subject  should  have  the  same  measure  of  justice  in  whatever 
court  he  sued  (/).     Rut,  if  such  legacies  be  charged  upon  a  real  estate, 

in  both  caaos  they  shall  lapse  for  the  benefit  of  the  heirig-) ;  for,  with  re- 
gard to  devises  afieciing  lands,  the  ecclesiasiical  court  hath  no  concurrent 

juriadicuon  (42).    .And,  in  oaae  of  a  vested  legacy,  due  imnediately,  and 

(*)  V- w-i,  i*a  (r)  <P.  W111W.WI. 

</l  I  Xvk  Cu.  Mr. ««. 

pajiiMiit  OBly.    Thii  dlaliDCtioa  j[ii  lUtcd  in  i|>.  tbaa  orer  U)  uislhcr ;"  in  nieti  euf,  tb» 

tlu  Uil J  ii  IJorrawad  from  tha  ciril  k»,  but  leJpiaaDTar  dou  not  olMiauodar  itia  ialut, 

M  tdoiited  u  >a  parional  lagaeiaa  onljr,  ooC  u  baL  Itia  haqiieil  oTer  lo  bim  ij  ■  diatinci  aut>. 

lo  baquciU  charged  upoa  rial  (iWM  1  uid  ii  lUolira  bcqiwil,  and  ii  to  ba  paid  an  tha  demih 

baa  been  apokca  of,  in  muijr  oo*  .  ..      .   ,    .        .      . 
seither  u  ba  e>lsnd«l  nor  appni< 
««i  T.  KiUiu.  1  Br.  123.     DJim  a/   _  __ 
r<Ual,  2  p.  Wma.  G13.     XacktU  t.  Wanr. 

3  Tea.  M3.     B<Jga  t.  MtclaU.  b  Vn.  SOt.  i 

fibum  T.  Gr-Aam,  G  Vai.  34$1.     If  real  tm-  truiu  muu  oa  oarneu  inw  eiecuiian   wiia 

IbM,  either  cupybuld  or  fiechrrid,  be  deTiwd  la  anilnfy  U>  Ui(  eoiDmon  law.     {Scotl  r.  Tglti, 

•n  infant  acd  bit  twin.  "  when  and  ao  Hxn  S  Dick.  TIS.     Loag  r.   RititUi,  3    S>u>.  * 

•a"  he  ihould   altatn    a  certain  age  ;  iheaa  Slu.  IB3).     And  the  general  rule  of  onmmiw 

wDrdi,  ii  hu  been  dscidad,  onl)  deantc  iIm  law  i*,  UiM  Itgkcie*,  oi  portiona,  ehaised  OB 

time  when  lh«  beneficial  inlereat  it  lo  Ink*  lands,  do  not  reat  till  lb*  lime  of  paymeW 

•Bret  in  poueuion:  but  tha  intaraai  leUa  aooMa.     IHirvtv  t.  Atlat,  1  Aik.  3TS,  37B: 

ifflmediately  u|Hin  the  UMUtor'i  droMM  ;  and  S.  C.  WiUea,  il.     Hutt^bh   r.    Nt/lav.  » 

•hoiild  tlie  defisee  die  before  ke  atuin*  the  Coi.SIS).     Bui  a  leawtcr  nay  make  a  leiaey 

apenifisd  age,  tha  eaiala  will  descend  lo  kia  ruled  >ad  iruumi»ib]<.  tbougk  chirgMl  cia 

beir-M'la».     Ii  vould  be  ■  diSbrenl  itiiog  if  ■  real  siiaie.  and  payable  ■!  ■  fulare  lioM, 

the  deviie  nere  !□  th<  infant  "if  he  aUained  pnxrided    he  dittinclly  aipreaaea  himaelf  lo 

■  certain  age,"  ihoaa  woida  would  onale  a  that  eSeat,  ar  the  cooLoil  nf  the  uill  nSonU  a 

eooditioa  precedent,  and   no  intereat  would  plain  implication  llut  anch  waa  hit  inientioa. 

vett  in  him  unletiheatlelned  Ihatnge.     (Of  (Hni^iate'i  note  to  Co.  Lilt.  237).    In  conii^ 

T.  Lea,  3  T.  R.  42.     SmulWt  mm,  3  Rap.  lo  >  just  cooaluaioa  aa  to  lUt  nuiiar.  it  baa 

SI).              ,  Iwen  ofteuflid,  it  ougbl  to  be  ciamiiwd  wha 

(41)  Butit  Mtmiiifthe  Ualatot'eMnoaaJ  tlwr  the  tcatiuor  taa  directed  paiimeni  lo  be 

lapnaentaliTea  were  lobe  ■ooauaiabU  for  in-  poalpooad,  fiotii   *  iwaaidtmian  of  circuni- 

lereat,  md  ibe  delsy  of  pHjrment,  at  to  tlw  etiinca  merely  pananal  ae  to  the  legatee,  or 

principal,  wna  onlv  directed  wiUi  referenoe  to  with  leference  to  tha  ocadUion  of  the  ealala 

the  minorii;  of  ihe  lagatca,  hit  eiaoiitor  or  to  tw  chiijied,  and  the  interaata  of  nlban 

■doinittraiot  nuj  claim  the  legacy  Ibrthwith,  therein.     When  Ibe  direeiion,  thai  Ihe  ebaist 

prorided  a  jsir  hat  elspaed  iiiua  the  death  of  thall  iMl  ba  niied  till  a  (iitnre  day.  refece  to 

the  original  testUor,     (CridiMit  r.   DaOy.  3  tha  circuiHUiBen  of  the  p«»n  to  take  (u^ 

Vea.  13.     Clabtrri,  >.  Zrinpm,  2  Frees.  Z&.  (u  iaaUnca,  if  lbs  ahaiga  be  iniaadad  (or  a 

^•tnjrm.    ibid.   64.     Antntgm.  2    Tarn.    199.  portioa),  than  tha  eonannietian  haa  been,  that 

Ortm  J.  PigM,  1  Br.  101     Fammtrtcm  i.  Ftm-  tha  gift  ia  ae  oonaccMd  with  Iba  foapaM  for 

waa.1  Vm.  ien.  119).     But.  a  (mail  yaarlj  wtiwh  iiwasgivaa,  thai,  if  each  pBipoia  fail. 

■lira  directed  to  be  paid  Cot  tha  maintaoame  the  laitd  oughl  Boi,  to  ba  ebaigad :  hui,  tt  kaa 

ot  tlta   infant   legatee,    will   not  be   daamad  baea  ■■  repaaledlr  aaid,  a  lagMy  rn'a  im- 

aquivuleal,  Tor  tbe  purpoae  of  vaaliu  a  legp-  ntadiaialy  in  iolereat,  though  it  be  cherged  oa 

ey,  lo  a  direction  Ihtt  intereat  ahould  be  paid  landa,  if  tba  tiota  of  payi^rnt  appaara  lo  Kaaa 

an   the   legncy.     (CAuis   >.    Pmnttr,   2    P.  bean  poatponrd  only  out  of  ragud  to  Ihe  ci)^ 

Wnia.33a     Smtm  t.  GraJiam,  6  Vtt.  2*0.  aanutaBceaaf  IhaaaMe.   (XaaMir r.  Csnifm 

fiaJfli  T.   SnutA,  AmbL  SaS).     If  a  baquttt,  3&tL128.     AnaN.  r.  KiOX,  1  Br.  133.    Gt*- 

.aowaiai,  be  mule  to  ui  infant,  "  U  hia  tfc  of  laia  v.  MimJn,  tbid.  IM.     Stilh  r.  PartrHpi, 

wmj-Df  yean,  and,  if  ht  die  bubie  tbw  AnU,  ZEJ-    ShiwuH  >.  CeUiu.  3  Mk.  aatn. 
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4tt  nie  iirGHTs 

Aufsdm  hnd  er  iimmt  in  dw  fmda,  '•Adcli  yield  ks  hnm- 
[*ftl4]    (Um«  pvofil,  'inlarMt  ■))&«  be  poyiMa  dwnoB  from  Uw  l«aUMr^ 

isatli  (43) ;  but  if  ehugBd  aniy  on  ths  pvnonaJ  «•!&!«,  wUA 
cttBiMt  be  imiMdntriy  qit  in,  k  «h«U  esny  iniaraat  tmtr  from  tbe  «nd  Of 
liie  year  kAar  th»  dawhof  Ou  WMUor  (A)  (44). 

(U  IF.  Wm.  M,tT. 

(43)  The  oil]  Kulhoritirt  ird  in  canrormitr  Is  ■  child,  it  will  ctnj  inltma  frem  tlw  dnth 

with  tba  Uit,  u)d  hold,  that,  irhera  ■  Rind,  of  ar  th«  tnutor,  u  <L  TDalnimuiea  Tor  iha  shiU, 

ukUBTSr  nanin.  u^on  wfaieh  ■  MMator  hu  when  a>  ntlMr  fund  i*  ■ppliuBbU  br  Mife 

charged  Imciei,  ii  oarr^inj  iuIerMt,  iliera.  ituinianui«  •  (Cornt  *.  Autiw,  I  Coi,  SM. 

Imentl  tliiill  be  pajaUa  upon  the  ]«gai:ie>.  Honxy  t.  /£wHy,  3  P.  Wms.^);  bul  where 

fnm  the  lime  of^lhe   un'itor^  draih.     But  other  nmne  of  eupport  ve  prarided  for  tka 

Uui  ii  eipliHUd  DOW  by  omr  daf '•  prMlie*.  child,  then  tbe  iHfiBj  wiU  dm  earn  iatenM 

TtHKif h  *  tf (tstor  BiiT  here  (en  no  olhet  pro-  fnm  an  r^riiai  peiiod  Ihu  it  would  in  [ha 

pert)'  then  luoney  in  the  Tunda,  Inierpit  iipnn  eaM   of  ■    beqaaai   lo    a    perfeel    atnnttr. 

Hh  pemBiHT  Wfaoue  be  hw  ehargtd  Hwnt-  ( Wyith  w.  Wnet,  1  Coi,  aU.    BOi,  t.  jEfb. 

an.  ia  now  imrer  n>en  till  ihe  end  of  a  jnr  1  Sch.  &  LaC  5.     TWI  *.   Tyml,  4  Tea. 

"irhiadealh.     (Qi«aan  t.  8««,/T  Vaa.B?).  9L     And  the  genenl  nilo  ■■  to  BoapaTW  — 

a  rula  ia  diSerent  with  respect  to  laguiM  of  interaai  apon  a  Legacy,  balbra  amdi  \tf 

eiorption  in  farr 

T»iiu.  -a},  at  loa  aowerer  neartT  rata 

d  :  n  fund,  conmt-  wii  r.  W«ii,.  I  Smi             ... 

ngof  peraonaltf.  nay  he  "Tieldiag  immedl-  mala  diihJren  an  no  non,  in  legal  eonnm- 

■i*  proAta."  ■■  wall  aa  tanda,  bat,  it  ia  ohiri-  plalton,  than  alnngeia,  {Inrmidim  t.  Lamnitt, 

SUB  Ihai  Iba  reaana  ef  the  rnieaatolhe  eon-  19  Vea.  304),  will  tntami   b«    allowed,  bf 

■anoBioaM  of  intereM   apnn   legaclaa  giren  wny  of  mainlenanca  for  aoeh  legaleea  ;  (Ptr- 

oul  of  peraonal  eatala,  which  ia  ■  mle  adopted  rj  t.  WUlihtad,  6  Vea.  MT) ;  bdIhb  it  eaa 

owrelr  tar  DonTcnienea,  (OorfiMvn  v.  ChalH,  be  aatiaraciarilv  collected  rmc  the  irill,  that 

10  Vea.  13,     Wiwd  t.  Pnayrt,  i3  Vet.  333),  Ihe  waritor  intcndrd  lo  giro  inianat.     Btck- 

aannol  applf  to  the  ease  oT  leincin  net  de-  fird  t.  TMn,  1  Vaa.  aen.  31D.     BUii  t.  fila, 

prndant  an  ih«  gelling  in  of  the  peraoiial  ea-  1    Sch.   b   Laf.  6.     Ntwman  t,    Bafraaa,  1 

taie.  and  chafed  upon  tanda  only  ;  in  anfh  Bwanat.  690)      Efra  in  the  caaa  of  a  fraari- 


ipoB  bloiirit 
8oh.  dc  Laf.  II.     laiiance,  wh»n  ^t  ia  iKit  eipraaalir  prsridad 


«alh  of  Iha  isatalor.  or  not  at    to  pay  intareit  udob  a  legacy  bj  wajr  of  maia- 


j^anenv  T.  Ofya,  9  Tea,  4S&     SWrl  v.  WhI-  br  the  will ;  for,  though  a  court  of  aqniij  1(111 

t*.  16  Vaa.  396).  alronla  in  farour  of  the  grmndehihl,  tCrkliii 

(44)  Aa  a  Irnej,  fer  tha  pajmeDi  of  which  T.  OMm.  3  Vaa,  13.     CWlit  *.  BliMurn,  • 

•a  Mbar  pcrioa  ia  aaaigned  lif  the  will,  (Ana-  Vei.  470),  jrel,  it  aeeme,  there  moal  he  ancaa- 

t^fm.  3  FreaiB.  S07),  ia  not  dat  tilt  Ihe  and  ef  thing  mnr«  than  tbe  nwra  fin  o[  a   lagee;, 

«  jrear  after  the  taatalor^  death  1    (HiorbT.  aomething   indicating  that   Ihe  teatalor  pot 

<>«ntaifc,  3  Alk,  TI6) ;  aad  aa  inlaiaai  oan  bnaeir  n  laa  pamau,  to  jualif^  a  conrt  ia 

flniT  ha  olairaed  for  mn.paTmant  of  a  demand  deeraeing  inlemi  for  a  graadehild'a  malata- 

•etaatlrdua;  it  iiaiinadianutednnenlnile,  nance,    (i'lrry  t.    Whiltttiad,  0   Tea.   StT. 

that  although  a  legafljrraUi  (when  no  apKral  AawUuT.  OdMaw.S  Vea.443.     maT.HOt, 

inlaniioB  la  Ihe  eoninrr  appeara)  at  tha  lei-  3  Tea.  &  Baa.  186).     But.  of  cmina,  nom 

tai^a  death,  (SirrAMera    t.  CluJit.  10  Tea.  when  a  lagacj  >o  a  graudebild  will  ncnr  ha- 

IS),  it  don  nal  begin  to  earrj  iniaraat  till  a  eonw  dne  onlaaa  be  anaina  hia  maioriiT.  aOl 

yaan  aAarwarda.  nnlaaa  it  ha  charged  aolalir  raaintananee  may  ba  allowed  for  Bia  auppon 

0*  laada.     (Saa  Ik*  laat  not*).     That  general  during  hia  infanej ,   unridad  tha  paitiea  lo 

«ita,   bowevar,    baa   aiaepliona:  (Rnm    r.  whom  tha  legaRj  la  ^Teii  orarin  caaaaf  tba 

nWti,  1  Bwanal.    UT.     Btetfenl  t.  TMh,  I  infant'a  daatb.  ara  coapataDCand  williaf,  W 

Taa.  aen.  310) :  t  apaoMe  banuaei  of  a  arpuM  eonaenc.     (Cattitiuh  r.  Mwttr,  S  Tea.  IM^ 

■aaaea  an  iramadiata  gift  of  iha  ftind,  with  all  tn  note).     Uoder  anjr  other  ciraamataacea, 

ita  pimhiea,  from  Ihe  death  of  Iha  teMator,  when  a  legacy  lo  infaala  ia  not  firan  ahaa- 

(JTirty  T.  Poatr.  4  Tea.  761.    Birr^M  t.  lutaij,  and  in  all  annta,  bat  ia  ctthar  Ml  W 

TritUam,   0   Vet,  340).     Another  •leeptioa  real  till  a  giren  period,  m  ia  aobfeci  to  beinf 

laaa  whaa  a  te«cy  la  giren  lo  an  infant  bj  deaealcd  Vf  eaitaia  eontingancieB,  upon  tha 

at  parent,  or  by  abenHaotor  who  baa  put  liin..  occumnce  of  *bich  it  '"  ~' —  -— --  *»- 

«alfmia»^  '  '  ■' "         --  '"  ' 


- ,    - „    .            ,      ^iav«.sa)L 

•aij  aupport  of  the  inbnl  maj'  reqaira  im-  of  Ihe  will  do  mc  autboriie  Iho  ap, 

<Mdiate  payDwM  of  interret.     (taiaadu   r.  iotereat  totbe  mainteninca  af  the  tnrui  lep- 

Uwwiu     IS   Vet.  304      HtaUi  v.   /■*tt,  >  teea.  a  DDannfeqaiir  nerer  gnaa  fonharlha 

^ik.UU.    ATiIeMU  T.  Sww,  3  Vt«.  WT).     It  to  Hf  that,  if  it  can  eollecl  hefon  it  aD  Iha 

onat.  bowevar,  haobaerTad,lhia  latter  eiaap-  iadlTidaait  who  niaj  be  entitled  to  tha  fund,  w 

■VB  oparataaonly  wbaa  lb"  -'■-■■'  ■-  --* '"  —  —  —^----^  -   — — - — *^ —  *■—  —^- — 
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OPTHINOS.  4M 

\ 
Buid«s  diMO  ftmnal  tegMiMi  oMitaiiipd  in  »  mftn^  will  md  leBtament, 
there  n  »1m  penninMl  uicrthvr  ileath-bed  disposnion  of  propenj  ;  wkkh 
U  called  »  dwirtioit  eovM  moriur^.  Anil  thu  is^  when  a  peiion  in  his  last . 
nckueiM  ,~~appreb  eiidin  g  his  'Sss^vtiaii  bow,  deltfers  or  cbomb  to  bo  d»-  ' 
lirered  to  another  the  possemioD  of  any  panonal  good*,  (nnder  which  i' 
have  been  inclnded  bonds,  sad  bills  drawn  by  the  deceued  upon  hit 
banker),  to  keep  in  case  of  his  decease.  This  gift,  if  the  donor  dies,  needs 
not  the  assent  of  bis  executor  :  yet  it  shall  not  prevail  against  creditors ; 
Uid  is  accompanied  with  this  implied  trust,  that,  if  the  donor  lives,  tbs 
property  thereof  shall  revert  to  himself,  being  only  given  in  oontemplatiaa 
irf*  death,  or  mortit  eatua  (t)  (45).     This   method  of  donaiioa  Hiight  have 

(il  Prac.  Chuc  IW.    lP.Wiiu.«M.Ml.    IP.  Wai>.m. 


■no*;  (Emu  T.  AnteD^  14V«.a03.    »-,  S  V«.  mu.  13».     AAmv.L 

'I  T.   BoUmi^.i"  .—      ^      -        « 

'"'-'—'   "  "-  ---■e  «  Jorr.  X4»),  or,    I 

•>.  ud  all  ike  clut-     i 

la  ha  held  ■ 


Cka.  M);  tboub  •  qHftHn  bM  bMS 
wbstlwr,  *«  (ucli  ■  gifl  ia  only  to  taka 


Mvthalt  T.    B-atamg,  3  SnanK.  tM.    Sm    IX  u 


«u  altar  Ihe  order  iMd*.T'<<  all  the  i^ldren,  Bam.  &  Aid.  S36). 

bom  or  lo  be  bom,  will  be  bald  to  hare  ■  oom-  A  dnuiia  nurlu  eami  pUinlv  differ*  fiaa  % 

mon  inientt-,  and  (hererore.  Ibe  ioiereet  of  \tgHBj  in  (hi*  panienlBT, — (he  aBh)e<Aaf  gift 

.  the  fund,  aa  br  aa  it  jmy  tie  raqniaiM,  wilt  be  aiu^l  ia  Iha  former  ohm  b<  daliMrtd  Igr  All 

QrttH,  to  Vei  49.     Onnuma  t.  OtrntrnM.  9  IWttur  v.  Hadfw,  %  Swanct.   Bg).     Be,  A* 

Vea.   ise.     Emi   i.    BatUm,    U   Ve*.   BOt.  diUiBoUon  bMween  a  nuBOupMimnll.aad* 

Nattg  r.  B-miiHr,  4  Mad.  SSD).     Dal.  if  the  itmalii  murtU  cnwi  i*.  l}wt  iha  bountr  gJTn 

will  oobliinni(WHh*liiKtiirwH,nnl*r  which  in  ihe  finl-aaoMd  cnoile  ia  to  be  receifed  fmoi 
'    r  ramilr,  add  not  in  beinc. 


iiitled;  il  la  not  luffiotent  thai    IwM  Bfniian  him,  and  r 


a  beCon  Iha 


lumplivelr  anliUed.  than  IJTing, 


y  be  the  partie*  who,  aTaUHlly,  may  ba-  Sin.  A.  Bta.  3«4.     Wtri  r.   Tteiur,  S  Vaa. 

iileJtocheprepaTtr.    [aauehaeaae,  aan.  443).     Tb*  grauar  nuniber  of  eaaaa  Dpon 

for  inuncal  bj  vay  of  ■aintaaane*  thia  aDhjeal  hatelurnMlon  the  quMtiaDofaa- 

might  be,   in    affect,  lo  gin   to  one  iwiaon  uul  tndiiionortba  fid;  the genaral  >«]•,•» 


•n  order  for  ii 


_..e  propenjr  ef  anoUnr.     (Jf^aWJ  *.  fUJe-  cording  lo  which  deltrerr  ■■  naa»aiaty.  h  .  . 

way,   3-9wanit.   438.     &  par*  JCiUtf,   II  Tar  now  diaputed;  but  wbalhar  •ucbdeK***; 

Va.  eOS).  bM,  or  has  not,  bean  la^'lT  eampleud,  or 

NaainaplioB  ii  M  ba  made,  la  faraorof  whether  tba  nanm  at  tbatriA  oooatiMiM  to 

the  taMalor^  wile,  lo  (ba  geoerai  rule  that  ■  aieopiia*,  aiein|itiuil  from  tba  gaaefal  mla, 

pecuniary  legan  doaa  not  bear  intarsic  before  «e  prinM  wbtob  aiill.  set  aafrsqueiilly,  pra- 

ih*  time  whan  the  prinoipal  oiighl  To  ba  pahl,  aeni  drtiuaabia  graond.    (  T^ttt  t.  HiOat,  t 

anlna  a  dlMinot   iniantion   to  gite  inteiaal  Vea.  jail.  ISO  1  i«w  T.  Lowaa,  1  P.  Wmt. 

from  ID  aarliar  piwiod  cu  ba  liirlv  oollacted  441).     Whara  aeiiMl  tradition  ia  impnelioa- 

llmn  Iha  (rord*  of  Iha  teatntor^  will.     (.Sllnl  bta,  if  tb*  donor  praeaad  a*  far  a>  the  natai* 

T.fteteuan,  12  Vaa.  481.  ^Msmter.  IjmitJm,  of  iha  «ib)*M  admit*  lotnnla  ■  (iBufar  of  tba 

1ft  Vea.    304.     Astm  T.     WmiU,  1  Swaiiat.  pmUMiBn.  affeet  *mj  be  giren  to  hia  iiUenJ- 

MW).  ■  adbooMjithu.  aaUpataaa  haa  bean  bald 

Great  part  of  Ihia  not*  ii  aitiaetad  fratn  1  to  ba  virMallr  daliTSrad  by  a  delirery  of  Iha 

Ur-m-A.,.;  Suppl.to  Vea.ian.  Rep.  144. 14A.  hill  of  aale  ibareaf,  defBaaible  on  the  doont^  . 

j-...:'^ — .-.  „'.j  V-.  1 1  .L. „fj .  .^  doli»*ry  of  Iha  key  of  a  w«i«. 

a,  or  of  a  tnuh,  baa  been  datenniaed  M 
■nC^aol  dalinry  of  (be  gnoda  ia  aDok 
houae.  endof  thacootanla  of  tbatraalli 

r.  MilUr,  3  P.  Wmi.  UT).  lor,  i>  Ibaaa  inMaiieat,  iha  biU  of  lala  and  lbs 

11  i*  aoi  h  pT«rni  dMolnte  rifi,  TeeUDg  im-  hay*  war*  not  aonaidarad  a*  mare  aymhi^ 

iDedialaly.butiremeablaandseBditianalDfia,  bat  *a  tlie  maain  of  obtai«n«  poaaaaaion  o( 

>r  which Ifereninrmentii  poatponed.  till aftar  Iha  property.    <BMm  *.  (fiUwiw,  eilad  ink 

•begtnr'adeaih.  (K'altn'T.lb^e.sawaiiat.  Vea,  aan.  434.    /gM>  t.  5itty,  aa  oilad  /Ml 

SS).     Onlhe  other  bend,  though  liable  to  ba  p.  441).     A  nara  ayaboliea)  drliteiy,  how 

dafaacfirtced.  ir  rauai.iubjacttaiuohiMniBrof  arar, will  not baai]IBiiieiit;tber«fora,lheneas 

ravoeation,  be  a  oomplete  rift  Mtfrranaf.and  ba  ludMalif  aMrtraBawiof  a  aimple  eaamot 

Ihereforeniiaireaiiopnibata:  {Wardr.  Tar-  debt  i  (0ardMr*.i>a4Mr,  3Mad.  in     lb<Of> 

t  Are  not  Ibaaa  l((Msiai  ibolilbad  in  Natr-Yodil    Baa  sou  T  ^  WP  aoW)  pr.oabli  dav 
Manet.    Baa  neit  nou 
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nbwMed  in  «  etMtm  of  nBture,  beii^  slwaj*  actonjwaM  with  deKT«(^  of 
■Bl— 1  pOHHtioa  {k] ;  and  bo  far  didm  jjom  a  tesUuneiituy  di^xMiuoii 
but  seenM  to  have  been  handed  in  ua  from  ;he  civil  lavysn  (I),  who  tken 
■elves  bono««d  it  fiom  the  GiiMfea.(ai). 

7.  When  all  the  debtf  and  putKular  [^aciea  aie  Jifsit'W^L/^lSJl^ 
plus  ofTefidvwtt  must  be  paid  to  the  reaidn^y  IflgBt^,  jF.**?  ^B^^BR'!y&'' 
by  tfie  wiir";  and  if  there  %g  npne^  it  waa  long  a  seized  notion  t£atit4»> 
rolred'td  ths  sxecator'a  own  use,  by  viMue  »i  his  ezecBtorahip  (n).  But 
whatever  ground  there  might  h^v«  been  formerly  for  thia  opinion,  it  aeeau 
BOW  to  be  nndersl««ed  (o)  with  thia   reetrictioB;  that,  although  where  tb« 

«xee«ur  bR>  no  legMjr  atsll,  the  riMiuuM  shsU  in  general  be  hie 
[*3.5]    own,  yet  wherever  there  is   sufficient  *on   the  face  of  a  will  (bj 

means  of  a  competent  legacy  or  otherwise),  to  imply  that  the 
testator  intended  his  eiecntor  should  »ot  have  the  residue,  the  up  devised 
•tirplns  of  the  eataie  shall  go  to  the  next  of  kin  (46),''*^eiecutor  then 


)  Pfsc.  Chwic.  nt.  1  f.  Wiu. 7.  Mt.  IP. 
ii.SH.  tr.Wn).U.lM.  sin.ua.  iw 
r.  lanm,  Dom.  Pno.  M  Apr.  im. 


Ihcn  nsr  oT  ■  bond  ;  (SmOfrmt  r.  Bailty.  3  ibid.    153.     PnU  v.    SlwUn.  14  Vh.   IBT. 

Ai1l!I4);  Ibr.noOilhgUndmgit  iiacAaMfli  Wabni  t,  IViJih.  Ibid.  322). 

Miaii,  unis  prnpcRr  ii  conveyed  by  liw  d«-  Lotd  Eldon  Mid.  Iw  tMrU  iban  wu  ■* 

Nraiy.     (  Ward  r.  Tunwr,  3  Vm.  ten.  4i2).  ponibiJitf  of  denyinx,  not*,  that  pun]!  deck- 

nuta  rule  ;  and  nlxiraaboDd  ia  odIt  a  BoliiM-  i|u<iit  M  tba  tiuia  of  mtliirig  hia  tiU,  an  id- 

ml  nourttT  fbr  a  morlgage  d^bt,  tbe  dehvery  raiaaible  «Tid«w«  to  npel  a  1«ga1  praauBp* 

of  Ibfl  bond  will  cut  ba  a  eonplelfl  gift  of  IM  lion ;  but»  hi<  Lordihip  added,  aucb  daclar^ 

axntgage.     (Dugitld  t.  Elian.  1  Sim.  Jl  Stu.  tiona  an  not  alt  alike  waighlj  aBdafiHCigatt 


144)."  A  check  dnwn    by  tka  donor  on  a  a  daslualion  ai 

bantar,  (I*-"*' Mav<.4  Br.  29l},oapi»  of  nan coamtq 

Biaaan  aoMpayablg  (o  him,  (iVitlerr.  JKIv,  alUrwairiai  anJ  adeelaraiioa  by  Iks  la 

IP.  WiBB.3e7>,canMt,iiaMaM.badiap(tMd  avbaM^UMlly  u  hi*  n  ill,  a«  lo  skat  I 


Uiv<.4  Br.  29l),oa|n»    < 
la(ohim,(ilfitIerr.Jtf&,    i 

.  ,.     nsot,  ic aaan*. ba  diapoMd    i _.    ._ 

aC  bywajof  daiHH»iMr<u«Ha.-  DokaDkn,  don,  uaalillad  lo  more  wctckt  (haDadfda- 
iwtavd,  i*  iualifcd  is  paying  ■  ehaok  altar  ntidn  lielbra  naking  bia  will,  aa  lo  itkal  k* 
•ba  daalh  of  ika  drawari  au  a  pramiaaoiy  ■OwM  to  do,  iiir  ba  may  >etT  mil  bar*  al> 
Beta,  not  being  a  DCgMiabta  aeeunlj  payabls  tared  thai  imenlion :  therefor*,  alibn^  J 
to  the  bever.  Riuat  ame  andar  the  aanw  aonai-  tusk  daidimtiana  are  (qually  adniaaibia,  my 
deraikn  aa  any  Mhar  aiMple  oontnot  dafati  difiarent  degreaa  of  oredit  aad  w*i(blu<« 
and  aa  the  amount  tkamf  could  only  tie  auad  ba  altacbed  lo  ihem.  ( TVuuur  (.  Aow,  I 
leriBihen>intal'tbaancDtora,thatBBe^a  Vea.  Sia.  PoJi  r.  Lord  Somtra.  6  Vaa.  S. 
nffioient  leaaeo  why  ii  could  not  ba  oada  tha  See  alto  Uiiiche  t.  Btiairn,  2  Addam*,  13& 
aobWDt  of  a  <l«wlu  aimii  cmai.  (Kiiitr  i.  iMogham  r.  Amd^inl,  2  Meiir.  23). 
KOtr,  3  P.  Wm*.  3S7.)  It  ia  lo  ba  obaaned,  Tba  prapoaition,  aoiaatimca  aUc«ad,  ikM 
Ikal  althnugh  Ikera  any  hafa  bean  a  eomptalt  lb*  appoinu  ~  ' 
^'---nj  oTiho  Bid,  yel,  if  ■' 

ontinaed  in  itte  donca, 

'  it,  tba  gift,  (wiMiher  • 
poaMiaion  be  intended  to  ba* 
not),  i>  at  aa  end.  (£l»aa 
Tnat.  e32 ;  Jt'.  C.  2  llatak.  I 
(40)  TbeiightofanancDi 
lauraat  in  the  aaaela  of  kii  icauni 
pi*«lydiapnaadnr.  nay  baanludad. 
Wa^io ?"'—---  -' '-  ■-- 


other  }iand.ihaeieouinr  may  tdduoeaTidenoa     (hat  tn  inteiujad  to  make  a 

0)UBinii«enIi'inia(>ldentoaTllafaMo(lka  Ura.  (KmatMr.  CsrJMr.Uah.  lu\.  Rap.  IM. 
vill,  painl  evidence  oailBOt  Ije  lal  in  on  eilhar  Zivd  Nanli  r.  Punbm,  2  Vaa.  (oa.  496).  F«, 
aide.  iOladdinf  i.  Yapp,  i  Mad.  it:  Lgmi  Iha  alighieat  indicalion  of  a  Icstnlor'a  lolaa 
r.  Baaarr.  t  'i'uin.  <c  Bwn,  68.  laariaai  >.  lion  to  dbpiM  of  ilw  luirlu*  M  bia  krupai^ 
«tiMVW<  a  Merir.  17.  Ommd  iTOaiiarf,  [a  auffidml  to  eiclDda  kia  eiKulari  Ua^ 
(a»  dM  Ue>.  a  (n<  U  ttti  ad  af  Ika  ToL  ■.  IL 
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wltom  indeed  [here  formerly  WH  iituch(l«bate{p),  whether  or  ao  bed 
be  compeU«d  to  make  my  distribiiuon  oT  the  intestate'a  eM»M.  i'vt, 
though  (ifter  the  adminutnuion  was  taken  in  efiieot  front  the  ordinar^t 
and  transliBired  to  the  reUiiena  of  the  deoeaaed)  the  apintual  conn  enctm» 
Toured  to  conpel  a  disiribution,  and  took  bonds  of  the  adaUuatraior  for 
that  purpose,  they  w»re  probibiied-by  the  temporal  courts,  and  the  bond* 
glared  *Md  at  law  (7).  And  the  right  of  the  buabaud  not  only  to  ad- 
miaister,  but  also  to  enjoy  eiclnaiTsly.  tbe  eSecu  of  his  deceased  wife, 
depends  still  on  tbia  doctrine  of  the  coaimon  tavr  :  tbe  statuta  of  invim 
declaring  only,  ihsltheatatuteof  diauibulionadoea  not  extend  to  this  case. 
But  now  these  coniroversies  are  quite  at  am.'  end  :  for,  by  the  statute  33  A 
23  Car.  H.  c.  10,  explained  by  29  Car.  II.  c.  30,  it  is  enact«d,  thai  the 
surplusage  of  intestates'  estalea,  (except  <tf  femes-covert,  which  are  left 
aa  at  common  taw]  (r),  shall,  after  the  expbration  of  one  full  year  fron  the 
death  of  tbe  intestite,  be  distributed  in  the  following  manner  :  One  third 
shall  go  to  the  widow  of  the  inleatate,  and  the  residue  in  equal  propurtiooa 
to  bis  children,  or,  if  dead,  to  tbeir  representatives  ;  that  is,  iheir  lineal 
descendants  :  if  there  are  a»  children  or  legal  represenutivea  subsisting, 
then  a  moiety  shall  go  to  th«  widow,  and  a  moiety  to  the  next  of  kindred 
in  equal  degree  and  their  T«presenbiti*ea  :  if  no  widow,  the  whole  shall 
go  to  the  children :  if  neither  widow  nor  children,  the  whole  shall  be  die* 
iributed  among  the  nsKt  of  tun  in  equal  degree  and  their  repreaentative* : 

(B}  Oodotidi.  p.3,  cSt.  (r)  SULMCir.  II.  c.I,ttS. 

(()  1  Let.  tu.    Cut.  lU     t  f.  Wm.  MT 

k  OMf  b"  wbatlr  uncaruin  ahM  dt^omUom  o«p«hli  of  haiaf  oarriad  into  •mniiDii :  tm, 

the  [eitdar  mnv  huts  intei>d*d  In  mxka  oT  ai  it  wai  tba  inicni  that  Iht  eiceaur  aimiM 

rtial  midus.     (Mna  t.  Mena,  18  Vet,  3S1.  onl)'  Uk«  aa  tnulH,  Ih*  nacMury  legal  con- 

Msnttam  T.  Hiiauf .  4  V«,  IIS).     Eran  an  aequanea  ia,  tktl  lltera  muit  t*  a  rDBdIlinf 

iaMntian  aa  ihe  part  or  a  MataUr  la  malii  truM  for  tke  uataln^  MXt  of  lun.     ( JfinH  *. 

•uchadiipogitiannrhiaraiidueaaahnulclei-  Till  Bii/of  tf  Dtrkam,  9  Vea.  40S.    Jam— 

einda  the  claim*  riF  hia  nerl  of  kin,  if  it  can-  >.  ABa^  i  Herir.    IB.     Viii)  t.  Jtmtn,  1 

■ollw  eatlacwd,  (nm  ih*  aTldnioe.  thai  h*  Sin.  ItSw.  Tl.     Pn'ci  (.  Tht  ArMiihiprf 

BHwnl  U  elT^rl  ihal  object  hr  mj  other  mode  Caaurltrrf.  14  Ve*.  370). 

then  aa  eipceu  diipoiitinn  lA  Ih*  raaidna,  will  Whar*  ■  liscls  M*eu(ut  la  nwad,  a  ln|a') 

■ottam  the  uala  in  laiour  of  Ihe  sieouior.  of  wnj  pan  of  the  leilaloc'*  penonal  eitaU 

(La^Stm  T,  Saml/ard,  17   Va.    4SI.     Tki  toaiiBheiecuur.  oiilOinleii  thenaia  apooial 

Suitgp  Bf  Cteytu  r.    I'mnf,  S  Vaa.  aan.  9S.  oin-umatancea)  bar  hia  general  ri^ht,  u  ma- 

" T.  fiacA,  1  Vet.  jun,  301).     [i  ia  Irua  entor,  to  mj  renidue  doI  diipoieil  of  by  hia 


a  of  CEnnW  t.  l-mlkmaiU  (3  tenalor'a  wdL     {Dulu  t.  Lambar.    4    Vaa 

Tea.  jun.  176),  tba  bequeat  of  "  ■  ahilliDi"  to  720).  But,  a  Ugncf  is  ace  of  Mtcnl  •!•■ 
liia  laataior'a  liater.  waa  held  a  imtaiial  oir-  cuion,  or  uoaqual  l«aaiei  to  nsre  ihaa  oaa, 
miaaiinfla  in  aieliuion  of  har  claim  to  anr  will  not  aiclude  iha  lafat  liila  icbich  •luou- 
pBrtarhi(miidiiai7  entail ;  and,  coupled  with  ton,  aa  aucb.  baie  to  a  benelicial  inleiaat  ia 
MhrT  eTiilence  of  intention,  it  mifht  fairly  bo  Ihe  piopertjr  of  their  taalalor,  of  which  ha  ha* 
deemed  ume  corroboratiao  of  thalcTideDca;  indicaLed  no  inlenlion  lu  maiie  a  different  dia- 
but,  it  ia  K«ll  aeiiled  that  mere  lasaoie*  in  the  poaiiioa  :  t^aiirinc  *  legaertaone  only,  or  by 
Belt  of  kin  will  not  rebni  Iheir  olaim  loanat-  firen  uneiiiiBl  legaciei  to  HTeial.  Ihe  Mitatof 
due  undiapoaad  of.  where  the  eieoutoia  #ould  maj  anlj  hava  inteafiad  a  ptefercnca  broMata- 
ulherwiaa  be  held  Iruiteea.  (ffriSfAf  «.  0a-  fSaaUui  *. /oMiiva,  13  Vaa.  40.  Lmngltai 
nJtm.  IS  Vc*.  309.  SmIj  v.  Wiad,  10  Tea.  t.  SoaJArd,  2  Uerii.  2i.  Gnfidu  r.  Omi 
lb.     LanghvK'.  S<ad/or£nyf.i5t).  M>,  13  Vaa.  aOS). 

Nuioeroua  caME  hare  fulW  eatahiiibed,  a*.  Sir  Wd.   arant,    in   Iha  aaa*  of  Smlg  J. 

«  general  rulo.  ihai  teaiamentu)'  wotdi  of  n-  Woed,  (ID  Pea.  75),  eipmaaed  a  elcsr  opi- 

enraineiiditian.  mjnMt,  or  EOnhdence,  ara  im-  oiaai,  that  a  raTeraioaair  intareii,  after  ■  pra> 

■eraliTr.  and  niiie  a  Iniat ;  {Paai  r.  Ctmauit,  lioiu  intareat  for  life,  woald  eicluda  an  MM- 

I  Vca.  3S0.     TaalcT  t.  OiBrgt.  'i  Vaa.  A  Bea.  color,  ai  «AotuaIlT  aa  ■  diract  and  iiDnMdiaU 

379.    Panmit.BairT,]SVt,.t76.   Xiribni  lagaur.     Laid    Eldoo,  howenr,  withiKlt  aa 

r.  Ai^Hs,  7  Pr.  220] ;  and  although  Iha  Ua.  praaalr  oranuling,  haa  thrown  •on*  donbti* 

lBtor'*«li]ecir*ita:  or  iaeanin[7  totfaapolier  thi*  Jiittm.    (I^in     .   ftaar,   1   Tank  fc 

•f  the  law ;  ac  ii  )oo  raioeljr  aiprmaid  to  tia  Bua*.  tQ). 
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43S  tHG  RIGHTS 

Init  no  rrprescnlatives  are  admitted,  among  collaterals,  faither  than  tin 
children  of  ihe  intealate'a  brothers  and  sisteTa  [f).  The  next  of  kindrwl, 
here  referred  to,  are  to  be  invesiigated  by  the  aame  nilea  of  consanguinity, 

as  those  who  are  entitled  to  letters  of  admin isirnioii ;  of  whom  we 
[•816]    ha»e  sufficiently  spoken  (()■     "And  therefore  by  this  statute  the 

mother,  as  well  is  the  father,  succeeded  to  all  the  personal  effect! 
of  their  children,  who  died  intestate  and  without  wife  or  issue  :  in  eZG)i> 
■ion  of  the  other  sons  and  daughters,  the  brothers  and  sisters  of  the  de- 
ceased. And  so  the  law  still  retnaina  with  respect  to  the  father ;  but  by 
atatute  1  Jac.  11.  c.  17,  if  the  father  be  dead,  and  any  of  the  children  die 
rntestata  without  wife  or  issue,  in  the  lifetime  of  the  mother,  she  and  each 
of  the  remaining  children,  or  their  representatives,  shall  divide  his  effects 
in  equal  portions  |  {. 

It  is  obvious  to  observe,  how  near  a  resemblance  this  statute  of  distri- 
bationa  bears  to  oar  ancient  English  law,  de  rationabili  parte  htmoratn; 
spoken  of  at  the  beginning  of  this  chapter  (uj  ;  and  which  Sir  Edward 
Coke  (to)  himself,  though  he  doubted  the  generality  of  ila  restiaint  on  Ae 
power  of  devising  by  will,  held  to  be  universally  binding  (in  point  of  trnt- 
■cience  at  least]  upon  the  administrator  or  executor,  in  the  case  of  either 
a  total  or  partial  intestacy.  It  also'bears  some  resemblance  to  the  Roman 
law  of  succession  ab  inttstalo  (i) ;  which,  and  because  the  act  was  also 
penned  by  an  eminent  civilian  (y),  has  occasioned  a  notion  that  the  par- 
liament of  England  copied  it  from  the  Itoman  prntor:  though,  indeed,  it 
is  little  more  than  a  restoration,  with  some  ralinemenis  and  regulationa,  of 
our  old  conatiiuiionat  law  ;  which  prevailed  aa  an  eMabliahed  right  and 
custom  from  the  time  of  king  Canute  downwards,  and  many  centuries  befon 
Justinian's  laws  were  known  or  heard  of  in  the  western  parts  of  Europe. 
So,  likewise,  there  is  another  part  of  the  statute  of  distributions,  where  &■ 
~ection8  are  given  that  no  child  of  the  inteataie  (except  his  heir-at-law)  on 
whom  he  settled  in  his  lifetime  any  estate  In  lands,  or  pecuniary  portion, 

equal  to  the  distributive  aliarea  of  tbe  other  children,  shall  have 
[*dl7]    any  part  of  the  surpluaage  with  their  'brothers  and  sisters  ;  but, 

(ORijFB.Ma    LariXqrm.ni  ■MHBufOiawhalablaodi  ot.U'tliapummM 

(I)  P«t*  H4.  dMd,  all  Ibe  bntbrsn  and  ilrten,  lageUwr  wiih 

(■)  Pw  ttt.  thanprHanlaUTMiifalicMkHiirtUurdecsiHC 

OliniiLU.    BMir.Wgu.1.  t.  TlH  iiMt  callW«ril  nliUoni  tg  eqnil  dniM. 

(I)  TtieK<"*nl  nila  of  (luUi  tBccmlou  wu  4.  The  liiubanilorwircof  IbsdeceuwL    (H.  M 

Ibli:  1.  Tlwch[Ur«iarllns»liiBK*niluiulnsqiul  U.  1.  Nov.  113,1.  l.t.1.  IIT,C  II. 

porttoni.    I.  On  Imllun  of  IhnM,  Iha  pmnti  at        W  Sir  WijMr  Walker.    L«d  Rajm.  £74. 

BMal  a«anduU,  and  vIOi  Ibsm  tha  bnUiran  or 


.fV, 


n  ean  ba  jiTeiL  (3  A*.  TIB).  No  dilhr- 
n,  vtna  fln  ui  nnve  iDO  nrneni  ot  ihb  il*.  ence  ti  made  b«T«een  tbe  whale  apd  kalf 
ir  dlitriliutioni,  must  tw  aacertained  aC'    blood  id  the  dialribulion  of  intestate  personal 


Including  Ihe  relationa  botb  on  the  pelerail        t  The  obIj  material  itterationi  made  h;  iW 

and  maiernat  aides.  Retiaed  Suiutei  of  Nrw-Yorli.  are  conUia 

•■  And  when  relaliona  are  Ihaa  foDiid  whs  ed  in  3  R;  S.  90.  f)  T5,  part  3,  which  pnaetBk 

.    ..    ,_._     .L.    („„,[,„  by  an  niunl  that  if  the  deceased  leare  a  widow  and  nt  '" 

__ _  „ ...tj  will  share  the  pei  ' .......-■. 

•onni  property  equally,  althcnj^  they  are  re  

htions  to  the  intettsie  of  reiy  different  de-  tbete  bi, ...  .. — ^.,..-  ...  .,..^„ 

wHninalinni.  and  perhnp*  not  relaliona  to  each  and  no  descendant  or  parem.  thfi  widnw  iihall 

•ther,     Tt<ere  is  only  one  eieeplinn  to  thia  take  amoieiy.  and  the  residneilso  ifit  dnnsl 

»nle.  via    «  here  the  naarasl  reUlions  area  Mceed  aOOOdollara  ;  and  if  the  reaiiMedon- 

(nndfatiirr  or  fniiidmolher,  and  tirothen  n  eeedthst  sum.  (he  ahall  i«eeife,  in  addilioB 

(iaien,  aUhnugh  al'  these  are  related  in  the  to  her  meiely,  2000  dollars  :  and  the  rensia- 

'  deijree,  yel  Ihe  fiirmer  bIihII  not  par-  d«rahall|au  thelnoihCTaaBdaiBMnuHlttHil 
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OF  TBINOS.  m 

if  ibft  aatates  ao  gin*  dMrn,  bf  Wft^  of  sdvaaeepMBt,  xre  not  quit* 
•9-nvaient  to  the  oibw  shoros,  the  cluldieii  bo  advanced  shall  now  havo 
•0  much  aa  will  make  them  equal  t-  This  Juat  and  equitable  provision 
liUh  boen  also  6aid  to  be  derived  Grom  the  eoUatio  bononun  of  th^  iinp»- 
rtal  law  (*) ;  which  it  ceitaialy  resemblea  in  some  points,  though  it  diilan 
widely  in  others.  Bnt  it  may  not  be  amiss  to  observe,  that  with  regard  to 
goods  and  chstlels,  this  is  part  of  the  ancient  custom  of  London,  of  the 
province  of  York,  and  of  our  sister  kingdom  of  ScotUnd  :  and,  with  regard 
lo  lands  dascendiag  in  co-parc«iaTy,  (hat  it  bath  always  been,  and  BliU  u, 
the  common  law  of  Engluid,  under  the  name  ai  hotej^iol  (a). 

Before  I  quit  this  subject,  I  must,  however,  acknowledge,  that  the  doc- 
trine and  limits  of  representation  laid  down  in  the  statute  of  distributioDS, 
teem  10  have  been  principally  borrowed  from  the  civil  law  :  whereby  it 
will  somEtimea  happen,  that  personal  estates  are  divided  p«r  tapita,  and 
sometimes  per  tUrpet ;  whereas  the  conunou  law  knows  no  other  rule  of 
Bucceaaioa  but  that  pw  ttirpet  only  (t).  They  are  divided  per  capita,  to 
every  man  an  equal  share,  when  all  the  claimants  claim  in  their  own 
rights,  aa  in  equal  degree  of  kindred,  and  noi  Jure  rtpraaentalionit,  in  tho 
right  of  another  person.  As,  if  the  next  of  kin  be.  the  intestate's  three  bro- 
thers, A.,  B.,  and  C.  ;  here  his  efiecta  are  divided  into  three  equal  poi:> 
tions,  and  distributed  per  capita,  One  to  eacH ;  but,  if  one  of  these  brothers, 
A.,  had  bsen  dead,  leaving  three  children,  and  another,  6.,  leaving  two  ; 
then  the  dialribulioa  must  have  been /xr  ttirpes;  viz  one  third  to  A.'a 
three  children,  another  third  to  B.'s  two  children  ;  Mid  the  remaining 
third  to  C.  the  surviving  brother  :  yet,  if  C.  had  also  been  dead,  without 
iasue,  then  A.'s  and  B.'s  five  children,  being  all  in  equal  degree  to  the  in* 
testate,  would  take  in  their  own  righls  per  ei^ta  ;  viz.  each  of  them  on* 
fifth  pan  (e)  (47). 

The  statute  of  distributions  expressly  excepts  and  reserves  the 
customs  of  the  city  of  London,  of  the  province  of  York,  'and  of  [*51S] 
all  other  places  having  peculiar  customs  of  distributing  intestates' 
effects.  So  thst,  though  in  those  plac^  the  restraint  of  devising  is  re- 
moved  by  the  statutes  formerly  mentioned  ((f),  their  ancient  cusioms  re- 
msin  in  full  force,  with  respect  to  the  estates  of  intestates.  I  shall,  there- 
jisre,  conclude  this  chapter,  and  with  it  the  present  book,  with  a  few  re- 
marks on  those  customs. 

In  the  first  place  we  may  obserre,  that,  in  the  city  of  London  (a),  and 

.  M  rr-  K.  <.  I.  Id  Pnc.  Ctiwa.  St. 

W  Sh  eh.  It,  [>■(■  1U.  (A  Ph*'  WL 

It)  Sncb.  \*,ttt»  SIT.  (I)  Lonl  JUym.  »» 

(47)  RepmcnUtion*  of  linaa)  dMMnduiU  Crfldfy,  b«rni«  tilti ;  and  wu  «tmill«d  ia 

■ra  ulmiiud  lo  iha  raiMtan  dugn*.     {Catur  Pta  >.  PtU,  (ComyM.  ST  ;  &  C.  I  P.  Wnt- 

V.  Cmtlig,  T.  lUjrin.  SOO) ;  hui  Aa  Tlh  see-  37),  m  [h«  Awtmipma  c^M^,  ia  Apprndii  lo  f 

lion  of  the  ilaluM  of  dwiribuliM*  prnTidM,  Fnnn.  SSS,  uuf  in  &Mn  *.  I*h1«hmI,  (I 

IhM  "M  rcpnHntmbH  ihiD  h*  tdahtad  P.  Wnu.  «M>. 

■OHikitl  eollMmla  (ftai  Imxlwn'  snd  lUten'  lot  qit«Mian  oriliitribDtu>ii,tliB  w 

-SiwRn."    —-^ -■"  ■—  ' -■    -■ -'--■-  — ■-  -—  -' 


U  maun  brolhen  ■»!  liMen  ^  Iki  mnwaw,     anlliuial  ntitir*  our. 
■nd  not  u  adiDitling  npraiiHiunDn.  when  ths     of  Ctw.  11.  he  pnreired 

penttalall  imnng  hmhtnind    nlMioa  in  Uu  ucendiDf  line:  bul,  bell 


wbo  arc  onlf  ramoielT  related  to  Lhe  nltlitaa  in'rqualidefrea,  a  iiaatl  will  be  pre- 

iBtnisie.      The  mv™*'''*^™*  "'^  ''>■■  <»>-  fened  to  a  BolUtaraJ  elafma^.     (BtaMm^i 

Mrnction  of  the    act  wai    damoniimted  bf  v.  Zteeu,  1  P.  Wmi.  M> 
fowariul  sriaDMBti,  in  the  eaae  sf  Camr  *. 


t  8m  )  K.  B.  VT,  4  76,  dc«.  (aooidiD^r. 
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Krinca  of  York  (/),  aa  w«0  utH  ttMkkigAap  of  SeodaBd(jr).  «i4  pro* 
ly  also  in  Wales,  (concerning  which  ibera  ia  littla  lo  be  gatltered,  Im 
from  the  stattite  7  i.  8  W.  III.  e.  38),  the  ciffMia  of  Uw  intoMate,  tSm 
payment  ofhia  debta,  ar«  in  general  dirided  'aocoiduig  to  the  anciail  W> 
renal  doctrine  of  the  para  ntioTtabiiu.  If  the  deceased  loarea  a  widow 
and  children,  his  aubiitance  (deducting  for  the  widow  her  apparol  and  fSm 
furnilure  of  her  bed-«hafnber,  which  in  London  is  called  the  mdtnr't  dmt^ 
hv)  ifl  divided  into  three  patla  ;  one  of  which  belongs  to  the  widow,  aa- 
«lh«T  to  ^e  children,  and  the  thin)  to  the  administrator  :  if  only  a  witkw, 
OT  only  children,  they  shall  respectively,  in  eiiher  case,  take  o»e  mnety, 
and  the  Mitniniatrator  the  other  {k) ;  if  neither  widow  nor  child,  the  adnii- 
nistrator  shall  have  the  whole  (i).  And  this  portioii,  or  d»ad  m«b'«  perl, 
the  kdministratar  was  wont  to  apply  to  his  own  ose  (i),  till  the  aiuute  I 
Jac.  11.  c.  17,  declared  that  the  tame  akotild  be  subject  to  ihe  sialete  ef 
distrihutions.  So  that  if  a  men  ^s  worth  1,60(M.  personal  esUla,  leaving 
s  widow  and  two  children,  this  estate  shall  be  divided  into  eighteen  puts ; 
whereuf  the  widow  shall  hare  eieht,  six  by  the  custom  and  two  by  the 
statute  ;  and  each  of  the  children  five,  three  by  the  cnstom  and  two  by  the 
statute  :  if  he  leaves  a  widow  and  eee  child,  she  shall  still  have  etgta 
pans,  «a  befure  \  and  the  child  shall  have  t«n,  six  hy  the  custom  and  km  ■ 
by  the  statuta  :  if  he  leaves  a  widow  and  no  child,  the  widow  shall  have 
three  fourths  of  the  wboln,  two  by  the  custom  and  one  by  the  sta- 
[*519]  *tt)te;  and  the  r^roatning  fbnrtli  shall  go  by  the  statute  to  ths 
next  of  kin.  It  is  also  to  be  observed,  that,  if  the  wife  be  provid- 
•d  for  by  a  jointnre  before  marriage,  in  bar  of  her  cusiomary  part,  it  p«ta 
her  in  a  state  of  non-entity,  with  regard  to  the  euaiom  only  (^  ;  but  sbe 
shall  be  entitled  to  her  share  of  the  dead  anan's  part  under  the  stswie  sf 
distributions,  unless  barred  by  special  agreement  (m).  And  if  any  of  tbs 
children  are  advanced  by  the  father,  in  his  lifetime,  with  any  sum  of  mo- 
ney (not  amounting  to  their  full  pToponian^»  part),  they  stull  bring  that 
poniou  into  hotchpot  with  the  rest  of  the  brothers  and  sisters,  bM  not  with 
the  widow  (48),  before  they  are  entitled  to  any  benefit  under  the  ciw 
torn  (n) :  but,  if  they  are  fully  advanced,  the  caatom  entitlea  thsm  to  ns 
Ainher  dividend  (e). 

Thus  far  in  the  main  the  costoms  of  London  and  of  Yorit  agtee  ;  bo^ 
besides  certain  other  leas  material  variations,  there  are  two  principal  potat* 

(/I  Ifiurn.  BnLLiw,  7M.  [fl  I  Vmh.  OO.    1  P.  Win*.  IS. 

br)  I^ii.  TBI  IKJ  I  Vun.  19.    I  ChuL  it«.  HS. 

(UlPWmi.Ml.    SaUbSlfc  (W  1  FtMm.  ITS.     1  £«.  0«.  Uc  IM     SP. 

lit  I  SlK>w.  ITS.  Wni.  Ht. 

(t)  1  Fn«n.  B9.    I  V«nt  m.  -  OltP.  Wm-MT. 

■'      (48)  Adnann  which  »  tatMUM  bn  B^a  Kfd  r.  SmB.  liiA.  SM) ;  and  BtU  Bot  p>  M 

lo  mT  of  hii  ahildren,  m  mttr  bnufht  i*M  uenHf  what  ii  ulW  "  ike  dwl  aun'i  pM,* 
hotehpM  lor  tha  bmrfil  of  hia  willow  ;  iKah-  iMtdal/t  *.  Kh,  1  Alk.  63),  In  a  dtarriiMiita 
•Hd^rik  V.  XMndintU.  S  Vm.  64)1  hot  ibtn  of  whiah  Iha  widoo  ■'ould  ba  «niUM. 
•alily  with  a  iiew  to  equalily  ai  ainangM  ih*  nol*iih(UadiB|  aha  bad  ooiapauDded  hi  hm 
■hiMRii;  ((»U«iwrCaiaU,4Ve>.»«T):aiid  coatoonfr  part:  lWkitkmi.Pkifyt.Pnt. 
fa  caaaa  atiaiii|  u»n  iW  coaLoat  af  Uindon.  ia  Cfa>.  3SS) ;  oalMa  i^  aipraaanl,  or  olcaHl 
ibeaffHtaf  iha  full  adraManaalaTaBa  child  Miplifd.  iaicntioo  wM,iiiat  akaahuvid  oa  uaa. 
ia  manl;  to  nnon  Ihal  child  out  of  iha  v>af,  rcJ  aa  wall  of  har  ahan  i^  tha  daad  maa'a 
•adiaTnenaaalheahamafthaothan.  (AOw  part,  M  at  har  ahai*  by  tha  cuuon.  (B<iu« 
*  IVhIm,  •  Vaa.  MO).  So.  whea  a  letila-  t.  BtflaH*.  1  Vim.  IS).  A  jojnlun  in  b«  of 
■aat  hara,  m  otahaa  a  oomiKnittiin  for,  tba  <iw>r,  niiboiii  ai]rin(  ouia.  will  he  no  lar  of 
wifa**  cunlomarr  ihara,  that  ihara,  if  iha  hui-  a  widow'a  olaim  U>  •  ciulmaaiT  abata  el  pat- 
band  dir  intHlale,  will  Im  diatrihutihic  aa  if  armal  aalale;  hr  dower  alaeu  laaJs  nitli 
'       ■  "                                "i  and  land  ia  wholly  oul  of  ihe  cuMom.     (B^ 


vTii  V.  Bwnm^  1  Aiii.  KOl    a^  r.  Onmnemd,  1  P.  V/m 
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IB  whicli  thej  coiiud«rabI]r  differ.  One  is,  Hot  in  LondoD  the  aharo  id  the 
children  (or  orphaoage  pan)  is  not  fully  vested  in  them  till  the  age  of 
twoDty-one,  before  which  they  cannot  dispose  of  it  by  testament  ( > ) : 
Bad,  if  they  die  under  that  age,  whether  sole  or  married,  their  share  shall 
survive  to  the  other  children  ;  but  after  the  age  of  twentynuie,  it  is  free 
from  any  orphanage  cuatom,  and,  in  caee  of  intestacy,  shall  fall  under  the 
statute  of  distributions  {q).  The  other,  that  in  the  province  of  York,  the 
heir  at  common  law,  who  inherits  any  land  either  in  fee  or  in  tail,  is  ex- 
eluded  from  any  Glial  portion  or  reasonable  part  (r).  ^ut,  notwitlistaitd* 
ing  these  provincial  variations,  the  customs  appe^rto  be  substantially  one 
and  the  same.  And,  as  a  similar  policy  formerly  prevailed  in  every  part 
of  the  island,  we  may  fairly  conclude  the  whole  to  be  of  British  original ; 
or,  if  derived  from  the  Roman  law  of  successions,  to  have  been  drawn 
from  that  fountain  much  earlier  thai  the  time  of  Justinian,  from 
whose  constitutions  in  many  points  '(particularly  in  the  advan-  [*530] 
tages  given  to  the  widow)  it  very  considerably  differs  ;  though  it 
is  not  improbable  that  the  resemblances  which  yet  remain  may  be  owing 
(o  the  Roman  usages  ;  introduced  in  the  time  of  Claudius  Cssar,  who  es- 
tablished a  colony  in  Britain  to  instruct  the  natives  in  legal  knowledge  («} ; 
inculcated  and  diffused  by  Papinian,  who  presided  at  York  as  prtiftetvt 

etorio,  under  the  emperor  Severus  and  Caracalla  (() :  and  continued  by 
successors  till  the  final  departure  of  the  Romans  in  the  beginning  of 
the  fifth  century  after  Christ 
,i»  1  Tsm.  us. 

If]  Fne.  Ctun.  HT 
ti\  1  Bon.  TM. 


THE  END  or  TRB  SECOND  BOOK. 
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ADDITIONAI,  NOTES, 

tr 

J.  E.  HOVENDEN.  EfiQ. 

WKOM  TBI  LABT  L»aDOI$   BDtTIOH. 

BOOK  THE  Fraar. 

P«ga  3G.  (t)    Soma  ot  theta  nbtlattea  Ihe  time  or  pracriptioD  in 

W*c  reeiatlybBeaikinewwBy  wilhtiea  Bv  tlu  iMt-maatlaneiMn,* 

•t«t.3*40ul  lV,c.3T,whkfaa)mpUSai  •TcoBnom  B»d  otber  proBti  *  aiVKln, 

-tiMTemedieslbrtryiiigiiEMitBrnlpTapeik  ^enccpt  <itliM),  tra  sot  to  bn  ieteatei, 

tf ;  uidtbaliahetrealictuKii.  TheactkUo  *Jler>a  snlaUrTilptcdenjojincnlforlkii^ 

Cut!  in  end  ta  the  rid  dBotriD**,.  which  ymra,  merely  b<f  iliowiag  []ial  web  rigM 

bM  ttot  entfir  upon  land  wu  e^uirricnt  or  prolit  wu  fint  tikfii  «r  enjoyed  utMttK 

to  pscaemioo;  th>t  &  right  of  entry  micbt  tlmeofUgBlmamary  ;  and  slier  an  anjoy- 

tapnaerred  lijr  ooBtinoal  cUin;  tttatilte  ment«l' aiity  jean,  luoh  rigti'iandproui 

fioueaiioQ  or  one  CDpareeBeTHutkapoa-  areatMolMe  and  ii>de(*Mlble ;  unlaas  it  ^ 

•aiaion  of  a.11;   that  the  poueaalOB  of  a  paari  tliat  thaj  were  aa}ox*d  ender  somta 

7<nin^r  brothierof  the  hair  to  land  waito  content  or  igFaeiMat  expreMlj  mads  or 

be  deemed  the  poeunisB  of  tbe  heir;  and  riven  tor  that  parpoae  bjr  deed  w  writing. 

that  the  right  at  entiy  might  be  tolled  or  And,  aa  to  claiou  v(  right*  oT  way  or  otbir 

4e[eatcd  by  de*cenl,  diaeontilMance,  or  eaaeaHnC,  or  watercourse,  upon,  orer,  or 

warranty.  ftom  any  land  or  water,  if  luch  righlshava 

ThestaLof  Sk4Giil.IV.c  74,  abot  baem  enjoyed  IwenQr  yean,  Ihey  are  not 

ithea  the  old  cumbraiH  practice  of  Gaea  to  be  defeated  nereiy  by  ahawitig  ibeir 

•ud  recoveriea,  and  aubititutOi  moM  eiin-  commeaeemeiit;  and  adter  fiirty  yeai**  en* 

pie  modes  of  axsiinLnce.  joynteot  thay  tra  abaotutB  and  indefeaMUe; 

The  Mat.  of  3  &  4   Oul.  IV.  c.  KM,  uoleaaiC  appearatbatthsy  wareei^oyedW 

vender^  a  debtor's  ml  catBtsf  aaauli  Ja  aome  ^eametit  eridenced  ai  aforeniiJ. 

■Hie  hands  of  ins  heirat  law«T  derisae,lbr  And.whastbe  adceaaoflightto  anybnild- 

■thepavmenl  of  hisairn^  coMrmet  dabta.  .Inghubeenenjoycd  twenty  years  withoo! 

The  atat.  of  3  fc  4  Gul.  tV.  c.   t»,  intemiptioii,  the  ri^ht  is  absolute  and  in- 

amends,  or  rather  entirely  new  moleli,  (tafeaaible  ;  unlsM  tt   ia  pisred  ia  4ibvs 

ttie  law  of  dower.  been  enjoyed  undar  some  wraenkent    1^ 

And  the  stat.  of  3  h  4  Oill.  IV.  c.  IM,  the  aeeood  of  the  acts  refen«d  to,  the 

amends  the  law  of  inheritance,  making  tengdi  of  prescrlptton  rormerly  reqnired 

the  lineal  ancestor  capable  of  inheritfag  -toeetabiiah  claims  of  n«fu<<e[3tt'i»4l,(jr 

Id  any  of  hi*  iuue;  letting  In  relatioas  by  «sainption  from,  or  discharga  of  iJAci,  it 

■the  hair-blood;  and  allowing  a  deaeantto  ahorteaed.     lifter  (he  enjoyment  of  any 

be  traced  throusb  atelation  who  hta  been  af  tkeae  priTll^[M  (br  thirty  yean,  tha 

-attainted.  aH«ipr<itandi  rests  wHh  tha  par^whedi^ 

Page  70.  (3)    Bat  Ah  long  contioaad  putaa  the  clum;  (onleaa  sueh  jMMy  be  a 


C'lire  law  hu  at  length  giv«B  wag  ;  it    oorporationaola)-;  and  after  the  aimfni 
been  tspcaled  by  Uie  alatnte of  Sfc  4    -ef such prlTJleaesfaraixty yemtK* «ii 
Id  Book  2,  pp.  3M,    thaNto  IS  absolute  awl  iddafeMibla.DDlaa 


Pagn  74.  (3)  As  to  the  rastoaa  ofgarat-  merely  by  •firtve  of  some  agreement,  rat- 
kind,  and  of  borouah-English,  aaa  Book  pvesily  amde  for  that  porpow,  tay  deed  or 
4,  fip.  at,  H4,  H5.  It  ia  pTobabla  that  the  uniting  Wbara  tha  nuider  of  tithea  in 
customsori^Telkind  ind  of  bon>UEh~E«^  kiad  Mdemaodedby  any  biriiop,  poiiua, 
tish  will  be  abolished  during  toa  pre-  or  other  corporation  enle,  every  such  pre- 
sent session  of  parliament,  { IKtfi).  acnption  or  «lalm  sf  m»4Kt,  or  af  ex«p- 

PageTIi  (4)Formeily,anyaustonii'bich  tion  ai  arorsniJ,  is  iadafeasSjie upon  ei4- 

lild  lb  commencement  alter  the  fiiatyaarof  Aeaca  of  aniaymaM  af  the  priTilega  da- 

4be  reign  of  King  Riehanl  tiie  first,  wak  ring  A*  wbota  -time  that  ta-o  persoaa  m 

4aamadbad:  but  now,  lb«  statutes  of  5  «iceMsion  havelMldlheDlftce  orbsa^ea 

mil.  IV.  c«,  71  and  106,  hara  stMrtpaad  ta  reapaot  of  wUck  SM4.Mlidar  aF  MOM 
Vql.  I.                                                Ill 
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ID  kind  !5  eJilmed,  (nd  Tor  not  \tm  tliui        Pi^  95  C7)  The  itatate  ofS  Gu)  IT.  e. 

three  yeiirsallerlheBppotnlineQtoriatiuc-  i5,  i.  IS.BUnl*  s  second  hnight  of  the  (hire 

tion  o(  ■  Itaird  peraan  IhtreKi,  provided  to  eachof  thethiee  We,'<hcouDllani  Car- 

tti9.t,  if  th«  wholi  tima  of  tA«  balding  of  malthes, Denbigh, ■BdUiScaaTgiD;uiiilhe 

•uuh  two  perxiOBihaU  have  been  less  than  4th*ecLof  [heMmealBtutemakea  Merth}t 

(ixty  ^'enre,  Ihen   it  shall  be  neceuary  to  T>dvil  a.  borough,  and  empowers  i1  1o  i^ 

■how    the   enjoyment  of   the    privilege  turn  one  member  to  serve  in  parliameiil 
claimed  for  (he  full  period  of  iLit;  yean,        Page  m  {8)  Since  Blackiitone  wrote. 

and  alao  for  and  during  tbe  further  period  MrUunent  has  repeatedly  thoue^.t  it  ri^ 

uf  three  yean  after  the  induction  or  ap-  to  interfere,  in  order  to  provide  forthebet- 

jKiintmcnt  of  a  third  person,  u  aforesaid:  ter  administ ration  of  iiulice  in  Scotland. 

Erovided  alao,  thai  no  lucb  privilege  can  The  atatutc  off.  Geo.  iV.  c.  W,  amends  the 
e  lustained  again«tthc  claim  to  render  of  itstute  of  Anne,  so  far  aa  relates  to  lbs 
tithes  in  kind,  if  it  appears  that  the  enjoy*  tiiai  of  peers  for  oOences  committed  in 
ment  of  the  privilege  was  mercV  undrr  ScotlancT  Formerly,  it  was  required  iLat 
some  agreemeal  tor  tbat  purpose,  as  afore-  [he  verdicts  of  Juries,  in  criniinal  cue* 
Aaid.  (which  cases  were  (ha  only  ones  submitted 
.  A»  to  the  linutatisD  of  actions  artd  suib  to  juries  in  Scotland,  until  a  verj  recent 
relating  to  leal  properly,  by  the  statute  of  periodjshould  be  prepared  in  wriliog.witb- 
3  fc  1  Gul.  IV.  c.  :i7,  and  the  Limilatioa  oulaccoss  to  the  court Ibr  adTice  ordircc- 
of  actionsof  d«bt  or  cavenant  on  sp«ct-  lion;  &t  observance  of  which  form  wac 
alties,  by  3  t  4  Guk.  IV.  c.  4S,  s.  3,  see  always  attended  with  delay,  and  frequent^ 
Jto<^^,  p.  3C4,  n.;  and  Book  3.  p.  178.  with  miatakss.  But  the  statute  of  M  Otol 
Page  67.  (S)  The  statute  of  Ibe  bOi  of  III.  c.  f>7,  allows  verdicts  in  all  cnmiinl 
Elii.  waar^ealedby  the  act  of^GuL  IV.  cases.exceptcaaesoftreama.ormispnsioB 
c.;t4.  which  consolidates  and  amends  all  ol'treavoa,  to  l><  given  viravau;  andtb* 
the  laws  acain^t  otTencee  relating  to  the  tame  act  extends  the  tight  of  appeal  fiom 
coin.  By  the  5lh  section  of  the  last-men-  iDferior  courts  to  the  circuit  courta  of  jn^- 
tioned  act,  clipping  the  current  coin  of  the  ticiary,  in^civU  cases.  By  the  statute  id 
kingdom  is  no  longer  to  be  deamed  hi^  55  (reo.  III.  c.  42,  ths  trial  by  jury  waa 
treason,  but,  if  cnmmittsd  in  England,  first  eitenled  in  Scotland  to  civil  cauHC: 
felony;  if  cotnuiitted  in  ScoUand,  a  high  by  the  statute  of  b9  Geo.  III.  c.  35,  andS 
crime  and  oQenee:  and  parties  convicted  Qso.  IV.  c.  ISO,  t.  W,  further  provbion* 
under  the  act  arc  liable,  at  the  discretion  are  nudgfDrtheiroprnvemontr'f  ihitmada 
of  the  court,  to  be  transported  for  any  term  of  trial;  and  by  the  statute  of  1  Gul  IT. 
.not  exceeding  tburteen  years,  nor  less  than  c.  69,  the  benetitsofjury  trial  in  civil  causes 
setrea  yean,  or  to  be  imprisoned  for  any  is  united  with  the  ordinary  juriadicLon  ot 
term  not  eicueding  three  years.  the  court  of  soaioa;  andrettainal^eratioM 
rageBH.(6i  For  theold  learniiig  relative  and  radactionaare  made  in  the  judicial  e*- 
jo<'benefitof  clergy,"  tee  Booli4,cu.  -JB,  tahlishments  of  Scotland:  which  latter  d>- 
p.  3(ij.  UulDOW,  byslat.  T&aGeo.lV.c.  ject  is  further  carried  out  by  thestatuteol 
jUT.varloaaatalutesrelativelothebeDefitor  d  GuL  tV.  c.  !A,  whereby  the  court  at 
iclergy  are  repealed.  And  hy  the  tith  and  Exchequerin  Scotland  waa.pnspectivel}*, 
■:th  sections  of  the  act  of  7  &  8  Geo.  IV.  abolished.  By  the  slalute  of  .'.»  Geo  liL 
-e.  ■i8,  the  benefit  of  clergy,  with  respect  c.  i^,  certain  previous  acts  relative  to  lh« 
topertona  convicted  of  felony,  i*  abolish-  court  of  senioo  were  uoi ended.  Thostal 
ad;  but  it  is  also  enacted  (hat  nn  petaob  ule  of  10  Geo.  IV.  c.  M,  enacts  that  pn»- 
Eontic(ed  of  felony  sbill  suffer  deslh,  uit-  ceodings  for  the  recovery  of  small  debts 
less  It  be  for  some  felony  which  was  ei-  may  ba  had  in  the  aheriS^s  courts:  and  ths 
eluded  from  the  benefit  of  clei^y  before  statute  of  2  Gul.  IV.  c.  b,  provides  foruu- 
4he  first  day  of  the  session  iu  which  the  lying  on  the  business  of  the  court  of  se*- 
.act  passed,  or  which  has  been  or  shall  be  tion,  when  interrupted  by  Ihe  deaih,  or 
made  pantshabla  with  death  hy  tome  s(U-  necessary  abaance  of  any  of  the  juilses 
•ule  pK>«ed  after  th^t  day  The  Uth  section  fliereof.  By  the  statuleofnfc  4  Gnl  IT. 
•of  the  last  cited  act  lays  it  down  as  a  gcB-  c.  i'i,  s.  4S,  the  power  of  the  Buprrior 
eral  rule  for  the  interpretation  of  all  crim-  conrtsatWestaiinsterlo  grant  (.'omniissicn* 
inal  statutes,  (hat,  words  importing  tha  for  taking  affidavits,  to  be  used  in  the  sod 
lingular  number,  or  (he  masculine  gender  courts,  is  extended  to  Scotland  and  Ire- 
only  shall,  In  snch  statutes, be  undertlond  land. 

In  include  several  maUers  as  wt<ll  a*  ona        PageEK).  (9^  See  TkiA^vnT-J  Brtriac 

-matter,  v>d  several  penona  as  well  as  ona  r.  Siavkr,  3  Bingh.  460  ;  1 1  Moore.  372. 

jMrson,  and  females  as  well  as  males,  and  B.  C;  that.until  avery  recenTjteriud.ln  a 

bodies  carpnra(e  as  well  as   individuals,  local  action,  respecling  premises  willuB 

•unless  i(  be  otherwise  specially  pnvkled  the  libertirjt  of  Beiwick-ujran-Tweed.  lbs 

4bt,  or  there  be  something  in  tha  nitnect  ptinti  ceold  hot,  withoit  special  groondi 

iSC  GOtiluil  tepugMU  to  such  eoMtncbon.  allcfod  aod  pcoia^,  b«  J<ud  ia  ths  coo^ 
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ADOITIOMAI.  NOTBB.  >I4S 

MT  NorthumbBrlind.    Nor  could  ■  writ  of  conrleted  of  felon;,!!  nbotlahed;  but  im 

wnjrc,  or  other  jury  process,  run  to  Bar-  peisons  are  to  niffer  death  for  anj  rdon; 

wic^t,  the  inh^itants  of  which  were  ex-  except  aueh  u  would  ba'c  been  excludod 

•iDplsd  tram  beini  ■ummuncd  out  or  the  Iroin  beneSt  of  clergy  under  the  old  Uw; 

borough:  butat  Blftimn  when  k  lonl  u;-  orsuch  felooies  ai  are   mide  puninhible 

tiOn  could  not  be  birly  tried  in  the  plice,  with  deilh  by  inv  statute  psssed  after  tlio 

it  might  be  tried  as   near  as  could  be:  a  14th  day  of  Noveniber,  1826.     Ijy  an  ex- 

-' '-,   Lord  Hanafield  obierred,  amiiiation  of  the  stalutM  of  T  fc  M  Geo. 


"  would  have  been  most  absurb,  because  IV.  from  e.  37,  to  e.  Si,  {heth  inclusive  J, 

it  woulit  really  hare  bcon  putting  theplace  and  of  the  ftotate  of  9  Geo.  tV.  c,  31,  k 

our«flhe  protectioQ  or  the  bw;  and  there  will  appear  that  our  legal  code  is  much 

matt,  in  mmy  important  cues,  have  been  lensan^inarylhanitwaiformerly;  though 

m  total  failure  of  trial,  and  consequently  ^rtiier  mitigatiam  may  well  be  desiderw 

ofJuatiCK."     See  Rex  V.    CamU,  2   Burr,  ated. 

[n>.  H&5,  859,  960.     But  all  difficulty  upon  Pag*  I59.{1(>  By  the  statutes  ofS  Out. 

'tha  subject  Is  now  done  away,  by  the  staL  IT.  cc.45,  6b,  andnfl,  the  namber  oF  Eng- 

SfcOOul.   IV.  c.  7li,  a.   IIS      Berwick-  lish  rppraMntatiTes  is  reduced  lo  MM);  the 

r.pon-Tweed  is  to  be  coosidered,  for  this  Scotch  representation  increased  In  !V:l,  and 

purpose,  to  bs  within  the  county  of  Nor*  the  Irish  to  105,  making  the  total  number 

thumberland,  though  it  bo  ofitselfacoun-  OS. 

ty  of  a  town.  Page  163.(15)  The  acts  relating  lodeeli' 

Pagt  117.  (10)    But  prerogative  writ*  talioni  against  Iransubstantiilion  were  re- 

■Iways  ran  to  every  part  of  the  king's  do-  pealed  by  the  stmt,  of  10  Geo.  IV.  c.  7,  by 

nlnions,  notwithstaaJing  any  privilege  of  which  statute  a   npw  form  of  oath  to  \m 

peculiar  jurisdiction  over  caiues  between  taken  by  Roman  C>.Qio)ic*,  instead  of  tiie    , 

iubjecis';  ind  now,  hy  the  statute  of  II  oaths  of  allegiance,  supremacyand  Bh}nt«' 

Geo.  IV.  *.  I  Oul.  IV.  c  70,  ■.  13.  the  tion,  was  prescribed, 

iuriadiclioo  of  the  courts  of  Westmintter'  Page  172  (16)  Rataee,now,aa  to  Eng- 

is  expraraiy  extenoed  to  the  county  pals-  1ishqualifications,Btaf.>Gul.  IV,  c.  45,ss. 

line  of  Chester:  lod  a  bill  of  siinilar  ap-  19, -Jd;  and, as  to  Hcateh  qualifications,  Stat. 

plication  Is  Durham  is  now  (April,  IR36,)  S  &  3  Gul  IV.  c   1^5,  sj.  7,  8,9;  and,  as  to 

vndar  the  coniideration  of  parliament  Irish  qualifl  cations,  stst.  "i  ti.  i  Oul.  IV. 

Page  l«l  [111    BytheatBluteorg  Oso.  c.  8K,  m.  1,  2,3.4:  by  all  which  acts  the 

IV.  e.3I,a.  9,  the  punishment  sSiiedta  the  ri^tofvatingis  extended  to  eopyholdeia, 

crime  of  manslaughter  is  transportation  for  leaseholders,  and  householden;  with  cer- 

life,  or  any  term  not  lens  than  seven  years;  tain  provisoes  o*  to  the  J^early  valne  of  th»  ■ 

or  imprisonment  for  any  term  not  e:iceed-  interests  which  shall  give  such  right  of 

in^  four  years;  or  payment  of  a  fine,  at  the  voting. 

discretion  of  the  court.     By  the  imh  sec-  Pa^  173.(17)  With  reelect  to  voters  in 

tion  of  the  said  (talule,  it  Is  enacted,  that  EoglishettiesaadboniaehSithisisnolonger 

DO  punishment  or  forfeiture  shall  b*  in-  the  law;  the  Mat  -2  Gul.  IV.  c    45,  s-  -^9, 

earred  hy  homicide  not  felonious.  enacts,  that  joint  occupien  of  premlaea 

Pago  130.  ( 1^)  By  the  statute  of  9  Geo.  may  all  vote,  in  ease  the  yearly  value  of 
IV.  e.  31,  »  13,  it  is  enacted,  (hat  If  any  the  premises  so  jointly  occupied  sha"  be 
person,  with  intent  to  procure  the  mitearri-  of  an  amount  which,  when  divided  by  the 
age  of  any  woman,  then  bein;;quick  with  number  of  such  occupiers,  shall  give  a 
child, shaltcaiiie  herto  takepoiiion,oruse  sum  of  not  less  than  101.  Ibr  earn  and 
any  nther  means  with  (he  like  intent,  ev^ry  every  such  occupier.  A  similar  provision 
such  offemler,  and  all  who  counselor  abet  is  made  ai  to  joint  occupants  of  pr^'mises 
him,  shall  be  guilty  of  felony,  and  being  in  Seotch  cities  and  boroughs,  bv  ttat.  3 
iconvicted  thereof,  shall  suffer  death.  And  k  3  Qui.  IV.  c.  65,  s.  13;  but  with  respect 
if  the  woman  wns  not  quick  with  child,  then  Id  Ireland,  the  same  rule  doea  not  seem  to 
such  nSbndtir.  his  counsellors  or  aDettors,  have  been  thought  expedient. 
I'lill  be  guilty  of  felony,  and  being  eon-  Page  174.  (18)  This  dixproportiun  Lie 
Tictcd  thereof,  shnll  be  liable,  at  the  dls-  been  greatly  reduced  by  the  late  slatitea 
sretion  of  the  court,  to  he  transported  for  for  amending  the  representation  ofthe  peo* 
toy  term  not  exceeding  fourteen  years,  pie.  Itmay tendtnallaytheapprehensionof 
nor  less  than  seven  yearn;  or  be  imprison-  samepersons,tnreTnlnd  them  thBt,in  Black- 
ed, with  or  withour  hard  labour,  lor  any  stone  s  time;  the  repreaenlativee  of  tonus 
iorm  not  exceeding  three  yean;  and,  if  a  outnumbered  the  ti'piescntailves  of  conn- 
male,  to  be  once,  twice,  ar  thrice  publicly  ties  by  more  Itraii  four  bi  one;  bat  that,  in 
or  privatrly  whipped,  if  the  court  shall  so  the  Imperial  parliament,  as  atpresent  con- 
tbinkfit,  in  addition  tosuchimprisunmenL  atituted,  there  are  '!.'i3  memtiors  for  coun- 

PaitP  i;>3  ^U)  Butsee,  now,  thesUhite  ties,  ;):ki  menibrs  Tor  cItW  and  bnronghs, 

dI  7  &  HGeo.  iV.  c  'JS.ia.  H.  7,  by  which  and  i>  merobera  for  universities     It  can- 

b«nB6t of  clervr,  with  re^>ectto  persons  not.  with tnilh,therelbre,besiid,tbat the 
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CIKtulriEhtt  TthenmlpopiilUiCintKT*    hi  Hw  ■ut  dij bifl  tmaaerllMdiTlzad 
enncrilKK]  to  IhoMof  townmeD:  (•    fcr  the  election,  iialen  bucIi  daj  shall  b« 


At  English  i«i  fCMOtHioa  iloae,  67  conn-  Suunliy  or  SdikIkv,  and  then  oi 
tf  memben  taiv  been  »dded,  whilst  90  d»y  following;  wid  the  polliag  ih»U  con- 
borongh  memten  bare  been  struck  off  tiBue  for  two  ttayii  only.  Newlj  «iiBil«i 
This,  to  be  sure,  will  iflbrd  no  oOttwlitiM  regaliliHis  are  nsde  Uj  the  6:th  secOaa 
te  those  whos«  only  regreta  sre  for  the  of  the  nid  Mamie,  as  to  ^lini;  tor  bo- 
old  sjetem  of  nomimtioa.  nwghs.  A  correspondiiigliniitatioonf  the 
Pmo  175. 1 19)  Bjthf  statute  irfaOul  IV,  time  allowed  lor  polling  in  Scotland,* 
c.  Vt,  a.  32,  It  is  protided  Ihatao  b«rges«r  saKte^  by  (he  aWate  of  S  k  3  Guj.  i\ . 
freeman,  who  his  not  been  si «  months  ■  c  ti5,  s.  3i  Bnt  by  Ibe  Kftd  and  5*1  •ec 
nsident  withialheiinibprescribedby  the  tions  of  the  etat  2  ft  ».  Gul.  IV.  c.  88.  tba 
act,  or  who  hwbewcreaXed  since  tii«  1*^  retoraing  office™  in  Ireland  are  eaipowen- 
of  Msrch,  1831 ,  {otherwise  than  in  reelect  od  to  keep  the  poU  open  for  five  d^a,  oi. 
of  birth  orserritudej.AHUlje  e»titi«l  to  iB«Meforti«  or  violence  is  u»ed  towinto 
imtt  In  electiona  for  any  English  ciCf  ot  the  elKlan,  Cei  ta  much  loufer  a  peirad 
bnrough:  and  ^at  ao  parson  ahajj  be  so  ai  they  raay  deem  necessary  By  the  xtaV 
entitled  ass  bums*  or  freeman  in  respect  Me  oft  li  e  Oul.  IV.  c.  36,  the  periud  nt 
•T  birth,  nnleas  bis  right  be  originally  do-  nltlng  in  any  caty,  bcsxn^  or  town  in 
rired  from  eonle  person  who  vraj  aburgesa  tngUad  or  Waies,  is  liminal  to  one  day, 
or  GTBenaBpreviMDlyUthe  Istof  March,  between  the  hoursof  eight  inthe  Bioming 
1831.  or  from  crHiniwhMDicpecMtiwte  sni  four  In  the  eftemuoB,  and  is  Is  take 
ibkll  har*  bMOHM  •  bnnjMi  or  IrMcaaQ  pUoe  on  Ih*  day  next  fblloniiu Uial  ixed 


BominatiosH  the  act  alio 


h)  respect  of  Mtritiidc.    A  somtnvfattsim-  .—  , 

ilBipnrriaion  (tboMh  Botidealicallf  «Im  there  riiall  beat  leaMoae  polling  booth  o« 

sane)  respectiag  A^entao  of  Itisb  dtle*  aepante  nnpartment  Cor  every  SOU  elec- 

and  boroughs,  ■■  contained  in  tb«  mh  tee-  Ioib;  and  if  any  candidate,  or  the  fiiv*- 

tionof  the  statute  of  S  k  3  Oul.  IV.  c.  88.  set  orseconderof  any  candidate,  require* 

Pare  177.  (SO)    ly  tbe  ■Wats  of  58  k,  a«d  wiU  pay  the  espenses  inctdem  up- 

Gea.lU.  c.  IM,  s.  3,  Hie  qMalcer  of  Chs  on  aforthw  diviaioaand  arrangemew,  tha 

kaaso  of  commons  may,  during  any  re-  returaing  officer  »  directed  so  to  dirida 

CBSs.csusealiewwritlobe  issned  fortha  and  arrange  tbe  boothiarcompartmeotorf 

■laction  of  another  Kembtr  in  the  room  each  pu'.Slne  jrface,  that  not  more  thaa  100 

of  one  who  ha«  beendeclsied  a  bankrupt,  electora  sbalL  be  allotted  to  poU  in  each 

md  has  not  aoperseded  Oa  Jiai  Of  buik-  inch  bootk  or  comimrtment    If  thts  l«rt 

niptcy  within  twelTe  maiths  sAer  it  isan-  provision  should  ever  be  acted  upon  m 

%i.  tame  of  the  larger boronj^bs,  ISOmnMito- 

?agB  17B  (SI)  By  the  statnle  2  Gul.  tV.  lea  br  the  *erifl6,  or  rther  relureing  oA- 

c  4»,  ss.  fl3,  64,  K^IWh  cauoUea  an  di-  oen,  t^poU-clerhi.aMt  laOcbeck-clcik* 

vided  into  distticta  for  polling  at  e^eotioTM  &r  each  nT  tbe  aeveial  candidates,  will  b« 

of  kaighta  of  the  shire:  aol  by  the  TMl  required:  and  to  select  thew,  and  make 

seetioD  of  the  sama  act,!^  bonughsof  the  prescribed  arraagcmeDl  and  division  of 

New    Shatebain.  Criokbde,  AtI^uiv,  tfce  polling-placee,  upon  a  tery  few  hoorrf 

tod  East  Kettnrd,  are  also  divided  iBKid»>  notice.inaybeloandeilreiBalydiacult    II 

tricta,  Ibrthepvrpoaeofeleclion*.     Sim-  ttreyrovisioii  vtasafn^er  one,il  abonld 

ilar  regulations  are  made  sritli  respect  la  lave  bran  enacted  positNely,  so  Hiat  the 

Scotland  by  Iha  itat.  of  3  fc  3  Qtri    IV.  c.  means  fteuessai;  ts  carry  it  into   tJUxX 

6\  a.  37;  and  with  respect  tn  Ireland  by  ffii|tht,  in  all  cases,  be  dniy  prwidid. 
Stat  d&3  Gul.  IV.  c.  HH,  ■.  51.  The  act  <k>es  not  witeBdla  IreluMl  <jr 

Page  IFtO,  (22)    But  now,  by  the  SMhite  Scrtiand;  where  tbe  duration  of  polls  for 

•T  10  Geo  IV.  c.  7,  s  5,  Soman  eatbolica  cities,  boroi^s,  and  towns,  is  the  ante  as 

(against  whom  only  the  osth  of  abinr»tJ<n»  Ibat  fixed  for  coanties.aaabcive  meotMn- 

viaa  directed)  are  Mtabltid  to  vtile  wit^oot  ed. 

taking  that  oath,  upon  takingtheauhtlitu.        Psf(  180  (M)    See  the  6fith  section  <rf' 

ted  oath  set  forth  in  tbe  aaad  set.     And  lb*  the  stakile  of  3  Gal.   IV.  c.  45,  and  Uw 

number  of  otOm  (and  csntequntly  tbe  SSnd  an<)  »4th  sections  of  the  slahite  of  i 

eitentof  perjutrlattheHlHa-of  riectkm  »  3  Oul  IV.  c.li5,aitodtee«ilody  ctfibe 

iacuitidledby  tbe^tatnteorsai.  IV.c.  poU-boaka,  and  thefinaldeclaralii  a  ofth* 

4a,  e.  6H,  as  to  Enaland;  by  the  slatutB  of  poU,  at  e^tions  in  Eagland  and  in  Scot- 

Gk30ul.IV,  c.U,*.5t>,astoScetland:  land,    respectively;    wbich    declaratien 

and  by  the  stabile  of  S  Ic  3  Oul.  IV.  e.  S8,  xint  be  made,  and  the  nainbeia  rtturaad 

s.  ti4,asto}i<elaad.  proclaimed  on  the  day  nest  but  on*  after 

P^e  inn.  <33)     By  the  statute  of  SOol.  tbe  clenenf  the  poll,  anleMlfaat^yahaiai 

'"   -   "   s.fl3,  itiaonactod.thatifapnil  be  »  Sunday,  in  which  case  the  proclam*- 
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fiMrtMibraadaitilKelionDr  Ibeitttal*  Gal.  K.  c,  4l,ft>f  tha  battel  •dminiitiB- 

S  li  3  Qui.    TV.  c.   bK,  to  make  hU  letuia  IH-B  at  juntice  >D  hUn^raty'j  ftiry  c<n\a- 

wHHatialeiv  d/Ier  til  ijlau  ef  Uu  paii.     A  eil,  certain  nembers  tbcrauf  ara  arectad 

titenl  compiiaace   with   thia  eBaclraeot  into  i  judicial  comiiiilliM;  to  wliich  eoior 

xuwt  ba  ImpoatibLe,  where  Ibetc  are  ■•*•  millaa  all    apfwala    Tram    vice-iilminlly 

•nl    pollin;    phicea    dUtaat  froiD    cack  c«t>r(>  abroad,  mnd  all  afqieala  nhicli  may 

other,   but  wtiich  all  clwe  at  tba  aaioa  b«  brougtit  balbre  hia  inajert;  i»  cuuiioi), 

lime.  thiia  tbc  ■sntaace  of  any  judgu,  are  to  be 

Page  180.  (iB>     By  ^le  Tilth  lactkia  oT  rererred.     And  it  i*  abo  cnactod,  that  tt 

the  ititutc  of  S  Oul.  IV.  c.  U,  il  u  eaact-  ahall  be  lawful  fix  hii  miiieiitjr  la  rorur  to 

cd,  that  ifaoy  returiungoScar  InEnglanS  theaaid  jixlionl  coiDmittPu  for  bBuing  iv 

wilfully  disobefi  any  pioviiion  of  the  act,  conaideration  any  such  other  matter*  wRit- 

ba  shall  be  liable  to  be  aued  lor  the  penal  'ever,  a*  hli  majesty  ihall  thinh  lit;  aod 

Bum  of  'JMil.,  but  the  jury  may  Gad  a  rer-  each  comniiClH  ihall  IbereupuD  bear  er 

diet  for  a  lesa  aum,  if  they  think  the  full  coaaider  the  aiBe,  aad  ihall  advise  bia 

peDsltjwouId  be  morelhancDHimeniiurala  majeaty  theraoo. 

witli  the  actual  oflence.     The  defendaBl,  Ai  many  of  (he  judges  are,  tx  »fiei*, 

if  caavieicd,  muit  pay  full  coet*  of  lulL  Mined  ai  members  of  thiacoiiiitHtne,  aod 

^e  act  cited  doaa  netaupeiaede  any  reoV'  any,  or  all.  the  other  judgea  aiay  be  di- 

ady  or  action  which  might  previouily  lure  reetod  te  attend  it,  of  coaiaa,  cMe  will  be 

been  had  against  reluraing  olBcen      Sim-  takea  that  no  lodge  ihall  be  aummoned  to 

jlar  penilliee  agaimrt  returning  nfficen  la  "  hear,  cociider,  and  adritie  dpod"  suci 

Scotland,  far  breacb  of  duty,  are  enacted  nattera  ai  may  nibeetiuently  be  bieuftbl 

^  tha  3»tfa   aecliaa  of  thi-  ital   of  it  k  S  before  hia  own  court. 

Gul   lV.c.6b.     Bat  against  rataroiiuot  Pige9Ga(99)    The  alipnacti  which  at 

iceri  in  Ireland,  the  niojiMiiCTaofpeDaltj,  dlflerent  period!  have  been  in   force  in 

lor  the  like  breach  of  dotr,  is  flKedat  lOUt  Ibis  country,  were  perhaps  sipedient  at 

a  the  57tb  section  of  tte  slat,  of  S  fc  3  the  times  when   they  were  passod  ;  but 

il.  IV.  e.  H8.  with  the  necessity,  reel  eriuppoaed,  upoa 

PageifcM.v3(>)    I^ord  Haidwicke,  is  tha  (rhieh    theee  aets    were  grouoded,   the 

cine  of  Lomax  T.  Halmdm,  I    Ves.  sen.  Iroubleaome  restrictions  upon  foreigners 

SM,  concurs  in  that  free  inlerprvlallon  of  itaie  also  been  allowed  to  eeaae.      The 

the  word  prin<i,«*ailuj,  which  Riackatoae,  alien  act  of  the  present  sesaion,  (1830), 

ieldeo.  Lord  Bacon,  Lord  Elleunere,  anti  while  II  allurds  all  the  informalion  that  >a 

Fitzherbert,  all  adopted,  but  which  Mr.  likely  tg  be  realty  ateful  to  our  govero- 

Chrittian,  following  the  edibr-dictiait  at  ment,  impeaea  no  iDconrenianl  reatraiMs 

Lord  Coke,  diiapproTes.  on  the  mBvementa  of  Ibreignera  wbo  riait 

Pare£<n.<in)    The ■aoiaTQcnBI teet, M  our   country;  nor  any  of  those  tiresome 

a  qualificattDn  for  certain  olBces,  ia  repeal-  fbrniatities  respecling  paaeprts,  to  which 

edby  the  stat.  9.  Qeo.  IV.  c   17,  and  attt  Ei^liahmen  have  to  tubmit  on  the  eotiti- 

t  Oul.  IV.  c.  7,  and  a  declaration  aubatl-  nent. 

hied  In  lieu  thereof;  by  which  the  party  Page  365.  00)  The  statute  of  6  Gech 
prolease*,  upon  the  tnie  faith  of  a  Chri»>  iV.  c.lOT,  absolutely  prohibits  tho  iia^- 
tian,  that  he  will  never  exetcise  any  pow-  lolion  of  arnu,  ammunition,  and  utensils 
er,  authority,  or  influence  which  he  may  of  war,  by  my  of  OMrchandiae;  except 
Muees,  by  virtue  of  bia  office,  to  iDJnra  by  licence  from  his  majesty,  fer  famishing 
orweeKen  the  prateatani  church  as  It  11  his  majesty's  public  ■ton's  only.  And  tha 
liy  law  established  in  Rug  and,  or  to  di»-  same  atatute  provides  that  the  tipiTttdian 
tnrb  the  nid  churrh,  er  the  hishopa  and  of  amw,  ammunition,  military  any  naial 
clergy  of  the  aaid  church,  in  the  peaaea-  Mores,  and  any  orticlea  (except  copper) 
«on  of  any  rights  or  prijrilefcea  to  which  which  hli  m^aaty  ahall  judge  capable  of 
■ncfa  church,  or  the  said  bishop*  and  clargy,  being  converted  into,  or  maJe  useful  in  in- 
tra or  may  be  by  law  entitled  creasing  the  quantity  of,  military  or  naval 
By  the  alalnta  of  10  Oeo,  IV.  c.  7,  the  stores,  may  he  prohibited  by  proclamation 
neceesity  of  making  any  dactalalioD  or  order  in  council. 
against  transubstantiatioh,  invocation  of  Page '265.  (»1)  Bv  the  statute  of  .^9  Oeo. 
aainla,  and  the  sacritice  of  the  mass  as  III.  c.  19,  it  was  declared  tu  be  a  misde. 
maclited  lathe  churchofRnme.ssaqnali-  meaner  (puniahable  by  fine  and  impri 
Scation  for  the  exereiae  or  enjoympnt  of  aonment)  in  any  British  subject,  to  enllii 
«ny  office,  or  civil  ri^t,  is  repealed:  and  or  serve  in  any  foreign  service,  military  or 
i;«tead  of  the  oaths  of  allegiance,  anpre-  naval;  or  to  go  to  (oreij;n  countrlei  with 
Biacy,  and  abjuration,  as  qusMGcstiona  for  intent  to  enliat  or  ssrre;  or  to  procure 
holding  civil  or  military  ofBcea,  Roman  oaiera  to  enlist  or  serve;  unless  by  leave 
Catholi'i*  ar«  rifqoired  lotane  the  iialh  set  of  Ihk  citiwn.  And  it  wis  enacted,  that 
^tth  in  the  said  act.  veaaela  with  British  suhjecbi  on  board,  en- 
Page  ;i31.  (£8)    Bt  the  (MiiN  Bf S  Jl  4  tN("d  la  hteiga  service,  night  b«  detalM* 
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14b  ftSDI-nONAI.  MOTH. 

«d  at  u  y  pnrt  in  hit  majeat)'^  domtniona.  tmtment  of  Miob  tnd  Iniiiici  m  nm* 

T'le  xUtute  (vu  never  a  popular  one,  and  icEnlaled, 

giKeramenlhajvrlnkedillbe  evuiotia  of        Page  309.  (4(1)   Or  nwrit  de  latuUu*  t»- 

It,  wLi  :h  have  been  notorioual;  precCiBed.  guirnde,    which  la'  the   more    coBBOk 

fajn   274.(32)    The  eierciu  of  thie'form.     From  the  atrictQin  wilh^nhkh 

|ir<.-ioi(ative,  the  crown  hai  not  been  very  the  anlietit  wriia,  and  the  commuaioH 

■nxiuui  to  rttain  to  itself.     Theaiaiatance  framed  thereon,  were  wonled,  th«y  cosld 

of  paFliameot  has  been  called  in,  to  at-  not  be  sustained  against  any  person  wtaa 

tiimpt,  by  legisliitiveenactmentj,  loMCer-  vraa  not,  in  the  nKMt  absolalt  import  at 

tain  and  cstabliab   unlForuity  of  weigh ti  tlie  terms,  an  idiot  ora  lunatic:  but  in  or- 

«jid  measures.     See  the  statutes  of  5  Qeo.  der  to  inc|iide  parties  who,  although  they 

IV.  c  74;  of  6  Geo.  IV.  c.  ii;  of  4  ft  5  could  not  mrirtiy  be  described  as  idioti  sr 

Gul.  IV.  c.4!f;  and  of  5  fc6  Qui.    IV.  c.  \aDUie*,vtereiuncBmptilesmmii,tad<X' 

t>3,  wldch  have  superseded  the  old  Win-  posed  to  every  specie!  of  traud  and  injat- 

chest^r  standard  and  measure*.  -  lice,  commissions  were  framed  in  the  no- 

Ps^e  277.  (33)    The  offence  of  conn-  t*re  only  of  the  writs  foroierly  in  xam. 

t«rfeiling  the  current  coin  of  tha  realm,  The  modern  commisaioiMare  made  out  by 

•a  well  as  certain  other  oSences  relating  letters  patent,   under  the  i^eat  a^al,  aad 

to  the  coin,  were  furmeily,  by  Tarioussta-  are  held  to  extend  toall  persons  of  unaooad 

tulca,|iunish^le  with  death.    Those  kws  mind.    {Expartt   SuuUaiU,  Ambt.  Ill: 

have    recently    been  .  colsolidated    and  Ridevaj  r.    DanniH,  8  Ve«    66).     Aad 

^mended  by  the  act  of  3  Qui.  I V.  e.  34,  bj  virtue  of  the  statute  of  3  fc  4  Gul.  IV, 

whereby  the  punishment  of  de^  Tor  such  e.  3b,  such  commisHon*  may,  if  iha  loid 

ofTn noes  is  abolished.  chaacelior  thinks  Gt,  bedlrected  to  oae 

Page  280.  (34)    The  court  of  delegates  commiaiiioner  only,  In  order  to  save  M- 

tws  been   abolished,  .and  its  jurisdictioa  pense.     Formerly,   three   ooinniis«ion«a 

traasl'erred  to  the  iud'cial  committee  of  the  were  held  to  be  neceeau?,  in  all  caau. 
privy  council.     See  statutes  S  it  3  GuL        Ptge  31>>.  (41)    The  multirariotM  laws 

tV.  c.  9d,  3&4  Qui.  IV.  r  41.  relatjn([  to  the  customs,  which  were  in  el- 

Page  •iSii.  [35)    The  statutes  of  3  &  4  latence  preTlouslj   to   the  5t)i   of  Julv. 

Oul.IV.c.  9il,provideBrorlhemore*peedj  10ii9,  were  all  repealed  by  the  ststate  of  6 

iBtiirnanclrecoveryDrfiDea,uaercement«,  Gea  IV.  c.   K15;  and  such  of  the  enact* 

forfeited  recognizances,  pensltiet.and  de-  ment*  as  it  was  then  thought  St  to  tetam 

vdaiids.  were  consolidated  in  tfie  stalateijof  bCe*. 

Page2t«).  (36)    Finearorthesepu^rases  IV.  c.  106,  and  107.    The  last-nan>ed  sik. 

have  been  abolishisl,  and   mors  simpli  tute*  (together  with  several  acts  of  snbae- 

modes  of  assurance  substituted,   by   tha  quent  date,  relating  tn  the  nme  mstterj 

•tat,  of  3  ft  4  Gul.  1 V.  c.  74.  were  in  turn  repealed  hy  the  ata^te  tl  I 

PageS-jg.  (37)  See  Book  2,  p.  TS;  Book  It  4  Qui.  IV.  e.  EiO.andlwo  other  connl- 

3.  p.  284;  Book4,pn  190.381,3%.  The  idated  acB  were  paased,  by  one  of  whiek 

ktaCute  of  54  Geo.  III.  c.   145,  greatly  re-  {3  &  4  Oul  IV.  e.  51)  the  managnmentof 

laxed  the  law  of  fbrRiture,  so  tar  as  land-  At  ctntoms  is  entrusted  toaboanlof  cMt- 

ed  property  is  concerned^  and  the  statute  miaaioners;  and  by  the  other  act,  (3  k  4 

wf  3  &  4   Gul  \S    <:.    lOli,  a  10,   is  still  Qui  IV.  c.  52),  (he  general  regulation  el 

more  Ulieral.    No  attainderofrelony  now  Hie  customs  is  provided  for     It  is  aaae- 

ai tends  to  the  disinheriting  of  any   heir,  eessary,  therefore,  to  look  back  liirtbcv 

or  to  the  prejudice  of  the  riuht  or  title  of  than  to  the  last-mentioned   acts,  tnr  lb* 

any  other  person  than  thaolRnder,  during  existing  law  relatinji  lolhe  ciMtam&   The 

his  natural  life  only.     And  with  respect  to  subeequent  slatntes  ofik.i  Rnl.  tV.  c. 

.  forfeitures  ofperiona!  property,  the  crown  IMi.  atld  of  5  ft  6  Qui.  IV.  c.  6>l,  relate  to 

exercises  its  rights  very  leniently;  in  cases  maltets  of  detail  on  this  snbject. 
where  indulgence  to  the  families  of  oflen-        Page  317.  (43)    The  laws  tar  the  p««- 

Jcra  can  reasonably  be  asked, a  proper  re-  vention  of  smuiglingare  all  consolidatad 

presentation  rarely  (I  believe  neverl  fails  in  the  statnle  oTS  fc  4  Gul.  IV.  e.  53    In 

to  meet  site  ntioD.    Homicide,  not  feloni-  this  atatote,  thvpunishment  of  death  isre- 

ous,  now  entalis  no  farfeitnre,  by  virtue  lained,  by  the  5Bth  and  Kfdi  sections  fas 

of  the  Stat  »  Geo.  IV.  c  31,  s.  ID.  cases  in  which  rtiree  or  tnore  armed  psN 

Page  3()U.  (3ft)    The  statute  of  3  It  4  Oul.  sons  assemble  to  assist  in  the  illpgal  land- 

IV.  c.  9!),  provides  for  the  more  speedy  ing  of  goods,  or  in  rcMuing  goods  Mixed; 

rutiim  end  reeoveiy  of  deodands  aiul  for  eases  in  which  persons  shoot  at 

Page  :<05.  (39)    Thestatutesof  Geo- III.  any  boat  belonging  tothe  ravy.qrinthe 

riled  in  the  text,  were  repealed  hv  thesis-  service  of  the  revenue:  or  shoot  at,  ol 

|.it«nr  9  Geo.  IV.  c.  41,  which  hss,  in  its  vrotind,  snt  officer  employed  tcrthepra- 

turn,  been  repealed  by  the  statute  of  S  fc  Tenllon  of  smugicling,  orany  peraon  Bcnoi 


r,  by  which  act,  and  by    in  his  aid  or  assistancs  in  the  das  ewe« 
at  of  3  A  4  Gul.  IV,  e.  ^,  the  eare  and    tioa  tf  hia  dntr. 
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PiBeS3a.(43>    8m th>MhMqMBtit»-  AtntoorTfcSOM.  1V-C.M,*»14&» 

feitaaof  41  Geo.  III.  e.  T;  4S  Ow).  Ul.  c  Oal.  IV.  c.  81. 

U;  laOto.  111.  cc.61fc<»;  57  0wi.  III.        The  truitsoftlie  uveral  lurnpilcetinJ* 

e.  fiti;  4  (i*a.  IV,  e.  81;  6  Uao.  IV.  cc,  lU  in  the  neighbourhood  ot  the  mctropolu, 

fc  ^  £  Q«a.  IV.  oc.  S8  &  44i  '  k  6  Geo-  north  of  the  river  Thame*,  were  uoiwali- 

IV.cc.  6&3l,(purticalwljUieUitrineD-  dilul  by  the  locil  >ct  oJ  7  Geo-  IV.  e 

lioned  statute);  4b  b  Gul.  IV.  e.  Ti  5  fc  Wi,  which  act  wu  anianded  by  the  gen 

KOal.lV.c.  )!5,utotbreigDletteni  wtd,  eral  atatute  of  iU  Geo.  IV.  c.09.    Thu 

wiib  taped  to  Ireland,  53  Geo.  XIL  c.  58,  statute  of  5  b  C  Qui.  IV.  c.  50,  conDolido. 

aod  2  Qui.  IV-  c  J6.  tea  the  lawi  relntiog  to  highways. 

Pue  M6.  (441    The  raultiTarioiu  and        Page  3ljl  (47)    AsuDit  this  inconva- 

complicgitedLawBrorUie  regulatioaofsoak  nience,  proviiioa  ia  ma4e  by  tha  attiutb 

■nd  house*  of  correction  in  KngLand  aad  a(  i  It  b  GuL  1 V.  c.  7(j.  which  enipowen 

Wajee.  were  coosolidrntM  and  anieDded  by  the  comtniiuioticra.  appoialed  under  that 

the  itatuEe  of  4  Geo.  IV.  c.  64,  which  act  act,  to  direct  the  union  of  two,  or  more, 

mi  in  turn  amended  by  the  italute  of  5  pwi^es,  torthe  purpose  of  t  joint  uttnin- 

Geo.  IV,  c.  Si;  and  greater  unirormily  in  utntion  and  nuaagelueDtof  Uieir  reipac- 

tbe  governtneat  of  theprisoD*  la  England  tive  (wuper*. 

and  W^ea  ii  preachbed  by  theUatuIeor         Page  3li2.  (4«)     The  !<  mcthoda  orgaili-    ■ 

ft  fc  tiGul.  IV-  c.  38,    Pr^Mtatory  report*  ing  aettletnenti"  have  been  curtailed,  ana 

rcapeclinggaol^  in  Scotland  were  directed  liugation  upon  that  point  proportionablT 

b?  the  statute  of  10  Geo.  IV.  c.  M.  dituinuhed,  by  the  statute  of  4  kb  Gul, 

Page  347.  (45)    Caniiidates  for  the  situ-  IV.  c.  76.    In  thi*  respect,  the  act  can 

alien  of  eorooer  •ometimea  expend  large  hardly  fail  to  meet  general  approbation. 

BOms  of  Dioney  to  forward  tbeir  election,  It  has  •boUshed  all  cl«iais  to  settlement  in 

There  have  treen  struggles  oT  lata  be-  respect  of  hiring  and  aervive,  or  of  ap- 
tHeen  coronen  and  the  [lublic  preas,  a*  lo  prentlceship  to  the  sea-service,  or  on  tm 
the  right  ol'  reporters  to  be  present  at  in-  gtoutMl  of  having  served  a  parochial  otGce. 
questd;  and  it  has  been  decided  that  coio-  It  has  enacted  tiiat  no  aetUetaenl  shall  be 
Een'  CDurta  ace  not  open  courts,  but  that  acquired  by  occupation  of  a  tenetnenl,  un- 
it nssls  entirely  vrith  Uie  coroner  todetar-  less  the  occupier  shall  hare  paid  poor-rates 
nine,  arcording  to  his  discretion,  who  lor  the  same,  for  a  year;  and  turthor,  that 
■hall  and  who  shall  not  be  admitted,  no  person  slall  retain  asettlement,  gained 
(Carfif.  V.  t'trraad,  G  Barn.  k.  Cress,  by  poeaaasion  of  any  estate  or  interest  in 
GSG;  y  D-  fc.  R.  G57,  S  C.)  any  pariah,  for  any  longer  time  than  luch 

There  are  InsUnces  of  coronen  harin;;  peraon   shall    inhabit  within   ten    miles 

exercised  theiroSce  in  the  moat  vexatious  thereof;   but,  if   he  therealter  becoinea 

•nd  opfireasive  manner,  by  oblrudiof  then)-  chargeable,  shall  be  liable  to  be  removed 

tetves  Into  privata  familiss,  to  their  great  to  the  parish  wherein,  previously  to  such 

•anoyance  and   diacomforl,  without  an;  inhabitancy,  be    may  have  been   legally 

prelenceofthedeeeasedhavjngdied  other  settled;  or,  in  case  he  may,  auhaequentiy 

than  a  natural  death:  but  Lord  Ellenbo-  to  such  inhabitancy^  hare  ||;ained  a  legi^ 

rough,  in  the  case  of  'I'hii  King  i.   The  settlement  in  some  other  pariah,  then  to 

JiaUcn-f  Keai,  11   East,  iM,  declared  such  other  parl-h.    The  altera! iona  in  the 

this  to  bi>  ■•  liighly  Illegal."  other  heads  of  aettlement  enumerated  by 

^ybk,6  Uul  IV.  c,  76,  aa   e'3,  63,  it  Blackatune  will  be  found  slated  in  ths 

it  enacted,  that  the  council   of  every  bo-  annexed  note. 

NUgh  in  which  «  sepante  court  of  quar-        Page  IJii^.  (49)     By  tl)e  Tlat  section  of 

ter  sesBiona  is  holden,  ahall  appoint  a  lit  the  statute  of  4  li  5  Gul.  I V.  c.  7li,  Jt  ia 

person  tc  be  coroner  of  audi  borough;  and  enacletl,  that  every  bastard,  born  after  tho 

that  every  such  coroner  snail,  annually,  daasing  of  the  act,  shall  follow  the  sciilC' 

on  or  bcfire  the  1st  of  February,  make  a  ment  of  its  mother,  nnlil  such  child  shall 

lelurn  to  a  secretary  of  slate  of  all  the  in-  attain  the  age  of  siiLleeu,  or  shall  acquire 

quests  holden  by  euch  coroner  during  (he  a  settlement  in  its  own  right.     The  blrth- 

f  t  IT  endiai:  on  the  lat  day  of  December  place,  Iheiefore,  ot  an  illegitimate  child, 

immediately  preceding.     The  iAtit  sac-  is  no  longer  Ihe  first  point  lo  be  aacerlain- 

taiD  of  tlie  said  statute  provides,  that  in  ed,  aa  aflording  priiai.  /ucii  evidence  of 

boroughs  nut  having  a  separate  court  of  its  settlement;  though,  if  the  mother  can- 

Suarter  aesaions.  the  county  eoronsrsahall  nut  be  proved  to   have  a  seltletnent  elae- 

anceforward  act.  where,  the  parish  in  which  the  haslard  is 

Page  .168  (-Ui)    A  mare  recent  conaoli-  born  may  he  saddled  with  the  burthen  of 

dation  of  Ihe  laws  rulallhg  to  turnpike  its  support 

toads  was  effectod  by  the  statute  of  3  Geo.         Pai(a3i>L.  (fiO)   Abolished.     (See  ^>ova 

IV.  c-  ICli,  which  act  was  explained  and  note  ■)«.) 
vneuded  by  tlie  stMutea  of  4  Geo.  IV.  cc, 
16,  aod  Sb,  ftud  further  aueaded  by  the 
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Hee,  or  to  »  b««Mli(Mar  enrcWog  tba  k«)BMDp«linpMaM'ln  AacticM^lv- 
lrBde  of  the  »tfta  ■  fidien^O' or  athw  ptivlbfc  feOoW-creunrcs  of  hixrtf,  mi 
Hire.  (8m  ibtnti  *k.i  ChD.  lY.  a.  %,  aaren  in  tbs  proSb  wMch  (or  ■  chUUT 
B.  87.)  Ud  a  bait  iud  boBD  milp  by  tlic  pntai- 
Pige  K4.  (SB)  CoDtinaed  rradenca  giAon  o{  that  crime,  should  miao  itoar  ■ 
irithin  ten  itiilea  of  Mcb  cstan  [i  now  iv  pnportiaD  of  fte  pecmur}  Iom  iuennreil 
qBi»(t«,  Inorderloliieydbelhi*  tltlato  n  id  kri;  diacDntiBinnce.  WheOw 
ktetUeiMiri.  (SBeai>l«,p.447r  n-^ft)  aU  tbc  pfovwaiwef  the  act  alladed  te 
PageMS.  (bS)  Theaathlartiipreiuejr,  ware  i*^  digested,  Inay  be  swiona^ 
thjurotion,  and  allegiaoee,  alluded  to  w  doabtedj  but  a>  to  the  principle  of  tka 
the  lBzt,are  no  toiler  reqairedlobeteken  nMrara,  Hwrs  can  be  no (luestioiL    limr 


t>e«larat)om  have  been  aubMitated,  bf  aMlexeliulveTlilitsoftTHli^iahwMghl 

oiestatate  of  6  A  0  Gdl.  IV.  c.  63,  In  v»eM«b«lisbedt>)'Bt«t  SfceGnL  IV.  a. 

ana;  mMs,  where  oaths  were  nmnarl;  "Wi  a.  14> 

reoulred.  PBge433.(fl))  8ee7H»f,pi435,andUr. 

Page4ie.(5g)    Wlietherthanldmvlga'  CbrlMIaa'a  note  thereto. 


Mj  oSte  or  cItII  right.     The  atanta  of  act  of  jtntiae  to  iowrad  saiaoH  is  Mit  la 

10  Geo.  IV,  e.  7,  preMribea  anther  fom  be  repwMEtl  of,  altho^  the  beoedk  at 

of  oath  to  ha  ttktn  bj  Ronan  Cadtaltes,  HiM  ataaaaieDt  nay  Ml  be  imiuediatsl; 

wbkh,  if  didy  obaerfeid,  ia  catonlatad  ta  spMMit. 

affitrd  equal  securi^  to  the  PMteHSM  pf  P)B«  196.  (£6)  The  ■Utsto  of  b  Eltx.  c 

Temment,  witheut  ahackltf  the  leUgioua  i,  ha*  been  In  uit  repealed  bjr  the  acta  i4 

Is^inf^ef  its  Catbolte  aubjscu.  H  Geo.  III.  e.  4V,  and  64  Geo.  Hi.  c  H; 

Page  377.  (34)    Benefit  of  elerir,  m\th  and  tbaee  an  other  porliona  of  the  okhr 

reMwet  In  fwntoni  eonrleted  of  Mimj,  it  atatute  wbich,  tboaah  not  bnnally  repeal 

Mflrelr^ioLidted,  by  aieiMut0er7k8  ed, bwr*  becsma  ^mleta.    The  nuden 

Oeo.  EV.  c.  3»,a6.  aM*  on  A*  anbJMt  of  wage*  and  ^Tpn* 

nwe40S.(5S)    NowbjIheititMasfS  Uocablpa  ara  90  G«o.  II.  e.  19,  I  Geo.  IV. 

*4aul  IV.  c.  49,  Hta  entcted  that  all  e.93,4  0eo.  IVicc.  99^34,  1  Jc«Od1. 

(tnakets  and  Horavian*  shall  be  permitted  IT.  cc.  3S  fc  37;  and  aa  to  aaprantica  to 

Mmake  an  affirmation.  Instead  of  taking  flis  Ma  aanice,  6k6  GnLIV.  e.  19,« 

an  oath,  in  all  placed  and  for  all  purpose*  9a-'49. 

whatsoever,  when  tneaa  la  or  shyi  bs  Pw43n(»)  The  repeal  ww  at  leMlb 

Nanired,  eilbM  bf  oenaioa  or  statute  law.  eAded  by  Ute  alal,  of  M  Gaa  III.  c.  90, 

»._..._„  __i_...  i__    -tMaMti,tiT  BM!exelnslv«Tl|litsoftTBdi^inbwv«ghl 

ir.  c.  63,  In  WeMabelisbedtfyatatSfceGnl.  IV.s. 

ne  ntrmarly  TV,  a.  14> 

PBge433.(fl))  8ee7H»f,pi435,andUr. 

»  old  navlg*.  CbrlMIaa's  note  thereto, 

jodiebnii  at  Tb*  preeent  law  reA>«ctine  theaoHn- 

thelr  utility  nintioB  of  mairi^et,  w  to  b«  Imad  at 

i  the  change,  the  atauta  tf  4  Geo.  IV.  c.  76{  6  6a» 

orciFcnmstUices.becomeniorsIhandowbt-  fV, c  3^^  6Geo.  IV. o.  99{  and  11  Oast 

All,  bvton  they  were  relaxed  by  modem  IV,  and  I  Qal.  IV.  e.  18- 

statutes,    As  to  the  )|«senl  state  of  Ok  P«ge  434.  (61 )    See  statute  &  ft  S  ObL 
hW  with  rcapoct  to  the  revenue  of  etto- .  IV,  o.  M,  which  m»k«a  nil   DnrriaeM 

(otes,  navleaimn,  and  amusing,  »ee  the  within  the  prohibited  degreas  of  coMaik 

atatuteaof  3*,4  0nl   IV.  ca5U,  61,6-2,  guinityur  affinity  absolutely  void. 

&3,54,M,M,ftT,  56,59,  60,  fc  61,  with  Page  449.  (63)    By  fte  statute  of  4  *  S 

the  itatutei  of  4  &.  5  Gul,  IV,  cc.    13  t,  Gul.  ]V.  c.  16,  t.  b~,  every   hnaba^  li 

n,and5  A  6  Qui.   fV.  c.  66.    All  the  made  liable  to  maintain  thecbiidrsnof  bis 

acta  relatiTe  to  theM  three  Important  sub-  wlft,  bom  before  hia  uwrriage  with  hsf, 

Jects,  which  were  paivedpftvlmiaiy  to  Iho  whoever  Was  their  father,  and  wbethcf 

year  IHTO,  are  repealed,  wiA  the  oHcep-  such  children  be  legftimate  os  iLlcgilimai^ 

tion  or  those  e«preitfy  meMioned  la  the  antil  such  children  atlajn  tht  age  of  si^ 

third  section  of  the  tiatots  of  3  A  4  QUI.  taan.  or  until  the  death  of  the  moltier. 

IV.  c    50     this  exceptiun.to  be  sure,  Page  4!ie.  i63)    The  lawoBthisaobie:^ 

atill  leivea  fh«  code  a  tefy  tnultlfariottf  baa  been  most  materially  altered.     By  lb« 

•ne,  though   It  vety  greatly  lesaens  both  69th  seotlun  of  thestatute  4  *  5Gul  IV. 

Ha  bulk  and  its  pervleiiity,  a.  'S,  all  prsviow  acta  relating  to  the  lia. 

Page4'J4.  (57J    By  tfie  Klatv»  of  9  A,  4  abiAty  and  punMiment  of  tte  putative  V 

Onl.   IV.  c,  Tf,  aliTHy  waa    abolished  Ihera,  or  to  the  panlahineDt  ofmolheraof 

throughout  the  British  colonfes,    Thesum  illegitimate  children,  are   repealed     Ba 

of  twenty  mlUii'na  steriing,  whkh   was  theTlst  section  of  the  vaid  act,  it  is  anaci 

auigned  to  the  Weal  India  planteiD  aa  a  ed  that  bastards,  until  the  age  of  nixteefl 

compensation  for  the  Icm  they  aualained  ahallfotlowHieiettleincntoiliieirmoAeMl 

liy  the  liheralioD  of  their  alavei,  was  no  unleaa  they  acquire  a  aell.emen   in  thcil 

doubt  ■  serious  addition  to  oar  national  own  right;  and  Chemutheiiahall  toboond 

o<unheiia;  but  It  wet  right  that  -they  who  to  nulaNilB  each  oMldrei  np  b<  LMt  h" 


■a  t:  Co  Ogle 


pTondod  *och  motiiaii  lo  long  reauin  no-  ulToa  if  thiir  loctl  latBrarta  li  ut  bcnra- 
ntrried,  or  widom.  If  tha  nHtbar  of  An  tirwvM  fanperl]'  atteDded  to.  The  iur>- 
UlegititiMte  ebild  be  oiiabLe  to  muu-  lute  hw  e*ea  ■  more  democratic  tendency 
lajn  it,  the  nriah  to  whicli  it  ii  chsne-  than  the  act  tor  rerurming  the  reprcaenta- 
•ble  tan  olibin  no  order  on  the  pnlatire  tlon  of  the  people.  CenRiiIiziktiDn  of  poir- 
blher  of  the  child  for  its  lapporl,  an-  er*t  nieseat  of'giiVeminent,  [a  the  «ure^ 
teas  the  evidence  of  the  mother  ahsll  be  mode  of  exCeniilnf  regal  or  ariBtocntinl 
corrobonted  ki  aoaie  material  partkular  aathority  :  Uie  estmblisbment  of  a  gratt 
by  other  teitimoDy  ;  tbi»,  in  a  vast  ma.  Damber  of  "  little  republics,"  (aa  Bfaclt- 
Jority  of  easel,  miut  exclude  parishes  from  itone  calli  corparafiona,  p.  4GH,)  thioutji- 
•ny  proapect  of  relief  i  but,  even  if  they  out  the  coilntry,  and  not  only  allowing  Lot 
can,  in  any  case,  bring  fbrward  corrobon-  comp«tling  them  lo  leva  hoH'  to  |;ovem 
live  testimony  touching  some  material  ptr-  themsetvea,  must  necewBrily  increiue  ita- 
ttculan  as  to  the  begetting  of  the  child,  tnocratic  ascendency.  Other  orj^anlc 
■nd  obtain  an  order  on  the  father,  sucK  changes  mual  follow,  either  with  asoodur 
order  will  continue  in  force  only  until  the  a  bad  grace  on  the  part  of  the  legislature, 
child  attaiastheageofsevenyeara;  though  may  they  alt  work  forthe  general  good;  and 
the  mother,  if  able  and  unmarried,  is  bound  no  vmsperalion  be  e.Tcited  by  fruitlesa  ds- 
to  maintain  lucfa  child  until  it  ia  aixtcen.  lay  or  impotent  reaistallce  to  what  is  ab* 
(See  the  T2ad  section  of  the  statute.)  If  stractedly  juat,  and  practically  inevitable. 
■  woman  marritrs  alter  pv\ag  birth  to  il-  To  give  a  aumiaaiy  of  tlie  contents  of 
Intimate  chiklren,  her  tiuatnind  is  bound  the  act  cited  would  occupy  too  much  apace, 
Id  tiiaialsJn  (hem,  till  they  are  siileen,  and  is  the  less  required,  aa  every  burgw 
WtloM  the  mother  dies  before  that  time,  will,  of  course,  study  the  act  itself. 
^S«e  the  57th  seclioD  of  the  statute,  vhich  Aatill  more  pouular  reform  of  municipal 
iacitadiii{e,p.  449,  n.  62.)  Thattheprac-  auIhorltieB  tlian  has  been  granted  to  Enc- 
ticat  operali<Hi  of  the  old  bastardy  laws  land,  was  established  with  reapectto  Scot- 
was  bad,  ii  undonbtad  ;  th^  noma  of  its  land,  by  the  statutes  of  3  ft  4  Gul.  t  V,  at. 
eriU  are  got  rid  of  b;  the  new  syitam,  ia  7ti  &  77.  But,  whilM  this  note  is  goiiw 
•qoally  certain  ;  but  whether  mcral  mia-  through  the  press,  a  similar  measure  of 
cbiels  of  equal  magnitucie  have  not  been  jiutice  to  Ireland  has  been  repudiated  by 
iDtrodiictd,  is  a  queatioo  which  must  b«  the  house  of  lorda. 

referred  to  experience.    A  prudential  r«-        Pase  477.  (G7)    By  the  statute  of  S  fc  3 

•traint  is  taken  off  one  sex,  to  be  impo-  Gul.  iV.  a.  64,  which  was  madetopreveal 

■ed  on  th*  other.    The  want  of  cbutilj'  the  application  ol  corporate  property  to  th« 

[b  women  ia  to  be  more  aeverely  visited,  purposes  of  parliamentary  etecliona,  it  k 

Fa^459-(Gt)Thefttherofanlnfant  legi-  enacted,  that  any  member  of  a  municipal 

timata  child  is  entitled  to  the  custody  of  it  i  cotperatioa  who  ahall  authorize  any  paj- 

but  the  mother  of  an  illegitimate  child  in  meiiE  by  the  aaid  act  forbidden,  or  ynp 

preference  to  the  putative  father.   (5  Cast,  shall  assent  to  or  concur  in  any  iffirinstiva 

821;  1  Boa.  fc  Pull.  N.R.  148]  7  East  ^79.1  vote,  order,  or  proceeding  relating  thereto, 

F«ge  4>I5.  lG5)  The  scu  cited  by  Black-  or  shall  iini  or  seat  in  his  individual  cap*. 

atoae  for  this  puaitioa  have  bean  repealed,  city,  or  affii  the  corporate  seal  to  any  deed 

but  only  for  the  purpoae  of  consolidating  Or  instrumealby  the  said  actdeclartd  void, 

Bielr  proviaions,  and  extending  the  reme*  shall  be  guilty  of  a  misdemeBnor ;  and, 

dial  powers  of  caurta  of  mjuity  in  such  beingthereotlenllyconTicted  inthecouil 

cases.     (See  the  aUL  of  II  Ceo.   IV.  fc  of  King's  Bench,  shall,  in  addiiion  to  such 

1  Oul  IV.  c.  70).    The  law  respecting  the  punishment  as  the  court  may  award,  be  for 

pn^'rty  belonging  to  infants,  beoeficially.  ever  disabled  to  hold  any  office  in  the  same 

U  consolidated  and  amended  bv  the  itU.  corporation. 
of  II  Geo.  IV.  fc  t  Qui.  IV.  c. '7^.  Page  477  (68)    The  aid  of  the  court  of 

Page  467.  Ifril)  The  statute  of  5  fc  1  Gul.  Chancery  is  now  lent  to  eofoice  the  pt«- 

IV.  c.  7G,  has  remodalled  our  English  mu-  ceaa  of  the  ecclaaiastical  courts  in  casea 

Xicipal  corporation!,  and  placed  Ih^  ad-  of  contumacy.   (See  the  itat.  of -2  fc  3  Gti 

■Binistration  of  ifaepowsrsandduties  there-  IV.  c,  93  I  On  the  other  hand,  Ibeirpoww 

of  in  the  haiuls  of  Ihos-  whom  the  parties  of  eaeammDiticalion  vns  gristly  curtailed 

tnaiadiately   interested  mav  elect.      As  by  the  sbCute  of  53  Geo.  Ill  c.  VJl, 
there  was  no  disposition  to  piHs  hard  upon        Page  464,(69)  By  the  1  Bet.  Laweof  New 

Ae  old  gystam  when  it  was  crumbling  to  Vork, '  IrllS.)  p.  346,  passed  April  9,  1811, 

its  fall, thereiistiij  lessinclination.oatha  il  ia   enacted  that  on  (he  dissolution   of 

nut  of  the  present  writer,  to  trample  on  any  corputalion,  the  directors,  fcc,,  shall 

t,  DOW  it  has  been  thrown  to  the  grunnd.  be  trustees  of  the  corporate  property,  with 

Though  the  act  just  cited  received  aoma  full  power  la  sellle  ail  its  aflaira,  pay  tha 

dam^e  in  passing  through  the  houae  of  debts  and  divide  the  surplus  moneys  aod 

|Hera.  it  atill  has  placed  the  Rovammant  of  other  properly  among  Ihv  *tockboldpra,fce. 

ibsmunicipalcorporatiDnnorEnglandupon  The  same  law  is  re-enacted,!  R.  S.  *iUO,  1 

ao  broad  a  basis  at  popular  election,  that  it  9,  10.     See  also  contrary  >o  tha  text,  Co 

Will  be  l»^  bull  la  tha  buigcsseB  them-  LitL  13,  b.  mrfeS.  GoOqIc 


BOOK  THE  SECOND. 

Pige  13.  (1)   Mi   Pretton,  commenting  unlem  *ach   modua,  ezemptino,  or  dit 

oi^on  the  puwge  Iti  the  lest,  ■*}■,  "  by  it  charge  ahail  be  proved  to  have  exbited  mi 

m-iat  be  unJersUod,  that  Ihs  father  can-  been  acted  upon  »t  the  time  of  or  wilhio 

Dotsucceed  tohia  aon,  nereljr  in  tt<  cA^F'  une  vear  pejit  herore  the  pamitiE   of  (be 

'  ailer  and  nlatian  qfJaUur.     In  any  other  act."'*    The  alalutp  of  3 1 1  Gui.  fV.  c.  -T., 

■eii3e,  it  is  nut  by  any  means  accurate  lu  will,  at  no  distant  period,  place   bcj-cnd 

*>r  the  father  cannot,  ■  by  any  the  remo-  litiip^un  »ucb  claims  to  tithes,  inoduses, 

teat  posfibility,'  succeed  to  the  B<,in  as  hii  and  compoBiliuos,  as  do  not  belong  to  vlee- 

ini»«iljat(  heir.    It  seems  to  hare  been  mosyiiary  corporations  sole;  and  with  tc*- 

Rlackslone's  iiilenlion  lo  deny  that  there  peel  to  such  rorpuretiona,  it  is  to  be  hoped 

were  any  poisible  means  by  which   the  that,  the  tithe  bill  e:ipected  to  be  intrudn- 

tUher  conlJ  succeed  as  Immediate  heir  to  ced  in  the  preSL-nt  session  of  partiampnt, 

his  son.    A  contrary  docIKna,  however,  Of>H'J.l  will  adjust  their  claims  ;  and  lliil 

b  clearly  established.    It  has  been  held  Ihc  measure  will  be  allowed  to  becomn 

that  the  father  maybe  Immediate  heir  to  taw.     IlmiMl  besalutary,if  it  drie*  upthn 

his  ion.  Of  tit  Koiad  eimsm  at  thu  ifn.  tnoil  abundant  source  of  dissension. 
When  a  father  would  be  entitled  to  be        Page  31.  (5)    But  the  time  of  prracnp- 

heir,  as  cousin  to  the  son,  if  he  did  im1  tion  has  lately  betn   much  shortened  by 

lustainthe  relation  of  father,  he  is  not  ex-  the  aUtute«  of^  &  3  Gul.  IV.  c.  100,  and 

cluJed  merely  on  the  ground  that  he  ii  the  3  &  4  Gul.  tV.  c.  97. 
father.    Suppose  then,  two  cousins  to  in-        Page  33.  (6)    The  enjoyment  of  li^t 

termarry,  and  that  there  is  Issue  of  that  of  common  of  pasture  has  received  soma 

maniage  a  son,  who  purchases  lands  and  beneficial  reflations,  by  stal.  of  13  Geo. 

dies;  in  inquiring  for  the  heir  to  the  son,  HI.   c.    81,   sa.  17—31;  and  by  the  sut. 

It  Is  a  deciaivi- objection  to  the  claim  of  the  ule  of  8  &3  Gul,  IV.  c.  7i,it  is   enac- 

father,  that  he  is  the  father,  as  often  as  the  ted,  that  claims  to  right  of  common  shall 

question  is,  whether  he  shall  be  preferred  be  absolute  and  iodereasibla  after  aixlj 

to  the  ancle  or  great  uncle  of  the  son,  on  yeara'  enjoyment. 

the  part  of  the  lather.    But,  let  the  pater-        Page  37.  (7)     Usage  alone  will  not  sop- 

nal  line  fail,  and  then  recourse  must  be  port  grants  by  charter  before  time  of  me- 

'  had  to  the  maternal  line.     )n  that  line  the  mory.  .  But,  with  respect  to  ^nts  which 

lather  may  succeed  as  aeouain  to  his  son."  maybe  claimed  by  nrescriptioti;  as  theV 

(Essay  on  Abst.  ii.  UO.)  may  be  originally  claimed  by  usage,  which. 

Since  this  note  was  first  published,  ft  is  a  matter  in  ;Miij,  so  usage  may  suRion 

has  been  enacted  by  the  statute  of  3  ft  4  them  withouttheaid  of  any  record,  either 

Qui.  IV.  c.  lOtt,  that  every  lineal  ance*-  of  creation,  allowance,  or  confirmalinn. 

tor  ihtkll  be  capable  of  being  heir  to  any  And  now,  by  the  statute  of  S  k  3  Oul.  IT. 

of  his  issue;  and  be  preferred  to  collate-  c.  71,  after  the  enjoyment  of  any  profita  a 

T«ls.  frendrt,  from  or  u]ian  any  land.  Tor  the 

Pm^  is.  (2)    The  property  in  game  la,  fiill  term  of  sixty  years,  (he  right  iheretc 

by  thi-  statute  of  I  &  2  Oul  tV.  c.  3-2,  Tea-  la  indefeasible;  unless  it  is  pnired  thai  tbt 

ted  in  the  occupiers  of  the  land  on  which  Mme  was  enjoyed  by  virtue  of  some  col 

it  is  found;  unless  the  property   In  such  sent  oragreemeatexpreMly  madeorgire* 

eame  has  been   reserved   by,  or  to,  the  for  that  purpirw  by  deed  or  writing. 
Iiindlord,  lessor,  or  some  other  person.  Paae  VS.  (8)    And  the  statute  of  3  k  4 

Page  lit  (31    Fines  and  recoveries  have  Gul  IV,  c.  106.  s.  10,  enacts,  that  after  the 

been  abolishetl,  and  more  simple  modes  of  death  of  a  person  attained,  the  attsindd 

assurance  substituted,  by  the  statute  of  3  shalL  not  prevent  any  peraua  frum  inhcrtt- 

fc4Gul.  IV,  F.  74.  ine  land  who  would  We  been  capable  ol 

PageaH,{4)    The  second  section  of  ths  inScriting  the  same,  by  tracing  his  deacenl 

statute  of  3  ft  3  Oul.  IV.  c.  100,  enacfs,  throngh  such  relation,  if  he  lud  not  beel 

"  that  every  corjipflsition  for  tithes  which  attainted  :  thu«  doing  away  with  the  *l- 

Qath  been  made  or  cnnflrmed  bv  the  de-  ceptiona  contained  fn  the  former  act 
tree  of  any  Court  of  Equ'ty  in  fengland.        Page  100.  (9)     By  the  statute  or3fc4 

in  a  suit  to  Which  th«  ordinary,  patron,  Onl  IV.  e.  74,  si  4, 5,  ft  t1,  rl  was  enact 

■nd   incumbent  were  paitles,  and  which  ed,thBt  fines  and  recoveries  of  lands  in 

hall,  not  -ince  beeh  set  aside,  abandoned  ancient  demesne  levied  or  suffered  in  a 

or  departed  fVom,  shail   be  (and  by  the  superior  court,  might  be  revprsed  as  to  the 

nk<  act  is)  confirmed  and  made  valid  In  lord  by  writa  ofdeceil.  but  siKiutd  be  valid 

?an';  'bot  it  isalso  added,  that  "no  modua,  aninat  tlie  parties;  but  the  time  inr  briaf. 

exemptbin,  or  diachaige  shall  be  deemed  iiig  writs  of  deceit  for  this  purpose  was 

'B  ba  within  the  previsions  of  this  act,  limited  b>  the  1st  day  of  DeceuiDeT,  ItPl 
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Pifi   ItG.  (10)   -Commott  recorariei  lifaad  thUvnamalj;  diough  U  r>u,  on  tb* 

hiTe  .don  abolished  bj  the  itihite  at  3  k.  other  huid,  pl&ced  every  wotnkn'i  hop«  o> 

4  Gnl.  IV.  c.  74,  knd  limpler  Ibmuofu-  dower  entirelj  kI  the   morcy  or  her  litu 

•nnDce  mibttituted.  band. 

Pet;ell9.(ln    Mr.   Preatoa  obaercea  P»g«  150  (18l  And  ■  further  remnlj  )■ 

(in  hM  edition  ot  Witk.  Priiicip.  of  Con-  given  to  l»rallord«  by  the  Hmiuie  of  1  Get. 

*»y.p.  Ill,)  "ifthe  roMtsion  be  gnnt«l  IV,  c.  »1,  enablia^  them  more  speedil; 

t>  1  lubject,  the  eDtoil  uiil  the  revenioa  to  recover  posaesiijuD  o(  lands  uid  ten«- 

:.af  be  barred  by  means  of  ■  common  re-  menti  UDlawfuUy  helil  over  by  tenanM. 

cover/ duly  ga^ied:"  thii  may  now  be  liutthiittatute  anljriappliei  toceses  where 

done  by  thesimplerrorm  of  BiiBuraDce  sub-  the  term  or  interest  uf  a  tenant  holding 

aliluled  by  the  act  of  3  fc  4  Qui.  IV.  e.  under  a  Ipase,  or  agreement  in  writing, 

74.  for  any  term  or  number  of  years  eci'lain. 

Page  12fl.  (10)    ir  the  second  section  or  from  year  to  year,  hu  expired  or  been 

of  thestatuteor3ft4Qul.  IV.  c.  1U6,  is  regularly  determined.     It  »*u  held,  there- 

hi  be   conitrued  literally;  that  which  in  fore,  in  the  case  of  Dot  on  dem.  of  Pern' 

the  text  ia  termed  *'  a  standing  rule  of  law"  berUm  T.  Rue,  (J  Bam.  fc  Ciesa.  S,)  that  ■ 

is  overthrown.    The  act  ci^  says, '■  jn  tenancy  for  yean  determinable  on  lives  is 

every  case  of  descent,  the  person  last  n-  not  within  the  act. 

lUlid  to  the  land  shall  be  considered  to  Pagel73.(I9)  Common  recoverteshar* 

have  been  the  purchaser,  unless  it  be  pro-  bean  abulishod,  by  stat.  3  It  4  0ul.  IV.  c. 

ved  that  lie  inherited  the  eame"  14;  Lut,  ifthe  executory  devisee  is  a  party 

Pagel-M.(l3}    The  statute  of  3  ib  4  to  the  instrument  sabstiluled,  by  virtue  at 

Oul.  IV  e   lOj,  enuita  that  widows  shall  that  act,  in  the  room  of  a  recovery,  it  1* 

be  entitled  to  dotver  out  of  eqail&ble  es-  presumed  the  efl^ct  will  be  the  same  a*  U 

tstea,  and  thut  seisinin  the  husband  sh,all  be  bad  come  in  as  vouchee. 

bet  be  necessary  to  give  the  widow  title  to  Page  182.  (90)  In  ejectment  the  posses- 

dower:  but,  an  tho  other  hand,  it  is  enact-  sioa  of  one  joint-tenant  was  formerly  the 

ed.that  no  widow  shall  beenlilladlodow-  poeaaiBion  of  the  other,   so  as  to  prevent 

er  out  of  any  land  which  shall  have  been  the   statute  of  limitations  Irom  runnioc 

absolutely  disposed  of  by  her  husband  in  aj^insl  him.     [Farii  v.  L/trd  Grey,{i Mod 

his  lifetime,  orbyhis  will:  andalUharges,  44;  S.  C.  1  Salic.  2H5.)     But  now,  by  th« 

debts  ftnd  eontruta  to  which  his  lands  are  l^h  section  of  the  stat.  of  3  k.  4  Geo.  IV. 

liable,  shall  be  effectual  as  against  his  c.  27,  it  is  enacted  that  the  possesuion  at 

widow's  right  to  dower.     It  is  iIbo  enact-  one  coparcener,  joint-tenant,  or  tenant  In 

ed,  that  ahuitbandmay  eithersubjectto  re-  common, shali  not  be  denmed  the  posses 

sirictjons,  or  totally  bar  his  widow's  right  lioa  of  the  othets,  unlev  their  shares  ol 

to  dower,  by  a  declaration  in  adeed,  or  in  the  profits  of  th«  land  were  received  for 

bis  will      And  a  devise  by  a  husband  of  their  benefit  by  the  party  in  possession. 

any  real  estate  (liable  to  dower)  Co  hh  Page  Itl4,  (dl)  Since  this  note  was  Bial 

widow,  shall  bar  her  claim  to  dower  onl  of  pnblishad,  the  atatute  of  3  ft  4  Onl-  l^- 

any  other  land  of  her  husband,  unless  a  c.  27,  has  enacted  that  (with  certain  sav< 

contrary  intention  shall  be  declared  by  his  Ings,  in  esses  of  ^mcifled  disabilities,)  no 

will.     Provided,  that  courts  of  equity  may  person  shall  make  an  entry  or  distress  or 

still  enforce  any  covenant  or  agreament,  tiring  an  acUao  to  recover   any  rent  or 

entered  into  by  any  husband,  not  to  bar  the  land  but   within  twenty  years  next  alter 


right  of  his  widow  to  dower.      •  the  right  accrued;  the  l'2th  section  of  the 

'»  (14)  The  statute  ofSft  4  Gal     act,asto  the  possession  of  one  tenant  i 
i,  has,  with   respect  to  women    eomaon,  has  be«n  already  tdverled  to,  1 


married  since  the  commencement  of  the  note  3d  to  p.  IKS;  and  the24eecti 

year  IH34,  put  it  entirely  in  the  power  of  act  limits  suits  in  eqnity,  tot  tlie  recoveiy 

Ihei*  husbands  whether  they  shall,  or  shall  of  rent  or  land,  to  the  same  period  within 

net,  have  dmeirr,  out  of  either  freehold  or  nfiich  an  entry  or  distress  m^ht  have  been 

copyhold  lands:  and  though  the  act  does  made,  of  an  action  broup^t  to  recover  the 

not  meation/rfe-itiicA,  that  will  probably  land  or  rent,  if  the  olaimaal's   title  ihwl 

be  held  to  be  ineladed,  as  every  ipeeiti  is  been  a  legal  one. 

in  its  geiiits.  Page  m.  (-J3)    Abolished  by  ntat  3  ft 

Page  132  (I5>    But  this  distinction  has  4  Out.  IV,  c.  ST,s.  3>;. 

been  done  awav,  by  the  second  section  of  Page  19fi.  (83)  The  term  is  now  twenty 

the  statute  of  3  &  4  Oul.  IV.  c   IDS.  years;  see  the  stat.  of  3  A^  4  Onl.  IV.  e. 

Page  t3d.  {!>;)    Dower  ad  aitntm  ecelt-  87,  s.  i. 

tia,  and  dower  tx  aumni  j<atris,  are  tnlh  Page  19!).   (34]    Unless  the  claimant 

Abolished  by  stat.  3  ft  4  Oul.  IV.  c.  lOfi,  comes  within  some  of  the  saviiies  ol'  the 

I.  13.               _     act  cited  in  the  last  note,  at  the  end  of 

~               '"                                     ■  ow-  twenty  yean  after  the  right  to  land  or  rent 

tiol-  first  accrued,  not  only  ibe  remedy  bnt  tbr 
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ABSITIONAL  KOTM. 


P^e  901.  (M)  Since  thu  ikMa  wu  &mI 
Uill.  I  V  c.  IIU,  lor  the  amendmeatot  th*  pubLi^ed,  the  sUtute  of  3  k  i  Gul.  IV.  c 
bw  of  iiihedlknce,  ei»cti.  Uutin  trtry  106,  huenicted,  Ihilin  that>ct,<>iemr4 
OM  defcenl  ihall  be  tnccd  from  tbe  pur-  "  purchner"  >li«ll  mMn  tha  persua  wtw 
•liiMr,  but  Che  lut  awner  alitll  be  connid-  lut  ■c<[uirwl  IjuU  oUicnviee  than  by  da- 
•led  to  be  the  purchwier,  unlew  it  ihall  b«  ■oeac,  or  tbiin  by  cvAcM,  putition,  or  io- 
pro*ed  ttiit  he  inherited  the  land.  It  i«  cloouce,  by  (he  eticct  oT  whicli  the  laod 
•leo  entcted,  thet  an  heir  who  i«  entitled  shall  become  part  of,  or  deeccndible  wilb, 
■ader  a  will  ihall  take  ae  devitee,  and  other  land  ocfaireW  bf  aeictni.  And  laj 
not  L]' doKenti  and  alimitatnninany  a»  the  atatnte  of  4  fc  ^  Gul.  IV.  c.  £1,  tb« 
wrance  to  the  gnuitor  and  hti  hain  ttiall  Ugal  righta  to  tiu;<t  property,  accni  af  bj 
create  an  eatata  by  puichaie:  but  if  eacheW,  citbet  1u  tlie  crown,  to  coqmra- 
Boy  penon  arqulrea  Land*  by  puicbaia,  tknH,  or  to  individual  lonU  of  maaon,  la 
under  a  limituion  to  the  hein,  or  tha  cnnao^aence  of  the  failara  of  beint  of  tba 
heio  of  the  body,  of  anr  of  hi*  anceftera,  truoCea  or  of  hi*  attainder,  are  tubjecled  te 
■ucb  land  shall  deacenJ,  ud  Ilia  deaceni  the  control  of  the  Court  of  Chancery,  fui 
•hall  be  traced  ai  if  tha  anceator  named  the  use  of  the  party  l>eneficiaLly  iriteru- 
ia  tnch  limitation  had  been  tha  purduter  led.  It  U  probable  that  the  lawofewibeal 
of  the  land.  It  i*  further  enacted,  that  ma  will  undergo  tltenlinn  during  (he  preaenl 
brotberor  siiterahall  be  conaidered  tain-  aeaaion  of  pariiament  [18J6),  notice  of  a 
heiit  immediately  from  hie  or  her  brother  bill  torthat  effect  having  been  given, 
or  eikter,  bat  ahatl  trace  deacent  throvgli  Page  3U8.  {-JTi)  Since  the  first  public*' 
their  common  parent;  and  every  IIdmI  tion  ^thi«iiote,  thepoint  mooted  ha*  been 
anceitor  may  be  heir  to  any  of  hi*  '<maa,  le^iilalivelyaet  at  rest,  by  the  Tth  and  8(h 
ia  preference  to  colUteral  perwkns  claim-  aeclion*  of  the  atatule  of  3  &  4  Gul.  i  V.  c. 
iag  through  him;  the  male  line  to  be  pra-  lOfi,  and  the  law  ia.  eatabliahed  in  coo- 
lerred  thioughuut  intnKJogileecenlBi  but,  brmi^  with  Blackatone'i  doctrine, 
fa  case  of  the  failure  of  oialepaternal  an-  P^;a  ^1.  (Ml  The  firat  eection  of  the 
oerionof  the  penon  from  whom  the  da-  ataaiteof  ;ifc  4  Gul  IV.c  106,  enacts UnI 
Kant  ia  tobe  traced  upwanla,  and  of  thalr  the  word  "purchMer"  ahall,  throughout 
deiceDdaoti,  the  mother  of  hi*  roora  re>  that  act,  except  the  context  in  any  paasaga 
mole  male  paternal  ancestor,  or  bar  de<  therein  excludes  such  conatructiaa,  be  in- 
■eeadanbi,  shall  be  the  heir  or  heirs  of  tai^«Ie4  to  mean  the  penon  who  U^ac- 
•■ok  penon,  inpraferencetoaleasremota  quiiMl  laitd  otherwise  than  by  descent,  oi 
yaterul  ancesbir;  and  the  motherofhit  thanhyanyaacheatipaiiitioDiWincloture, 
nore  reisote  male  matanu]  ancsator,  and  by  the  aSad  of  which  tha  land  shall  l^r* 
her  deaceodanta,  riiall  be  heir  or  hein,  ia  become  part  of,  or  deacendible  in  theaaiw 
preference  (a  Uie  mother  of  a  Ie*«  remote  manner  as  other  bod  ae^md  if  d*- 
male  maternal  ancestor.     Audit  ia  fuithet    itmi. 

•nacted,  thatany  person  related  to  thi>  pep.  Page  341.  (U9}  The  doctrine  laid  iIowb 
■on  from  whom  the  descent  isto  be  traced  in  the  text,  that  when  a  derise  of  lands  te 
bf  the  halfbiood  shall  be  capable  of  being  the  heir  at  law  toaMts  ru  alteration  in  the 
Ills  heir,  and  shall  stand  next  in  order  of  nature  or  limitmtion  of  the  estate,  the  heir 
inheritance  alter  any  relation  of  the  same  will  take,  not  by  purchase  under  the  wUI, 
degree  of  tha  whole  blood,  and  his  issue,  but  by  bis  prafetabla  title  by  dasci'Dt,  is 
where  the  comtnnn  ancestor  shall  be  a  no  longer  law.  The  rtatute  of  3  fc  4  Gnl 
male,  and  next  sjtsrthe  common  aneastor  IV.  c.  106,  enacts,  that  an  heir  to  whom 
where  such  common  ancestor  shall  b«  a  land  is  devised  by  his  ancestor  ahall  tike 
female:  and  after  the  death  of  a  perara  ai  devisee,  and  not  by  descent  j  and  tbati 
attainted,  hi*  descendants  may  inherit  limitation  of  land,  by  any  usunnce,  to 
The  act  Ooe*  not  extend  to  any  deec^t  the  grantor  and  bii  heir*,  ahall  create  ■■ 
which  took  place  before  the  1st  of  Janu-  estate  by  purchiae. 
•ry,  ia-I4,  nor  to  any  auuraace  execnted  Pace  ^>i.  (30)  By  the  statute  of  3  k4 
bafore  the  laid  date, ortiiewillofany  per<  Qui  IV.  c.  101,  freehold  and  copyhold  e*. 
»a  who  died  bebre  the  said  date,  which  tates  are  made  ai«ets,  to  be  administeTed 
•esurance  or  will  contun*  any  limitation  in  courts  of  •qoi^'i  for  Mymeot  of  tha 
or  gift  lo  the  hair  or  heirs  of  any  person^  debta  of  the  penon  who  died  seised  of  or 
nndec  which  the  person  or  persons  answer-  entitled  to  such  estates,  if  he  has  not  hj 
ins;  the  description  of  heir  would  hava  his  will  legally  chatged  Uiem  n>th,  orde- 
Men  entitled  to  an  estate  by  purchase  if  vised  them  subject  to,  [nymenl  of  his  jusi 
Qiis  act  hid  not  been  made  ;  hut  such  lim-  det>ts  Provided  tha^  in  tbe  adrainlsli*. 
itation  or  ciCt  shall  take  elTect,  whether  tion  of  sasets  by  courts  of  equity,  adder 
e  nevson  named  as  aoceatoi  wii  or  was    this  act,  creditors  by  speciallj,  a  wbU* 
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Ci«  b«in  tie  bonnd,  •lull  be  aatUlad  to  ed  to  b*ve  Ant  twcnied,  antt4  llw  Inne 

priority  of  payment.  when  the  fr»ud  wm,  w  with  reasonibl* 

Pagi^  ^50.  (Jl)    It  hu  been  enacted  bj  diligence  miglit  bavii  been  di«co«eteil 
l)iBBtitiite(ir3ft40ul.IV.c  lD6,tbal,i&        Mojtgigon  are  lo  be  barrel  I  by  Uveiktj 

ceary  caae  Of  deiceat,  Che  pcMoD  laaC  eo-  yeirs'  possession  ot  the  inortjpiged  preni, 

titled  to  Che  land  ahall  lie  conaidered  to  aea  by  Cbe  isaltgagee,  or  bj  hia  receipt  ol 

tivelieeDlbepurehuertheTeoTiiinlaaathe  the  rent*  thereof  for  tliat  letigtb  «r  time  ; 

oontniry  be  praved,  dnlesa  ha  haa  within  that  peiicxl  givm  a 

Paice  '234.  &£)    But  aee  iww  the  atal-  nritten  ackDowled|:HleBt  of  Ibe  mortgar 

ntes  of  IH  Geo.  1(1.  e.  145,  aod  of  3  &  4  goca  right  of  Teden^Mioa. 
GqI.  IV.  c.  106,  before  rererred  to,  aad  in        NoUodaor  renlaare  to  be  recovered  bjr 

part  cited,  ie  the  aoDoxed  note  to  p.  356.  eocleaiaUicilareleBinaeynary  carponCiaM 

Page  256  (3^!)  The  statute  of  54  Geo.  aole,  but  within  twe  incumbencies  und  aix 
IIL  c.  1'4&,  looit  away  corruption  of  blosd,  yeaiv  titer  Che  aMwinCnient  of  a  thinl,  il 
JDOllcaaee  except  the  crimra  of  treason,  these  terma,  (o^Mher,  make  ap«tac period 
petit  Creuon,  or  muidar,  and  Che  statute  of  siKty  yeais ;  if  doCi  the  right  is  not  to  be 
of  3ft.  4  Gut.  IV.c.  IOC,  a.  10,  enacts,  barred  until  the  aixlyyeacs  are  completed, 
that  after  tlie  death  of  a  person  attainted,  .  No  rigbtof  advowsoo  iatuberacovared, 
any  one  may  inherit,  liotwithitawliiig  be  by  any  form  of  action  or  suit,  alter  Itltf 
is  obliged  to  trace  bis  descent  (hrougb  the  years  odverve  poaBusaion. 
[ranoa  attainted,  provided  ths.cluniaat's  At  the  cud  of  theiesera!  periods  of  lira- 
title  is  open  to  DO  other  objection.  itatian  Gxed  by  this  act,  not  only  are  the 

Page  dM.  (34)    Theatatuta  of  3  ft  I  ninediea  talcen  sway,  but  th*  lightaabso- 

OuL  IV.  c  37.  enacts,  that  no  peraoa  Uitely  exCinguisbed. 
ahall  make  an  entry  or  diitreas,  or  bring        By  the  awne  act,  all  real  and  mixed  au- 

an  action  or  auit  in  equity  to  recover  any  tions  are  abiiiished,  eiceptwrits  of  dower, 

land  or  rent,  but  nrithin  twenty  yeaia  after  guart  impfdU,  or  ejeclnaenil. 
the  light  accrued  to  hirassU'  or  to  aonie        Page  'im.   (35)     By   the  statate  of  54 

person  through  whom  he  claims ;  with  Geo.  III.  c.  N3>  it  is  enaoted,  that  no  ati 

provisoes  in  ftvour  of  remainder  men  and  tainder  for  felony,  sare  and  except  in  ca. 

rerenionera,  whose  rigbCi  are,  fur  the  ses  ofthe  crime  oif  high  treason,  orof  tba 

parpasei  of  the  act,  .deemed  to  bafe  first  erimei  of  petit  Creason,  or  muidsr,' or  of 

•ccTued  whan  their  respectire  eslalea  or  abetting,  procuring,  or'  couosellin^  ttw 

inlareabi  became  eslalea  or  mterests  in  same,  ^11  extend  to  the  diainberiCii^  o( 

possession.  any  heir,  Mr  to  tha  prejudice  of  the  rii^t 

Persoiu  kabooring  under  Die  dinbilitiea  or  title  of  any  person   or  peraoiu,  other 

«f  Lofaacy,  coverture,  or  nnsoundBeea  «f  than  the  right  or  tide  of  ibe  ofTcBder  or  of- 

mind,  are  allotred  Can  ^earafrom  th*  re-  bniiers,  .during  his,  her,  or  their  natuoil 

inoval  of  Chose  dinbiUties;  and  persona  lives  only ;  and  that  it  shall  be  lawful  to 

claiming  through  Chem,Cen  years  from  the  every  person  or  psrson*,  lo  whom  the 

deceaae  of  parties  dying  under  such  din-  ri^  or  interest  ol^  any  lands,  teneBisnta^ 

bilicies,  within  which  mey  may  make  en-  or  hereditaniMUs,  after  the  death  of  aiyr 

tries,  or  bring  actions  or  suits  tore  cover  land  such  offender  or  oBendervshould  ur  tnisht 

or  rent ;  provided  that,  even  insuchcases,  have  ^pertained,  if  no  such  attainder  bad 

the  remedy    is  Bought  within  for^  yean  been,  lo  enter  into  Ihe  same.     And  ainc* 

after  the  right  first  accrued.   Provided  also,  this  note  v/ta  first  published,  the  etalute  of 

that  no  farther  time  than  ten  yearafrora  3  ft  i  Oul.  IV.  c.  lOii,  a.  10,  baa  enacted, 

Ibe  deaCh  of  the  person  first  entitledshaU  that  after  tbe  death  of  any  ^ison  allain- 

be  allowed  lor  a  succession  of  disabiliCiea.  ted.  (without  exception,)' bis  dcsceadanla 

Provldedmareorer.thatpoasessionads^ru  may  inherit, 

to  s  Ceaant  in  tan  shall  run  equally  against        Page  383.  (36)    The  writ  of  waste  in» 

the  remaiader-man  ;  and  where  the  ten.  abolished  by  the  atatute  of  3k  4  Oul.  IV. 

nl  in  tail  has  been  barred  by  not  aaeking  c,  '2',  «.  3G. 
his  remedy  in  .due  tim^  all  other  peoons        Pan  3SG.  (3j)    By  the  statute  of  I  ft  3 

shall  he  concluded  whose  estates  ot  intei^  OuL  IV.  c.  bd,  a  distinct  court  of  bank* 

ests  Che  tenant  in  tail  might  lawfully  have  ruptcy  was  estabUsbed,  to  which  the  ju- 

barred.  riKlictien  in  bankruptcy  was  transferrd; 

In  casee  of  azpreaa  tmit,  the  tight  of  sobjecl  to  an  appeal  to  the  lord  chanceilc* 

tUe  catiii  fue  tnul  is  to.bs  held,  according  on  maltere  of  law  and  equity,  or  on  retu- 

fo  the  meaning  of  the  act,  not  to  have  ac-  sal  of  atlmission  of  evidence,  only.    And 

crued  before  the  Cruat  estate  haa  been  con-  by  virtue  of  Ihe  Wth  section  of  thestaCuta 

reyedaway  by  the  trustee  to  a  purchaser  of  3  ft  4  Gul.   IV.  c.  41,  Ihe  two  ptini 

fiir  valuable  considers  lion,  and  in  cases  of  judges  ef  the  court  may  act  as  a  court, 

concealed  fraud,  the  right  of  pcnons  d»-  whiinever  the  chief  judge  is  attending  M 

Cnaded  to  bring  asuit  in  equity  for  there-  the  judicial  committee^  tbeotivy  ceon- 

Mvary  of  land  or  rent,  aball  not  be  deem-  rU. 
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404  ADVtnONAL  NOTBa. 

Pige  303.  (38)    It  ha*  been  emrted  by 
Mat  3  It  4  Gal.  IV.  c.  74,  a.  14,  that  ea- 

tatHt  tail,  and  eatatea  expectant  thareon,  excrpts  from  it 

''lall  no  longer  be  barntble  by  wwranly,  the  king  ia  in  revenion,  and  Jaods  boli 

It  by  Bimplermeani  by  tenanU  [d  tailatlEr  ponlbllily  of  is 

Page  357.  (45)  Rnea  and  i 
n  any  land  ahall  haTe  been  lin>>  bave  been  abuluhed,  and  more  aiinple 
ited,byany  aaaurance  executed  aflsr  the  modes  of  anunnce  mbatttuted,  by  tha 
laal  Jay  of  December,  1833,  to  the  party  Matutc  of  3  fc  4  Qui.  IV.  c,  74. 
conTeying  or  to  h(j  heira,  anch  pefaon  Page  365,  {4«)  The  50th,  51«t.  S«nd 
■hall  be  cotiildered  to  hsTe  acquired  the  53rd,  and  54th  lectlona  of  the  statute  oT  ) 
■ame  as  parchaaer,  and  not  to  be  entitled  h  4  I3ul.  IV.  c.  74,  provide  that  the  pre- 
-theTi>to  u  hid  farmer  estate.  vidua  clainea  of  thar  act,  (by  which  a  ten- 
Pace  340.  (40)  By  the  statMe  of  1 1  ant  in  tail  t«  enabled  to  destroy  (he  entail 
Geo.  IV.  ft  I  Qui  IV.  c.  47,  credilon  are  by  simpler  means  than  fine  or  recovery,; 
enaWed  to  maintainactionsirfdebt  orco»-  shall  apply  to  copyholds,  ao  fat  as  the  n»- 
enant,  against  the  heira,  or  devisees,  of'  ture  of  those  tenures  willadmiL  A  legal 
Ihair  DblLg()ra,orco*enan1ors  ;  andthough  estate-tail  In  copyholds  must  be  di^tposed 
such  heira,  or  devisees,  may  have  aliened  of  by  surrender  ;  but  an  equitable  eilate- 
the  lands  or  hereditaments  descended  or  tail  may  be  disposed  of,  under  the  act  ci- 
devilled  to  them,  before  procoas  sued  out  ted,  either  by  a  aarrender  or  by  deed. 
again^  them,  they  shall  be  answerable  Whether  the  diaposition  of  lands  held  by 
tbr  the  covenant!  and  specially  debti  of  copy  t^  court-roll  be  made  b^  snrrenderM 
their  ancestors  or  devisors,  tothe  value  of  bydeed,bytbe  tenant  In  tul  thereof,  tba 
the  land  so  descended  or  deviaed.  The  transaction  does  not  require  enrolment, 
statute  of  3  k  4  Qui.  IV.  c  104,  makes  all  otherwise  than  by  entry  on  the  coort-rolh. 
f^ehold  and  copyhold  estates  assets  for  Page  3G8.  (47)  NDW,aper«>n  who  has 
the  payment  of  debts.  «  le^  estate  In  copyhold  lands  iniy 
Page;i18  (41)  Tha  law  In  this  respect  diipoaetheTvof,  and  bar  the  entail,  bymr- 
has  been  improved  by  the  statute  of  3Si4  render;  if  his  estate  be  only  an  equitable 
Oul.  IV.  c.  74,  which  ^lolishea  fines,  and  one,  he  may  eflect  ttie  same  purpura  by 
lubstitutea  more  simple  modes  of  asau-  deed  :  see  the  statute  of  3  k  4  Ou],  IV. 
.  ranee.  The  text,  therefore,  la  no  longer  c.  74,as.  SOto  54,  cited  oaie,  in  the  note 
of  use  in  modern  practice,  as  to  the  Ibrm  to  p.  3(>&. 

of  proceeding.  Page  395.  [48)  See  Book  III.  pp.  SI6, 
Page  ;)50.  (42)  Writs  of  covenant  real  817.  The  enjoyment  of  tights  for  twcnt> 
are  abolished  by  stat  S  Ji  3  Gal.  IV.  c.  year*,  with  the  acquiescence  of  the  pniij 
27;  a.  36.  who,  after  that  time, does  any  thing  to  im- 
Pace  353.  (43)  By  thr  statute  of  3  fc  4  pede  such  enjoyment,  afford  so  alron;  i 
lul.  IV.  c.  74,  s,  15,  every  tenant  in  tall  presumption  of  a  right,  by  grant  or  other- 
Is  empowered  to  dlspoae,  either  ahaolutely  wise,  that,  even  belore  the  recent  act  (( 
in  fee  aimple  or  for  a  teas  estate,  of  the  3  k  3  Gui.  IV.  c.  71,  it  was  held  that,  un- 
lands  entailed  as  againsit  all  persons  who  less  the  exereiae  of  the  right  were  contra, 
might  have  claimed  (he  lands  by  force  of  dieted  or  explained,  a  jury  ought  to  support 
the  estate  tail  if  it  had  not  baen  so  defeat-  it.  (/}artnii  v.  Uptm,  2  Sm-vni,  ITiic.ia 
ei.  KvthclOthaectionit  i8enafted,thit  note;  Crosi  v. /-nciJ,3  Barn,  t  Cress.  6W; 
every  disposition  of  lands  under  this  Stat-  4D.  kR.  £i8,  S.  C.)  This  rule,  however, 
We,  by  a  tenant  in  tail,  may  be  etiected  was  qualified  in  caaea  to  wh,,-h  the  custom 
by  any  deed  (but  not  by  will)  by  which  of  the  city  of  London  appi.ed,  permitting 
he  coutd  have  disposed  of  the  same  if  he  houses  to  be  raised,  upon  ancant  foonda- 
bad  '<cen  seised  in  fee  ;  provided  that  no  tions,  to  any  height  the  owner  pleased, 
dif^Mition  .resting  only  in  contract  shall  notwithatanding  such  additiunal  etevation 
be  <•(  any  force  under  this  act,  although  might  obshure  and  darken  Oie  windows  ol 
snch  contract  shall  be  evidenced  by  deed;  other  ancient  metnua^es,  unless  there  was, 
snil  if  the  tenant  in  tail  making  the  dis-  by  agreement,  some  restriction  to  theCD» 
pwitinn  he  a  married  woman,  the  con*  trary.  However,  in  the  recent  case  ol 
curri-nce  of  her  huahand  is  necessary  to  Siadvcll  v.  flK/ciin-ioB,  (fl  Carr.  t  P  [t. 
giveelToctto  the  same.  By  the  list  sec-  P.  C,  Cm,)  LotJ  Tenterden  held,  that  the 
tion  it  is  enacted,  that  ei-ery  assurance  custoth  ought  to  be  confined  to  building) 
inadi'  undiT  this  act  (except  leases  not  ex-  on  ancient  faundationa,  where  all  t/ieftur 
ceedin^'il  vears)  shall  be  inoperative  un-  vulli  belonged  to  the  parly;  and  that  n* 
less  it  IB  enrolled  within  six  months.  The  one  would  be  justified  by  ^e  cusiim  r» 
Wth  'iTtion  makes  a  further  exception  aa  raising  an  obstruction  by  means  of  thoiw 
loc(ipyholds,»s  to  which  enrolment  is  not  walls  of  his,  »o  as  to  darken  the  lighla  ia 
required, olherwiaethanonthecDurt  rolls,  a  fourth  w«u  helongiog  to  bia  D«ithho)" 
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U)T>triattii,  KOTU.  4A6 

lbs  IdidiUp  iln  intimated  an  opiDion,  bMn  sxercited  kgUnit  tha  part*  itIio  alan* 

tbiur,  bul  wLttiuut  ducidiog  Ihs  question,  wai  ci^rabte  of  mikinfc  ti.e  grant ;  oonte- 

tbat,  in  order  to  lupporC  the  cuatain,  the  quently,  tlx  a>urpatii>i]  oran  eisemeiitiW 

iraLli  Ml  nUtti  ouzbt  to  be,  at  laut,  ai  old  tij^bt  ol'  way,  for  twentj'  yearn,  merely  by 

M  Ihl  lit(lit!<  which  Ihey  obatnicted.     Tha  the  acquiescence  of  ■  tenant,  wilhorit  the 

cuitum  is  net  tbrth  in  iVjnstanUy  T.  La,  knowriedgaorhis  land! urd,  will  nolaulhoi- 

(2  SwauL  33U,|aDdaeaal*D,  Plum-mcrv.  i«e  a  prnumptioD  a^iiwtlheowDiir  of  tb« 

BtittkaiA.  (1  Burr.  ^U3A     This  custooi,  raveraioo,  or  inheritance,  but  even  in  tuch 

though  formerly  allowed  to  b«  gond.  dos*  cwca,  the  origin  of  th*  ri|;hl  claimed  ad. 

not  aeem  Ci>  haveheen  fivonrcd  at  law;  veraely  moat  tie  tn««cl,  in  order  to  rtpel 

and  great  care  was  required  to  plead  it  the  doctrine  of  praanmptinn.     It  will  nut 

pro{itirl]'i  [Itiuilui  V.  Kcyntial,  and  NimtU  be  eaau([b  to^ow,  that  the  hereditaineDM 

T.  JJsriArile,  both  reported  in  I    Bulitr.  which  are  deteriorated  by  the  alleged  ea- 

IIG;)  thoiub,  in  a  later  caie,  (r^ioKed  craecbmenti  have  batn,  for  twenty  yearaf 

.•unity mooaly  in  Comyii,  274,)  tha  cuMom  in  the  occnpalioa  o(  tenants;   it  aboald, 

ia  Mid  to  tx  founded  on  goad  rnotnna,  inj  alaB,b«  made  to  appear,  that  tha  encroach' 

that  it  needed  not  be  plead^,  but  might  iiient)cou^>lainedof  badtheircomnieQce- 

be  given  in  eridsnca  upon  the  general  is-  .  tneot  within  the  period  of  auch  tenancy; 

(ue.    However,  though  the  custom  author-  {OanitlT- NtrlA,  II  East,  374 j   Wi-od  t 

iaedaparty  whobuiitpoanDU/ffHiu^isv  Vial,   5    Barn..  &   Aid.   456;    Harjier   *. 

to  raiie  Ills  walls  higher  than  the^  formerly  OuirltnecrU,  4  Ban.  h.  Crew.  &D1,  ti  D 

alood.  alt1iuui(b  he  might  thereby  otatnict  it  R.  5S9,  f.  C-;   Own 'v.  Leiris,  4  Duwl. 

equallyanclentlighta in  an  adjacent  house:  &  RyL  a;j»;  «S'-  C.  9  Barn,  fc  Crew.  (iSU:) 

t  to  be  uoLlerstood  tliat  the  custom  and,  in  order  to  prevent  auch  claims  lU 


ever  dxlended  to  buildings  on  new  foundo-    riirhta  of  way,  or  of  watercnunit 
tJoug'.lir»/,'A<iv. /bni,  YeU.aiG;  niA-    othei  similar  casamentH,  fraAi  becoming 
moitxrrs'CompaJtii''.  East  India  Cimjwny,    inriefeaaiblealler  forty  yean  uuinterruptea 


1  Dick.  Iti4;)  ami  tu  datermina  the  fact  enjoyment,  the  AwDc.  _ 

whether  the  buildingi  were,  or  were  not,  poclint  on  the  determination  of  a  term  <4 
on  otil  founilationa,  a  trial  at  law  wai  often  yean,  muat  (acconling  to  the  eighth  sec- 
directed,  belore  an  injunction  iraiicil;  {At-  tion  of  the  act  cited,}  resist  the  claim* 
lonug  Q-turel  r.  BtiUian,  1  Dick.  ^77;  within  three  yean  next  aftor  the  deti'rmi- 
S-  C.  1  Vea.  sen.  543;)  for,  whenever  tha  natioD  of  the  term,  J\ie  last  mentioned 
legal  right  is  doubtful,  e<iuit^  will  not  in-  section  a(  the  act  has  reference  only  to 
lerpnst;  before  that  question  is  determined,  rights  of  way  and  wateiCDUmea;  r~-'  *' 


MoTTis  T.  Litiitts  ef  Lari  Berktlri/,  'i  Vet.  encroachment,  will  b 

sen.  435;   Tte  Society  of  Oram's  (/n»  v,  withstanding  the  i 

DimglUii,  3  Ve».  »an.  453;  Attarnai  Oe^  may  faave  been  in 

«rii  V.  NiiAitl,  16  Vos.  313.)    But,  an  ac-  sonal  disabilities,  or  any  ci 

tlon  at  law,  for  a  nuisance  in  obstructing  to  resist  the  encroachments.     Formerly, 

lights,  may  be  brought  either  by  tht  actual  the  rule  of  law  (as  may  be  teen  by  refer- 

possesMr  of  the  premises,  or  by  the  party  ring  to  the  first  of  the  cases  already  cited,) 

entitled  thereto  In  rercnion  ;  by  the  one  allowed  a  landlord  to  build  up  against  en 

Id  respect  of  hia  possession,  aiid  by  the  croaching  lighM,  though  his  tunani  had 

ether  in  respect  of  his  inheritance.    ( Ju-  acituiesced  under  the  encroachment  for 

ftr  V.  Gi/.iril,  4  Burr.  iJUl.)    The  ques-  above  twenty  years:  upon  the  same  pria- 

tion,  not  only  as  regards  clainu  to  the  nsn  ciple  which  atiii  preraiLs  with  respect  to 

of  light  in  genera]  cases,  but  alia  as  that  wars  and  watercourses. 

right  was  formerly  quallBed  by  the  custom        Paso  40-2.   (49)    See  the  atatiitc  of  5 

of  the  city  of  London,  seems  set  at  rest  by  Geo.  IV.  c,  113,  which  amended  and  ron- 

Ihe  statute  of -J  i.  3  Gul.  ]V.       -■       "  -'■■'-'■'  -    ■ -    --  -■-■■=-- 

which  enacts,  that  where  the 
nse  of  light  tc  and  for  any  building  shall 
have  been  enjoyed  therewith  for  twenty 

yeirs,  without  inlerruptioo,  the  right  there-  urinan  colonies. 
to  Shall  he  indefeuiblo ;  unless  it  shall         Page  411.  (50)     The   ttatute  of  I    &  9 

tppcar  that  the  same  was  enjoyed  under  Oul.  IV  c.  3-2,  has  been  enacted  for  the 

ome  particular  agreement  in  writing ;  in  purpose  of  amending  the  laws  in  England 

*hich  case,  of  course,  the  right  raunt  Le  relative  to  game ;  whereby  the  Mle  irf 

jhject  to  the  conditions  of  the  Bgreement  gsrae  is  licensed,  and  every  peraon    who 

,It  would  be  unreasonable  to  presume  a  takes  out  a  certificate  i*  authorised  to  kill 

pant,  where  uo  advene  right  has  aver  game,  subject  to  the  law  of  tre^MM. 
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496  AMnnoiuL  aom. 

P»g«41S.{Q))    The|{ldi,13tbMHlUth  JUU  hMtm  loT  VMi. 

•anions  of  1  fc  3  Gut.  IV.  c.  3i,  <nt>blU  ln*r  b«  mvailabie. 

the  rigbl  of  Lonb  of  icuon  to  tba  gBma  Pu*47i.  <a(i)     B7  the  itatiite  i^  I  ll S 

(B  the  wutet  ud  commona  within  their  Gut.  IV.  c.  Ui,  tbe  duty  of  adminutenM 

manon,  and  authorise   thrm  to  appoiiU  »i>d  digtrLlmtiag  tbe  estate  and  eflecti  3 

^uneheepen  and  grand  depulatioBi,   to  bankrupts,  wu  Inasferred  4o  a  court  ipe- 

ptcierire.puraue.or  kill  the^^etbercoB.  cially  civated  ior  that  purpose;  livB  tb* 

P*Sr41».  (&U]     Whether  the  f>cO  Ma-  decutMi  </ which  cdumm  ap(ie«l  lie*  It 

tad  by  Mr.  Christian  be  huturicaiUy  «or-  tbaLanJChnDcclioran  mattera  uf  law  Mil 

rector not.theprincmlerorwhicbhacon-  eqiit), 01  va  the  nluMi  or  admiwian  d 

tend*  hai  been  virtually  recognised  by  the  eviduoce. 

legialetnHintheitBtutCDriJtaanLIV.  Page  474.  (57)    Tha  iMule  of  3  *  4 

■  e.'JA     No  landed  qualification  ii  sow  u>  Qui.  IV.  c.  1U4,  hai  paaanJ,  by  nhicb  it  in 

diqmnanMy  ueceegary  to  Bothoriie  a  Btan  ennclad,  that  whan  any  panon  dM  aeiad 

to  liUI  game,  though  be  matt  not,  for  that  of  or  enlitled  to  any  etWa  or  intercil  i> 

or  any  olher  puipoae,  anur  >qnB  laada  eitberfracdnkiorcopyhiiJdeaWai,  whidi 

without  the  eonM»t  of  ttMoccopui.  he  baa  not  liMTgedwitb  or  devised  ralnecl 

'■'" tB-4iapayinenti>rMa'de44*.lbaM«MafaaU 

,            .  ba  (aaM  Ip  be  aduiaiaterail  in  oourUaf 

Gul.  IV,  that  aU^jadgMMits  shall  be  tatipf,  for  tbe  |«ynent  of  tbe  jwt  deMa 


t  !>««  447  (5;!)    ItbM  baenoRlaradbT 

the  401  of  the  Htgmla  Ortiernta,  of  Hil. 

T.  4  Gul.  IV,  that  aU  jadgMMits  shall  be  . 

•^tered  of  racord  of  (be  day  of  the  iDonib  M  ndi  pcnoa,  «i  well  debt*  due  on 

■od  year,  whether  in  term  orracalion,  pie  cantnct«aaiiq>aeialni-  but  the  4ebta 

when  signed,  and  shall  not  hare  relatioa  by  syerialty  in  which  tbe  baira  s<e  bouwi, 

to  any  other  d>y.  we  lobe  pud  in  CuU.betbredebtabysigW' 

Paee  457.  (M)    By  the  itat.  of  3  k  4  pie  oonliBct  or  by  ^qwcialljy.io  which  lb* 

Onl.  IV.  c  9H,  a.  7,  it  is  enictod,  that  no  hem  aia  not  bvind,  an  payable. 
penon  Caking  room  Chan  tfte  rale  of  legal        Pbm  613.  (58)    Tbe  atatute  of  3  fc  4 

(ntereaC  for  the  loan  of  money  db  any  bill  GwL  IV.  c  104.liBabaen  passed,  by  which 

arB(>te,  aothanngmorelhaDthneinoBtfaa  il  is  enacted. that *rbeD  any  penon  shall 

tonin.shail  be  lubiectlo  any penijty or  dicaaiBedoforaatttledulreeOaldaroopy' 

farfeiture  :  nor  ihill  the  liabiliQ'  of  any  bold  estate*,  which  be  hasiMl,  by  hiawiU, 

P«rtyto(-      -■■■■•       -■'      —    ■    '  ------  '-■--- 

by  any*< 

af  uanry. 

IV.c.41,iCiiian>cted,lhatiecnritiushall  paymanl  of  all  the  just  deUs  of  such  per- 

Kotte  totally  vnid.because  a  higher  inter-  aoBl  but  creditors  by  ^edalty,  u  wAtol  Ik 

■at  than  the  statute  of  1^  Ann.  authorisea  kmn  arc  iatMi,  aae  (o  b«  aoCitled  ttt  pn- 

ba*  been  reaerved  thereon.  ofi^  af  p^uaiU. 

Page  403  (55)    Mr  Chtistiu  obeerre*.        Piga»l5.  (SQ)    By  the  statute  erf  11 

that  "Ihia  Btacale    not  only  mdcaa  th*  Geo.IV-and IGol. IV. c.40, itiaenadad, 

lender  liable  to  -a  penalty  of  treble  the  that,  ezeeuton  shall  be  deemed  by  courU 

amount  of  the  sum  lent,  but,  it  declares  of  eouUylobetrUBtaea  far  tbe  persons  wb* 

all  nsarioua  bonds,  contract*,  and  assuraa-  would  b*«ntitk(l  ^ndcr  the  statute  of  dit- 

eei,  abeolutt^ly  void."  ttibBtJona,  in  renect  of  any  rewdue  net 

Bat,  the  BtaCnte  of  0  fc  6  Gnl    IV.  c.  expressly  diMioaed  by  anv  tevtaUr's  trill 

41,  enacti,  that  such  sectnrltiet  shall  not  unless  it  shall  ^ipaar  by  tV*  will,  sr  b  cod 

!>■  totally  void,  but  shall  be  dMned  to  icil  thereto,  that  tb«  Hraons  q^inU 

nave  been  made  for  an  illegal  coosldom-  oiecvbiMweNtatandaa  totnluaucb  rest 

lim;  the  parties,  IlieMfore, to  whom  such  due beneSciaUy.    Thisact.tberefore.vei 

sat  irities  were  given  CBOnotenliiieetbem;  malerially  mtAtta  the  provEoos  doetrtaL 

mt    In  flia  banda  of  ionocaut  and  load  of  couUi  of  equit*. 
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APPENDIX. 


VBTUS  CAS.TA  FEOPPAMKKTt 

ScuMT  prcMUtt  et  flUuiL  qaod  cpt  WilUelmus,  filiiu  WilUelml  4b  rnMHs 
Seganh^  aedi,  eoDMSsi,  ct  nae  snseati  cans  mea  coafinnftri,  Jobamd 
qdoBfbuu  filio  Jobttimia  de  Saltbid,  pro  quadamsummapecunieqnam 
miclu  dedil  pre  nanibiu,  odbdi  acruu  terre  mee  ftrnbilis,  jncentem  lu 
Minpo  de  Sueford,  jaxlB  teriuu  quondam  lUcbardi  de  la  Mere:  Ha-  fliii  i<  ii,j 
IniiMd  aViiMdam  ux&m  prediccam  acram  teire.cum  omaibus  ejus  Tmuiam. 
i^TtiitentiJs,  presto  JahannLet  li«redibus  suis,  ct  luU  assignaiis.  de 
cipiiaUbn*  domiius  faodJ:  RtiActtde  u  bciendo  Bnuaalun  ei^em  *■*<■■*■ 
dcMBiois  e^iiolibna  seirilM  iode  debtU  at  cooiuetai  £1  ftgn  predicnis  wimato- 
WilUelmtu,  el  bsrede*  met,  et  mei  attigoaij,  toiam  ptsdiciam  acram 
tene,  cttm  omuibiu  sius  pwiitteuiiu,  predicto  Johauni  de  Salerord,  et 
heredibiusni>,et  mil  taiifptatii,  contra  ODanesgeoieswarraniizabimiu 
in  perpeinum.    £>  u^ut  lei  lestimonium  huic  presciiti  carte  sigilluia  rmiiiiiiw 
■unm  appoenii  iRu  lesLibw,  Nkello  de  Salerord,  JohaDne  de  Sej- 
brokcLRadulphocleficodeSaleTortLJeliuuieinoletidariodeeadein  villa, 
•t  alib.    Dtia  apud  Sateford  die  VeDcris  proximo  ante  fesium  saocU 
BlBq:»reu  vii^iiui,  uno  r^ii  K«is  EDVuuaSlii  MgiB  EDWAau  MXto. 

CUS.) 

HotouNDDM,  qnod  die  et  anno  infrascriplis  plena  et 
pacifica  seisioa  acre  infVa^ciAcuB,  cum  peninenliia,  HTSh? 

data  et  deliberaia  ftiit  per  lafranominBinin  wiilielauoi  ^W«m«« 

de  Segenho  inftanomiitaw  Johanci  de  Saleford,  in  pro- 
priis  peraonis  mis,  aecnndnm  tenorein  et  eSeciam  carte 


A  MODERN  CONVEYANCB  BY  LEA8K  AND  RELEASE. 

Sccr.  1.    Iiun  oa  %uai/»  am  Bui,  roi  a  rua. 

Tan  limatmniK,  made  the  third  Axf  of  September,  in  the  Iwenty-flret  I 
jnkr  or  the  rel|p  of  our  sorareign  lord  Qeoaoa  the  Second,  Vf  (be 
rrace  of  QoA,  kiDg  of  Oreat  BritUB,  France,  and  Ireland,  Jef^nder  of 
the  (kith,  and  so  forth,  aad  IB  the  year  of  otir  Lord  one  thousand  eerea 
hundred  and  lbnf-se»eB,  betveen  Abraham  Barker,  of  Dale  Hall,  in  p 
the  county  of  Norfollr,  esqnire,  and  Cecilia  hi'  wife,  of  the  one  part, 
and  David  Edirards,  of  Lincoln^  Inn,  in  the  conntjr  of  MlddleMi, 
•squire,  and  Francis  Golding,  of  ihe  cily  of  Norwich,  elefk,  of  the 
«tber  part,  witaesseih ;  that  the  raid  Abraham  Barker  and  Oeerlia  hii  C 
wift,  m  consideralion  of  fire  !ibi1)ings  of  lairtbi  money  of  Qreal  Br(« 
*-■ — 0  Ihem  in  hand  paid  by  Iha  aaid  David  Edwards  and  FraScb 


Qolding,  at,  or  before,  the  enscsline  and  delivery  of  lhe«  prMenM, 
(the  receint  whereof  \»  hereby  acknowlei^ed),  and  for  other  |;Dod 
caoses  and  conoid CTationn,  ihem  the  said  Abraham  Barker  and  Cecilia 

d,  and  by  ButiB  »m 
unia  the  ula. 

loiintalra- 
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n^ideTationn,  ihem  the  said  Abraham  Barker  and  Cecilia 
his  wife,  hereunto  specially  moving,  jUm  bai^ined  and  sold,  and  by 
these  present  do,  and  eacfc  of  them  doth,  bargain  and  sell,  nnia  the 
said  Darid  Edwnrdi  and  Francis  Qolding,  their  ezeca tors,  adoiininra- 
'   Vol.  I.  113 


Abraham  Barker  and  GetAm  his  wiia  now  direU,  mi  all  ihtne  ibdi 
landain  theMudpuisbofDkleiimlledol  havwn  by  the  nune  of  Wit- 
md'*  fum,  cooiaining  by  catimuioii  fife  hondted  and  forty  acres,  be 


'  butu^  buildings,  Hablee,  jaiia,  gardens,  orcbarda,  laudi,  lenemenii, 
meadowB,  pasntrea,  feedings,  commons,  woods,  widerwoods,  ways, 
vattis,  watenonrses,  fishingk,  pririlage*,  pr^ts,  eiuanents,  eomniMfr 
ties,  aarantagea.  enxunments,  nereditamenti.  and  appnttenances  what- 
soever  to  the  aaia  capital  mesanagoandlarm  belonging  or  appemining, 
or  wiib  the aamr  used oreDjoyed,oraecFp(ed,reptued,IBkeD, or  know^ 
as  part,  parcel,  or  member  Ibereof.or  osbeluiguig  to  tbe  some,  or  any 

Sri  thereof;  ami  the  reTcrsion  and  reversioiu,  remainder  end  nrmaia- 
ra,yettrty  end  other  rents,  issues,  and  profiia  thereof,  and  of  eveirpsn 
and  jnrcel  thereof :  7\iluivi  muifffAoUtha  said  capital  messuage,  land^ 
tenements,  hcreditaraenU,  and  ail  and  singnlar  other  Ibe  premiaei 
herelD-before  mentioned,  or  intended  to  be  bargained  and  sold,  and 
erery  part  and  parcel  thereof,  with  their  and  every  of  their  n^iti, 
members,  and  a[rpitrteiiances,  unto  the  said  David  Etlwards  and  Fran- 
cis GkildiDg,  their  execotors.  admintstraiofs,  and  assigns,  Itttm  the  day 
next  belbre  tbe  day  of  the  dale  of  these  presents,  for  and  dnrjog,  and 
nnto  the  full  end  and  term  of,  one  whole  year  from  thence  next  ensu- 
ing, and  fully  to  be  complete  and  ended :  Yielding  and  paying,  there- 
fore, anio  the  said  Abraham  Barker,  and  Cecilia  his  vife,  and  Ifaeir 
heira  and  assigns,  the  yearly  rent  of  one  pepper-coni  at  tbe  eTpiratica 
of  the  said  term,  if  the  same  shall  be  lawllilly  demanded:  TalitintaU 
and  purpose  that^  by  virtoe  of  these  presents,  and  of  the  statute  fiw 
iransTemng  nses  into  possession,  the  said  David  Edwards  and  Pnuicit 
Golding  may  be  in  tbe  actual  possession  of  the  premises,  and  be  thereto 
eoabled  to  lake  and  accept  a  grant  and  release  of  Ibe  freehold,  rerer- 
sion,  and  inheritance  of  the  same  premises,  and  of  every  part  and 
p«rcel  thereof,  to  ihem,  their  heirs  and  assijfns ;  to  the  uses  and  npM 
the  irosls,  thereof  to  bedecla.red  by  another  indenture,  intended  to  bear 
date  the  next  day  aflei  the  day  ofihe  date  hereof.  H  tcUnea  whereoC 
the  parties  to  these  presents  their  hands  and  seala  have  subscribed  and 
set.  the  day  and  Tear  first  above  written. 

«led  and  delivered,  being  1         Abraham  Barker, 
first  duly  stamped,  in  the  f         CeciliA  Barker. 
>        David  Edwards. 
Francis  Golding. 


_. , D  forth,  and  in  the  year  of  onr  Lord  o__ 

thousand  seven  hundred  and  fortr-seven,  between  Abraham  Barker,  of 
Dale  Hall,inlhecounty  of  Norfolk,  esijuire,  and  Ceciliahis  wife,  of  (be 
first  part  |  David  Edwards,  of  Lincoln's  Inn,  in  the  county  of  Middle- 
sex, esauire,  cxecolor  of  the  last  will  and  testament  of  Lewis  Edwards, 
of  Cowbridge,  in  the  county  of  Glamorgan,  gentleman,  bis  late  father, 
deoeosed,  and  Francis  Qolding,  of  the  city  of  Norwich,  clerk,  of  the 
■eoond  [nii;  Charles  Browne,  of  Ensiane,  in  the  county  of  Oxford, 
gentleman,  and  Richard  More,  of  the  city  of  Bristol,  merchant,  of  tha 
third  part ;  J^dm  Barker,  esmiire,  son  and  heir  apparent  of  the  said 
Abraham  Barber,  of  the  fourlh  part ;  and  Katherine  Edwards,  spinster, 
oneoftbesisteisof  Ibe  said  DavidEdwards,  of  ihefiAb  part.  HTUttat 
a  marriage  Is  intended,  by  tha  penni^ion  of  God,  to  be  shottlyhadand 
solemniud  between  (be  said  John  Barker  and  Katherine  Edwards: 
NomUU  Mtnlvrr  rilntMity  that  in  consideration  of  the  said  intended 
marriage,  andc^thesumof  five  thousand  poond^  of  good  and  lawfol 
money  of  Great  Britain,  to  [he  said  Abraham  Barker,  (by  and  with  lbs 
consent  and  agreement  of  the  said  John  Barker  end  Katherine  E& 
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fore  Ihe  ehsealine  and  delivsiy  hereof,  being'  Ihe  mirmge  portion  of 
(he  said  Kuhrrme  KdmrtU,  betjnewhed  to  her  t?  the  iMt  will  and 
ustament  of  Ihe  said  Leirii  Edward*,  her  late  laiher,  dcc«BBed;  the 
Rceipt  and  paynem  whereor  the  said  Abrahun  Barber  doth  hereby 
•ckIlo*led)^«^  Bud  thereof,  and  of  ^erf  pan  nod  pafcel  Ihareof,  ih^ 
Ihe  sAid  AJ>raham  Barker,  John  Barker,  and  Katheriae  Edwards,  4a. 
■od  each  of  Ihem  doih,  relsHxe,  acqnii,  and  discharge  the  said  David 
Edward*,  hi'<  ezecntora  and  adminiBlraiorK,  forever  by  these  proKnM: 
and  for  providing  a  competent  jointnre  and  provisioa  of  maiiUenanM 
f;;  the  said  Saiherine  Edwards,  in  cBaertie  sliall,  after  iha (aid  iottodcd 
Barriaxe  had,  survire  and  overlive  Ihe  aaid  John  Baiter,  bei  intaoded 
i:sband:  and  for  aettlin^BBd  assonnff  Ihe-eapiul  mesniage,  laoda, 
tenements,  and  hereditameuu,  hereioalier  mentioned,  imlo  soch  OMi; 
andnponsach  trasts.aEarehereinaJterexprRBedand  dedarMl;  and  for 
and  in  considemiion  of  the  ram  ot  five  ihillings,  of  lawful  money  of 
Great  Britain,  to  the  udd  Abraham  Barker  and  Cecilia  hia  wife,  in 
hand  paid  by  Uie  said  David  Edwards  and  Praneia  Golding,  and  of  tm 
■hillings  of  like  lawfat  money  (o  them  also  in  hand  paid  by  the  said 
Charles  Browne  nod  Richard  More,  at  oi  before  the  ensealing  and  de- 
livery hereof,  (Ihe  sevnal  receipts  whereof  are  hereby  respectively 
acknowledged),  they  the  laid  Abraham  Barker  and  CMilia  ttis  witL 
BxBt,  and  each  of  Ibem  hath,  graaiM,  bawamed,  aoM,  released,  sua  rilme 
coaflrmed,  and  by  these  presents  do,  and  each  of  them  dolh.  grant,  bar- 
nin,  adl,  release,  and  confirm  tmlo  Ihe  said  David  Eawards  and 
Francis  Ooldln?,  their  hein  and  assigns,  AU  thai,  Che  capital  meaoan  Pueeia 
called  Dale  Hall,  in  Ihe  parish  of  Dale,  in  the  said  eonnty  ot  Norfolk, 
wherein  the  said  Abraham  Barker  and  Cecilia  his  wife  now  dwell, 
and  all  those  Iheif  lands  in  the  said  parish  of  Dole,  called  or  known  by 
Ihenameof  Wilson'sfarm,  containiagby  cstimalion,  ftve  bondredand 
Ibrty  acres,  be  the  same  more  or  laaa,  logether  with  all  and  singniar 
houses,  dove-hooses,  barns,  baildiags,  alables,  yards,  gaideDii,orchard«i 
lands,  lenemeDts,  meadows,  paslnres,  Teedliigs,  commons,  woods,  m>- 
derwoods,  waygj  water*,  watercourses,  fishings,  privileges,  profile,  eaae- 
meols,  ci>nimoditfea,  advantages,  emoliunenLi,  hereditaments,  and  ap- 

Curlenances  whatsoever  to  the  said  capital  meisna^  and  farm  belone- 
ig  or  appertain  inf,  or  with  the  same  used  or  enjoyed,  or  accepted, 
reputed,  taken,  or  Icnown,  as  phn,  parcel,  or  member  ibereof,  or  as 
belonging  lo  the  same  or  aay  part  thereof;  (all  whieh  said  premises 
are  now  in  the  actual  poveariou  of  Ihe  vaid  David  Edwards  and  Fran- 
cis Goldine,  bv  rinue  of  a  bargain  and  sale  to  Ihem  thereof  made  l^  Mwrthn  iL 
the  said  Anraham  Barker  and  Cecilia  bis  wife,  lor  one  whole  year,  in  JST^  *** 
consideration  of  five  shtUingt  to  them  paid  by  tbe  said  David  Edwards  ^^ 
and  Francis  Qolding,  in  and  by  one  mdeninre,  bearing  daui  the  day 
next  before  the  day  of  Ihe  date  hereof,  and  by  force  of  Ihe  stalale  for 
transferring  uses  into  possession);  and  the  reversion  and  reveniona, 
remainder  and  remaindem,  yearly  and  other  rents,  iasnes  and  profits 
thereof,  and  every  part  and  pared  thereof,  and  also  all  the  estate,  right, 
title,  interest,  trust,  property,  claim,  and  demand  whatsoever,  boih  at 
law  and  in  eqniiy,  of  ihem  Ihe  said  Abmham  Barker  and  Cecilia  his 
wife,  in,  to,  or  ont  of  the  said  capital  messuage,  lands,  teoemenis,  here- 
dilatnents,  and  premises;  7ViAatifait4teit0U  thesaldcapicaj  mesanage,  tMoJaa 
lands,  tenements,  hereditaments,  and  all  and  singular  other  the  premi- 
ses  hereinbefore  mentioned  to  be  hereby  granted  and  Faleased,  with 
'  their  and  eveiyof  their  appurtenances,  ODlolbe  mid  David  Edward* 
and  Francis  Gfoldiug,  their  heirs  and  asmgiw,  to  such  ose*,  upon  each 
trusts,  and  lo  and  for  sneh  intents  and  purposei,  a*  are  hereinaAer 
mentioned,  expressed,  and  declared,  of  and  concerning  tbe  same :  Ihal 

'     '       le  and  behoof  of  Ihesaid  Abi^hamBukerand  Cecilia  Toihavm*. 
o  Iheir  several  and  respective 


is  to  ay,  u 

therein,  at  Ihe  liine  of,  or  immediaiely  be/ore,  Ihe  eiecnlioa  of  these  " 

R'?vuis,  nntil  the  solemnization  of  the  said  intended  marriage:  and 
'om  and  after  the  aolemnizalion  thereof,  lo  the  ose  and  behoof  of  the 


said  J6hn  Buker,  for  and  during  ihelermof  his  natnrallife;  wilhi__. 
•«peachmeni  of  or  for  toy  manner  of  waMe :  and  ftom  and  after  I)  • 
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Mc.ir.  ^'ttenniaUkttoflliucMate,  theKMaeaMaftlM«KidDk'idB4«aH(: 

•.^/tmf  and  FrsBcia  Golding,  tod  (toir  bdn,  dnriog  tbe  life  of  ih*  Mtd  Jehr. 

Tbnofibs  Barker,  opon  uvh  to  xippoit  uid  preaerv«  tbe  roniiiigdni  (MC*>Bit 

b^Mwi  tai  eMuea  b«r«inK(ter  UmiKii  mm  beins  defoMd  mnd  d«Mni«d,  and  tet 

^l^T"  ibat  parpoae  M  make  cotriM,  or  btiam  aeAoaa,  ta  tbe  caw  shall  Mquirej 

BamiindD  to  Ini'i  neTonbelen,  to  pennit  and  eamr  iha  Mid  J«biv  Barkar,  «m  bis 

tniMMiiDuv  assigns, dnringhtalife,ii>rMeiTca«d take tbercAHandprofiuibeTco^ 

•arra  amOa-  mA  of  eveiT  PBit  thermf.  loandlor  his  and  tbetTOVDiue  Bad  bcD^i 

E2."___ ^ 

md  daring  tbe  tann  of  bcr  natural  Ufe,  for  b«r  joioHm,  aad  in  licii. 


bar,  and  tatiatetttm  of  bO'  dower  anil  ihirds  at  eommoB  law,  wbicb 

,   s^  can  or  aaj  bBV«  or  claim,  of,  in,  to,  or  out  of,  all  and  every,  (■ 

any,  of  the  lands,  tenesicms,  itnd  bcrediincaeatB,  wbereof  or  wherein 

[k«  aaid  John  BaiVer  now  is,  or  at  any  time  or  lunei  bareaArr  dniing 


end  and  termof  ivebnndred^ra 
to  be  comjdele  and  endnd,  wtAo 

tmtUnererthele»,nndion»dfeTsve]iisieM*niMl  pa^M]Mi^andllbder 
and  sntfjeel  M  meb  prnriMea  and  fttettma,  a*  are  bemiuAer  dm*- 
timed,  erproBad,  niirl  1i  i  laiiiiT  nf  lari  nnnniininiL  thri  finwn    and  Anna 
■nd  alter  tbe  end,  expiratien,  oroiberMoneriiMemunaiMnaf  tbesaid 
MmSiSi'al    term  of  dTehnndred  year9LUidsnti4eettlkcmiinlo.lo  ibeBBendd  beboal 
aamanlic*     of  the  first  ton  of  tbe  said  Jolm  Bnilceron  IbcbMTof  diniaidEnlb»> 
iBtaiL:  rlite  Edwards  bk  imended  wife  10  be  begouen,  and  of  ibe  b^rs  of  tb« 


body  of  Rbch  ftrS  aon  lawftallv  iwning  i  and  lor  de^anli  of  such  issn^ 
then  to  tbe  ise  iDd  behoof  «r  tbn  aeeond,  tbM,  ionnh,  tiOh,  aixih,  tn- 
T^b,  eiehih.  ninlb,  (cmtb,  and  of  all  aui  «*«nr  Mher  the  ton  and  ions 


intended  wife  (o  be  begotten,  «wern!iy,*oceaMi7elr,  and  in  ramaindcr. 
sne  aJter  another,  as  tb<7  Md  every  of  Ifaem  thall  be  in  cenorin  <■ 
age,  and  priority  ofbjrtb,nndof  itemreralnndTeapeGtiTalwiraofklia 
body  md  bodice  of  bU  and  vvery  ancb  atm  and  eons  lawlolly  iaaingi 
the  elder  of  anch  som,  and  (be  beira  of  bin  bedy  inaiUK,  bemg  alwari 
to  be  preferred  and  to  lake  beAwe  tba  yoanger  of  bucG  aooi^  and  tbf 
•  bein  of  bit  or  their  bedy  or  boriiea  ivaiac :  and  for  default  of  rack 
''  imte.  then  to  tbe  as*  and  behoof  of  all  and  every  tbe  dnuEhxer  and 
datighiera  of  lb*  Mid  John  Bmker  on  the  body  of  the  said  Kntherioa 
Eld  wards  bis  iniended  wifeto  be  be|K>Uan,  uha  eqnnlly  divided  between 
them  (if  More  tban  <nie),  dwce  wd  Kbare  alike,  ri  tenants  in  canmoa 
and  not  aa  jeint-Mnnni*,  and  of  (be  several  and  respective  heirs  of  iha 
bod<r  and  bodies  of  all  and  everyenehdangbur  and  daufbtera  lawfully 
,  ismiiiK:  and  for  deholt  of  such  iaaoe.lben  ta  the  nse  and  behoof  u 
tbe  heirs  ei'lbebodvof  him  the  said  Jahn  Barker  lawftillyissoine:  and 
ftwdefiuillof  Meb  nein,  then  to  the  n*«  and  behoof  of  the  said  Cecilia, 


hereiD-befiire  Bmited  to  Ifae  said  Charles  Browne  and  Richard  More, 
M(f  their  execntort,  administrator*,  and  assiem,  an  aforesaid,  it  is  hereby 
"  °*'    da^red  and  agreed  by  and  between  all  the  said  parlies  to  these  pre- 

.1— .1 e isBo limited  to ibemuponibetrusis,Bnd  Ir  "~"" 

J  — J J  jijijj^i  ,Q  [Jib  proTl 

Essed,  and  deolared,    .    _ 
...  ,.  M  Ihete  thall  be  an  eldest  or 

»_„ciia-    ■™'7  ""^  ""'  "'^  "■  ""^  ^''"'  ^^'^  <>'  children  of  the  3«id  John  Bar- 
ioM  ker  on  the  body  of  the  Mid  Eniherine  bis  intended  wife  to  be  begotten, 

then  npon  Itimi  that  they  the  said  CJbdrlfa  Browne  and  Richard  Alor^ 
(heir  eieontois,  administrntors,  and  Bseigns,  by  sale  or  mongage  of  iba 
said  teim  of  dvc  hoadred  yearn,  en  by  such  other  way;  and  means  aa 
Iher  or  the  sDrnvor  of  tMm,  oc  the  executors  or  administrators  of 
■Dcb  aarviTor,  ^all  think  Gi,  shall  and  do  rai'ie  and  levr,  or  borrow 
nnd  lake  ap  ai  itnerasi,  Ike  sum  of  lonr  thoDiand  pomat  of  Invflil 
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■Moef  of  firat  Brilila,  for  tiw  poctioii  o 

or  cbiLdrea  (besides  the  alihsi  or  only  so .,    .  ..__  _   ..  .   . 

ditidcd  belweea  lli«Di  <if  more  tban  one)  aliare  and  iibare  alike; 

porrion  or  portions  of  snok  of  them  ta  shall  be  a  mjq  oi  foos  lo  be  paid  P»T»y»  1* 

at  his  or  iheirTespeciiveBgeor  ages  of  iweoij-one  years;  and  ibepor-  *"™"™** 

tioa  or  portioiu  of  sach  of  (hem  as  shall  be  a  daoghter  or  daughters  lo 

be  paid  M  her  or  (heir  respective  ase  ot  ages  of  iweQIy-uoe  yeani,  or 

day  or  days  of  marriage,  which  ahall  first  happen.    And  upon  Ibis  for-  "«li  nutnt*- 

iher  trust,  that  in  Ihe  mean  limsand  until  the  same  poniooa  shall  be-  J^J'Sf'iw 

come  payableaa  Bfuiesaid,ihetaid Charles  Browne  and  Kicbard  Mute,  f,g,_ 

Iheir  eiecalors,  administrators,  and  assigns,  shall  and  do,  by  aod  out 

(rf'tbe  rents,  issaes,  and  pro&ls  of  the  premises  aibresaid,  raise  and  levy 

auch  competebl  yearly  snm  and  Eumx  of  money  for  the  maintenance 

and  edacaiion  of  such  child  :r  children,  oi  shall  not  exceed  in  the 

whole  the  iniereai  of  their  respeciire  portions  after  ihe  rale  of  four 

pounds  in  ihe  hundred  yearly.    Froridcd  always,  (hat  in  case  any  of  and  benefit  of 

the  same  children  shall  happen  lo  die  before  his,  her,  or  their  portions  •umvonhln 

■'    "  '  "  '  ■'       ■'     (lonion  orponions  of  such  • 

_     ^  ^  ,0  and  be  equally  divided 

among  ibe  survivor  or  survivotB  of  them,  when  and  at  such  time  as 
ibe  original  portion  or  portions  of  such  surviving  child  or  children 
Shall  become  payable  aa  aforesaid.    Preridtd,  also,  that,  in  cose  Ihere  If  no  neb 
shall  be  no  such  child  or  children  of  Ihe  said  Johu  Barker  on  Ihe  body  chUd 
•f  (he  said  Kaiherine  his  inieDdad  wife  begouen,  besides  an  eldest  or 
only  son;  or  in  case  all  and  every  stwfa  child  or  eliildreo  shall  happen  orlTilldlk,  ' 
lo  die  before  all  or  any  of  their  said  portions  shall  become  due  and 
payable  ta  aforesaid ;  or  in  ea&e  the  said  portion!,  aud  also  such  maiD'  orlf  Uupci- 
tenance  as  aforesaid, shall  1^  ihe  said  cWles  Browne  and  Richard  tioubcniM^ 
More,  their  execalors,  adminiatrators,  or  assigDs,  be  raised  and  levied 
by  any  of  Ihe  ways  and  means  in  ihal  behalf  aible-metilioned ;  or  in  orpdd, 
ease  the  same  by  soch  person  or  pcrMHia  as  shall  for  the  time  being  be 
oeil  in  reversion  or  remainder  of  the  eame  premises  expectant  upon 
Ibe  said  term  of  five  hundred  years,. shall  be  paid,  or  well  and  duly  se-  mMcnraibj 
enred  (o  be  paid,  according  to  the  iroe  inlent  and  meaning  of  these  {JJj^fJJ^ 
presents;  then  and  in  any  of  ibe  said  eases,  andoi  all  limesihencefortli,  nuinder;  tb* 
the  said  term  of  fivehnndred  years,  or  so  much  thereof  as  shall  remain  nildua  srtiH 
unsold  or  nndispoMd  of  for  (he  jmrpoaeB  aforesaid,  shall  cease,  deter-  ^"°  ^  ™*^ 
mine,  and  he  ullerly  Toid  to  oil  interns  and  purpossi,  any  ihiug  herein 
eoniained  to  the  coniraryihereofinanywiseaolwitl^iaDdiug.    Ptmii- 
iei  also,  and  it  fs  hereby  ftirther  declared  and  agreed  by  and  between  -"'  ■'~  ■— 
all  the  said  parlies  lo  (hose  presents,  ibu  in  case  (be  said  Abraham  ^^'^J^^ 
Barker  or  Cecilia  his  wife,  at   any  lime  during  their  lives,  or  the  life  m1  thKlTbe 
of  Ihe  survivor  of  them,  wilh  the  npprobaiion  of  (besaitl  David  Ed-  ToM,onMt- 
waids  and  Francis  Qolding,  or  Ihe  survivor  of  (hem,  or  the  eicculors  SSL*rfS«i 
and  admin istraiors  of  such  sorvWor,  shall  settle,  convoy,  and  assure  iiiSibii^ 
other  lands  and  tenements  of  an  oswie  of  inheritance  in  fee-sim~'~  -~ 
possession,  in  soma  eonvenienl  place  or  places  within  (be  res 
Enciland,  of  equal  orbetler  value  (han  ihe  said  capital  messuage,  lauds, 

enls,  hereditaments,  and  preminet   '       '  

n  lien  and  recompense  thereof;  u 
uses,  intents  and  purpoMs,  and  npon  stKh  and  the  like  trusts,  a*  (he 
said  capital  messuage,  loiids^  (eaenenlfi,  berediiantenls,  and  preaiises 
are  hereby  settled  and  asaoKd  imra  and  upon,  Lhen  and  in  such  case, 
and  at  alf  times  from  Iheocefonh,  all  and  every  the  use  and  uses,  trust 
and  Irakis,  estate  and  estates  berein^fore  limited,  cipreused,  and  de- 
clared of  or  concerning  the  somr,  shal't  cease,  determine,  and  be  uller- 
y  vo'd  10  all  Intenls  and  parposea;  and  Ihe  same  ci^iial  messuage, 
lands,  IcnetncQIs,  heredilaments;,  and  premises,  ahall  from  iheoeefbrth 
remain  and  be  to  and  for  the  only  proper  toe  and  behoof  of  the  said 
^Abraham  Barker  or  Cecilia  his  wile,  oi  the  ourvivor  of  them,  so  sel- 
aing, conveying,  andossuringsu^ other  laod*  and  lencmenisasafore- 
■aid,  and  of  bis  or  her  heirs  and  Msigiia  for  ever;  and  lo  and  for  luj 
••ther  use,  intent,  or  purpose  whatsoever;  any  thing  herein  contained 
(OtheenninurAiereofinany  wiaenotwithataDdiDg.  .dni,  for  ihe  con-  Coti 
«lderatirinsafore«iid,andforbarrin)tBllestatas-tMlaad  all  remainders  i*^ 
■T  revert 'oiid  tlwreapqa  npeeant  or  daptadiBg,  if  any  ba  now  snhota- 


duig'    .diu 
■tMload  ai 
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No.  II.  IDS  and  mlmmd  oi  otherwtte  andclannised,  of  ud  in  tbt  nid  ca^tal 
>^-v-^.  mesanags,  Imoda,  lenemenu,  heiedilameuls,  and  premises,  hcrcbr 
^BDted  and  released,  or  meBiioced  Lo  be  hereby  ^raiited  and  lelcasEd, 
ur  nDy  of  them,  or  any  parL  thereof^  Lhe  said  Abraham  Barber  for  Mm- 
self  and  lhe  said  Cecilia  his  wife,  his  and  her  heir^  eiecnlors,  and 
adtninisInUoTS,  and  lhe  said  John  Barker  for  himself,  his  heirs,  ezecib 
tors,  and  admiiustTaioni,  do,  and  each  of  ihem  dolh,  respectively  core- 
nanl,  promiae,  and  gtaat,  to  end  wiih  ibe  said  David  Edwards  and 
Francis  Qolding,  their  heiis,  eircutors,  and  adminisiraiois,  bv  thev 

Jresenu,  Ihal  Ihey  ibe  said  Abraham  Barker  and  Cecilia  his  wife,  and 
ohD  Barker,  shall  and  will,  at  lhe  costs  aod  charges  of  the  said  Abta- 
bam  Barker,  before  lhe  end  of  Michaelmas  lerm  neit  ensuing  lhe  dale 
hereof,  acknovledge  and  levy,  before  his  majesty's  josiices  of  the  court 
of  Common  Plea*  at  Wesunioster,  oneortoore  fine  or  fines,  jilt  cbfiu- 
itnut  dt  drait,  eami  ae,  i^  wiib  proclama lions  according  lo  the  uiria 
of  the  slamtes  in  that  cafe  made  and  provided,  and  ibe  usual  course  of 
flues  in  such  cases  accustomed,  unio  lhe  said  Darid  Edwards,  and 
'  his  heirs,  of  tbe  aaid  capilal  messuage,  lands,  lenemenis,  berediiamenls, 

and  premises,  by  such  apt  and  convenient  names,  quantiiieA,  qualiiietu 
DDmber  of  acres  and  other  descripiioni  lo  asuertain  lhe  same,  as  shall 
be  thought  meet ;  which  said  fine  or  fines,  so  aa  aforesaid,  or  in  any 
other  manner,  levied  and  acknowlei^ed,  or  id  be  levied  and  acknow- 
ledged, shall  be  and  enure,  and  shallbe  adjudged,  deemed,  coustrued, 
and  laflen,  and  so  are  and  were  meant  and  intended,  lo  be  and  enure, 
and  are  hereby  declared  bv  all  tbe  said  parties  to  these  presents  to  be 
and  ennre,  lo  lhe  use  and  Dehoof  of  ibe  said  David  Edwards,  aod  his 
■Bwderto        heirs  and  assigns;  to  tbe  intent  and  purpaee  thai  the  said  David  Ed- 
"dU»^^IS2!  "•'"'^  "^^Ji  ^J  virtue  of  lhe  said  fijie  or  fines  so  covenanied  and  agreed 
•hit  B  ncow^  '°  ^  leried  as  aforesaid,  be  and  become  perfecl  tenant  of  lhe  freehold  of 

a  BUT  tM  nf-  the  said  capital  messnage,  lands,  tenements,  heredi  laments,  and  all  oibet 
*^-  the  premises,  to  the  eod  thai  one  or  more  good  and  perfecl  comnioa 

'  recovery  or  TseoTeries  loay  be  thereof  had  and  suSered,  in  such  man- 
ner as  is  bereinader  for  ihat  purpose  mentiaiied.  lAnd  ii  is  hereby 
declared  and  aereed  by  and  between  all  ihe said  parties  to  thesepre- 
sents,  tbot  it  shall  and  may  be  lawful  to  and  for  the  said  Francis  Gold- 
ine,  at  the  costs  and  ebarges  of  the  said  Abraham  Barker,  before  th« 
end  of  Michaelmas  term  next  mauing  the  datf  hereof,  to  sne  forth  and 
prosecute  oui  of  his  majesty's  high  court  of  Chancery,  one  or  more 
writ  or  writs  of  eniry  Mr  iiiituin  m  It  ^it,  returnable  before  bis 
majesty's  Jastices  of  ibe  coori  of  Common  Pleas  at  Weslicinster, 
thereby  denondiag  by  apt  and  convenieni  names,  quantities,  qualities 
number  of  acres,  and  oiher  descriptions,  the  said  capital  messusge, 
lands,  tenements,  herediiamenis,  and  premises,  against  lhe  said  David 
Edwards ;  lo  which  laid  writ,  or  writs,  of  entry  he  the  said  David 
Edwards  shall  appear  aralh,  either  in  his  own  proper  per:«D,  or  by 
his  atlornev  Ihereto  lawfully  auihorized,  and  vouch  over  lo  warrani; 
Ihe  said  Abraham  Barker  and  Cecilia  bis  wife,  and  John  Barker;  who 
shall  also  graiii  appear  in  iheir  proper  persons,  or  by  iheir  aiiomey  or 
altomies,  Ihereio  lawfully  authoriied,  and  enter  into  the  warranty,  and 
vouch  over  to  warranty  the  common  vouchee  of  tbe  same  comt ;  wbo 
shall  also  apppar,  and  alter  imparlance  shall  make  defiiuli:  so  as  judg- 
ment shall  and  may  be  thereupon  had  and  given  for  the  said  Franca 
Oolding,  to  recover  the  ntid  capilal  messuage,  lands,  lenemenls,  here- 
ditaments, and  premises,  against  the  said  David  Edwards,  and  for  him 
to  recover  in  value  againai  the  said  Abraham  Barker  and  Cecilia  his 
wife,  and  John  Barker,  and  for  ihem  to  recover  in  value  against  ihi 
said  common  vouchee,  and  that  execution  shall  and  may  be  thereupon 
awarded  and  had  accordingly,  and  all  and  every  other  act  and  thing 
be  done  and  executed,  needful  and  requisite  for  ihe  suffering  and  per- 
fecting of  such  comtoon  recovery  or  recoveries,  with  vouchers  mt 
maamn  aforesaid.    And  it  is  hereby  further  declared  and  agreed  bj  and  be- 

tween all  lhe  said  panics  to  these  presenls,  that  immediately  Irom  and 
after  the  suffering  aiid  perfeclingof  lhe  said  recovery  or  recoveries,  so 
as  aforesaid,  or  in  any  other  miiniier,  or  at  any  other  time  or  times, 
sufTered  or  to  be  snared,  at  well  these  preseots  and  Ibe  assuranca 
hereby  made,  atM  the  said  fine  or  flnr*  lo  ooTenanted  to  be  levied  af 
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■forasctd,  u  also  Che  said  recoveiT  or  reeoreries,  and  tSao  all  and      No  IL 
ereiy  other  fine  or  fines,  recoTBij  and  recoveries,  ctNlvefancbi,  and  Eia-      >^v^ 
niranceE  in  the  taw  whtUsoever  heretofore  hail,  made,  levied,  suffered, 
or  executed,  or  hereafler  to  be  had,  made,  levied,  Buffered,  or  execoied, 
of  the  said  capital  memaa^  landa,  leiiemeats,  heredilameats,  and 
premised,  or  any  of  them,  or  anf  part  thereof,  bf  Eind  between  the  said 
parties  to  these  prescDts,  or  tuif  or  them,  or  whereanio  thtf  or  any  of 
them  are  or  »ball  be  parties  or  privies,  shaJlbeand  enure,  aodshall  be 
■djadffed,  deemed,  construed,  and  taken,  and  so  are  and  were  taeaat 
and  intended,  to  be  and  enure,  and  the  recoveror  or  recoTerors  in  the 
said  recovery  or  recoveries  named  or  to  be  named,  and  his  or  their 
heirs,  shall  »tand  and  be  seised  of  Ae  said  capital  messua^,  lands, 
tenements,  beredtiaments,  and  premises,  and  of  every  part  and  parcel 
thereof,  to  the  usea,  upoD  the  trusts,  ajid  to  and  for  the  inienLs  and  pur-  to  lbs  fottt 
poses,  and  under  and  subject  to  the  provisoes,  limilaliDns,  and  agree-  jj^'^JJi' 
menu,  hereiU'befare  meolinned,  expressed,  and  declared,  of  and  con- 
cerning the  same.    And  the  said  Abraham  Barker,  party  hereunlo,  Oihncvn- 
dolh  hereby,  for  himnelf,  his  heirs,  executors,  and  administratow,  I'lir-  ^"j^. 
ther  covenant,  promise,  grant  and  agree  lo  aod  with  iha  said  David  joraSnt*" 
Edv-ards  and  Francis  Golding,  ttieir  heirs,  executors,  end  administra- 
—  '~      ~    ^r  and  form  foUowiQE:  that  is  to  sav,  that  the  said  capital 


messuage,  lands,  tenements,  hereditaments,  and  premise-,  

may  at  nil  times  hereafter  remain,  conlin'je,  and  be,  to  aid  fbr  the 
uses  atiJ  purposes,  upon  the  irasti  and  under  aod  sabject  (o  the  provi- 
soes, limiiations,  aoil  ngreemenis,  ne rein-before  mentioned,  expressed, 
and  declared,  of  and  concerning  the  same;  atid  shall  and  maf  be 
peaceably  and  quietly  had,  held,  and  enjoyed  accordingly,  wilhonl  any 
lawful  iel  or  inlerruplion  of  or  by  the  said  Abraham  Barker  or  Cecilia 
his  wife,  parlies  hereunto,  his  or  her  heirs  or  assigns,  or  of  or  by  any 
Other  person  or  persons!  a  wfolly  claiming  or  lo  claim  from,  by,  or  under, 
or  to  irust  for,  him,  her,  them,  or  any  of  them;  or  from,  by,  or  tmder 
his  or  her  ancesioi^  or  any  of  Ihem;  and  tihall  so  remain,  continue,  frMftnnto- 
and  be,  ftee  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  ""»*"»•• 
and  discharged,  or  oltierwise  by  the  said  Abraham  Barker  or  Cecilia 
his  wife,  parties  hereunto,  his  or  her  heirs,  eiecnlors,  or  adminisiraiors, 
well  and  suScieotly  saved,  ddeoded,  kept  harmlest,  and  indemDified, 
of,  from,  and  against  all  former  and  other  gifts,  grants,  bargains,  sales, 
leases,  mortgages,  estates,  titles,  tronUes,  Qhsrges,  and  incumbrancea 
whatsoever,  had,  made,  done,  commiUed,  occasioned,  or  suffered, 
or  (0  be  had,  made,  done,  commilled,  occasioned,  or  suffered,  by 
ibe  said  Abntham  Barker  or  Cecilia  his  wife,  or  bv  hin  or  bei  odccs- 
tors,  or  any  of  them,  or  by  bis,  her,  their,  or  aar  of  their,  act,  meana, 
assem,  consent,  or  procurement :  And  tiutrtaver  that  he  the  said  Abra-  'PjL'^ '" 
ham  Barker  and  Cecilia  his  wife,  parties  hereunto,  and  his  or  her  2^""' 
hein,  and  all  other  peraons  having  or  lawfully  claiming,  or  which 
shall  or  may  hare  or  lawfully  claim,  any  estate,  rigbt^  tlue,  trust,  oi 
inlerest,  at  low  or  in  equity,  of,  in,  lu,  or  ont  of,  tha  said  capital  mes- 
suage, lands,  tenements,  hereditamentK,  and  premises,  or  any  of  them, 
or  any  part  thereof,  by  or  under  or  in  ITDSt  for  him,  her,  them,  or  aar 
of  them,  or  by  or  under  his  or  her  anceaton  or  any  of  them,  shall  and 
wil!,  from  time  to  time,  and  at  all  times  hereiAer,  upon  eveir  reasonable 
reqtiesi,  and  at  the  costs  and  charges  of  the  said  David  Eldwards  and 
Francis  Qolding,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  admiDJstratDr:*,  make,  do,  and  execute,  or  caase  to  be  made, 
done,  and  executed,  all  sach  fnrtber  and  other  lawful  and  reasonable 
aets,  deeds,  cokveyances,  and  assurances  in  the  law  whatsoever,  for 
he  furiher,  better,  more  perfect,  and  absolute  granting,  conveying,  set- 
tling, and  assttring  of  the  same  e«)ital  messoage,  lands,  tenements, 
be  red)  laments,  and  [K'emises,  to  and  for  the  uses  and  purposes,  upon 
■he  trusts,  and  onder  and  subject  to  the  provisoes,  limitations,  and 
agreements  herein-before  mentioned,  expressed,  aod  declared,  of  Eind 
concerning  the  same,  ai  by  the  said  David  Edwards  nad  Fnuicii 
Qolding,  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or 
administrators,  or  their  or  any  of  their  counsel  learned  in  the  law, 
shall  be  reasonably  advised,  devised,  or  required :  so  as  sneh  Itarther 
■asQrancer  conlaio  in  them  no  farther  or  other  warranCr  or  coveliaBH 
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No.  IT.       ifian  i^afnS  the  penun  orpenom,  bii,  kcr,  ar  Ihelr  krintWboAftB 

.^v*^/      make  or  do  the  game ;  iiid  bo  u  tkc  P*^  Of  pwties  wbo  ahall  be  re- 

quesied  id  make  mich  fartfasr  Mmrmcn,  be  aot  eoatpeUed 


Sllaiile,  Tor  mnking  or  doiDg  thenof,  to  go  and  irarel  wore  Are  mile* 
im  bu,  ber,  or  ibeir  Urn  reqieciin  jwidliaA  or  nl>eea  of  abode, 
ef  »■    Protidtd  lailly,  and  it  ii  bcrebf  fnrthcf  declared  sod  agreed  bj  aod 


Mid  EaiberlDe  bis  iniended  vife,  and  David  Edwards,  at  any  Ume  w 
limes  hereafter,  dnriur  their  jaiot  lira,  bw  any  writiag  or  wniiegi 
under  their  respective  haitds  aod  seabi,  and  attested  by  (vo  or  mca« 
credible  wimesses,  to  rsvokx,  toake  void,  allsr  orcbauKeallandevay 
or  any  the  use  aad  uses,  eUala  and  eMatea,  bercis  aad  berebj  beftnt 
limitnl  and  declared,  or  ineiiiioBed  or  intended  to  be  limited  tuid  d» 
clared,  or  and  in  the  eapiuJ  BiesMiaga,  lands,  tenemeniB,  keredhamenn^ 
andpremises  aforesaid,  oTof  and  ia  any  pan  orpanet  dtereof;  and  la 
declare  nei*  and  otber  uses  of  the  same,  or  of  any  part  or  panel  tbcf*- 
of,  any  ibiog  herein  coaiained  to  the  eontruj  thereof  in  any  nmt  net- 
withsouiding.  tit  vidutt  where<rf'  the  paitica  to  (bese  preaenii  their 
hands  ud  seals  have  nibMribed  and  set,  the  day  and  year  fint  tbotc 
vritien. 

I  Abraham  Barber.      fl>  S.) 
[  Cedlia  Barker.         (L.  8.) 
)   David  Edwards.         (X-^i 
Francis  Qolduig.         (L.  S.) 
Charles  Browne.         (L.  S.) 
Richard  More.  tl.  S.) 

John  Barker.  (L.  8.) 

Eatherine  Edward&  U-  S.) 


Inn,  in  the  county  of  Middlesex,  esqnire,  am  held  end  hrmly  bonnd  id 
AbrahBm  Barker  of  Dale  Hall  in  the  coQMy  of  Norfolk,  esquire,  ia 
ten  ihonsandponndsof  lawftit  moneyofOreat  Britain,  lobe  paid  to  the 
laid  Abraham  Barker,  or  his  certain  anoney,  executors,  administn- 
tors,  orawirns;  for  which  payment  well  antf  traly  tobem«de,  I  bind 
myself,  myTjeirs,  execntors,  and  fidministrstors,  firmly  by  these  pre- 
sents, set-led  with  my  seal.  Dated  the  fourth  dsy  of  September  in  the 
twenty-first  year  of  ibe  rei^  of  oarsoverei^  lord  George  the  Second, 
by  the  grace  of  Ood  king  of  Gh-eat  Britain,  Prance,  and  Ireland,  de- 
fender of  the  faith,  and  so  forth,  and  in  the  year  of  onr  Lord  ose 
tfaonsand  seven  hnndred  and  forty-aeven. 

.  TV, eMjitCtm  of  ibis  obligation  is  inch,  that  if  the  above-bonnden 
David  Edwards,  his  heirs,  ececntora,  or  adminiatratota,  de  and  sh^ 
well  and  traly  pay,  orcanse  to  be  paid,  imto  the  above«amed  Abraham 
Barker,  his  eiecntors,  edministraioTs,  or  asttnts,  Ibe  foil  aoin'of  five 
thousand  poands  of  lawftil  British  money,  with  lawfol  interest  for  tht 
same,  on  the  fbtirlh  day  of  March  next  ensning  the  dale  of  Ae  abov» 
Written  obliration,  then  this  obligation  shall  be  void  and  of  ncme  ellec^ 
w  else  shallbe  and  remain  in  foil  force  and  virtue. 
Sealed  and  deliyered,  being;  Qtm  ) 

dnly  stamped,  in  the  pre->     D«Tiil  Bdvarda.       {L.fi.) 
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Act.  1.  Knur  or  Oomiirr;  ok  Vtmom. 

6TeniBrfti__, 

o  forth,  to  the  Hberiff  of 
ir,  esqnint,  and  Ceeittb 
n  Barker,  csqntrc,  tbu  jmHf  and  wiifaont  Mvj  Aef 
ftTtOrm  to  DaTJd  Edwardx,  esqnir*,  the  eorenuil  made  betwecD  them 
of  two  neeBOBgea,  two  gardena,  three  hondrBd  acres  of  land,  me  hun- 
dred acres  of  meadow,  two  hundred  aeres  of  paamre,  and  flftracrei  Of 
wood,  irith  the  apporteDaneea,  bt  IMe;  and  nnles  thef  shall  so  d<^ 
and  if  theaaid  David  shall  giTeyonAeeniitr  of  prosecntli^  hb  claim, 
then  stiaimonbf  n>odsamnK>iien  the  said  Aaraham,  Cecilia,  and  JohiL 
that  thn  appear  before  cmr  Justices  at  Westminsier,  trom  the  daj  or 
St.  Michael  tn  one  month,  to  shew  wheiefore  they  have  not  done  It: 
tad  hare  ron  dite  the  somtnonriK  and  this  vrll.  WItncH  otirself  U 
Westmiiuter  the  ninth  def  of  October,  in  the  twen^-fint  jear  of  oitt 
niga. 

SumnKRieis  of  the"]  , 

Pledges  bt    \  Jolm  Doe.  within-named    A- 1  John  Deif       u 

proBccntion.  }  Bkhard  Roe-  broham,    Cecilia,  [Richard  Pen. 

and  John.  J 

Bmrr.  S,    Tn  Zjcanca  n  lasEa. 

Norfolk,    )     Di'riD  Bowutni,  nqnire,  giret  to  the  lord  the  king  Ma 
to  vii-      f     marks,  for  licence  to  agreewith  Abraham  Barker,  e^ 

Jnire,  of  a  plea  of  covenant  of  [WO  messuages,  two  gardens,  three  htm- 
red  acres  of  land,  one  hundred  acres  of  meadow,  two  hnndred  acres 
trfpeatnre,  a&dfiftjraeieeorwood,  with  the  appnnenaBeea,  in  Dale. 

Bacr.  3.    Tbb  Cohooiid. 


ai^nrtenances,  to  be  ibe  right  of  him  the  said  David,  b»  those  which 
the  Kaid  David  hath  of  the  gill  of  Ae  afoienid  Abiaham,  Cecilia,  and 
John;  and  thoee  ther  have  remised  aikd  quitted  claim,  fnmi  them  and 
their  heirs,  to  tbe  afbiesaid  David,  and  Us  iMtas,  law  ever.  And  fbr- 
ther,  the  nme  AbralMUn,  Cedlla,  and  J(4u,  have  gnnted,  ibr  then^ 
selves  and  their  betrs,  that  thaf  will  warrant  lo  tbe  afonsaid  David, 
and  hiB  heirs,  Ihe  aforasBid.  icflemcnts,  with  the  ^iptineoaaees,  againM 
all  men,  for  ever.  And  for  this  recognition,  remise,  qitli<«]adii,  waF 
rantjr,  ane,  and  aKreemeat,  the  said  David  haih  given  lotheiaid  Abra- 
ham, Cecilia,  and  John,  two  hnodred  pounds  sterling. 

fleer.  4,    l^m  Kora  aa  AnnKiC*. 

Norfolk,  )  BtrwuH  David  Edwards,  esmtiie,  complainant,  and 
to  wit.  }  Abrablun  Barker,  esaoire,  and  Cecilia  his  wife,  and 
John  Barker  eftqolre,  defercianM,  cf  two  meaGDages,  two  gardeas, 
three  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hun- 
dred acres  erf'  pastDTe,aiid  flfijr  acres  of  wood,  with  the  appurt«ianeea, 
in  Dale,  whereupon  a  plea  ofcovenau  was  nunrnotied  between  them : 
10  wit,  that  the  said  Abraham,  C    *"  - -■ 


d  quitted  claim,  from  them  and  their  heirs,  lo  the  aforesaid  David 
d  Us  hein  for  ever.  And  farther,  the  same  Abraham,  CedUa,  and 
Vol.  I.  114 
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APPENDIX. 

John,  hare  grutlrd  for  tbemnlrEs,  and  their  heira,  thai  rh^  will  wir- 
nuil  10  Ihe  foresaid  David,  and  his  heiis,  the  ■forenjd  teaemenii, 
with  the  afipnTtenances,  against  all  men,  for  ever.  And  for  Lhis  racog- 
nilion,  remise,  qnit-cJum,  wuranty,  fine,  and  agreemeni,  the  Mid  I^ 
vid  halh  given  to  the  aaid  AbKham,  Cecilia,  a^d  John,  two  Inutdnd 
pounds  sterling, 

Sbct.  S.    Thb  Foot,  CBmoou^,  ok  iNicH'iviua  or  tob  Fna. 

Norfblb,    )     Tua  n  «e>  rnfitL  Avntmstn,  made  in  the  court  of  tha 
U)  wit.      )    lord  [he  Icing  at  WestmioHcr,  from  the  day  of  Saint 

Michael  in  one  mooih,  in  the  Iwenty-fln.!  vear  of  the  reign  of  the  lord 
Qeorge  the  Second,  bj  the  grace  of  G!od,  of  Great  Britain,  France,  and 
Ireland  king,  defender  of  the  failh,  and  so  forth,  before  John  Wille^ 
Thomjia  Abnej,  Thomas  BarDet,  and  Thomas  Birch,  justices,  and 
other  faithful  subjects  of  the  lord  the  king  then  there  present,  betireen 
David  Edwards,  esonire,  complainant,  and  Abraluun  Barker,  efonire, 
and  Cecilia  his  wite,  and  JoonBarlter,  esquire,  deforciants,  of  two 
messnafes,  two  gardens,  three  h'bndred  acres  of  land,  one  nondred 
acres  of  meadow,  two  hundred  acres  of  pasture,  and  fidy  acres  of  wosd, 
with  the  appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was 
■nmmtmed  between  Ihem  in  tbe  said  court ;  to  wit,  that  the  aforesaid 
Abraham,  Cecilia,  and  John,  have  acknowledged  the  aforesaid  tene- 
ments, with  the  appurtenances,  to  be  the  right  of  him  the  said  David, 
as  those  which  the  said  David  hath  of  the  gifl  of  the  aforesaid  Abia- 
han,  Cecilia,  aod  John]  and  those  ther  have  remised  and  quitted 
claim,  from  them  and  their  beirs,  to  the  aforesaid  David,  and  his  heira, 
for  ever.  And  farther,  the  same  Abraham,  Cecilia,  and  John,  hava 
pninleil  for  themselves  and  their  heirs,  that  (hey  will  warrant  to  the 
aforesaid  David  and  his  hairs,  tha  aforesaid  tsncmeuls,  wiib  the  ap- 
purtenances, against  all  men,  for  ever.  And -for  this  recognition,  rp- 
'  e,  quit-claim,  warranty,  fine,  and  agreement,  the  said  David  hatb 


SiCT,  6.    Paocutunoin,  B 


in  the  term  a 
in-writMD. 

TTi*  teand  proclamation  was  made  the  fourth  day  of  Pdbtnary,  ia 
the  term  of  Saint  Hilary,  in  tho  twenty-firat  year  of  the  king  wiitiin- 

Tia  tidrd  proelamatioQ  was  made  the  thlneeotti  day  of  May,  in  tba 
term  of  Easter,  in  the  twenty-fiisi  year  of  the  king  with  in-written. 

"n*  fourt/t  proclamation  was  made  the  twenty-cichth  day  of  Jnn^ 
in  the  term  of  the  holy  Trinity,  in  tke  iweqiy-Mcond  year  of  the  kiB| 
within- wriUMt. 

No.  T. 


Bmrr,  I,    Wanr  or  EimiT  an  Dimimh  m  isa  Foari  m  PaKm. 


and  withonl  delay,  he  render  to  Francis  Ooldiag,  c ,  . 

fea,  two  gardeoE,  three  bondretl  acrea  of  land,  one  bniuired  a 

meadow,  two  hundred  acrea  of  pasture,  and  &uj  acres  of  wood,  wiik 
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Lhc  sppartsoMiocB,  is  D«le,  vhich  he  olaima  to  be  kli  Tight  a«d  lO- 
heriiance,  and  into  which  liie  said  David  hatb  not  tairy,  nales  aflei 
the  disseisin,  which  Ungh  Hunt  thereof  UDJutUj,  and  wilhdiu  jadg^ 
meal,  halh  mode  to  the  aXorcMid  Fianci^  within  thiitf  vears  now  Uiat 
past,  OS  liesaidi,  and  wherenpoD  hecomptuinsihaitbeaioresaid  Darid 
deiarcFih  him.  And  tinless  be  shall  to  do,  and  if  the  caid  Francis 
(hall  give  you  secaiitT  of  prosecatins'iisiJsini,  then  summon  by  good 
snmiDoners  the  said  David,  that  he  upear  before  oar  justices  u  West- 
minster OD  the  ociave  of  Saint  Martin,  to  shew  wherefore  he  haih  not 
done  it:  and  have  yon  there  ^e  sammoneis,  and  Ihiawrit.  ffUattt 
ourself  at  WestminsUr,  the  tweniy-ointh  day  of  October,  in  ihe  iweniy- 
bru  year  of  onr  reign. 


Sect.  2.    ExsHFLipicitiON,  or  thk  Rbcoteht  Rotu 

Oeohob  ihe  Second,  b;  the  grace  of  Gtod,  of  Great  Britaio,  France, 
and  Ireland  king,  defender  of  [he  faith,  and  so  forth,  to  all  to  whom 
iheae  onr  present  letters  shall  come,  greeiing,    Ktme  ye  (hat  among 
the  pleas  of  land  enrolled  at  Wesiminster,  before  Sir  John  Willes, 
knighi,  and  his  fellows,  our  justices  of  the  bench,  of  the  term  of  Saint 
Michael,  in  the  twenty-first  year  of  onr  reign,  npou  the  flfty-second  roll 
it  is  Ihos  contained;  Bnin  returnable  tfa  the  octave  of  Baint  Martin.  t,taa. 
Narfolkj  to  wit :  Francis  Qolding,  clerk,  in  his  proper  person  demand-  Damaal 
e(hagamstDavidEdwBrds,esi|uire,  two  messuages,  two  gardens,  three  US?"*"* 
hundred  acrw  of  land,  one  hundred  acres  of  meadow,  two  hundred  ""^ 
acres  of  pasture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in 
Dale,  as  his  right  and  inheritance,  and  inlo  which  the  said  David  hath 
not  entry,  unless  after  the  jlisseLiiu  which  Hugh  Hunt  thereof  unjtistly. 
Mid  without  judgment,  hatb  made  to  the  aforesaid  Francis,  wiihm 
thiny  years  now  last  pasL    And  whereupon  he  saiih,  that  he  himself  Cf""^ 
w&s  seised  of  the  tenements  aforesaid,  with  (he  appurtenances,  in  his 
demesne  as  of  fee  and  right,  io  time  of  peace,  in  llie  time  of  the  lord 
the  Icmg  thai  now  is,  by  taking  the  profits  thereof  to  the  value  ['of  six  iMftam. 
shilfmgs  and  eight  pence,  and  more,  in  rents,  corn,  and  grasal:  and 
into  which  [the  said  David  halh  not  entry,  unless  as  aforesaid]:  and 
thereupon  he  bringeth  suit  [and  good  prooQ,    And  the  said  David  in  !)•»»!•  nfite 
bis  proper  person  comes  and  defendelh  his  right,  when  [and  where  it  ^■"iL 
idiall  behove  him],  and  thereupon  vouchelh  to  warranty  "John  Barker,  IwSSitT 
esquire;  who  is  present  here  in  court  in  his  proper  perarai,  and  the 
tenements  aforesaid,  with  the  appurtenances  to  him  freely  warranteth 
[and  prays  that  the  said  Francis  may  count  against  him  J.    Andtete-  "Dmnum 
upon  the  said  Francis  demandelh  against  the  said  John,  tenant  1»  "  igiln"  th» 
"  his  own  warranty,  the  tenements  aforesaid,  with  the  appurtenances,     '™'^ 
m  form  aforesaid,  ftc,    Andwherenpon  be  sailh,  that  he  himaelf -conw. 
was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his 
demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord 
'lie  km?  '*■*'  °°*  iSi  ^7  taking  the  profits  thereof  to  the  value,  Ac 
And  inro  which,ftc.     And  thereupon  he  bringeth  suit,  &;,    Andihe  "tttttncam 
aforesaid  John,  tenant  by  his  own  warranty,  defends  his  right  when    """  «>«h» 
&c.  and  thereupon  he  furthervoucheth  to  warranty"  Jacob  Morland-  "SBeund. 
who  n  present  here  in  court  in  his  proper  person,  and  the  tenements  wll^Ilw 
.   aforesaid,  with  the  appunenancBs,  to  him  fteely  warranteth,  Ac.    And  Eb^ 
herenpon  the  said  Francis  demandelh  against  the  said  Jacob,  tenant  njibmuia 
by  his  own  warranty,  the  tenements  aforesaid,  with  the  appurtenances,  ™>™ 
in  form  aforesaid,  Ac.    And  whereupon  he  saith,  that  he  himself  was  JwT" 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  de- 
meime  as  of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the 
kmg  that  now  is,  by  taking  the  profits  thereof  to  the  value,  Ac.    And 
■"'"Which,  Ac.    And  Ihereupbn  he  bringeth  suit,  Ac.    Jnd  the  afore-  BeftnMoftbs 


IB  lAbawae  aipreMed  in  Ihe  reeord  than 
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*C8  APPENraX. 

No.  T.      ciBof  the  teDementSBforenld,  u  the  sfoicMid  hvnen  tir  faiswritaid 

s^v^'      coniU  aforesaid  above  doth  suppose ;  and  of  ihie  he  patsbunaelf  apoa 

imniiuica.     the  cooiitiy.    And  the  afi»esald  Pranels  thereupon  eraveih  leave  to 

Mult  or  aw   impul;  andhehaAiL    Andaftenrardatheafbresaid  Pnndaooncdi 

™°»i>  TOO-   g-^g  ^^g^  jgjg  eonrl,  in  this  nine  term  io  his  proper  penoo,  and  ihi 

aforeadd  Jacob,  ibongh  wleniily  called,  eomeiii  not  igBiD^  hot  hath 

jndnnnrt  for  depatfed  lit  contempt  of  the  conn,  and  maketh  defhoti.    Timwftrta 

OaimoMai-     U  amiUttd.  thai  UW  aforCMid  lYaacia  do  recover  hia  seisin  agaiMt 

"*■  the  afdresaid  David  of  Ihe  lenemeiits  aforesaid,  with  the  atnartenaBce*: 

BKBTOTto     and  thai  the  said  Darld  haveof  ihe  land  of  ifaeaforesaia"  John,  toile 

niM.  "value  [of  the  tenemena  aforesaid]:  end  (tirther,  that  tliesBid  Jtdai 

"  have  ot  the  land  of  the  said"  JacoD  to  ibe  Talne  [of  the  tenemeais 

Jjmmmmt,   afoMMid].    And  the  said  Jacob  in  mere?.    Aitd  oereupoD  the  said 

Ffancu  prays  a  writ  of  the  lard  the  king,  to  be  direnied  Io  the  sherifi 

of  the  coud^  eibresaid,  to  cause  him  to  have  fall  seisin  of  the  lette- 

ments  aforcHud,  with  the  appartenaaces:  and  it  is  granted  tmto  bin, 

Amid  at  tlw   retainable  here  withoal  delay.    Aflervrards,  thai  is  to  sav,  ibe  tTsur- 

]^  "^^^"^   eighth  day  of  Noveadter  in  ibis  aame  term,  here  coineth  the  said  Frai- 

nnun-      cis  in  his  proper  pcraoo ;  and  the  sheri^  namelj,  Sir  Charles  Tboinp- 

aon,  knight,  now  sendei^  that  be  bjvirineofitie  writ  aforesaid  to  hm 

directed,  on  the  twettn-toiuih  day  irf  the  same  month,  did  cause  ihe 

said  Fruicia  to  have  loU  seisin  of  the  tenements  afbiesaid  with  tht 

BunpUflc^     appnilenaneas,  ashewaacommiandcd.    All  aadii»guiar  whidipran- 

ti(s  LL«>kiyi  MS,  at  tbe  reqoasi  of  the  said  Francis,  by  the  toior  of  these  present^ 

wc  hava  held  cood  to  be  exemplified.    In  testimony  whereof  we  have 

__  earned  oar  seal,  appointed  for  sealingwrits  in  the  Ben~''  "' "  " 


WD  or  TOL.  I. 
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